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PEEFACE.

The present edition of this work has been brought down
to November, 1901, and includes the reported cases for that

month. Since the publication of the ,la,st edition in 1883,

many importai^t alterations have taken place both in the law

of Fraud and the law of Mistake, necessitating a thorough

reconsideration of the whole work. In particular the case of

Derry v. Peek, or the supposed effects of that decision, has

made the task of dealing with the subject one of considerable

diflSculty. The Editor has ventured to express his own views

on the many difficult questions which have consequently

arisen, but he has done so with some diffidence, and rather

with the object of ventilating the questions than in any hope

of deciding them. The original form of the work has, with

some modifications, been retained. A large amount of new

matter has been introduced, but by the careful excision of much

that was obsolete and unnecessary in the former edition it

has been found possible to bring the book up to date without

increasing its dimensions. It should be noted that the Author

in previous editions has almost invariably referted, not to the

first page of a report, but apparently to the page which he

thought most important, and this arrangement it has not been

thought advisable to alter in the present edition. A full Table

of Cases and an enlarged Index will, it is hoped, add to the

usefulness of the present edition.

S. E. W.

Lincoln's Ixn,

December, 1901.





CONTENTS.

PAET I.-FEAUD.

CHAPTER I.

General considerations 1—16
PAGE

CHAPTER II.

Misrepresentation and concealment . . . . 17—128

CHAPTER III.

Presumptive or constructive fraud . . . 129—181

CHAPTER IV.

Fraud upon third parties ... . .

Section 1.—Fraud upon Creditors

Section 2.—Constructive Notice ....
Section 3.—Fraud relating to Marriage

Section 4.—Fraud in Respect of Sales by Auction .

CHAPTER V.

Miscellaneous frauds ...
Section 1.—Fraud in Wills ...
Section 2.—Fraud upon Powers ....
Section 3.—Frauds relating to Deeds and other

Instruments

•Section 4.^—Fraud by and upon Companies .

Section 5.—Fraud on the Stock Exchange

Section 6.—Fraud in Arbitrations

Section 1.—Fraud in Judgments ....

182

182

230

264

269

272

272

279

289

293

295

298

300



VI SUMMARt OF CONTENTS.

CHAPTER VI.

How THE RIGHT TO IMPEACH A TRANSACTION ON THE

GROUND OF FRAUD MAY BE LOST

Section 1.—Confirmation ....
Section 2.—Release .

Section 3.—Acquiescence

Section 4.—Delay and Lapse of Time .

Section 5.—Purchase for Value without Notice

304

304

306

307

312

324

CHAPTER VII.

Remedies 338

Section 1.—Rescission, and other Remedies of a like

Character 338

Section 2.^Action of Deceit—Damages . .366
Section 3.—Injunction—Receiver—Summons . . 378

Section 4.—Defence to Specific Performance . . 380

CHAPTER VIII. '

Pleading .... 391

CHAPTER IX.

Partses ... 400

' CHAPTER X.

Proof . . . . . . . 414

CHAPTER XI.

Costs 426

PAKT II.-MISTAKE.

CHAPTER I ... .430



TABLE OF CASES.

PAGE
Aaeons Eeefs v. Twiss (1896), A. C. 273 ; 65 L. J. P. C. 54 ; 74 L. T. 794 41,

81, 309, 350, 355, 375, 395, 397, 418
Aas V. Benham (1891), 2 Ch. 244 ; 65 L. T. 25 160, 369

Abbott V. Sworder (1852), 4 D. & S. 448 ; 22 L. J. Ch. 235 ; 19 L. T. 0. S.

311 .. ' 70,. 168, 388

Abbotts V. Barry (1820), 5 Moore, 98 ; 2 Br. & B. 369 . . . . 359

Aberaman Iron Works u. Wiokens (1868), 4 Ch. 101 ; 20 L. T. 89 ; 17

W. B. 211 45, iOl, 104, 345

Aberdeen Ely. Co. v. Blaikie (1853), 1 Maoq. 461 ; 2 Eq. B. 1281 . 134, 139,

141

AboulofE V. Oppenheimer (1882), 10 Q. B. D. 295 ; 30 W. E. 429 ; 52 L. J.

Q. B. 309 ; 47 L. T. 702 302, 496

Aoraman v. Corbett (1861), 1 J. & H. 410 ; 30 L. J. Ch. 642 ; 4 L. T.

203 : 9 W. E. 409 185, 189, 195, 205

Adam v. Newbiggin (1881), 13 App. C. 308 ; 15 L. J. Ch. 1066 ; 59 L. T.

267 ; 37 W. E. 97 . . 100, 339

Adames v. HaUett (1868), 6 Eq. 468 ; 18 L. T. 789 190

Adams v. Great Northern of Scotland Ely. Co. (1891), A. C. 31 . . . 489

V. Sworder (1863), 2 D. J. & S. 44 . . . 139, 150, 345, 407

Addis V. CampbeU (1841), 4 Beav. 401 ; 10 L. J. Ch. 284 . . . 309, 321

Addlestone v. Linoleum Co. (1887), 37 C. D. 191 ; 86 W. E. 57 . . 353

Adsetts V. Hives (1863), 33 Beav. 52 124

Affleck V. Affleck (1856), 3 Sm. & G. 394 ; 26 L. J. Ch. 358 ; 5 W. E. 425 490

Agassiz V. Squire (1853), 18 Beav. 431 ; 23 L. J. Ch. 985 ; 1 Jur. N. S.

50 . . . . .
286

Agra Bank >: Barry (1874), L. E. 7 H. L. 135 . . . 121, 251, 262, 263

Aheame v. Hogan (1844), 1 Dr. 310 ITl, 172

Ainsworth v. Wilding (1896), 1 Ch. 673 ; 65 L. J. Ch. 432 ; 74 L. T. 193
;

44 W. E. 540 496

Ajello V. Worsley (1898), 1 Ch. 274; 67 L. J. Ch. 172 ; 77 L. T. 783 ;
46

W. E. 245 61, 380, 402

Aldborough v. Trye (1840), West, 221 ; 7 CI. & P. 436 . . . 116, 198, 343

Alder v. Boyle (1847), 4 C. B. 635 ; 16 L. J. C. P. 232 ; 11 Jur. 591 . 455

Alexander v. Automatic Co. (1900), 2 Ch. 56; 69 L. J. Ch. 428 ; 82 L. T.

400 ; 48 W. E. 546 401

V. Crosbie (1835), LI. & G. temp. Sugd. 145 .. . 463, 464

Aleynt). Belcher (1758), 1 Eden, 132 . ' 288

AUeard v. Skinner (1887), 36 C. D. 145 ; 56 L. J. Ch. 1052 ; 57 L. T. 61
;

36 W. E. 251 . . . 1, 129, 135, 136, 137, 167, 172, 173, 306, 321

Allen V. Anthony (1816), 1 Mer. 282 ; 15 E. E. 113 241

V. Bonnett (1870), 5 Oh. 577 ; 33 L. T. 437 ; 18 W. E. 874 . 209, 213, 216

V. Davis (1851), 4 De G. & S. 133 ; 20 L. J. Ch. 44 . . . .172



Till TABLE OF CASES.

PAGE

Allen V. Knight (1846), 5 Ha. 272 ; afi. 16 L. J. Ch. 370 . 230, 326, 329, 334

V. Maopherson (1847), 1 H. L. C. 191 ; 11 Jur. 785 . . 278, 366

V. Richardson (1879), 13 0. D. 524 ; 49 L. J. Ch. 137 ; 41 L. T. 614 ;

28 W. R. 313 *85

V. Seokham (1878), 11 C. D. 790 ; 48 L. J. Ch. 611 ; 41 L. T. 260

;

28 W. R. 26 235, 249, 321

Allfrey v. AUfrey (1849), 1 Mac. & G. 87 ; 1 H. & Tw. 179 ; 13 Jur. 269 . 14,

135, 147, 162, 421, 485

Alton V. Harrison (1869), 4 Ch. 622 ; 38 L. J. Ch. 669 ; 21 L. T. 282 ;
17

W. R. 1034 187,208

Alvanley v. Kinnaird (1849), 2 Mac. & G. 7; 13 L. J. Ch. 65 ; 8 Jur. 114 445

Alven V. Bond (1841), PI. & K. 196 ; 3 Ir. Eq. R. 365 . . . . 147

Ambrose Co., Be (1880), 14 C. D. 390; 49 L. J. Ch. 457 ; 42 L. T. 604;

28 W. R. 783 346

Anderson v. Elsworth (1861), 3 Giff. 154 ; 30 L. J. Ch. 922 ; 9 W. R.

888 173, 423

V. Fitzgerald (1853), 4 H. L. C. 503 . ... 38, .39

V. Pacific Co. (1872), L. R. 7 C. P. 65 ; 26 L. T. 130; 20 W. R.

280 47, 89

Andrew v. Aitken (1882), 22 C. D. 218 ; 51 L. J. Ch. 784 ; 30 W. R. 701

;

46 L. T. 689 ... 452

Andrews v. Mockford, 1896, 1 Q. B. 372 ; 65 L. J. Q. B. 302 ; 73 L. T. 730

362, 403

Angus V. Clifford, 1891, 2 Ch. 449 ; 60 L. J. Ch. 443 ; 65 L. T. 274 ; 39

W. R. 498 . . 3, 17, 19, 20, 26, 27, 39, 80, 367, 369, 377, 395, 414

Anon. (1700), 2 Preem. 137 .... ... 242

Arohbold v. Howth (1868), L. R. Ir. 2 C. L. 629 66

V. Scully (1861), 9 H. L. C. 360 108, 309

Archer v. Hudson (1846), 7 Beav. 551 ; aff. 15 L. J. Ch. 211 . . 161, 162

«. Stone (1898), 78 L. T. 34 449

Archer's Case, 1892, 1 Ch. 322 ; 61 L. J. Oh. 129 ; 65 L. T. 800 ; 40 W. R.

212 142

Ardglassei;. Pitt (1685), IVern. 238 136,175

Arkwright v. Newbold'(1881), 17 CD. 301; 50 L. J. Ch. 872; 44 L. T. 393

57, 58, 67, 80, 369, 376, 415

Armstrong v. Armstrong (1873), Ir. R. 8 Eq. 1 . . . . 130, 167, 180

V. Milburn (1886), 54 L. T. 723 . . . . 14

Arnisoni). Smith (1889), 41 C. D. 348; 61 L. T. 63; 37 W. R. 739; 5

T. L. R. 413 . 26, 29, 39, 41, 43, 60, 63, 79, 307, 367, 369, 370, 375, 376,

•395, 401

Arnold v. Arnold (1880), 14 C. D. 270 ; 42 L. T. 705 ; 28 W. R. 635 102, 385,

386, 387

V. Cheque Bank (1876), 1 C. P. D. 578 ; 45 L. J. C. P. 562 ; 34

L. T. 729 ; 24 W. R. 759 . . . 116, 119, 125, 126, 127

V. Hardwick (1835), 7 Sim. 343 ; 4 L. J. Ch. 152 . . . 280, 287

Arundel v. Trevillian (1635), 1 Ch. Rep. 87 267

Arundell^. Phipps.(1804), lOVes. 139 196

Ashley's Case (1870), 9 Eq. 268 ; 39 L. J. Ch. 354 ; 22 L. T. 83 ; 18 W. R.

395 318

Ashurst V. Mill (1847), 7 Ha. 502 ; 12 Jur. 1085 .... 460, 476
AshweU V. Lomi*(1850), L. R. 2 P. & D. 477 . . . . 273

Asiatic Banking Co., Exp. (1867), 2 Ch. 391 ; 36 L. J. Ch. 222; 15 W. R.

414 335



TABLE OF CASES. ix

PAGE
Askham v. Barber (1853), 17 Beav. 44 ; 22 L. J. Ch. 769 ; 1 W. R. 279 . 280
Asplaud V. Watte (1855), 20 Beav. 474 ; 25 L. J. Ch. 53 ; 3 W. E. 526 . 305
Atheneum Soc. v. Pooley (1858), 1 Giff. 102 ; 3 D. & J. 294 ; 7 W. R. 42 305, 885
Atkinson v. Maoreth (1866), 2 Eq. 570 ; 35 L. J. Gh. 624 ; 14 L. T. 722 ;

14 W. R. 883 260
V. Smith (1858), 3 D. & J. 186 ; 28 L. J. Ch. 2 ; 7 W. R. 42 208, 204

Attenborough v. St. Katherine's Dock (1878), 8 0. P. D. 450 ; 47 L. J. C. P.

673 ; 26 W. R. 583 10, 77
Atter V. Atkinson (1866), L. R. 1 P. & D. 665 ; 20 L. T. 404 . . . 273
Atterbury v. Wallis (1856),.8 D. M. & G. 454 ; 25 L. J. Ch. 792 ; 4 W. R.

734 255, 256, 257, 260
Att.-Gen. v. Backhouse (1810), 17 Ves. 283 244

V. Biphosphated Guano Co. (1879), 11 C. D. 327; 49 L. J. Ch.

68 ; 40 L. T. 201 ; 27 W. R. 621 . . . 234, 245, 398

u. Corp. 0^ Cashel (1842), 8 Dr. & War. 294 ; 2 Con. & L. 1 . 147

V. Clarendon (1811), 17 Ves. 491 . . . . 139, 147

V. Cradock (1837), 3 M. & C. 85 410

V. Craven (1856), 21 Beav. 392 344

V. Flint (1844), 4 Ha. 147 286

V. Grote (1817), 8 Mer. 316 ; 2 R. & M. 699 ; 34 R. R. 183 . . 503

V. Magdalen Coll. (1854), 18 Beav. 228; 28 L. J. Ch. 844; 2

W. R. 349 343

V. Pargeter (1840), 6 Beav. 150 ; 18 L. J. Ch. 81 . . . . 244

V. Ray (1874), 9 Ch. 405 ; 43 L. J. Ch. 478 ; 30 L. T. 373 ; 22

W. R. 498 81, 39, 473

V. Stephens (1855), 1 K. & J. 750 ; 6 D. M. & G. 11 . . . 239

V. Tomline (1878), 7 C. D. 388; 47 L. J. Ch. 473 ; 38 L. T. 57

;

26 W. R. 188 495

Attwoodj;. (1828), 5Russ. 149; 29R. R. 15 .... 488,476

v. Small (1838), 6 Cl. & F. 282 . . . . . 38, 44

Austin V. Chambers (1838), 6 Cl. & Fin. 1 140

V. Tawney (1867), 2 Ch. 143 ; 36 L. J. Ch. 389 ; 15 W. R. 463 . . 256

Australasia, Bank of v. Nias (1851), 16 Q. B. 717 : 20 L. J. Q. B. 284 . 302

Australia, Chartered Bank of v. Lempriere (1873), L. R. 4 P. C. 597 ; 42

L. J. P. C. 49 ; 29 L. T. 186 ; 21 W. B. 513 . . . 415, 490, 492

Ayerst v. Jenkins (1873), 16 Eq. 275 ; 42 L. J. Ch. 690 ; 21 W. R. 878 . 191

Ayles V. Cox (1852), 16 Beav. 23 . . . . . 385, 886, 887

Aylesford v. Morris (1878), 8 Ch. 484 ; 42 L. J. Ch. 546 ; 28 L. T. 841 ; 21

W. R. 424 ... 176, 348

AylifEe v. Murray (1740), 2 Atk. 69 134, 138

Ayhner, Be (1894), 70 L. T. 244 ; 1 Manson, 391 227

Aylward v. Kearney (1814), 2 B. & B. 468 161, 178, 809

Azemar v. Casella (1867), L. R. 2 C. P. 677 ; 36 L. J. C. P. 263 ; 16 L. T.

571 ; 15 W. R. 998 37, 97

Babcock v. Lawson (1879), 5 Q. B. D. 284; 49 L. J. Q. B. 408 ; 42 L. T.

289 ; 28 W. R. 591 . 116, 118

Bage, .Bx^. (1819), 4Madd. 460 140

Baglehole v. Walters (1811), 3 Camp. 154 ; 13 R. R. 776 . . . 65, 70

BagnaU v. Carlton (1877), 6 C. D. 371 ; 47 L. J. Ch. 80; 26 W. R. 243

133, 134, 139, 146, 308, 347, 411

Bagueley v. Hawley (1867), L. R. 2 C. P. 625 ; 17 L. T. 116 . . . 74



X TABLE OF CASES.

PAGE

Bahia Rly. Co., Be (1868), L. B. 3 Q. B. 584 ; 37 L. J. Q. B. 176 ; 16 W. B.

862 ; 18 L. T. 467 US, 377

Bailey 1). Barnes (1894), 1 Ch. 25; 68 L. J. Ch. 73; 69 L. T. 542; 42

W. B. 66 232, 233, 234, 235, 324, 326, 329

V. Piper (1874), 18 Eq. 683 ; 43 L. J. Ch. 704 ... . 447

V. Eioliardsoii (1852), 9 Ha. 734 239

Bain v. PothergiU (1873), L. E. 7 H. L. 207 371, 489

Bainbrigge v. Browne (1881), 18 C. D. 188 ; 50 L. J. Ch. 522 ; 44 L. T.

405 : 29 W. E. 782 135, 163, 305, 420

1). Moss (18^6), 3 Jur. N. S. 58 246

Baker v. Batt (1838), 2 Moo. P. C. 317 272

V. Bradley (1855), 7 D. M. & G. 620 ; 25 L. J. Ch. 7 ; 26 L. T. 160

;

4 W. E. 78 163, 164, 165, 343

V. Carter (1835), 1 Y. & C. 250 ; 4 L. J. Ex. Eq. 12 . . . 139

V. Carfcwright (1861), 10 C. B. N. S. 124 ; 30 L. J. C. P. 364 . . 63

V. Monk (1864), 33 Beav. 419 ; 10 L. T. 86, 630 ; 12 W. B. 779 . 169

V. Paine (1750), 1 Ves. 457 455

i!. Bead (1854), 18 Beav. 398; 3 W.E. 118 .... 316,319

V. Wadsworth (1898), 67 L. J. Q. B. 301 301, 365

Baldwyn v. Smith (1900), 1 Ch. 588 ; 69 L. J. Ch. 336 ; 82 L. T. 616 ; 48

W. B. 346 130

BaU V. Mannin (1829), 3 BUgh, N. S. 1 ; 1 Dow & CI. 381 j 32 E. B. 1 . 130

V. Storie (1823), 1 S. & S. 218 ; 1 L. J. Ch. 214 ; 24 E. E. 170 . . 460

Banfather's Claim (1880), 16 C. D. 178; 50 L. J. Ch. 218; 43 L. T. 687

117, 251, 259

Bankof Ireland i;. Evans Charities (1855), 5 H. L. C. 389 . . 125,127

Bank of Scotland v. Dominion Bank (1891), A. C. 592 . . . . 505

Bannerman v. White (1861), 10 C. B. N. S. 844 ; 31 L. J. C. P. 28 38, 39
Barher v. Maokrell (1879), 12 C. D. 534 ; 41 L. T. 23 ; 27 W. E. 894 . . 345

Barclay, Be (1899), 1 Ch. 674 ; 68 L. J. Ch. 383 ; 80 L. T. 702 . 348, 399

Barker v. Harrison, 1846, 2 Coll. 546 ... . ... 156

V. Janson, 1868, 3 C. P. 303 ; 37 L. J. C. P. 105 ; 17 L. T. 473

;

16 W. B. 399 474

Barling v. Bishopp, 1860, 29 Beav. 417 ; 8 W. E. 631 . . . 188, 206

Barnard v. Paber. 1893, 1 Q. B. 340 ; 62 L. J. Q. B. 159 ; 68 L. T. 179
;

41 W. B. 193 37, 92

u. WaUis (1840)jCr. &P. 85; 5 Jur. 813 110

Barnes v. Youngs, 1898, 1 Ch. 414 ; 67 L. J. Ch. 263 ; 46 W. B. 332 . . 300

Barnesley v. Powell (1749), 1 Ves. 283 291

Barnett v. S. London Tramway, 1887, 18 Q. B. D. 815 ; 56 L. J. Q. B.

452 ; 35 W. E. 640 85

Barnhart v. Greenshields, 1853, 9 Moo. P. C. 18 . . . 231, 241, 242

Barru. Gibson, 1838, 3 M. & W. 390; 1 H. & H. 70 . . . .75,474
Barrack v- M'Culloeh (1856), 3 K. & J. 110 ; 26 L. J. Oh. 105 ; 28 L. T.

O. S. 218 ; 5 W. E. 38 189

Barrett's Case, 1864, 4 D. J. & S. 416 ; 12 W. B. 925 40

Barretts. Hartley (1866), 2 Eq. 789; 14 W.B. 684 . . . .138
V. Wells (1700), Prec. Ch. 131 . . . . . . . 265

Barron v. WiUis, 1900, 2 Ch. 121 ; 69 L. J. Ch. 532 ; 82 L. T. 729 ; 48

W. B. 579 135, 136, 137, 149, 153, 154

Barrow, Exp. (1881), 18 C. D. 464 ; 50 L. J. Ch. 821 ; 45 L. T. 197 . . 166

V. Barrow (1854), 18 Beav. 529 ; 5 D. M. & G. 782 . . 463, 469

y.'Greenough (1796), 3Ves. 152 290



TABLE OF CASES. XI

PAGE
Barrow v. Isaacs, 1891, 1 Q. B. 417 ; 60 L. J. Q. B. 179 ; 6i L. T. 686

;

39 W. E. 338 440, 441

Barrow's Case (1880), 14 C. D. 432 ; 49 L. J. Ch. 498 ; 42 L. T. 891 . . 329
Barry v. ButUn (1838), 2 Moo. P. C. 484 272, 277, 279

V. Groskey (1861), 2 J. & H. 1 . . . . . . 60, 61, 377

Bartlett v. Salmon (1855), 6 D. M. & G. 33 ; 1 Jur. N. S. 277 . . 253, 427

V. WeUs (1862), 1 B. & S. 836 ; 31 L. J. Q. B. 57 ; 5 L. T. 607

;

10 W. E. 229 . 131

Barton v. Vanheythuysen (1853), 11 Ha. 132 ; 1 W. E. 429 . 182, 187, 188

BarweU v. BarweU (1865), 34 Beav. 375 319

Barwick v. English-J. S. Bank (1867), L. E. 2 Ex. 259 ; 36 L. J. Ex. 147
;

16 L. T. 461 ; 15 W. E. 877 . . . . . 83, 372—374, 395

Baskoomb v. Beckwith (1869), 8 Eq. 100 ; 38 L. J. Ch. 536 ; 20 L. T. 862

;

17 W. E. 812 383, 454

Bassett's Estate, BeJ1872), 14 Eq. 54 ; 41 L. J. Ch. 681 ; 20 W. E. 589 . 500

Bate V. Bank of England, 1845, 9 Jur. 545 . . . . . .173
V. Hooper (1855), 5 D. M. & G. 388 ; 3 W. E. 639 . . . . 435

Bateman v. Boynton, 1866, 1 Ch. 359 ; 35 L. J. Ch. 568 ; 14 L. T. 371

;

14 W. E. 598 488

V. Eamsay, 1837, San. & So. 459 405

Bates V. Graves (1793), 2 Ves. Jr. 287 242

u. Hewitt, 1867, L. E. 2 Q. B. 595 ; 36 L. J. Q. B. 282 ; 15 W. E.

1172 89

V. Johnson, 1859, Johns. 304 ; 28 L. J. Ch. 509 . . . 324, 329, 336

Bath and Montague's Case, 1693, 3 Ch. Ca. 55 5

Battison v. Hobson, 1896, 2 Ch. 403 ; 65 L. J. Ch. 695 ; 74 L. T. 689

;

44 W. E. 615 263, 337

Batty V. Chester, 1842, 5 Beav. 103 407

Bawden v. London, &o., Ins. Co., 1892, 2 Q. B. 534 ; 61 L. J. Q. B. 792 90

Baxendale v. Bennett, 1878, 8 Q. B. D. 525 ; 47 L. J. Q. B. 624 ; 26

W. E. 899 13. 118, 127

V. Searle, 1854, 19 Beav. 601 ; 24 L. J. Ch. 385 ; 1 Jur. N. S.

581 103, 474, 475, 478

Baxter, Ex p., 1892, 2 Q. B. 478 ; 61 L. J. Q. B. 886; 67 L. T. 70; 41

W. E. 138 *55

Baynard v. Woolley (1856), 20 Beav. 583 • .408
Bayspoole v. Collins (1871), 6 Ch. 228 ; 40 L. J. Ch. 289 ; 25 L. T. 282

;

19W.R.363 198,203,204

Beadeni;. King (1852), 9Ha. 499; 22L. J. Ch. Ill . . . . 141,147

Beanland v. Bradley (1854), 2 Sm. & G. 339 173

Beattie v. Ebury (1874), L. E. 7 H. L. 102 ; 44 L. J. Ch. 20 ; 30 L. T. 581 55

Beauehamp v. Winn (1873\ L. E. 6 H. L. 232 ; 22 W. E. 193 . 308, 321, 431,

433, 434, 488, 489

Beaufort v. Neeld (1844), 12 CI. & Fin. 248 ; 9 Jur. 813 . . . • 440

V. Patrick, 1853, 17 Beav. 60; 22 L. J. Ch. 489 ; 1 W. E. 280 . 108,

111, 112

Beaumont v. Bramley, 1822, Turn. & Euss. 41 461, 464

Beavan v. M'Donnell (1854), 9 Exch. 309 ; 23 L. J. Ex, 94 ; 22 L. T. 243 130

Beck V. Kantorowicz (1857), 3 K. & J. 230 . . ; . . . .
156

Beckett ^. Oordley (1784), 1 Bro. C. C. 352 .... 109,110,246

Beckford v. Wade (1811), 17 Ves. 87 ; 11 E. R. 20 . . .
318, 315, 319

Beokley v. Newland (1723), 2 P. Wms. 182 268

Beddoes v. Pugh, 1859, 26 Beav. 407 283



XU TABLE OF CASES.

PAGE

Bedford v. Bagshaw, 1859, 4 H. & N. 538 ; 29 L. J. Ex. 59 . . . 295

Beere v. HofEmeister (1856), 23 Beav. 101 ; 26 L. J. Ch. 177 ; 3 Jur. N. S. 78 282

Begbie v. Phosphate Co. (1875), L. R. 10 Q. B. 491 ; 1 Q. B. D. 679 ; 25

W. E. 85 ^5
Behn v. Burness (1863), 3 B. & S. 751 ; 32 L. J. Q. B. 204 ; 8 L. T. 207 ;

11 W. B. 496 36—38, 358

Belhaven's Case (1865), 3 D. J. & S. 41 ; 34 L. J. Ch. 503 ; 12 L. T. 595

;

13 W. B. 849 438

Bell V. Clarke (1858), 25 Beav. 487 ; 27 L. J. Ch. 674; 6 W. B. 476 . . 265

V. Gardiner, 1842, 4 M. & G. 11 ; 1 Dowl. N. S. 683 ; 4 Scott, N. K.

621 **0

D. Howard (1842), 9 Mod. 302 173

V. Simpson, 1857, 2 H. & N. 410 ; 26 L. J. Ex. 363 ; 5 W. B. 688 . 211

BeUairs v. Tucker (1884), 13 Q. B. D. 562 46, 47, 50

Bellamy v. Debenham, 1891, 1 Ch. 412 ; 60 L. J. Ch. 166 ; 64 L. T. 478

;

39 W. E. 257 386

V. Sabine (1847), 2 Ph. 489 ; 17 L. J. Ch. 105 ; 10 L. T. 181 15, 165,

321, 342, 400, 414

Benham v. United Guarantee Ass. Co. (1852), 7 Exch. 752 ; 81 L. J. Ex.

317 . . '. 37

Beningfield v. Baxter, 1887, 12 App. Ca. 167 ; 56 L. J. P. C. 13 ; 56 L. T.

127 321

Bennett, Exp. (1805), 10 Ves. 381 ; 6 B. B. 1 . . 138, 139, 140, 147, 348

V. Wade, 1742, 9 Mod. 312 131

Benson v. Heathorn (1842), 1 Y. & C. C. C. 326 .. . 134, 141, 421

Bentinok v. Fenn (1887), 12 App. Ca. 652 346

Bentley v. Black, 1893, 9 Times Eep. 580 399

V. Craven (1853), 18 Beav. 75 156, 160

V. Mackay (1869), 4 D. P. & J. 285 ; 10 W. E. 873 ; 6 L. T. 632

165, 175, 454, 455, 461, 464, 487

V. Vihnont, 1887, 12 App. Ca. 471 ; 57 L. J. Q. B. 18 . . 10

Benyon v. Nettlefold, 1850, 8 Mac. & G. 94 ; 20 L. J. Ch. 186 . . . 407

Berdoe v. Dawson, 1865, 34 Beav. 608 ; 12 L. T. 108 ; 13 W. B. 420 136, 163,

309

Berry v. Armitstead, 1836, 2 Keen, 221 ; 5 L. J. Ch. 370 . . . . 410

Berwick v. Murray (1856), 7 D. M. & G. 497 ; 26 L. J. Ch. 201 . . . 233

Besley v. Besley, 1878, 9 C. D. 103 ; 38 L. T. 844 ; 27 W. B. 184 . . 475

Bessey v. Windham (1844), 6 Q. B. 166 ; 14 L. J. Q. B. 7 . . . . 301

Betjemann v. Betjemann, 1895, 2 Ch. 474 ; 64 L. J. Ch. 641 ; 73 L. T.

2 ; 44 W. B. 182 15, 261, 321, 392

Betts V. Doughty, 1879, 5 P. D. 26 ; 48 L. J. P. 71 ; 41 L. T. 560 . . 158

Bevan v. Habgood (1860), 1 J. & H. 222 ; 8 W. E. 703 . . . . 148

Beyfus and Masters (1888), 39 C. D. 110 ; 59 L. T. 740 ; 37 W. R. 261 . 101,

103, 885, 386, 888, 482

Beynon v. Cooke (1875), 10 Ch. 389 ; 32 L. T. 358 ; 28 W. E. 531 . 176, 426
Bickerton v. BurreU, 1816, 5 M. & S. 883 87

BigneU, Be, 1892, 1 Ch. 59 ; 61 L. J. Ch. 384 ; 66 L. T. 36 ; 40 W. E.
805 138

Bilbie v. Lumley, 1802, 2 East, 469 ; 6 E. E. 479 435
Billage v. Southee (1852), 9 Ha. 540 ; 21 L. J. Ch". 472 ; 16 Jur. 188 . . 172,

348, 421
Bills V. Smith, 1865, 6 B. & S. 314 ; 34 L. J. Q. B. 68 ; 13 W. E. 407 ; 12

L. T. 22 220



TABLE OF CASES. XIH

PAGE
Bingham v. Bingham, 1748, 1 Ves. 126 433

BirchaU, Be (1880), 16 C. D. 41 ; 44 L. T. 113 ; 29 W. R. 27 . . 95
Bird's Trust (1876), 3 CD. 214 456, 460, 472

Birley v. Birley, 1858, 25 Beav. 299 ; 27 L. J. Ch. 569 ; 6 W. R. 400 284, 285

Birt V. Burt, 1883, 22 C. D. 604; 52 L. J. Ch. 397 ; 48 L. T. 67 ; 31 W. R.

334 ........ . 156

Bishop's Case, 1869, 7 Ch. 296, n 293

Bishop V. Balkis Co. (1890), 25 Q. B. D. 512 ; 38 W. R. 750 . . 367, 372

V. Jersey (1854), 2 Drew. 143 ; 23 L. J. Ch. 483; 2 W. R. 247 . 413

Blackburn, Exp. (1871), 12 Eq. 358; 40 L. J. Bk. 79; 25 L. T. 76; 19

W. R. 973 217, 220, 222

V. Haslam (1889), 21 Q. B. D. 144 ; 57 L. J. Q. B. 479 ; 59

L. T. 407 ; 36 W. R. 855 90

V. Vigors (1887), 12 App. Ca. 537 ; 55 L. J. Q. B. 347 ; 54

L. T. 852 . . . 90

& Co., tte, 1899, 2 Ch. 725; 68 L. J. Ch. 764 ; 81 L. T. 520 . 219

Soc. V. Brooks (1885), 29 C. D. 910; 54 L. J. Ch. 1091 ; 53

L. T. 741; 84W. R. 25 . . 436

Blacklock v. Dobie (1876), 1 C. P. D. 265 ; 45 L. J. C. P. 498 ; 35 L. T.

838 ; 24 W. R. 674 224

Blackpool Motor Car Co. (1901), 1 Ch. 77 ; 70 L. J. Ch. 61 ; 49 W. R. 124 223

Blagrave v. Routh (1856), 8 D. M. & G. 625 ; 26 L. J. Ch. 86 ; 5 W. R.

95 .^ 151

Blair v. Bromley (1846), 5 Ha. 542 ; 2 Ph. 354 ; 16 L. J. Ch. 495 14, 82, 412

Blake's Case, 1865, 84 Bea%'. 639 80

Blake v. Albion Life Ass. Soc, 1878, 4 0. P. D. 94; 48 L. J. C. P. 169;

40 L. T. 211 ; 27 W. R. 821 84, 419

V. Mowatt (1856), 21 Beav. 603 66, 342

Bland, Exp., 1855, 6 D. M. & G. 757 . .
210

Blenkhorn v. Penrose, 1881, 29 W. R. 289 ; 43 L. T. 668 . . . • 60

Blenkinsopp v. Blenkinsopp, 1852, 1 D. M. & G. 495 ; 21 L. J. Ch. 401 . 302

Blennerhassett v. Day (1812), 2 Ba. & Be. 104 ... 147, 299, 320

Blest V. Brown (1862), 4 D. P. & J. 367 ; 6 L. T. 620 ; 10 W. R. 569 . . 98

Bloomenthal o. Ford, 1897, A. C. 156; 66 L. J. Ch. 253; 76 L. T. 205

;

45 W. R. 449 ^°^

Bloomer v. Spittle, 1872, 13 Eq. 427 ; 41 L. J. Ch. 369 ; 26 L. T. 272 ;

20W.R.435 455,463,464,471

Bloye's Trust (1849), 1 Mac. & G. 488 ; 19 L. J. Ch. 89 ; 14 Jur. 49 . .
150

Boddington, Re, 1884, 25 C. D. 685 ; 53 L. J. Ch. 475; 32 W. R. 448 . 502

Bold V. Hutchinson, 1855, 5 D. M. & G. 558 ; 26 L. T. 229 ; 4 W. R. 3 . 51,

54, 465,

Boldero v. London Discount Co. (1879), 5 Ex. D. 47; 42 L. T. 56;

28W. R. 154 Zi
Bolland,^x^.(1871),7Ch.24;25L.T.648;20W.R.136 . . • 217

Ex% (1877), 8 C. D. 230 ; 38 L. T. .826 ; 26 W. E. 481 . . 228

Bonhote ,;. Henderson, 1895, 2 Ch. 202 ; 72 L. T. 814 ; 43 W. R. 580 181
425,- 4do, 4d4

Booty .. Groom (1897), 2 Ch. 407 ; 66 L. J. Oh. 778 ; 77 L. T. 154 499, 500

BoreU v. Dann (1843), 2 Ha. 440 .. . • • "^ _ " f^' f.^'
^^^

Bos V. Helsham (1866), L. R. 2 Ex. 72 ; 36 L. J. Ex. 20
;
15 L. T. 481

,

15 W. R. 259 ^ „ •
• • VZ

Boston Fishing Co. v. Ansell (1888), 39 C. D. 339 ; 59 L. J. 845 . . .
142

Bott t>. Smith (1856), 21 Beav. 511 184,190,200



XIV TABLE OF CASES.

PAGE

Boulter, Me (1876), i C. D. Zil ; 46 L. J. Q. B. 11 ; 35 L. T. 673 ; 25 W. R.

100 .463,472

Boulton V. Jones (1857), 2 H. & N. 564 ; 27 L. J. Ex. 117 ; 6 W. B.

107 88, 449

Boursot V. Savage (1866), 2 Eq. 134; 35 L. J. Ch. 627 ; 14 W. B. 565 . 13,

231, 244, 254, 255, 258

Bowen v. Evans (1848), 2 H. L. 0. 257 ; 1 J. & L. 265 . 8, 14, 323, 331, 394

V. Kirwan (1835), LI. & G. t. Sugden, 47 170

Bowes V. Foster (1858), 2 H. & N. 779 ; 27 L. J. Ex. 262 ;. 6 W. E. 257 183,

404, 406

Boyes v. Carritt (1884), 26 C. D. 531; 53 L. J. Ch. 654 ; 50 L. T. 581 ;

32 W. E. 630 . . . . 154

Boyse v. Rnssborough (1857), 6 H. L. 0. 2 ; 26 L. J. Ch. 256 ; 5 W. R.

414 . . 167,272,274,277,278

Bozon V. Williams (1829), 3 Y. '& J. 150 ; 32 B. B. 771 .. . 125, 245

Braddick v. Mattock (1822), 6 Madd. 361 494

Bradley v. Riches (1878), 9 C. D. 189 ; 38 L. T. 810 ; 26 W. R. 910 . 125, 245,

254, 255, 258, 262, 263, 332—334
Brake, Be (1881), 6 P. D. 217 ; 50 L. J. P. 58 ; 45 L. T. 191 ; 29 W. R.

744 500,503

Brandling v. Plummer (1854), 2 Drew. 427 ; 23 L. J. Oh. 960 ; 2 W. R.

662 ... . . 59

Brandlyn v. Ord (1738), 1 Atk. 571 329

Bray v. Briggs (1872), 20 W. R. 962 ; 26 L. T. 817 .... 444

V. Ford, 1896, A. C. 44 ; 65 L. J. Q. B. 213 ; 73 L. T. 609 . . 134, 138

Breadalbane v. Chandos (1836), 2 M. & C. 711 ; 3 CI. & P. 43 . . 461

Brenchley v. Higgins (1901), 70 L. J. Oh. 788; 83 L. T. 751 . 168, 169,

170, 177, 178

Brett V. Clowser, 1880, 5 C. P. D. 376 . . . . . 56, 486

i;a;^., 1875, 10. D. 151 77,351
Brewer v. Brown (1884), 28 0. D. 309 ; 54 L. J. Ch. 605 . 59, 102, 384, 387
Bridgman v. Green (1755), 2 Ves. 627 ; Wilm. 58 171
Briggs, Ex p. (1866), 1 Eq. 483 ; 35 L. 3. Ch. 320 ; 14 L. T. 39 . 250, 309

V. Jones (1870), 10 Eq. 92 ; 22 L. T. 212 121
Bright V. Legerton (1861), 2 D. F. & J. 606 ; 30 L. J. Ch. 338 ; 9 W. R.

239 308, 313, 320
Bright's Trust (1856), 21 Beav. 430 ; 25 L. J. Ch. 449 ; 4 W. R. 381 . 247, 248, 250
Brinsmead & Sons (1897), 1 Ch. 406 ; 66 L. J. Ch. 290 ; 76 L. T. 100 . 295
Brisbane v. Dacres (1813)-, 5 Taunt. 143 ; 14 R. R. 718 . . . . 435
Britain v. Bossiter, 1879, 11 Q. B. D. 123 ; 48 L. J. Ex. 362 ; 27 W. R. 482 113
British Gold Fields, &o., 1899, 2 Ch. 7 ; 68 L. J. Ch. 412 ; 80 L. T. 638

;

47 W. R. 552 360
British Equitable Ins. Co. v. G. W. Bly. (1869), 38 L. J. Ch. 314 ; 20 L. T.

422 ; 17 W. R. 561 . . 28, 92
British Mutual Banking Co. v. Charnwood Forest, &c.,1887, 18 Q. B. D.

714 ; 56 L. J. Q. B. 449 ; 35 W. B. 590 .. . 82, 84, 85, 372, 373
Broad v. Munton (1879), 12 C. D. 131; 48 L. J. Ch. 837 ; 40 L. T. 828 . 59,

359, 381, 454
Broadbent v. Barlow (1861), 3 D. P. & J. 570; 30 L. T. Ch. 569 ; 4 L. T.

193
; 234

Brocklesby v. Temperance Bldg. Soc, 1895, A. C. 173 ; 64 L. J. Ch.
433 ; 72 L. T. 477 ; 43 W. R. 606 12, 115, 116, 121

Brooke v. GaUy, 1740, 2 Atk. 34 I73



TABLE OF CASES. XV

PAGE
Brooke v. Mostyn (1864), 2 D. J. & S. 373 ; 34 L. J. Oh. 65 ; lOL. T. 392

;

13 W. R. 115 95, 96, 365, 438
V. Rounthwaite (1846), 5 Ha. 298 ; 15 L. J. Ch. 332 . 43, 103, 382,

384, 386
Brooking v. Maudslay (1888), 38 C. D. 636 ; 57 L. J. Cli. 1001 ; 58 L. T.

852 ; 36 W. R. 664 343
Brooksbank v. Smith, 1836, 2 Y. & C. 58 ; 6 L. J. Ex. Eq. ,34 . . 313

Broughtonij. Broughton (1855), 5 D. M. & G. 160; 25 L. J. Ch. 250;
26 L. T. 54 138

V. Hutt, 1858,3 D. & J. 501 ; 28 L. J. Ch. 167 ; 7 W. E. 166 . Ill, 434

Broun v.Kennedy (1864), 4D.J.&S.217;33L.J.Ch.342;9L.T. 736 . 154,470
Brown v. Savage, 1859, 4 Drew. 635 ; 7 W. R. 571 262

Browne «. M'CliQtock, 1873, L. R. 6 H.'L. 434; 22 W. R. 521 . . 321

Browning v. Budd (1848), 6 Moo. P. C. 435 272, 277

Brownlie v. Campbell (1880), 5 App. Ca. 925 . 7, 25, 28, 31, 36, 56, 72, 107,
*

356, 369, 485

Bruce v. Bruce. 1870, 11 Eq. 371 ; 40 L. J. Ch. 141 ; 24 L. T. 212 . 491, 493

Brydes v. Branfill, 1841, 12 Sim. 369 ; 11 L. J. Ch. 12 . . . 400, 412

Bufe V. Turner, 1815, 6 Taunt. 338 ; 16 R. R. 626 92

Balkley v. Wilford (1834), 2 CI. & P. 102 ; 8 Bligh, N. S. Ill ; 37 E. R. 39 . 290

Bulli Mining Co. v. Osborne, 1899, A. G. 351 ; 68 L. J. P. C. 49 ; SOL. T.

430 ; 47 W. E. 545 14, 313, 377, 397

Bullivant v. Att.-Gen. for Victoria, 1901, A. C. 196 ; 70 L. J. K. B. 645 . 391,

393, 425

Bullock V. Downes (1860), 9 H. L. C. 1 308, 438

Bulmer v. Hunter (1869), 8 Eq. 46 ; 38 L. J. Ch. 534, 548 ; 20 L. T. 942 . 202, 212

BurcheU v. Clark (1876), 2 C. P. D. 83 ; 46 L. J. C. P. 115 ; 35 L. T. 690

;

25 W. R. 334 . . . . 456, 458

Burdick v. Garrick (1870), 5 Ch. 233 ; 39 L. J. Ch. 661 ; 18 W. R. 387 . 320

Burgess's Case (1880), 15 C. D. 512 ; 49 L. J. Ch. 541; 43 L. T. 45 ; 28

W. R. 792 309, 340

Burkinshaw v. NicoUs (1878), 3 App. Ca. 1026 ; 33 L. T. 308 ; 26 W. R. 819 105

Bumell V. Brown (1820), 1 J. & W. 168 72

Burnes v. Pennell (1849), 2 H. L. C. 497 8, 40, 60, 85

Burrell, Ex p. (1875), 1 0. D. 537; 45 L. J. B. 68; 34 L. T. 198; 24

W. R. 353 52

Burrow v. ScammeU (1881), 19 C. D. 175 ; 51 L. J. Ch. 296 ; 45 L. T. 606

;

30 W. R. 310 443, 447, 482

Burrowes v. Lock (1805), 10 Ves. 470 ; 8 R. R. 33, 856 . . . 32, 33

Burrows v. Rhodes (1899), 1 Q. B. 816 ; 68 L. J. Q. B. 545 ; 80 L. T. 591

;

48 W. R. 13 406, 408

V. WaUs (1855), 5 D. M. & G. 233 ; 3 W. R. 327 ; 25 L. T. 18 . 308,

312

BurstaU v. Beyfus (1884), 26 0. D. 35 ; 53 L. J. Ch. 565 ; 50 L. T. 542
;

32 W. R. 418 411, 429

Burton, Exp. (1879), 13 C. D. 102 ; 41 L. T. 571 ; 21 W. E. 268 . 210, 218

V. Knight (1705), 2 Vern. 514 292

V. Wookey (1822), 6 Madd. 367 ; 23 R. R. 249 . . . 159, 160

BusheU V. Bushell, 1803, 1 Sch. & Lef . 90 ; 9 R. R. 21 . . . . 262

Butcher v. Jackson, 1845, 14 Sim. 444 . . . . 281

V. Stead (1875), L. R. 7 H. L. 846 ; 44 L. J. B. 129 ; 33 L. T.

541 ; 24 W. R. 463 . . . . ... 217, 222

Butterfleld I). Heath (1852), -15 6637. 408; 22 L. J. Ch. 270 . . 195-



XVI TABLE OF CASES.

PAGE

Bwloh-y-Plwm Co. v. Baynes (1867), L. R. 2 Ex. 326 ; 36 L. J. Ex. 183

;

16 L. T. 597 ; 15 W. E. 1108 855, 396

Bym V. Godfrey, 1798, 4 Ves. 5 ; 4 E. B. 155 . . . . . 291

Caballeko v. Henty (1874), 9 Ch. 447 ; 42 L. J. Ch. 635 ; 80 L. T. 314
;

22 W. E. 446 241, 242, 381

Caokett v. Keswick, 50 W. B. 10 81, 376

Cadogan v. Kennett, 1776, Cowp. 482 182, 190, 200, 205

Caird v. Moss (1886), 33 C. D. 22; 55 L. J. Ch. 854 ; 55 L. T. 453 ; 35

W. E. 52 460

Cairncross v. Lorimer, 1860, 3 Maoq. 827 ; 3 L. T. 130 . . . 107, 309

Caloraft v. Boebuok, 1790, 1 Ves. Jun. 221 ; 1 E. B. 126 . . . . 299

CaUisher v. Bisehofisheim, 1870, L. B. 5 Q. B. 449 ; 39 L. J. Q. B. 181

;

18 W. E. 1127 .... 438

Calverley v. Williams, 1790, 1 Ves. Jun. 210 ; 1 B. B. 118 . . . 464

CamberweU Bldg. Soo. v. HoUoway, 1879, 13 C. D. 754 ; 49 L. J. Ch. 361

;

28 W. E. 222 . . 385
Cameron and WeUs, 1887, 37 C. D. 32 ; 57 L. J. Ch. 69 ; 57 L. T. 645

;

36 W. B. 5 192

CampbeU v. Fleming (1834), 1 A. & E. 40 ; 3 N. & M. 834; 3 L. J. Q. B.

136 851, 352
V. French (1797), 8 Ves. 321 ; 2 Cox, 286, 866 ; 4 B. B. 5 . . 504

V. Hooper (1855), 3 Sm. & G. 153 ; 24 L. J. Ch. 644 ; 3 W. E.
528 130

1). Ingleby (1857), 1 D. & J. .398 ; 29 L. T. 0. S. 287 ; 5 W. B.
837 ... . .... 191,440

V. Leach, 1775, Ambl. 740 491
U.Walker (1800), 5 Ves. 678; 5 B.R. 135 140

Cane v. Allen, 1814, 2 Dow, 289 152, 157
Canham v. Barry (1855), 15 C. B. 597 ; 24 L. J. C. P. 100; 36 C. L. B.

487 53
Cann v. WiUson, 1888, 39 C. D. 89 ; 57 L. J. Ch. 1034 ; 37 W. E. 28 . 23
Capon's Trust (1879), 10 C. D. 484 ; 48 L. J. Ch. 355 ; 27 W. B. 376 . 289
Carew's Estate (1862), 31 Beav. 39 261, 269
Carey v. Barrett, 1879, 4 C. P. D. 379 228
CargiU v. Bower (1878), 10 C. D. 602 ; 47 L. J. Ch. 649 ; 38 L. T. 779 ; 26

W. E. 716 40.86,375,396
Carington v. Wycombe Ely. Co., 1868, 3 Ch. 377 ; 18 L. T. 96 ; 16 W. B.

494 303
CarliU v. Carbolic Smoke BaU Co., 1893, 1 Q. B. 256 ; 62 L. J. Ch. 257

;

67 L. T. 837 ; 41 W. B. 210
'

' 402
Carlin's Case, 1875, 1 C. D. 115 ; 45 L. J. Ch. 5 ; 33 L. T. 645 ; 24 W. E.

165 ... 143
Carling v. London & Leeds Bank, J.887, 56 L. J. Ch. 321 ; 85 W. E. 345 . 395
Carlisle Bank v. Thompson (1884), 28 C. D. 398 ; 53 L. T. 15 ; 83 W. B.

119 327
Carpmael v. Powis, 1849, 10 Beav. 36 ; 16 L. J. Ch. 31 . 102, 441, 470 474
Carr v. L. & N. W. Ely. (1874), L. E. 10 C. P. 307 ; 44 L. J. C. P 109 •

'

31 L. T. 785 ; 28 W. B. 747 IO5, 107, 115, 126
Carriage Co-operative Ass., 1884, 27 C. D. 822 ; 53 L. J. Ch. 1154 51 L T

286 ; 33 W. B. 411
! . . 142

Carritti;. Eeal Advance Co. (1889), 42 C. D. 268; 58 L. J. Ch. 688" 61
L. T. 168 ; 37 W. E. 677.

'

. 125



TABLE OF CASES. Xvii

PAGE
Carter v. Boehm (1766), 3 Burr. 1909 ; 1 W. Bl. 593 . . . . 88, 89

V. Carter, 3 K. & J. 617 ; 27 L. J. Oh. 74 ; 30 L. T. 349 . . 327, 491
V. Palmer (1841), 8 CI. & P. 657 . . . 137, 152, 154, 157, 163, 343.

Carter and Kenderdine, Re, 1897, 1 Ch. 776 ; 66 L. J. Ch. 408 ; 76 L. T.
476; 45W. E. 484 . 9,15,183,208,337

Carver v. Richards, 1859, 27 Beav. 488 ... . . . 28S
Cary v. Gary, 1804, 2 Soh. & Lef. 173 ! 161
Case V. James, 1861, 3 D. P. & J. 256 ; 30 L. J. Ch. 724 ; 4 L. T. 272

9W.R.528 123,339'
Cash V. Cash, 1900, 82 L. T. 655 379
Cassels v. Stewart, 1881, 6 App. Ca. 64 ; 29 W. R. 636 ... 159, 160'

CasweU v. Coare (1809), 1 Taunt. 566 ; 2 Taunt. 107 ; 10 R. R. 606 . . 254
Oato V. Thompson, 1882, 9 Q. B. D. 616 ; 47 L. T. 491 . . 58, 386, 387, 389
Caton V. Oaton, 1865, 1 Ch. 137, 35 L. J. Ch. 292 ; 14 W. R. 267 ; 14 L. T.

34 . . • .... 114
Cavander v. Bulteel (1873), 9 Ch. 79 ; 43 L. J. Ch. 370 ; 29 L. T. 710 ; 22

W. R. 177 125, 240-

Cave V. Cave (1880), 15 C. D. 639; 49 L. J. Ch. 505; 42 L. T. 730; 28
W. E. 798 255, 259, 332, 334

Cawley & Co., 1889, 42 C. D. 209 ; 58 L. J. Ch. 633 ; 61 L. T. 601 ; 37
W. E. 692 293

Caxtou Union v. Dew, 1899, 68 L. J. Q. B. 380 ; 80 L. T. 325 . . 94
Cecil V. Butcher (1821), 2 J. & W. 565 ; 22 R. R. 213 404
Chadwiok v. Manning, 1896, A. 0. 231 ; 65 L. J. P. C. 42 . . 51, 66.

V. Turner (1866), 1 Ch. 310 ; 35 L. J. Ch. 349 ; 14 L. T. 86 ; 14
W. E. 491 .... 262, 203

Chalmer v. Bradley (1819), 1 J. & W. 59 . . . . 140, 313
Chamberlaine v. Agar, 1813, 2 V. & B. 259 290
Chambers v. Minchin, 1799, 4 Ves. 675 500'

Champion v. Eigby (1830), 1 E. & M. 539 ; Tam. 421 ; 31 R. R. 107 . 321
Chanter v. Hopkins (1838), 4 M. & W. 404 ; 1 H. & H. 377 ; 3 Jur. 58 . 37,

75, 447
Chaplin, Exp. (1884), 26 C. D. 319 ; 53 L. J. Ch. 732 ; 51 L. T. 845 . 185, 190
Chapman v. Bradley (1863), 4 D. J. & S. 71 ; 33 L. J. Ch.' 139 ; 9 L. T.

495 ; 12 W. R. 140 191

V. Gibson (1791), 3 Bro. C. C. 229 490
V. SpeUer, 1850, 14 Q. B. 621 ; 19 L. J. Q. B. 239 . . 74

Charlesworth v. Jennings, 1866, 34 Beav. 96 ; 11 L. T. 439 . . . . 102

Charter v. Charter (1874), L. R. 7 H. L. 364 ; 43 L. J. P. 73 . . 500, 503

V. Trevelyan (1844), 11 CI. & Pin. 714 . 156, 157, 309, 312, 320, 321

Chester v. Keirl, 1901, 1 Ch. 404 ; 70 L. J. Ch. 261 ; 84 L. T. 117 . 499, 502

V. Powell, 1885, 52 L. T. 722 . . . . . . 73

Chesterfield v. Jannsen, 1750, 2 Ves. Sen. 155 ; 3 Atk. 301 .. . 176

Chetham v. Hoare, 1870, 9 Eq. 571 ; 39 L. J. Ch. 376 ; 22 L. T. 5 . . 321

Chetwynd v. Morgan (1886), 31 0. D. 596 ; 54 L. T. 742 ; 34 W. R. 483 . 490,

491.

Cholmondeley v. Clinton (1821), 4 Bligh, 1 ; see 22 R. E. 83 . 313, 320, 487

Chynoweth's Case (1880), 15 C. D. 13 ; 42 L. T. 636 ; 28 W. E. 897 . 312

Clanricarde v. Henning (1861), 30 Beav. 175 ; 30 L. J. Ch. 865 . 319, 320, 323

Clare v. Lamb (1875), L. R. 10 C. P. 304 ; 44 L. J. 0. P. 177 ; 32 L. T.

196 ; 23 W. R. 389 473, 485, 487

Clare Hall v. Harding (1848), 6 Ha. 273 ; 17 L. J. Ch. 301 . . . 108, 111

Clark V. Burgh (1845), 2 Coll. 221 ; 14 L. J. Ch. 398 ; 9 Jur. 679 . . 469

K.F. b



Xviii TABLE OF CASES.

PAGE

Clark V. Clark (1884), 9 App. Ca. 733 ; 52 L. J. P. C. 99 ; 51 L. T. 750 . 148

V. Girdwood (1877), 7 C. D. 9 ; 37 L. T. 614 ; 25 W. B. 576 . 363, 410,

411, 424, 429

1]. Malpas (1862), 31 Beav. 80 ; 10 W. E. 613, 677 . . 169, 343, 400

Clarke ;;. Bickers, 1845, 14 Sim. 639 ; 9 Jur. 678 468

V. Cobley, 1789, 2 Cox, 174 ; 2 E. B. 25 132

V. Dickson, 1858, E. B. & E. 148 ; 27 L. J. Q. B. 223 . 58, 339, 351,

352, 353, 487

V. Grant, 1807, 14 Ves. 519 ; 9 B. B. 336 459

V. Mackintosh, 1862, 4 Giff. 134 ; 11 W. E. 183 . . . . 382

V. Palmer (1882), 21 C. D. 124 ;
'51 L. J. Ch. 634 ; 48 L. T. 857 . 121, 122

V. Parker (1812), 19 Ves. 1 ; 12 E. E. 124 629

V. Wright (1861), 6 H. & N. 849 ; 30 L. J. Ex. 113 ; 9 W. E. 57L. 192

Clarkson v. Hanway (1723), 2 P. Wms. 202 " 171

Clayton v. Leaoh, 1889, 41 C. D. 103 ; 61 L. T. 69 ; 37 W. E. 663 . 475, 486

-u. Wilton (1818), 3 Madd. 302 «., 18 E. E. 234 . . . . 192

Cleather v. Twisden (1884), 28 C. D. 340 ; 54 L. J. Gh. 408 ; 52 L. T. 330 ;

33 W. B. 435 .... 413

Clegg V. Edmondson, 1857, 8 D. M. & G. 787 ; 27 L. T. 117 . 160, 310, 319,

321

Clements v. Hall (1858), 2 D. & J. 173 310

V. Welles (1866), 1 Eq. 200 ; 35 L. J. Ch. 265 ; 13 L. T. 548 ;

14 W. E. 187 237, 253, 330

Clermont v. Tasburgh (1819), 1 Jac. & W. 112 ; 20 E. E. 243 . . . 381

Clifford V. Turrell, 1845, 1 Y. & C. 138 ; 14 L. J. Gh. 390 . . 171, 172

Clifton V. Cookburn (1834), 3 M. & K. 76 432, 488

Clinani). Cooke, 1802, 1 Sch. &Lef. 22; 9E. E. 3 459

Clinch V. Financial Corp. (1868), 5 Eq. 482 ; 4 Ch. 117 ; 37 L. J. Ch. 281

;

18 L. T. 197 428
Clint, Re (1873), 17 Eq. 115 ; 43 L. J. B. 16 ; 29 L. T. 543 ; 22 W. E.

152 202

Cloak V. Hammond (1887), 34 C. D. 255; 56 L. J. Ch. 171 ; 56 L. T.

649 ; 35 W. E. 186 . . . 504
Clough V. L. & N. W. Ely. (1871), L. E. 7 Ex. 26; 41 L. J. Ex. 17;

25 L. T. 708 .... 10, 338, 339, 340, 351, 352, 355, 893
Clowes V. Higginson, 1813, 1 V. & B. 524 ; 12 E. E. 284 . . 459, 478
Clydesdale Bank u.Paton, 1896, A. C. 381 ; 65 L. J. P. C. 73 ; 74 L. T.

'

731 51, 52, 53, 372, 391
Coaks V. Boswell, 1886, 11 App. Ca. 235 ; 55 L. J. Ch. 761 ; 65 L. T. 32 50

64, 66, 70, 96, 151, 359
Coalport China Co., 1895,2 Ch. 404; 64 L. J. Ch. 710 ; 73 L. T 46-

44 W. E. 38
! 294

Cobbett V. Brock (1855), 20 Beav. 625 172 248
Cochrane v. Willis (1865), 1 Ch. 58 ; 35 L. J. Gh. 36 ; 18 L. T. 339 ; 14

'

'^'B'.IS 44d_ 473^ 475
Cocki). Bichards (1805), lOVes. 429; 8E. E. 23 269
Cockbunn). Edwards (1881), 18 C. D. 449 ; 51 L.J. Ch. 46; 46 L T

500 '

. .

Cockcroft V. Sutcliffe (1856), 2 Jur. N. S. 323; 4 W. E. 339
CockeU V. Taylor (1851), 15 Beav. 105 ; 21 L. J. Ch. 545 .

CockereU, Ex p. (1878), 4 C. P. D. 39 ; 27 W. E. 366
V. Cholmeley, 1832, 1 E. & M. 418 ; 36 E. B. 16

Cocking D. Pratt (1750), 1 Ves. 400 432,440

161

283

168

302

305



TABLE OF CASES. XIX

PAGE
Cooks V. Masterman (1829), 9 B. & 0. 902 ; 4 Man. & B. 676 ; 8 L. J. K B.

77 ; 33 E. E. 365 483
Codrington v. Lindsay (1872), 8 Oh. 588 ; 7 H. L. 854; 45 L. J. Oh. 526

;

24 W. R. 648 191

Cogan V. Duffield, 1876, 2 0. D. 44 ; 45 L. J. Oh. 307 ; 34 L. T. 593 ; 24

W. E. 905 364, 460, 466
Cohen, Exp., 1871, 7 Ch. 20; 40 L. J. B. 16; 25 L. T. 473 ; 20 W. R.

69 211, 213

Colby V. Gadsden, 1865, 34 Beav. 416 ; 15 W. R. 1185 . . . . 47

Cololough V. Bolger (1816), 4 Dow. 54 ; 16 E. E. 24 365

Cole V. Gibson (1756), 1 Ves. 503 173, 267

V. Langford, 1898, 2 Q. B. 36 ; 67 L. J. Q. B. 698 . . . 301, 365

^Ig^n^^ V. Mellersh, 1850, 2 Mao. & G. 309 . . . . 154, 485

V. Riches, 1855, 16 C. B. 104 ; 24 L. 3. C. P. 125 ; 3 W. E.

453 82

Colemere, Be (1866), 1 Ch. 128 ; 35 L. J. B. 8 ; 13 L. T. 621 . . 211, 212

Coles V. Hulme (1828), 8 B. & C. 568 ; 3 Man. & E. 86 ; 7 L. J. K. B. 29
;

32 E. R. 486 . .... ... 455, 456

V. Treoothick (1804), 9 Ves. 234 ; 7 R. R. 167 . . . 138, 140, 168

Collen V. Wright, 1857, 7 E. & B. 301 ; 8 E- & B. 647 ; 27 L. J. Q. B.

215 ; 6 W. E. 123 . . . . . . 35, 36

CoUett V. Morrison (1851), 9 Ha. 162 ; 21 L. J. Oh. 878 .. . 460, 461

Collier v. Jenkins (1831), You. 295 ; 34 R. R. 268 386

Collins V. Blantem, 1767, 2 Wils. 341 ; 1 Sm. L. C. 355 ... 423

V. Cave, 1856, 4 H. & N. 225 ; 8 W. R. 586 377

V. Evan,s (1844), 5 Q. B. 804 ; 13 L. J. Q. B. 180 ; D. & M. 669 . 96

V. Hare (1828), 2 Bligh. N. S. 106 ; 1 Dow. & 01. 139 . . 173

CoUinson v. Jeffery, 1896, 1 Ch. 644 ; 65 L. J. Ch. 375 ; 74 L. T. 78 ; 44

W. R. 311 . . . 497

Colombine v. Penhall (1853), 1 Sm. & G. 228 ; 1 W. R. 272 . . 202, 212

Colonial Bank v. Bank of Nova Scotia (1886), 11 App. Oa. 84; 55

L. J, P. 0. 14 ; 54 L. T. 256 ; 34 W. R. 417 .... 483

Colpoys V. Oolpoys, 1822, Jac. 451 . . . 503

Colyer v. Clay (1846), 7 Beav. 188 . . 440, 474

V. Einch, 1856, 5 H. L. 0. 905 ; 21 L. J. Ch 65 . . 120, 121, 234

Connecticut Ins. Co. v. Kavanagh, 1892, A. C. 473 ; 61 L. J. P. C. 50

;

67 L. T. 508 .391
Cook V. Pearn (1878), 48 L. J. Ch. 63 ; 39 L. T. 348 ; 27 W. R. 212 . . 464

Cooke V. Lamotte (1851), 15 Beav. 234 ; 21 L. J. Ch. 371 . . 170, 173, 421

I. Smith. See Smith v. Cooke.

Coomer v Bromley (1852), 5 De G. & S. 632 ; 16 Jur. 609 ,, . 413

Cooper, Exp., 1878, 10 C. D. 313 ; 48 L. J. B. 54 ; 39 L. T. 523; 27

W. R. 299 . . 211

V. Cooper (1869), 5 Oh. 203 ; 39 L. J. Ch, 240; 22 L. T. 1 ; 18

W, R, 299 ... . . 280, 283

V. Joel (1859), 1 D. P. & J. 240 ; 1 L. T. 351 . . . . 343

V. Martin (1867), 3 Ch 47 ; 17 L. T. 587 ; 16 W. R. 324 . 492

V. Phibbs, 1867, L. R. 2 H. L. 149 ; 16 L. T. 678 ; 15 W. R. 1049 431,

433, 434, 473

V. Vesey, 1882, 20 C. D. 627; 51 L. J. Ch. 862 ; 47 L. T. 89 ; 30

W. R. 648 ... . . 13, 126, 328, 336

Copis V. Middleton (1818), 2 Madd. 410; 17 E. E. 226 182, 191, 202, 204

Copp V. Lynch (1881), 72 L. T. 137 140

62



XX TABLE OP CASES.

PAGE

Corbett v. Brown (1831), 8 Sing. 33 ; 1 Moo. & S. 85 ; 1 L. J. C. P. 13 ;

34 E. R. 615 .... 42

V. Eadplifie (1860), 14 Moo. P. 0. 121 . . . . 190, 206

Gorley v. Stafiord (1857), 1 De G. & J. 238 ; 26 L. J. Ch. 865 ; 5 W. E.

646 . . .... 154, 363

Cormiok v. Trapaud (1818), 6 Dow. 60 204

ComeU V. Hay (1873), L. E. 8 C. P. 328 ; 42 L. J. C. P. 136 ; 28 L. T.

475 ; 21 W. R. 580 . . . . . . 82

Cornfoot v. Powke (1840), 6 M. & W. 358 ; 4 Jur. 919 36.

Cornish v. Clark (1872), 14 Eq. 184 ; 42 L. J. Ch. 14 ; 26 L. T. 494 ; 20

W. R. 897 . . ... 206

Cory V. Eyre (1862), 1 D. J. & S. 149 123, 230, 245

V. Gertcken (1816), 2 Madd. 40; 17 E. R. 180 131

V. Patton (1874), L. R. 7 Q. B. 304 ; L. R. Q. B. 577; 43 L. J. Q. B.

181 ... .9a
Costa Rioa Rly. v. Porwood, 1901, 1 Ch. 746 ; 70 L. J. Ch. 386 ; 84 L. T.

279;'49 W. R. 337 142

Cothay v. Sydenham, 1788, 2 Bro. C. C. 390 ... . . 246
Cottam V. Eastern Counties Rly. (1860), 1 J. & H. 243 ; 30 L. J. Ch. 217 ;

3 L. T. 465 ; 9 W. E. 94 125, 420'

Cottle V. Fripp (1691), 2 Vern. 220 193
Coulson V. Allison, 1860, 2 D. P. & J. 521 ; 3 L. T. 763 . . 172, 174, 191

Cousins, iJe (1886), 31 C. D. 671; 55 L. J. Ch. 662; 54 L. T. 376 ; 34

W. E. 393 355, 356
Coutts V. Acworth, 1869, 8 Eq. 558 ; 39 L. J. Ch. 649 ; 18 W. E. 482 . 173
Couturier v. Hastie (1856), 5 H. L. C. 673 ; 25 L. J. Ex. 253 ; 2 Jur. N. S.

1241 473
Coventry's Case, 1891, 1 Ch. 202 ; 60 L. J. Ch. 186 ; 64 L. T. 185 ; 39

W. E. 328 . . . . 294
Coward v. Hughes, 1855, 1 K. & J. 443 434
Cowen V. Truefitt, 1899, 2 Oh. 309 ; 68 L. J. Ch. 563 ; 81 L. T. 104 ; 47

W. E. 661 479'

Cowper V. Cowper (1734), 2 P. Wms. 720 291
Cox's Case, 1863, 4 D. J. & S. 53 ; 33 L. J. Ch. 145 ; 12 W. R. 92 . . 294
Cox V. Bruton (1857), 5 W. E. 544 432
Cox V. Coventon, 1862, 31 Beav. 378 248, 250, 386

V. Middleton, 1853, 2 Drew, 290; 23 L. J. Ch. 618; 2 W. E. 284 ... 45,

250, 381
V. Prentice (1815), 3 M. & S. 344 ; 16 E. E. 288 . . 474, 48T

Craoknall v. Janson (1879), 11 0. D. 1 ; 48 L. J. Ch. 168; 40 L. T. 640;
'

27W. B. 851 ... 190,198
Craig V. Phillips, 1876, 3 C, D. 737 ; 46 L. J. Ch. 49 ; 36 L. T. 198 . . 414
Crawshay v. Crawshay, 1890, 43 C. D. 616 ; 59 L. J. Ch. 395 ; 62 L. T.

489 ; 38 W. E. 600
. 279, 288

Cripps V. Jee (1793), 4 Bro. C. C. 472 . . 424
Croft D. Graham (1863), 2D. J. & S. 155; 9 L. T. 689 . . . .343
Crofton V. Ormsby (1806), 2 Sch. & Lef . 583 ; 9 R. R. 107 . . . . 241
Crofts V. Middleton (1856), 8 D. M. & G. 192 ; 25 L. J. Ch. 613 ; 4 W. E.

439 .196
Croker v. Martin'(1827), 1 Bligh N. S. 573 ; 1 Dow. & CI. 15 : 30 R. R. 93 183
Croskill V. Bower (1863), 32 Beav. 86 ; 11 W. E. 41 ; 8 L. T. 136 . . 138
Cross, Ee, 1848, 4 De G. & S. 364

'

. .

'

! 228
Cross/!;. Sprigg, 1849, 6 Ha. 652; 18 L. J. Ch. 204 . . . . ! 51



TABLE OF CASES. XXI

PAGE
Crossley v. Elworthy (1871), 12 Eq. 158 ; 40 L. J. Cli. 480 ; 24 L. T. 607

;

19 W. E. 842 188, 189, 420
CuUen V. O'Meara, 1868, Jr. E. 4 0. L. 537 57

u. Thompson's Trustees, 1862, 4 Maoq. 424; 6 L.T. 870 . . 410
Cundy v. Lindsay (1878), 3 App. Ga. 459 ; 2 Q. B. D. 96 ; 47 L. J. Q. B.

481 10, 449

Cnnnington v. G. N. Ry., 1883, 49 L., T. 892 8

Ourrie v. Goold, 1817, 2 Madd. 163 .436
Curson v. Belworthy (1852), 3 H. L. C. 742 ; 16 Jur. 1147 . . .170
Custance v. Cunningham (1851), 13 Beav. 363 173

Cutts V. Salmon (1852), 21 L. J. Oh. 750 . 149

Dacee v. Gobges, 1825, 2 S. & S. 454 ; 25 R. R. 246 . . . . 438

D'Albiao v. D'Albiac (1809), 16 Ves. 116 .
' 188, 265

Dally t). Wonham (1§68), 33 Beav. 154 ; 82 L. J. Ch. 790 ; 11 W. R. 1190

;

9 L. T. 75 . . 344

Danby «. Coutts (1885), 29 C. D. 500; 54 L. J. Oh. 577; 52 L. T. 401;

33 W. R. 559 855, 409, 411

Daniel v. Sinclair (1881), 6 App. Ca. 181 ; 50 L. J. P. 50 ; 44 L. T. 257

;

29 W. R. 569 437, 485

Daniels v. Davison (1809—11), 16 Ves. 249 ; 17 Ves. 483 ; 10 R. R. 171 . 241

Dann, Hx. p., 1881, 17 C. D-. 26 ; 51 L. J. Oh. 290 ; 29 W. R. 771 ; 44

L. T. 760 . . 212, 214

V. Spurrier, 1802, 7 Ves. 231 ; 6 R. R. 119 . . . . . 110

Darlington v. HamUton (1854), Kay, 550; 28 L. J. Oh. 1000 . . 244, 253

V. Pulteney (1778), Oowp. 267 495

DarviU v. Terry (1861), 6 H. & N- 807 ; 30 L. J. Ex. 355 . . . 202, 205

Dashwood v. Jermyn, 1879, 12 C. D. 776 ; 27 W. R. 868 . . . . 54

Daubeny v. Cockburn (1816), 1 Mer. 626 ; 15 R. E. 174 . . 287

Dauglish v. Tennant (1866), L. R. 2 Q. B. 49 ; 36 L. J. Q. B. 10 ; 15

W. R. 196 . . . . . 227

Davenport v. Bishop (1843), 2 Y. & 0. 451 ; 1 Ph. 698 . . . 192

Davey v. Durrant, 1857, 1 D. & J. 535 ; 26 L. J. Oh. 830 844

Davies v. Davies, 1860, 6 Jur. N. S. 1320 ... . 109, 110, 162

V. London & Prov. Ins. Oo (1878), 8 0. D. 469 ; 47 L. J. Oh. 511

;

38 L. T. 478 ; 26 W. R. 794 . 27, 28, 89, 92, 94, 167, 406, 407

V. MarshaU (1861), 10 0. B. N. S. 697 ; 31 L. J. C. P. 61 ; 4 L. T.

581 ; 9 W. R. 866 . . 112

V. Sear (1869), 7 Eq. 427 ; 38 L. J. Oh. 545 ; 20 L. T. 56 ; 17

W. R. 390 ... 108,250

V. Thomas (1842), 2 Y. & C. 234 . . 236, 287, 330, 331

Davis V. Abraham, 1857, 5 W. E. 465 ... . . 154

V. Morier (1845), 2 Coll. 303 . . . 432, 437

V. Uphill (1818), 1 Sw. 129 284, 366

V. Whitehead, 1894, 2 Ch. 133 ; 63 L. J. Ch. 471 ; 70 L. T. 314

;

42 W. R. 456 *69

Davis and Cavey (1889), 40 C. D. 601 ; 58 L. J. Oh. 153 ; 60 L. T. 100 . 238

Davoren v. Wootton, 1900, llr. R. 273 .
109

Davy u. Garrett (1877), 7 0. D, 473; 47 L. J. Oh. 218; 38 0. D. 77; 26

W. R. 225 • • • 391,392

Dawes v. Harness (1875), L. R. 10 0. P. 166 ; 44 L. J. C. P. 194
;
23

W. R. 398 .
397



XXll TABLE OF CASES.

Dawkins v. Penrhyn, 1878, 4 App. Oa. 51 ; 48 L. J. Ch. 304 ; 39 L. T.

583 ; 27 W. R. 173 .
397

Dawson v. CoUis (1851), 10 C. B. 523 ; 20 L. J. C. P. 116 . . . 858

V. Massey (1809), 1 B. & B. 229 162

V. Prince, 1857, 2 D. & J. 44 ; 27 L. J. Ch. 169; 6 W. R. 171 . 251

Dean v. MacdoweU (1878), 8 C. D. 345 ; 47 L. J. Ch-. 537 ; 38 L. T. 862

;

26 W. R. 486 . . . . 160

Deane, Be (1889), 42 C. D. 9 ; 61 L. T. 492 ; 37 W. B. 786 . 288

Dearie v. HaU (1823), 3 Buss. 1 ; 2 L. J. Ch. 62 ; 27 R. B. 1 127

Debenham v. Ox (1849), 1 Ves. 276 .. . .... 268

V. Sawbridge, 1901, 2 Ch. 98 ; 70 L. J. Ch. 525 ; 84 L. T. 519 ;

49 W. R. 502 356, 359, 388, 476, 485, 486

De Bussche v. Alt, 1877, 8 C. D. 286 ; 47 L. J. Ch. 386 ; 38 L. T. 370 . 7, 156,

157, 307, 308

De Cordova v. De Cordova (1879), 4 App. Ca. 692 ; 41 L. T. 43 ; 28 W. E.

105 . . . 95, 147

De Hahn v. Hartley, 1786, 1 T. R. 343 ; 2 T. B. 180 ; 1 B. B. 221 . . 6

De Hoghton v. De Hoghton, 1896, 2 Ch. 385 ; 65 L. J. Ch. 667 ; 74 L. T.

613 ; 44 W. B. 635 . 282

De Lassalle v. Guildford, 1901, 2 K. B. 215 ; 70 L. J. K. B. 533 ; 84

L. T. 549 ; 49 W. B. 467 . . . ?, 37, 38, 69, 73, 74, 356, 485

De la Zouohe, Be (1870), 10 Eq. 599 ; 40 L. 3. Ch. 85 . 457, 460, 464

Del Mare v. Bobello, 1792, 3 Bro. C. C. 446 . . . 501, 504

Delves v. Delves (1875), 20 Eq. 77 ; 23 W. R. 499 271

De Mestre v. West, 1891, A. C. 264 ; 60 L. J. P. C. 66 ; 64 L. T. 875 . 193

De Montmorency v. Devereux (1840), 7 Ch. & Pin. 188 .. . 305, 423

Denham & Co. (1884), 25 C. D. 766 ; 53 L. J. Ch. 1113 ; 51 L. T. 570 ; 32

W. R. 920 . . . 261
Denn v. Wilford (1826), 8 Dowl. & R. 549 ; 4 L. J. K. B. 295 . . . 457
Denne v. Light (1857), 8 D. M. & G. 774 ; 26 L. J. Ch. 459 ; 5 W. B. 430 60
Denny v. Hancock, 1870, L. E. 6 Ch. 1 ; 23 L. T. 686 ; 19 W. B. 54 . 382,

454
Dent V. Bennett, 1839, 4 My. & Cr. 269 . 172
Dpnton «. Donner (1858), 23 Beav. 285 147,168

V. Maoneil, 1866, 2 Eq. 355 ; 14 L. T. 721 ; 14 W. B. 818 . 49
Denysu. Shuckburgh (1840), 4Y. & C. 42; 5 Jur. 21 . . 482,487
De Rosaz, Be, 1877, 2 P. D. 68 502' 503
Derry v. Peek (1889), 14 App. Ca. 837 ; 58 L. J. Ch. 864 ; 61 L. T. 265 ;

'

38 W. R. 33 . . . 3, 4, 6, 17-27, 30, 32-85, 61, 77, 84, 100, 366-8
Devala Co. (1883), 22 C. D. 593 ; 52 L. J. Ch. 484; 48 L. T. 259 31

W. R. 425
'

85
Devaynes v. Noble, 1816, 1 Mer. 529 ; 2 R. & M. 495 ; 15 B. B. 151 . . 467
De Witte D. Addison (1899), 80 L. T. 207 . . . .135,186,162,164
Dicconson v. Talbot (1870), 6 Ch. 32 ; 24 L. T. 49 ; 19 W. B. 138 .

'

41, 148
Dickson v. Eeuter, 1877, 3 C. P. D. 1 ; 47 L. J C P 1 • 87 L T 370 •

'

26 W. R. 28 "... 36, 441
Dimmock v. Hallett, 1866, 2 Ch. 29; 36 L. J. Ch. 146; 15 L. T. 374- 15

'

'^- ^- ^^ 40, 47, 48, 49, 58', 270, 887
Dimsdale v. Dimsdale, 1856, 3 Drew. 556 ; 25 L. J. Ch. 806 . .164
Dinn v. Blake (1875), L. B. 10 C. P. 388 ; 44 L. J. C. P. 276; 32 L T

489 . ...'..! 497
Dixon V. Brown (1886), 82 C. D. 597 ; 55 L. J. Ch. 556 ; 54 L. T. 789 437

V. Evans (1872), L. B. 5 H. L. 606 .

'

439



TABLE OP CASES. XXiu

PAGE
Dixon V. Kennaway (1900), 1 Ch. 833 ; 69 L. J. Ch. 501 ; 82 L. T. 527

;

7 Manson 446 106
V. Ohnius (1787), 1 Cox, 414 ; 2 Cox, 414 ; 1 Ves. jr. 153 . ' . . 278
V. Muokleston (1872), 8 Ch. 155 ; 42 L. J. Ch. 210 ; 27 L. T. 804

;

21 W. E. 178 . . . . . 115, 123, 234, 252
V. Winch, 1900, 1 Ch. 736 ; 69 L. J. Ch. 465 ; 82 L. T. 437 ; 48

W. R. 612 254, 257, 259, 260
Dobell V. Stevens (1825), 3 B. & C. 623 ; 5 D. & R. 490 ; 3 L. J. K. B. 89

;

27 R. R. 441
. . 45, iQ, 49, 65, 371

Dodds V. HiUs (1865), 2 H. & M. 424

.

. . . . 248, 328
Doe V. BaU (1843), 11 M. & W. 531 . . . . . . . 209

V. Orago (1848), 6 C. B. 90 ; 17 L. J. C. P. 263 473
«. Godwin (1815), 4 M. & S. 265 ; 16 R. R. 4£3 458
•«. James (1812), 16 East, 212 ... . , 203
V. Roberts, 1819, 2 B. & Aid. 867 ; 20 R. R. 477 . . . 301, 404, 503
u. Rolfe (1888); 8 A. & E. 650 .197
V. Webber (1834), 1 A. & E. 733 ; 3 N. & M. 586 ; 3 L. J. K. B. 208 . 203

Dolman v. Nokes, 1855, 22 Beav. 402 .. . ... 64
Donaldson v. Bamber, 1897, 1 Ch. 75; 66 L. J. Ch. 93; 75 L. T. 495; 45

W. R. 162 499, 500, 504
V. GiUot (1866), 3 Eq. 274 ; 15 L. T. 382 ; 15 W. R. 166 . 125, 291

Donovan v. Pricker (1821), Jao. 165 344, 345
Door V. Geary (1749), 1 Ves. 255 . 501
Douglas V. CulverweU (1862), 4 D. E. & J. 20 ; 31 L. J. Ch. 543 ; 10 W. R.

327 ... . •.
. 173

Dovey v. Cory, 1901, A. C. 477 ; 70 L. J. Ch. 753 ; 50 W. R. 65 ; 85 L. T.

257 ... 3, 81, 86, 126, 234, 375
DoweU V. Dew, 1842, 1 Y. & C. C. C. 345; 12 L. J. Ch. 158 . . 141, 491
Dowle V. Saunders, 1864, 2 H. & M. 242 ; 34 L. J. Ch. 87 ; 12 W. R.

1074 . . 124, 420

Downes v. Grazebrook, 1817, 3 Mer. 200 ; 17 R. R. 62 . . . 138, 139, 140

Drake v. Drake, 1860, 8 H. L. C. 172 ; 6 W. R. 791 . . . . 500, 503

Drewe v. Corp (1804), 9 Ves. 368 101, 386

Drewry v. Barnes (1826), 3 Russ. 94 ; 5 L. J. Ch. 47 ; 27 B. R. 20 . 435, 441

Drinoqbier v. Wood, 1899, 1 Ch. 893 ; 68 L. J. Ch. 181 ; 79 L. T. 548
;

47 W. R. 252 . . . . 401

DruifE V. Parker (1868), 5 Eq. 131 ; 37 L. J. Ch. 241 ; 18 L. T. 46 ; 16 W. R.

557 460, 466

Dryden v. Frost, 1838, 3 M. & C. 670 230, 256

Drysdale v. Mace, 1854, 2 Sm. & G. 230 ; 5 D. M. & G. 103; 28 L. 3. Ch.

518 ; 2 W. R. 341 45, 57, 383

Duokett V. Gover (1877), 6 C. D. 82 ; 46 L. J. Ch. 407 ; 25 W. R. 554 . . 401

Duggan V. Duggan, 1880, 7 L. R. Jr. 155 280, 286

Duncan, Re, 1899, 1 Ch. 387 ; 68 L. J. Ch. 253; 80 L. T. 322 ; 47 W. R.

379 409

Dunne v. EngUsh (1874), 18 Eq. 524 156, 421

Duranty's Case (1858), 26 Beav. 270 ; 28 L. J. Ch. 37 . . . 861, 862, 371

Durham v. Legard (1865), 34 Beav. 611 ; 34 L. J. Ch. 589 ; 18 L. T. 82
;

18 W. R. 959 101, 387

Dumell V. Corfield, 1844, 1 Rob. 51 273, 274

Durrant v. Ecclesiastical Commissioners (1880), 6 Q. B. D. 234; 50

L. J. Q. B. 30 ; 44 L. T. 348 ; 29 W. R. 443 .

'

. . 483, 484, 487

Dyas V. Stafford (1881), 7 L. E. Ir. 590 443



XXIV TABIiB OF CASES.

PAGE
Dyer v. Hargrave, 1805, 10 Ves. 505 ; 8 B. E. 36 . . 382, 385, 386, 887

Dykes v. Blake, 1888, 4 Bing. N. C. 468 ; 6 Soott, 320 . . . . 46, 102

Eaglesfiem v. Londonderry, 1876, 4 C. D. 693 ; 35 L. T. 822 ; 25 W. E.

190 ... . .... 40, 44, 56, 376

Earle v. Kingscote, 1900, 2 Ch. 585 ; 69 L. J. Ch. 725 ; 83 L. T. 377 ; 49

W. E. 3 . . 133

East and West India Docks v. Kirk (1887), 12 App. Ca. 738; 57 L. J. Q. B.

295 ; 58 L. T. 158 . . . . . . . . 498

East India Co. v. Donald, 1804, 9 Ves. 275 .... 425, 440, 451

Eaton V. Bennett, 1865, 34 Beav. 196 462

Ebbetts V. Conquest, 1895, 2 Ch. 377 ; 64 L. J. Ch. 702 ; 73 L. T. 69 ; 44

W. E. 56 . . . . .... . . 244, 253

Ede V. Knowles (1843), Y. & C. C. C. 172 188

Edgington v. Fitzmaurioe (1885), 29 G. D. 459 ; 53 L. T. 369; 33 W. E.

911 41, 42, 46, 52, 61, 80, 370

Edinbro' Breweries v. Mollison, 1894, A. C. 96 . . . . 362, 412

Edwards v. Glynn (1859), 2 El. & El. 29 ; 28 L. J. Q. B. 350 . . . 223

. 0. M'Cleay (1815), G. Coop. 308 ; 2 Sw. 287 ; 14 E. E. 261 70, 72, 345

V. Meyrick (1842), 2 Ha. 60 . . 129, 135, 150, 151, 153
-— V. Wickwar, 1866, 1 Eq. 403 ; 35 L. J. Ch. 309 ; 14 W. E. 363 . 65
-^ V. Williams (1863), 32 L. J. Oh. 763 ; 8 L. T. 477 ; 11 W. E.

561 . . ... 153
Eicholz V. Bannister (1864), 17 C. B. N. S. 108; 34 L. J. C. P. 105; 12

L. T. 76 ; 13 W. E. 96 .74
EUesmere Brewery v. Cooper, 1896, 1 Q. B. 75 ; 65 L. J. Q. B. 173 ; 73

L. T. 567 ; 44 W. E. 254 . . 93
EUiott V. Ince (1857), 7 D. M. & G. 475 ; 26 L. J. Ch. 821 . . 130
Else V. Else (1871), 13 Eq. 196 ; 41 L. J. Ch. 213 ; 25 L. T. 927 ; 20 W. E.

286 58, 359
Elwes v. Elwes (1861), 3 D. P. & J. 667 ; 4 L. T. 500 ; 9 W. E. 820 . . 469
Emeris v. Woodward (1890), 43 C. D. 185 ; 59 L. J. Ch. 230 ; 61 L^ T. 666

;

38 W. E. 346 . .95
Emma Mining Co. v. Grant, 1879, 11 C. D. 918 ; 40 L. T. 804 58, 135, 136

V. Grant, 1880, 17 C. D. 123 ; 50 L. J. Ch. 449 ; 29
W. E. 481 '.

. 347
V. Lewis, 1879, 4 C. P. D. 396 ; 48 L. J. C. P. 257

;

40 L. T. 168 ; 27 W. E. 836 145_ 347
Emmerton v. Matthews, 1862, 7 H. & N. 586 ; 31 L. J. Ex. 139 ; 5 L. T.

'

681 . 75
Empson's Case (1870), 9 Eq. 597 ; 22 L. T. 855 ; 18 W. E. 565 . . 646
England v. Curling, 1844, 8 Beav. 129 ... .... 159
Englefield Colliery Co., 1878, 8 C. D. 388 ; 38 L. T. 112 . . . . 143
English and Scottish &c. v. Brunton (1892), 2 Q. B. 700; 67 L. T. 406 •

41 W. E. 183 . . . 235, 237, 248, 250
Erlanger v. New Sombrero Co., 1878, 3 A. C. 1218 ; 48 L. J. Ch. 73 ; 89

L. T. 269
;
27 W. E. 65 . . . 144, 145, 146, 315, 320, 322, 339

Ernest v. Vivian (1863), 33 L. J. Ch. 513 ; 9 L. T. 785 ; 12 W. E. 295 . . 316,

321, 323
Esdaile v. La Nauze, 1835, 1 Y. & C. 394 ; 4 L. J. Ex. Eq. 46 . . 13, 328
Espey V. Lake, 1852, 10 Ha. 260 ; 22 L. J. Ch. 336 ; 1 W. E. 59 . 136, 161,

162, 175



TABLE OF CASES. XXV

PAGE
Espin V. Pemberton (1859), 3 D. & J. 547 ; 28 L. J. Ch. 311 ; 7 W. E. 221 232,

251, 254, 256, 259
European Bank (1870), 5 Ch. 858; 39 L. J. Ch. 588 ; 22 L. T. 422; IS

W. B. 474 261
Evans v. BiokneU (1801), 6 Ves. 174 ; 5 K. E. 245 . . 115, 120, 293, 405

V. Oarrington (1860), 2 D. P. &, J. 481 ; 30 L. J. Oh. 864 . . . 292
V. LleweUyn (1787), 1 Cox, 333 ; 2 Bro. C. C. 150 ; IK. R. 49 . 5, 173

Everitt v. Everitt, 1870, 10 Eq. 405 ; 39 L. J. Ch. 777 ; 23 L. T. 136
;

18W. R. 1020 ... .162,428,471
Exton«. Soott, 1833, 6Sim. 31; 38R. R. 72'

. .... 190
Eyre, .Ea;^. 1881, 44 L. T. 922 ... . . .199,201,228

V. Hughes (1876), 2 C. D. 148 ; 45 L. J. Ch. 395 ; 84 L. T. 21 ; 24
W. R. 597 . . . .151

V. M'Dowell, 1861, 9 H. L. C. 619 . . . 262

Eaithful v. Ewen*(1878), 7 C. D. 495 ; 47 L. J. Ch. 457 ; 37 L. T. 805

;

26 W. R. 270 . . . . . . . . 337
Ealok V. WiUiams, 1900, A. C. 176 ; 69 L. J. P. C. 17 . . . . 455, 461
Paloke V. Gray, 1859, 4 Drew. 651 ; 29 L. J. Ch. 28 ; 7 W. R. 535 168, 888
Ealkingham v. Victorian Rly. Coromissioners, 1900, A. C. 452 ; 69 L. J.

P. C. 89; 82L. T. 506 . . .... 498
Fane v. Pane, 1875, 20 Eq. 698 . . . 95, 164, 165, 477
Parmer v. Parmer (1848), 1 H. L. C. 724 . . . . 172, 173

V. Martin, 1828, 2 Sim. 502 ; 29 R. R. 151 . . . . 280, 287
ParneU, Be, 1886, 38 C. D. 599 ; 35 W. R. 250 492
Parquharsou v. King (1901), 2 K. B. 697 ; 70 L. J. K. B. 985 ; 85 L. T.

264 ; 49 W. B. 673 12, 18, 115, 116, 117, 118, 122

Parr v. Sheriffe (1844), 4 Ha. 512; 15 L. J. Ch. 89 469

Parrant v. Blanohford (1862), 1 D. J. & S. 119 ; 82 L. J. Ch. 237 ; 11 W. R.

294 164, 809, 312

Parrar v. Farrars, Lim. (1889), 40 C. D. 895 ; 58 L. J. Ch. 185 ; 37 W. R.

196 150, 158

Parrer v. St. Katherine's Coll. (1878), 16 Eq. 19 ; 42 L. J. Ch. 809 ; 28

L. T. 800 ; 21 W. R. 643 . . . . . . . 499, 500

Parrow v. Rees (1840), 4 Beav. 18 ; 4 Jur. 1028 ... . . 247

Pawcett V. Whitehouse (1829), 1 R. & M. 132 ; 8 L. J. Ch. 50 ; 32 E. E.

163 159

Pawcett and Hohnes, Be (1889), 42 C. D. 150 ; 58 L. J. Ch. 768 ; 61 L. T.

105 . . .... 104

Pearon v. Desbrisay (1851), 14 Beav. 685 ; 21 L. J. Ch. 505 .. . 281

Pelgate's Case (1865), 2 D. J. & S. 456 361

Pellowes V. Gwydyr (1826), 1 Sim. 63 ; 1 E. cfe M. 88 ; 32 E. E. 148 . 51, 87, 388

Penton v. Browne (1807), 14 Ves. 144; 9 R. E. 255 428

Feret v. HiU (1854), 15 C. B. 207 ; 23 L. J. C. P. 185 . . . 51, 52, 53

Ferguson v. Carrington (1829), 9 B. & C. 59 ; 3 C. & P. 457 ; 7 L. J. K. B.

139 396

Perrars v. Cherry (1700), 2 Vern. 384 . 236, 329

Perres v. Perres (1709), 2 Eq. Ca. Ab. 695 173

Field V. Field, 1894, 1 Oh. 425 ; 63 L. J. Ch. 238 ; 69 L. T. 826 ; 42

W. E. 346 126

Fielden v. Slater, 1869, 7 Bq. 523 ; 38 L. J. Ch. 879 ; 20 L. T. 112 ; 17

W. E. 485 237

Fife V. Clayton, 1807, 13 Ves. 546 ; 9 E. E. 220 459



XXvi TABLE OF CASES.

FAOB

Pilmer v. Gott, 1774, i Bro. P. C. 230. . • 171, 424

Pirbank's Executors v. Humphreys (1886), 18 Q. B. D. 54 ; 56 L. J.

Q. B. 57 ; 56 L. T. 36 ; 35 W. R. 92 55, 377

Fisher, Exp. 1872, 7 Ch. 636 ; 41 L. J. B. 62 ; 20 W. R. 849 ; 26 L. T.

931 212,213

V. Liverpool Ins. Co. (1874), L. R. 9 Q. B. 418 ; 43 L. J. Q. B
114 90

Fitoh V. Jones (1855), 5 E. & B. 238 ; 24 L. J. Q. B. 293 ; 3 W. R. 507 . 456

Fleming v. Loe, 1901, 2 Ch. 594 ; 70 L. J. Ch. 805 ; 50 W. R. 55 . . 345

Fletcher v. Krehl, 1672, 42 L. J. Q. B. 55 ; 28 L. T. 105 . . . . 62

Plight V. Barton, 1834, 3 M. & K. 282 57, 72, 253

a. Booth, 1834, 1 Blng. N. 0. 370 . . . 40, 57, 102, 238, 386

Flint V. Woodin, 1852, 9 Ha. 618 ; 16 Jur. 719 ... 46, 57, 65, 270

Flood V. Pritchard (1879), 40 L. T. 873 239

Flower v. Lloyd (1877), 6 C. D. 297 ; 46 L. J. Ch. 838 ; 37 L. T. 419 ; 25

W. R. 793 394

Foley, Exp. (1890), 24 Q. B. D. 728 ; 59 L. J. Q. B. 106 ; 38 W. R. 497 ;

62L. T. 849 216,224

Forbes v. Ross, 1788, 2 Cox, 113 138

Ford V. Olden, 1867, 3 Eq.v461 ; 36 L. J. Ch. 651 ; 15 L. T. 558 . . . 174

Forder,j;a!;). 1881. W.N. 117 . . 147

Foresteru. Bead(1870), 6Ch. 40; 24L. T. 79; 19 W. R. 114 . . . 429

Forteblow v. Shirley, 1818, cited 2 Sw. 223 72

Foss V. Harbottle, 1848, 2 Ha. 461 401

Foster v. Charles, 1830, 7 Bing. 105; 4 M. & P. 741; 9 L. J. C. P. 32;

SIR. R. 453 26,27

V. Maokinnon, 1869, L. R. 4 C. P. 711 ; 38 L. J. C. P. 310 ; 20

L. T. 887 ; 17 W. R. 1105 H, 12, 13, 127

Foster and Lister (1877), 6 C. D. 87 ; 46 L. J. Ch. 480 ; 36 L. T. 582 ; 25

W. R. 553 . . 194

Fowkes V. Manchester, &c. (1863), 3 B. & S. 917 ; 32 L. J. Q. B. 153 ; 8

L. T. 309 ; 11 W. R. 622 91

Fowler v. Fowler (1859), 4 D. & J. 250 461, 462, 464

V. Scottish Equitable Life Ins. Soo. (1858), 28 L. J. Ch. 225

;

7 W. R. 5 462, 465

Pox V. Macreth, 1791, 2 Cox, 320 ; 4 Bro. P. C. 258 ; 2 R. R. 55 . 63, 139

Poxley, Sa;^). 1868, 3Gh. 515; 18L. T. 862 212

PraU V. Ellis, 1852, 16 Beav. 350 ; 22 L. J. Ch. 467 ; 1 W. R. 72 . 243, 260

Frankenberg v. Great Horseless Carriage Co., 1900, 1 Q. B. 504; 69

L. J. Q. B. 147 ; 81 L. T. 684 79, 409

Franks v. BoUans, 1868, 37 L. J. Ch. 664 ; 3 Ch. 717 ; 16 W. R. 1158 . 319

Fraser v. Levy, 1860, 6 H. & N. 16 211

V. Thompson, 1859, 4 D. & J. 600 ; 1 Gift. 49 ; 7 W. R. 607 . 190, 202

Freeman v. Cooke (1848), 2 Ex. 654; 18 L. J. Ex. .114; 12 L. T.

66 104, 107, 449

V. JefEryes, 1869, L. R. 4 Ex. 189 ; 38 L. J. Ex. 116 ; 20 L. T.

533 . 483, 484, 487

V. Pope, 1870, 5 Ch. 538 ; 39 L. J. Ch. 689 ; 21 L. T. 816 ; 18

W. R. 906 183, 185, 187, 188, 200, 417

French v. French (1855), 6 D. M. & G. 95 ; 28 L. J. Ch. 612 ; 4 W. R.

139 183, 189, 205, 208

Fry V. Lane (1888), 40 C. D. 312 ; 58 L. J. Ch. 113 ; 60 L. T. 12 ; 37

W. R. 135 166, 169, 170, 177, 421



TABLE OF CASES. XXVll

PAGE
PuUer V. Abrahams (1821), 3 B. & B. 116 ; 6 Moo. 316 ; 23 E. R. 626 . 271
PuUwood V. Fullwood, 1878, 9 C. D. 176 ; 47 L. J. Ch. 459 ; 88 L. T.

880 ; 26 W. R. 435 318
Pvaton V. Andrew (1875), L. R. 7 H. L. 448 ; 44 L. J. P. 17 ; 82 L. T.

209 ; 28 W. R. 566 274, 421

Fyler v. Fyler (1841), 3 Beav. 550 ; 5 Jur. 187 429

Gage, Ee, 1898, 1 Ch. 498 ; 67 L. J. Ch. 200 ; 78 L. T. 347 ; 46 W. R. 569 . 287

Gale V. Gale (1877), 6 C. D. 144; 46 L. J. Ch. 809; 36 L. T. 690; 25

W. R. 772 192

V. Lindo, 1687, 1 Vern. 475 265, 362

GaUard, Be (1897), 2 Q. B. 8 ; 66 L. J. Q. B. 484 ; 76 L. T. 827 ; 45 W. R.

556 147, 839, 347, 852

Galton V. Emuss (1844), 1 Coll. 248 ; 18 L. J. Ch. 388 .... 269

Gaines, Exp.
(1879J,

12 C. D. 814 ; 40 L. T. 789 ; 27 W. R. 744

208, 209, 216, 224

Gandy v. Maoaulay (1885), 31 C. D. 1 . . . 306, 312, 485, 472, 485

Garland v. Beverley (1878), 9 C. D. 213 ; 47 L. J. Ch. 711 ; 38 L. T. 911

;

26 W. R. 718 . . 500

Garrard v. Prankel, 1862, 80 Beav. 445 ; 31 L. J. Ch. 604 ; 8 Jur. N. S.

985 451, 454, 468, 488

V. Grinling (1818), 2 Sw. 244 ; 1 Wils. Ch. 460 . . . . 445

V. Lewis (1882), 10 Q. B. D. 30 ; 47 L. T. 408 ; 31 W. R. 475 . 118

Garth v. Cotton (1750), 1 Diok. 199 ; 1 Ves. 555 182

V. Townsend, 1869, 7 Eq. 220 491

Gartside v. Gartside, 1796, 8 Anstr. 785 . .... 299

Garvey v. M'Miun (1846), 9 Ir. Eq. 526 172

Gas Light Co. v. Terrell (1870), 10 Eq. 175 ; 39 L, J. Ch. 725 ; 23 L. T.

386 . .
222

General Steam Co. v. Rolt (1859), 6 C. B. N. S. 550 ; 8 W. E. 223 . 233, 234

Gething v. Keighley (1878), 9 C. D. 547; 48 L. J. Ch. 45 ; 27 W. R. 283

356, 485

Gibbs V. Guild (1882), 9 Q. B. D. 59 ; 51 L. J. Q. B. 313 ; 46 L. T. 248 ;

80 W. R. 591 14> 318, 394, 398

Gibson v. D'Este (1843), 2 Y. & C. 542 ; 1 H. L. C. 605 . 344, 848

V. Ingo (1847), 6 Ha. 112 247

V. Jeyes (1801), 6 Ves. 266; 5 R. R. 295 . . 185, 150, 152

V. Russell (1843), 2 Y. & C. 104 '
• 171, 172

V. Spurrier (1795), 2 Peaks, 49 ; 4 R. R. 887 72

GUbert v. Lewis (1862), 1 D. J. & S. 88 ; 82 L. J. Ch. 347 ; 11 W. R.

223 391

GUbeft's Case (1870), 5 Ch. 559 ; 39 L. J. Ch. 837 ; 23 L. T. 341 ;
18

W. R. 938 1*3

Giles V. GUes (1836), 1 Keen, 685 499, 501, 502

GiUett V. Gane (1870), 10 Eq. 29 ; 89 L. J. Ch. 818 ; 22 L. T. 58 ;
18

W. R. 428 500

V. Peppercorne (1842), 3 Beav. 78 156

GiUiat V. Gilliat (1869), 9 Eq. 60; 89 L. J. Ch. 142 ; 21 L. T. 522 ; 18

W. R. 203
^'^1

Glasier v. Rolls (1889), 42 C. D. 459 ; 58 L. J. Ch. 820 ; 88 W. R. 113 . 80,

370, 414, 415

Glassington v. Thwaites (1822), 1 S. & S. 124 ; 1 L. J. Ch. 118
;
24 R. R.

153
^^^



XXVIU TABLE OF CASES.

FAQi:

Glubb, Be, 1900, 1 Oh. 354 ; 69 L. J, Oh. 278 ; 82 L. T. 112 . 96, 97, 181,

432, 436, 471

Gluokstein v. Barnes, 1900, A. 0. 240 ; 69 L. J. Ch. 385 ; 82. L. T. 393 . 57,

58, 59, 142, 143, 146, 346

Glynn v. Bank of England, 1750, 2 Ves. 38 416

Goblett V. Beeohey (1831), 2 K. & M. 624 ; 3 Sim. 24 . . .
.504

Godard v. Gray (1870), L. R. 6 Q. B. 139 ; 40 L. J. Q. B. 62; 24 L. T.

89 ; 19 W, B. 348 *97

Goddard v. Carlisle (1821), 9 Price, 169 ; 23 E. R. 654 . . . • 163

V. Jeffreys, 1881, 51 L. J. Ch. 57 ; 45 L. T. 675 ; 30 W. R.

270 381,383,443

Godfreys. Poole (1888), 13 App. Oa. 497; 57 L. J. C. P. 78; 58 L. T.

685; 37 W. B. 357 184,224

Golden v. GiUam (1881), 20 0. D. 389 ; 51 L. J. Oh. 503 ; 46 L. T. 222 . 191,

200, 201, 204, 205, 206

Goldsmith v. Brmiing, 1700, Eq. Oa. Ab. 90 267

Gompertz v. Bartlett (1853), 2 B. & B. 849 ; 23 L. J. Q. B. 65 . . . 97

Goodrioke v. Taylor (1864), 2 D.J.&, S. 135; 10 L. T. 113; 12 W. R.

632 186

, Goram v. Sweeting, 1682, 2 Wms. Saund. 201 36

Gordon v. Gordon (1821), 3 Sw. 400 ; 19 B. B. 230 .. - 95, 438, 477

V. Street, 1899, 2 Q. B. 641 ; 69 L. J. Q. B. 45 ; 81 L. T. 237 ;

48 W. B. 158 43, 449

Gore u. Gibson, 1845, 13 M.&W. 623; 14 L.J. Ex. 151 . . . . 131

!;. Staopoole (1813), IDow, 18; 14B. R. 1 331

Gover's Case (1875), 1 0. D. 182 ; 45 L. J. Ch. 83 ; 33 L. T. 619 ; 24

W. E. 125 81, 375

Govett V. Eiohmond, 1834, 7 Sim. 1 ; 40 B. R. 56 109

Goy & Co., Be, 1900, 2 Ch. 149 ; 69 L. J. Ch. 481 ; 83 L. T. 309 ; 48 W. R.

425 335

Graham v. Chapman (1852), 12 0. B. 85 ; 21 L. J. 0. P. 173 . . . 216

Grant !;. Gold Exploration, &o., 1900, 1 Q. B. 233 ; 69 L. J. Q. B. 150;

82 L. T. 5 ; 48 W. R. 280 155, 158

0. Grant, 1870, L. R. 5 0. P. 380, 727 ; 39 L. J. C. P. 272; 22

L. T. 829 ; 18 W. R. 951 . . . . . . 504

V. Munt, 1815, G. Coop. 173 ; 14 B. R. 231 . . . - 69, 385

Gray v. ChisweU (1802), 9 Ves. 118 ; 7 R. R. 151 467

V. Powlfer, 1873, L. R. 8 Ex. 249 ; 42 L. J. Ex. 161 ; 29 L. T. 297 ;

21 W. R. 916 351

Great BerUn Steamboat Co. (1884), 26 0. D. 616 ; 54 L. J. Oh. 68 ; 51

L. T. 445 407, 408

Great Luxemburg Rly. v. Magnay, 1858, 25 Beav. 586 ; 6 W. R. 711 . 15,

141, 346

Green, Exp. 1898, 67 L. J. Q. B. 431 ; 46 W. R. 491 ; 5 Manson, 48 . 223

V. Gosden, 1841, 3 M. & G. 446 ; 11 L. J. 0. P. 4 . . . 43, 63

V. Nixon, 1857, 23 Beav. 530 .. . ... 2

Greenfield v. Bates (1856), 5 Ir. Ch. 219 154

V. Edwards, 1865, 2 D. J. & S. 582 ; 12 L. T. 511 ; 13 W. R.

668 62,93,117

Greenhalgh v. Brindley, 1901, 2 Ch. 324 ; 70 L. J. Oh. 740 ; 84 L. T. 763

;

49 W. R. 597 37, 40, 66, 380, 382, 481

Greenlaw v. King, 1840, 3 Beav. 49 ; 10 L. J. Oh. 129 ... • 147

Greenslade v. Dare (1855), 20 Beav. 284 ; 3 W. R. 220 . • • • 234



TABLE OF CASES. XXIX

PAGE
Greenwood v. Greenwood (1866), 2 D. J. & S. 28 95

V. Greenwood (1877), 5 C. D. 954; 47 L. J. Oh. 298; 26

W. B. 5 . . . 456, 499
V. Leather Shod Co., 1900, 1 Ch. 434 ; 69 L. J. Ch. 131 ; 81

L. T. 595 77, 78, 81, 82
Gregory v. Gregory (1821), G. Coop. 201 ; Jao. 681 ; 14 E. E. 244 140, 309,

319, 321

u. Wilson (1851), 9 Ha. 683; 16 Jur. 304 . . . .441
Gregson v. Armstrong (1894), 70 L. T. 106 298, 299

Gresley v. Mousley, 1861, 4 D. & J. 95 ; 8 D. F. & J. 433 ; 28 L. J. Ch.

620 ; 6 L. T. 86 ; 10 W. E. 222 . 150, 313, 316, 319, 321, 400, 408

Greswolde-WiUiams v. Barneby (1901), 83 L. T. 708 ; 49 W. E, 203 . 73,

356, 359, 485

GreviUeu. Tylee (1851), 7Moo. P. C. 320 .... 272,273,277

Griffin, Re, 1899, 1 Ch. 408 ; 68 L. J. Ch. 220 ; 79 L. T. 442 . . . 424

Griffith, Ex p. (188%), 23 C. D. 69 ; 52 L. J. Ch. 717 ; 48 L. T. 450 ; 31

W. E. 878 218, 221, 222

V. Blake (1884), 27 C. D. 474 ; 53 L. J. Ch. 965 ; 51 L. T. 274 ;

32 W. E. 833 496

Griffith-Bosoawen v. Scott (1884), 26 C. D. 358 ; 53 L. J. Ch. 571 ; SOL. T.

386 ; 32 W. E. 580 493

Griffiths V. Jones, 1873, 15 Eq. 279 ; 42 L. J. Ch. 468 ; 21 W. E. 470 444, 446

V. Eobins (1818), 3 Madd. 191 172, 173

Grosvenor v. Green (1859), 28 L. J. Ch. 173 ; 7 W. E. 140 . . 238

V. Sherratt (1860), 28 Beav. 659 . ... 173, 310, 321

Grosvenor Hotel v. Hamilton, 1894, 2 Q. B. 83 6

Grover v. HugeU, 1827, 3 Euss. 428 ; 27 E. E. 103 . . . 139, 147

Groves v. Groves (1829), 3 Y. & J. 163 ; 32 E. E. 782 . . . . 404

GryUs, £a!^. (1832), 2Dea. &Ch. 290. . 140

Guardhouse v. Blackburn (1866), 1 P. & D. 109 ; 35 L. J. P. 116 . . 273

Gubbins v. Creed, 1804, 2 Soh. & Lef. 214 ; 9 E. E. 71 . . . . 174

Guest V Smythe, 1870, 5 Ch. 551 ; 39 L. J. Ch. 536 ; 25 W. E. 68 ; 35 L. T.

590 .... 148

Gumey v. Womersley, 1854, 4 E. & B. 138 ; 24 L. J. Q. B. 46 . . . 97

Guyu. Pearkes(1811),18 Ves. 196; IIE.E. 186 189

36

203

Habdickb and Lipski. 1901, 2 Ch. 666 . . . . . 238, 386

HalbotD. Lens, 1901, 1 Ch. 344; 70 L. J. Ch. 125; 83 L. T. 702; 49

W. E. 214

Hale V. AUnutt (1856), 18 0. B. 505

„. Saloon Omnibus Co. (1858), 4 Drew. 492; 28 L. J. Ch, 777; 7

W.E. 316 .... 202,205

HaUfax Banking Co. v. Gledhill, 1891, 1 Oh. 31 ; 60 L. J. Ch. 181
; 63 L. T.

623 ; 39 W. E. 104 15, 183, 190, 337

Union v. Wheelwright, 1875, L. E. 10 Ex. 183 ; 44 L. J. Ex. 121

119

Hall Ex p. (1882), 19 C. D. 580 ; 51 L. J. Ch. 556 ; 46 L. T. 549 . . 221

V Conder (1857), 2 0. B. N. S. 22 ; 26 L. J. C. P. 138 . . . 74

V Ewin, 1888, 37 C. D. 74; 57 L. 3. Ch. 95 ; 57 L. T. 831 ; 36 W. E.

84
231

„. Hall, 1868, 1 P. & D. 482 ; 37 L. J. P. 40 ;. 18 L. T. 152 ;
16

W.E. 544 •
•2'^^



XXX TABLE OF CASES.

PAGE

HaU V. Hall, 1873, 8 Ch. 430 ; 42 L. J. Oh. 444 ; 28 L. T. 383 ; 21 W. R.

373 .. .
179,180

V. Potter, 1690, 3 Lev. 411 267

Hall & Co., Be (1887), 37 C. D. 712 ; 57 L. J. Ch. 288 ; 58 L. T. 156 . . 251

Hall-Dare v. Hall-Dare, 1885, 31 C. D. 251 ; 55 L. J. Ch. 154 ; 54 L. T.

120 ; 34 W. B. 82 *60

Halliday, Exp., 1873, 8 Ch. 283 ; 28 L. T. 324 ; 21 W. B. 348 . . 218

Hallmark's Case, 1878, 9 C. D. 332 ; 47 L. J. Ch. 868 ; 26 W. B. 824; 38

L. T. 660 261

Hallows V. Femie (1868), 3 Ch. 475 ; 36 L. J. Ch. 267 ; 16 W. B. 873 ;
18

L. T. 340 40,50,401

Hamilton v. Ball (1840), 2 Ir. Ecf. 191 . ... .404
V. Kirwan (1845), 2 J. & L. 393 417

V. Boyse (1804), 2 Soh. & Lef. 315 ... . 236

V. Watson, 1845, 12 01. & P. 109 . . . . 93

V. Wright (1842), 9 01, & P. Ill ... 138, 139

Hammersley v. De Biel, 1845, 12 01. & F. 45 53,' 54, 114

Hampden v. Hampden, 1709, 1 Bro. P. 0. 550 291

Hampshire Land Co., 1896, 2 Oh. 743 ; 75 L. T. 181 ; 45 W. B. 136 ; 3

Mans. 269 . . 261

Hanoe v. Harding, 1888, 20 Q. B. D. 732 ; 57 L. J. Q. B. 403 ; 59 L. T.

659 ; 36 W. B. 629 193

Hanley v. Pearson, 1879, 13 0. D. 545 ; 41 L. T. 673 . . 464

Harbidge v. Wogan, 1845, 5 Ha. 258 ; 15 L. J. Ch. 281 . . 469

Harbord v. Monk (1878), 38 L. T. 411 . . . . ... 392

Hardingham v. NiohoUs (1745), 3 Atk. 304 331, 398

Hardman v. Booth, 1863, 1 H. & C. 803 ; 32 L. J. Ex. 105 ; 7 L. T. 638

;

11 W. B. 239 . . . ' 449

Hare & O'More, Be, 1901, 1 Ch. 93 ; 70 L. 3. Oh. 45 ; 83 L. T. 672 ; 49

W. B. 202 . . . 381, 388, 390, 443, 444, 461, 478, 482, 486

Hargreave v. Everard (1856), 6 Ir. Ch. 278 174

Harman v. Bichards (1852), 10 Ha. 81 ; 22 L. J. Ch. 1066 . 190, 193, 200
Harpham v. Shacklock (1881), 19 0. D. 207 ;'30 W. B. 49; 45 L. T, 569

326, 329
Harris, Exp., 1874, 19 Eq. 253 ; 44 L. J. B. 81 ; 23 W. B. 536 . . 212

V. Kemble (1831), 1 Sim. Ill ; 5 Bligh, N. S. 730 ; 35 E. B. 83 . 61,

380, 382
V. PeppereU, 1867, 5 Eq. 1 ; 17 L. T. 191 ; 16 W. B. 68 . 451, 463

1/. Bickett (1859), 4H. &N. 1; 28L. J. Ex. 197 . . . 212
V. Tubb (1889), 42 0. D. 79 ; 58 L. J. Ch. 434 ; 60 L. T. 699 ; 38

W, B. 75 .... . . .... 196
Harrison, Be (1885), 80 0. D. 390; 55 L. J. Ch. 799; 63 L. T. 799; 34

W. B. 420 504
V. Guest (1855), 6 D. M. & G. 424 ; 8 H. L. 0. 481 ; 25 L. J. Ch.

544 ; 27 L. T. 0. S. 208 ; 4 W. B. 585 . . 166, 168, 170, 233, 394
Harrod v. Harrod, 1853, 1 K. & J. 4 ; 2 W. R. 612 131
Harryman v. Collins, 1853, 18 Beav. 11 ; 18 Jur. 501 .. . 244
Harston v. Tenison, 1882, 20 0. D. 117 ; 51 L. J. Oh. 645 ; 45 L. T. 777 ;

30 W. E. 376 320
Hart V. Hart (1881), 18 0. D. 670 ; 50 L. J. Oh. 697 ; 45 L. T. 13; 30

W.B.8 435
V. Swaine (1877), 7 0. D. 42 ; 47 L. J. Oh. 6 ; 37 L. T. 375 ; 26 W. B.
30 99, 101, 359



TABLE OF CASES. XXXl

PAGE
Harter v. Harter, 1873, 3 P. & D. 11 ; 44 L. J. P. 1 ; 27 L. T. 858 ; 21

W. R. 341 499
Harvey v. Cooke, 1827, 4 Russ. 34 ; 6 L. J. Ch. 84 . . . . 95, 438

V. Mount, 1845, 8 Beav. 439 ; 14 L. J. Ch. 233 . . . . 178
V. Shelton, 1844, 7 Beav. 455 ; 13 L. J. Ch. 466 . . 299, 300

Haslock V. Ferguson (1837), 7 A. & E. 86 ; 2 N. & P. 269 ; 6 L. J. Q. B.

'

247 419
Hatch V. Hatch (1804), 9 Ves. 292 ; 7 B. B. 195 161, 316
Hauxwell, Ex p., 1883, 23 C. D. 626 ; 52 L. J. Ch. 737 ; 48 L. T. 742 • 31

W. B. 711 213
Haven Gold Mining Co. (1882), 20 C. D. 151 ; 51 L. 3. Ch. 242 ; 46 L. T.

322; 30W. B. 389 295
Hawker, Exp. (1872), 7 Ch. 214 ; 41 L. J. B. 34 ; 26 L. T. 54 ; 20 W. B.

322 . . 189, 210
Hay's Case, 1875, 10 Ch. 593 ; 44 L. J. Ch. 721 ; 33 L. T. 466 142, 148, 155,

157
Haycraft v. Creasy (1801), 2 East, 92 ; 6 B. R. 380 . . . . 47, 96
Haygarth v. Wearing (1871), 12 Eq. 320; 40 L. J. Ch. 577; 20 W. B. 11 50,

168, 474
Haywood c. Cope (1858), 25 Beav. HO; 27 L. J. Ch. 468; 6 W. B. 304

168, 388
Head v. Godlee, 1858, Johns. 536 ; 29 L. J. Ch. 633 ; 8 W. B. 141 .

'

. 165
V. Tattersall, 1871, L. B. 7 Ex. 7 ; 25 L. T. 631 ; 20 W. R. 115 38

Heane v. Rogers (1829), 9 B. & C. 577 ; 4 Man. & B. 486
; 7 L. J. K. B.

285 65
Heap V. Tonge, 1851, 9 Ha. 90 ; 20 L. J. Ch. 661 192, 204
Heath v. Crealock (1874), 10 Ch. 22 ; 44 L. J. Ch. 157 ; 31 L. T. 650 ; 23

W. B. 95 325, 336
Heatley v. Newton (1881), 19 C. D. 326 ; 51 L. J. Ch. 225 ; 45 L. T. 455

;

30 W. B. 72 270, 411
Heaven v. Pender, 1883, 11 Q. B. D. 503 ; 52 L. J. Q. B. 702 ; 49 L. T.

357 .. . 22

Hefier v. Martyn (1867), 36 L. J. Ch. 372 ; 15 W. B. 390 . . . . 269

Heilbuth v. Hiokson (1872), L. B. 7 C. P. 438 ; 41 L. J. C. P. 228 . . 76

Hemingway v. Hamilton (1838), 4 M. & W. 115 51

Henderson D. Oomptoir d'Escompte (1873), L. B. 5 P. C. 253; 42 L. J.

P. C. 60 284

V. Lacon, 1867, 5 Eq. 249 ; 17 L. T. 527 ; 16 W. B. 328 31, 80, 84

Henley v. Stone, 1840, 3 Beav. 355 . . . . , . . .404
Henry v. Armstrong (1881), 18 C. D. 668 ; 44 L. T. 918 ; 30 W. B. 472 . 179,

181, 422, 471

Henshall v. Fereday (1873), 21 W. B. 570 ; 29 L. T. 46 . . . 180

Henty v. Wrey (1882), 21 C. D. 332 ; 53 L. J. Ch. 674 ; 47 L. T. 231 ; 30

W. E. 850 . . ... 280, 281

Herdman, Be (1893), 31 L. B. Ir. 87 . . . . 493

Hereford Waggon Co., 1876, 2 C. D. 621 ; 45 L. J. Ch. 461 ; 33 L. T. 40

;

24 W. B. 953 .146
Herring v. Bisehoffsheim, 1876, W. N. 77 .... . 392

Hervey v. Hervey (1739), 1 Atk. 561 490

V. Smith, 1866, 1 K. & J. 389 ; 22 Beav. 299 . . . . 241

Hesse v. Briant (1857), 6 D. M. & G. 623 ; 5 W. B. 108 ; 28 L. T. 297 150, 158

V. Stevenson (1803), 3 B. & P. 565 ; 1 B. & P. (N. E.) 133 . . 457

Hewison v. Negus (1853), 16 Beav. 594 ; 22 L. J. Ch. 655 ; 1 W. B. 262 . 194



Xxxii TABLE OF CASES.

PAGE

Hewitt V. Loosemore (1851), 9 Ha. 449 ; 21 L. J. Ch. 69 121, 232, 251, 252, 257

Heywood v. Mallalieu (1883), 25 C. D. 357; 63 L. J. Ch. 492; 49 L. T.

658 ; 32 W. R. 538 • • • *^*

Hichens v. Congreve (1828), 4 Euss. 562 ; 6 L. J. Ch. 167 ; 32 R. B. 173 . 159

Hickes v. Cooke (1816), 4 Dow, 16 ; 16 B. R. 1 313, 316

Hickley v. Hiokley (1876), 2 C. D. 190 ; 45 L. J. Ch. 401 ; 34 L. T. 441

;

24 W. E. 604 . .

1*^

Hickman v. Berens (1895), 2 Ch. 638 ; 64 L. J. Ch. 785 ; 73 L. T. 323 476, 496

Hicks V. Moraht (1831), 2 Dow. & CI. 414 ; 5 Bligh, N. S. 643 . .
320

Hickson v. Lombard (1866), L. R. 1 H. L. 324 . . . • • 394

Higgins and Percival, 1888, 57 L. J. Ch. 807 . .
."

. . 380

V. Hill (1887), 56 L. T. 426 . • • 268

Higginson v. Clowes (1808), 15 Ves. 516 ; 10 B. R. 112 • 478

V. Kelly (1810), 1 Ba. & Be. 255 ; 12 E. B. 28 • 229

Higinbotham v. Hohne, 1811, 19 Ves. 88 ; 12 E. B. 16 . • • 229

HUes V. Moore, 1848, 17 L. J. Ch. 385 15*

HiU, Ex p. (1883), 23 C. D. 695; 52 L. J. Ch. 903 ; 32 W. E. 177 ; 49

L. T. 278 213

r. Buckley (1811), 17 Ves. 394: 11 B.B. 109 45

V. Gray (1816), 1 Stark. 434 ; 18 B. E. 802 . . . . 51, 65, 68

V. Perrott (1810), 3 Taunt. 274. . . .... 359

Hilliard v. EifEe, 1874, L. E. 7 H. L. 39 394, 415

V. Pulford (1876), 4 C. D. 389 ; 46 L. J. Ch. 43 ; 25 W. B. 161

;

35 L. T. 750 . . 436

Hills V. Bowland, 1853, 4 D. M. & G. 430 ; 1 W. B. 422 . . . . 469

Hinohinbrooke v. Seymour (1784), 1 Bro. C. C. 395 . . . . 280

Hine v. Campion (1877), 7 C. D. 345 . . . • • 419

Hiorns v. Holtom, 1852, 16 Beav. 259 325

Hirachfield v. L. B. & S. C. Ely., 1876, 2 Q. B. D. 1 ; 46 L. J. Q. B. 1;

35 L. T. 473 56

Hirst V. West Biding Co., 1901, 2 K. B. 560; 70 L. J. K. B. 828; 85

L. T. 3 ; 49 W. E. 715 85, 372, 374

Hirth, Be, 1899, 1 Q. B. 612 ; 68 L. J. Q. B. 287 ; 80 L. T. 63 ; 47 W. B.

243 145, 187, 209

Hitchcock V. Giddings, 1817, 4 Price, 135 ; 18 E. B. 725 . . 473, 476

Hitchin v. Groom (1848), 5 C. B. 515 ; 17 L. J. C. P. 145 . . . 455

Hobbs V. Norton (1682), 1 Vern. 135 362

Hobday v. Peters, 1860, 28 Beav. 354 ; 29 L. J. Ch. 780 ; 2 L. T. 590 ; 8

W. B. 612 154, 157, 159

Hoblyn v. Hoblyn (1889), 41 C. D. 200 ; 38 W. B. 12 ; 60 L. T. 499 95, 132,

135, 164, 165, 169, 477

Hoch V. Boor (1880), 49 L. J. Q. B. 666 ; 43 L. T. 425 ... 300
Hodgkin, Ex p., 1876, 20 Eq. 746 ; 44 L. J. B. 107 ; 33 L. T. 62 . . 220

Ho2e, Be, 1900, 82 L. T. 556 ; 48 W. E. 507 . . 472

Hogan V. Healey, 1877, Ir. E. 11 C. L. 122 . . . 360, 375
Hoghton V. Hoghton (1852), 15 Beav. 278 ; 21 L. J. Ch. 482 164, 165, 343, 422

Holbird v. Anderson (1793), 5 T. E. 235 . . . 202

Holderness v. Eankin, 1860, 2 D. P. & J. 258 ; 29 L. J. Ch. 763 . . 394

Holgate V. Shutt, 1886, 28 C. D. Ill ; 64 L. J. Ch. 436 ; 51 L. T. 673 . 336
HoUand, Be, 1901, 2 Ch. 145 ; 49 W. E. 476 . . 54, 106, 114, 193, 208

V. EusseU, 1863, 4 B. & S. 4 ; 32 L. J. Q. B. 297 ; 8 L. T. 468

;

11W..B. 757 484

fiollins V. Fowler, 1874, L. E. 7 H. L. 757 ; 44 L. J. Q. B. 169 ; 33 L. T.-73 10



TABLE OF CASES. XXXIU

PAGE
HoUoway v. Millard, 1816, 1 Madd. 414 . . ... 187, 188'

Holman v. Loynes, 1854, 4 D. M. & G. 270 ; 23 L. J. Ch. 529 ; 2 W. R.
205 . . . . 137, 152, 153, 15T

Holmes v. Custanoe, 1806, 12 Yes. 279 . . . . 499, 500, 501
V. Howes (1872), 20 W. R. 310 . . . . . . 172^

V. Penney (1856), 3 K. & J. 90 ; 23 L. J. Ch. 179 ; 5 W. R. 132 . 183,

187, 199, 200, 201, 203'

V. Powell (1856), 8 D. M. & G. 572 ... 239, 240'

Holme's Estate (1861), 3 GifE. 337 : 5 L. T. 378 . . . 153, 421
Houuer «. Morton (1826), 3 Russ. 65 ; 27 R. R. 15 .... 308,309'
Hood V. OglandeV (1865), 34 Beav. 513 ; 34 L. J. Ch. 538 ; 12 L. T. 627 ;

13 W. R. 705 . . .... . . . 444.

Hooper v. Gumm (1867), 2 Ch. 282 ; 36 L. J. Ch. 605 ; 16 L. T. 107 ; 15

W. R. 464 109-

Hope V. Liddell (1855), 21 Beav. l83 ; 25 L. J. Ch. 90 ; 7 D. M. & G. 331

;

4 W. R. 145 . • 237
Hopgood V. Ernest (1865), 3 D. J. & S. 116 ; 13 W. R. 1004 . . 259, 260'

Hopkins v. Hemsworth, 1898, 2 Ch. 347 ; 67 L. J. Ch. 526 ; 78 L. T. 832
;

47 W. R. 26 . . . . .... 335.

V. Tanqueray (1854), 15 C. B. 130 ; 23 L. J. C. P. 162 ; 2 W. R.

475 . . 37, 88
Hore V. Becher (1842), 12 Sim. 465 ; 11 L. J. Ch. 153 440'

Horrocks v. Rigby (1878), 9 C. D. 180 ; 47 L. J. Ch. 800 ; 38 L. T. 782
;

26 W. R. 714 447
HorsfaU v. Thomas (1862), 1 H. & C. 90 ; 31 L. J. Ex. 322 . . 62, 69'

Hosegood V. Bull (1877), 36 L. T. 617 402,

Hotsou V. Browne (I860), 9 C. B. N. S. 442 ; 30 L. J. C. P. 108 ; 9 W. R. 233 424

Houldsworth v. City of Glasgow Bank (1880), 5 App. Ca. 317 ; 42 L. T.

194 ; 28 W. R. 667 . 10, 82, 84, 86, 310, 339, 342, 352, 353, 355, 359, 373
Hovenden v. Annesley, 1805, 2 Soh. & Lef. 607 ; 9 R. R, 119 . . 313, 31»

V. MiUhofE, 1900, 83 L. T. 41 158-

How V. Weldon (1754), 2 Ves. 516 173, 331

Howe V. Hall, 1870, Ir. R. 4 Eq. 242 . . 115

Howell V. George, 1815, 1 Madd. 1 ; 15 R. R. 203 44a
Howkins v. Jackson, 1850, 2 Mac. & G. 872 ; 2 H. & Tw. 301 ; 19 L. 3. Ch.

451 ... . .475.
Howland v. Norris, 1788, 1 Cox, 59 . . 386

Howley v. Cooke, 1873, Ir. R. 8 Eq. 571 178

Huddersfield Banking Co. v. Lister, 1895, 2 Ch. 273 ; 64 L. J. Ch. 523
;

72 L. T. 703 ; 43 W. R. 567 476, 495

Hudson V. Beauphamp, 1745, 3 Bligh, 18, n 173.

Hughes, Exp., 1893, 1 Q. B. 595 ; 62 L. J. Q. B. 358 ; 68 L. T. 629 ; 41

W. R. 466 210

V. Garner, 1836, 2 Y. & C. 328 824, 393.

V. Garth, 1762, Ambl. 421 ; 2 Eden, 168 398

V. Jones, 1861, 3 D. E. & J. 307 ; 31 L. J. Ch. 83 ; 5 L. T. 408

;

10 W. R. 139 385

V. Seanor (1870), 18 W. R, 1122 471

Huguenin v. Baseley (1807), 14 Ves. 273 ; 9 R. R. 276 . . 166, 167, 172;

Huish's Charity, Re (1870), 10 Eq. 5 ; 39 L. J. Ch. 499 ; 22 L. T. 565

;

18 W. R. 817 282

Hulkes, Be (1886), 33 C. D. 552; 55 L. J. Ch. 846; 55 L. T. 209; 35

W. R. 194 311,312,435,441,487

K.F. C



XXXIV TABLE OP CASES.

PAGE

Hume V. Pooock (1866), 1 Ch. 379 ; 35 L. J. Cli. 731 ; 14 L. T. 386; 14

W. B. 681 47

Humphrey v. Olver (1859), 28 L. J. Ch. 406 ; 7 W. R. 334 . . 280, 417, 420

Humphreys v. Green, 1882, 10 Q. B. D. 154 ; 52 L. J. Q. B. 140 ; 48

L. T. 60 .... 114

Humphries r. Home (1843), 3 Ha. 277 464

Hunsden v. Cheyney, 1690, 2 Vem. 150 109

Hunt, Be (1875), 3 P. & D. 250 ; 44 L. J. P. 43 ; 33 L. T. 321 ; 23 W. B.

553 ... . 605

V. Elmes, 1860, 2 D. P. & J. 578 ; 30 L. J. Ch. 255 ; 9 W. E. 362 121,

251, 252

V. Hunt (1884), 54 L. J. Ch. 289 496

V. Luck, 1901, 1 Oh. 45 ; 70 L. J. Ch. 30 ; 83 L. T. 479 ; 49 W. B.

155 232, 241, 242

Hunter v. Atkins, 1832, 3 M. & K. 113 159

V. Walters, 1871, 7 Ch. 75; 41 L. J. Ch. 175; 20 W. E. 218; 25

W. B. 765 12, 116, 127, 233, 245, 326

Hutchinson v. Morley, 1839, 7 Scott, 341 ; 2 Am. 2 .... 49

Hutton V. CruttweU, 1852, 1 E. & B. 15 ; 22 L. J. Q. B. 78 . . 212, 213

V. Bossiter, 1854, 7 D. M. & G. 9 ; 24 L. J. Ch. 106 ; 8 W. E. 97 31

Hyde v. Bulmer, 1868, 18 L. T. 293 377, 395

V. Warden (1877), 3 Ex. D. 72; 47 L. J. Ex. 121; 37 L. T. 567;

26 W. E. 201 238
Hylton V. Hylton, 1754, 2 Ves. 548 161, 162

iMPEBiAi, Loan Co. v. Stone, 1892, 1 Q. B. 599 ; 61 L. J. Q. B. 449 ; 66

L. T. 556 130

Imperial Mercantile Credit Ass. v. Coleman, 1873, L. E.' 6 H. L. 189

;

40 L. J. Ch. 262 ; 24 L. T. 290 142, 413
Imray v. Oakshette, 1897, 2 Q. B. 218 ; 66 L. J. Q. B. 544 ; 76 L. T. 632

;

45 W. B. 681 . . 237, 243
Ind's Case, 1872, 7 Ch. 485 ; 41 L. J. Ch. 564 ; 26 L. T. 487 ; 20 W. E.

430 466
Ingham, Be, 1893, 1 Ch. 352 ; 62 L. J. Ch. 100 ; 68 L. T. 152 ; 41 W. R.

235 ... 121, 336
Ingram v. Thorp, 1847, 7 Ha. 67 47, 48, 343, 362
Inman v. Inman, 1873, 15 Eq. 260 ; 21 W. E. 433 . . . . 132
Innes v. Sayer (1848), 7 Ha. 377 ; 3 Mao. & G. 606 ; 21 L. J. Ch. 190 . 490
lonides v. Pacific Ins. Co., 1871, L. E. 6 Q. B. 674 ; 7 ib. 517 ; 41 L. J.

Q. B. 190 ; 26 L. T. 738 ; 21 W. B. 22 . . . 39, 89, 479
Ireland, Bank of v. Evans, 1855, 5 H. L. C. 389 125, 127
Imham v. Child, 1781, 1 Bro. C. C. 92

'

470
Irvine v. Kirkpatrick, 1850, 7 Bell, Sc. Ap. 186 .... 43, 62, 63'

Irving V. Motley, 1831, 7 Bing. 543 ; 5 M. & P. 380 373
Isherwood, Exp. (1883), 22 C. D. 354; 52 L. 3. Ch. 370; 31 W. E. 442;

48 L. T. 398
! 228

Ives V. Dodgson, 1870, 9 Eq. 401 ; 39 L. J. Ch. 693 ; 23 L. T. 215 . . 501
Izard, Ex p., 1873, 9 Ch. 271 ; 43 L. J. B. 31 ; 22 W. E. 342 ; 30 L. T. 7 . 212

Jackman v. Mitchell, 1807, 13 Ves. 581 ; 9 B. B. 229 . . . . 242
Jackson, Exp., 1880, 14 C. D. 725 ; 43 L. T. 272 ; 29 W. E. 253

'

. . 228
' V. Innes, 1819, 1 BUgh, 104 ; 20 B. E. 45 469

V. Jackson, 1840, 7 01. & Fin. 977 ; West, 755 .... 230



TABLE OP CASES. XXXV

PAGE
Jackson v. Bowe (1826), 2 S. & S. 472 ; 4 L. J. Ch. 119 ; 25 B. B. 250 . 234,

247, 253, 330, 398

V. Turquand, 1869, L. E. 4 H. L. 305 ; 39 L. J. Ch. 11 . . . 47

Jackson and Woodburn, Be (1887), 37 C. D. 44 ; 57 L. J. Ch. 243 ; 57

L. T. 753 ; 36 W. B. 896 380

Jacobs V. EeveU, 1900, 2 Ch. 858 ; 69 L. J. Ch. 879 ; 83 L. T. 629 ; 49

W. E. 109 40, 104

V. Eichards (1855), 18 Beav. 300; 23 L. J. Ch. 557; 2 W. B.

174 130

Jamaica v. LasceUes, 1894, A. C. 135 ; 63 L. J. P. C. 70 ; 70 L. T. 179
;

42 W. E. 416 214 ,

James, Exp. (1803), 8 Ves. 337 ; 7 B. E. 56 . . . . 187—140, 147

11. Oouchman (1885), 29 C. D. 212 ; 54 L. J. Ch. 838 ; 38 W. E. 452

;

52 L. T. 344 179, 181

V. Kerr (1889), 40 C. D. 449 ; 58 L. J. Ch. 355; 60 L. T. 212 ; 37

W. E. 279* 170, 177

V. Litchfield (1869), 9 Eq. 51 ; 21 L. T. 521 ; 18 W. B. 158 . . 242

V. Smith, 1891, 1 Ch. 384 ; 63 L. T. 524 ; 37 W. B. 396. . 156, 399

Janes v. Whitbread (1851), 11 C. B. 406 ; 20 L. J. C. P. 217 . . . 225

Jarratt v. Aldam (1870), 9 Eq. 463 ; 39 L. J. Ch. 349 ; 22 L. T. 192 ; 18

W. B. 511 '

. . .306
Jay, Exp. (1880), 14 C. D. 19; 28 W. E. 449 ; 42 L. T. 600 . . . 229

JefEerys v. Piirs (1876), 4 C. D. 448; 46 L. J. Ch. 113 ; 36 L. T. 10; 25

W. E. 227 446

V. Jefierys (1841), Cr. & Ph. 138 193

Jegon V. Vivian (1871), 6 Ch. 742 ; 40 L. J. Ch^ 389 ; 19 W. E. 365 . 377, 489

Jenkins v. Jones (I860), 2 Gifi. 99 ; 29 L. J. Ch. 493 ; 8 W. R. 270 . . 330

V. Morris (1880), 14 C. D. 674 ; 42 L. T. 817 . . . . 131

Jenkyn v. Vaughan (1856), 3 Drew. 419 ; 25 L. J. Ch. 338 ; 26 L. T. 268

;

4 W. B. 214 . . . 187-189

Jenner v. Jenner, 1860, 2 D. P. & J. 359; 30 L. J. Ch. 201 ; 9 W. E. 109 163,

164, 165

Jennings v. Broughton (1853), 5 D. M. & G. 126 ; 23 L. J. Ch. 999 . 16, 39,

40, 44, 46, 47, 310

Johns V. James (1878), 8 C. D. 744 ; 47 L. J. Ch. 853; 26 W. B. 821 . 227

Johnson v. Barnes, 1883, W. N. 32 '392

V. Bragge, 1901, 1 Ch. 28 ; 70 L. J. Ch. 41 ; 83 L. T. 621 ; 49

W. B. 198 463, 464, 489, 490

V. Fesemayer (1858), 3 D. & J. 13 152, 219

V. Legard (1818), T. & B. 281 ; 18 B. B. 301 . . . . 192

V. Eaylton (1881), 7 Q. B. D. 438 ; 50 L. J. Q. B. 753 ; 45 L. T.

374 ; 30 W. E. 350 447

—;- V. Smart (1860), 2 Giff. 151 ; 2 L. T. 307 382

Johnston D. Johnston (1885), 52 L. T. 76; 33 W. B. 239 . . . . 292

V. Benton (1870), 9 Eq. 181 ; 39 L, J. Ch. 390 ; 22 L. T. 90; 18

W.E.284 125,328

Jones u. Bennett (1718), IBro. P. C. 528 300

V. Bright (1829), 5 Bing, 533 ; 30 E. E. 728 75

V. Bygott (1874), 44 L. J. Ch. 487 ; 23 W. B. 944 . . 198, 259

V. Clifford (1876), 3 C. D. 779 ; 45 L. J. Ch. 809 ; 32 L. T. 93 433, 473

V. Godrich (1844), 5 Moo. P. C. 16 273, 277, 278

V. Gordon (1877), 2 A. C. 616; 47 L. J. B. 1 ; 26 W. B. 172 ; 37

L. T. 477 227, 282

c2



XXXvi TABLE OF CASES.

PAGE

Jones V. Harber (1870), L. E. 6 Q. B. 77 ; 40 L. J. Q. B. 59 ; 23 L. T. 606

;

19 W. R. 248 -21^
V. Just, 1868, L. R. 3 Q. B. 197 ; 37 L. J. Q. B. 89 ; 18 L. T. 208 74, 75

V. Kearney (1841), 1 Dr. & War, 134 ISZ'

V. Martin (1798), 5 Ves. 266, •«. ; 3 Anstr. 882 ; 8 Br. P. C. 242
;
5

R R. 32 . . • • • * • • • • ' ^^^

V. MerionethsMre Bldg. Soo. 1892, 1 Oh. 173 ; 61 L. J. Ch. 138

;

40 W. R. 273 . . . .
168-

V. Padgett (1890), 24 Q. B. D. 650 ; 59 L. J. Q. B. 261 ; 62 L. T.

934 ; 38 W. R. 782 75

V. Powles (1834), 3 M. & K. 581 ; 3 L. J. Ch. 210 . . 13, 327, 330

V. Price (1852), 20 L. T. 0. S. 49 ... . 149, 150^

V. Provincial Ins. Co. (1857), 3 0. B. N. S. 65 ; 26 L. J. C. P. 272 ;

5 W. R. 885 90, 91, 92

V. Rimmer (1880), 14 C. T>. 588 ; 49 L. J. Ch. 775 ; 43 L. T. Ill

:

29 W. R. 165 ... 44, 57, 101, 234, 237, 250, 545

V. Roberts (1848), 9 Beav. 419 151

V. Smith (1841), 1 Ha. 55 ; 1 Ph. 244 ; 12 L. J. Ch. 381 232, 233, 236,

247, 248, 251

V. Stanley, 1732, Eq. Ca. Ab. 685 . 331

V. Thomas (1838), 3 Y. & C. 227 151

V. Williams (1857), 24 Beav. 47 233, 237, 251.

Jorden v. Money, 1854, 5 H. L. C. 185 ; 23 L. J. Ch. 865 . . . . 51

Joyce V. Hutton (1861), 12 Ir. Ch. 77 . 196-

Joynes v. Statham, 1746, 3 Atk. 388 445, 459"

Judd V. Green (1875), 45 L. J. Ch. 108 ; 33 L. T. 597 .. . 178, 198-

Kain v. Old, 1824, 2 B. & C. 627 ; 4 Dowl. & R. 52 ; 26 R. R. 497 . . 36

Karberg's Case, 1892, 3 Ch. 1; 61 L.. J. Ch. 741 ; 66 L. T. 700 79, 80, 318,

350, 360, 361, 371, 377

Keat V. Allen, 1707, 2 Vern. 588 268-

Keate v. Phillips (1881), 18 C. D. 560; 50 L. J. Ch. 664; 29 W. R. 716;

44 L. T. 731 335
Keatesi;. Cadcgan, 1851, IOC. B. 591; 20L. J. C. P. 76 . . . 68,73
Keech v. Sandford, 1726, Sel. Ca. Ch. 61 138
Kelly, Ex p. (1879), 11 C. D. 306 ; 48 L. J. B. 65 ; 40 L. T. 404 . . 223

. V. Solari, 1341, 9 M. & W. 54 ; 11 L. J. Ex. 10 ; 6 Jur. 107 . 440, 483,

484
Kelsall V. Bennett (1737), 1 Atk. 522 39g
Kelson v. Kelson (1853), 10 Ha. 385 ; 22 L. J. Ch. 745 ; 1 W. R. 143 . 197
Kemp V. Rose (1858), 1 Giff. 258 . . 299
Kempson v. Ashbee, 1874, 10 Ch. 15 ; 44 L. J. Ch. 195 ; 31 L. T. 525

;

23 W. R. 38 . . 162, 205, 306, 316, 321
Kendal v. Wood, 1871, L. R. 4 Ex. 243 ; 39 L. J. Ex. 167 ; 23 L. T. 309 483
Kendall, .Exp., 1811, 17Ves. 514; 11 R.R. 122 467
Kennard v. Kennard (1872), 8 Ch. 227 ; 42 L. J. Ch. 280 ; 28 L. T. 83

;

21 W. E. 206 . . . .... . 492, 493
Kennedy v. Daly (1804—1806), 1 Sch. & Lef. 355 ; 2 Sch. & Lef. 740 . 329

V. Green, 1834, 3 M. & K. 699 . . . . 233, 243, 257, 260
V. Panama Co., 1867, L. R. 2 Q. B. 580 ; 36 L. J. Q. B. 260;

17 L. T. 62 97^ 98_ ioq, 441, 453
Kennell v. Abbott (1797), 4 Ves. 802 ; 4 R. E. 351 502
Kenney v. Browne (1746), 3 Ridg. 518 Ill 24S



TABLE OF CASES. XXXVll

PAGE
Kensington v. Bouverie (1855), 7 D. M. & G. 134 ; 7 H. L. C. 559 ; 29

L. J. Oil. 537 I . . . 345

Kent V. Freehold Land Co. (1868), 3 Ch. 493 ; 37 L. J. Ch. 653 ; 16 W. E.

990 51, 80, 317, 340, 350, 354

V. EUey (1872), 14 Eq. 190; 41 L. J. Ch. 569; 27 L. T. 263; 20

W. E. 852 . . . 186

Ker V. Dungannon, 1841, 1 Dr. & War. 509 ; 4 Ir. Eq. E. 343 . . . 244

KettleweU v. Watson (1884), 26 C. D. 501 ; 53 L. J. Ch. 717 ; 32 W. E.

865 232, 254, 256, 257, 259, 260, 262, 263, 329

Kevan, Bap. 1874, 9Ch. 752 218,220,222

V. Crawford (1877), 6 G. D. 29 ; 45 L. 3. Ch. 658"; 37 L. T. 322

;

26 W. E. 49 . . . .202
Kidney v. Coussmaker (1806), 12 Ves. 136 . . . 505

KiUiok V. Gray, 1882, 46 L. T. 583 463, 491

KUner, Ex p., 1879,i3 C. D. 245 ; 28 W. E. 269 ; 41 L. T. 520 . . 213

Kimber v. Barber, 1872, 8 Ch. 56 ; 27 L. T. 526 ; 21 W. E. 65 . 88, 156, 346

King, Ex p., 1875, 2 C. D.i256 ; 45 L. J. B. 109 ; 24 W. E. 559 209, 210, 213,

215

V. Anderson, 1874, Ir. E. 8 Eq. 625 421

V. King-Harman (1873), Ir. E. 7 Eq. 447 . . . 465

V. Stewart (1892), 66 L. T. 339 . . 484

0. WUson, 1842, 6 Beav. 124 45, 385

King's Case, 1871, 6 Ch. 196 ; 40 L. J. Ch. 361 ; 24 L. T. 599 ; 19 W. E.

549 ... 350

Kintrea, Ex p., 1869, 5 Ch. 95; 39 L. J. Oh. 193; 21 L. T. 688; 18

W. E. 197 294, 350, 404

Kirk V. Unwin, 1851, 20 L. J. Ex. 345 ; 2 L. M. & P. 519 ; 6 Ex. 908 . 456

Kirkwood v. Thompson, 1865, 2 D. J. & S. 613 ; 12 L. T. Ill ; 13 W. E.

1052 ,. . 147

Kirwan, Ee (1884), 25 0. D. 373 ; 52 L. J. Ch. 952 ; 49 L. T. 292 ; 32

W. E. 581 280, 493

V. CuUen (1854), 4 Ir. Ch. 322 172

Kisoh V. Central Venezuela Co., 1865, 3 D. J. & S. 135 ; L. E. 2 H. L.

99 ; 36 L. J. Ch. 849 ; 16 L. T. 400 ; 15 W. E. 821 . 41, 46, 47, 49, 62

Kitohin v. Hawkins, 1866, L. E. 2 C. P. 22 ; 15 L. T. 185 ; 15 W. E. 72 437

Knight V. Bowyer (1858), 2 D. & J. 421; 27 L. J. Ch. 521 ; 6 W. E. 565 233,

241, 242, 313, 320

V. Marjoribanks, 1849, 2 Mao. & G. 10 ; 2 H. & T. 308 . 63, 138, 139,

140, 147

V. Simmonds, 1896, 2 Ch. 294 ; 65 L. J. Ch. 583 ; 74 L. T. 563

;

44 W. E. 580 • -231
Knights V. Whifien (1870), L. E. 5 Q. B. 660 ; 40 L. J. Q. B. 51 ; 23 L. T.

610 ; 19 W. E. 244 . .
105

Knox V. Gye (1871), L. E. 5 H. L. 656 ; 42 L. J. Ch. 234 . . 161, 313

-1— D. Hayman(1892),67L. T. 137 80

Lady Forest Gold Mine, 1901, 1 Oh. 582 ; 70 L. J. Ch. 275 ; 84 L. T. 559 144,

346

Ladywell Co. v. Brookes, 1886, 35 C. D. 400 ; 56 L. J. Oh. 684 ; 56 L. T.

677 ; 35 W. E. 785 144, 346

Lacey, Ba!^., 1802, 6Ves. 625; 6E. E. 91 .... 137—140,348

Laohlan «. Eeynolds (1853), Kay, 52 359,387

Lagunas Nitrate Co. v. Lagunas Syn. 1899, 2 Ch. 392 ; 68 L. J. Ch. 699 ;

81 L. T. 334 ; 48 W. E. 74 . 81, 62, 100, 145, 146, 338, 339, 341, 346, 413



XXXviii TABLE OF CASES.

PAGE

Laing v. Pidgeon (1815), 6 Taunt. 108 ; 4 Camp. 169 ; 16 B. E. 589 . . 75

Laird v. Birkenhead Ely. (1859), Johns. 500 ; 29 L. J. Ch. 218 ; 8 W. B. 58 108,

112, 113

Lake, Be, 1901, 1 Q. B. 710 ; 70 L. J. K. B. 390 ; 84 L. T? 480 ; 49 W. B.

291 .
219, 223

Lamare v. Dixon, 1873, L. B. 6 H: L. 414 ; 43 L. J. Ch. 203 ; 22 W. E.

49 ... .
.....•••• 383

Lamb •u.Bruce, 1876, 45 L. J. Q. B. 538 ; 35 L. T. 425 ; 24 W. E. 645 . 456

V. Evans, 1893, 1 Ch. 218 ; 62 L. J, Ch. 404 ; 68 L. T. 131 ; 41

W. E. 405 160

Lambert v. Lambert, 1767, 2 Bro. P. C. 18 . . . . . . 172

V. Still, 1894, 1 Ch. 73 ; 63 L. J. Ch. 145 ; 70 L. T. 318 . 154

Lamlee v. Hanman, 1704, 2 Vern. 466 . . 265

Lane v. Page, 1754, Ambl. 283 280, 288

Lane-Pox, Be, 1900, 2 Q. B. 508 ; 69 L. J. Q. B. 722 ; 83 L. T. 176 ;
48

W. B. 650 l&G. 188

Langridgeti. Levy, 1838, 4M. & W. 887; 7D.,P. C. 27 . . . .402
Lansdowne v. Lansdowne, 1730, Mose. 864 ; 2 Jao. & W. 205, n . . . 434

Larking, Ex p., 1876, 4 C. D. 566 ; 46 L. J. Ch. 235 . 138, 138, 140, 141, 143

Law V. Law (1785), Ca. t. Talb. 140 ; 3 P. Wms. 391 . . 267, 268, 406

Lawless v. Mansfield (1841), 1 Dr. & War. 557 ... . 149, 151

Lawrence v. Norreys, 1890, 15 A. C. 210; 59 L. J. Ch. 681; 62 L. T.

706; 38 W. E. 753 322, 391, 397

Lawrence's Case, 1867, 2 Ch. 412 ; 36 L. J. Ch. 490 ; 16 L. T. 222 . . 317

Lawrensoni). Butler, 1802, 1 Sch. &Lef. 13 490

Lawton v. Campion, 1854, 18 Beav. 87 ; 23 L. J. Ch. 505 ; 2 W. E. 209 438,

476

Leach v. MuUett, 1827, 8 C. & P. 115 ; 88 E. E. 657 .... 102

Lee V. Angas, 1866, 18 W. E. 119 12

V. Clutton (1876), 46 L. J. Ch. 48 ; 35 L. T. 84 ; 24 W. E. 942 262, 263

D. Pernie (1839), 1 Beav. 483 ... .... 285

V. Jones (1863), 17 C. B. N. S. 482 ; 34 L. J. C. P. 131 ; 18 W. E. 818 56,

93,94

V. Matthews (1880), 6 L. B. Ir. 530 ... . . . 196

Leeds v. Amherst, 1846, 2 Ph. 117 ... 108, 307, 309, 310, 321

Leeds Estate Co. v. Shepherd, 1887, 36 C. D. 798 ; 57 L. J. Ch. 46 ; 57

L. T. 684 ; 86 W. B. 322 147

Lees V. NuttaU (1834), 2 M. & K. 819 ; 81 E. E. 99 . . . . 156

Legge V. Croker, 1811, 1 B. & B. 506 ; 12 E. E. 49 . . . . 486

Leifohild's Case, 1865, 1 Bq. 231 ; 13 L. T. 267 ; 14 W. B. 22 . . . 395

Leigh V. Brooks (1877), 5 C. D. 592 ; 46 L. J. Ch. 844 ; 25 W. E. 401 . . 300

V. Lloyd (1865), 2 D. J. & S. 830 ; 34 L. J. Ch. 646 ; 18 W. E. 1054 280

Leitch V. Abbott (1886), 31 C. D. 374 ; 55 L. J. Ch. 460 ; 54 L. T. 258 ;

34 W. B. 506 392

Le Lievre v. Gould, 1898, 1 Q. B. 491 ; 62 L. J. Q. B. 353 ; 68 L. T. 626
;

41 W. E. 468 . 6, 22. 24
Lempriere v. Lange, 1879, 12 C. D. 675 ; 41 L. T. 878 ; 27 W. E. 879 . 131,

413
Le Neve v. Le Neve, 1748, 3 Atk. 654 ; 1 Ves. 68 ; Amb. 436 . . 255, 262
Lenzberg's Policy (1878), 7 C. D. 650 ; 47 L. J. Ch. 178; 26 W. B. 258;

38 L. T. 547 227
Leslie v. BaiUie (1843), 2 Y. & C. C. C. 91 ; 12 L. J. Ch. 153 . . . 430

V. Tompson, 1851, 9 Ha. 268 ; 20 L. J. Ch. 561 . . . 389, 445



TABLE OF CASES. XXXIX

PAGE
Lester v. Garland, 1832, 5 Sim. 205 ; 1 L. J. Ch. 185 ; 35 B. R. 146 . . 229

Leuty V. HiUas (1858); 2 D. & J. 110; 27 L. J. Oh. 584; 6 W. E. 217 440, 460

Levy V. Creighton, 1875, ^2 W. B. 605 ; 31 L. T. 1 197

V. Stogden, 1899, 1 Gh. 5 ; 68 L. J. Ch. 19 ; 79 L. T. 364 . 316, 317

Lewis V. Clay, 1898, 67 L. J. Q. B. 224 ; 77 L. T. 653 ; 46 W. R. 319 . 12,

13, 119

V. Hillman (1852), 3 H. L. C. 607 139, 150, 156

V. Jones (1825), 4 B. & C. 506 ; 6 D. & B. 567; 28 B. B. 360 . . 55

Leyland and Taylor, 1900, 2 Ch. 625 ; 69 L. J. Ch. 764 ; 8 L. T. 380 ; 49

W. B. 17 72

V. Illingwprth, 1860, 2 D. P. & J. 248 ; 2 L. T. 587 ; 8 W. B. 695 46,

49, 383

Liebman v. Harcourt, 1817, 2 Mer. 513 312

life Ass. of Scotland v. Siddal, 1861, 3 D. F. & J. 58 ; 4 L. T. 311 ; 9

W. B. 541 . . . . . . . _ . .307,308,312

Liggins V. Inge, 1831,' 5 M. & P. 712 ; 7 Bing. 682 ; 33 B. B. 615 . .112
LUes V. Terry, 1895, 2 Q. B. 679 ; 65 L. J. Q. B. 34 ; 73 L. T. 428 ; 44

W. B. 116 • 135, 153

Lincoln v. Wright (1859), 4 D. & J. 16 ; 7 W. B. 360 ; 33 L. T. 35 . . 114

Lindenau v. Desborough (1828), 8 B. & C. 586; 3 Man. & B. 45 ; 7 L. J.

K. B. 42 88, 91, 92

Lindsay v. Gibbs, 1859, 3 D. & J. 690 ; 28 L. J. Ch. 692 ; 7 W. B. 320 . 108

Lindsey Petroleum Co. v. Hurd, 1874, L. B. 5 P. 0. 221 ; 22 W. B. 492 . 51,

87, 314, 342, 343, 397

Lishman v. Northern Maritime Ass. Co., 1875, L. B. 10 C. P. 179 ; 44

L. J. C. P. 185 90

Lister v. Hodgson, 1867, 4 Ect- 30 ; 15 W. B. 547 .... 179, 471

Lister & Co. v. Stubbs (1890), 45 0. D. 1 ; 59 L. J. Ch. 570; 63 L. T. 75 ;

38 W. B. 548 349

Livesey v. Livesey (1830), 3 Buss. 287, 542 ; 6 L. J. Ch. 13 . . . . 437

Lloyd V. Attwood, 1859, 3 D. & J. 614 ; 29 L. J. Ch. 97 . . 190, 256, 308—^ V. Clark, 1843, 6 Beav. 309 . . 172

Lloyd's Bank v. Bullock (1896), 2 Ch. 192 ; 65 L. J. Ch. 680 ; 74 L. T.

687 ; 44 W. B. 633 . . . 116, 124, 151, 333

V. Jones, 1885, 29 0. D. 221 ; 54 L. J. Ch. 931 ; 52 L. T.

469 ; 33 W. E. 781 . . .. . . 121, 243, 253

V. Pearson, 1901, 1 Ch. 865 ; 70 L. J. Ch. 422 ; 84 L. T.

SU 127, 262

Load V. Green, 1846, 15 M. & W. 2i6 ; 15 L. J. Ex. 113 ; 10 Jur. 163 53, 77,

338, 357

Lomax v. Buxton (1871), L. B. 6 C. P. 107 ; 40 L. J. C. P. 150 ; 24 L. T.

137; 19W. B. 441 210,212,213,216

London Ass. v. Mansel (1879), 11 C. D. 363 ; 48 L. J. Ch. 331 ; 27 W. E.

444 39, 62, 91

Bank of v. TyrreU, 1862, 10 H. L. C. 26 346

Bombay Bank, Be (1881), 18 C. D. 584; 50 L. J. Ch. 557; 45

L. T. 166 ; 30 W. B. 118 294

General Omnibus Co. v. Lavell, 1901, 1 Oh. 135 ; 70 L. J. Ch.

17; 83L. T. 453 417

and County Bank v. BatcUflEe (1881), 6 App. Oa. 722 ; 51 L. J. Oh.

28 ; 30 W. B. 109 248

and Provincial Ins. v. Seymour (1873), 17 Eq. 85 ; 43 L. J. Ch.

120 ; 29 L. T. 641 ; 22 W. B. 201 343



Xl TABLE OF CASES.

PAGE

London and Biver Plate Bank v. Bank of Liverpool, 18£6, 1 Q. B. 7

;

65L. J. Q. B. 80; 73L. T. 473 484

and South W. Bank v. Wentworth, 1880, 5 Ex. D. 96; 49

L. J. Ex. 657 ; 28 W. E. 516 116, 118

and S. W. Bly. v. Blackmore, 1870, L. E. 4 H. L. 610 . . 306

Long V. Donegan, 1873, 21 W. R. 880 . .
180

Longford v. Purdon, 1877, 1 L. E. Ir. 75 279

Longmate v. Ledger, 1860, 2 Gifi. 157 ; 4 D. P. & J. 402; 8 W. E. 386 . 131,

173, 343, 400

Loughnan v. Barry, 1872, Ir. E. 6 C- L. 457 43

Lovell V. Hicks (1837), 2 Y. & C. 472 ; 6 L. J. Ex. Eq. 85 . . 310, 343

Lovett V. Lovett, 1898, 1 Ch. 82 ; 67 L. J. Ch. 20 ; 77 L. T. 650 ; 46 W. E.

105 106

Lovesy v. Smith (1880), 15 0. D. 655 ; 49 L. J. Ch. 809 ; 43 L. T. 240
;

28 W. E. 979 363

Low V. Bouverie, 1891, 3 Ch. 113 ; 60 L. J. Ch. 594 ; 65 L. T. 533 ; 40

W. E. 50 6, 7, 32, 106, 262

Lowndes v. Lane (1789), 2 Cox, 363 ... . ... 57

Lucas V. Worswick, 1833, 1 Moo. & E. 293 . . . . 440

Lucy, Ex p., 1853, 4 D. M. & G. 856 ; 22 L. J. Ch. 732 ; 17 Jur. 1143 . 438

Luddy's Trustees. Peard, 1886, 38 C. D, 500 ; 55 L. J. Ch. 884 ; 55 L. T.

137 ; 35 W. R. 44 140, 149, 152

Lund's Case, 1859, 27 Beav. 465 ; 28 L. J. Ch. 628 ; 7 W. E. 333 . . 293

Luttrell V. Olmius, cited 11 Ves. 638 ; 1 J. & W. 96 289

Lyddon v. Moss, 1859, 4 D. & J. 104 ; 7 W. E. 433 ; 33 L. T. 170 . 309, 314

Lydney Co. v. Bird, 1886, 83 0. D. 85 ; 34 W. E. 749 . . . . 847

Lynde v. Anglo-Italian Co., 1896, 1 Ch. 178; 65 L. J, Ch. 96; 73 L. T.

502 79

Lyon V. Home, 1868, 6 Eq. 655 ; 37 L. J. Ch. 674 ; 18 L. T. 451 ; 16 W. E.

824 . 166, 172, 305

Lysney v. Selby, 1704, 2 Eaym. (Ld.) 1118 .... 43, 45, 49, 69

Macbbide v. Lindsay, 1852, 9 Ha. 574 ; 16 Jur. 535 366
McCaUum, Be, 1901, 1 Ch. 148 ; 70 L. J. Ch. 206 ; 83 L. T. 717 ; 49 W. E.

129 . . 14, 321, 322, 337, 398
McClatchie v. Haslam, 1892, 65 L. T. 691 ; 17 Cox, C. C. 402 . . . 168
M'Cormaok v. M'Cormaok (1877), 1 L. E. Ir. 124 472
M'Cormick v. Grogan, 1869, L. E. 4 H. L. 82 ; 17 W. E. 961 . . 278, 290,

291, 365
M'Oulloch V. Gregory, 1855, 1 K. & J. 286 ; 24 L. J. Ch. 246 . 58, 250, 348,

359, 416
M'Dermott v. Boyd, 1894, 3 Ch. 365 ; 64 L. J. Ch. 13 ; 71 L. T. 502 . 227
M'Diarmid v. M'Diarmid, 1828, 3 Bligh, N. S. 874 . . . . 178
Macdonald v. Law Union Ins. Co., 1874, L. E. 9 Q. B. 328 ; 43 L. J. Q. B.

131 ; 22 W. E. 530 39^ 9I
MaoDougall d. Gardiner, 1875, 10 Ch. 606 ; 1 C. D. 13 ; 45 L. J. Oh. 27 . 401
Macgowan v. Dyer (1873), L. E. 8 Q. B. 141 ; 21 W. E. 560 . . . 372
Maokay v. Commercial Bank, etc., 1874, L. E. 5 P. C. 394 ; 43 L. J. P C

81 ; 30 L, T. 180 ; 22 W. E. 473 .. . 82, 373, 374, 395
V. Douglas (1872), 14 Eq. 106 ; 41 L. J. Ch. 539 ; 26 L. T. 721

;

20 W. E. 652 189^ 42o
McKay's Case, 1875, 2 C. D. 1 ; 45 L. J. Ch. 148 ; 33 L. T. 517 ; 24 W. E.

'

i9 . . . . 143^ 155



TABLE OF CASES. xK

PAGE
M'Kensie v. The British Linen Co., 1881, 6 App. Oa. 82 ; 44 L. T. 481

;

29 W. R. 477 108
V. Ohilders, 1890, 43 C. D. 265 ; 59 L. J. Ch. 188 ; 69 L. T. 98 231
V. Coulson, 1869, 8 Bq. 368 455, 461, 462
V. Hesketh, 1877, 7 0. D. 675 ; 47 L. J. Oh. 231 . . . 482

M'Keogh V. M'Keogh (1870), Ir. R. 4 Eq. 338 266, 267
Mackie v. Herberton, 1884, 9 App. Ca. 303 192
Mackintosh v. Pogose, 1895, 1 Ch. 505 ; 64 L. J. Oh. 274 ; 72 L. T. 251

;

43 W. R. 247 207, 229
Maomahouu. M'Blroy (1870), Ir. R. 5Eq. 1 393
McManus v. Cooke, 1887, 35 C. D. 681 ; 56 L. J. Oh. 662 ; 56 L. T. 900

;

35 W. R. 754 113
M'NeiU V. OahiU (1820—1828), 2 BUgh, 228 ; 2 Bligh, N. S. 316 . 170, 265
MoNeiU's Case, 1870, 10 Eq. 503 ; 39 L. J. Ch. 822 ; 23 L. T. 297 ; 18

W. R, 1126 . , 318
MoPherson v. Watt, 1877, 3 App. Ca. 254 148, 150, 156
M'Queen v. Parciuhar (1805), 11 Ves. 467 ; 8 R. R. 212 . . . 248, 829
Maddefordu. Austwick (1826—1838), 1 Sim. 89 ; 2 M. & K. 279 ; 27 R. R.

167 ... 160
Maddever, Be, 1884, 27 C. D. 523; 53 L. J. Ch. 998; 52 L. T. 35; 33

W. R. 286 313
Maddison v. Alderson, 1883, 8 App. Ca. 473 ; 52 L. J. Q. B. 737 ; 49

L. T. 308 ; 31 W. R. 820 ,53, 106, 113, 114

Madeley v. Booth, 1848, 2 De. G. & S. 718 101, 387

Magee v. Lavell, 1874, L. R. 9 C. P. 107 ; 43 L. 3. G. P. 131 ; 30 L, T.

169 ; 22 W. R. 384 . . 479
Maitland v. Backhouse, 1847, 16 Sim. 58 ; 17 L. J. Ch. 121 . 161, 162, 233

V. Irving, 1846, 15 Sim. 437 . , . . . . 161, 162

Maiden u. Menill, 1736, 2 Atk. 8 476,488
Malet, Be, 1862, 30 Beav. 407 472

Malins v. Freeman (1836), 2 Keen, 25 ; 6 L. J. Ch. 183 . . . . 444

MaUalieu v. Hodgson, 1851, 16 Q. B. 689 ; 20 L. J. Q. B. 339 ; 15 Jur. 817 424

Manby v. Bewieke (1857), 3 K. & J. 342 131

Mangles v. Dixon, 1852, 8 H. L. C. 702 109, 335

V. Grand Dock Co., 1840, 10 Sim. 519 808

Manners v. Mew (1885), 29 C. D. 785 ; 54 L. J. Ch. 909 ; 53 L. T. 84 , . 121,

125, 245, 336

Manningford v. Toleman (1845), 1 Coll. 670 ; 14 L. J. Ch. 160 . . 334

Manser v. Back, 1848, 6 Ha. 443 444, 447, 459, 478
Marker v. Marker (1851), 9 Ha. 1 ; 20 L. J. Oh. 246 110

Marlow v. OrgiU, 1862, 8 Jur. N. S. 829 205

Marnham v. Weaver, 1899, 80 L. T. 412 65

Marsden's Trust, 1859, 4 Drew. 594 ; 28 L. J. Ch. 906 ; 7 W. E. 520 . . 280,

288—285
Marsh and GranviUe, Be, 1883, 24 0. D. 11 ; 58L. J. Oh. 640 ; 48 L. T. 947

;

31 W. R. 845 197

Marsh v. Joseph, 1897, 1 Oh. 213 ; 66 L. J. Oh. 128 ; 75 L. T. 558 ; 45

W. R: 209 85

MarshaU v. Berridge, 1881, 19 C. D. 233 ; 51 L. J. Oh. 829 ; 45 L. T. 599

;

30 W. R. 93 479

Martin v. Cotter (1846), 3 J. & L. 506 238

V. Morgan, 1819, 1 Brod. & B. 289 ; 3 Moore, 805 ; 21 R. R. 603 . 65

u.Pyoroft, 1852,2D.M. &G. 785; 22L. J.Ch.94; 16 Jur. 1125 .389,459



Xlii TABLE OF CASES.

PAGE

Martinez t). Cooper, 1826, 2 Euas. 198; 26 B. B. 49 . . . 120,121

Martinson v. Clowes, 1882, 21 C. D. 857 ; aff. 52 L. T. 708 ; 83 W. E. 555

147, 148

Mason v. Harris (1879), 11 C. D. 97 ; 48 L. J. Ch. 589 ; 40 L. T. 644 ;
27

W. B. 699 *01

Masonic Co. v. Sharpe, 1892, 1 Ch. 154 ; 61 L. J. Ch. 198 ; 65 L. T. 806

;

40 W. B. 241 409

Master's Case, 1872, 7 Ch. 292 ; 41 L. J. Ch. 501 ; 26 L. T. 269 ; 20 W. B. 499 294

Mathias v. Yetts, 188^ 46 L. T. 497 411

Matthew v. Brise, 1851, 14 Beav. 841 162

Matthews v. Baxter (1873), L. B. 8 Ex. 132 ; 42 L. J. Ex. 73 ;
21 W. E. 389 131

Maturin v. Tredennick (1863), 2 N. E. 515; 4 N. E. 15 ; 10 L. T. 331;

12 W. B. 740 341. 342

Mauleverer v. Hawxby (1681), 2 Saund. 78 456

MaundreUu. Maundrell(1805), lOVes. 246; 7E. E. 383 . . . . 324

Maunsell v. Hedges White (1854), 4 H. L. C. 1039 . . .51, 53, 54, 60

V. Maunsell, 1877, 1 L. B. Ir. 547 .... 364, 423

Maxfield v. Burton (1873), 17 Eq. 15 ; 43 L. J. Ch. 46 ; 29 L. T. 571 ; 22

W. B. 148 . • 243, 253, 254, 330

May V. Chapman, 1847, 16 M. & W. 355 340

V. Piatt, 1900, 1 Ch. 616 ; 69 L. J. Ch. 857 ; 83 L. T. 123 ; 48 W. B.

617 356, 389, 442, 451, 459, 463, 488

Maynard v. Eaton (1874), 9 Ch. 414 ; 43 L. J. Ch. 641 ; 30 L. T. 241 ; 22

W. B. 457 254

Mayo, Be. See Chester v. Keirl.

Medical Battery Co., 1894, 1 Ch. 444 ; 63 L. J. Ch. 189 ; 69 L. T, 799 ;

42 W. E. 191 . . ... .... 295

Melbourne Banking Co. v. Brougham (1882), 7 App. Ca. 307 ; 46 L. T.

603 ; 30 W. B. 925 147

MeUor v. Daintree, 1886, 33 C. D. 198; 56 L. J. Ch. 33 ; 55 L. T. 175 . 499

Meluish v. Milton, 1876, 3 C. D. 27 ; 45 L. J. Ch. 836; 35 L. T. 82 ; 24

W. B. 892 366

Mercantile Steamship Co. v. Tyser (1881), 7 Q. B. D. 73 ; 29 W. E. 790 . 89

Mercer, Exp. (1886), 17 Q. B. D. 290 ; 55 L. J. Q. B. 558 ; 54 L. T. 720 185,

206

Merry v. Pownall, 1898, 1 Ch. 306 ; 67 L. 3. Oh. 162 ; 46 W. E. 407

;

78 L. T. 146 229, 428

Mersey Steel Co. v. Naylor (1882), 9 Q. B. D. 648 ; 51 L. J. Q. B. 576

;

47 L. T. 369 ; 31 W. B. 80 353

Messina v. Petrocochino, 1872, L. E. 4 P. C. 144 ; 41 L. J. P. C. 27 ; 20

W. E. 451 302, 496

Metcalfe, Be (1864), 2 D. J. & S. 122; 33 L. J. Ch. 308 ; 10 L. T. 78 ; 12

W.,E. 538 172

Metropolitan Bank v. Heiron (1880), 5 Ex. D. 319 ; 43 L. T. 675 ; 29

W. E. 370 319

Middleton v. Middleton, 1819, 1 Jao. & W. 94 ; 20 E. E. 233' . . .289
V. PoUook, 1876, 2 0. D. 104 ; 45 L. J. Ch. 293 . 190, 208, 209

V. Sherburne, 1841, 4 Y. & C. 258 . . . . 167, 172

Midland Ely. Co. v. Johnson (1858), 6 H. L. C. 798 ; 6 W. B. 510 . . 432
Mildmay v. Hungerford (1691), 2 Vem. 243 434
MUes V. Langley (1831), 2 B. & M. 626 ; 32 E. E. 131 241

V. New Zealand Co., 1886, 32 C. D. 266 ; 54 L. J. Ch. 1035 ; 54 L. T.

582 ; 34 W. B. 669 438, 477



TABLE OF CASES. xliil

PAGE
MiU V. HiU, 1851, 3 H. L. C. 828 344

MiUer v. Cook, 1870, 10 Eq. 641 ; 40 L. J. Ch. 11; 22 L. T. 740; 18

W.;E. 1061 423

V. Sharp, 1899, [1 Cli. 622 ; 68 L. J. Ch. 322 ; 80 L. T. 77 ; 47

W. R. 268 . . 114, 115

MiUwardi). Littlewood (1850), 5Ex. 775; 20L. J. Ex. 2 . . 352,353

Milnsr Ex. p. (1885), 15 Q. B. D. 605 ; 54 L. J. Q. B. 425 ; 53 L. T. 652
;

33 W. R. 867 227

Mifcoalfe's case, 1879, 13 C. D. 169 ; 49 L. J. Oh. 301 ; 41 L. T. 717 ; 28

W. E. 309 143

Mitchell V. Homfray, 1881, 8 Q. B. D. 587 ; 50 L. J. Q. B. 460 ; 29

W. R. 558 137, 172, 306, 307

V. Steward, 1866, 35 L. J. Ch. 393 ; 1 Eq. 541 ; 14 W. R. 453 . 247

V, Thomas, 1847, 6 Moo. P. 0. 137 272, 274

Mody V. Gregson, 1868, L. R. 4 Ex. 49 ; 38 L. J. Ex. 12 ; 19 L. T. 458 ;

17 W. R. 176 76

Moens v. Heyworth, 1842, 10 M. & W. 147 31, 58

Mogridge v. Clapp, 1892, 3 Ch. 382 ; 61 L. J. Ch. 534 ; 67 L. T. 100 ; 40

W. R. 663 244

Mold V. Wheatcroft, 1859, 27 Beav. 510 108

Molony v. Keman (1842), 2 Dr. & War. 31 136, 398

Moltou V. Camroux, 1848, 2 Ex. 487 ; 4 Ex. 17 ; 18 L. J. Ex. 68, 356 130,

131

Molyneux v. Fletcher, 1898, 1 Q. B. 643 ; 67 L. J. Q. B. 392 ; 78 L. T.

Ill ; 46 W. R. 576 286

Monro v. Taylor (1851), 3 Mao. & G. 713 ; 21 L. J. Ch. 525 . . . 460

Montefiore v. Browne, 1858, 7 H. L. C. 241 . . . . 234, 236

Montesquieu v. Sandys, 1811, 18 Ves. 302 ; 11 R. R. 197 . . 152, 153, 393

Moodie v. Reid, 1816, 1 Madd. 516 ; 2 Madd. 156 ; 7 Taunt. 355 ; 16 R. R.

257 i90

Moor V. Ryoault, 1691, Preo. Ch. 22 196

Moore, Ex p. (1851), 51 L. J. Ch. 72 ; 45 L. T. 558 ; 80 W. R. 123 . . 147

V. Pulham Vestry, 1895, 1 Q. B. 629 ; 64 L. J. Q. B. 226 ;
71

L. T. 862 ; 43 W. R. 277 . . • • •
*83

V. Knight, 1891, 1 Ch. 547 ; 60 L. J. Ch. 271 ; 63 L. T. 831 ;
39

W. R. 312 84,412

u. Prance, 1851, 9 Ha. 299; 20 L.J. Ch. 468 . . .150,421,422

Moreland v. Richardson, 1856, 22 Beav. 596; 25 L. J. Ch. 883 ; 4 W. R.

765 241

Morewood v. South Yorks Railway (1858), 3 H. & N. 798 ; 28 L. J. Ex.

114 198

Morgan, Bx^)., 1806, 12 Ves. 6; 8 R.R. 276 147,347

V. Minett (1877), 6 C. D. 638 ; 36 L. T. 948 ; 25 W. R. 744 . . 153

Morland,.Ba;i). (1828), Mont. &M. 76 1*0

„. Cook (1868), 6 Eq. 252 ; 37 L, J. Ch. 825 ; 18 L. T. 496 ;
16

W. R. 777 2^9

Morley v. Attenborough, 1849, 3 Ex. 500 ; 18 L. J. Ex. 148 . . . 74

V. Clavering, 1860, 29 Beav. 84 239, 253

V. Loughnan, 1893, 1 Ch. 736; 62 L. J. Ch. 515; 68 L. T. 619 14,

136, 166, 172, 175

Rennoldson, 1843, 2 Ha. 570 ; 12 L. J. Ch. 372 . . • • 505

Morrell v. Morrell (1882), 7 P. D. 68 ; 51 L. J. P. 49 ; 46 L. T. 485 ;
30

W. R. 491 .
499



Sliv TABLE OF CASES.

PAGE

Morris v. Olarkson, 1819, 1 J. & W. 107 265

Morrison v. Thompson (1874), L. B. 9 Q. B. 480; 43 L. J. Q. B. 215 ; 30

L. T. 869 ; 22 W. B. 859 156

V. Universal Ins. Ass. (1878), L. E. 8 Ex. 197 ; 42 L. J. Ex. 115 ;

21W. E. 774 351,352,354

Morse v. Eoyal, 1806, 12 Ves. 355 ; 8 E. E. 338 . 138, 140, 804, 305

Mortimer v. Capper, 1782, 1 Bro. C. C. 156 474

V. ShortaU, 1842, 2 Dr. & War. 363 . . . 462, 463, 464

Mortlook V. BuUer, 1804, 10 Ves. 292 ; 7 E. E. 417 . . . . 446, 482

Moseleyu. Simpson, 1873, 16 Eq. 226; 42 L. J. Ch. 739; 21 W. E. 694 298

Moss V. Bainbrigge, 1854, 6 D. M. & G. 292 152

V. Mersey Docks Co., 1872, 20 W. E. 700 ; 26 L. T. 425 . . . 484

Mostyn v. West Mostyn Co., 1876, 1 C. P. D. 145 ; 45 L. J. C. P. 401 ; 34

L. T. 325 ; 24 W. E. 401 . 70

Motteaux v. London Ass. Co., 1739, 1 Atk. 545 . . . 466

Mountain v. Bennet (1787), 1 Cox, 353 .• . . . 274

Mowatt V. Blake, 1858, 31 L. T. 0. S. 387 . . . . . 414

Moxon V. Payne, 1873, 8 Ch. 881 ; 48 L. J. Ch. 240 . . 95, 134, 305, 306

MulhaUen v. Marum (1843), 3 Dr. & War. 317 ... . 161, 344

Mullens v. MiUer (1882), 22 C. D. 194 ; 52 L. J. Ch. 380 ; 48 L. T. 108

;

31 W. E. 559 83, 381, 384, 388

Mullett V. Mason (1866), L. E. 1 C. P. 559 ; 35 L. J. C. P. 209 ; 14 L. T.

558 ; 14 W. E. 898 . . . .7, 876

Mullins V. Guilfoyle (1877), 2 L. E. Ir. 95 192, 203

Mumford v. Stohwasser (1874), 18 Eq. 556 ; 48 L. J. Ch. 694 ; 30 L. T.

59 ; 22 W. E. 838 230

Mmms V. Burn (1887), 35 C. D. 266 ; 57 L. T. 298 ; 35 W. E. 790 . . 14

Murphy, Be (1881), 7 L. E. Ir. 562 ^04
Murray v. Mann, 1848, 2 Ex. 538 ; 17 L. J. Ex. 256 ; 12 Jur. 634 . 7, 358, 416

V. Palmer, 1805, 2 Soh. & Lef. 474 320

V. Parker, 1854, 19 Beav. 305 460, 464
Mycock V. Beatson, 1879, 18 C. D. 384 ; 49 L. J. Ch. 127 ; 28 W. E. 319 349
Myers v. Watson, 1851, 1 Sim. N. S. 523 383, 389

Nanney v. WiUiams, 1856, 22 Beav. 452 290
Nantyglo Ironworks Co. v. Grave (1878), 12 C. D. 738; 88 L. T. 845 ; 26

W. E. 504 . . . . . 143
Nash V. De Preville, 1900, 2 Q. B. 72 ; 69 L. J. Q. B. 484 ; 82 L. T. 642 ;

48 W. E. 434 118
V. Dix, 1898, 78 L. T. 445 . . . . . . . . 449

Nation's Case, 1866, 3 Eq. 77 ; 36 L. J. Ch. 112 ; 15 L. T. 308 ; 15 W. B.
143 ... . . 294

National Bank of Wales, Be. See Dovey v. Cory.
National Exchange Co. v. Drew, 1855, 2 Macq. 103 ; 25 L. T. 223 . 60, 61

Provincial Bank v. Jackson, 1886, 33 C. D. 1 ; 55 L T 458 34
W. E. 597 . .

' '

13, 123
Naylor v. Winch, 1824, 1 Sm. & St. 555 ; 24 E. E. 227 432, 488, 476
Neale v. Day, 1858, 28 L. J. Ch. 45 ; 7 W. E. 45 . . . . 183, 205
Nedby v. Nedby, 1852, 5 De G. & S. 377 ; 21 L. J. Ch. 446 . . . .

'

172
Neesom v. Clarkson (1842), 2 Ha. 163 ; 12 L. J. Ch. 99 . . 286, 321, 844
Nelson v. Stocker (1859), 4 D. & J. 458 ; 28 L. J. Ch. 760 ; 7 W. E. 603 43,

131
Nelthorpe v. Holgate (1844), 1 Coll. 203 ; 8 Jur. 551 . . . . 87, 241



TABLE OF OASES. xlv

PAQB
Nene Valley v. Dunkley, 1868, 4 C. D. 1 . . . . . .382
Nesbitt V. Berridge (1863), 32 Beav. 282 ; 8 L. T. 76 ; 11 W. R. 446 . . 154

V. Tredenniok (1808), 1 Ba. & Be. 29 ; 12 E. B. 1 . . . 174

Nevill V. Snelling (1880), 15 C. D. 679 ; 47 L. J. Ch. 777; 43 L. T. 244 178

Neville v. Wilkinson (1782), 1 Bro. C. C. 543 . . . . 265, 362

New Brunswick Ely. v. Conybeare (1862), 9 H. L. C. 711 ; 31 L. J. Ch.

297 ; 6 L. T. 109 ; 10 W. R. 305 40, 47, 67, 82, 83,

84,85
V. Muggeridge (1860), 1 Dr. & Sm. 363 ; 30 L. J. Ch.

242 ; 3 L. T. 651 ; 9 W. E. 193 382
New Sombrero Co. v. Erlanger (1877), 5 Ch. D. 73; 46 L. J. Ch. 425 ; 3

A. 0. 1218 ; 48 L. J. Ch. 73 ; 39 L. T. 269 ; 27 W. E. 65 146, 234, 347,

358, 408, 413
New's Trustee v. Hunting, 1897, 2 Q. B. 19 ; 66 L. J. Q. B. 554 ; 76

L. T. 742 ; 45 W. E. 577 227
Newall V. Tomlinson, l871, L. E. 6 C. P. 405 ; 25 L. T. 382 . . . 484
Newbiggin v. Adam, 1886, 34 C. D. 589 ; 13 A. C. 308 ; 56 L. J. Ch. 275

;

55 L. T. 794 ; 35 W. E. 597 100, 339, 342, 349, 360
Newburgh v. Newburgh, 1820, 5 Madd. 364 ; 21 E. E. 310 . . 504

Newman v. Newman (1885), 28 C. D. 674 ; 54 L. J. Ch. 598 ; 52 L. T. 422
;

33 W. E. 505 326

V. Pieroy (1876), 4 C. D. 41 ; 46 L. J. Ch. 36 ; 35 L. T. 461 ; 25

W. E. 37 499

Newport Dry Dock Co. v. Paynter (1887), 34 C. D. 88 ; 56 L. J. Ch. 1021

;

55 L. T. 711 392

Newton v. Newton (1868), 6 Eq. 135 ; 4 Ch. 143 ; 38 L. J. Ch. 145 ; 19

L. T. 588 ; 17 W. E. 238 336

NiohollsD. Leeson, 1747, 3Atk. 573 435

Nicholson v. Hooper (1838), 4 M. & C. 179 . . . . 109, 110

Nickels v. Hancock, 1855, 7 D. M. & G. 300 300

N"icol V. Vaughan (1884), 1 CI. & P. 495 ; 35 E. E. 60 159

Nicol's Case (1859), 3 D'. & J. 387, 433 ; 28 L. J. Ch. 257 ; 33 L. T. 0. S.

14 ; 7 W. E. 217 40, 41, 82, 85, 330, 361

NicoU V. Chambers (1852), 11 C. B. 996 ; 21 L. J. C. P. 54 . . . 104

NieU V. Morley, 1804, 9 Ves. 478 130

Norcutt V. Dodd, 1841, Cr. & Ph. 100 189

Norfolk V. Worthy, 1808, 1 Camp. 337 ; 10 E. E. 749 102

North V. Percival, 1898, 2 Ch. 128 ; 67 L. J. Ch. 321 ; 78 L. T. 615 ; 46

W. E. 552 . . . .
' 104, 482

North British Ins. Co. v. Lloyd, 1854, 10 Ex. 523 ; 24 L. J. Ex. 14 . 92

Northern Counties, &c. v. Whipp, 1884 ; 26 C. D. 482 ; 53 L. J. Ch. 629

;

51 L. T. 806, 32 W. E. 626 .6, 116, 120, 125, 127

Norton, .Bs^. (1873), 16 Eq! 397; 21 W.E. 402 .
.'

. . . . 222

Norwayj). Eowe (1815), 19 Ves. 144; 12R. E. 157 .... 310,323

Nottidge V. Prince, 1860, 2 Giff. 246 ; 29 L. J. Ch. 857 . . . . 172

Nottingham Patent Brick Co. v. Butler, 1886, 16 Q. B. D. 778 ; 55 L. J.

Q. B. 280; 54 L. T. 444 ; 34 W. E. 405 . . . . . 454

Nunn V. Fabian, 1865, 1 Ch. 35 ; 35 L. J. Ch. 140 ; 13 L. T. 343

108, 113, 115

Nunn's Trust, Be, 1875, 19 Eq. 331 ; 44 L. J. Ch. 255 ; 23 W. E. 376 . . 500

Oakes v. Turquand, 1867, L. E. 2 H. L. 325 ; 36 L. J. Ch. 949 ; 16 Tj. T.

808 9, 61, 83, 84, 318, 358



Xlvi TABLE OF CASES.

PAGE

228

30

314

O'Brien v. Lewis (1863), i Giff. 221 ; 32 L. J. Oh. 569 ; 8 L. T. 179 ;
11

W. B. 318 1S3

Oohsenbein v. Papelier, 1873, 8 Ch. 695 ; 42 L. J. Ch. 861 ; 28 L.- T. 459 ;

21 W. B. 516 302

Ogilvie V. Currie, 1868, 37 L. J. Ch. 541 ; 18 L. T. 593 ; 16 W. R. 769

317, 318

V. Jeafireson, 1860, 2 Gift. 353 ; 8 W. E. 745 . 327, 328, 330, 343

V. Littleboy, 1897, W. N. 53 181, 422, 471

OkiU V. Whittaker (1847), 1 De G. & S. 83 ; 2 Ph. 338 . . . . 475

OliverBa;^., 1849, 4D. & S. 354

V. Bank of England, 1901, 1 Ch. 652 ; 70 L. J. Ch. 377 ; 84 L. T.

253 ; 49 W. Bi. 391

V. Court (1820), 8 Price, 127 ; 22 B. B. 720 .

V. Hinton, 1899, 2 Ch. 264 ; 68 L. J. Ch. 583 ; 81 L. T. 212 ; 48

W. B. 3 121, 122, 251, 252, 330

V. King, 1856, 8 D. M. & G. 110 ; 25 L. J. Ch. 427 ; 4 W. B. 382

108, 109, 183

OUey V. Fisher, 1886, 34 C. D. 367 ; 56 L. J. Ch. 208 ; 55 L. T. 807 ; 35

W. E. 301 459

OUivant v. Bayley, 1843, 5 Q. B. 288 ; 13 L. J. Q. B. 34 ; 1 D. & M. 373

75, 447

Onions v. Tyrer, 1716, 1 P. Wms. 343 505

Onward Bldg. Soo. v. Smithson, 1898, 1 Ch. 1 ; 62 L. J. Ch. 138 ; 68

L. T. 125 ; 41 W. E. 53 . . . . 7, 13, 56, 106, 325, 398, 399

Ormesr. Beadel, 1860, 2 Giff. 166; 2 D. P. & J. 332; 30 L. J. Ch. 1

.800, 307

Ormrod v. Huth, 1845, 14 M. & W. 651 ; 14 L. J. Ex. 366 .. . 96

O'Borke v. Bolingbroke, 1877, 2 App. Ca. 814 ; 26 W. B. 239 . 176, 178

Ortigosa v. Brown, 1878, 47 L. J. Ch. 168 ; 38 L. T. 145 . . . 125, 325

Osborne v. Williams, 1811, 18 Ves. 379 ; 11 E. B. 218 . . . 268, 406

Osmond v. Pitzroy (1731), 3 P. Wms. 129 173

Ottos Kopje Diamond Mines, Be, 1893, 1 Ch. 618 ; 62 L. J. Ch. 166 ; 68

L. T. 138 ; 41 W. B. 258 377

Owen V. Homan, 1851, 3 Mac. & G. 378 ; 20 L. J. Ch. 314 ; 4 H. L. C.

1033 93, 94, 418

Oxford Benefit Bldg. Soo., Be, 1887, 35 C. D. 502 ; 56 L. J. Ch. 98 ; 55

L. T. 598; 35 W. E. 116 402
Oxwith V. Plummer, 1708, 2 Vem. 636 242

Page v. Home (1848), 11 Beav. 227 ; 17 L. J. Ch. 200 . . . . 172
V. Midland Ely. Co., 1894, 1 Ch. 11 ; 63 L. J. Ch. 126 ; 70 L. T. 14

;

42W. E. 116 35G
Paget V. Marshall, 1884, 28 C. D. 255; 54 L. J. Ch. 575; 51 L. T. 351;

33W. B. 608 462.463
Paine v. Hall, 1812, 18 Ves. 475 278, 291
Painter v. Newby, 1853, 11 Ha. 26 ; 22 L. J. Ch. 871 ; 1 W. E. 284 889
Palmer and Hosken, Be, 1898, 1 Q. B. 131 ; 67 L. J. Q. B. 1 ; 77 L T

350 ; 46 W. E. 49 .'

,

'

[ 439
Palmer v. Johnson, 1884, 13 Q. B. D. 351 ; 53 L. J. Q. B. 348 ; 51 L. T.

211 ; 33 W. B. 36
! 48C

V. Locke (1880), 15 C. D. 294; 50 L. J. Ch. 118 ; 43 L. T. 454'

28 W. E. 926 '

282
V. Neave, 1805, 11 Ves. 165 ; 8 B. E. 122 . . . . . 264



TABLE OF CASES. xlvii

PAGE
Palmer v. Wheeler, 1811, 2 Ba. & Be. 18; 12 E. R. 60 . . . . 283
Panama, &o. Telegraph Co. v. India Rubber Co., 1875, 10 Ch. 515 ; 45

L. J. Ch. 121 ; 23 W. R. 583 158, 357
Pares v. Pares, 1863, 33 L. J. Ch. 215 ; 12 W. R. 231 . . . . 417
Parfitt V. Jepson, 1877, 46 L. J. C. P. 529 ; 36 L. T. 251 .. . 270, 271

V. Lawless, 1872, 2 P. & D. 462; 41 L. J. P. 68; 27 L. T. 215;

21 W. R. 200 275, 277, 416, 417
Parker v. Bloxam, 1855, 20 Beav. 295 . 321

V. Carter, 1844, 4 Ha. 400 331

V. M'Kenna, 1874, 10 Ch. 96 ; 44 L. J. Ch. 425 ; 31 L. T. 739 ; 23

W. R. 271 •
. . . 155—58, 428

V. Palmer, 1821, 4 B. & Aid. 387 ; 23 R. R. 813 . . . . 76
V. Taswell, 1858, 2 D. & J. 559 ; 27 L. J. Ch. 812 ; 6 W. R. 608 . 469

V. Whyte, 1863, 1 H. & M. 167 ; 32 L. 3. Ch. 520 . . 237, 253, 330
Parkinson v. Hanbury, 1867, L. R. 2 H. L. 1 ; 36 L. J. Ch. 292 ; 16 L. T.

243 ; Ife W. R. 642 . . . . . 139, 345

V. Lee, 1802, 2 East, 314 ; 6 R. R. 429 . . . . 73, 74

Parnell v. Stedman (1883), Cab. & El. 153 . . 191, 202, 205

Parr v. Eliason, 1800, 1 East, 92 ; 3 Esp. 210 198

Paske V. OUat, 1815, 2 PhilUm. 323 . . . . 273, 277

Pasley ^..Freeman (1789), 3T. R. 51; IR. R. 634 . .- .3,37,48,371
Patch V. Ward (1867), 3 Ch. 203 ; 18 L. T. 134 ; 16 W. R. 441 . . 301, 365

Patinan v. Harland, 1881, 17 C. D. 353 ; 50 L. J. Ch. 642; 44 L. T. 728 ;

29 W. R. 707 . . . . 236—38, 243, 247, 248, 250

Pattle V. Hornibrook, 1897, 1 Ch. 25 ; 66 L. J. Ch. 144 ; 75 L. T. 475 ;

45 W. R. 123 ... . ... 172, 424, 454

Paul V. Paul, 1882, 20 C. D. 742 ; 51 L. J. Ch. 839 ; 47 L. T. 210 ; 30

W. R. 801 .181
Payne, Ex p., 1879, 11 C. T>. 539 ; 40 L. T. 297, 563 ; 27 W. R. 808 209, 215

Payne's Case, 1869, 9 Eq. 223 294

Pawle's Case, 1869, 4 Ch. 497 ; 38 L. J. Ch. 412 ; 17 W. R. 599 . 310, 318
Pearson, Exp., 1873, 8 Ch. 667 ; 42 L. J. B. 44 ; 28 L. T. 796 ; 21 W. R.

688 . . 217

Be (1876), 3 C. D. 807 ; 35 L. T. 68; 25 W. R. 126 . 189, 229

V. Benson (1860), 28 Beav. 599 152

Pearson's Case (1877), 5 C. D. 336 ; 46 L. J. Ch. 339 ; 25 W. R. 681 . 143

Peek V. Gurney (1873), L. R. 6 H. L. 377 ; 43 L. J. Ch. 19 ; 22 W. R. 29 9,

27, 40, 57, 58, 61, 62, 317, 362, 368, 375, 377, 403

Peel V, (1809), 16 Ves. 157 172

Pennell v. Reynolds (1862), 11 C. B. N. S. 709 ; 5 L. T. 286 . . . 211

Pennington, Be (1888), 5 Morrell, 268 ; 59 L. T. 774 .. . 202, 212

Penny v. Watts (1849), 1 Mae. & G. 150 ; 1 H. & T. 266 . . . . 247

Perfect v. Lane, 1861, 3 D. P. & J. 369 ; 31 L. J. Ch. 489 ; 6 L. T. 8 ;

10 W. R. 197 46

Perkins, Be, 1893, 1 Ch. 283 ; 62 L. J. Ch. 531 ; 67 L. T. 743 ; 41 W. R.

170 287, 288

Perrott v. Perrott (1811), 14 East 423 ; 12 R. R. 566 . . . , 505

Perry v. BoU, I860, 2 D. P. & J. 38 . •
. . . . 248, 256, 260

Perry-Herrick v. Attwood, 1857, 2 D. & J. 21 ; 27 L. J. Ch. 121; 30 L. T.

267 ; 6 W. R. 204 115, 121, 203, 234

Persse v. Persse (1840), 7 CI. & Pin. 279 ; 4 Jur. 358 477

Peto V. Hammond (1862), 30 Beav. 495 ; 31 L. J. Ch. 354 . 237, 244, 330

Petre v. Espinasse (1834), 2 M. & K. 496 ; 39 R. R. 254 . . . . 183



xlviii TABLE OF CASES.

PAGE

Petts, Be (1859), 27 Beav. 576 ; 29 L. J. Ch. 168 ; 8 W. R. 157 . 501

PeytoniJ.BladweU, 1684, 1 Vera. 240 264,268

Phillips, Be 2). (1888), 36 W.E. 567 . . • ... 228

V. Chamberlaine (1798), 4 Ves. 50 . .... 499

V. PoxhaU (1872), L. B. 7 Q. B. 666 ; 41 L. J. Q. B. 293 ; 27

L. T. 281 ; 20 W. R. 900 93

V. Homfray (1871), 6 Ch. 770 ; 24 C. D. 454 . . . 377, 378, 409

1). MuUings (1871), 7 Ch. 244; 41 L. J. Ch. 211; 20 W. E. 129 179,

180, 422

1). Phillips (1861), 4 D. P. & J. 208 ; 31 L. J. Ch. 321 ; 5 L. T.

655 ; 10 W. R. 286 332, 836

PhiUipson v. Kerry, 1863, 32 Beav. 628 . . .... 471

Philps V. Hornstedt, 1875, 1 Ex. D. 62 ; 42 L. J. Ex. 12 ; 21 W. R. 174 . 215

Phipps V. Lovegrove (1878), 16 Eq. 80 ; 42 L. J. Ch. 892 ; 28 L. T. 584
;

21 W. R. 590 335

Phosphate Sewage Co. v. Hartmont, 1877, 5 C. D. 394 ; 46 L. J. Ch. 661

;

37 L. T. 9 341, 347, 409, 410, 411

Pickard v. Sears, 1837, 6 A. & E. 469 ; 2 N. & P. 488 . . . . 104

Pickering v. Pickering (1841), 2 Beav. 81 ; 4 M. & 0. 289 ; 8 L. J. Oh. 336 96,

147, 438, 476

Pickett i;.Xoggan, 1807, 14 Ves. 215 293

Pickles V. Pickles,' 1861, 31 L. J. Gh. 146 ; 4 L. T. 755 ; 9 W. R. 768 . 417
Pickstocki;. Lyster(1815), 3M. &S. 871; 16B. R. 300 . . . . 224

Pidcock V. Bishop (1825), 8 B. & C. 605 ; 5 D. & R. 505 ; 27 R. R. 480 . 93

Piggott V. Stratton (1859), 1 D. P. & J. 33 ; 29 L. J. Ch. 1 ; 1 L. T. Ill

;

8 W. R. 13 42, 52, 106, 379

Piloher v. Rawlins (1872), 7 Ch. 259 ; 41 L. J. Oh. 485 ; 25 L. T. 921

;

20 W. R. 281 824, 325, 327

Pillgrem v. Pillgrem (1881), 18 C. D. 93; 50 L. J. Ch. 884 ; 45 L. T. 183 247

Pilling V. Armitage (1805), 12 Ves. 78 ; 8 R. R. 295 . . Ill, 113, 425

Pilmore v. Hood (1838), 5 Bing. N. 0. 97 ; 6 Scott, 827 ; 1 Am. 890 . 65, 299

Pince V. Beattie (1863), 32 L. J. Ch. 734 ; 11 W. E. 979 . . 149

Pisani v. Att.-Gen. (1874), L. R. 5 P. C. 516 ; 80 L. T. 729 ; 22 W. R. 990 150,

152
Platamoneu. Staple, 1815, G. Coop. 250 405
Player, Be (1885), 15 Q. B. D. 682 ; 54 L. J. Q. B. 554 ; 58 L. T. 768 . . 207
Plews V. Middleton, 1845, 6 Q. B. 845 ; 14 L. J. Q. B. 149 ; 9 Jur. 160 . 299
Plimmer v. Wellington, 1884, 9 App. Ca. 699 ; 53 L. J. P. C. 104 ; 51

L- T. 475 108, 109, 110
Plumer v. Gregory (1874), 18 Eq. 621 ; 43 L. J. Ch. 616 ; 31 L. T. 80 412, 413
Plununer, Be, 1900, 2 Q. B. 790 ; 69 L. J. Q. B. 986 ; 83 L. T. 387

;

48 W. E. 634 . . . . .... .207
Podmore v. Gunning (1832), 7 Sim. 644 ; 40 R. R. 203 . .

.'
. 290

PolhUl V. Walter (1832), 3 B. & Ad. 114 ; 37 R. E. 344 . . . 27, 61
Pope i;. Garland, 1841, 4 Y & C. 894 ; 10 L. J. Ex. Eq. 18 . . 45, 57, 237,

288, 253
V. Wray, 1838, 4 M. & W. 451 484

Popham V. Brooke, 1828, 5 Euss. 8 ; 6 L. J. Ch. 184 . . . 64
Portman v. MiU, 1826, 2 Euss. 570 ; 26 R. R. 175 ... 103 885
Post' V. Marsh, 1880, 16 C. D. 395 ; 50 L. J. Ch. 287 ; 43 L. T. 628 ; 29

'

W.R.198 '

. 390
Postlethwaite, Be, 1889, 37 W. R. 200; 60 L. T. 514 . . 139, 158, 312, 320
Potts V. Surr, 1865, 34 Beav. 543 ; 13 W. R. 909 . . . 16a—65^ 305



TABLE OF CASES. xKx

PAGE,

Poulson V. WeUington (1729), 2 P. Wnis. 533 492;

Powell V. London & Prov. Bank, 1893, 2 Ch. 555 ; 62 L. J. Ch. 795 ; 69

L. T. 421 ; 41 W. R. 545 125, 126, 32a

V. PoweU, 1900, 1 Ch. 243 ; 69 L. J. Ch. 164; 82 L. T. 84 . 136,

161, 163, 42S

V. Smith, 1872, 14 Eq. 85 ; 41 L. J. Ch. 734 ; 20 W. B. 602 434, 435

Frees v. Coke, 1871, 6 Ch. 645 168, 169, 174, 420^

Prendergast v. Turfcon (1841), 1 Y. & C. 98 ; affirmed 13 L. J. Ch. 268 310, 323;

Preston v. Luck, 1884, 27 C. D. 497 ; 33 W. B. 317 432

Preston Banking Co. v. Allsup, 1895, 1 Ch. 141 ; 64 L. J. Ch. 196 ; 71

L. T. 708 ; 43 W. B. 231 . 302, 495
Price V. Berrington, 1851, 3 Mac. & G. 486 ; 15 Jur. 999 . . 130'

V. Jenkins (1877), 5 C. D. 619 ; 46 L. J. Ch. 805 ; 37 L. T. 51 ; 25

W. B. 427 196,209

«. Ley, 1863, 4 Gift. 235; 11 W. B. 475 . . . . . . 464

V. Maoaulay, 1852, 2 D. M. & G. 339 ; 19 L. T. 238 . 31, 381, 385

V. North, 1837, 2 Y. & C. 620 ; 7 L. J. Ex. Eq. 9 . . . . 101

V. Price (1851), 1 D. M. & G. 308 ; 21 L. J. Ch. 53 . . . . 172

Prideanx v. Lonsdale, 1863, 1 D. J. & S. 433 ; 8 L. T. 554 ; 11 W. E. 705 147,

162, 173;

Pritchard v. Merchants' Life Ins., 1858, 8 C. B. N. S. 622 ; 27 L. J. C. P.

169; 6 W. B. 340 91, 47S
Pritt V. Clay, 1843, 6 Beav. 503 474, 476, 485
Proctor V. Bennis (1887), 36 C. D. 740 ; 57 L. J. Ch. 11 ; 57 L. T. 662

;

36 W. B. 456 . ' . .111
V. Gregg (1872), 21 W. B. 240, n 180

V. Bobinson (1866), 35 Beav. 329 ; 15 W. B. 138 ; 15 L. T. 431 . 149,

172
Prosser v. Bice (1859), 28 Beav. 68 231

Proudfoot V. Montefiore, 1867, L. B. 2 Q. B. 511 ; 36 L. J. Q. B. 225

;

16 L. T. 585 ; 15 W. E. 920 89
Pryor v. Pryor (1864), 2 D. J. & S. 205 285

Pnlsford v. Richards, 1853; 17 Beav. 96 ; 22 L. J. Ch. 559 ; 1 W.. B. 295 31,

40, 62, 101, 102, 361, 362, 371, 385

Purcell V. Maonamara, 1811, 14 Ves. 91 ; 17 Ves. 434 843

Pusey V. Desbouverie (1734), 3 P. Wms. 315 432, 434

QtjEBN V. Aspinall, 1876, 2 Q. B. D. 48 ; 46 L. J. M. C. 145 ; 36 L. T.

297 ; 25 W. B. 283 29T

V. Blenkinsop, 1892, 1 Q. B. 43 ; 61 L. J. M. C. 45 ; 66 L. T.

187 ; 40 W. B. 272 437

V. Saddlers Co., 1863, 10 H. L. C. 404 301, 335

V. Tewkesbury (1868), L. R. 3 Q. B. 629; 37 L. J. Q. B. 288;

18 L. T. 851 ; 16 W. B. 1200 .431

Rae v. Joyce, 1892, 29 L. R. Ir. 500 178

Baffles V. Wiokelhaus, 1864, 2 H. & C. 906 ; 33 L. J. Ex. 160 . . . 480

Bake v. Hooper (1901), 83 L. T. 669 . . . 180, 422, 470, 471

Bamsbottom ^). Gosden, 1812, 1 V. & B. 165 ; 12 R. E. 207 . . .459
V. Parker, 1821, 6 Madd. 5 .... . 167, 170

Eamsden v. Dyson (1865); L. R. 1 H. L. 129 ; 14 W. R. 926 86, 108, 110, 111

V. Hylton (1751), 2 Ves. 304 193, 196, 434

Eanclifie v. Parkins (1818), 6 Dow, 149 ; 19 B. B. 36 • . . 246, 313

K.F. d



1 TABLE OF CASES.

PAGE

Randall v. Brrington, 1805, 10 Ves. 423 ; 8 R. B. 18 . . 138, 139, 308, 347

V. Newson, 1877, 2 Q. B. D. 102 ; 46 L. J. Q. B. 259 ; 36 L. T.

164 ; 25 W. R. 313 75

Rankingu. Barnes, 1864, 12 W. B. 565 285,288

Bashdall v. Ford, 1866, 2 Eq. 750 ; 35 L. J. Ch. 769 ; 14 W. B. 950 . 55

Ratcliffe v. Barnard, 1871, 6 Ch. 652 ; 40 L. J. Ch. 777 ; 19 W. R. 764 121,

245, 251, 252

RawUns v. Wiokham, 1858, 3 D. & J. 304; 28 L. J. Ch. 188; 32

L. T. 0. S. 231 ; 7 W. B. 145. . . 9, 81, 41, 45, 98, 254, 338, 381, 408

Rawlinson v. Soholes, 1898, 79 L. T. 350 . . . . . . . 424

Rawstone v. Parr, 1827, 3 Russ. 424, 539 468

Rayment, Be (1899), 80 L. T. 807 ; 6 Manson, 288 210

Rayne v. Baker (1859), 1 Giff. 241 ; 6 Jur. N. S. 366 331

Reader, Exp. (1875), 20 Eq. 763 ; 44 L. J. B. 189 ; 32 L. T. 36 . . 222

Reddaway v. Banham (1896), A. C. 199 ; 65 L. J. Q. B. 381 ; 74 L. T.

289 ; 44 W. R. 638 . . . 1, 379

Redfern v. Bryning (1877), 6 C. D. 133 ; 47 L. J. Ch. 17 ; 37 L. T. 241

;

25 W. R. 902 457, 499

Redgrave v. Hurd (1881), 20 C. D. 1 ; 51 L. J. Ch. 113 ; 45 L. T. 485;

30 W. E. 251 . . 25, 27, 29, 44, 45, 46, 99, 233, 246, 250, 254, 321,

369, 391, 397, 416, 442, 453

Reech v. Kennigate (1748), Ambl. 66 ... . . . 290

Reed, Ex p.. Be Tweddell (1872), 14 Eq. 586 ; 20 W. B. 622 ; 26 L. T. 558 215

Be (1876), 3 C. D. 123 ; 45 L. J. B. 120 ; 34 L. T. 664 ; 24 W. B.

904 . 357

V. Norris (1837), 2 M. & C. 361 ; 6 L. J. Ch. 197 . . . . 157

Bees V. De Bernardy, 1896, 2 Ch. 437 ; 65 L. J. Ch. 656 ; 74 L. T. 585 . 177

Reese River Co. v. Atwell (1869), 7 Eq. 347 ; 20 L. T. 163 ; 17 W. R. 601

.

188,

206, 341

V. Smith, 1869, L. R. 4 H. L. 64 ; 89 L. J. Ch. 849 9, 25, 99

Reeve v. Berridge (1888), 20 Q. B. D. 523 ; 57 L. J. Q. B; 265 ; 58 L. T.

836 ; 36 W. R. 617 238, 384

Beid V. Beid, 1858, 25 Beav. 469 280, 283

D. Shergold(1805), lOVes. 370 493

Bevett V. Harvey (1823), 1 S. & S. 502 ; 24 B. R. 219 . . . . 162

Rex V. Kingston (1776), 20 How. St. Tr. 544 ; 2 Sm. L. C. 687 . . . 301

R«ynell v. Sprye, 1852, 1 D. M. & G. 660 ; 21 L. J. Ch. 633 . 14, 27, 41, 46,

406, 438
Rhoades, Be, 1899, 2 Q. B. 347 ; 68 L. J. Q. B. 804 ; 80 L. T. 742 ; 47

W. R. 561 437
Rhodes v. Bate, 1866, 1 Ch. 252 ; 35 L. J. Ch. 267 ; 13 L. T. 778 ; 14W. B.

292 . 94, 135, 136, 137, 150, 152, 156, 157, 163, 166, 167, 169, 178
V. Cooke (1826), 2 S. & S. 488 ; 4 L. J. Ch. 147 . . . . 248

Bice V. Bioe (1853), 2 Drew. 73 ; 28 L. J. Ch. 289 ; 22 L. T. 208 ; 2 W. R.
139 123, 124, 230, 333, 334

Richards, Be (1890), 45 C. D. 569 ; 63 L. T. 451 ; 39 W. B. 186 . 128, 335
V. French, 1870, 18 W. B. 636 ; 22 L. T. 827 .. . 167, 173

Richardson v. Silvester (1874), L. B. 9 Q. B. 34 ; 43 L. J. Q. B. 1 ; 29
L. T. 395 ; 22 W. B. 74 402

V. Smallwood, 1822, Jac. 552 188
Riches v. Evans, 1841, 9 Car. & P. 641 224
Eickards v. Att.-Gen., 1845, 12 CI. & P. 30 . . . . . . 182
Ricketts v. Turquand, 1848, 1 H. L. C. 472 603



TABLE OF CASES. ll

PAGE
Bidgway v. Gray, 1849, 1 Mao. & G. 109 ; 1 H. & Tw. 196 . . . . 103

V. Newstead, 1861, 3 D. P. & J. 474 ; 80 L. J. Ch. 889 ; 9 W. R.

401 316

V. Sneyd, 1854, Kay, 627 .474
Riding v. Hawkins, 1889, 14 P. D. 56 ; 58 L. J. P. 48 ; 60 L. T. 869 ; 37

W. R. 575 399

Ridler v. Bidler (1882), 22 C. D. 74 ; 52 L. J. Ch. 343; 48 L. T. 396 ; 31

W. R. 98 185, 186, 197

Rishton v. Cobb (1839), 5 M. & C. 145 ; 4 Jur. 261 501

Rivaz V. Gerussi, 1880, 6 Q. B. D. 222 ; 50 L. J. Q. B. 176 ; 44 L. T. 79 39, 90

Roach V. Trood (1876), 3 C. T>. 429 ; 34 L. T. 105 ; 24 W. R. 803 . . 286

Robarts v. Tucker, 1851, 16 Q. B. 560 : 20 L. J. Q. B. 270 .. . 118

Roberts v. Croft (1857), 2 D. & J. 1 ; 27 L. J. Ch. 220 ; 6 W. R. 144 128, 251,

252

V. Roberts (1818), Dan. 143 ; 18 R. R. 738 405

V. TunstaU (1844), 4 Ha. 257 ; 14 L. J. Ch. 184 . 305, 309, 819, 321

j;. Wimams(1844), 4Ha. 130; IIL. J. Ch. 65 . . .203,405

Robertson v. Norris (1858), 1 Gift. 421 ; 30 L. T. 253 . . . . 289

Robinson v. Briggs (1853), 1 Sm. & G. 188 ; 1 W. R. 223 . . 248, 256, 330

V. Dickenson (1828), 3 Russ. 399 ; 7 L. J. Ch. 70 . . . 472

V. M'Donnell (1818), 2 B. & Aid. 184 188

V. Musgrove, 1838, 2 Moo. & B. 92 ; 8 C. & P. 469 . . . 102

V. Pett (1734), 3 P. Wms. 249 133, 134, 1.38

0. Ridley, 1821. 6 Madd. 2 348

V. Trevor (1883), 12 Q. B. D. 423 ; 53 L. J. Q. B. 85 ; 50 L. T.

190 ; 32 W. R. 374 262

V. Vernon, 1859, 7 C. B. N. S. 231 ; 29 L. J; C. P. 136 ; 1 L. T.

67 ; 8 W. R. 47 424

V. WaU, 1847, 2 Ph. 372 ; 16 L. J. Ch. 401 270

Robson V. Plight, 1865, 2 D. J. & S. 608 ; 84 L. J. Ch. 226 ; 18 W. R. 893
;

11 L. T. 725 3.30

Roche V. O'Brien (1810), 1 Ba. & Be. 330 267, 309

Rochefoucauld v. Boustead, 1897, 1 Ch. 196 ; 66 L. J. Ch. 74 ; 75 L. T.

502 ; 45 W. R. 272 819, 820

Rock Portland Cement Co. v. Wilson, 1882, 52 L. 3. Ch. 214 ; 48 L. T.

386 ; 31 W. R. 193 489

Roddy V. Williams, 1845, 3 J. & L. 1 254

Rogers v. Hadley, 1863, 2 H. & C. 227 ; 32 L. J. Ex. 241 ; 11 W. R. 1074 424

^— V. Ingram (1876), 3 C. D. 351 ; 46 L. J. Ch. 322 ; 85 L. T. 677 ; 25

W. R. 3.38 431—37, 441, 487

Rolfe.D. Gregory (1864), 4 D. J. & S. 576 ; 34 L. J. Ch. 274 ; 12 L. T. 162

;

13W.,R. 365 14,186,320,321,365

RoUand.i). Hart (1871), 6 Ch. 678 ; 19 W. R. 962 .... 254, 258

Rooke V. Kensington, 1856, 2 K. & J. 753 ; 25 L. J. Ch. 795 ; 4 W. R. 829 467,

461

Rooper v. Harrison, 1855, 2 K. & J. 86 109, 128, 332

Roots V. Snelling, 1883, 48 L. T. 216 . . 388

Rosher v. WiUiams, 1875, 20 Eq. 210 ; 44 L. -J. Ch. 419 ; 32 L. T. 387

;

23W. R. 561 203,304

Ross V. Estates Co., 1866, 3 Ch. 682 ; 37 L. J. Ch. 878 ; 19 L. T. 61 ;
16

W. R. 1151 81, 47, 50, 51, 58, 79, 341, S-IO

Rothschild v. Brockman, 1831, 5 Bligh, N. S. 165 ; 2 Dow & 01. 188 ; 30

R. R. 147 156

(f 2



lii TABLE OF CASES.

PAGE
Eoutledge v. Dorrill, 1794, 2 Ves. Jur. 357 ; 2 R. E. 250 . . . . 284

Rowley v. Rowley, 1854, Kay, 242 ; 23 L. J. Ch. 275 . 280, 287, 288

Royal Bristol Bldg. Soo. v. Bomash, 1887, 35 C. D. 390 ; 56 L. J. Ch. 840
;

57 L. T. 179 . 489

Ruddi). Lascelles, 1900, 1 Oh. 815; 69 L. J. Ch. 396; 82 L..T. 256; 48

W. R. 586 . . 386, 387, 482

Rule V. Jewell, 1881, 18 C. D. 660; 29 W. R. 755 ... . 316

Russell, Exp., 1882, 19 C. D. 588 ; 51 L. J. Oh. 521 ; 46 L. T. 113 ; 30

W. R. 584 189

V. Austwiok, 1826, 1 Sim. 52 ; 27 E. R. 157 . . . . 159

V. Harris, 1892, 65 L. T. 752 .300

V. Jackson, 1852, 10 Ha. 204 278, 290, 420

1). Russell, 1880, 14 0. D. 471 ; 49 L. J. Ch. 268 ; 42 L. T. 112 . 300

Sachs v. SpeUman (1888), 37 0. D. 295; 57 L. J. Oh. 658 ; 58 L. T. 102

;

36 W. R. 498 892, 414

Saoker ii. Rajozine (1881), 44 L. T. 308 300
Saffron Walden Bldg. Soo. v. Rayner, 1880, 14 C. D. 406 ; 49 L. J. Oh.

465 ; 48 L. T. 3 ; 28 W. E. 681 56, 257
Salaman v. Warner (1891), 65 L. T. 132 296
Salford v. Lever (1891), 1 Q. B. 168 ; .60 L. J. Q. B. 39 ; 63 L. T. 658 ; 39

W. E. 85 158
Salmon v. Outts (1850), 4 D. & S. 125 ; 21 L. J. Ch. 750 . . . . 305
Salomon v. Salomon, 1897, A. 0. 22; 65 L. J. Ch. 35 ; 75 L. T. 426 ; 45

W. R. 193 145, 392
Salt V. Pym, 1885, 28 0. D. 153 ; 54 L. J. Ch. 273 ; 52 L. T. 173 ; 38 W. E.

336 ... 500
Saltern v. Molhuish, 1754, Ambl. 247 . . .... 291
Saltmarsh v. Barrett, 1862, 31 L. J. Oh. 783 ; 31 Beav. 349 ; 5 L. T. 87

;

10 W. R. 640 435
Salton V. New Beeston Oc, 1900, 1 Oh. 43 ; 69 L. J. Ch. 20 ; 81 L. T.

437 ; 48 W. E. 92 3&
Sandbaoh and Edmondson, Be, 1891, 1 Ch. 99 ; 60 L. J. Ch. 60 ; 63 L. T.

797; 89 W. R. 193 60,72,380
Sanderson v. Walker (1807), 13 Ves. 601 139, 140
Sanford v. Raikes, 1816, 1 Mer. 646 503
Saunders v. Dehew (1692), 2 Vern. 270 230, 824, 326-

Savage v. Poster (1723), 9 Mod. 35 109, 132
Savery D. King (1865), 5 H. L. C. 627; 25 L. J. Ch. 482; 4 W. R. 571 150,

163, 165, 305, 308, 321, 342
Saxon Life Ass. Soo. , Be (1862), 2 J. & H. 408 ; 32 L. J. Oh. 206 ; 11 W. R.

59 434, 488
Say & Sele's Case (1793), 10 Mod. 46 457-

Sayeru. Sayer (1880), 7Ha. 377; 13 Jur. 402. . . . 489,490,491
Sayers v. Oollyer, 1884, 28 C. D. 103 ; 54 L. J. Ch. 1 ; 51 L. T. 723 ; 33

W. R. 91 231
Scarf V. Jardine, 1882, 7 App. Ca. 350 ; 51 L. J. Q. B. 612 ; 47 L. T. 258 •

30 W. R. 893 .'

J
Sohloss V. Stiebel, 1838, 6 Sim. 1 ; 38 R. E. 67 . .

'.".."
501

Schneider D. Heath, 1813, 3 Camp. 506; 14 E. E. 825 . . . 65 70 71
Soholefield v. Lockwood, 1863, 32 Beav. 439 . . . .

"
.

'

. 456.

V. Templer, 1859, Johns. 155 ; 4 D. & J. 429 ; 7 W. E. 653 14,

103, 434



TABLE OF CASES. llii

EAOB
Soholos V. Brook (1891), 63 L. T. 837 23

Soholfield V. Londesborougli, 1896, A. C. 514 ; 65 L. J. Q. B. 593 ; 75

L. T. 254 ; 45 W. R. 124 . . 119

Soott and Alvarez, 1895, 1 Ch. 596 ; 64 L. J. Ch. 376 ; 72 L. T. 455 . 59

Soott V. Brown, 1892, 2 Q. B. 724 ; 61 L. J. Q. B. 738 ; 67 L. T. 782 ; 41

W. R. 116 298

V. Dixon, 1859, 29 L. 3. Ex. 62, 63, n. . . ; . . 403

V. Dunbar, 1828, IMoU. 442 157, 230

V. Hanson, 1829, 1 R. & M. 128 ; 27 E. R. 141 . . 47, 48, 382, 385

V. Littledale (1858), 8 E. & B. 815 ; 27 L. J. Q. B. 201 ; 4 Jur. N. S.

849 448, 480

V. Soott, 1787, 1 Cox, 366 264

Scottish Petroleum Co., 1883, 28 C. D. 413 ; 49 L. T. 348 ; 31 W. R. 846 28,

80, 309, 310, 340, 354

Soroggs V. Soroggs, 175^, Ambl. 272 287

Seagram v. Tuck (1881), 18 C. D. 296 ; 50 L. J. Ch. 572 ; 29 W. R. 784 ;

44 L. T. 800 . 147

Seaman v. Vawdrey, 1810, 16 Ves. 890 ; 10 R. R. 207 . . . . 72

Seaton v. Heath, 1899, 1 Q. B. 782 ; 68 L. J. Q. B. 631 ; 80 L. T. 579 ;

47 W. R. 487 88

Seddon v. ConneU, 1840, 10 Sim. 58 ; 9 L. J. Ch. 341 .. . . 410

Segrave v. Kirwan (1828), Beat. 157 154, 290

Selby V. Jackson, 1843, 6 Beav. 192 ; 13 L. J. B. 249 130

Seligmann v. Young, 1884, W. jST. 93 392

SeUs V. SeUs, 1860, 1 Dr. & Sm. 42 ; 29 L. J. Ch. 500 ; 8 W. R. 327 . . 461

Selsey v. Rhodes, 1827, 1 BUgh, N. S. 1 ; 30 R. R. 1 . . 309, 316

Selway v. Fogg (1839), 5 M. & W. 83 ; 8 L. J. Ex. 199 .... 396

Selwood V. Mildmay, 1796, 3 Ves. 306 ; 4 R. R. 1 . . . 501, 503, 504

Selwyn v. Garfit (1888), 38 C. D. 284 ; 57 L. J. Ch. 609 ; 59 L. T. 283
;

36 W. R. 513 . . . . 244, 330

Sercombe v. Saunders (1865), 34 Beav. 382 173

Seymour v. Lucas, 1860, 1 Dr. & S. 177 ; 29 L. J. Ch. 841 . . . . 228

Shackleton v. Sutolifie, 1847, 1 D. & S. 609 ; 12 Jur. 199 ... 102

Shannon v. Bradstreet, 1803, 1 Soh. & Lef. 52 ; 9 R. R. 11 . 108, 311, 489,

491, 494

Sharland, Be, 1899, 2 Ch. 536 ; 68 L. J. Ch. 747 ; 81 L. T. 384 . . 493

Sharp V. Oosserat (1855), 20 Beav. 470 229

V. Jackson, 1899, A. C. 419 ; 68 L. J. Q. B. 866 ; 80 L. T. 841 . 218,

223

V. Leach (1862), 31 Beav. 491 ; 7 L. T. 146 ; 10 W. R. 878 . 172, 821,

348

V. Taylor, 1849, 2 Ph. 801 408

Sharpe v. Poy, 1868, 4 Ch. 35 ; 19 L. T. 541 ; 17 W. R. 65 . . 110, 260

Sharpies v. Adams, 1863, 32 Beav. 213 ; 11 W. R. 450 . . . . 326

Shaw V. Bunny (1864), 2 D. J. & S. 468 ; 34 L. J. Ch. 257 ; 11 L. T. 645 ;

13 W. R. 374 147

V. Holland, 1900, 2 Oh. 305 ; 69 L. J. Oh. 621 ; 82 L. T, 782 143, 378

. V. JefEery, 1860, 13 Moo. P. C. 432 15

Sheard v. Venables,.1867, 36 L. J. Ch. 922 ; 17 L. T. 10 ; 15 W. R. 1166 384

Shearman, Exp. (1896), 66 L. J. Ch. 25 ; 75 L. T. 385 ... 309

Shedden v. Patrick, 1854, 1 Maoct. 535 301

Sheffield Nickel Co. v. Unwin, 1877, 2 Q. B. D..223 ; 46 L. J. Q. B. 299 ;

36 L. T. 246 ; 25 W. R. 493 15



Uv TABLE OF CASES.

PAGE

Shepherd .v. Pybus, 1842, 3 M. & G. 868 ; 4 Soott, N. E. 434 ;
11

L. J. C. P. 101 75

V. Kain, 1821, 5 B. & Aid. 240 ; 24 E. B. 344 . . . . 71

Sheppard v. Oxenford, 1855, 1 K. & J. 491 ; 3 W. R. 397 . . . .
408

Sherwood v. Robins, 1828, Moo. & M. 194 ; 3 C. & P. 339 . . . . 103

Shipr. CrosskiU, 1870, lOEq. 73; 39L. J. Ch. 550 .... 29

Shirley v. Stratton, 1785, 1 Bro. C. C. 440 388

Shropshire Union, &o. Co. v. Reg., 1875, L. R. 7 H. L. 496 : 28 W. R.

709 ; 32 L. T. 283 123, 124, 125, 333

Shurmur v. Sedgwick, 1883, 24 C. T>. 597 ; 53 L. J. Ch. 87 ; 31 W. B.

884 ; 49 L. T. 156 . . . . ' 196

Sibbering v. Baloarres, 1850, 3 D. & S. 735 ; 19 L. J. Ch. 252 . . . 313

SidBey v. Ranger, 1841, 12 Sim. 118 347

Silkstone Coal Co. v. Edey, 1900, 1 Ch. 167 ; 69 L. J. Ch. 73 ; 48 W. R.

137 .... 347

Sillem V. Thornton, 1854, 3 E. & B. 868 ; 23 L. J. Q. B. 362 . . . 92

Simm V. Anglo-Amer. Telegraph Co., 1879, 5 Q. B. D. 202 ; 49 L. J. Q. B.

392 ; 28 W. R. 290 . ' 118

Sinmionds, Ex p., 1885, 16 Q. B. D. 308; 55 L. J. Q. B. 74 ; 54 L. T.

439 ; 34 W. R. 421 437

Simpson v. Howden, 1842, 10 A. & E. 798 ; 9 CI. & Fin. 61 . . . 303

V. Malherbe, 1864, 4 Giff. 702 ; 6 N. R. 245 429

Sims, Be. (1896), 3 Manson, 340 183, 208

Singer v. Wilson (1877), 3 App. Ca. 376 ; 47 L. J. Ch. 481 ; 38 L. T. 303 ;

26 W. R. 664 393

Sismey v. Bley (1849), 17 Sim. 1 ; 18 L. J. Ch. 350 . ... 407

Skarf V. SovQby (1849), 1 Mao. & G. 364 ; 19 L. J. Ch. 30 . . . . 185

Skinner, .Ex ^3. (,1817)j 2 Mer. 453 . . 148

Skottowe V. WilUams (1861), 3 D. P. & J. 535 . . 307, 311, 313, 323, 401

Slater v. Burnley (Mayor), 1888, 36 W. R. 831 ; 59 L. T. 636 . . . 483

V. Nolan, 1876, Ir. Rep. 11 Eq. 367 .. . 149, 171, 172, 173

Slater's Case (1866), 35 Beav. 391 ; 35 L. J. Ch. 304 ; 14 W. R. 446 . 293
Slater's Trust, 1879, 11 C. D. 227 ; 48 L. J. Ch. 473 ; 40 L. T. 184 ; 27

W. E. 448 176
Sleech's Case. See Devaynes v. Noble.

Slim V. Crouoher, 1860, 1 D.F. & J. 518 ; 29 L. J. Ch. 273 ; 2 L. T. 103
;

8W. R. 347 32—35
Sluysken v. Hunter, 1816, 1 Mer. 40 292
Small V. Attwood, 1832, You. 407; 6 CI. & F. 232 . . . 40, 310, 349

V. Currie, 1853, 2 Drew. 102 93
V. Hedgely, 1887, 34 C. D. 379 ; 56 L. J. Ch. 360 ; 56 L. T. 19

;

35 W. E. 472 . . . 229
Smee v. Smee (1879), 5 P. D. 84 ; 49 L. J. P. 8 ; 28 W. R. 703 . . . 272
Smethurst v. Hastings, 1885, 30 C. D. 490 ; 55 L. J. Ch. 173 ; 52 L T

567 ; 33 W. R. 496 309
Smidt V. Tiden, 1874, L. R. 9 Q. B. 446 ; 30 L. T. 891 ; 22 W. R. 913 . 480
Smith V. Adkins, 1872, 14 Bq. 402 ; 41 L. J. Ch. 628 ; 27 L T. 90 ; 20

W. R. 717 492
V. Anderson, 1880, 15 C. D. 247; 50 L. J. Ch. 39; 43 L T. 3*29

29 W. R. 21 '

141
V. Ashton, 1687, 1 Ch, Ca. 263

. 494
V. Bank of Scotland, 1813, 1 Dow. 272 ; 14 R. E. 67 . . 63, 93
V. Bruning, 1700, 2 Vern. 392 267



TABLE OF CASES. Iv

PAGE
Smith V. Chadwiok, 1884, 9 A. C. 187 ; 53 L. J. Ch. 673 ; 50 L. T. 697 ;

32 W. B. 687 . 4, 16, 26, 39, 40, 43, 45, 57, 60, 366, 367, 395, 418
V. Cooke, 1891, A. C. 297 ; 60 L. J. Ch. 607 ; 65 L. T. 1 ; 40 W. E.

67 227
V. Crabtree-(1877), 6 C. D. 591 ; 25 W. E. 824 499
V. Evans, 1860, 28 Beav. 59 i . 117
V. Harrison, 1857, 26 L. J. Ch. 412 ; 5 W. E. 408 . . . . 70
V. Hayes, 1867, Ir. E. 1 C. L. 338 397
V. Hughes (1871), L. E. 6 Q. B. 597 ; 40 L. J. Q. B. 221 ; 25 L. T.

329 ; 19 W. E. 1059 . 67, 69, 76, 448, 449, 450—452, 479, 480, 481
V. Hurst (1852), 10 Ha. 30 ; 22 L. J. Ch. 289 . . 189, 224, 225, 227'

V. IllifEe (1875), 20 Eq. 666; 44 L. J. Ch. 755 ; 83 L. T. 200 ; 23

W. E. 851 364, 424, 460
V. Jeffryes (1846), 15 M. & W. 561 ; 15 L. J. Ex. 325 . . . 479
V. Kay, 1859, 7 H. L. C. 750 ; 30 L. J. Ch. 35 . 3, 14, 41, 60, 61, 135,

*
166, 173, 305

V. Land Corporation, 1884, 28 C. D. 7 ; 51 L. T. 718 . . 47, 48
V. Maitland, 1791, 1 Ves. Jr. 362 500
V. PUgrim, 1875, 2 C. D. 127 ; 34 L. T. 408 . . . . 219, 221

V. Tatton, 1879, 6 L. E. Ir. 41 199, 200
V. Wheatcroft, 1878, 9 C. D. 230 ; 47 L. J. Ch. 745 ; 39 L. T. 103

;

27 W. R. 42 . . 449, 459
V. Whitmore, 1863, 1 H. & M. 576 ; 2D. J. & S. 297 ; 13

W. E. 2 298, 299
Smith's Case, 1867, 2 Ch. 604 ; 36 L. J. Ch. 618 ; 16 L. T. 549 ; 15 W. E.

882 .. 31, 40, 45
Smithson v. PoweU, 1852, 20 L. T. 0. S. 105 103
Smout V. Ilbery, 1842, 10 M. & W. 9 36
Soar V. AshweU, 1893, 2 Q. B. 390 ; 69 L. T. 585 ; 42 W. E, 165 ; 4 B. 602 319

Soci6t6 G^n6rale«. Tramways Union, 1884, 14 Q. B. D. 424; 54 L. J.

Q. B. 177 ; 52 L. T. 912 261

Solomon v. Honywood, 1864, 12 W. E. 572 ; 10 L. T. 186 . . . . 70

Somersetshire Canal Co. v. Harcourt (1858), 2 D. & J. 596 ; 27 L. J. Ch.

625; 6 W. E. 670 108

Somes, Be, 1896, 1 Ch. 250 ; 65 L. J. Ch. 262 ; 74 L. T. 49 ; 44 W. E.

236 288

Soper V. Arnold, 1889, 14 App. Ca. 429 ; 59 L. J. Ch. 214 ; 61 L. T. 702
;

38 W. E. 449 73, 356, 476

South London Fishmarket Co., 1888, 39 C. D. 324 ; 59 L. T. 210; 37

W. E. 3 293

Spaokman's Case, 1865, 34 L. J. Ch. 321 ; L. E. 2 H. L. 171 . . 308, 321

Spaight V. Cowne, 1863, 1 H. & M. 359 93, 255, 330

Spain (Queen of) v. Parr, 1869, 39 L. J. Ch. 73 ; 21 L. T. 555 ; 18 W. B.

110 157

Spencer v. Clarke, 1878, 9 C. D. 137 ; 47 L. J. Ch. 692 ; 27 W. B. 133 . 365

V. Slater, 1879, 4 Q. B. D. 13 ; 48 L. J. Q. B. 204 ; 27 W. E. 134
' 225

Spettigue v. Carpenter, 1735, 3 P. Wms. 361 299

Spicer v. Martin, 1888, 14 App. Ca. 12 ; 58 L. J. Ch. 309 ; 60 L. T. 546

;

37W.E. 689 106

Spirett V. WiUows, 1864, 3 D. J. & S. 293 ; 34 L. J. Ch. 365 ; 14 L. T.

720 ; 14 W. E. 941 187, 188

Spokes V. Grosveuor Hotel, 1897, 2 Q. B. 124 ; 66 L. J. Q. B. 572 ; 76

L. T. 679 ; 45 W. E. 546 401



•JVi TABLE OF CASES.

PAGE

Spring V. Pride (1864), 4 D. J. & S. 395 ; 12 W. B. 892 ; 10 L. T. 473 . 140

Spunner v. "Walsh, 1847, 10 Ir. Eq. 386 ; 11 Ir. Eq. 598 . . . . 238

Squire v. Campbell, 1836, 1 M. & 0. 459 ; 6 L. J. Ch. 41 . . . . 459

St. Aubyn v. Smart, 1868, 3 Ch. 646 ; 19 L. T. 192 ; 16 W. E. 1095 . . 412

St. John V. St. John, 1805, 11 Ves. 526 406

Staoey v. Elph, 1833, 1 M. & K. 195; 2 L. J. Ch. 5Q 148

Stafiord v. Stafford, 1857, 1 D. & J. 193 ; 4 Jur. N. S. 149 .. . 435

Stainton v. Carron, 1861, 30 L. J. Ch. 713 ; 4 L. T. 659 ; 7 Jur. N. S.

645 477

Stamford v. Dawson (1867), 15 W. B. 896 ; 4 Eq. 352 ; 36 L. J. Ch. 749 . 348

Standen v. Standen, 1795, 2 Ves. Ir. 589 ; 6 Bro. P. C. 193 . . . 501

Stanhope's Case, 1865, 1 Ch. 161 ; 35 L. J. Ch. 296 . . . 262, 308, 321

Stannard v. Harrison, 1871, 19 W. B. 812 ; 24 L. T. 570 . . . . 302

Stanton v. TattersaU, 1853, 1 Sm. & G. 529 102, 427

Staple Merchant Co. v. Bank of England (1888), 21 Q. B. D. 160 ; 57

L. J. Q. B. 418 ; 36 W. B. 880 125

Stapylton v. Scott, 1807, 13 Ves. 425 446, 472

-u. Stapylton (1739), 1 Atk. 10 438

Stenotyper, Lim., Be, 1901, 1 Ch. 250; 70 L. J. Ch. 74; 84 L. T. 149;

8 Mans. 203 218, 223

Stephens v. Australasian Ins. Co., 1872, L. E. 8 C. P. 18 ; 42 L. J. C. P.

12 ; 27 L. T. 585 ; 21 W, B. 228 467

V. Olive, 1786, 2 Bro. C. C. 90 187

V. Venables (1862), 31 Beav. 124 47

Stepneyi). Biddulph(1865), 13W. B. 576; 12L. T. 176 . . . .344
Sterry v. Combs, 1871, 40 L. J. Ch. 595 ; 25 L. T. 10 ; 19 W. B. 964 . . 110

Stevens v. Mid Hants Bly., 1873, 8 Ch. 1064 ; 42 L. J. Oh. 694 ; 21 W. B.

858 110

Stevenson v. Newnham, 1853, 13 0. B. 285 ; 22 L. J. 0. P. 110 . . . 340

Stewart v. AUiston, 1815, 1 Mer. 26 ; 15 B. B. 81 . 101, 381, 383, 385, 386

V. Kennedy, 1890, 15 App. Ca. 118 . 100, 356, 432, 435, 441, 442, 453

1). Stewart, 1839, 6 01. & F. 911 . . . . 95, 438, 476, 477
Stewart's Case, 1866, 1 Ch. 574; 35 L. J. Ch. 738 ; 14 L. T. 817 . . 251,

261, 308
Stikeman v. Dawson, 1847, 1 De G. & S. 90 ; 16 L. J. Ch. 205 . 63, 131, 413,

417
Stileman'D. Ashdown (1742), 2 Atk. 477 . ... 187, 188, 193
Stocken v. St6cken, 1838, 4 M. & 0. 95 ; 2 M. & K. 489 . . . 265
Stockton Iron Furnace Co. (1879), 10 0. D. 335; 48 L. J. Ch. 417 ; 27

W. B. 433 ; 40 L. T. 19 228
Stokes V. Cox, 1857, 1 H. & N. 533 ; 26 L. J. Ex. 113 ; 5 W. E. 89 . . 92
Stokoe V. Cowan (1861), 29 Beav. 637 ; 9 W. B. 801 ; 4 L. T. 695 . 189, 203
Stone V. City and County Bank, 1877, 3 C. P. D. 282 ; 47 L. J. 0. P. 681

;

38L. T, 9 340
V. Godfrey (1854), 5 D. M. & G. 76 ; 23 L. J. Ch. 769 . 309, 431—433,

441, 487
v. Yeovil Corporation (1875), 1 0. P. D. 99 ; 46 L. J. 0. P. 137

;

36 L. T. 279 ; 25 W. E. 240 458
Storey II. Waddle, 1879, 4 Q, B.D. 289; 27 W.B. 833 .... 472
Strachan v. Barton, 1856, 11 Ex. 650 ; 25 L. J. Ex. 182 . . 219, 223
Strathmore v. Bowes (1797), 6 Br. P. C. 427 ; 2 Cox, 28 ; 1 E. B. 76 .

'

266
Stray v. BusseU (1859), 1 E. & E. 888 ; 29 L. J. Q. B. 115 ; 8 W. B. 240 . 76
Street v. Blay (1831), 2 B. & Ad. 456 ; 36 B. B. 626 . . . 7, 358



TABLE OF CASES. Ivil

PAGB
Stribley v. Imperial Ins. Co. (1876), 1. Q. B. D. 507 ; 45 L. J. Q. B. 396

;

34 L. T. 281 ; 24 W. R. 701 89
Strickland v. Turner, 1852, 7 Ex. 208 ; 22 L. J. Ex. 115 . . 440, 473, 487
Stringer and EUey, Be, 1901, 1 Q. B. 105 ; 70 L. J. Q. B. 19 ; 49 W. E.

Ill 498
Strong V. Strong, 1854, 18 Beav. 408 191, 203
Stroughill V. Anstey (1852), 1 D. M. & G. 635 ; 22 L, J. Ch. 130 . . . 244
Strutt V. Smith (1834), 1 Or. M. & R. 312 ; 3 L. J. Ex. 357 .. . 396
Stubbing, Ex p. (1881), 17 C, D. 58 ; 50 L. J. Ch. 547 ; 29 W. R. 653 ; 44

L. T. 87 217, 223
Stucley V. BaUy (1862), 1 H. & C. 414 ; 31 L. J. Ex. 483 ; 10 W. E. 720 . 6,

37, 38
Stump V. Gaby (1852), 2 D. M. & G. 623 ; 22 L. J. Ch. 352 ... 305
Sturge V. Sturge (1849), 12 Beav. 229 ; 19 L. J. Ch. 17 ; 14 Jiir. 159 . 173,

432, 434
Sturgis V. Morse (185'f), 24 Beav. 541 ; 3 D. & J. 1 ; 29 L. J. Ch. 766 . 320
Sullivan v. Mitcalfe (1880), 5 C. P. D. 455 ; 49 L. 3. C. P. 815 ; 44 L. T. 8 ;

29 W. E. 181 81

Sumner v. PoweU (1816), 2 Mer. 30; T. & E. 423 ; 16 R. E. 136 . . 468
Surplice v. Earnsworth (1844), 7 M. & G. 576 ; 13 L. J. C. P. 215 . . 73
Sutton V. Temple (1843), 12 M. & W. 52 ; 13 L. J. Ex. 17 . . .44
Swaisland v. Dearsley (1861), 29 Beav. 430 ; 30 L. J. Ch. 652 ; 9 W. E.

526 383,443,478
Swan V. N. B. Australasian Co., 1863, 2 H. & C. 182 ; 31 L. J. Ex. 425

;

11 W. E. 862 31, 105, 115, 126

Swift V. Jewsbury, 1874, L. E. 9 Q. B. 301 ; 43 L. J. Q. B. 56 ; 30 L. T.

31 . 84, 85, 372

V. Winterbotham, 1873, L. R. 8 Q. B. 244 ; 43 L. J. Q. B. 56 ; 30

L. T. 31 ... 402

Swire v. Francis (1877), 3 App. Ca. 106 ; 47 L. J. P. C. 18 ; 37 L. T. 554 82,

84, 373, 374

Sykes V. Beadon (1879), 11 C. D. 170 ; 48 L. J. Ch. 522 ; 40 L. T. 243 ; 27

W. R. 464 . . 408

Symonds v. City Bank (1886), 34 W. R. 364 392

Tabob v. Cunningham (1875), 24 W. R. 153 . . . . . 165

Tadoaster Brewery v. WUson, 1897, 1 Ch. 705 ; 66 L. 3. Ch. 402'; 76 L. T.

459 ; 45 W. R. 428 316

Tamplin v. James, 1880, 15 C. D. 215 ; 43 L. T. 520 ; 29 W. R. 311 . 442,

443, 489

Tankard, Be, 1899, 2 Q. B. 57 ; 68 L. 3. Q. B. 670 ; 80 L. T. 500 ; 47 W. R.

624 207

Tarbaok v. Marbury (1705), 2 Vern. 509 ... 187, 189

Tarleton v. LiddeU (1851), 17 Q. B. 390; 20 L. J. Q. B. 507; 15 Jur.

1170 '.

183, 205

Tate V. Hyslop, 1885, 15 Q. B. D. 368 ; 54 L. J. Q. B. 592 ; 53 L. T. 581 90

V. WiUiamson, 1866, 2 Ch. 56 ; 15 L. T. 549; 16 W. R. 321 . 50, 134,

135, 136, 137, 154, 165, 169, 173

Tatton V. Wade, 1856, 18 C. B. 371 ; 25 L. J. C. P. 240 ; 4 W. R. 458 . 372

Taylor, Ex p., 1856, 8 D. M. & G. 254 ; 25 L. J. B. 35 ; 4 W. E. 305 . . 131

Exp. (1886), 18 Q. B. D. 295 ; 56 L. J. Q. B. 195 ; 35 W. E. 148 218

V. Ashton, 1843, 11 M. & W. 401 ; 12 L. 3. Ex. 363 .. . 371

V. Baker, 1818, 5 Price, 806 ; 19 E. R. 625 247



Iviii TABLE OF CASES.

FAGB

Taylor v. Blakelook, 1885, 32 C. D. 650 ; 55 L. J. Q. B. 97 ; 53 L. T.

753 ; 84 W. E, 175 325, 398

V. Bowers, 1876, 1 Q. B. D. 291; 46 L. J. Q. B. 39; U L. T.

938 ; 24 W. E. 499
^'^

V. BuUen, 1850, 5 Ex. 784 ; 20 L. J. Ex. 21 . . . 37, 71

V. Chester (1869), L. E. 4 Q. B. 309 ; 38 L. J. Q. B. 225 ;
21 L. T.

859 .

*0*

V. Chichester Ely. Co., 1870, L. E. 4 H. L. 628; 39 L. J. Ex.

217 ......•.*• 303

V. Coenen (1876), 1 C. D. 636; 34 L. T. 18 . . • 183, 185

V. Johnstone, 1880, 19 C. D. 603 ; 51 L. J. Ch. 879 ; 46 L. T.

219 ; 30 W. E. 508 132, 168

V. Jones, 1743, 2 Atk. 599 191

V. London and County Banking Co., 1901, 2 Ch. 231 ; 70 L. J. Ch.

477 ; 84 L. T. 397 ; 49 W. E. 451 . 122, 125, 230, 260, 324—327, 332,

333, 835

D. Obee(1816), 3Price, 83; 17E. E. 548 166

V. Eichardson, 1853, 2 Drew. 16 ; 28 L. J. Ch. 9 ; 2 W. E. 29 . 501,

504

V. EusseU, 1891, 1 Ch. 8 ; 60 L. J. Ch. 1 ; 63 L. T. 593 ; 39

W. E. 81 123, 324

V. Salmon, 1888, 4 M. & C. 134 165

V. Stibbert, 1794, 2 Ves. Jr. 437 ; 2 E. E. 278 . . . • 230

Teasdale v. Braithwaite, 1876, 5 C. D. 680 ; 46 L. J. Ch. 725 ; 36 L. T.

601 ; 25 W. E. 546 195

V. Teasdale, 1730, Sel. Ca. Ch. 59 109

Teed v. Beere (1859), 5 Jur. N. S. 881 320

Tempest, Exp., 1870, 6 Ch. 70; 40 L. J. B. 22; 23 L. T. 650; 19 W. E.

187 219, 222

Tennant v. Trenohard (1869), 4 Ch. 547 ; 38 L. J. Ch. 169 ; 20 W. E. 785 141

Tennent v. Glasgow Bank, 1879, 4 App. Ca. 615 ; 27 W. E. 649 . . 810, 341

Terry v. Wacher (1846), 15 Sim. 447 173

and White, Be, 1886, 32 C. D. 14 ; 55 L. J. Ch. 345; 54 L. T. 353
;

34 W. E. 379 104

Tetley, Be, Ex p. Jefirey (1897), 3 Manson, 321 ; 66 L. J. Q. B. Ill . 190, 199,

205, 207, 393

Thorn V. Bigland, 1858, 8 Ex. 725 ; 22 L. J. Ex. 243 . . . 26, 96, 392

Thomas v. Atherton (1878), 10 C. D. 185 ; 48 L. J. Ch. 370; 40 L. T. 77 . 429

V. Powell, 1794, 2 Cox, 394 ; 2 E. E. 86 . . . - 359, 441

Thompson v. Oartwright (1868), 33 Beav. 185 ; 2 D. J. & S. 10 ; 33 L. J.

Ch. 324 ; 12 W. E. 116 259

V. Harrison (1787), 2 Bro, C. C. 163 ; 1 Cox, 344 ... 412

V. Webster (1861), 4 D. & J. 600 ; 7 Jur. N. S. 531 ; 28 L. J.

Ch. 703 ; 9 W. E. 641 . 184, 185, 188, 191, 198, 199, 201, 203

V. Whitmore (1860), 1 J. & H. 268 ; 3 L. T. 845 ; 9 W. E. 297 470
Thomson v. Clanmorris, 1900, 1 Ch. 718 ; 69 L. J. Ch. 337 ; 82 L. T. 277 ;

48 W. E. 488 77
V. Eastwood (1877), 2 App. Ca. 215 ... . 306, 415, 416

Thornber v. Sheard (1850), 12 Beav. 589 . .... 164, 248

Thorndike v. Hunt (1859), 3 D. & J. 564 ; 28 L. J. Ch. 417 ; 7 W. E. 246
;

32 W. E. 346 825

Thome v. Heard, 1895, A. C. 495 ; 64 L. J. Ch. 652 ; 73 L. T. 291 ; 44

W. E. 155 14, 320, 373



TABLE OF CASES. llX

FAQE
Thornewell v. Johnson (1881), 50 L. J. Ch. 641 ; 44 L. T. 768 ; 29 W. E.

677 238
Thornton v. Kempster, 1814, 5 Taunt. 786 ; 15 B. B. 658 ... 479
Thoroughgood's Case, 1581, 2 Co. Bep. 9 b 11

Thorpe v. Holdsworth (1868), 7 Eq. 139 ; 38 L. J. Ch. 194 ; 17 W. E. 394 833,

336
V. Jackson (1837), 2 Y. & C. 553 . . . . . 467, 468

Thurstan v. Nottingham Bldg. Soc, 1901, 1 Ch. 88 ; 83 L. T. 424 ; 49

W. E. 56 132, 343, 413
Tildesley v. Lodge, 1857, 3 Sm. & G. 543 ; 30 L. T. 0. S. 39 . . 328, 331
Toft V. Stephenson (1850), 7 Ha. 1 ; 1 D. M. & G. 28 ; 5 D. M. & G. 735 ;

21 L. J. Ch. 129 319
Toker v. Toker, 1863, 31 Beav. 629 ; 3 D. J. & S. 487 ; 32 L. J. Ch. 322 ;

8 L. T. 777 168, 173, 420
ToUet V. ToUet, 1728, 2 P. Wms. 489 ; 2 Wh. & Tu. 289 . 490, 492, 494, 495
Tomkins v. SafEery, 18*^7, 3 A. C. 235 ; 26 W. B. 62 ; 87 L. T. 758 . 219, 222

Tomkinson v. Balkis, 1891, 2 Q. B. 614 ; 60 L. J. Q. B. 558 ; 64 L. T.

816 ; 39 W. B. 693 3, 106
TomUn's Case, 1898, 1 Ch. 104 ; 67 L. J. Ch. 11 ; 77 L. T. 521 ; 46 W. B.

171 309
Tomlin v. Underhay (1882), 22 C. D. 495 ; 48 L. T. 552 . . . . 496

Tomson v. Judge (1855), 3 Drew. 306 ; 24 L. J. Ch. 785 ; 3 W. E. 561 . 153

Tonkin v. Hughes (1885), 79 L. T. 47 ; 1 T. L. E. 469 . . . . 150

Topham, Exp., 1873, 8 Ch. 614 ; 42 L. J. B. 57 ; 21 W. E. 655 . 217, 219,

221
V. Portland, 1863, 1 D. J. & S. 517 ; 32 L. J. Ch. 606 ; 8 L. T.

679 ; 11 W. B. 813 , 14, 283, 285—288, 420

Torrance v. Bolton, 1872, 8 Ch. 118 ; 42 L. J. Ch. 177 ; 27 L. T. 738 ; 21

W. B. 134 40, 57, 101, 420, 452

Torre v. Torre, 1853, 1 Sm. & G. 518 ; 1 Eij. E. 364 ; 1 W. E. 490 . . 460

Toulmin v. Steere, 1816, 3 Mer. 210 ; 17 E. B. 67 . . . 254, 255, 331

Tourville v. Naish (1734), 3 P. Wms. 306 398

Townend v. Toker, 1866, 1 Ch. 446 ; 35 L. J. Ch. 608 ; 14 L. T. 531
;

14 W. E. 806 186, 197, 203, 204

Townsend v. Growdy (1860), 8 C. B. N. S. 477 ; 29 L. J. C. P. 300 ; 2

L. T. 537 483

V. Westaoott, 1840, 2 Beav. 340 ; 4 Beav. 58 ; 9 L. J. Ch. 241 184,

186

Townshend v. Stangroom, 1801, 6 Ves. 328 ; 5 E. E. 312 . . . 469, 470

TraiU v. Baring, 1864, 4 D. J. & S. 318 ; 33 L. J. Ch. 521 ; 10 L. T. 215
;

12 W. B. 678 28, 41, 42

Trainor v. Phoenix Pire Ass. Co., 1892, 65 L. T. 825 300

Travers v. BlundeU; 1877, 6 C. D. 436 ; 36 L. T. 341 .... 500

Trevelyan v. Charter, 1846, 9 Beav. 140 ; 6 L. J. Ch. 274 . . . . 344

Tribe v. Tribe (1849), 13 Jur. 793 274

Trigge v. LavaUee (1862), 15 Moo. P. C. 271 ; 8 L. T. 154 ; 11 W. B. 404 438,

441, 476

TroweU v. Shenton (1878), 8 C. D. 318 ; 47 L. J. Ch. 738 ; 38 L. T. 369;

26W. E. 837 193

Trower v. Newoome, 1813, 3 Mer. 704 ; 17 E. B. 171 . . . 47, 48, 49

Tuck V. Southern Comities Bank (1889), 42 C. D. 471 ; 61 L. T. 159 . 399

Tucker v. Beniiett, 1887, 38 C. D. 1 ; 57 L. J. Ch. 507 ; 58 L. T. 650 . . 135,

181, 464



Ix TABLE OF CASES.

PAGE

Tucker v. Phipps, 1746, 3 Atk. 358 . . .... 291

Tulk V. Moxtay, 1848, 2 Ph. 774 231

Tullis V. Jaoson, 1892, 3 Ch. 441; 61 L. J. Oh. 655; 67 L. T. 340; 41

W. R. 11 -298

Turner, Be, 1883, 28 C. D. 205 ; 54 L. J. Ch. 690 ; 52 L. T. 70 ; 33 W. E.*

265 284

V. Collins, 1871, 7 Ch. 329; 41 L. J. Ch. 558; 25 L. T. 779; 20

W. B. 205 163, 179, 307, 309, 422, 470

V. Green, 1895, 2 Ch. 205; 64 L. J. Ch. 539; 72 L. T. 763; 43

W. B. 537 62, 66, 95, 96, 884

V. Harvey, 1821, Jac. 169 ; 23 B. E. 15 63, 64

V. Smith, 1901, 1 Ch. 213 ; 70 L. J. Ch. 144 ; 83 L. T. 704 ; 49

W. E. 186 .... . 12, 117, 122, 125, 260

V. Turner, 1880, 14 C. D. 829 ; 42 L. T. 495 ; 28 W. B. 859 . 306, 475

and Skelton, Ee, 1879, 13 C. D. 130 ; 49 L. J. Ch. 114 ; 41 L. T.

668 ; 28 W. E. 312 486

Turquand v. MarshaU, 1869, 4 Ch. 376 ; 38 L. J. Ch. 639 ; 20 L. T. 766 ;

17 W. E. 935 401

V. Bicketts (1848), 1 H. L. C. 472 503

Turton v. Benson, 1718, 1 P. Wms. 495 .. . . 264, 335

Twining a Morrioe (1788), 2 Bro.C. C. 326 271

Twyoross v. Grant (1877), 2 C. P. D. 469 ; 46 L. J. C. P. 636 ; 36 L. T.

812; 25W. E. 701 81,82,147,376,400,409

Twyne's Case (1601), 3 Eep. 80 ; 1 Sm. L. C. 12 . . . 190, 200, 203

Tyler v. Yates (1871), 6 Ch. 665; 40 L. J. Ch. 768 ; 25 L. T. 284; 19

W. E. 209 176, 343, 428

Tyrrell v. Bank of London (1862), 10 H. L. C. 26 ; 31 L. J. Ch. 369 . 150,

155, 156, 344

Udell v. Atherton (1861), 7 H. & N. 172 ; 80 L. J. Ex. 837 ; 4 L. T. 797 65,

82, 83, 372

Ulrioh V. Litchfield, 1742, 2 Atk. 372 504

Ungley v. Ungley, 1877, 5 C. D. 887; 46 L. J. Ch. 854; 87 L. T. 52;

25 W. E. 733 113, 114

Union Bank v. Munster (1887), 37 C. D. 51 ; 57 L. J. Ch. 124 ; 57 L. T.

877 ; 36 W. E. 72 270, 380

Unity Bank, Exp. (1858), 3 D. & J. 63 ; 27 L. 3. B. 33 ; 6 W. B. 640 . 131

Uppington v. BuUen (1842), 2 Dr. & War. 185 . . . 150, 152, 171, 172
Upton V. Vanuer (1861), 1 Dr. & S. 594 ; 5 L. T. 480 ; 10 W. B. 99 . . 109

Urmston v. Pate (1794), 3 Ves. 235, n . . 441
Urquhart v. Maopherson (1878), 8 App. Ca. 831 ... . . 15

Vadala v. Lawes (1890), 25 Q. B. D. 310 ; 63 L. T. 128 ; 88 W. E. 594 . 302
Van V. Gorpe (1884), 3 My. & K. 269 57, 238
Vandeleur v. Blagrave (1847), 17 L. J. Ch. 45 116, 117
Vane v. Vane (1873), 8 Ch. 383; 42 L. J. Ch. 299; 28 L. T. 320; 21

W. E. 252 . . 14^ 254, 321, 330
VauxhaU Bridge Co. v. Spencer (1821), 2 Madd. 356 ; Jao. 64 . . 267, 303
Venezuela, Central Ely. of, v. Kisch (1865), L. E. 2 H. L. 99 ; 36 L. J.

Ch. 849 ; 16 L. T. 500 ; 15 W. E. 821 . . . . 49, 61, 62, 80, 308
Vernede v. Weber (1856), 1 H. & N. 311 ; 25 L. J. Ex. 326 .. . 87
Vernon v. Keys (1812), 12 East, 632 ; 4 Taunt. 488 ; 11 R. E. 499 . 43, 49,

50,51



TABLE OF CASES. Ixi

PAGE
Vernon v. Vernon, 1737, Ambl. 3 491
Viantu. Cooper (1897), 76 L. T. 768 288
Viokers v. Bell (1864), 9 L. T. 600 ; 12 W. E. 589 }73

V. Hertz (1871), L. R. 2 H. L. Sc. 113 116
Vigers v. Pike (1842), 8 CI. & F. 650 43, 309, 351
Viney, Exp. (1897), 2 Q. B. 16; 66 L. J. Q. B. 491 ; 4 Manson, 111 . . 220
Voisey, Exp. (1882), 21 C. D. 442; 52 L. J. Ch. 121; 31 W. B. 19; 47

L. T. 362 228
Vorley v. Cooke (1857), 1 Gifi. 230 ; 27 L. J. Oh. 185 ; 30 L. T. 146 . 11, 12

Waddell v. Blockey (1879), 4 Q. B. D. 678 ; 48 L. J. Q. B. 517 ; 41

L. T. 458; 27 W. B. 938 378

Wainwrlght, Exp. (1881), 19 0. D. 140 ; 51 L. J. Ch. 67 ; 45 L. T. 562
;

30 W. B. 125 147
V. Mlller,*1897, 2 Ch. 255 ; 66 L. J. Oh. 616 ; 76 L. T. 718

;

45 W. B. 652 287

Wakei). Harrop (1862), 1 H. & C. 202; 31 L. J. Ex. 451 ; 7 L. T. 96;

10 W. B. 626 459, 469
«. Wake (1791),. IVes. Jr. 335 505

Wakefield v. Gibbon (1857), 1 Gifi. 401 ; 26 L. J. Oh. 505 ; 5 W. E. 479 . 205

Waldron v. Sloper, 1852, 1 Drew. 193 . .... 115, 124

Waldy V. Gray, 1875, 20 Eq. 238 ; 44 L. 3. Oh. 394 ; 32 L. T. 531 ; 23

W. B. 676 259, 331

Walfordu. Adie, 1846, 5Ha. 112 313

Walker v. Armstrong, 1856, 8 D. M. & G. 531 ; 25 L. J. Ch. 738 ; 4

W. E. 770 460

V. Burrows, 1745, 1 Atk. 93 188

V. Smith, 1861, 29 Beav. 394 153, 277, 421

, V. Symonds, 1818, 3 Sw. 1 ; 19 E. B. 155 .. . 57, 95, 312

Walker and Oakshott, Be, 1901, 2 Oh. 383 ; 70 L. J. Ch. 666 ; 84 L. T.

809 ; 50 W. B. 41 380

WaU V. Cockerell, 1863, 10 H. L. C. 229 ; 32 L. J. Ch. 276 : 11 W. E. 442 305,

308

V. Stubbs (1815), 1 Madd. 80 ; 2 V. & B. 354 ; 15 B. B. 210 . 48, 388

WaUingford v. Mutual Soc, 1880, 5 A. C. 685; 50 L. 3. Q. B. 49; 43

L. T. 258 ; 29 W. R. 81 391

Wallis and Barnard, Be, 1899, 2 Ch. 515 ; 68 L. J. Ch. 753 ; 81 L. T.

382 ; 48 W^. B. 57 380

WaUwyim v. Lee, 1803, 9 Ves. 24 ; 7 B. B. 142 328

Walsham v. Stainton, 1863, 1 D. J. & S. 678 ; 2 H. & M. 1 ; 9 L. T. 603

;

12 W. B. 199 U, 394, 411

Walsh, Be, 1868, 15 W. E. 1117 461

Walters v. Morgan, 1861, 3 D. F. & 3. 723 ; 4 L. T. 758 64, 66, 381, 389, 418

Ward V. Dean (1832), 3 B. & Ad. 234 ; 37 E. E. 419 .... 498

„. Dunoombe, 1893, A. C. 369 ; 62 L. 3. Ch. 881 ; 69 L. T. 121

;

42 W. B. 59 . . . . . . • 127, 128, 262

V. Hobbs (1878), 4 App. Ca. 13 ; 48 L. J. 0. P. 281 ; 40 L. T. 73

;

27 W. E. 114 69, 71

u. Shallet, 1750, 2 Ves. 16 196

V Sharp, 1884, 53 L. 3. Oh. 313 ; 50 L. T. 557 ; 32 W. B. 584 . 154

V Wallis, 1903, 1 Q. B. 675 ; 69 L. 3. Q. B. 423 ; 82 L. T. 261 . 483,

485



Ixii TABLE- OF CASES.

PAGE

Warde v. Dickson (1859), 6 Jur. N. S. 698 284

Warden v. Jones, 1867, 2 D. & J. 76 ; 27 L. J. Oh. 190 ; 30 L. T. 206 ; 6

W. E. 108 114, 189, 193

Ware v. Egmont (1854), 4 D. M. & G. 460; 24 L. J. Ch. 361 ; 3 W. B. 48 233,

234, 235, 248

V. Gardner (1869), 7 Eq. 317; 38 L. 3. Ch. 848; 20 L. T. 71; 17

W. E. 489 188

Warner v. Jacob (1882), 20 C. D. 220 ; 51 L. J. Ch. 642; 46 L. T. 656; 30

W. B. 731 289

Warren, Be, 1900, 2 Q. B. 138; 69 L. J. Q. B. 425; 82 L. T. 502; 48

W. B. 523 '.
. 218, 223

Wasdale, Be, 1899, 1 Ch. 163 ; 68 L. J. Ch. 117 ; 79 L. T. 520 ; 47 W. B.

169 262

Wason V. Wareing, 1852, 15 Beav. 151 246

Watson V. Marston, 1853, 4 D. M. & G. 230 ... 381, 431, 445, 451

V. Bodwell (1879), 11 C. D. 150 ; 48 L. J. Ch. 209 ; 39 L. T. 614
;

27 W. B. 265 . . 151, 154, 356

Watt V. Grove, 1805, 2 Soh. & Lef. 492 ... 171, 172, 263, 343, 420

Waugh V. Bussell, 1814, 5 Taunt. 707 ; 15 B. B. 624 .... 456

Wauton V. Coppard, 1899, 1 Ch. 92 ; 68 L. J. Ch. 8 ; 79 L. T. 467 ; 47

W. B. 72 382

Way «. Hearn, 1862, 13 C. B. N. S. 292 ; 32 L. J. C. P. 34 -. . .458
Way's Trust, 1864, 2 D. J. & S. 365 ; 34 L. J. Ch. 49; 11 L. T. 495 ; 18

W. B. 149 • 189

Webb, Be. See Lambert t. SHU.
V. Byng (1855), 1 K. & J. 580 ; 1 Jur. N. S. 696 . . . . 603

Webster v. Cecil, 1861, 30 Beav. 62 444
Wedderburn v. W., 1838, 4 M. & C. 41 ; 8 L. J. Ch. 177 . 147, 305, 320
Weekes' Settlement, Be, 1897, 1 Ch. 289 ; 66 L. J. Ch. 179 ; 76 L. T. 112 ;

45 W. B. 265 490, 495
Weir V. Bell, 1878, 3 Ex. D. 238 ; 47 L. J. Ex. 704 ; 38 L. T. 929 . 4. 83, 84,

87, 374, 410
Weise v. Wardle, 1874, 19 Eq. 171; 23 W. E. 208 413
Wellesley v. Momington (1855), 2 K. & J. 143 ; 1 Jur. N. S. 1202 . . 280
Weknan v. Welman, 1880, 15 C. D. 570 ; 49 L. J. Ch. 736 ; 43 L. T. 145 195,

460, 464
Wensley, Ex p., 1862, 1 D. J. & S. 273 ; 32 L. J. B. 23 ; 7 L. T. 548 ; 11

W. B. 241 210
Wentvrorth v. Lloyd, 1863, 32 Beav. 467 ; 10 H. L. C. 589 .. . 31G
West V. Jones, 1851, 1 Sim. N. S. 208 ; 20 L. J. Ch. 362 . . 105, 117

V. Bay, 1854, Kay, 385 23 L. J. Ch. 447 ; 2 W. E. 319 . , .

'

290
V. Beid (1843), 2 Ha. 249 ; 12 L. J. Ch. 245 . . 233, 234, 236, 248

West Devon Consols Mine, Be (1888), 38 C. D. 51 ; 57 L. J. Ch. 850; 58
L. T. 61 ; 36 W. E. 342 476, 477

West London Commercial Bank v. Kitson, 1884, 13 Q. B. D. 360 ; 53
L. J. Q. B. 345 ; 50 L. T. 656 36, 56

Westby v. Westby (1842), 2 Dr. & War. 502 '477

Western Bank of Scotland i;. Addie (1867), L. E. 1 H. L. Sc. 145 . . 9, 30,

60, 83, 85, 86, 372
Weston's Case, 1879, 10 C. D. 579 ; 48 L. J. Ch. 425 ; 40 L T 48-27

W. E. 310 '

. 142
Wethered v. Wethered, 1828, 2 Sim. 183 ; 29 E. B, 77 . . .

'. 268
Whalley v. Whalley, 1816, 1 Mer. 436 ; 3 Bligh, 1 . . . 171, 313, 320



TABLE OP CASES. Ixiii

FAGS
Whalley v. WhaUey, 1860, 2 D. F. & J. 310 310

Wheeler v. Palmer, 1811, 2 Ba. & Be. 18 . . . . . . 283

Wheelton v. Hardisty, 1857, 8 E. & B. 232 ; 27 L. J. Q. B. 241 . 39, 82, 91

Whelani). Palmer (1888), 39 C. D. 648 ; 57 L. J. Ch. 784 ; 58 L. T. 937
;

36 W. R. 587 284, 288

Whiehoote v. Lawrence, 1798, 3 Ves. 740 140

Whitbread v. Smith (1854), 3 D. M. & G. 727 193

White and Smith, 1896, 1 Ch. 637 ; 65 L. J. Ch. 481 ; 44 W. B. 424 . . 59

White, Be, 1898, 1 Ch. 297; 67 L. 3. Ch. 139; 77 L. T. 793; 46 W. E.

247 138

V. Garden, 1851, 10 C. B. 919 ; 20 L. J. C. P. 166 ; 15 Jur. 630 53,

340

V. Haymen, 1883, 1 Cab. & El. 101 . 81

V. Wakefield, 1835, 7 Sim. 401 ; 4 L. J. Ch. 195 ; 40 R. R. 163 . 241

V. Wakley, 1860, 26 BeaV. 17 ; 28 L. J. Ch. 77 ; 6 W. B.

791 . .

'
108, 112

,

V. White (1872), 15 Eq. 247 ; 42 L. J. Ch. 288 ; 27 L. T. 752 . 460, 472

Whiteley, Be, 1891, 1 Ch. 558 ; 60 L. J. Ch. 149; 64 L. T. 81 ; 39 W. R.

248 . , . . 298

Whiteley's Case, 1900, 1 Ch. 365 ; 69 L. J. Ch. 250 ; 82 L. T. 134 ; 48

W. R. 440 . . . . 310, 341, 354

Whitmore v. Mason, 1861, 2 J. & H. 204 ; 31 L. J. Ch. 433 ... 229

Whittaker, Ex p., 1875, 10 Ch. 446 ; 44 L. J. B. 91 ; 82 L. T. 443 ; 23

W. R. 555 53, 60, 77

Be, 1901, 1 Ch. 9 ; 70 L. J. Ch. 6 ; 83 L. T. 449 ; 49 W. R.

106 190

Whittington v. Seale-Hayne (1900), 82 L. T. 49 360

Widgery v. Tepper (1877), 5 C. D. 516 ; 7 C. D. 423 ; 25 W. E. 546 ; 38

L. T. 434 150

WUbraham v. Livesey,. 1854, 18 Beav. 206 ; 2 W. R. 281 . . . 241

Wilde V. Gibson, 1848, 1 H. L. C. 605 . 17, 26, 56, 63, 231, 356, 381, 393—395

Wilding V. Sanderson, 1897, 2 Ch. 534
; , 66 L. 3. Ch. 684 ; 77 L. T. 67

;

45 W. R. 675 . . . 435, 495

Wilkinson, JSx p., 1883, 22 C. D. 788 ; 52 L. J. Ch. 657 ; 31 W. R. 649
;

48 L. T. 495 219

V. Powkes, 1852, 9 Ha. 592 343, 348, 348

V. Henderson, 1833, 1 M. & K. 582 ; 2 L. J. Ch. 190 . . 462

Wilkinson's Case, 1867, 2 Ch. 536 ; 36 L. J. Ch. 489 ; 15 W. R. 499 . . 264

Willan V. Willan, 1814, 2 Dow, 274 171, 173

Williams' Case, 1875, 1 C. D. 576 ; 45 L. J. Ch. 48 294

Williams v. Bayley, 1866, L. R. 1 H. L. 200 ; 35 L. J. Ch. 717 ; 14 L. T.

802 166, 167, 173

V. Evans, 1875, 19 Eq. 547 ; 44 L. J. -Ch. 319 ; 33 L. T. 359 ;

23 W. R. 466 113

V. Llewellyn, 1827, 2 Y. & Jervis, 68 393

V. Mason (1873), 28 L. T. 232 ; 21 W. E. 386 ' . . . 372

V. Quebrada Co., 1895, 2 Ch. 751 ; 65 L. J. Ch. 68 ; 73 L. T.

397 ; 44 W. R. 76 425

V. Scott, 1900, A. C. 499 ; 69 L. J. P. C. 77 ; 82 L. T. 727; 49

W. R. 33 139, 158

D. Williams, 1866, 2 Ch. 294 ; 36 L. J. Ch. 200 ; 16 L. T. 42
;

15 W. R. 657 164

V. Williams, 1881, 17 C. D. 437 ; 44 L. T. 573 . 237, 247, 250, 410



Ixiv TABLE OF CASES.

PAGES

"WiUiamson v. Barbour (1878), 9 C. D. 529; 50 L. J. Ch. 147; 37 L. T.

698 ... . .... 260, 261, 485

V. Gihon, 1805, 2 Soh. & Lef. 357 267

Wilkinson v. Hine, 1891, 1 Ch. 390; 60 L. J. Ch. 123; 63 L. T. 682 ; 89

W. R. 239 159'

WiUis V. Howe (1880), 50 L. J. Ch. 4 ; 43 L. T. 375 ; 29 W. E. 70 . . 321

V. Howe, 1893, 2 Ch. 545 ; 62 L. J. Ch. 690 ; 69 L. T. 358 ; 41

W. E. 433 322, 391

WiUoughby v. Willoughhy, 1756, 1 T. E. 763 ; 1 E. E. .397 . 324, 32S

Willmott V. Barber, 1881, 15 0. D. 96 ; 43 L. T. 95 ; 28 W. E. 911 . . Ill,

112, 442, 446

Wills V. Stradling, 1797, 8 Ves. 378; 4 E. E. 26 113, 114

Wilson V. Pinch Hatton, 1877, 2 Ex. D. 336 ; 46 L. J. Ex. 489 ; 36 L. T.

473 ; 25 W. E 537 . . . . . . .73
V. Hart, 1866, 2 H. & M. 551 ; 1 Oh. 463 . . . . 233, 238, 247

V. Piggott, 1794, 2 Ves. Jr. 351 ; 2 E. E. 246 . . . . 492

V. Short, 1847, 6 Ha. 366 ; IT L. J. Ch. 289 . . . 45, 250, 343

V. Wilson, 1854, 6 H. L. C. 40; 23 L. J. Ch. 697 . 456, 457, 459

Wilton V. Osborne, 1901, 2 K. B. 110 ; 70 L. J. K. B. 507 . . . . 179

Winchu. Winchester (1812), IV. &B. 375; 12 E. E. 238 . . .389
Wingrove v. Wingrove, 1886, 11 P. D. 81 ; 55 L. J. P. 7 ; 34 W. E.

260 276
Winstanley, Be (1876), 1 C. D. 290, 560 ; 45 L. J. B. 89 ; 34 L. T. 48 ; 24

W. E. 685 214
Wintour v. Clifton (1855), 21 Beav. 468 ; 8 D. M. & G. 641 ; 3 Jur. N. S.

74 505
Withington v. Tate, 1869, 4 Ch. 288 ; 20 L. T. 637 ; 17 W. E. 559 . . 117
Wollaston v. Tribe, 1869, 9 Eq. 44 ; 21 L. T. 449 ; 18 W. E. 83 . 173, 181,

192, 422
Wolterbeok v. Barrow (1857), 23 Beav. 423 ; 3 Jur. N. S. 804 . . . 471
Wolverton Mortgag'ed Estates, Be, 1878, 7 0. D. 197 ; 47 L. J. Ch. 127 ; 37

L. T. 573 ; 26 W. E. 138 604
Wood, Be, 1872, 7 Ch. 302

'

. 209, 210
V. Abrey, 1818, 3 Madd. 417 ; 18 R. E. 264 . . . 168^ 173
V. Dixie, 1845, 7 Q. B. 892 ; 9 Jur. 796 202
V. Downes, 1811, 18 Ves. 120 ; 11 E. E. 160 . . 152, 304, 305
V. Leadbitter, 1845, 13 M. & W. 838 ; 14 L. J. Ex. 161 . . . 112
V. Soarth, 1855, 2 K. & J. 33 ; 4 W. E. 31 . . . . 445, 447

Woodhouse 1). Shepley (1742), 2 Atk. 536 . . . .

'

. '269
Woolf V. Woolf, 1899, 1 Ch. 343 ; 68 L. J. Ch. 82 ; 79 L. T. 725 ; 47 W E

181
: 131

Woollam V. Heam (1802), 7 Ves. 211 ; 6 E. E. 113 459
Worcester Corn Exchange Co. (1850), 3 D. M. & G. 180 ; 22 L J Ch 593

'•

IW. E. 171 ; '26!
WorraU v. Jacob (1817), 3 Mer. 256 . . .

."..'..'
470

Worsley v. De Mattos (1757), 1 Burr. 474 . . . . .

'

ig'o 20O
Worth's Case (1859), 4 Drew. 529 ; 28 L. J. Ch. 589; 7 W. E.'281

'

. .

'

361
Worthington v. Morgan (1849),. 16 Sim. 547 ; 18 L. J. Ch. 233

'
' 121

Wright, Be (1876), 3 C. D. 70 ; 45 L. J. B. 30 ; 35 L. T. 21
;'

24 W. E.
997 '•-......, 221

V. GofE (1856), 22 Beav. 207 ; 25 L. J. Ch. 803 ; 4 W. e! 522
'

463
V. Proud (1806), 13 Ves. 136 147^ I53 172
I). Snowo(1848),2DeG. &S. 321 . . .

'
" ' '

iq^



TABLE OP CASBS. IxV

PAGE
Wright V. Vanderplank, 1855, 8 D. M. & G. 133; 25 L. J. Ch. 753; 4

W. R. 410 163, 164, 307, 308, 309, 321

Wright's Case (1871), 7 Ch. 55 ; 41 L. J. Ch. 1 ; 25 L. T. 471 ; 20 W. R.

45 352, 355

Wyatt V. Palmer, 1899, 2 Q. B. 106; 68 L. J. Q. B. 709 ; 80 L. T. 639;

47 W. R. 549 . . 301

Wyoherleyu. Wycherley (1760), 2 Eden, 175 ... . 165,175
Wycombe Rly. Co. v. Donnington Hospital, 1866, 1 Ch. 268 ; 14 L. T.

179 ; 14 W. R. 859 445
Wyld, Ex p. 1860, 3 D. F. & J. 642 ; 80 L. J. B. 10 ; 3 L. T. 934 ; 9 W. R.

421 300

WylUe V. PoUen, 1863, 3 D. J. & S. 596 ; 32 L. J. Ch. 782 ; 11 W. R.

1081 254, 257

Wythes v. Labouohere, 1859, 3 D. & J. 593 ; 7 W. R. 271 . 92, 93, 256

YOUUQD. Fletcher, 1865, 3 H. & C. 732 ; 34 L. J. Ex. 154 ; 12 L. T. 892;

13 W. R. 722 . . 210

V. Grote, 1827, 4 Bing. 253 ; 12 Moore, 484 ; 29 R. R. 552 . 118

V. Peachey (1741), 2 Atk. 254 292

V. Waud, 1852, 8 Ex. 221 ; 22 L. J. Ex. 27 . . . . 209, 210

K.F.





A TREATISE
ON THE

LAW OF FEAUD AND MISTAKE.

PAET I -FKAUD.

CHAPTEE I.

GENEEAL CONSIDERATIONS.

Fbaud and mistake, as grounds of relief, are alike founded what is

on ignorance. There can be no mistake where there is no
^*""^'

ignorance ; there can be no fraud where there is no mistake.

It is not easy to give a definition of what constitutes fraud

in the extensive signification in which that term is understood

by civil Courts of Justice. The Courts have always avoided

hampering themselves by defining or laying down as a general

proposition what shall be held to constitute fraud. Fraud is

infinite in variety {a). The fertility of man's invention in

devising new schemes of fraud is so great, that the Courts

have always declined to define it, or to define undue influence,

which is one of its many varieties, reserving to themselves the

liberty to deal with it under whatever form it may present

itself (6). Fraud, in the contemplation of a civil Court of

Justice, may be said to include properly all acts, omissions

and concealments which involve a breach of legal or equitable

duty, trust or confidence, justly reposed, and are injurious to

(a) Eeddaway v. Bcmha/m, 1896, (J) Allcard v. Skmner, 36 C. D.

A. C. p. 221. p. 183.

K.F. 1
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another, or by which an undue or unconscientious advar

is taken of another (c) . All surprise, trick, cunning,

sembling and other unfair way that is used to cheat anj

is considered as fraud (d). Fraud in all cases implies a yi

act on the part of any one, whereby another is sought t

deprived, by illegal or inequitable means, of what h

entitled to (e).

The Eoman jurisconsults attempted definitions of fraud

of which are here given :
" Dolum malum Servius quiden

definit, machinationem quandam alterius decipiendi c£

cum aliud simulatur et aliud agitur. Labeo autem pos

sine simulatione id agi ut quis circumveniatur
; posse et

dolo malo aliud agi, aliud simulari; sicuti faciunt qui

ejusmodi dissimulationem deserviant et tuentur vel sua

aliena ; itaque, ipse sic definit, dolum malum esse om
calliditatem, fallaciam, machinationem ad circumvenienc

fallendum, decipiendum alterum adhibitum. Labeonis

definitio est" (/).

The civil code of France, without giving a defini:

provides in Art. 1116 :
" Fraud is a ground for avoidii

contract where the devices {les manoeuvres) practised by or

the parties are such as to make it evident that without t

devices the other party would not have contracted. It is

presumed and ought to be proved." Art. 1117 provi(

" La convention contractee par erreur, violence ou dol i

point nuUe de plein droit ; elle donne seulement lieu a

action en nullite ou en rescision."

A distinguished American writer has given the follow

definition : "Fraud consists on the one hand (1) in one m
endeavouring by deception to alter another man's gen
rights ; or (2) in one man's endeavouring by circumven
to alter the general rights of another ; or on the other I

(3) in one man's endeavouring by deception to alter ano
man's particular rights

; or (4) in one man's endeavourini

circumvention to alter the particular rights of another,

this may be compressed into the following : Fraud consisi

(c) Story, Eq. Jur. 187. (e) Green v. Niaon, 2.3 Beav
W Fineh, 439. (/) Dig. lib. iv., tit. 3, leg. 1.
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the endeavour to alter rights by deception touching motives,

or by circumvention not touching motives "
(g).

However difficult it may be to define what .fraud is in all Elements of

cases, it is easy to point out some of the elements which must

necessarily exist before a party can be said to have been

defrauded. In the first place, it is essential that the means

used should be successful in deceiving. However false and

dishonest the artifices or contrivances may be by which one

man may attempt to induce another to contract, they do not

constitute a fraud if that other knows the truth and sees

through the artifices oc devices. Haud enim decipitur qui

scit se decijpi.

Next, there can be no fraud without an intention to deceive,

though the motive is immaterial Qi). This at least is true as

regards an action of deceit or for damages which can only

be supported by a fraudulent as distinguished from a negligent

misrepresentation (i). But there are many cases, as we shall

presently see, where relief is granted on the ground of fraud or

misrepresentation, though there is no moral culpability nor

any intention to deceive.

Lastly, there must be damage to the party deceived, even

where there is a wilful false representation, before a cause of

action can arise. Fraud without damage or damage without

fraud gives no cause of action (fc). But fraud gives a cause of

action if it leads to any sort of damage {I).

It is important to bear in mind that an action of deceit

differs essentially from one brought to obtain rescission of a

contract on the ground of misrepresentation of a material fact.

The principles which govern the two actions differ widely.

"Where rescission is claimed, it is only necessary to prove that

there was misrepresentation ; then, however honestly it may

have been made, however free from blame the person who

{g) Bigelow on Fraud, p. 5. Qc) 3 Bulst. 95, per Croke, J.
;

\h) Derry v. Peek, 14 App.- Ca. Pasley v. Freeman, 3 T. R. 51, per

359, 374. BuUer, J. ; Derry v. Peek, 14 App.

(i) Angus v. Clifford, 1891, 2 Ch. Ca. p. 343.

449 ; Tomkinson v. Balkis Consoli- (1) Smith v. Kay, 7 H. L. C. p.

dated Co., 1891, 2 Q. B. 614 ; and 775, per Lord Wensleydale.

see Dovey v. Cory, 1901, A. 0. 477.

1—2
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made it, the contract, having been obtained by misrepresf

tion, cannot stand. In an action of deceit, on the contrai

is not enough to establish misrepresentation alone,

without proof of fraud no action of deceit is maintainable

"Legal Fraud vitiates everything, even judgments and order

the Court. It would be idle, therefore, to attempt to enum(

all the cases in which it is a ground for relief. It sh(

however, be noted that fraud as a ground of relief is

necessarily moral fraud, and often falls far short of the n
obliquity which constitutes fraud in a popular sense,

expression " legal fraud " has often been taken exceptio]

and it has been said to be meaningless and undistinguish

from moral fraud or fraud in fact. Nevertheless, the exj

sion has an intelligible meaning, is convenient in practice

is well understood (w). Numberless decisions go to p
what is indeed sufficiently obvious, that there is "legal'

as it is perhaps better termed, " civil " fraud, which

ground for relief even where there is no moral blame or ac

fraud. This is especially noticeable in many cases of rescis

of contract, fraud upon powers and constructive fraud,

expression " legal fraud " has been generally taken excep

to in actions of deceit, the reason no doubt being that a

such actions a fraudulent intention is essential, the diffen

between a fraudulent intention to deceive and the moti^

the deception was lost sight of ; but even here the distinc

between legal and moral fraud seems to exist, for a false si

ment, though made with a good motive, may be a legal fraud

whereas it could hardly be regarded as a moral fraud.

"Legal fraud," therefore, may be said to mean fraud wl

is a ground for relief in law, and which, though it may
amount to actual fraud, has similar consequences. On
other hand, moral fraud is not necessarily legal fraud,

moral fraud, however gross, is not fraud in law unles

induces damage. The expression, therefore, is useful

marking a distinction which is real.

(m) Deny v. Peelc, 14 App. Ca. (o) Smitli v. GImdwick, 9 App
359, 362.

_ p. 201.

(») Weir V. Bell, 3 Ex. D. 238.



FRAUD.

In the same way, the expression constructive fraud, though

little more than a nomen collectivum, is useful as pointing to

a class of cases in which, though there may be ho actual

fraud, the same consequences follow.

The term "surprise" may here be referred to. Surprise, Surprise.

though a very old head of equity, is not a separate ground for

relief, and has no technical signification. As a ground of

relief it seems to fall either within mistake or undue advan-

tage. The situation may not be due to fraud, but to take

advantage of it may be considered constructive fraud. Mere

surprise—that is, surprise arising from rash and indiscreet

action or want of mature deliberation—is no ground for relief.

It is not of itself a sufficient cause for setting aside a trans-

action, apart from fundamental error or unconscionable

advantage {p).

The distinction between fraud and mistake may seem Mistake,

perfectly obvious, but it is far from being so. Indeed, it is

often difficult to say upon admitted facts whether the error

which is complained of was occasioned by intentional fraud

or by mere inadventure or mistake (q) . The much-discussed

case of Slim v. Croucher is excellent proof of this, for though

that case is now considered as a case of pure mistake, it is

still a debatable point whether it was not a case of fraud (r).

Mistake may be defined as ignorance not caused by the act of

the other party. Misrepresentation is ignorance caused by

the act of the other party without wrongful intention. Fraud

is ignorance caused by the other party with wrongful

intention (a).

The distinction between fraud and negligence is still less Negligence,

clearly defined. Indeed, most of the difficulty that has arisen

with regard to fraudulent representation is due, as Bowen, L. J.,

points out in Le Licvre v. Gould (t), to a confusion of fraud

and negligence. Lord Eldon speaks of "that gross negli-

gence that amounts to evidence of fraud" or of a fraudulent

{p) Earl of Bath and Montague's cent Mining Co., 142 U. S. p. 298.

Case, 3 Ch. Ca. 55 ; Evans v. Llewel- (r) See post, p. 33.

lyn, 1 Cox, 333; cf. Story, 134, 251. (s) Pollock on Contracts, 421.

(2) Wasatch Mining Co. v. Ores- (t) Post p. 24.
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intention (w). This statement, said Fry, L. J., is "certs

embarrassing, for negligence is the not doing of somet

from carelessness and want of thought or attention, wht

a fraudulent intention is a design to commit some fraud

leads men to do or omit doing a thing not carelessly bu

a purpose "
(a;) . There is, however, no real discrepancy beti

these two statements. Pry, L. J., defines what is a fraudi

intention ; Lord Eldon merely states what may be evid

of a fraudulent intention. Negligence is not fraud,

negligence may be evidence of fraud (y) if it is "so groi

to be incompatible with the idea of honesty" (z). Anc

this ground it may be thought, that Slim v. Croucher

rightly decided, for the reasons given in a subseq

chapter (a).

Warranty. The line between fraud and warranty is often very nar

and the same observation is true of the line between warr

and estoppel. Narrow, however, as the line often is, the t

words denote fundamentally different legal conceptions w
must not be confounded (6). How fine the distinction sc

times is between bontract, warranty and estoppel is show

Grosvenor Hotel v. Hamilton (c).

There is a material distinction between a warranty ar

representation. A representation may be substant:

answered, but a warranty must be strictly complied with

The test by which a warranty is distinguished from a re

sentation is this : Would a reasonable man have unders

the defendant to intend his representation for an underta

or warranty ? Was he asserting a fact, or merely stating

opinion ?(e). A breach of warranty does not entitle

plaintiff to avoid the contract ; he must sue upon the br(

of warranty, but a misrepresentation may entitle the plai

(m) 6 Ves. pp. 189, 190. (6) Lmo v. Boumrie, 1891, J

{x) Northern Gounties, &c. v. p. 102.

Whi'pp, 26 C. D. p. 489. (c) 1894, 2 Q. B. 83.

{y) Derry v. Peek, 14 App. Ca. (d) De Hahn v. HaHley, 1
'

p. 375. 345.

(z) Le Lievre v. Gould, 1893, (e) Stucley v. Bailey, 1 H.
1 Q. B. p. 500. 405 ; De Lassalle v. Guildford,

(a) Post, p. 33. 2 K. B. 215.
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to avoid the contract (/). A defendant is liable for the

consequences of a fraudulent warranty (g).

The subject of estoppel will be dealt with in a subsequent Estoppel.

chapter Qi) ; but it may here be stated that the line is often

very fine between fraud and estoppel, as is shown by the case

of Low V. Bouverie (i) and the cases there cited, and it is not

always easy to distinguish the two, notwithstanding that

estoppel is only a rule of evidence, and an action cannot, as in

the case of fraud, be founded upon it (fc). Fraud or bad faith

is not essential to estoppel. It has, however, been said that fraud

is a necessary ingredient in misrepresentation by passivity, that

is, in cases of standing by {I). But this seems doubtful, for in

De Bussche v. Alt (m) the Court of Appeal held that " holding

out or lying by or acquiescence cannot, unless fraud be proved,

be a ground for an action of deceit, but may work an estoppel."

It may here be observed that fraud, contract and estoppel

are not mutually exclusive, and that one and the same state-

ment may be a fraud, a breach of contract and operate by

way of estoppel (n) . You, cannot, however, rely on estoppel and

also on the real facts (o), and qiuere whether a person estopped

can plead fraud by a third person {p).

We have now to consider whether there is any right to Doctrine of

relief outside these three grounds—whether, in short, there is presentations

a right to relief on the ground of mere representation not sood."

amounting to any of these three grounds. There are certainly

many cases which seem to support the idea that under certain

conditions such a representation may still be binding on

the person making it (g). But it is said that " when these

three effects are duly considered it appears that there is

no other way in which it can be binding " (r). The "making

(/) Murray v. Mann, 2 Ex. 538 ; (»») BrovmUe v. Campbell, 5 App.

Street v. Blay, 2 B. & Ad. 456. Ca. p. 953.

(g) Mullett V. Mason, L. E. 1 (o) Scwrf v. Jardine, 7 App. Ca.

C. P. 559. 345, per Selbome, L. C.

(A.) Post, p. 104.

,

( j3 ) Onward Bldg. Soc. v. Smitlison,

(i) 1891, 3 Ch. 82. 1893, 1 Ch. 1.

Ik) Ibid. (q) Post, f. 362.

(Q Ewart on Estoppel, p. 92. (r) Pollock on Contracts, p. 506.

(m) 8 C. D. 286.
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representations good" is, it is said, an exploded doctrine,

"probably it will not be heard of again" (s). The delibf

opinion of so high an authority must of course carry g

weight, but the question can hardly be considered as fir

settled until the House of Lords so decides. It may wel

thought that the principle of making good a representai

and an obligation to take reasonable care in making re

sentations to be acted on by others, is too sound and salu

a principle to be exploded by inference. The fact that s

of the cases on which the principle was supposed to rest ^

cases of contract does not necessarily or finally dispose of

doctrine. The dicta of Brett, M. E. (f), in favour of

principle are alone sufficient to make us hesitate to discar

Fraud not Civil Courts of Justice do not affect to consider fraud in

a'crime!^^^
^ ^ig^* "f a Crime ; it is not their province to punish (u) ;

have they any censorial authority (a;) ; they interfere in c

of fraud from a civil and not from a criminal point of viev

Jurisdiction Civil Courts of Justice have an original, independent

species
S^ inherent jurisdiction to relieve against every species of fi

fraud of a^^*
^°* being fraud of a penal nature. Every transfer or con

penal nature, ance of property, by what means soever it be done, is viti

by fraud. Deeds, obligations, contracts, awards, judgm

or decrees may be the instruments to which parties may rt

to cover fraud, and through which they may obtain the i

unrighteous advantages, but none of such devices or ins

ments will be permitted by a Court of equity to obstruct

requisitions of justice. If a case of fraud be established,

Court will set aside all transactions founded upon it

whatever machinery they may have been effected, and
withstanding any contrivance by which it may have ]

attempted to protect them (t/).

Distinction The distinction between legal or equitable and crim

andTiiminfT jurisdiction in matters of fraud is well laid down in Burm
jurisdiction. Pennell {z). It is the superadded guilty intention which g

(s) lUd. p. 719. (x) See 2 V. & B. 298.

(<) Gunnington v. Great Northern {y) Bowen v. Evans, 2 H. L. C.

Ely. Go., 49 L. T. 393, 394. (z) 2 H. L. C. 497.
(u) See 2 Atk. 43.
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the criminal jurisdiction. A man may not have intended to

deceive, and may have believed that he did not, when he was

really suppressing the truth and suggesting what was false.

If so, he is not liable to an indictment in a criminal court

;

but in a civil proceeding it is different. If a man makes a

misrepresentation in point of fact, whether by suppressing

the truth or suggesting what is false, however innocent his

motive may have been, he is equally responsible in a civil

proceeding as if he had while committing these acts done so

with a view to injure others or to benefit himself (a). It

matters not that there yas no intention to cheat or injure the

person to whom the statement was made (6).

If the subject-matter of the transaction be a contract, no Contract

man is bound by a bargain into which he has been induced Jraui
"^ ^^

by fraud to enter, because assent is necessary to a valid con-

tract, and there is no real assent when fraud and deception

have been used as instruments to control the will and

influence the assent. But a contract or other transaction

induced or tainted by fraud is not void, but only voidable at voidable not

the election of the party defrauded (c). Until it is avoided,
^°''^"

the transaction is valid, so that third parties without notice

of the fraud may in the meantime acquire rights and interests

in the matter which they may enforce against the party

defrauded {d).

" The fact that the contract has been induced by fraud does

not make the contract void or prevent the property passing,

but merely gives the party defrauded a right on discovering

the fraud to elect whether he shall continue to treat the

contract as binding or disaffirm the contract and resume the

property. If it can be shown that the party defrauded has

at any time after knowledge of the fraud either by express

words or by unequivocal acts affirmed the contract, his elec-

tion is determined for ever. The party defrauded may keep

(a) Peek v. CfumeT/, L. E. 6 H. L. Addie, L. R. 1 H. L. Sc. 156.

409, per Lord Cairns ; 13 Eq. 113, (d) Oakes v. Turgwmd, L. R. 2 H.

per Lord Romilly. L. p. 375 ; Beese River SUver Mining

{h) Derry v. Peek, 14 A. C. p. 374. Co. v. Smith, L. R. 4 H. L. 64 ; Garter

(c) Rawlins v. Wickham, 3 D. & J. mid Kenderdim, 1897, 1 Ch. 776.

322 ; Western Bank of SeotUmd v.
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Goods
obtained by
felony or a
trick as dis-

tinguished
from goods
obtained by
fraud.

the question open so long as he does nothing to affirm

contract. The question always is, has the person on wt

the fraud has been practised, having notice of the fra

elected not to avoid the contract ? or, has he elected to a^

it? or, has he made no election? As long as he has m
no election he retains the right to determine it either m

subject to this—that if in the interval whilst he is d

berating, an innocent third party has acquired an inte:

in the property, or if in consequence of his delay the posij

even of the wrong-doer is affected, he will lose his righl

rescind "(e).

When goods are obtained by fraud, a distinction ex

between cases where the facts show a sale to the party gu

of the fraud and cases where the facts show a mere deli\

of goods into his possession. "Where the facts show a conti

of sale, the owner is taken in law to intend to transfer

property as well as the possession of the goods to the per

guilty of the fraud ; but where the facts show that there

been no sale, and that the intention of the owner was

to pass the property, but merely to part with the possessi

he who obtains such possession by fraudulent devices ^

convey no property to any third person, however innoc(

for no property has passed to himself from the true owner (

The defrauded party may recover his goods wherever he

find them, even from one who has bond Jide purchased tt

for value from the defrauder, unless he has purchased

market overt {g). The original owner, defrauded of his goc

whether by a transaction which does or does not amouni

a sale, cannot follow them into the hands of an innoc

transferee who buys in market overt. Where, however, go

have been stolen and the offender is prosecuted to convict;

the property in the goods revests, notwithstanding any in

mediate dealing with them, whether in market overt

(e) doughw.L.&N. W. Rly., L. E.

7 Ex. 34 ; and see Oalces v. Twquand,
L. R. 2 H. L. 325 ; HovMsworth v.

City ofGlasgow Bank, 5 App. Ca. 317.

(/) Hollins v.Fowler, L. E. 7 H.L.

757 ; Owndy v. Lindsay, 3 App.

468 ; cf. Attenhorough v. St. Ki

line's Docks Go., 3 C. P. D. 465.

(jf) See Bmtky v. Vilmont, 12 j

Ca. 471
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otherwise (A). But where goods have been obtained by fraud

not amounting to larceny, the property does not revest on
conviction of the offender (i).

A distinction must be taken between cases where a man instruments

executes an instrument with the mind and intention to execute throughfa

it, though his assent may have been obtained by fraud, and ^9°^ ?? <J;s-" "^ ./ '
tinguished

cases where a man is by fraudulent contrivances induced to from instm-

put his hand and seal to an instrument which he never cutedthroitgh

intended and had no mind to execute. In the former case
^'^^"'^

the document is said to be voidable only, and its creator must
suffer ; in the latter the document is void and the loss falls

on the innocent transferee (k). In Thoroughgood's Case (l) it

was held that if an illiterate man have a deed falsely read over

to him, and he then seals and delivers the deed, the deed was

nevertheless not his deed. The doctrine is not, however, con-

fined to the condition of an illiterate grantor (m). But the

position that if a grantor or covenantor be misled as to the actual

contents of the deed, the deed does not bind him, is supported

by many authorities (n). In Vorley v. Cooke (o) Stuart, V.-C,

said that if a man having no mind or intention to execute a

particular instrument does what he does with the mind and

intention to execute a deed of a different kind and for a

' different purpose from that which by fraud and deceit was

substituted, the deed is not voidable but void, and no estate

passes at least as between the parties to the instrument and

parties taking with notice. When, accordingly, a man executed

(A.) Sale of Goods Act, 1893, s. 24. but as against persons who have

(i) Ibid. been led by the document to change

{k) The true principle, however, their position, the person deceived

seems to be, not whether a person ought to be estopped from denying

is literate or illiterate, nor whether its validity : see Ewart on Estoppel,

the deed is void or voidable, nor pp. 104, 434 ; cf. French Code, Art.

under what conditions the document 1117, ante, p. 2.

was executed, but whether the person (/) 2 Co. Kep. 9b.

who executed it is estopped from (m) Keilw. 70 PI. 6.

denying its validity. No document (m) SeeCom.Dig. FaitB. 2 ; 1 Cr.

obtained by misrepresentation is & J. 312 ; see Foster v. M'Kinnon,

binding on the person deceived, its L. K. 4 C. P. 711.

character does not change, into (o) 1 GiflF. 234.

whosesoever hands it may come

;
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a deed which was falsely and fraudulently represented as be

a covenant to produce, when, in fact, it was a mortgage,

deed was held void as being a cheat and a trick (p). So £

in Foster v. M'Kinnon (q), where the defendant's signat

to a document was obtained upon a fraudulent represental

that it was a guarantee, and the defendant signed it with

knowing that it was a bill, and under the belief that it

'

a guarantee, it was held that he was not liable, if

was not guilty of negligence, on the ground that he m
intended to sign, and therefore in contemplation of

never did sign, the document to which his name

appended. So where a person is induced to sign a promise

note by a fraudulent representation that he is witnessin

deed, and there is no negligence on his part, he is

estopped from setting up the true facts as a defence to

action on the note(r).

hx Hunter v. Walters {s), where a mortgagee executed

deed without reading it, believing the solicitor's assertion i

it was only a transfer of the mortgagor's interest, and a n

form as far as concerned himself, it was held that the (

veyance was not void, and that the mortgagee having conf

in his solicitor to the extent of executing the conveys

without reading it, he must suffer for his agent's fraud,

not the stranger who dealt with the agent, upon the comi

rule of equity that the principal who trusts his agent is

party to suffer for the agent's fraud, and not the stra:

who deals with the agent (t). Lord Justice James, wit)

disputing the correctness of the equitable relief givei

Vorley v. Cooke, declined to support the dictum that the i

in that case would have sustained at law a plea of nor

factum. Lord Justice Mellish, speaking of the argument

a deed procured by false representation of the contents of

deed is at law necessarily void ab initio, said: " It is a doul

(p) Ibid. ; Lee v. Angas, 15 W. E. («) 7 Ch. 75.

119. (t) See Brocklesby v. Tempt

(S) L. R.4C. P. 711. Bldg. Soc, 1895, A. C. 173

(r) Lewis v. Glay, 67 L. J. Q. B. Farqvhwrson v. Kirig, infra,

224. Timier v. Smith, 1901, 1 Ch. 2
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question whether if there be a false representation respecting

the contents of a deed, a person who is an educated person,

and who might by very simple means have satisfied himself

as to what the contents of the deed really were, may
not by executing it negligently be estopped as between

himself and a person who innocently acts upon the faith

of the deed being valid, and who accepts an estate under

it"(M). The question, it seems, should be answered in

the affirmative {x) .

Similar considerations attach to the case of forged instru-

ments. No estate can pass under a forged instrument (z/), but

in special cases an innocent party whose title to property is

derived under a forged instrument may, as against the party

on whom the forgery has been practised, have a better equity

to the retention of the property («).

The simple question in all this class of cases seems to be

:

Was the person upon whom the fraud was practised guilty of

negligence (a), and negligence which was the proximate or

effective cause of the fraud? (6). The rule that whenever

one of two innocent persons must suffer by the act of a

third person, he who has enabled the third person to

occasion the loss must sustain it, must, it seems, be quali-

fied in this way that the act must be one immediately

connected with the fraud which is the cause of the loss,

and one ought never to say that a person has enabled

the third person to occasion the loss or commit the fraud

unless the act was one which he intended to be acted upon

by somebody (c)

.

(m) See Cooper v. Vesey, 20 C. D. (a) Foster v. M'Kinnon, 4 C. P.

629 ; Lends v. Clay, 67 L. J. Q. B. 711 ; Lewis v. Clay, 67 L. J. Q. B.

224. 224.

(x) Ewart, 434 ; but see National (b) Baxendalev. Bennett, 3 Q. B.D.

Prov. Bank v. Jackson, 33 C. D. 1 ; 525, per Bramwell, L. J.

Onward Bldg. Soc. v. Smithson, 1893, (c) Farquhwrson v. Kimg cfc Co.,

1 Ch. 13, 14. 1901, 2 K. B. 697, 708, 713, where

{y) Esdaile v. La Navsse, 1 Y. & Stilling, L. J., diss., was of opinion

C. 394 ; Boursot v. Savage, 2 Eq. that the act enabling the fraud must

134 ; Cooper v. Vesey, 20 C. D. 629. be a neglect of some duty which the

(2) Jones V. Powles, 3 M. & K. law casts upon him.

581.
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Original vice

continues to

taint a
transaction

founded on
fraud.

No length of

time will pro-

tect fraud.

Concealed
fraud.

If a transaction has been originally founded on fraud,

original vice will continue to taint it, however long

negotiation may continue, or into whatever ramifications

may extend (d). Not only is the person who has commit

the fraud precluded from deriving any benefit under it, but

innocent person is so likewise, unless there has been so

consideration moving from himself (e).

In equity no length of time will run to protect or scr

fraud (/). The right of the party defrauded to have

transaction set aside is not affected by lapse of time, so 1(

as he remains, without any fault, of his own, in ignoranc(

the fraud which has been committed {g).

So, too, the remedy for a fraudulent breach of trust is

barred by the Trustee Act, 1888, s. 8 ; nor will a fraudul

trustee be released therefrom even by obtaining his discha

under the Bankruptcy Act, 1883, s. 30 (h).

With regard to cases of concealed fraud, the rule seems i

to be that in all cases the statute only begins to run from

time at which the plaintiff became, or might with due dilige

have become, aware of the fraud (i). The concealmi

however, must have been intentional and not inadvertent

and the fraudulent concealment of a cause of action will

prevent the statute running (i). The concealed fraud wl

by the Eeal Property Limitation Act, 1833, s. 26, will pre^

time running against the true owner of real estate musi

the fraud of the person who sets up the statute, or of s(

one through whom he claims (in). The qualification ^

(d) Beynell v. Sprye, 1 D. M. & G.

660, 697 ; Smith v. Kay, 7 H. L. C.

750, 775.

(e) Scholefleld v. Templer, Johns.

165, 4 D. & J. 429 ; Tophamv.DvJce

of Portland, 1 D. J. & S. 569, per

Turner, L. J. ; Morley v. Loughnan,

1893, 1 Ch. p. 757.

(/) Allfreyv.Allfrey, 1 Mac.& G.

99 ; Bowen v. Evans, 2 H. L. C.

257 ; Wahham, v. Stainton, 1 D. J.

& S. 678.

(g) Blair v. Bromley, 2 Ph. 361 ;

Molfe V. Gregory, 4 D. J. & S. .

Vane v. Vane, 8 Ch. 383 ; bu

Be McGallum, infra.

(h) Murine v. Bum, 35 C. D.

(i) Oibbs V. Guild, 9 Q. B. D.

Thorm v. Heard, 1895, A. C. 41

{k) Bulli Coal Mining C(

Osborne, 1899, A. C. 351.

{I) Armstrong v. Milbum, 54

247, 723.

(m) Be McCallum,liiOl,l Ch.

hut see judgment of Rigby, '.



FKAUD. 15

regard to due diligence should perhaps be confined to land. At

all events, it does not seem to apply to all cases, as, for instance,

to partnership accounts (n).

A man cannot repudiate a transaction as far as it is onerous A transaction

to himself and adopt it as far as it is beneficial. He must be pu?i?ated\)y a

able to deal with the whole either by adopting or rejecting it ^^^ ^er^L^^
in toto (o). There may, however, be cases in which the same and adopted

,

.

, .
, It, . as far as it is

transaction may be good as to part and for certam purposes, beneficial,

although voidable as to other parts and for other purposes (p).

If a transaction is fair as between the parties to it, it is not -A. transaction

invalid merely because it may have been concocted and brought ^^t^ parts

about by a third party with a fraudulent intention of benefiting tSn*purp?s'es,

himself. In such a case, as far as regards the third partv, ^^^ ^^ ^® *°
jr .; > other parts

the whole may be looked upon as one transaction in order to and for other

judge of his motives and to put a construction upon his acts ;
P™P°^^'

but, as regards the other two, who, though affected by one

part of the transaction, may be total strangers to the other

part, it is not only not necessary, but it would be unjust, to

consider every part of the transaction affected by objections

which, in fact, apply only to particular portions of it (q). If,

for instance, a man brings about an arrangement between

father and son, in order that he might afterwards deal with

the son, the motive might be most improper, but the

arrangement between father and son must be judged of

upon its own merits (r). It has been said that an instru-

ment which has been entered into between parties for a

purpose which may be considered fraudulent as against a

third party is not necessarily invalid as between them-

selves («). This at least may be so where one of the parties

is a bond ^le purchaser (0-

Although it is the undoubted duty of the Court to relieve Duty of the
Court in

(m) Betjemann v. B., 1895, 2 Ch. Ch. 716.

474 (q) Bellamy v. Sabine, 2 Ph. p. 438.

(o) Grreat Luxemburg Rly. Go. v. (r) Ibid.

Magnay, 25 Beav. 594 ; Urqvlmrt v. («) Shaw v. Jeffery, 13 Moo. P. C.

Macpherson, 3 App. Ca. 831 ; Sheffield 432.

Nickel Co. v. Unimn, 2 Q. B. D. 22.3. (<) Halifax Co. v. Gledhill, 1891,

{p) Bellamy v. Sabirn, 2 Ph. 425, 1 Ch. 31.

437 ; Carter and Kenderdine, 1897, 1
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dealing with persoDS who have been deceived by the fraud of others,

aUeg^ed fraud, equally the duty of the Court to "be careful that in

anxiety to correct frauds it does not enable persons who I

joined with others ill speculations, to convert their speculat

into certainties at the expense of those with whom they 1

joined " (u).

(u) Jennings v.Broughton, 5 D. M. Smith v. Chadwick, 20 Ch. D. 6'

& G. 126, 140, per Turner, L. J. ; Jessel, M. R.
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CHAPTEE II.

MISREPRESENTATION CONCEALMENT.

The largest class of cases in which Courts of Justice are Misrepresen-

called upon to give relief against fraud, is where there has ***'°°-

been a misrepresentation.

Misrepresentation may be either innocent or fraudulent.

If innocent, it may be a ground for rescission of a transaction

or a good defence to an action for specific performance. But

a misrepresentation in order to support an action of deceit

for damages must be fraudulent (a), or rather a falsehood (6).

A fraudulent misrepresentation, or as it is better called Deceit,

deceit, consists in leading a man into damage by wilfully or

recklessly causing him to believe and act on a falsehood.

A representation in order to be fraudulent must be one

(1) which is untrue in fact ; (2) which defendant knows to be

untrue or is indifferent as to its truth ; (3) .which was intended

or calculated to induce plaintiff to act upon it ; and (4) which

the plaintiff acts upon and suffers damage.

The whole subject of fraudulent misrepresentation has, Derry v.

however, been thrown into confusion by the decision in Derry

V. Peek (c), or rather by the supposed effects of that decision—

a

decision which has given rise to an extraordinary amount of

doubt, difficulty, discussion and vigorous dissent. We may

like it or not, but English Courts must now decline to

recognize a positive duty of using any, even the lowest,

degree of diligence in making allegations about supposed

matters of fact (d). The effect of the decision as regards

the particular class of company cases to which the decision is

immediately applicable, has been neutralized by the Directors

(a) Angus v. Clifford, 1891, 2 Ch- (c) 14 App. Ca. 337.

449. {d) Pollock, Fraud in B. India,

(6) i^iMev.G^6«(m,lH.L.C.p.633. p. 93.

K.F. 2
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Liability Act, 1890, and the Companies Act, 1900.

Acts, however, are framed merely " to meet a par

grievance, and do not replace an unsound doctrine, whicl

to unfortunate results, by a sounder principle which

avoid them " (e). They provide a partial remedy fi

mischievous consequences of Derry v. Peek (f.) If, ho

the principle laid down in Slim v. Croucher is that con

for in a later page (g), the mischievous consequences of

V. Peek would disappear, or at least be greatly lessened.

facts in Derry v. Peek (h) were very simple. The defej

were directors of a tramway company, and issued a pros

in which they stated that " the company has the right

steam or mechanical motive power instead of horses."

matter of fact the incorporating Act only provided tha

power might be used with the consent of the Board of
'

On the faith of the prospectus the plaintiff took shares

company, the Board of Trade subsequently refusing to c(

to the use of steam power, and the company being woui

hut possibly not in consequence of that refusal. Stirlii

dismissed the action, saying " their grounds were r

unreasonable as to justify me in charging them with

guilty of fraud." The Court of Appeal reversed this de

on the ground that the statement was made reckless!

-without reasonable grounds. The House of Lords re^

"the judgment of the Court of Appeal, holding on the

that the defendants did not knowingly make a false stat(

That was really all that the case decided. But the le

judgment delivered by Lord Herschell, which, in fac

little more than affirm the never-disputed principle

an action of deceit can only be supported by fraud, has

rise quite needlessly to endless doubts and difficulty.

Herschell did lay down the proposition that want of reasc

ground for belief is not fraud, but is only evidence of :

The Court of Appeal thought, perhaps more reasonably

A statement made without any reasonable ground for bel;

(e) Lindley on Companies, Supp. 2. (g) Post, p. 33.

(/) See Pollock on Contracts, (h) 14 App. Ca. 337.

J. 533, n.
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it must be taken to be fraudulent. The difference between the

two is, however, not very great, and is simply a question of

degree. The Court of Appeal thought the want of a reason-

able ground for belief was conclusive; the House of Lords

thought it was an important element to be taken into considera-

tion. In many cases, if not in most, whichever principle is

applied, the practical result would be the same.

The difficulties to which the decision in Derry v. Peek have

given rise are due not so much to the decision itself as to the

supposed effects of that decision—effects which we have

elsewhere (i) endeavoured to show are more imaginary than

real. Further, some of the subsequent cases in which the

decision has been considered and explained tend rather to

increase than diminish the difficulties. Instead of applying

the simple and practical principle that a statement made

without reasonable ground for believing it to be true must be

taken to be fraudulent, we have now to go through a psycho-

logical process, to dive into the recesses of a man's mind and

say whether he was dishonest, before we can say that his state-

ment is fraudulent. An action of deceit can only be main-

tained against a person with a wicked mind. This is one of the

supposed results of Derry v. Peek, but it is scarcely a natural

or inevitable result of that decision. It is one thing to say that

there must be fraud in order to found an action of deceit ; it is

another and quite different thing to say that to support such I

an action you must prove that the defendant had a wicked I

mind.

In Angus v. Clifford (k) Lindley, L. J., said :
" Speaking

broadly of Derry v. Peck, I take it that it has settled once for

all the controversy which was well known to have given rise

to very considerable difference of opinion as to whether

an action for negligent misrepresentation as distinguished

from fraudulent misrepresentation could be maintained.

There was considerable authority to the effect that it could,

and there was considerable authority to the effect that it could

not; and as I understand Derry v. Peek, it settles that

question in this way—that an action for a negligent as

(i) Pod, p. 32. (k) 1891, 2 Ch. p. 463.

2—2



20 MISKBPKBSENTATION.

distinguished from a fraudulent misrepresentation ic

company's prospectus cannot be supported." Further

(p. 466) he added: "When you read the whole of that ].

of the judgment (of Lord Herschell, at p. 374), you must t

the observations as to what is said about proof of frauc

subject to this, that the matter to be inquired into is fr

or carelessness. If it is fraud, it is actionable; if it is

fraud but merely carelessness, it is not. The passages al

knowledge—knowingly making it, and making a statem

without believing its truth—are based upon the supposii

that the matter was really before the mind of the per

making the statement, and if the evidence is that he m
really intended to mislead, that he did not see the effect

dream that the effect of what he was saying could misl(

and that that particular part of what he was saying was

present to his mind at all, that, I should say, was p:

of carelessness rather than of fraud." Again (p. 4(

" After Derry v. Peek an action of this kind cannot

supported without proof of fraud, an intention to dece

and that it is not sufficient that there is a blundering carel

ness, however gross, unless there is wilful recklessness,

which I mean wilfully shutting one's eyes, which is, of cou

fraud."

In the same case {I) Bowen, L. J., said : " It always

been the law that a man must have a belief, because, as I

Bramwell points out in the case of Smith v. Chadwick

Lord Herschell in Derry v. Peek, a man who affirms 1

he knows a thing affirms implicitly that he believes it,

if he does not believe it, that affirmation is false. It is

the less false because the affirmation he makes is an affir

tion about the state of his own mind. A man may te

lie about the state of his own mind, just as much as he

tell a lie about the state of the weather or the state of his

digestion. It makes, to be sure, the inquiry a difficult

complicated one, and probably an obscure one, as to v

the state of his mind may have been ; but once arrive at

inference of fact that the state of his mind was to his

(0 Angus v. Clifford, 1891, 2 Ch. p. 470.
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knowledge, not that which he describes it as being, then he

has told a lie just as if he made an intentional misstatement

of something outside his own mind and visible to the eyes

of all men. A great deal of the argument which has been

addressed to the Court arises, as it seems to me, under cover

of the fallacious use, first of all, of the principle that you

cannot look into a man's mind. It is said that you cannot

do that : therefore what follows ? It is said that you are

"to have fixed rules to tell you that he must have meant

something one way or the other when certain exterior

phenomena arise. Tha answer is that there is no such

thing as an absolute criterion which gives you a certain

index to a man's mind. There is nothing outside his mind

which is an absolute indication of what is going on inside.

So far f)-om saying that you cannot look into a man's mind,

you must look into it if you are going to find fraud against

him ; and unless you think you see what must have been in

his mind, you cannot find him guilty of fraud. It seems to

me that a second cause from which a fallacious view arises

is from the use of the word ' reckless.' Now what is the

old common law direction to juries? ... it was this, did

he know the statement was false, or if not did he make it

without knowing whether it was false and without caring ?

Not caring, in that context, did not mean not taking care

:

it meant indifference to the truth, the moral obliquity which 1

consists in a wilful disregard of the importance of truth, '

and unless you keep it clear that that is the true meaning

of the term, you are constantly in danger of confusing the

evidence from which the inference of dishonesty in the mind

may be drawn—evidence which consists in a great many

cases of gross want of caution—with the inference of fraud

or of dishonesty itself, which has to be drawn after you have

weighed all the evidence."

" Now whether you take the inquiry in the one order or

in the other, whether you regard it from the point of view

that a man is bound to have some honest belief in a state-

ment if he makes it, or whether you treat the matter in

the inverse order, with regard to the necessity of finding
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at least some recklessness to truth—that is to say, s(

indifference to truth which amounts to dishonesty—in eil

view the result is the same. A man ought to have a b(

that what he is saying is true ; but a man may believe -v,

he is saying—the expression which he uses— to be t:

because he is honestly using the words in a sense of

own, which however inappropriate, however stupid, how(

grossly careless, if you will, is the special sense in wl

he means to use the words, without any consciousness bt

present to his mind that they would convey to other reat

able persons a different sense from that in which he is us

them—a man may believe a statement in that sense of

own, and yet the use of the language may be wholly impro]

that is to say, in respect of want of caution in the usi

it. It does not follow because a man uses language 1

he is conscious of the way in which it will be underst

by those who read it. Unless he is conscious that it wil

understood in a different manner from that in which h(

honestly though blunderingly using it, he is not frauduL

he is not dishonest. An honest blunder in the use of langu

is not dishonest. What is honest is not dishonest. L
Blackburn in Smith v. Chadwick points that out. The L
Chancellor in Amison v. Smith points it out. The L
Chancellor points it out again in Den-y v. Peek, as well

Lord Herschell, Lord Bramwell and Lord Watson, who a^

with him."

In Le Lievre v. Gould (m) Esher, M. E., said: '"

question of liability for negligence cannot arise at all u
it is established that the man who has been negligent o-

some duty to the person who seeks to make him liable for

negligence. What duty is there when there is no relai

between the parties by contract ? A man is entitled to be n€

gent as he pleases towards the whole world if he owes no d

to them. The case of Heaven v. Pender (n) has no bea:

upon the present question. That case established that ur
certain circumstances one man may owe a duty to anotl

(m) 1893, 1 Q. B. p. 497.
, (n) U Q. B. D. 503.
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even though there is no contract between them. If one man is

near to another, or is near to the property of another, a duty

lies upon him not to do that which may cause a personal

injury to that other or may injure his property. That is

the effect of the decision in Heaven v. Pender, but it has no
application to the present case. This was pointed out by

Eomer, J., in Scholes v. Brook (o), though it was hardly neces-

sary to do so. No doubt if Cann v. Willson {p) stood as

good law it would cover the present case. But I do not

hesitate to say that Cann v. Willson is not now law. Chitty, J.,

in deciding that case acted upon an erroneous proposition

of law, which has been since overruled by the House of Lords

. in Derry v. Peek (q), when they restated the old law that in

the absence of contract an action for negligence cannot be

maintained where there is no fraud. If that were not so,

then in a case in which an action is brought against directors

of a company for misrepresentations contained in a prospectus

it would never be necessary to prove that they had been

guilty of fraud. But that was never so held, and there is

a long line of cases which show that in such an action it is

essential for the plaintiff to prove fraud. The Court of Appeal

by their decision in Peek v. Derry (r) appeared to have over-

thrown all those cases. They seemed to have thought that

there was a distinction between fraud in the Court of equity

and fraud at common law. There is no such distinction. A.

charge of fraud is such a terrible thing to bring against a man
that it cannot be maintained in any Court unless it is shown

that he had a wicked mind. That is the effect of Derry v.

Peek (s) . What is meant by a wicked mind ? If a man tells a

wilful falsehood with the intention that it shall be acted upon

by the person to whom he tells it, his mind is plainly wicked,

and he must be said to be acting fraudulently. Again, a

man must also be said to have a fraudulent mind if he reck-

lessly makes a statement intending it to be acted upon and

not caring whether it be true or false. I do not hesitate

(o) 63 L. T. 837. (r) 37 C. D. 541.

(p) 39 C. D. 39. (s) 14 App. Ca. 337.

(V) 14 App. Ca. 337.
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to say that a man who thus acts must have a wicked mi

But negligence, however great, does not of itself constit

fraud."

In the same case (t) Bowen, L. J., said :
" There must

fraud in order to found an action of fraud. There are i

reasons why there has been some confusion in the mindi

some people with regard to that almost elementary propositi

The first is the fact that equity judges had to decide questi

of law and fact together. An equity judge, when he had

deal with a question of fraud, discussed his reasons for com

to the conclusion that there had been fraud, and it very of

happened that an equity judge decided that there was fn

in a case in which gross negligence had been proved. If

case had been tried with a jury, the judge would have poin

out to them that gross negligence might amount to evide

of fraud if it were so gross as to be incompatible with

idea of honesty, but that even gross negligence in the abse

of dishonesty did not of itself amount to fraud. Cases

gross negligence in which the Chancery judges decided t

there had been fraud were piled up one upon another, u]

at last a notion came to be entertained that it was suffici

to prove gross negligence in order to establish fraud. T

is not so. In all those cases fraud and dishonesty were

proper ratio decidendi, and gross negligence was only on(

the elements which the judge had to consider in making

his mind whether the defendant's conduct had been dishorn

There was, as it seems to me, also a misapprehension on

part of those not conversant with nisi prius actions at comn

law with regard to the direction which was given to the ji

The direction always given was this : the jury were told t

before they found a verdict against a man charged v

fraudulent misrepresentation they must be satisfied eit

that he had stated what was untrue, knowing that it
"

untrue and intending that the untruth should be acted uf

in which case—a wilful lie being a wicked thing—he

necessarily dishonest ; or, at any rate, they must be satis

{() Le Lievre v. GovU, 1893, 1 Q.B. p. 500.
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that, if he did not know that the statement was untrue, he

made it dehberately intending that it should> be acted upon,

and not knowing and not caring whether it was true or false.

If a man makes a wilful statement, intending it to be acted

upon, and he is reckless whether it is true or false, he has a

wicked mind ; but his mind is wicked not because he is

negligent, but because he is dishonest in not caring about the

truth of his statement. In the first case it is the knowledge

of the falsehood, in the second it is the wicked indifference,

which constitutes the fraud. There seems to have been some

sort of an idea that when a jury was asked the second question,

the expression ' not caring ' had something to do with his

not taking care. But that expression did not mean not taking

care to find out whether the statement was true or false ; it

meant not caring in the man's own heart and conscience

whether it was true or false—and that would be wicked

indifference and recklessness."

If a man asserts that to be true within his own knowledge

which he does not know to be true, or makes an assertion of

fact as to which he is ignorant whether such assertion is true

or untrue, and it is, in fact, untrue, he is, in a civil point of

"view, as responsible as if he had asserted that which he knew

to be untrue (u). This must mean that the persons referred

to were conscious when making the assertion that they were

ignorant whether it was true or untrue. For, if not, it might

be said of any one who innocently makes a false statement.

He must be ignorant that it is untrue, for otherwise he would

not make it innocently ; he must be ignorant that it is

true, for by the hypothesis it is false (x). There is indeed

fraud if, when a man thinks it highly probable a thing

exists, he chooses to say that the thing exists, if it does

not in fact exist ( 2/).

An intention to deceive being a necessary element or Fraudulent

ingredient -of fraud, a false representation does not amount

(m) Reese River Miniru/ Co. v. (x) Derry v. Peek, 14 App. Ca.

Smith, L. E. 4 H. h. 79, per Lord p. .371.

Cairns ; Redgrave v. Hurd, 20 C. D. (y) Brownlie v. Campbell, 5 App.

13, per Jessel, M. E. Ua. 953, per Lord Blackburn.
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to a fraud at law, unless it be made with a fraudulent intf

There is a fraudulent intent if a man, with the view

misleading another into a course of action which may

injurious to him, make a representation which he knows

be false, or which he does not believe to be true {z). I

the law justly imputes to every man an intention to prod

those consequences which are the natural results of

acts (a). There must be an intention to deceive; it is

enough that there is a blundering carelessness, however gr(

unless there is wilful recklessness, by which is meant wilfi

shutting one's eyes, which is of course fraud (fo). There

fraud in law if a man makes a representation which

knows to be false, or does not honestly believe to be true, i

makes it with the view to induce another to act on the fait!

it, who does so accordingly, and by so doing sustains dama

although he may have had no dishonest purpose in mak
the representation. It is immaterial that there may h

been no intention on his part to benefit himself or to inj

the person to whom the representation was made. li

enough that it be made wilfully and with the view to ind

another to act upon it, who does so accordingly to

prejudice. The law imputes to him a fraudulent inte

although he may not have been in fact instigated by a mon
bad motive. An intention to deceive, or a fraudulent inteni

the legal acceptation of the term, depends upon the knowlei

or belief respecting the falsehood of the statement, and
upon the actual dishonesty of purpose in making the st£

ment (c). Where, for instance, the defendant had accepte

bill of exchange in the name of the drawee, purporting to

so by procuration, knowing that in fact he had no si

authority, but fully believing that the acceptance would
sanctioned and the bill paid by the drawee, and the dra^

repudiated the acceptance, it was held, though the j-

(z) Thorn V. Bigland, 8 Ex. 725
; (c) Foster v. Cliarles, 7 Bing. 1

Arnison v. Smith, 41 C. D. 348. ' JVilde v. Gibson, 1 H. L. C. 633,
(a) Smith V. Chadwiclc, 9 App. Ca. Lord Campbell ; Smith v. Ohadi

190, per Lord Selborne. 9 App. Ca. p. 201; Arnison
(6) Angus v. Clifford, 1891, 2 Ch. Smith, 41 C. D. p. 371.

p. 469, per Lindky, L. J.
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negatived a fraudulent intention in fact, that the defendant
had committed a fraud in law by making a representation

which he knew to be untrue, and which he intended others to

act upon (d).

The motive as distinguished from the intention is immaterial. Motive.

Although there might be no intention on the part of the

defendant to obtain an advantage for himself, it would still

be a fraud, for which he was responsible in law, if he made
representations productive of loss to another, knowing such
representations to be false. It is a fraud in law if a party
makes representations which he knows to be false and injury

ensues, although the motive from which the representations

proceeded may not have been bad (e). " The motive of the

person saying that which he knows not to be true to another

with the intention to lead him to act on the faith of the state-

ment is immaterial. The defendants might honestly believe

that the shares were a capital investment, and that they were

doing the plaintiff a kindness by tricking him into buying

them "
(/).

It is not, however, always easy or possible to separate motive

and intention, and where this is so, it would seem that dis-

honesty or a " wicked mind " is essential in order to constitute

fraud (g).

Though a party making a representation may at the time Duty to dis-

believe it to be true, and have made it innocently, yet if after on discovery

discovering that it was untrue he suffers the other party to
gentation'^s

continue in error and to act on the belief that no mistake has false-

been made, this from the time of the discovery becomes in the

contemplation of a Court of equity a fraudulent misrepresenta-

tion, even though not so originally (/i). If, moreover, a man
makes a representation by which he induces another to take a

particular course, and the circumstances are afterwards altered

(d) Polhill V. Walter, 3 B. & Ad. Peek, 14 App. Ca. p. ,365.

114. (g) Angus v. Clifford, ante, p. 2'Z

(e) Foster v. Charles, 7 Bing. 105
;

Le Lievre v. Gould, ante, p. 25.

Peek V. Gwney, 13 Eq. 110 ; Berry v. (h) Beynellv. Sprye, 1 D. M. & G.

Peek, 14 App. Ca. p. 374. 660,. 709 ; Davies v. London andPru-

(/) (SwiiA. V. C^orfwicfe, 9 App. Ca. vincial Ins. Co., 8 C. D. 474; Bed-

201, per Lord Blackburn ; De7-ry v. grave v. Hurd, 20 C. D. 1.



28 MISREPRESENTATION.

to the knowledge of the party who made the representati

but not to the knowledge of the party to whom the represei

tion was made, and are so altered that the alteration i

affect the course of conduct which may be pursued by

party to whom the representation was made, it is the dut;

the party who has made the representation to communicati

the party to whom he made it the alteration of those circi

stances. The party to whom the representation has b

made will be entitled to rescind, or, if the truth is disclc

before completion, to avoid his contract (i). Thus wher

man, for the purpose of insuring his life, signed a declarai

that he was in good health, but before the policy was c(

pleted he consulted a physician, who told him that he wai

a dangerous state of health ; it was held that the non-C(

munication to the company of his change in health

fraudulent, and vitiated the policy (k). So also where

, insurance company proposed to another office a re-insura

on a life, representing, as was then the fact, that they retai

a large portion of the risk, but before the re-insurance

carried into effect they got rid of the whole of the risk on

life by re-insurance with a third office without communical

that fact to the other office, it was held that the insurance

obtained by fraud, and must be cancelled (1).

When a representation has been made in the bond
_

belief that it is true, and the party who has made it afterwa

finds out that it is untrue, he can no longer honestly k

silence on the subject, thereby allowing the other person tc

on upon a statement which was honestly made at the time,

which he has not retracted when he has become aware the

can be no longer persevered in ; that would be fraud (m).

man is not allowed to get a benefit from a statement whict

now admits to be false. You have moral fraud where a ir

having obtained a beneficial contract by a statement whict

(i) Traill v. Baring, 4 D. J. & S. 314.

329; Davies V. London and Provincial (l) Traill v. Baring, 4 D. J.

Ins. Co., 8 C. D. 474; Re Scottish 318.

Petroleum Go., 23 C. D. 413, 438. (m) Brownlie v. Campbell, 5 .

(k) British Equitable Ins. Co. v. Ca. 950, per Lord Blackburn.
Great Western Ely. Co., 38 L. J. Ch.
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now knows to be false, insists upon keeping that contract. To

do so is a moral delinquency ; no man ought to seek to take

advantage of his own false statements (n)

.

The truth must be brought clearly home to the deceived.

In Amison v. Smith (o) it was held that directors were bound

to bring their contradiction of the misrepresentation before

the stock-holders in the most distinct terms, and that it

was not enough to send round a circular with a statement

of the truth but without any direct reference to the misre-

presentation.

On the other hand,^ a representation that was false at the

time it was made may, by a change of circumstances, become

a true representation at the time it is acted on. As where a

company issued a prospectus, representing that more th^n

half the capital had been subscribed, whereby a man was

induced to apply for shares, and the representation was not

true at the time when the prospectus was issued, but it had

become true at the time of his application; it was held that

there was no misrepresentation entitling him to relief (p).

" In my opinion," said Lord Herschell, " making a false Eeasoiiabl&

statement through want of care falls far short of and is a very believing a

different thing from fraud, and the same may be said of a J^^pi^senta-

false representation honestly believed though on insufficient tme.

grounds. At the same time I desire to say distinctly that

when a false statement has been made, the question whether

there were reasonable grounds for believing it, and what were

the means of knowledge in the possession of the person

making it, are most weighty matters for consideration. The

ground upon which an alleged belief was founded is a most

important test of its reality. I can conceive many cases where

the fact that an alleged belief was destitute of all reasonable

foundation would suffice of itself to convince the Court that it

was not really entertained, and that the representation was a

fraudulent one. So, too, although means of knowledge are, as

was pointed out by Lord Blackburn in Brownlie v. Campbell, a

very different thing from knowledge, if I thought that a person

(n) Redcirave v. Hurd, 20 0. D. 12, (o) 41 C. D. 348, C. A.

^er Jessel] M. R. {p) Skip v. Orosskill, 10 Eq. 73.
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making a false statement had shut his eyes to the facts, or j

posely abstained from inquiring into them, I should hold t

honest belief was absent, and that he was just as fraudul

as if he had knowingly stated that which was false "
{q).

The alleged bona fide belief in an untrue statement can

tested only by considering the grounds of such belief, anc

an untrue statement is made founded upon a belief destit

of all reasonable grounds, or which the least inquiry wo

immediately correct, that is evidence of fraud (r). " There r

be such an absence of reasonable ground for his belief as

spite of his assertion, to carry conviction to the mind that

had not really the belief which he alleges " (s).

A man must examine into the truth of representatii

made to him by others, before putting them forward as tr

or as of his own knowledge. He cannot be allowed to esci

from the effect of positive representations of matters of I

upon the ground that he relied upon representations made
him by an agent employed by him for the purpose of gett

information for him. If a man makes a representation

such a manner as to import a knowledge of the facts

which the representation refers, and the representation is

materially qualified by a reference to any other person as

source of information, he cannot be heard to say, on a cIe

for the rescission of the transaction, if the representat

proves to be untrue, that he made the representation on

authority of his agent, and honestly believed it to be true,

a company give credit to, and assume as true, the repc

which are made to them by their agents, and represent

facts the matters stated in those reports, and persons

induced to enter into contracts on the foundations of

assumption of the representations which have been made
them, they cannot be heard to say, on a claim for a resciss

of the transaction, if the representations prove to be untr

that they honestly believed them to be true. If the compa

(9) Derry v. Peek, 14 App. Ca. Deny v. Peek, 14 App. Ca. p. 361

p. 375, per Lord.Herschell. (s) Derry v. Peek, 14 App.
(r) Western Bank of Scotland v. p. 369.

Addie, L. K. 1 H. L. Sc. 162;
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instead of stating a thing as a fact, state merely that they

have received reports from their agents, and* that they have

reason to believe the reports to be true, the case may be

different (t).

But though it is immaterial in an action for rescission that

a director may have believed statements made by his agents,

yet where the action is for damages the case is different, and

the belief may be material (u). If directors act within their

powers, if they act with such care as is reasonably to be

expected from them having regard to their knowledge and

experience, and if they act honestly for the benefit of the

company, they discharge their duty {x}. The fact that if a

director had made inquiries he might have discovered that he

was being deceived is not in itself sufficient to prove that he

did not act with reasonable care (y).

It was formerly held that a misrepresentation was a fraud Misiepresen-

at law, although made innocently, and with an honest belief „,nn upon

in its truth, if made by a man who ought in the due discharge
j^ cast to^"*^

of his duty to have known the truth, or who formerly knew, i^"ow tlie

and ought to have remembered, the fact which negatives the

representation, and be made~ under such circumstances or in

such a way as to induce a reasonable man to believe that it

was true, and was meant to be acted on, and had been acted

on by him accordingly to his prejudice. If a duty was cast

upon a man to know the truth, and he made a misrepre-

sentation in such a way as to induce a reasonable man to

believe that it was true, and was meant to be acted on, he could

not be heard to say that he made it through mistake, or

ignorance, or forgetfulness (z). Where accordingly the trustee

of a fund represented to a proposed assignee that the assignor

(t) Smith's Case, Re Beese River (z) Moens v. Heyworth, 10 M. &
Silver Mining Co., 2 Ch. 604, 611, W. 147 ; Pulsford v. Richards, 17

615 ; Ross v. Estates Investment Co., Beav. 95 ; Price v. Macaulay, 2 D.

3 Eq. 138, 3 Ch. 682 ; Henderson v. M. & G. 345 ; Hutton v. Rossiter, 7

Lacon, 5 Eq. 261 ; AU.-Gen. v. Rai/, U. M. & G. 9 ; Rawlins v. Wichham,

9 Ch. 405. 3 D. & J. 304 ; Swan v. North

{u) Ibid. British Australasian Co., 2 H. & C.

(i) Lagunas Go. r. Lagunas Syn., 183 ; Brownlie v. Campbell, 5 App.

iS&g, 2 Ch. 392. Ca. 936.

(y) Dovey v. C(rry, 1901, A. C. 477.



32 MISBBPRESENTATION.

was entitled to the fund- and could make the assignment,

forgetting that there was a prior incumbrance upon it, of

•which he had received notice, he was held bound to make

good the representation (a). So also where a man wrote a

letter stating that he was willing to grant a lease, knowing

that it was to be shown to a person proposing to lend money

to the lessee upon the security of the lease, and it appeared

that he had before granted a concurrent lease of the same

property which he alleged that he had forgotten, he was held

responsible for his statement and for the repayment of the

loan made on the faith of it (b).

All this, however, is supposed to have been altered by

Derry v. Peek, and is said to be no longer law (c). Burrowes v.

Lock, it is said, can now only be supported on the ground of

estoppel, and Slim v. Croucher cannot be supported on the

ground either of warranty or of estoppel, and is therefore

inconsistent with and overruled by Derry v; Peek. The result

is that a person may make a serious representation which he

knew or ought to have known was false, and escape liability

by simply saying he forgot. This " unsound " principle and

unfortunate effect of Derry v. Peek is so opposed to equity

and common sense that it ought not to be adopted, unless it is

clear that the House of Lords intended to overrule the cases

in question, or unless that is the necessary and inevitable

consequence of their decision. Let us see how far this. is so.

In the first place, was there any intention to overrule the

cases in question ? There is, so far as we are aware, nowhere

to be found any indication that the House of Lords ever had

any such intention. On the contrary, Slim v. Croucher and

similar cases have been several times referred to as belonging

to a different category, but not as being bad law. Li Peek v.

Gurney (d), Brownlie v. Campbell (e), and Derry v. Peek (/),

they are referred to sometimes with approval, and always

without disapproval. It may, therefore, we think, be taken

that there was no such intention.

(a) Burrowes v. Lock, 10 Ves. 470. (<£) L. R. 6 H. L. p. 390.

(6) Slim V. Croucher, 1 D. F. & J. (e) 5 App. Ca. 935.

518. (/) 14 App. Ca. p. 360.

(c) io«;v.iJoM'yerie,1891,3Ch.82.
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Now let US see whether Slim v. Croucher and similar cases

are overruled as a necessary consequence of the decision in

Deri-y v. Peelt. It has, we think, been too readily assumed

that Slim v. Croticher cannot be supported on the ground

of fraud. It is true that in that case Lord Campbell said

there was no " moral fraud," but this may be taken to mean
nothing more than that there was no direct evidence of fraud.

Gross negligence there was, and gross negligence, as we have

seen, may amount to fraud ; and that, it may well be, was the

ground of the decision. In fact Lord Campbell's explanation

of what is a false statement seems almost conclusive on the

point. Eeferring to Lord Eldon's remark that a person must

make a representation good, " if he knows it to be false," he

explains those words to mean, " if he makes a representation

as to what he ought to have known and did at one time know,

although he alleges that at the particular moment that he

made the representation he had forgotten it" (g). Further,

Lord Campbell cites with approval the following passage from

the judgment in Burroives v. Lock—"What can the plaintiff do

to make out a case of this kind but show (1) that the fact as

represented is false ; (2) that the person making the repre-

sentation had a knowledge of a fact contrary to it? The

plaintiff cannot dive into the recesses of his heart so as to

know whether he did or did not recollect the fact, and it is no

excuse to say he did not recollect it " Qi). Again, the remark

of Knight-Bruce, L. J., that " a country whose administration

of justice did not afford redress in a case of this description

would not be in a state of civilization," could hardlj' be appli-

cable to anything short of fraud. Again, Lord Selborne (i),

referring to Slim v. Croucher, said, " There the whole value of

the intended security depended upon the answer to the question

to be given by a person within whose knowledge the fact ought

to have been, and in point of fact at one time or another

{g) 1 D. F. & J. p. 525. to carry conviction to the mind that

[h) 10 Ves. p. 475. This is almost he had not really the belief which

identical with the dictum in Derry he alleges.

V. Peek, p. 369, that there may be (i) Brownlie v. Gam/pbell, 5 App.

such an absence of reasonable ground Ca. p. 936.

for belief as, in spite of his assertion,

K.F. . 3
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necessarily was. If his memory had failed, still it was the case

of a person who once had certain knowledge of the fact and

who could have no right to assert one way or the other a fact

as of his own knowledge upon such a subject unless he

possessed that knowledge ; and if he did assert it he was

bound to make the assertion good. " The mere fact of forgetful-

ness by a man who has known a certain fact, who is asked

whether that fact has happened or not, and says positively

that it did or did not, cannot possibly be an excuse ; because

if he had spoken the simple truth he would have said, ' I do

not recollect whether it is so or not.' If the fact be that he

does not recollect, then by saying that the fact was so or by

saying that the fact was not so, he takes upon himself the

responsibility of a positive statement upon the faith of whicli

he knows that the other man is going to deal for valuable

consideration." Lastly, Lord Chelmsford in Western Bank of

Scotland V. Addie (k), said, " The alleged bond fide belief in an

untrue statement can be tested only by considering the grounds

of such belief, and if an untrue statement is made, founded

upon a belief destitute of all reasonable grounds, or which

the least inquiry would immediately correct, it may fairly

be characterized as misrepresentation and deceit." That is

directly applicable to Slim v. Croucher, and if we substitute

the words "may be evidence of" for the words "may fairly

be characterized as " it is also perfectly consistent with

Derry v. Peek. Indeed, according to Lord Herschell him-

self (Z), the only way to test belief is to " apply the standard

of conduct which our own experience of the ways of men has

enabled us to form, by asking ourselves whether a reasonable

man would be likely under the circumstances so to believe."

Surely this is the same thing as asking whether a reasonable

man ought to have so believed.

The true and only sound principle to be derived from the

•cases represented by Slim v. Croucher is this : that a repre-

sentation is fraudulent not only when the person making it

Jmows it to be false, but also when, as Jessel, M. E., pointed

(k) L. R 1 H. L. So. 145. {I) Deny v. Peek, 14 App. Ca. p. 380.
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out (m), he ought to have known, or must be taken to have

known, that it was false. This is a sound and intelligible

principle, and is, moreover, not inconsistent with Derry v.

Peek. A false statement which a person ought to have known

was false, and which he must therefore be taken to have

known was false, cannot be said to be honestly believed in.

"A false statement," said Lord Herschell («), "made through

carelessness and without reasonable ground tor believing it to

be true, may be evidence of fraud." "The test is," said his

Lordship (o), " whether a reasonable man would be likely, under

the circumstances, so to believe." Applying this test to Slim v.

Crmicher, is it possible to conceive that any reasonable man
could forget that he had granted a lease, especially when asked

to grant another lease of the same property, and knowing

that money was going to be lent on the security of the second

lease? If the true principle to be deduced from Slim v.

Croucher and that class of cases is as we have suggested it to

be, then it would seem to cover and harmonize most if not all

of the cases, it would remove most if not all of the difficulties,

and avoid those psychological questions as to the state of a

man's mind which cause so much confusion.

The rule established in Collen v. Wright {p), that if a man, Misrepresen-

however honestly, assumes to act as agent for another in authority,

respect of a matter over which he has no authority, and

induces another thereby to make a contract, he must be taken

in law to promise that he is what he represents himself to be,

and must answer^ for any damage which directly results from

confidence being given to his representations, is not an excep-

tion to the general rule of law that no action is maintainable

for a mere statement, although untrue and although acted on

to the damage of the person to whom it is made, unless the

statement is false to the knowledge of the person making it.

The principle of that decision is that when a man, either

expressly or by his conduct, invites another to negotiate with

him upon the assertion that he is filling a certain character,

and a contract is entered into upon that footing, he is liable

(m) 20 C. D. 27, 44, 67. (o) Ibid. p. 380.

\n) Deny v. Peek, 14 App. Ca. 337. (p) 8 E. & B. 647.

3—2
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to an action if he does not fill that character, but the liability

arises not from the misrepresentation alone, but from the

invitation to act and from the acting in consequence of that

invitation (q). The decision does not proceed on the footing

of there having been any wrong or omission to do right on

the part of the agent in order to make him personally liable

on a contract made in the name of his principal, and the

judgment in Smoutv. Ilbery must be taken to be overruled (r).

It seems, however, more correct to say that Collen v. Wright

has developed the law laid down in Smout v. Ilbery than that

the latter ckse has been overruled (s).

Distinction The line between fraud and warranty is often very narrow,

wawanty^and ^•^^ t^® same observation is true of the line between warranty
a representa- a,nd estoppel. Narrow, however, as the line often is, the

three words denote fundamentally different legal conceptions

which must not be confounded (t). "If you choose to say,

and say without inquiry, 'I warrant that,' that is a contract.

If you say, ' I know it,' and if you say that in order to save

the trouble of inquiring, that is a false representation—you

are saying what is false to induce them to act upon it " (m).

A representation is a statement or assertion made by one

party to the other before or at the time of the contract of

some matter or circumstance relating to it {v). A repre-

sentation is not a part of the written instrument, but is

collateral to it, and entirely independent of it {x). The
insertion of the representation in the instrument does not

alter its nature. Though a representation is sometimes con-

tained in a written instrument, it is not an integral part of

(g) See Dickson v. Renter's Tele- p. 102.

gram Co., 3 C. P. D. 7. (it) Brownlie v. Campbell, 5 App.
(r) Ealhot v. Lens, 1901, 1 Ch. Ca. p. 952, per Lord Blackburn.

344
;
but see Saltan v. New Beeston «) Behn v. Burness, 3 B. & S

Co., 1900, 1 Ch. 43. 753.

(s) West London Commercial Bank (as) Coram v. Sweeting, 2 Wms.
V. Kitson, 13 Q. B. D. 362 ; Firbank's Saund. 201. See Kain v. Old, 2 B.
Exors. Y. Humphreys, 18 Q. B. D. & C. 634, yer Lord Tenterden ; Oorn-
54; Oliver V. Bank of England, 1901 foot v. Fowke, 6 M. & W. 370, per
1 Ch. 652. Lord Cranworth.

(i) Low V. Bouverie, 1891, 3 Ch.
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the contract, and consequently the contract is not broken,

though the representation proves to be untrue (y). In order

that a statement or representation may amount to a warranty,

it must appear that it was intended to form a substantive

part of the contract (z.) A warranty is an express or implied

statement of something which the party making it undertakes

shall be a substantive part of the contract, and though part

of the contract, yet collateral to the express object of it (a).

For instance, a contract for the sale of a house with windows

overlooking land of a third person does not imply any

warranty or represeatation that such windows have a right

to access of light over such land (6). A representation of

intention does not amount to a warranty (c). If a repre-

sentation or statement is not of the essence of the contract,

there is no warranty (d). The circumstance of a man selling

a particular thing by its proper description is not a warranty

that the thing is of that description. If the thing does not

answer the description, there is not a breach of warranty, but

a non-compliance with a contract which he has engaged to

fulfil (e). To constitute a warranty, it is not necessary that

the word "warrant" should occur in the bargain (/) ; and,

on the other hand, the use of the word "warrant" or "war-

ranty " is not conclusive, the question being what is the true

intention of the contract as a whole. A stipulation may be a

condition, though called a " warranty "(^f). Any affirmance

or representation made at the time of sale is a warranty if

it appears to have been so intended and understood by the

parties (h) ; and in determining whether it was so intended

{y) Behn v. Burness, 3 B. & S. 753. {d) Taylor v. BuUen, 5 Exch. 779 ;

(z) Behn v. Burness, 3 B. & S. Vernede v. Weber, 1 H. & N. 311.

754. (e) Chanter v. Hopkins, 4 M. & W.

(a) Chanter v. Hopkins, 4 M. & W. 404, per Lord Abinger ; Stuchy v.

404, per Lord A-binyer ; Azemar v. Baily, 1 H. & C. 416, per Martin, B.

Casella, L. B. 2 C. P. p. 679 ; De (/) Hopkins v. Tanqutray, 15 0.

Lassalle v. Guildford, 1901, 2 K. B. B. 137, per Jervis, C. J. ;
Stucley v.

215. Baily, 1 H. & C. 417.

(6) Greenlmlgh v. Erindley, 1901, (g) Barnard v. Faber, 1893, 1 Q.

2 Ch. 324. B. 340 ; Sale of Goods Act, 1893,

(c) Benhamv. United Guarantee, s. 11.

dec. Ass. Co., 7 Exch. 744 Qi) Pasley v. Freeman, 3 T. R. 57,
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a decisive test is whether the vendor assumes to assert a fact

of which the buyer is ignorant, or merely states an opinion

on a matter of which the vendor has no special knowledge,

and on which the buyer may be expected to exercise his own

judgment (i). Nor is it necessary that the statement or

representation should be simultaneous with the close of the

bargain. If it be part of the contract, it matters not at what

period of the negotiation it was made (k). If a statement

amounts to a warranty, the party making it is bound by his

warranty. The fact that he may have made the statement

in honest mistake, or that the statement may be not in a

material matter, cannot be taken into consideration (Z).

The^term "warranty" is used in two senses. It is either

a condition on the failure or non-performance of which the

other party may, if he be so minded, repudiate the contract

altogether, and so be released from performing his part of it,

or it is an independent agreement, a breach of which will not

justify a repudiation of the contract, but will only be a cause

of action for compensation in damages. The question whether

a statement, though intended to be a substantive part of the

contract, is a condition precedent, or an independent agree-

ment, is sometimes raised in the construction of charter-

parties with reference to stipulations that some future thing

shall be done or shall happen, and has given rise to very nice

distinctions. Thus a statement that a vessel is to sail, or be

made ready to receive a cargo, on or before a given day, has

been held to be a condition, while a stipulation that she shall

sail with all convenient speed, or within a reasonable time,

has been held to be only an agreement (m).

Affirmations in policies of insurance are in the nature of

warranties. In the case of policies of marine insurance, and

per Biiller, J. ; Stucley v. Baily, 1 C. 504, per Lord Cranworth ; Ban-
H. & C. 405. nerman v. White, 10 C. B. N. S.

(i) De Lassalle v. Guildford, 1901 844 ; Behn v. Bv/rness, 3 B. & S.

2 K. B. 215. 754, V59 ; Head v. Tattersall, L. R.
(k) Hopkins v. Tanqiteray, 15 C. 7 Ex. 11.

B. 137, per Jervis, C. J. (m) Behn v. Burness, 3 B. c& S.
(I) Attwood V. Small, 6 CI. & Fin. 754.

232 ; Anderson V. Fitzgerald, 4 H. L.
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policies against fire, a warranty is also a condition. It is an
implied condition of the validity of the policy, that the party

proposing the insurance should make a true and complete

representation respecting the property which he seeks to insure.

Such policies are therefore vitiated by any material misrepre-

sentations, even though not fraudulently made (n) . In the ease

of life assurances, however, it is not an implied condition of the

validity of the policy that the party proposing the insurance

should make a true and complete representation respecting the

life proposed for insurance. If there be no express warranty

or condition on the p^t of the insured, a policy of life assurance

is not vitiated by false representations, unless there be fraud (o).

If there be a proviso in a policy of assurance, that any untrue

statements shall avoid the policy, the policy is vitiated by any

statement false in fact, whether material or not (p). The same
principle applies to the purchase of Government annuities on

lives in which the information required by the Act forms the

basis of the grant of the annuity, and accordingly an annuity

applied for and granted under a misrepresentation, though

unintentional, in the information required as to the age of a

person was set aside after his death (q).

In order that a misrepresentation may support an action, Misrepresen-

it is essential that it should be material in its nature and materiS"and^

should be a determining ground of the transaction (r). The a determining
° ° ground of the

misrepresentation must, in the language of the Eoman law, be transaction.

dolus dans locum contractui (s). There must be the assertion

(ra) Bannerman v. White, 10 C. B. M. & G. 136 ; Smith v. ChadwicJc, 9

N. S. 860 ; lonides v. Pacific Ins. App. Ca. p. 190 ; Amison v. Smith,

Co., L. R. 6 Q. B. 674, 7 Q. B. 520 ;
41 C. D. 368 ; Angus v. Clifford,

Bivaz Y. Gerusd, 6 Q. B. D. 222
;

1891, 2 Ch. p. 479.

HamiJbrough v. Mutual, &c., 1895, (s) Fraud is divided by the

W. N. 18. civilians into dolus dans locum con-

(o) Wheelton v. Hardisty, 8 E. & tractui and dolus incidens, or acci-

B. 232. dental fraud. The former is that

{p} Anderson v. Fitzgerald, 4 H. which has been the cause or deter-

L. C. 484 ; Macdonaldv. Law Union mining motive of the transaction
;

Ins. Co., L. R. 9 Q. B. 328 ; London that, in other words, without which

Ass. Co. V. Mansel, 11 C. D. 367. the party del'rauded would not have

{g) Att.-Oen. v. Ray, 9 Ch. 397. contracted. Incidental or accidental

(r) Jminings v. Broughton, 5 D. fraud is that by which a man,
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of a fact on which the person entering into the transaction

relied, and in the absence of which it is reasonable to infer that

he would not have entered into it at all {t), or at least not on the

same terms (u). Both facts must concur ; there must be false

and material representations, and the party seeking relief

should have acted upon the faith and credit of such representa-

tions (a;). To say that statements are false is one thing; to

say that a man was deceived by them to enter into a transac-

tion is another thing (?/). A misrepresentation to be material

must be one necessarily influencing and inducing the trans-

action {z), and affecting and going to its very essence and

substance (a). Misrepresentations which are of such a nature

as, if true, to add substantially to the value of property (b), or

are calculated to increase substantially its apparent value (c),

are material. A misrepresentation goes for nothing unless it

is a proximate and immediate cause of the transaction (d). It

is not enough that it may have remotely or indirectly contri-

buted to the transaction or may have supplied a motive to the

other party to enter into it. The representation must be the

very ground on which the transaction has taken place. The
transaction must be a necessary and not merely an indirect

result of the representation (e). It is not, however, necessary

otherwise intending to contract, is de- (y) Jennings v. Broughton, 5 D.
ceived as to some accessory or acci- M. & G. 126.

dent of the contract ; for example, («) Ee Reese River Silver Mining
as to the quality of the object of Co., Smith's Case, 2 Ch. 611.

sale or its price. Duranton, vol. 10, (a) Hallows v. Femie, 3 Eq. 536 ;

liv. 3, s. 169 ; Toull. Dr. Civ., liv. 3, 3 Ch. 467.

tit. 3, c. 2, s. 5, art. 90 ; Bedarride, (6) Torrance v. Bolton, 8 Ch. 118.

sur Dol. p. 45. This distinction (c) Small v. Attwood, You. 461

;

does not obtain in the common law, Dimmock v. Hallett, 2 Ch. 27.

and is not admitted in equity. (d) New Brunswick Rly. Co. v.

(t) Flight V. Booth, 1 Bing. N. C. Gonybeare, 9 H. L. C. 711 ; Barretis
370 ; Pulsford v. Richards, 17 Beav. Case, 3 D. J. & S. 30 ; Peek v. Gwrnffy,
87, 96 ; Eaglesfield v. Londonderry, L. K. 6 H. L. 412.

4 C. D. 709 ; Jacobs v. Revell, 1900, (e) Bnrnes v. Pennell, 2 H. L. C.

2 Ch. 858. 497, 531 ; NicoVs Case, 3 D. & J.
(u) 6 M. & W. 378, per Lord 387, 439 ; New Brunswick Rly. Co.

-'^Wnger. v. Gonybeare, 9 H. L. C. 711
;

(a;) CargiU v. Bower, 10 C. D.517
; Greenhalgh v. Brindley, 1901, 2 Ch.'

Smith v. Cliadwick, 9 App. Ca. p. 324.

190.
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that the representation should have been the sole cause of

the transaction. It is enough that it may have constituted a

material inducement. If any one of several statements, all

in their nature more or less capable of leading the party to

Tvhom they are addressed to adopt a particular line of conduct,

be untrue, the whole transaction is considered as having

been fraudulently obtained, for it is impossible to say that the

untrue statement may not have been precisely that which

turned the scale in the mind of the party to whom it was

addressed (/). It is not essential that some specific allegation

of fact should be proved to be false. If a number of statements

give a false impression, the prospectus is none the less false,

although it may be difficult to show that any specific statement

is untrue (g). If the plaintiff's mind was disturbed by the

misstatements of the defendant and such disturbance was in

part the cauKe of what he did, the mere fact of his also making

a, mistake himself could make no difference (h). If the state-

ment would tend to induce him to enter into the contract, or

would be part of the inducement, the inference is that he acted

•on the inducement, unless he knew the facts or avowedly did

not rely on the statement (i). A man who has made a false

representation in respect of material matter must, in order to

be able to rely on the defence that the transaction was not

•entered into on the faith of the representation, be able to

prove to demonstration that it was relied on (k). It is not

enough for him to say that there were other representations

by which the transaction may have been induced (Z) ; nor can

he be heard to say what the other party would have done, had

no misrepresentation been made (m). " If it was a materially

(/) Smith V. Kay, 7 H. L. C. 750, 750, 775 ; Kisch v. Central Venezuela

775.

"

lily. Go., 3 D. J. & S. 122 ; Amison

(g) Aaron's Reefs v. Twiss, 1896 v. Smith, 41 C. D. p. 369.

A. C. 273, 281. (l) Nicol's Case, 3 D. & J. 387,

{h) Edgington v. Fitzmaurice, 29 439 ; Edgington v. Fitzmaurice, 29

C. D. 481, per Bowen, L. J. C. D. 459.

(i) Amison v. Smith, 41 C. D. p. (m) Reynell v. Sprye, 1 D. M. & G.

369. 660 ; Smith v. Kay, 7 H. L. C. 750,

(i) Rawlings v. JVickham, 3 D. & 770 ; Traill v. Barmg, 4 D. J. & S.

J. 394 ; Smith v. Kay, 7 H. L. C. 330.
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influencing motive, then, unless it had been present, the

conduct of the plaintiff might have been different—which is

sufficient " (n). The test, therefore, of material inducement is

not whether the plaintiff's action rvould, but whether it might,

have been different if the misrepresentation had not been

made.

Words, moreover, it must be remembered, are to be con-

construed in courts of justice in the sense in which the

person using them wished and believed that they should be

understood by the person to whom they were addressed (o),

and representations must be construed with reference to the

circumstances present to the minds of all the parties when

they were made (p).

The materiality of a representation depends on the circum-

stances. The following cases may be cited as examples :

—

Upon, an insurance office effecting a re-insurance of a risk

with another office, the representation that they retained

themselves a substantial share in the risk was held to be

material, and the non-disclosure that they had in fact got fid

of all risk vitiated the re-insurance (gf). Where defendants

raised money on debentures for the purpose of paying off

pressing liabilities, but stated in their prospectus that the

money was for the purpose of developing their trade, the

statement was held to be material, because " a man who lends

money reasonably wishes to know for what purpose it is

borrowed, and he is more willing to advance it if he knows

that it is not wanted to pay off liabilities already incurred (r).

So also a representation respecting a person's credit, that he

was possessed'of a certain amount of capital, without stating

that it was borrowed capital and not his own, was held to be

a material misrepresentation to a person thereby induced to

trust him (s). So also on a sale of goods for ready money, if

the purchaser gives a cheque which he knows he has no funds

(n) Peek v. Derry, 37 C. D. 574, [q) Traill v. Baring, 4 D. J. & S.

584. 318.

(o) Pigott V. Stratton, 1 D. F. & J. (r) Edgington v. Fitzmaurice, 29

50, per Lord Campbell. C. D. p. 480.

(p) Diccomon v. Talbot, 6 Ch. 40, (s) Corbettv. Brown, 8 Bing. 33.

per Mellish, L. J.
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to meet, this amounts to a misrepresentation of a material

fact, which vitiates the sale, and entitles the seller to rescind

the contract (t). Where, on the other hand, upon the nego-

tiation for a loan of money, the lenders represented that

it was lent by a joint-stock loan company, but it was in fact

lent by fhemselves only, who called themselves the company,

which did not otherwise exist, the misrepresentation was held

to be immaterial, the real inducement to the borrower being

the advance of the money (u). So also where a buyer, in

negotiating a purchase, alleged falsely as the reason for the

limited amount of his oiTer that his partners would not

consent to his giving more, it was held to be immaterial to

the validity of the contract (x). So where one Isaac Gordon,

an extortionate money-lender, induced the defendant to

borrow from him by fraudulently concealing his identity and

representing that the name of the lender was Addison, it was

held that the misrepresentation was material (y)

.

A misrepresentation to be of any avail whatever must enure Reliance on

. . Tn J.
*^^ repreaen-

to the date of the transaction in question (z) . If a man to tation.

whom a representation has been made knows at the time or

discovers before entering into a transaction that the represen-

tation is false (a), or resorts to other means of knowledge open

to him, and chooses to judge for himself in the matter, he

cannot avail himself of the fact that there has been mis-

representation, or say that he has acted on the faith of the

representation (6). Where accordingly an iron company had

sent some of their directors for the express purpose of verify-

ing the representations of a man respecting his works, who

expressed their satisfaction with the proofs produced, it was

held that the company had, by choosing to judge for

(0 Loughnan v. Barry, I. R. 6 C. (a) Ibid. ; Vigers v. Pike, 8 CI. &

L. 457. Fin. 650 ; Brooke v. Bounthwaite,

(u) Green v. Gosden, 3 M. & G. 5 Ha. 298, 306 ; Nelson v. Stacker, 4

446. D. & J. 465.

(x) Verrwn v. Keys, 12 East, 6.32. (6) Lysney v. Selby, 2 Lord Eay-

(y) Gordon v. Street, 1899, 2 Q. B. mond, 1118, 1120 ;
Smith v. Chad-

641. vnck, 20 0. D. p. 75 ; Arnison v.

(z) Irvine v. Kiripatrick, 7 Bell, Smith, 41 C. D. p. 369.

Sc. Ap. 186.
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themselves in the matter, precluded themselves from being able

to say that they had been deceived by the representations of

the vendor, and that it was their own fault if they had not

availed themselves of all the knowledge or means of know-

ledge open to them (c). So also where a man had, before

purchasing shares in a mine, visited the mine and examined

into its condition, it was held that he had not relied on

representations made to him by the vendor, and was not

entitled to avoid the contract on the ground that they were

false, the alleged misstatements being such as he was com-

petent to detect (d).

The allegation of misrepresentation may be effectually met

by proof that the party complaining was well aware and

cognizant of the real facts of the case (e) ; but the proof of

knowledge must be clear and conclusive. Misrepresentation

is not to be got rid of by constructive notice (/). A man
who by misrepresentation or concealment has misled another

cannot be heard to say that he might have known the truth

by proper inquiry, but must, in order to be able to rely on

the defence that he knew the representation to be untrue,

be able to establish the fact upon incontestable evidence and

beyond the possibility of a doubt. " If a person," said Jessel,

M. E., in Redgrave v. Hurd (g),
" makes a material represen-

tation to another to induce him to enter into a contract, and

the other enters into that contract, it is not sufficient to say

that the party to whom the representation was made does not

prove that he entered into the contract relying upon the

representation. If it is a material representation calculated

to induce him to enter into the contract, it is an inference of

law that he was induced by the representation to enter into

it ; and in order to take away his title to be relieved from the

contract on the ground that the representation was untrue, it

must be shown either that he had knowledge of the facts

(c) Attwood V. Small, 6 CI. & Fin. (e) See Eaglesfield v. Londonderry,
232. See Redyraue v. Hurd, 20 C. D. 4 C. D. 709.

16. (/) Jones v. Rimmer, 14 C. D.
(d) Jennings v. BroughUm, 17 590, per Jessel, M. E.

Beav. 234 ; 5 D. M. & G. 126. {g) 20 0. D. 21.
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contrary to the representation, or that he stated in terms or

showed clearly by his conduct that he did not rely on the

representation." The inference, however, does not seem to

be one of law, but as Lord Blackburn said, in Smith v.

Chadtvick {h), "a fair inference of fact."

If the subject-matter is not property in this country, where

probably independent inquiry would be made and inspection

might take place, but property at such a distance that any

person purchasing it is obliged to rely on the statement made

with respect to it, the argument is the stronger that reliance

has been placed op the representations (i). If a definite or

particular statement be made as to the contents of property,

and the statement be untrue, it is not enough that the

pagrty to whom the representation was made may have been

acquainted with the property. A very intimate knowledge

of the premises will not necessarily imply knowledge of

their exact contents, while the particularity of the statement

will naturally convey the notion of exact admeasurement (k).

The fact that he had the means of knowing or of obtaining

information of the truth which he did not use is not sufficient (J).

It is not indeed enough that he may have been wanting in

caution. A man who has made false representations, by which

he has induced another to enter into a transaction, cannot turn

round on the person whom he has defrauded and say that he

ought to have been more prudent and ought not to have

concluded the representations to be true in the sense which

the language used naturally and fairly imports (m). Nor is

it enough that there may be circumstances in the case which,

in the absence of the representation, might have been sufficient

to put him on inquiry. The doctrine of notice has no appli-

cation where a distinct representation has been made (n)

.

(h) 9 App. Ca. 196. D. & J. 319 ; Aberaman Iron Works

(i) Smith's Case, Re Reese River v. Wickens, 4 Oh. 101.

Mver Mining Go., 2 Ch. 614. (m) Redgrave v. HurA, 20 C. D. 1.

{k) Hill V. Buckley, 17 Ves. 394. (n) Poipe v. Garlamd, 4 Y. & C.

See King v. Wilson, 6 Beav. 124. 394 ; Wilson v. Short, 6 Ha. 366,

- (I) Lysney v. Selby, 2 Lord Kaym. 377 ; Lrysdale v. Mace, 2 Sm. & G.

1118, 1120 ; Dobell v. Stevens, 3 B. 225, 230, 5 D. M. & G. 103 ; Cox v.

& C. 623 ; Rmoliru v. Wiekhcm,, 3 Middleton, 2 Drew. 209 ; Rawlins v.
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Misrepresen-
tation must
be in respect

of a definite

fact, and not
only of a
statement of

opinion.

Equal means of knowledge is immaterial where there is an

express representation, for the plaintiff is hereby put off his

guard (o). The party who has made the representation cannot

be allowed to say that he told him where further information

was to be got, or recommended him to take advice, and even

put into his hands the means of discovering the truth. No

man can complain that another has relied too implicitly on

the truth of what he himself stated (p). If a vendor has

stated in his proposals the value of the property, he cannot,

except under special circumstances, complain that the pur-

chaser has taken the value of the property to be such as he

represented it to be {q). The effect of what would be other-

wise notice may be destroyed not only by actual misrepresen-

tation, but by anything calculated to deceive or even to lull

suspicion upon a particular point (r) . A vendor of property

on lease, for instance, is not justified in parading upon his

particulars of sale the existence of covenants beneficial to the

estate which he knows or has good reason to believe cannot

be enforced (s).

A misrepresentation, to be material, should be in respect

of an ascertainable fact, as distinguished from a mere matter

of opinion (t). But a statement of opinion may, like a state-

ment of intention (u), be a statement of fact, and would

support an action of deceit, if fraudulent and material; for

instance, a statement that a particular opinion is held when
it is not held. The result of the cases seems to be that there

is no action of deceit for the statement of an opinion which
exists and is honestly entertained, but there is an action if it

does not exist or is not honestly entertained (x). A represen-

Wickham, 3 D. & J. 318 ; Kisch v.

Central Venezuela Ely. Co., 3 D. J. &
S. 122 ; Redgrave v. Hurd, 20 C. D
21.

(o) Dobell V. Stevens, 3 B. & C.

623.

(p) Beynell v. Sprye, 1 D. M. & G.

660, 710 ; Rawlins v. Wickham, 3

D. & J. 318 ; Redgrave v. Eurd, 20

0. D. 21.

(j) Perfect v. Lane, 3 D. F. & J.

369.

(r) Dykes v. Blake, 4 Bing. N. C.

463, 476.

(s) Flint V. Woodin, 9 Ha. 618.

(t) Jennings v. Broughton, 5 D. M.
& G. 134 ; Leyland v. lllingworth, 2
D. F. & J. 248 ; Bellairs v. Tudcer,

13 Q. B. D. 562.

(u) Edgington v. Fttzmawrice, 29
C. D. 459, 479, 483.

(k) Peek V. Derry, 37 C. D. p. 571.
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tation which merely amounts to a statement of opinion,

judgment, probability or expectation, or is vague and indefinite

in its nature and terms, or is merely a loose, conjectural, or

exaggerated statement, goes for nothing, though it may not

be true, for a man is not justified in placing reliance on it (y).

Mere exaggeration is a totally different thing from misrepre-

sentation of a precise or definite fact {z). Such statements,

for instance, as assertions as to the value of property (a), or

representations by the agent of the vendor of land that the

title is good (&), or mere general terms of commendation (c),

or mere flourishing or exaggerated statements as to the profits

and prospects of a 'company (ci), or as to the situation of

property (e), or mere loose, conjectural, or exaggerated asser-

tions with respect to a subject-matter, which is a matter of

speculation, or is essentially of an uncertain nature (/), are

only expressions of opinion or judgment, as to which honest

men may well differ materially. Mere general assertions of

a vendor of property as to its value, or the price he has been

offered for it, or in regard to its condition, qualities, and

characteristics—as, for instance, that land is fertile and

improvable, or that soil is adapted for a particular mode of

culture, or is well watered, or is capable of producing crops,

or supporting cattle, or that a house is a desirable residence,

&c.—are assumed to be so commonly made by persons having

property for sale, that a purchaser cannot safely place confi-

dence in them. Affirmations of the sort are always understood

as affording to a purchaser no ground for neglecting to

examine for himself, and ascertain the real condition of the

{y) Haycraft v. Creasy, 2 East, 92

;

129 ; Dimmnck v. Hallett, 2 Ch. 26 ;

Kisch V. Central Venezuela Bly. Co., cf. Smith v. Land Corporation, 28

3 D. J. & S. 122 ; Dvmmock v. C. D. 7.

Hallett,2Ch.27 ; Andersonv. Pacific (d) New Brunswick, &c. My. Go.

J«s. Co., L. E. 7 C. P. 65. v. Conybeare, 9 H. L. 711, 729;

(z) Boss V. Estates Investment Co., Jackson v. Turquand, L. R. 4 H. L.

.3 Eq. 1.36 ; 3 Ch. 682 : Bdlairs v. 309 ; Bellodrs v. Tucker, 13 Q. B. D.

Tucker, 13 Q. B. D. 562. 562.

(a) Ingram v. Thorp, 7 Ha. 74. (e) Colby v. Gadsden, 34 Beav. 416.

(6) Hume v. Pocock, 1 Ch. 385. (/) Jennings v. Broughton, 5 D. M.

(c) Trower v. Newcome, 3 Mer. & G. 136 ; Stephens v. Venahles, 31

704 ; Scott V. Hanson, 1 K. & M. Beav. 124.
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property. They are, strictly speaking, gratis dicta, and a

man who relies on them does so at his peril, and must take

the consequences (cj). Although such affirmations may be

erroneous or false, they will not, except in extreme cases, be

regarded as evidence of a fraudulent intent (h). A statement

of t^alue may, however, be so plainly false, as to make it

iinpossible for the party to have believed what he stated (i).

So, also, statements with respect to the quality or condition of

land will, if erroneous or false, amount in extreme cases to a

misrepresentation in law (k).

An assertion that a third person has offered a specified sum

for the property, though false, is, like mere statements of value,

an assertion of so vague and loose a character that a purchaser

is not justified in relying on it (J).

But notwithstanding the maxim about simplex commendatio,

language of general commendation— such as a statement

that the person in possession is a most desirable tenant—is

deemed to include the assertion that the vendor does not know

of any fact inconsistent with it ; and a contract obtained by

describing the tenant as " most desirable " when he had only

paid his rent under pressure was set aside (m).

The difference between a false averment in matter of fact,

and a like falsehood in matter of opinion, is well illustrated

by familiar cases in the books. If the owner of an estate

affirm that it will let or sell for a given sum, when, in fact,

such sum cannot be obtained, it is a matter of judgment, and
so the parties must have considered it (n). But if an owner

falsely affirm that an estate is let for a certain sum, when it

is, in fact, let for a smaller sum, or that the profits of a busi-

ness are more than, in fact, they are, and thereby induces a

purchaser to give a higher price for the property, it is fraud,

because the matter lies within the private knowledge 6i the

(g) 1 Roll. Ab. 101, pi. 16 ; Tromr (Ic) Dimmock v. Hallett, 2 Ch. 26.

V. Newcome, 3 Mer. 704; Scott v. (/) Sug.V.&P. 3;1 Roll. Ab. 101,

Hcmson, 1 R. & M. 129; but see pi. 16.

Smith V. Land Corporation, infra. (m) Smith v. Land Corporation, 28
(Ji) Dimmock v. Hallett, 2 Ch. 26. C. D. 7.

(i) Wall V. Stuhbs, 1 Madd. 80 ; (n) Pasley v. Freeman, 3 T. R. 51.

Ingram v. Thorp, 7 Ha. 74.
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owner (o). If, again, the owner of the land represent that it

is well watered, the statement will not, although erroneous or

false, amount in law to a misrepresentation, except in extreme

cases ip) ; but there is misrepresentation, if the representation

be calculated to lead the person to whom it is made to believe

that there is a natural supply of water on the property,

whereas the fact is that the property, though well supplied

with water, derives its supply artificially from the waterworks

of a town, and by payment of rates (q).

In Vernon v. Keys (?•), the true rule was stated to be that

the seller was liable to an action of deceit, if he fraudulently

misrepresent the quality of the thing sold in some particulars

which the buyer has not equal means of knowledge with

himself ; or if he do so in such a manner as to induce the

buyer to forbear making the inquiries which, for his own
security and advantage, he would otherwise have made.

The rule that exaggeration, as distinguished from misrepre- Exaggera-

sentation, goes for nothing, applies with peculiar force to the dStinguished

case of statements in the prospectuses of companies. The ^^°'^ ™'^'
^ r i representa-

promoters of adventures are so prone to form sanguine Won-

expectations as to the prospects of the schemes which they

introduce to the public, that some high colouring and some

exaggeration in the description of the advantages which are

likely to be enjoyed by the subscribers to the undertaking,

may generally be expected in such documents.. No prudent

man can, owing to the well-known prevalence of exaggeration

in such documents, accept the prospects which are held out

by the originators of every new scheme, without considerable

abatement. But though the representations in the prospectus

of a company ought not, perhaps, to be tried by as strict a

test as is applied in other cases, they are required to be fair,

honest, and bond fide. There must be no misstatement of

any material facts or circumstances (s). Exaggeration is a

(o) Lymey v. Selby, 2 Lord Kaym. (q) Leyland v. Illmgworth, 2 D. F.

1118 ; Dobell v. SteveTis, 3 B. & C. & J. 253.

632 ; Hutchinson v. Morley, 7 Scott, (r) 12 East, 632.

341 ; Dinwioek v. Hallett, 2 Ch. 28. (s) Kisch v. Central Ely. Go. of

(p) Trower v. Newcome, 3 Mer. Venezuela, 3 D. J. & S. 122 ; Denton

704. V. Macneil, 2 Eq. 352 ; Central Bhj.

K.F. 4
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totally different thing from a misrepresentation of any precise

or definite facts, as to which there must be uberrima fides on

the part of the contractors {t).

As, on the one hand, mere assertions of value by the

vendor of property are not fraudulent in law, though erroneous

or false ; so, on the other hand, a disparagement of property

by a purchaser is not a fraud (m). Nor is a buyer liable for

misrepresenting a seller's chance of sale or probability of his

getting a better price. It is a false representation in a matter

merely gratis dictum by the bidder, in respect of which he is

under no legal duty to the seller for the correctness of his

statement, and upon which the seller would be incautious to

rely (a;). So, also, is a representation by a purchaser to a

seller, that his partners would not consent to his giving more

than a certain sum, though false, merely a gratis dictum (y).

But though the value of property is generally a matter of

opinion, a vendor may put upon a purchaser the responsibility

of informing him correctly as to the market value, or any

other fact known to him, affecting the value of property, and

if the purchaser answers untruly there is fraud. He is not

bound to answer in such cases, but if he does he is bound to

speak the truth (si) In a case accordingly, where the seller

was ignorant of the value of the property and the purchaser

knew that she knew nothing about it, and the seller asked the

purchaser the value of the property and reHed upon his state-

ment, which was greatly below the value, the sale was set

aside on the ground that it was not a mere purchaser's

assessment, but a deliberate statement made to her by a

person having full knowledge, which statement was asked b

her for her guidance and was acted on by her in reliance on

its good faith and accuracy (a).

Co. of Venezuela v. Kisch, 2 L. R 2

H. L. 113 ; HaUows v. Fernie, 3

Ch. 467 ; Bellairs v. Tucker, 13

Q. B. D. 573.

(t) Ross V. Estates Investment Oc,

3 Eq. 122, 136.

(u) Tate V. Williamson, 2 Ch. 65.

(x) Vernon v. Keys, 12 East, 637.

{y) Ibid.

{z) Ooaks V. Boswell, 11 App. Ca.

235.

(a) Haygarth v. Wearing, 12 Eq.

320, 328.
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The representations of a vendor of real estate to the vendee Eepresenta-

1 . , , , . , , . .
tions as to

as to the price which he has paid for it are, m respect of the price and

rehance to be placed on them, to be regarded generally in the uponlandf'^

same light as representations respecting its value, or the offers

which have been made for it. A purchaser is not justified

in placing confidence in them (aa). But a false affirmation by

a vendor as to the actual cost of property (b), or as to the

amount spent upon it by him in improvements (c), may
amount to a fraudulent misrepresentation.

A vendor is not bound to disclose to the vendee the true

ownership of the property he is engaged in selling, but he

is bound to abstain from making any misrepresentations

respecting the ownership (d).

As distinguished from the false representation of a fact, the False repre-
RPTl f"fl f"l OTl fl S

false representation as to a matter of intention, not amounting to intention,

to a matter of fact, though it may have influenced a transac-

tion, is not a fraud at law (e), nor does it afford a ground for

relief in equity (/) . Where a man, who had given a bond to

another, upon which judgment had been entered up, had

married upon the declaration of the person who held the bond

and warrant of attorney, that she had abandoned the claim,

and would never trouble him about it, the Court would not

restrain her from enforcing at law the judgment on the

warrant of attorney (g). But if the representation, though in

form a representation as to a matter of intention, amounts in

effect to a representation as to a matter of fact, relief may be

had in equity. Where a man was induced to grant a lease

upon a representation by the lessee that he intended to use

the premises for a stated purpose, whereas he intended to use,

(aa) 20 Eq. 123, per Bacon, V.-C. Hemingway v. Hamilton, 4 M. & W.

(6) Kent V. Freehold Land Co., 4 122 ; Feret v. Hill, 15 C. B. 225.

Eq. 599 ; Lvndsey Petroleum Co. v. (/) Jorden v. Money, 5 H. L. C.

Hurd, L. E. 5 P. C. 243. 185; Bold \. Hutchinson, 5 D.M.&G.

(c) Ross V. Estates Investment Co., 558 ; Ghadvnck v. Manning, 1896,

3 Eq. 136, 3 Ch. 682. A. C. 231 ; but see Clydesdale Bank

(d) Hill V. Cfray, 1 Stark. 434 ; v. Baton, 1896, A. C. p. 394.

but comp. Fellowes v. Gwydyr, 1 (51) Jorden v. Money, 5 H. L. C.

R. & M. 83 ; and see yosi, p. 87. 185. See Cross v. Sjjr^, 6 Ha. 553 ;

(e) Vernon v. Keys, 12 East, 637 ; Maunsell v. Hedges, 4 H. L. 0. 1039.

4—2'
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and did use, them for a different and illegal purpose, the

fraud, though not sufficient to avoid the lease at law, would

have been a ground for relief in equity (/;). In Edgington v.

Fitzmaurice, the defendants issued a prospectus inviting

subscriptions for debentures, the declared object of the loan

being to complete buildings, buy vans and horses, and

develop trade ; whereas the true object was to pay off

pressing liabilities. Cotton, L. J., agreed that the statement

in the prospectus was " one of intention, but it is nevertheless

a statement of fact ; and if it could not be fairly said that the

objects of the issue of the debentures were those which were

stated in the prospectus, the defendants were stating a fact

which was not true." Bowen, L. J., added :
" There must be

a misstatement of an existing fact; but the state of a man's

mind is as much a fact as the state of his digestion " (i).

That which is in form a promise may be in another aspect

a representation (/c). Where a lessor represented to the

intended lessee, that he could not obstruct the sea view from

the houses to be built by the lessee, because he himself was

under covenants which restricted him from so doing ; but

after the building lease had been taken, and the houses built,

the lessor surrendered his lease and took a new lease omitting

the restrictive covenants, the Court, considering the repre-

sentation to have been in effect a representation as to a

matter of fact, restrained the lessor by injunction from build-

ing so as to obstruct the sea view (l).

It is necessary to distinguish where an alleged ground of

false representation is set up between a representation of an
existing fact which is untrue, and a promise to do something

in future, and to consider what the bargain is (m). But the

existing intention of a party at the time of contracting is a

matter of fact, and may be material to the validity of a

contract, so that if it be proved that a person has fraudulently

(h) Feret v. Hill, 15 C. B. 207, A. C. p. 394.

which was an action of ejectment

;

(Z) Piggott v. StraUon, John. 359,
Pollock, Contracts, 534. 1 D. F. & J. 49 ; post, p. 106.

(t) Edgington v. Fitmiamice, 29 (to) Exp. Bwrrell,\C.T).bb'2,,per

0. D. 459, 479, 483. MeUish, L. J.

(4) Clydksdale Bank v. Paton, 1896,
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misrepresented his intentions in some material point for the

purpose of inducing a contract, it may be a sufficient ground

for avoiding the contract. Thus a man buying goods must be

taken to have made an implied representation that he

intended to pay for them, so that if it be clearly made out

that at that time he did not intend to pay for them, a case of

fraudulent misrepresentation is made out, and the seller may
avoid the sale, and recover back the goods from the buyer, or

from any person to whom he has transferred them with

notice of the sale (n). So, also, when a lessee having power

to assign only with the consent of his landlord, which the

landlord had promised to give upon his finding a respectable

tenant, was induced to assign the lease by a false representa-

tion of the assignee that a certain intended tenant was a

respectable man, it was held that the representation, although

only of an intended tenant, involved a sufficiently material

fact to avoid the agreement (o).

There is a clear distinction between a misrepresentation in

point of fact, a representation that something exists at that

moment which does not exist, and a representation that some- •

thing will be done in the future. Of course a representation

that something will be done in the future cannot either be

true or false at the moment it is made, and although it may

be called a representation, if it is anything, it is a contract or

promise (p). But that which is in form a promise may be a

representation (q).

A representation which amounts to a mere expression of

intention must be distinguished from a representation which

amounts to a contract (r). If a representation amounts to, or

is in the nature of, a guaranty, it must be in writing and

signed in compliance with Lord Tenterden's Act (s). Where

(n) Load v. Green, 15 M. & W. (q) Clydesdale Bcmkv. Paton, 1896,

216 ; White v. Garden, 10 C. B. A. C. p. 394.

919 ; Ex p. Whittaker, 10 Ch. 449, (r) Hammersley v. Be Biel, 12 01.

per MellisJi, L. J. & Fin. 45 ; Maunsell v. Hedges, 4

(o) Oanliam v. Barry, 15 C. B. H. L. 0. 1056,; Maddison v. Alder-

597. See Feret v. HiU, 15 0. B. son, 8 App. Ca. p. 473.

207. (s) 9 Geo. IV. c. 14, s. 6.

(p) 7 Ch. 804, per Mellish, L. J.
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a man previously to the marriage of his daughter said he

intended to leave her 10,000Z. which was to be settled in a

particular way, and that the person about to marry her was

for this reason to settle 5,000Z. on her, and the party did

make the settlement and married the lady, the engagement

was held binding, for the circumstances amounted to a

contract (t). If, on the other hand, a man previously to the

marriage of a relation tells him that he has made his will and

left him his property, and that he is confident he never would

alter his will to his disadvantage, or tells him before his

marriage to his daughter that he would leave her so much

money, this is a mere expression of intention, on which the

person to whom it is addressed is not justified in relying (u).

So, also, when an unattested paper signed by A., and handed

by him to B., stated that as a mark of his esteem and great

friendship, he agreed to allow him 500Z. a year, and that after

his death, he had in lieu thereof, bequeathed him 10,000Z.,

and B. took the paper to a lady who consented to his

marriage with her daughter on the faith of the engagement

contained in the paper, but no communication took place

between the lady and A., and the marriage took place, it was

held that there was no such connection between A.'s promise

or representation, and the consent given by the lady, as to

sustain a claim against A.'s estate (x). A representation

which amounts to an engagement is enforced not as being

a representation of an intention, but as amounting to a

contract (y). There is no middle term, no tertium quid,

between a representation so made to be effective for such a

purpose and being effective for it and a contract (z).

Misrepresen- A misrepresentation of a matter of law does not constitute

matte/oViaw. * fraud, because the law is presumed to be equally within the

knowledge of all the parties. Thus the misrepresentation of

(0 Hammersley v. De Biel, 12 {x) Dashwood v. Jermyn, 12 C. D.
CI. & Fin. 45 ; Maunsell v. Hedges, 776.

4 H. L. C. p. 1051 ; Re Holland, (y) Maumell v. Hedges, 4 H. L. C.

1901, 2 Ch. 145. p. 1056.

(«) Bold V. Hutchinson, 5 D. M. & (z) 4 H. L. C. p. 1056, per Lord
G. 558 ; Maunsell v. Hedges, Cranworth.

H. L. 1039.
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the legal effect of a written agreement which a party signs

with a full knowledge of its contents is not a sufficient ground

for avoiding the agreement (a). So, also, where the directors

of a company borrowed money, and issued to the lender a

bond in a form that they represented to be valid, but which,

according to the general law of such companies, was invalid,

it was held that they were not responsible for their repre-

sentation, as it was merely a matter of law, and was made to

a person who was equally informed of the facts, and to whom
they held no fiduciary relation as advisers (6). So, also, when

an agent in a recognised position as the director of a company,

represents that he has authority by virtue of his office to bind

the company, the extent of the authority incident to the office

being a matter of general law within the knowledge of the

party to whom the representation is made, the latter must

trust to such representation of authority at his own risk (c).

But where directors gave debenture stock in payment of work

done, and the stock turned out to have been issued in excess

of the stock which they had power to issue, it was held that

they might be personally sued on their representation that

they had power to issue the stock (d). Where an agent

represents himself to be an authorised agent under a_ power of

attorney, the extent of his authority depends upon the con-

struction of the power and not upon his assertion respecting

it (e). Nor does the principle of relief in equity on the ground

of misrepresentation by third persons extend to an incorrect

statement of the law. If, for example, a person asks another

what the law was upon a particular point and acts upon the

representation so made, and thereby alters his position to his

prejudice, he cannot maintain an action in equity against

the latter to make good the representation (/). Still, as

Bowen, L. J., said :
" I am not prepared to say, and I doubt

whether a man who wilfully misrepresented the law would

(a) Lems v. Jones, 4 B. & C. 506. phreys, 18 Q. B. D. 54.

(6) Rashdall v. Ford, 2 Eq. 750. («) lUd. 800, per Hellish, L. J.

(c) Beatlie v. Lord Ebury,1 Ch. (/) Ibid.; Rashdall v. Ford, 2

777, L. K. 7 H. L. 102. Eq. 750.

{d) Firbank's Executars v. Hum-
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be allowed in equity to retain any benefit he got by such

misrepresentation" (g).

In a case where the solicitors of trustees of a fund accepted

notice from a mortgagee of part of the fund on behalf of the

trustees, it was held that as they were acting under an opinion

erroneous in point of law, that their employment as solicitors

enabled them to accept service, they were not liable (fi). So,

also, the assertion by a man of what he thinks himself

entitled in point of law to assert is not a misrepresentation,

though it may not strictly be correct (i).

But matters of private right, although depending on rules

of law and legal rules of construction, are in general to be

considered as matters of fact in reference to fraud, and there-

fore it seems that the misrepresentation of the legal effect of a

written agreement which the other party is thereby induced

to sign, if otherwise fraudulent, would be sufficient ground for

avoiding an agreement (Jc). It has been Said that " a state-

ment of fact which involves, as most facts, a conclusion of

law, is still a statement of fact and not a statement of law."

Such are statements regarding personal status, the possession

of property, and other statements regarding matters of private

right ©.

Misrepresen- To constitute a fraudulent representation, the representation

not be in ex- J^^ed not be made in terms expressly stating the existence of
presa terms, g^^jg fg^gj. ^iiigi^ Joes not exist. If a statement be made by a

man in such terms as would naturally lead the person to

whom it was made to suppose the existence of a certain state

of facts, and if such statement be so made designedly and
fraudulently, it is as much a fraudulent misrepresentation as

if the statement of an untrue fact were made in express

terms (m). A mart, moreover, who makes a representation is

(g) West London Commercial Bank v. Campbell, 5 App. Ca. 931.

V. Kitson, 13 Q. B. D. 362. (k) Hirsckfield v. London & NoHh
(h) Saffron Walden, dkc.. Society V. Western Ely. Co., 2 Q. B. D. 1 ;

Bayner, 14 C. D
.
406. Onward Building Society v. Smithson,

(i) Wilde V. Gibson, 1 H. L. G. 1893, 1 Ch. 1.

626 ; New Brunswick, &c., Bly. Co. {[) Eaglesfield v. Lord London^
V. Conybeare, 9 H. L. C. 711 ; Brett derry, 4 C. D. 702, per Jessel, M. R.
V. dowser, 5 C. P. D. 376 ; Brovmlie (m) Lee v. Jones, 17 C. B. N. S.
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not only answerable for what he in his own mind intended

to represent, but he is answerable for what any one might

reasonably suppose to be the meaning of the words he

used (w). If a defendant has made a statement capable of

two meanings, one false and one true, and if the plaintiff

swears that he understood it in the false sense, the defen-

dant will not be heard to say that he meant it in the

true sense (o).

A representation may be false by reason not only of positive

misstatements contained in it, but by reason of intentional

{suppression whereby the information it gives assumes a false

colour, giving a false impression, and leading necessarily, or

almost necessarily, to erroneous conclusion (p)

.

There is a misrepresentation if a statement be so made that

the acuteness and industry of the person to whom it is made

is set to sleep, and he is induced to believe the contrary

of what is the real state of the case (q). If, for instance,

there is a misrepresentation as to the terms of a particular

covenant, which turned out to be of a much more stringent

description (r) ; or if omission be made of a covenant involving

an onerous obligation (s) ; or if particulars of sale are minute

as to the value of the property, so as to induce a purchaser to

believe that all material particulars have been furnished, but

a material particular has been kept back (i), there is fraud.

So also where conditions of sale are so obscurely worded that

when taken in connection with the particulars of sale they are

likely to mislead an ordinary purchaser as to the nature of

the property (u), or are so framed as to deceive a purchaser

and throw him off his guard by suppressing facts, and so

510, ^cr Orompton, J. ; Lowndes v. (q) Pope y. Garland, 4Y.&C. 401;

Lane, 2 Cox, 363 ; Walker v. Peek v. Qurney, L. 11. 6 H. L. 391
;

Symonds, 3 Sw. 73 ; Drysdale v. Oluclcstein v. Barnes, 1900, A. C.

Mace, 5 D. M. & G. 103 ; Flint v. 240.

Woodin, 9 Ha. 621. (r) Flight v. Booth, 1 Bing. N. C.

(n) Arkwright v. Newbold, 17 377 ; Van v. Corpe, 3 M. & K. 269
;

C. D. 320. Flight v. Barton, ibid. 282.

(o) Smith V. Chadwich, 9 App. Ca. (s) Gullen v. O'Meara, I. R. 4

187. C. L. 138.

(p) Peek V. Gv/rney, L. R. 6 H. L. (t) Jones v. Bimmer, 14 C. D. 588.

400, 403. (,u) Torrance y. Bolton, 8 Oh. 118.
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masking a gross defect on the title (x), there is fraud. So

also when a condition of sale induces the purchaser to

believe that a recital accurately represents a will, which it

does not, it is a fraudulent and misleading condition (y).

A representation though true to the letter may be in sub-

stance a misrepresentation («). There is a misrepresentation

if a statement is calculated to mislead or throw the person to

whom it is made off his guard, though it may be literally

true (a). It is not enough to use words which, read with

caution and sifted to the bottom, might, have given to the

reader a clue to their meaning (b). Where particulars of sale

contain a statement which is literally true but which is capable

of another meaning, and such other meaning is more likely to

be taken than the true one by a man reading the particulars,

the purchaser, if he knows nothing of the real facts and

understands the particulars in the one sense, is entitled to

say that- the vendor has deceived him(c).

If a man states a thing partially, he may make a false

statement as much as if he had misstated it altogether.

Every word he says may be true, but if he leaves out some-

thing which qualifies it, he may make a false statement (d)

.

There is misrepresentation if a man represents not the

whole of the facts, but only a portion, and omits what he

ought to have known was a very material fact. It is an

untruthful representation by reason of suppression and con-

cealment of truth, not untruthful in the sense of direct

falsehood, but untruthful because it is intended to convey to

the public an impression different from the reality, and
because it is known by the person who makes it, or ought to

be known by him, to be materially different from that which
was the real state of the case (e). It is the duty of the vendor

(a:) Boyd v. Dickson, I. E. 10 Eq.254. 400.

{y) FAse v. EUe, 13 Eq. 200. (6) Gluckstem v. Barnes, 1900, A.
(z) Moens v. Heyworth, 10 M. & W. C. 240.

158
;
M'Culloch v. Gregory, 1 K. & J. (c) Cato v. Thompson, 9 Q. B. D. 619.

286;(?terfev.i;icfaora,6C.B.N.S.453. (d) Arkmight v. Newbold, 17 C.
(a) Dvnvmock v. Hallett, 2 Ch. 28 D. 318, yer James, L. J.

Ross V. Estates Investment Co., 3 Ch, (e) Emma Silver Mining Co. v.

682 ; Peek v. Gumey, L. R. 6 H. L. Grant, 11 C. D. 935.
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of property to make himself acquainted with all the peculia-

rities and incidents of the property which he is going to sell,

and when he describes the property for the information of a

purchaser it is his duty to describe everything which it is

material for him to know in order to judge of the nature and
value of the property. It is not for him just to tell what is

not actually untrue, leaving out a great deal that is true, and

leaving it to the purchaser to inquire whether there is any

error or omission in the description or not (/). It ia prima

facie the duty of a vendor to disclose all that is necessary to

protect himself {g). He must not, in short, omit what it is

essential for the purchaser to know (h).

It is^ not enough for a director who is also a vendor to the

company to insert words in the prospectus which, read with

caution and sifted to the bottom, might have given to the

reader a clue to their meaning (i).

In conditions of sale there must not be any representation

or condition which can mislead the purchaser as to the facts

within the knowledge of the vendor, and the vendor is not at

Uberty to require the purchaser to assume as the root of his

title that which documents in his possession show not to be

the fact, even though those documents may show a perfectly

good title on another ground. The requirement or insistence

in conditions of sale that a certain state of things shall be

assumed, does by implication contain an assertion that no

facts are known to the persons who require it, which would

make that assumption a wrong one according to the facts.

A condition is therefore bad as misleading, if it requires the

purchaser to assume what the vendor knows to be false, or

if it states that the state of the title is not accurately known

when in fact it is known to the vendor (k). But a condition

requiring a purchaser to assume certain facts is not misleading

if the vendor believes the facts to be true, even though the

(f) Brandling v.Pluminer,2I)iew. (i) Gluckstdn v. Barnes, 1900,

430. See Broad v. Munton, 12 C. D. A. C. 240.

136. (k) Broad v. Mwnton, 12 C. D.

ig) White and Smith, 1896, 1 Ch. 150, per Cotton, L. J. ; Scott and

637. Alvarez 1895, 1 Ch. 596.

(7i) Brewer v. Brovm, 28 C. D. 309.



60 MISREPRESENTATION.

condition is intended to cover a flaw which goes to the root of

the title (l). Though a purchaser will not be bound if a

vendor makes an untrue statement in the conditions of sale

and then tries to bind a purchaser by a condition, the case is

otherwise if the vendor merely does not state everything in

the conditions of sale, but invites the purchaser to come and

see a certain document for himself, which the conditions of

sale tell him is of importance. In such a case the purchaser

will be bound by a condition that he shall assume the truth

of the document (m).

A misrepresentation is usually by words ; but it may be as

well by acts or deeds as by words ; by artifices to mislead

as well as by actual assertions. Even in chaffering^ about

goods there may be such misrepresentation as to avoid a

contract. A man who by act or deed falsely and fratidulently

impresses the mind of another with a certain belief whereby

he is misled to his injury is as much guilty of a misrepre-

sentation as if he had deliberately asserted a falsehood (n)

.

So a man who buys goods represents by the act that he

intends to pay for them (o)

.

Intent to It is not enough that there has been a misrepresentation,

and that the misrepresentation has conduced in some way to

the transaction in question. It is necessary that the mis-

representation should have been made in relation to the

transaction in question, and with the direct intent to induce

the party to whom it is immediately made, or a third party,

to act in the way that occasions the injury (p). A representa-

tion which has been made some time before the date of the

transaction in question is not sufficient, unless it can be

clearly shown to have been immediately connected with it {q).

[l) Re Sandbach, 1891, 1 Cli. 99. v. Light, 8 D. M. & G. 774 ; Barry
(m) Blenhhorn v. Penrose, 29 W. v. Croshey, 2 J. & H. 1, L. R. 6

E. 238, 43 L. T. 668. H. J;. 412 ; Smith v. c'hadwick, 9
(m) Burnes v. Pennell, 2 H. L. C. App. Ca. 190 ; Arnison v. Smith, 41

497. C. D. 348.

(o) Ex p. Whittaher, 10 Ch. 44C. (?) Burnes v. Pennell, 2 II. L. C.

{j,) Burnes v. Pennell, 2 H. L. 0. 497, 530. See Maunsell v. Hedges,
497, 529 ; Smith v. Kay, 7 H. L. C. 4 H. L. 1060, per Lord St. Leonards

;'

750, 775 ;
National Exchange Co. v. Western Bank of Scotland v Addie

Drew, 2 Maoq. 120, 387, 440 ; Denne L. R. 1 H. L. Sc. 155.

mislead.
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A representation to be of any avail whatever must, unless

under special circumstances, have been made at the time of

the treaty (?•), and should not have any relation to any

collateral matter or other relation or dealing between the

parties (s).

Misrepresentation, however, goes for nothing either at law Misrepresen-

or in equity unless a man has been misled thereby to his t^'aUended

prejudice. Fraud without damage is not sufficient to support "^^^^ damage,

an action (t) . But it is enough if the representation operates

to the prejudice of a man to a very small extent. Fraud gives

a cause of action if itjeads to any sort of damage (u). But in

order that a false representation should give a cause of action

the damage must be the immediate and not the remote effect

of the representation (x). Misrepresentation which does not

itself cause damage, but is merely incidental to some lawful

act which does cause damage, is not actionable. Where, there-

fore, a trader acting bond fide causes injury to the trade of

another by advertising or otherwise offering for sale at less

than retail price goods of the other's manufacture, not having

such goods in stock at the time, but only an expectation of

acquiring them, the misrepresentation implied in the adver-

tisement is not one to which the damage can be attributed so

as to support an action {y).

Misrepresentation may consist as well in the concealment of Concealment,

what is true as in the assertion of what is false {z) . If a man

conceals a fact that is material to the transaction, knowing

that the other party acts on the presumption that no such fact

exists, it is as much a fraud as if the existence of such fact

were expressly denied or the reverse of it expressly stated (a)

.

(r) Harris v. Kemhle, 1 Sim. 122, («) Smith v. Kay, 7 H. L. C. 750

per Sir J. Leach, M. E. See Smith 775.

V. Kay, 7 H. L. C. 750. (a:) Barry v. Oroshey, 2 J. & H.

(«) Harris v. Kembh, 1 Sim. 122, 1 ; Ajello v. Worsley, supra.

5 Bligh, N. S. 730; National Ex- (y) Ajenoy.Worsley,18d8,lCh.274.

change Co. v. Drew, 2 Macq. 103. {z) Central Bly. Co. of Venezuela

(t) Polhill V. Walter, 3 B. & Ad. v. Kisch, L. R. 2 H. L. 114 ; Oake.^

114 ; Edgington v. Fitzmaurice, 24 v. Turquand, ibid. 326.

C. D. 482 ; Derry v. Peek, 14 App. {a) Peek v. Gmney, L. R. 6 H. L.

Ca. p. 343 ; Ajello v. Worsley, 1898, 400.

1 Ch. 274.



62 MISKBPRESENTATION.

Concealment to be of any avail whatever, either at law or in

equity, must be dolus dans locum contractui. There must be

the suppression of a fact, the knowledge of which it is reason-

able to infer would have made the other party to the transaction

abstain from it altogether. Concealment of a fact is not

material if the statement of that fact would not have induced a

man (otherwise desirous of entering into the transaction) to

abstain from it (&). A concealment to be material must be

the concealment of something that the party concealing was

under some legal or equitable obligation to disclose (c) ; and

where there has been such concealment honesty of purpose

will not avail as a defence to an action for rescission (d).

Mere non-disclosure apart from circumstances importing a

duty of informing the other party, or evidencing a fraudulent

intention in not informing him, is not in general a sufficient

ground for avoiding a contract. "Where, therefore, plaintiff's

solicitor knew the result of proceedings before the chief clerk,

and arranged a compromise with defendant, who was ignorant

thereof, it was held that there was no obligation on the plaintiff's

solicitor to disclose the result of the proceedings, and that plain-

tiff was entitled to specific performance of the compromise (e).

"There is no allegation of fraud," said Lord Blackburn (f),

"and short of that the mere concealment of a material fact,

except in policies of assurance, does not avoid a contract."

There are many things which a man might desire to have
communicated to him if they existed at the time of making
the contract, as that the plaintiff is in debt, or subject to other

liabilities, the discovery of which would yet not entitle the

defendant to refuse to fulfil his engagement. It might be right

to disclose such things, and yet it has never been held that the

(6) Pulsford V. Richards, 17 Beav. D. J. & S. 582, 598 ; Central
98 ; Peek v. Ourney, 400. See Kisch Venezuela Ely. Go. v. Kisch, L. E. 2
V. Central Venezuela Ely. Co., 3 D. H. L. 112.

J. & S. 122. (d) Lagwnas Co. v. Lagunas Syn.,
(c) Irvime v. KirkpairicJc, 1 Bell, 1899, 2 Ch. 392, per Rigby, L. J.

Sc. Ap. 186 ; Horsfall v. Thomas, 1 (c) Turner v. Green, 1895, 2 Ch.
H. & C. 100, per Bramwell, B.

; 205.

London Ass. Co. v. Mansel, 11 C. D. (/) Fletcher v. Krell, 42 L.' J. Q.
367. See Greenfield v. Edwards, 2 B. 55.
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discovery of them justified a party in breaking his contract.

But a promise to marry a woman is impliedly conditional upon

the fact of her being chaste, and consequently the fact of

unchastity, if not disclosed, would avoid the contract (g).

It is also essential that the concealment should be in

reference to the particular transaction (/i), and should enure

to the date of it. If a party to a transaction conceals, however

fraudulently, a material fact from another with whom he is

treating, but that other, notwithstanding the concealment, gets

at the fact concealed before he enters into the transaction, the

concealment goes for nothing. It is of no avail if the party

has become in any way acquainted with the truth (i) . Scientia

iitrinque par pares contriihentes facit. The law will not inter-

pose where both parties to the transaction are equally well

informed as to the actual condition or value of the subject-

matter of the transaction {k).

The law requires men in their dealings with each other to

exercise proper vigilance and apply their attention to those

particulars which may be supposed to be within the reach of

their observation and judgment, and not to close their eyes to

the means of information which are accessible to them :

vigilantibus, non dormientibus, jura subveniunt. If parties

are at arms' length, either of them may remain silent and

avail himself of his superior knowledge as to facts and circum-

stances equally open to the observation of both, or equally

within the reach of their ordinary diligence, and is under no

obligation to draw the attention of the other to circumstances

affecting the value of the property in question, although he

may know him to be ignorant of them. If, for example, a man
treats for the purchase of an estate knowing that there is a

mine under the land, and the other party makes no inquiry,

the former is not bound to inform him of the fact (I). So also

(g) Balcer v. CaHwright, 10 C. B. (k) Sug. V. & P. 1 ; Knight v.

N. S. 124, per Cockbum, C. J. Marjoribanhs, 11 Beav. 348, 2 Mac.

(h) Green v. Oosden, 3 M. & G. & G. 10.

446. (l) Fox V. Macreth, 2 Bro. C. C.

(i) Irvine v. Kirhpatrick, 7 Bell, 420 ; Turner v. Harvey, Jac. 169,

So. A^ 186, 237 ; but see Arnison 178 ; Stikeman v. Dawson, 1 De G. &
V. Smith, 41 C. D. 348. S. 90 ; fTilde v. Gibson, 1 H. L. 0.
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a first mortgagee with power of sale, who has made an advan-

tageous contract for the sale of the mortgaged premises, may-

buy up the interest of a second mortgagee who supposed the

property was insufficient to pay off both mortgages, without

informing him of the contract (m).

A very little, however, is sufficient to affect the application

of the principle. If a single word be dropped by a purchaser

which tends to mislead the vendor, the principle will not be

allowed to operate (n). "A single word," said Lord Campbell,

in Walters v. Morgan (o), "or even a nod, or a wink, or a shake

of the head, or a smile from the purchaser, intended to induce

the vendor to believe the existence of a non-existing fact which

might influence the price of the subject to be sold, is a fraud

at law. So a fortiori would a contrivance on the part of the

purchaser better informed than the vendor of the real value of

the subject to be sold, to hurry the vendor into an agreement

without giving him the opportunity of being fully informed of

its real value, or time to deliberate and take advice respecting

the conditions of the bargain." If a purchaser conceal the

fact of the death or dangerous illness of a person of which the

seller is ignorant, and by which the value of the property is

materially increased, there is fraud (p). On a sale under the

direction of the Court a person offering to buy is not under

any extraordinary duty of disclosure (q).

A vendor may not, on the other hand, use any art or

practise any artifice to conceal defects, or make any represen-

tation for the purpose of throwing the buyer off his guard,

or use any device to induce the buyer to omit inquiry or

examination into the defects of the thing sold. If he says

or does anything whatever with an intention to divert the eye

or obscure the observation of the buyer even in relation to

open defects, or to prevent his use of any present means of

605 ; -Walters v. Morgan, 3 D. F. 402.

& J. 723. (o) 3 D. F. & J. 724.

(m) Dolman v. Nokes, 22 Beav. (p) Turner v. Ha/rvey, Jac. 169.
402. See Popham v. Brooke, 5 Russ. 9.

(n) Turner v. Harvey, Jac. 169, (?) Cooks v. Boswell, 11 App. Ca.
178 ; Dolman v. Nokes, 22 Beav. 232.
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observation, there is fraud (?•). As, for example, where' a man
having a log of mahogany to sell, turned it over so as to

conceal a hole in the underneath side (s). So also where a

man sold a vessel " with all faults," and before the sale took

her from the ways on which she lay and kept her afloat in a

dock in order to prevent an examination of her bottom, which

he knew to be unsound, the purchaser was held entitled to

avoid the sale on account of fraud (i)

.

So also if a vendor were to describe the property as let

upon lease under certain specified covenants, beneficial to the

reversion, which, however, he knew could not be enforced, this

would probably be considered delusive (u). So also if a vendor

knowing of an incumbrance on an estate sells without dis-

closing the fact, and with knowledge that the purchaser is a

stranger to it, and under representations inducing him to buy,

he acts fraudulently and violates integrity and fair dealing (x)

.

The same rule applies to the case where a party pays money

in ignorance of circumstances with which the receiver is

acquainted, and does not disclose, and which, if disclosed,

would have prevented the payment. In that case the parties

do not deal on equal terms, and the money is held to be

unfairly obtained and may be recovered back' (y) . Where M.

was fraudulently induced to lend money to W. on certain

fictitious leases, which had been previously mortgaged to C,

who was paid off by M., when the latter advanced the money

to W., at which date C. had become aware that the leases

were fictitious, but made no disclosure of the fact to M., and

executed a re-assignment to him, it was held that 0. was

liable to M. for the loss and damage sustained by him («). So

also although a vendor is in general under no obligation to

disclose the price at which he has himself purchased or

(r) HUl V. Gray, 1 Stark. 434

Fillmore v. Hood, 5 Bing. N. C. 97

Dohell V. Stevens, 3 B. & C. 623

(m) Flint V. Woodin, 9 Ha. 621.

{x) 1 Ves. 96, per Lord Hard-

wicke.

Edwards v. Wickwar, 1 Eq. 68. {y) Mwrtin v. Morgan, 1 Brod. &

(«) Udell V. AtheHon, 7 H. & N. Bing. 289. See Heane v. Eogers, 9

X72. B. & C. 577, per Bayley, J.

(«) Baglehole v. Walters, 3 Camp. («) Mamham v. Weaver, '80 L. T.

154 ; Schneider v. Heath, ibid. 506. 412.

K.F. 5
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contracted to purchase the subject of sale, there may be a

fraud upon a purchaser if he misrepresent the price given (a).

So also, and upon the same principle, there is fraud, if a

man, wishing to advance an undertaking, in which he was

interested, determines to purchase shares in it, and another

person also interested in the undertaking takes advantage of

the knowledge he possesses of the intention of the former to

defeat the particular act, whereby he sought to accomplish

his object, and to substitute in the place of it a mode of dis-

posing of a portion of his own interest in the undertaking (6).

Ketioence. Mere reticence does not amount to a legal fraud, however

it may be viewed by moralists. Either party may be

innocently silent as to ground open to both to exercise their

judgment upon. If the parties are at arms' length, neither

of them is under any obligation to call the attention of the

opposite party to facts or circumstances which lie properly

within his knowledge, although he may see that they are

not actually within his knowledge (c). "It has never, it is

believed, been held by our Courts that there is any general

obligation to disclosure on the part of a vendor or purchaser

of chattels or realty, though the person maintaining silence

may know that the other party is acting under an erroneous

impression " (d). Mere silence as regards a material fact,

which one party is not bound to disclose to the other, is not a

ground for rescission or a defence to specific performance (e).

Mere silence as to facts capable of influencing a buyer's

judgment, but not such as the seller professes or undertakes

to communicate, is not of itself any breach of duty(/).
" Silence is innocent and safe where there is no duty to

speak "(g). But a man may by mere silence, without active

concealment, produce a false impression on the mind of

(o) Ante, p. 51. (e) Turner v. Cfreen, 1895, 2 Ch.

(6) Blake v. Mowatt, 21 Beav. 205 ; Greenhalgh v. Brindley, 1901,
614. 2 Ch. 324.

(a) Archhold v. Lord Howth, L. R (/) Coahs v. Boswell, 11 App. Oa.

Ir. 2 C. L. 608. See JValters v. 232.

Morgan, 3 D. F. & J. 723. (g) Ghadwick v. Manning, 1894,
(d) Fry on Spec. Perf. 3rd ed., A. C. p. 238.

p. 329.
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another, and if he does so there is a fraud. "Where," said

Lord Blackburn, in Broionlie v. Campbell (h), " there is a duty
or obligation to speak, and a man in breach of that duty or

obligation holds his tongue and does not speak, and does not

say the thing he was bound to say, if that be done with the

intention of inducing the other party to act upon the belief

that the reason why he did not speak was because he had
nothing to say, there is fraud."

" As a general rule, when there are two contracting parties,

each may hold his tongue, but if one says something, it may
create an obligation to say something more " (i). In Coaks v.

Boswell (k), Lord Selborne said :
" Inasmuch as a purchaser,

generally speaking, is under no antecedent obligation to com-

municate to his vendor facts which may influence his own
conduct or judgment when bargaining for his own interest, no

deceit can be implied from his mere silence, unless he under-

takes or professes to communicate them. This, however, he

may be held to do if he makes some other communication

which, without the addition of those facts, would be necessarily

or naturally or probably misleading. If it is a just conclusion

that he did this intentionally, and with a view to mislead on

any material point, that is fraud ; and it is a sufficient ground

for setting aside a contract if the vendor was in fact so misled.

A man is presumed to intend the necessary or natural

consequences of his own words and acts ; and the evidentia

rei would therefore be sufficient without other proof of

intention." If the seller knows the buyer to be acting under

a mistake or in ignorance as to some quality or matter

connected with the subject of sale, and not to be acting on

his own inspection or judgment, and do not undeceive him,

the silence of the seller as a means of misleading him may
amount to a fraudulent concealment entitling the buyer to

avoid the sale (l). When, for example, a man employed to

sell a picture had refused to state the name of the owner,

and afterwards becoming aware that the buyer was under a

(h) 5 App. Ca. 950. (k) 11 App. Ca. 235.

(i) Arkwright v. Newbold, 17 C. D. (I) Smith v. Huglies, L. R. 6 Q. B.

310, per Fry, L. J. 605, per Cockburu, C. J.

5—2
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delusion' as to the ownership which enhanced the price, did

not remove the delusion, but took advantage of it to effect the

sale, it was held that the buyer might avoid , the sale on the

ground of fraud (m).

If a man interested is present and hears any false or

imperfect representation made, and does not set it right, he is

fixed by the representation (w).. So if a man knows that a

bank is relying on his forged signature, to a bill, he must

divulge the fact before he sees the position of the bank altered

for the worse (o).

When a statement or representation has been made in

the honAfide belief that it is true, and the party who has made

it afterwards comes to find out that it is untrue and discovers

what he should have said, he can no longer honestly keep up

that silence on the subject after that has come to his know-

ledge, thereby allowing the other party to go on upon a

statement which was honestly made at the time it was made,

but which he has not retracted when he has become aware

that it can no longer be honestly persevered in {p). This

principle- also applies to third persons who, by not making

disclosure, assist the person who made the misrepresentation

in continuing the deception (g). ., .

When the purchasers of an estate, being the owners of an

adjoining colliery; in negotiating the contract, had not disclosed

the fact that they had already worked a considerable quantity

of coal from under the estate through their collie;ry, it was held

that the vendor was entitled to have the contract set aside (r).

" If a man," said Lord Hatherley (s), "knows that he has com-
mitted a .trespass of a very serious character upon his neigh-

bour's property, and finding 'it convenient to screen himself

•• .' 1
'

,
'

(m) Hill V. Gray, 1 Stark. 434
; {p) Brownlie v. Campbell, 5 App.

but see Keetes v. Lord, Gadogan, 10 Ca. 950,;jer'torcl Blackburn; Red-
C. B. 600 ; Peek v. Gumey, L. R. grave v. Hurd, 20 C. D. 1.

6 H. L. p. 391.
, (g) Marnlwm v. Weaver, m L, T.

(n) Dailies V. Danes, 6 Jur. N. S. 412, ante, p. 65.

1322. See Smith V. Bank of Scotland, (r) Philipps v. Homfray, 6 Ch.
1 Dow, 272. ' 770.

(o.) M'Kenzie v. British Linen Go., (s) Ibid. 779.

6 App. Ca. 82.
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from the consequences makes a proposal for the purchase

of that property, he ought to communicate to. the person

with whom he is dealing the exact circumstances of the

case. . . . The proposal which he makes is not in reality a

simple proposal for purchase of the property; it involves a

buying up of rights which the owner has acquired against him,

and of which the owner is not aware."

A vendor is by the civil law bound to warrant the thing he no duty to

sells or conveys, albeit there be no express warranty ; but the
patenrfauits

common law binds him not, unless there be a warranty either

in deed or law. Caveat emptor is the ordinary rule of the

common law (*), though it is a rule which, as Lord Campbell

said, is nearly eaten up with exceptions. If the defects in the

subject matter of sale are patent, or such as might and should

be discovered by the exercise of ordinary vigilance, and the

buyer has an opportunity of inspecting it, the law does not

require the seller to aid and assist the observation of the

purchaser (m). It is otherwise, however, if the vendor takes

upon himself to inform the purchaser, and the purchaser

agrees to trust to him with regard to particulars which he

could ascertain himself by inspection {x). Defects, however,

which are latent, or circumstances materially affecting the Duty to dis-

subject matter of sale of which the purchaser has no means, fa^fa^&c^*

or at least has not equal means, of obtaining knowledge, must,

if known to the seller, be disclosed. But mere concealment

wUl not justify an action for damages or rescission unless it is

equal to a representation that the fact does not exist. The

concealment must be aggressive. It is not enough that the

defect is material, that the vendor knows of it, and knows

that the buyer is deceived by the concealment {y). Where,

for instance, particulars of sale described the subject of sale

as a certain interest, if any, the vendor knowing at the time

that it was of no value, whereas the purchaser had no means of

ascertaining whether it was of any value or not, the transaction

(0 Co. Litt. 102a, Hob. 99. {x) Lysney v. Selby, 2 Baym. 1120.

(m) Grant v. Mimt, Coop. 173 ; (y) Ward v. Sobbs, 4 App. Ca. 13 ;

Sorsfall V. Thomas, 1 H. & C. 100 ;
see De Lassalle v. Guildford, 1901,

Smith V. Hughas, L. B. 6 Q. B. 597. 2 K. B. 215.
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was held fraudulent (z). So also on the sale of a ship,

which had a rotten keel, and the seller purposely took her off

the ways after she had heen advertised for sale and floated her

in order to conceal the defect, the seller was bound to disclose

it (a). So where a man sold an estate to another knowing or

having reason to know at the time, but concealing the fact

that part of the land was an encroachment upon a common to

which he had no title, the sale was set aside as having been

effected by fraud (6). So also where a lessor of a mine did

not disclose the fact that a material portion of the mine was

under land between high and low water mark, to which he

had no title, it was held a sufficient ground to set aside the

lease at the suit of the lessee, who had no means of knowing

the defect (c). So also if one of the parties to a transaction

knows that the solicitor of the other party has not disclosed to

him some matter of a material nature, the concealment may
be fraudulent {d).

A vendor, however, is not bound to state that the property

has been recently valued at a sum greatly less than the intended

purchaser's money, or that the tenant has complained of the

rent as being excessive (e).

On a sale under the direction of the Court a person offering

to buy is not under any extraordinary duty of disclosure. It

is not the law that because information on some material
point is offered or given on request by a purchaser from the
Court, it must therefore be given on all others as to which it is

neither offered nor requested and concerning which there is no
implied representation, positive or negative, direct or indirect,

in what is actually stated (/).

-^vendor may, on the sale of chattels, expressly stipulate

faiiitl""" that the buyer is to take the chattels " with all faults." In
such case it is immaterial how many faults there are within

(e) Smith V. Harrison, 26 L. J. Ch. Co., 1 C. P. D. 145.

(<^) Solomon Y. Hmywood, 12W R
(a) Schneider v. Eeath, 3 Camp. 572.

506; cf. BaglehoU v. Walters, (c) 466oW v. fi:«,order, 4 De G. & S
3 Camp. 154. 448^ 4g0

(6) Edwards v. WCUay, 2 Sw. 287. (/) Coaks v. Bomell, 11 App Ca
(c) Mostyn, v. West Mostyn Coll. 232.

Chattels sold
' with all
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his knowledge ; but he may not use any artifice to disguise

them, or to prevent the buyer from discovering them {g). In

order to defeat the effect of a sale " with all faults," the repre-

sentation or fraud must bo something as clear in statement in

an opposite direction (A), and if the vendor aggressively conceal

defects or falsely makes representations with regard to them,

he furnishes the buyer with " something as clear in an opposite

direction." Where therefore animals are sold in a market

"with all faults," and it is expressly stated that no warranty will

be given, there is no representation by the vendor that they are

free from disease ; but if he goes on expressly to say that, so

far as he knows or believes, the animals are free from disease,

and it can be proved that to his knowledge the animals were

diseased, there is a fraudulent representation {i).

But the chattel must answer the description and the circum-

stances under which it is sold ; thus the sale of a vessel

described as " copper fastened " to be taken " with all faults,

without allowance for any defect whatsoever," was construed

to mean only such defects as were consistent with the descrip-

tion, and not to exclude a misdescription in the vessel not being

"copper fastened," which was held to be warranted {k).

Where, however, a vessel was sold under the description of

"teak-built A 1," and to be taken "with all faults, and

without any allowance for any defect or error," the additional

stipulation against " error," was held to extend to errors of

description, and the seller was not responsible for the ship not

being as described (Z).

A purchaser mayby express contract to take the property with

the risk of error in the particulars of sale debar himself from

complaining afterwards of error in the particulars. In a case

accordingly where it was expressly stated that the purchaser

shall take the property with all risk of error in the particulars,

and a representation is made which is true according to the

knowledge and belief of him who makes it, any error is covered

ig) Schneider v. Heath, ibid. 506, - {i) Ward, v. Hobhs, 4 App. Ca. 13.

sixpra, p. 70. (/c) Shepherd v. Kain, 5 B. & Aid.

{h) ^ardv. Ho66«, 4App. Ca. 13, 240.

per Lord Cairns. (0 Taylor v. Bullen, 5 Ex. 779.
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by the express contract of the purchaser to take the property

with the risk of error in the particulars (m).

Caveat The maxim caveat emptor is a rule which, as Lord Camp-
emptor.

^^^^ ^^j^^ ^ almost eaten up with exceptions, and it only

applies where the parties know or ought to know that they are

each judging for himself (n). It applies with certain specific

restrictions and qualifications, both to the title and quality of

the subject matter of sale. In the case of real estate the

vendor must produce to the purchaser all documents of title

in his possession or power, and give information of all

material facts not apparent thereon (o). Any charge upon

the estate, or right restrictive of the purchaser's absolute

enjoyment of it, and the release of which cannot be procured

by the vendors, should be stated ; or the omission may, in

many cases, render the sale voidable by the purchaser (p) ;

e.g., a right of sporting over the estate (q), a right of common
every third year (r), a right to dig for mines (s), a liability

to repair the church chancel (t), or any other right or liability ,

which cannot fairly admit of compensation (m), or would render

the estate different in substance from what the purchaser was

justified in believing it to be (x), would, if undisclosed, have

that effect (2/).

Disclosure on A vendor need not, however, direct attention to defects, &c.,

estate.
^^* apparent on the title-deeds (z), or to any matter of which the

purchaser has actual or constructive notice (a). But if the

seller be informed by the purchaser of his object in buying,

and the lease contains covenants which defeat that object,

mere silence is fraudulent concealment (6), If there has been

(m) BrownUe v. Camvpbell, 5 App. 390.

Ca. 931 ; Re Sandbaxh, 1891, 1 Ch. (t) Forteblow v. Shirley, cited 2

99 ; imte, p. 60. Sw. 223.

(n) Benjamin on Sales, 4th ed. 637. {u) Dart, V. & P. 131. See Ley-

(0) Edwwrds v. M'Oleay, Coop. land and Taiyhyr, 1900, 2 Ch. 625.

308 ; Dart, V.'& P. 105. (a;) Post, pp. 101—103.

{•p) Dart, V. & P. 131. \y) See, further, Dart, V. &P. 133.

(2) Bumell V. Brown, 1 J. & W. (z) Sug. V. & P. 8.

172. (a) Dart, V. & P. 105, 132 ; Ley-

(r) Gibson v. Spurrier, Pea. Ad. G. land wnd Taylor, 1900, 2 Ch. 626.

50. (6) FUght v. Bwrton, 3 M. & K.

(«) Secmiam, v. Vwwdrey, 16 Ves. 282.
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no fraudulent concealment on the part of, the seller, but the

title turns out to be defective, the rule caveat emptor applies,

and the purchaser has no remedy, unless he takes a special

covenant or warranty (c). A seller selling in good faith is

not responsible for the goodness of the title beyond the extent

of his covenants (d).

There is no implied warranty on a demise of real or lease-

hold property, that it is fit for the purposes for which it is

taken (e). The purchaser takes the risk of its quality and

condition, unless he protects himself by an express agreement

on the subject (/). And even where land is sold with a

warranty that it answers a certain description, and a convey-

ance is afterwards executed which contains no covenant

answering to the warranty, no action can be brought on the

warranty (g). But in the letting of a furnished house there

is an implied condition that it shall be in a good and tenant-

able condition, and reasonably fit for human occupation from

the day on which the tenancy is to begin (h). There is,

however, no implied duty cast on the owner of a house in

a ruinous and unsafe condition to inform a proposed tenant

that it is unfit for habitation, nor will an action of deceit lie

against him for omitting to disclose the fact {i) ; but a seller

must not, during a treaty for or while intending a sale,

endeavour to conceal a defect, or to divert a purchaser's

attention from it (k).

Where land is sold by auction with a warranty that the

sanitary arrangements are in perfect order, and a conveyance

is afterwards executed which contains no covenant correspond-

ing to the warranty, no action can be brought on the

warranty (Z).

(c) Parkinson v. Lee, 2 East, 323, (ff)
Greswolde-WilliamiY. Barneby,

per Lawrence, J. . 49 W. R. 203.

{d) See Soper v. Arnold, 14 App. (h) Wilson v. Finch Hatton, 2

Ca. 433. Ex. D. 336.

(«) Keatesy. Cadogan, 10 G.B. 591; (i) Keates v. Gadogan, 10 C. B.

Chester v. Powell, 52 L. T. 722. 591 ; and Bee Chester v. Powell, 52

(/) Surplice v. Famswgrth, 7 M. L. T. 722.

& G. 576; De Lassalle v^ Guildford, (k) Dait, V. & P. 102.

1901, 2 K. B. 215. (0 Greswolde-Williams v. Barneby,
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Cwveat In the case of a sale of goods and chattels, the rule caveat

case of a sale emptor applies to the title, unless the seller knows that he has
of goods.

j^Q ^j^jg ^^^ conceals the fact, or unless the surrounding

circumstances of the case are such that a warranty may be

implied (m). In the ordinary case, for instance, of the sale of

goods in a shop, there is a warranty of title, for the seller, by

the very act of selling, holds himself out to the buyer that he

is the owner of the articles he offers for sale (w). If, however,

the surrounding circumstances are such that the seller must

be taken to be merely selling such a title as he has himself

in the goods, the maxim applies, and there is no warranty of

title (o).

When, for example, a pawnbroker sold an article by auction

as a forfeited pledge, he was held to affirm only that the article

had been pledged to him and was irredeemable, and his

warranty was limited to that effect {p). So also a sale of

goods seized under an execution was held to import no

warranty of title {q)

.

The question as to the application of the maxim caveat

emptor on the sale of goods in respect to the quality of the

goods, was very fully considered by the Court of Queen's

Bench in Jones v. Just (r). The cases on the subject were

distinguished as falling under five different heads

:

" Istly. Where goods are in esse, and may be inspected by

the buyer, and there is no fraud on the part of the seUer, the

maxim caveat emptor applies, even though the defect is latent,

and not discoverable on examination, at least where the seller

is neither the manufacturer nor the grower (s) . The buyer,

in such case, has the opportunity of exercising his judgment

49 W. E. 203 ; but see Be Lassalle (p) MorleyY.Attenboroiigh,3"E^ch.

V. Guildford, 1901, 2 K. B. 215, 500 ; Rail v. Conder, 2 C. B. N. S.

where it was otherwise decided in 22 ; Bagueley v. Hawley, L. E. 2
the case of a lease. C. P. 629.

(m) Morley v. AUenhorough, 3 Ex. (p) Morleyy.Attenborough,Z'E,:i.a\]..

500 ; Hall v. Conder, 2 C. B. N. S. 500.

40 ; Eichhoh v. Bannister, 17 0. B. (g) Chapman v. Speller, 14 Q. B-

N. S. 708. 621.

(n) Eichhoh v. Bannister, 17 C. B. (r) L. E. 3 Q. B. 197, 202.

N. S. 708. (s) Parhmon v. Lee, 2 East, 314.
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upon the matter; and if the result of the inspection be

unsatisfactory, or if he distrusts his own judgment, he may,

if he chooses, require a warranty. In such a case it is not

an imphed term of the contract of sale that the goods are

of any particular quality, or are merchantable {t).

" 2ndly. Where there is a sale of a definite existing chattel

specially described, the actual condition of which is capable

of being ascertained by either party, there is no implied

warranty («).

" Srdly. Where a known described and defined article is

ordered of a manufacturer, although it is stated to be required

by the purchaser for a particular purpose, still if the known

described and defined thing be actually supplied, there is no

warranty that it shall answer the particular purpose intended

by the buyer (x).

" 4thly. Where a manufacturer or dealer contracts to supply

an article which he manufactures or produces, or in which he

deals, to be applied to a particular purpose, so that the buyer

necessarily trusts to the judgment or skill of the manufacturer

or dealer, there is in that case an implied term or warranty

that it shall be reasonably fit for the purpose to which it is to

be applied (y). In such a case the buyer trusts to the manu-

facturer or dealer, and relies upon his judgment and not upon

his own.

" Sthly. Where a manufacturer undertakes to supply goods

manufactured by himself, or in which he deals, but which the

vendee has not had the opportunity of inspecting, it is an

implied term in the contract that he shall supply a merchant-

able article (z). In every contract to supply goods of a specified

description which the buyer has no opportunity of inspecting,

the goods must not only in fact answer the specific descrip-

tion, but must also be saleable and merchantable under that

description" (a).

(t) Emmerton v. Matthews, 7 H. & Randall v. Newson, 2 Q. B. D. 102 ;

N. 586, 31 L. J. Ex. 139. Jones v. Padgett, 24 Q. B. D. 650.

{u) Barr v. Gibson, 3 M. & W. 390. (2) Laing v. Fidgeon, 4 Camp.

(k) Chanter v. Hopkins, 4 M. & W. 169 ; Shepherd v. Pybus, 3 M. & G.

399 ; OlUvant v. Bayley, 5 Q. B. 288. 868.

{y) Jones v. Bright, 5 Bing. 533 ;
{a) Jones v. /ms«,L. R. 3 Q. B. 197.
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On the sale of a specific article, unless there be a warranty

making it part of the bargain that it possesses some particular

quality, the purchaser must take the article he has bought,

though it does not possess that quality. Even if the vendor

was aware that the purchaser thought the article possessed

that quality and would not have entered into the contract

unless he had so thought, still the purchaser is bound, unless

the vendor was guilty of some fraud or deceit upon him, and a

mere abstinence from disabusing the purchaser of that impres-

sion is not fraud or deceit, for whatever may be the case in a

court of morals, there is no legal obligation on the vendor to

inform the purchaser that he is under a mistake, not induced

by the act of the vendor. When a specific lot of goods is sold by

sample, which the purchaser inspects instead of the bulk, the

law is exactly the same if the sample truly represents the

bulk (6). In the sale of goods by sample, the vendor warrants

the quality of the bulk to be equal to that of the sample (c)

;

but the sample must be free from any secret defect of manu-

facture, not discoverable on inspection and unknown to both

parties (d). When goods are sold by sample, the implied

warranty of merchantable quality is excluded only with respect

to such matter as could be judged of by the sample (e).

Caveat The rule caveat emptor renders it lawful for a man holding

otaaieot'^^^ shares in an insolvent company to sell them to any one
shares. willing to buy them, and in the absence of misrepresentation

by the seller, the buyer is apparently without any remedy

against him (/).

Omission of The mere omission of a purchaser of property to disclose

^loseln-" his insolvency to the vendor, is not a fraud for which the sale

solvency. j^g^y jjg avoided. If no inquiries are made, and the vendee

makes no false statements, nor resorts to any artifice or con-

trivance for the purpose of misleading the vendor, it is not in

general fraudulent in him to remain silent as to his pecuniary

(6) Smith Y. Hughes, L. R. 6 Q. B. C. P. 438.

607, per Lord Blackburn. (e) Mody v. Qregson, L. R. 4 Ex.

{c) Parker Y. Palmer, 4 B. & Aid. 52.

387. (/) See Stray v. BusseU, 1 El. &
(d) SeiUmth v. Hickmn, L. R. 7 El. 888.
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condition (g). But there is fraud if a vendee obtain goods upon

credit with a preconceived fraudulent design not to pay for

them (li) . But it is not such a false representation or other fraud

as to constitute a misdemeanour under the Debtors Act, 1869 (i).

The same rules as to false and deceptive statements, which Misrepresen-

are applicable to contracts between individuals, are also appli- concealment

able to contracts between an individual and a company. If a ^ companies,

director or promoter knowingly makes a false representation

to a person as to a matter of fact in order to induce him to

act thereon, and he does act thereon, relying on such repre-

sentation, and thereby sustains damage, such damage may be

recovered from the director or promoter in an action of deceit.

To support such an action, however, it is necessary, as we

have already seen, that the statement should be fraudulent.

This was decided by the House of Lords in Derry v. Peek (/«),

reversing the Court of Appeal, where it had been held that

the defendants were liable because the statement complained

of was untrue, and was made by them without reasonable

ground for their believing it tb be true.

The Directors Liability Act,' 1890, gives legislative sanction

to the view of the Court of Appeal in Derry v. PeeJi as to-

directors' liability, but not to their view of the law, since an

action of deceit can still Only be founded on a fraudulent

statement. The object of the Act is to impose upon those

who issue a prospectus the duty to take reasonable care not

to make untrue statements, and in every case where the

plaintiff proves that the prospectus' contains an untrue state-

ment it throws upon the person liable under the Act the

burden of proving that he believed it was true and had

reasonable grounds for such belief (Z). The Act creates a new

statutory duty to abstain from untrue statements, and then

in effect gives a new action on the case to those persons who

have been injured by the -neglect of that statutory duty (m).

{g) Exp. Whiitaker, 10 Ch. 449. '

{!£) 14 App. Ca. 337.

(h) Load V. Green, 15 M. & W. {l) Greenwood v. Leather Shod

216 ; Ex p. Whittaker, 10 Ch. 449, Wheel Co., infra, ,.., ,,

per Mellish, L. J. ; Attenborough v. (m) Thomson v. Lord Clarvmorris,

St. Katherines, 3 C. P. D. 450. 1900, 1 Ch. 718, 727.

(i) Exp. Brett, 1 CD. 151.
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Moreover, a misleading statement in a prospectus is untrue

within the meaning of the Act, even though it may be true in

the sense in which it is used by those who issue the pro-

spectus (n). It should be noticed that the' Act has also made

an alteration in the law in this respect, that whereas before

the Act a director was not liable for misrepresentations in a

prospectus unless he was a party to or ratified its issue, he is

now prima facie liable, and cannot escape liability unless he

can establish one of the defences under the Act (o). It should

also be noticed that the Act appears to be wholly cumulative

on the existing law, and does not abrogate or affect the old

remedy by action of deceit, unless possibly the defendant could

in such an action avail himself of some one of the defences

in the Act.

The Companies Act, 1900, provides that every prospectus,

other than a circular inviting subscriptions for further shares

or debentures, is to contain a statement of certain particulars

mentioned in sect. 10 (1) ; but fiome of the particulars may
be omitted if the prospectus is published more than a year after

the company is entitled to commence business (sub-sect. 4),

and others may be omitted if the prospectus is published as

a newspaper advertisem^nt (sub-sect. 6). But no person will

incur any liability by reason of non-compliance with the

section if he proves that, as regards any matter not disclosed,

he was not cognizant thereof, or that the non-compliance

arose from an honest mistake of fact ; nor will any person

incur liability for non-disclosure of a director's interest in the

company or in the property to be acquired unless it be proved

against him that he had knowledge of matters not disclosed

(sub-sect. 7). Nothing in the section is to limit or diminish any
liability which any person may incur under the general law

apart from the section ; hence a prospectus, though complying

with the section, may still be so framed as to entitle an
allottee to rescission of his contract or damages against the

directors for deceit or under the Directors Liability Act.

There is nothing in the Act to show what is to be the effect

(») Greenwood v. Leather Shod (o) See s. 3.

WTieel Co., 1900, 1 Cli. 421.
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of non-compliance with the section. Apparently non-com-

pliance would be a misdemeanour, and would also be a ground

for an action for damages by any person injured thereby;

but having regard to Gover'sCase (p), it is doubtful whether it

would be a ground for rescission of contract. Where, how-

ever, a plaintiff is entitled to rescission apart from the section,

he could no doubt join in the same action a claim for damages

for non-compliance with the section (q).

A shareholder suing the company for rescission on the MateriaKty of

ground of misrepresentation must, generally speaking, bring sentatiMitn

his case under one of the following heads :—(1) Where the piospectus.

misrepresentations are made by the directors or other the

general agents of the company entitled to act and acting

on its behalf. (2) Where they are made by a special agent

of the company while acting within the scope of his autho-

rity, including the case of a person constituted agent by

subsequent adoption of his acts. (3) Where the company

can be held affected, before the contract is complete, with

the knowledge that it is induced by misrepresentation.

(4) Where the contract is made to the knowledge of the

company or its agents on the basis of certain representa-

tions and it turns out that some of them were material and

untrue (r).

The following are examples of what are material misrepre-

sentations in a prospectus :—A statement that more than half

the proposed capital had been subscribed for, when in fact

it had been merely agreed to be subscribed by an agent of the

company under an arrangement that it should be allotted to

future applicants without any liability on his part (s) ; a state^

ment that the object was to construct a railway under a

concession granted by a foreign state, without disclosing the

fact that the concession was in fact to be purchased from

other parties for a large sum in reduction of the stated capital

(p) 1 C. D. 82. 1, where the representation was not

(}) See FranJcenbergv. Great Home- made by the company.

less Carriage Co., 1900, 1 Q. B. 504. (s) Ross v. Estate.^ Investment Co.,

(r) Lynde v. Anglo-Italian Hemp 3 Ch. 682 ; Amison v. Smith, 41

Co., 1896, 1 Ch. 178; Buckley, 119

;

C. D. 348.

and see Karberg's Case, 1892, 3 Ch.
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of the company, and a statement, contrary to the fact, that a

contract had been made for the required works " at a price

considerably within the available capital " (t); a statement that

the object of the issue of debentures was to develop the trade

of the company, whereas the object was to pay off pressing

liabilities (u) ; a statement that a tramway company had the

right to use steam power, which right was subject to the con-

sent of the Board of Trade, 'which had not been given (x) ; a

statement that the net profits of a business were over 17 per

cent., when they were not more than half that rate (y) ; a

statement that full reports on the property had been made for

the directors, whereas they had been made for the vendor {z'\ ;

a statement, contrary to fact, that the directors had taken a

large number of shares, or that a certain number of shares or

a certain amount had been subscribed for (a) ; a statement,

contrary to fact, ithat certain persbns have agreed to become

directors (b) ; or' a statement, contrary to fact, that certain

dividends were guaranteed (c).

Companies Tije Companies Act, 1867, s. 38, enacts that every pro-

38. spectus of a company, and every notice inviting persons to

subscribe for shares in any joint stock company, shall specify

the dates' Sand the names cif the parties to any contract entered

into by the company, or the promoters, directors or trustees

thereof, before the issue of such prospectus or notice^ whether

subject to adoption by the directors or the company, or other-

wise; and that any prospectus or notice not specifying, the

same shall be deemed fraudulent on the part of the promoters,

directors and officers of the company knowingly issuing the

same, as regards any persons taking shares in the company
on the faith of such prospectus, unless he shall have had
notice of such contract (d).

(<) Central Baitiiiay of Fenezuelav. 4 Eq. 599, 3 Ch. 493 ; Henderson v.

Kisch, L. R. 2 H. L. 99. Lacon, 5 Eq. 257.

(u) Edgington v. Fitxmaurice, 29 (6) Blake's Case, 34 Beav. 642
;

C. D. 459. Be Scottish Petroleum Co , 23 C. D.
(k) Peek V. Berry, 37 C. D. 541. 413 ; Karberg's Case, 1892, 3 Ch. 1.

(y) Glasier v. Bolls, 42 C. D. 436. (c) Knox v. Hayman, 67 L. T.
(«) Angus v. Clifford, 1891, 2 Ch.' 137.

449. (d) See Arlwright v. Ntwhold, 17
(a) Kent V. Freehold Land, (kc, Co., C. D. 302.
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This section has been repealed by the Companies Act,

1900 ; and sect. 10 of the latter Act is now substituted in its

place. But having regard to the Interpretation Act, 1889,

it is still necessary to consider thfe effect of sect. 38 and the

construction which has been placed upon it by decided cases.

There has been much difference of opinion among the

judges as to the meaning of the section (e). But upon the

balance of authority as contained in the decisions, the law

must at present be taken to be that the prospectus must dis-

close not only contracts which impose an obligation on the

company, but also all contracts entered into by the pro-

moters, &c., whether* before or after they become promoters,

Sic, which relate to the affairs of the company or of its

promoters, vendors, directors and officers, and which are

material for an intending applicant to know. But little

assistance, however, is to be had towards ascertaining what

are contracts which so relate (/).

A prospectus which merely specifies the dates and names

of the parties to contracts in compliance with the section does

not give notice of circumstances contained in the contracts

which are material to be known and the omission of which

causes the prospectus to give a false impression (g).

Sect. 38 expressly excludes from relief a person who has

notice of the contract before the shares were allotted to him.

But notice of such contract means express notice. It does

not mean constructive notice, for otherwise the object of the

section would be defeated (/i). It means such notice as

brings home to the mind of a careful reader such know-

ledge as fairly and in a business sense amounts to notice

of a contract (i).

The omission in the prospectus of a contract which the pro-

moter of the company had entered into before he became a

promoter, is not fraudulent within the meaning of sect. 38 (/c).

(«) Gover's Case, 1 C. D. 182 ; (g) Aarons Beefs v. Twiss, 1896,

Twycross v. Orant, 2 0. P. D. 469 ; A. C. 273.

Sidlivcm V. Mitcalfe, 5 C. P. D. 460. (h) WTntev.Haymen, 1 C. & E. 101.

(/) Buckley, 620 ; Cackett v. Kes- (i) Greenwood v. Leather Shod

wick, 50 W. R. 10 ; Baty v. Kemick, Wheel Co., 1900, 1 Ch. 421.

iUd. 14. {k) Gover's Case, 1 C. D. 182.

K.F. 6
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The words " knowingly issuing "in sect. 38, mean inten-

tionally issuing a prospectus without inserting the contracts

which are required by the section to be specified, although

they are omitted under the bondjide belief that it is unnecessary

to specify them (l).

Sect. 38 is only for the protection of shareholders, and does

not, unUke the Directors Liability Act, 1890, and the Com-

panies Act, 1900, give relief to persons who subscribe for

debentures or debenture stock on the faith of the prospectus (m).

The usual waiver clause in a prospectus or application for

shares, to be effective, must show clearly and fairly what is to

be waived. The section cannot be evaded by a general waiver

clause (n)

.

Misrepreeen- Those who, having a duty to perform, represent to those

parties who are interested in the performance of it, that it has been

to perform"*^ performed, make themselves responsible for all the consequences

of the non-performance (o).

Misrepresen- The false and fraudulent representations of an agent, when

agent binding acting within the scope of his authority (p), and in the course

*''.*^?
, of business (g) , bind the principal, if committed for the prin-

cipal's benefit (r). A man cannot take any benefit under false

and fraudulent representation made by his agent, although

he may have been no party to the representations, and may
not have distinctly authorised them (s) ; but the principal's

liability does not seem to be limited to the benefit so taken (i)

.

(I) Twycross v. Grant, 2 C. P. D. Gonybeare, 9 H. L. C. 470.

469. (r) British Mutual, dec. v. Gliarn-

(m) Gornell v. Hwy, L. R. 8 C. P. wood Forest, dtc, 18 Q. B. D. 714 ;

328. but see Sviire v. Francis, 3 App. Ca.

(n) Greenwood v. Leather Shod 106, where there was no benefit.

Wheel Co., 1900, 1 Ch. 421 ; but see (s) Nicol's Case, 3 D. & J. 387,

now Companies Act, 1900, ss. 4 (5), 437 ; Udell v. Atherton, 7 H. & N.

10 (5). 172,^er Pollock, C. B., andWilde, J.

;

(o) Blair v. Bromley, 2 Ph. 360, New Brunswick Rly. Co. v. Conyhea/re,

per Lord Cottenham. 9 H. L. C. 714, 726, 739 ; Mackay v.

{p) Blair v. Bromley, 2 Ph. 350
; Commercial Bank of New Brunswick,

Coleman v. Riches, 16 C. B. 104

;

L. R. 5 P. C. 394, 410.

Wheelton v. Hardisty, 8 E. & B. 232, (t) Mackay v. CommercialBank, &c.,

260; Uddl w. Atherton, 1 IL.k'S. siupraj HovM-sworth v. Gity of Glasgow

173. Bamk, 5 App. Ca. 317.

(j) New Brunswick Ely. Co. v.
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He cannot adopt and take the benefit of a contract entered

into by his agent, and repudiate the fraud on which it was

built. If the agent at the time of the contract makes any

representation or declaration touching the subject-matter, it

is the representation and declaration of the principal. The

statements of the agent which are involved in the contract,

as its foundation or inducement, are in law the statements of

the principal. The principal cannot separate the contract

itself from that by which it was induced. He must adopt the

whole contract, including the statements and representations

which induced it, or must repudiate the contract altogether (u).

It would be inconsistent with natural justice, to permit a man
to retain property acquired through the medium of false

representations made by his agent, although he was no party

to them, or did not authorise them {x) . If an agent employs

another person to make representations, it is the same as if

the representations had been made by him (y).

It is now settled that a principal cannot enforce a contract

induced by the material representations of the agent who

negotiates it, whether such misrepresentations are fraudulent

or not (z). But whether a principal, in the absence of inten-

tional concealment, is liable in an action for damages for a

statement known by him to be false, but made without his

knowledge or authority by an agent who believes it to be

true, is a question which has given rise to much controversy,

and can hardly be considered settled. The case of Comfoot v.

Fowke (a), which first gave rise to the question, and decided it

in favour of the principal, is said to have turned on a point

of pleading (b). The actual point decided was that the jury

were misdirected, and, apart from the disapproval it has met

{u) Udell V. Atherton, 7 H. & N. H. L. Se. ; Oakes v. Turguand, L. R.

184,j96rPollock,C.B.,and Wilde, B.

;

2 H. L. 325.

Bwrwick v. English Joint Stock BanJe, (y) Western Bank of Scotland v.

L. R. 2 Ex. 265 ; Weir v. Bell, 3 Addie, L. R. 1 H. L. So. 159.

Ex. T>. 244 ; Mullens v. Miller, 22 (z) lUd. ; Mullens v. Miller, 22

C. D. 194. C. D. 194 ; Bowstead, 328 ; and see

(as) New Brunswick Ely. Co. v. Pollock on Torts, 298.

Conybeare, 9 H. L. C. 711 ; Western (a) 6 M. & W. 358.

Bank of Scotland v. Addie, L. R. 1 (6) L. R. 2 Ex. 262.

6—2
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Partnership
firm bound by
representa-

tions of a
partner.

Companies
and corpora-
tions bound
by misrepre-

sentation of

agents.

with, the case can in no way be considered as settling the

question. It is thought therefore probable that in such a

case an action for damages would lie against the principal,

either in the form of an action of deceit or as an analogous

but special action on the case (c).

A partnership firm is bound by false and fraudulent repre-

sentations made by any of its members whilst acting within

the scope and limits of his authority, and having reference

to the proper business of the firm (d), but is not bound by

statements made by him as to his authority to do that which

the nature of the business of the firm does not impliedly

warrant (e).

A company or corporation is as much bound by the false

and fraudulent representations of its authorised agents as an

individual. If the directors or agents of a company or cor-

poration in the course of managing its affairs, or in the course

of the business which it is their duty to transact, induce a

man by false or fraudulent misrepresentations to enter into a

contract for the benefit of the company, the company is bound,

and can no more repudiate the fraudulent conduct of its

agents than an individual can (/). A company or corporation

cannot retain any benefit which it may have obtained through

the fraudulent representations of its agents, but is responsible

to the extent to which it may have profited from such repre-

sentations (g). It seems, however, to be still an open question

whether the liability of the corporation is limited to the

amount by which it has profited through the agents' fraud (h).

But a company is not liable for the unauthorised and fraudulent

act of an agent committed for his own benefit (i), nor for a

(c) Pollock on Torts, 299. The

effect of the decision in Derry v. Peek,

14 App. Ca. 337, on the question,

must, however, be carefully con-

sidered.

(d) Partnership Act, 1890, s. 10
;

Moore v. Knight, 1891, 1 Ch. 547.

(e) Partnership Act, 1890, s. 5.

(/) New Brunswick Ely. Co. v.

Conyheare, 9 H. L. 0. D. 737, per

Lord Cranworth ; Swire v. Francis,

3 App. Ca. 106 ; Sfouldsworth v. Gity

of Glasgow Bank, 5 App. Ca. 317.

(g) Cakes v. Turquand, L. R. 2

H. L. 325; Henderson v. Lacon, o

Eq. 261 ; Swift v. Jewsbury, L. B.

9 Q. B. 301 ; Blake v. Albion Life

Ins. Society, 4 C. P. D. 99 ; Weir v.

Bell, 3 Ex. D. 240.

Qi) L. R. 1 H. L. So. pp. 166, 167.

(i) British Mutual, &o. v. Cham-
wood Forest, dec, 18 Q. B. D. 714.
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fraudulent representation as to the credit of another person

made by its agent acting within the scope of his authority,

although signed by the agent and made in the interest of the

company (/c).

The rule that a company cannot retain any benefit which

it may have obtained through the false and fraudulent repre-

sentations of its agents, applies to the case of a member of

the company, who was induced by such representations to

take additional shares (l).

A principal, however, is not bound by the false and fraudu- Principal not

lent representations of his agent, unless the agent be acting representa-

within the scope of 'his authority (i)i). or unless the principal t^onsof
'^ J \ /' r r agents, unless

accepts and ratifies the fraud ; for example, by taking the they be acting

benefit of it()i). A joint-stock company, for instance, is not scope of their

bound by the statements of one of its members, unless he is
^^*' °^^ ^'

also the agent of the company, and unless his business be to

make statements on its behalf (o). Nor is a company bound

by the statements of one of th« directors, or of its manager, or

secretary, or of a clerk, in the absence of evidence of authority

given him to make them (p). The rule that companies are

bound by the misrepresentations of the directors applies only

to the case of directors acting as a body (q).

The fraud of the agent must be committed not only within

the scope of his authority, but in the course of his employ-

ment. The act complained of may be within the scope of

his authority; but the principal is not liable if it is not

committed in the course of business (r).

Although a principal is not bound by the statements of an

agent when not acting within the scope of his authority, the

(k) Hirstv.lVestRiding,d-c.,imi, 1897, 1 Oh. 213.

2 K. B. 560. (o) Burnes v. Pennell, 2 H. L. C
(l) Western Bank of Scotland v. 497.

Addie, L. R. 1 H. L. So. 163. {p) Nicol's Case, 3 D. & J. 387 ;

(m) Nicvl's Case, 3 D. & J. 387, Barnett <h Co. v. South London Tram-

437 ; New Brunswick My. Go. v. ways, 18 Q. B. D. 815.

Oonybeare, 9 H. L. C. 711 ; British (q) Nicol's Case, 3 D. & J. 387,

Mutual, dc. V. Cliamwood Forest, <kc., 440.

18 Q. B. D. 714. (') liwiftY. Jewshury, L, R. 9 Q. B.

(n) Swift V. Jewshury, L. R. 9 301 ; Be Devala Co., 22 C. D. 593.

Q. B. 301, 312 ; Marsh v. Joseph,
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case is different if a principal knows that a man is dealing

with his agent under the belief that all statements made by

the agent are warranted by the principal, and so knowing

allows him to expend monies in that behalf. The court

will not afterwards allow the principal to set up the want

of authority of the agent. The knowledge must, however,

be brought home to the principal (s).

False reporte Where a person has been induced to purchase shares

oJa^omp°any ^J *^® fraudulent misrepresentations of directors, and the

directors in the name of the company seek to enforce the

contract, or the person who has been deceived institutes an

action against the company to rescind the contract on the

ground of fraud, the misrepresentations are imputable to

the company, and the purchaser cannot be held to his con-

tract, because a company cannot retain any benefit which

they have obtained through the fraud of their agents {t).

But if the person who has been induced to purchase shares

by the fraud of the directors, instead of seeking to set aside

the contract, prefers to bring an action for damages for the

deceit, such an action cannot be maintained against the com-

pany if he retains his shares, or if rescission is impossible by

reason of the winding-up of the company (m), but he may sue

the directors personally.

But a director is not liable for misstatements honestly made
which he has taken reasonable care to test. The fact that if

he had made inquiries he might have discovered that he was

being deceived by his subordinates is not in itself sufficient

to show that he did not act with reasonable care (x).

Misrepresen- As a general rule, one agent is not responsible for the acts

agent. of another agent unless he does something by which he makes
himself a principal in the fraud (y). When an agent employs

a sub-agent, and the latter in the course of his employment
is guilty of fraud or misrepresentation, and the agent with

(s) Ramsdm v. Dyson, L. E. 1 Banic, 5 App. Ca. 317 ; and see ante,

H. L. 129, per Lord Cranworth. p. 84,

(«) Western Bank of Seotlcmd v. (a;) Dovey v. Cory, 1901, A. C. 477.

Addie, L. R. 1 H. L. p. 157. (y) Cargill v. Bower, 10 C. D. 502,
(u) Houldsworthv. Gity of Glasgow 514.
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knowledge of the fraud derives a material benefit from it, the

case becomes analogous to that of a principal who profits by

the fraud of his agent, the principle being that he who profits

by the fraud of one who is acting by his authority, though

committed without his authority, adopts the acts of the agent,

and becomes responsible to the party who has been imposed

upon and has sustained damage by reason of it. The doctrine

that the principal is in any event liable for his agent's fraud to

the extent to which the principal has profited by the fraud,

does not apply to directors employing sub-agents (such as

brokers to place debentures) to transact business of the

company in the transaction of which the sub-agents are guilty

of fraud, for in such a case the company, not the directors,

are the principals (z). If the director has really acted as

principal, and only colourably as the company's agent, no

doubt he might be rendered liable as principal (a).

It is not in general fraudulent for an agent to contract as if Agent selling

he were principal without disclosing the fact of his being an principal.

agent contracting for another (6), but it may be so under the

circumstances of the case. Thus, where an apparent vendor

of property had represented to the purchaser by means of a

fictitious contract made coUusively with the real owner that

the property had been sold to him at a certain price, when in

fact he was acting only as agent under an agreement by which

he was to receive a large discount or commission for obtaining

a sale at that price, the transaction was held to be fraudulent

and the purchaser entitled to rescind the transaction (c). On

the other hand, for a man to represent that he is acting as

agent when in fact he is acting on his own behalf is of no

consequence, if it is immaterial to the purchaser with whom

the contract is made (d), but if it is material, as where the

(z) Weir v. Bell, 3 Ex. D. 238 ; in 220.

which case, however, the Court of (c) Lindsey Petroleum Co. v. Hi(/rd,

Appeal were by no means unanimous L. E. 5 P. C. 221.

in their opinions ; Weir v. Ba/rnett, (d) Fellowes v. Lord Ovnjdyr, 1

3 Ex. D. 32. See now Directors R. & M. 83 ; but see Bickerton v.

Liability Act, 1890. Burrell, 5 M. & S. 383 ; Pollock on

(a) 3 Ex. D. p. 41. Cont. 102.

(6) Nelthorpe v. Holgate, 1 Coll.
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purchaser has been induced to contract because he has a set-off

against the person with whom he intends to contract (e), or

where the parties stand in a fiduciary relation to each other (/),

the transaction is fraudulent.

Duty of dis- The principle which treats non-disclosure as equivalent to

cMeolpoiicies fraud, when the circumstances impose a duty that disclosure

of assurance.
g^Q^^i^ be made, obtains specially in respect to policies of

assurance. They are contracts uberrimce JideV; that is to say,

the parties are not entitled to contract as if they were at arms'

length. They must not keep back, as a vendor may, on the

principle of caveat emptor, a single material fact unknown to

those they deal with. And, inasmuch as the risk which the

insurer undertakes can only be learnt from the representations

of the party proposing the insurance, courts of justice proceed

upon a doctrine strictly analogous to that of the Eoman law,

and regard non-disclosure as fatal to the validity of the

transaction (17) . This rule extends to all contracts of insurance,

and is not confined to life, fire and marine insurance (h).

Policies of The rule with respect to the duty of disclosure applies with

peculiar force in the case of policies of marine insurance.

The validity of a contract of marine insurance being condi-

tional upon the completeness, the truth, and the accuracy of

the representations of the party proposing the insurance as to

the risk, he is bound to make known to the underwriter

everything within his knowledge which is of a nature to

increase the risk which he is asked to undertake. There are

many matters as to which he may be innocently silent. He
is not bound to mention facts and circumstances which are

within the ordinary professional knowledge of an underwriter

:

nor is he bound to communicate things which are well known
to both parties, or which he is warranted in assuming to be

within the knowledge of the party who is asked to undertake

the risk; as, for instance, where a fact is one of public

(e) Boulton v. Jones, 2 H. & N. Lindenau v. Desboroiufh, 8 B. & C.

564. 586.

(/) Kimber v. Barber, 8 Oh. 56, (h) Seaton v. Heaih, 1899, 1 Q. B.

mfra. 782.

{g) Carter v. Boehm, 3 Burr. 1905 ;

marme assur-

ance.
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notoriety, as of war, or where it is a matter of inference and

the materials for forming a judgment are common to both

parties. But he is bound to communicate every fact which he

is not entitled to assume to be in the knowledge of the under-

writer. He may not, however, speculate as to what may or

may not be in the mind of the underwriter, or as to what may
or may not be brought to his mind by the particulars disclosed

to him. It is not enough that the underwriter be furnished

with materials from which he may by a course of reasoning

and effort of memory see the extent of the risk. The matter

must not be left to speculation or peradventure. If the

particulars furnished to the underwriter fall short of what the

party proposing the insurance is bound to communicate, the

contract is vitiated. It is immaterial whether the omission to

•communicate a material fact has arisen from intention, or

indifference, or mistake, or from it not being present to the

mind of the party proposing the insurance that the fact was

one which ought to have been disclosed (i) . Non-disclosure by

an agent of the assured, without fraudulent intention, has,

however, been held to avoid the policy only to the extent of

the loss or risk arising from the particular facts so withheld (k).

The party proposing the insurance is bound to communicate

not only every material fact of which he has actual knowledge,

but every material fact of which he ought in the ordinary

course of business to have knowledge, and must take all

necessary measures, by the employment of competent and

honest agents, to obtain through the ordinary channels of

intelligence in use in the mercantile world all due information

as to the subject-matter of the insurance. If by the fraud or

negligence of the agent of the party proposing the insurance

the underwriter is kept in ignorance of a fact material to the

risk, the contract is vitiated (Z). But this only applies to the

(i) Carter v. Boehm, 3 Burr. 1905 ; tile Steamship Co. v. Tyser, 7 Q. B. D.

Bates V. Hewitt, L. R. 2 Q. B. 595, 77.

605, 606, 610 ; lonides v. Pender, (k) Stribley v. Imperial, dec, Co.

ibid. 9 Q. B. 537 ; Anderson v. 1 Q. B. D. 507 ; but see 12 App.

Pacific, dkc, Ins. Co., ibid. 7 C. P. Ca. p. 540.

68 ; Davies v. London and Provvn- Q) Proud/cot v. Montefiore, L. E.

cial Ins. Co., 8 C. D. 474 ; Mercan- 2 Q. B. 511.
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agent through whom the insurance was actually effected, and

not to an agent not directly connected with the transaction in

question (m), unless there is a continuous negotiation by more

than one agent (n). On the other hand, the insurers are

bound by their agent's knowledge (o). The concealment by

the assured at the time of effecting a policy of assurance of a

fact which is material to enable a rational underwriter,

governing himself by the principles on which underwriters in

practice act, to judge whether he shall accept the risk at all

or at what rate, will vitiate the policy, although the fact may
' not be material with regard to the risk assured (p). He is

bound to communicate all facts which would affect the mind

of the underwriter (q). An underwriter may, however, in any

particular case limit the right of full disclosure which he has

by law to that of being informed of what is in the knowledge

of the pairty proposing the insurance, not only as to its

existence in point of fact, but also to its materiality (v).

After the contract is complete, the party assured need not

communicate to the underwriter facts which afterwards come

to his knowledge material to the risk assured against (s).

Inasmuch, therefore, as according to the practice of in-

surance the slip or memorandum of terms made for the

purpose of drawing up the policy is considered as the final

acceptance of the risk, any information not obtained until

after the slip is initialed is immaterial ; and if a policy is

executed in accordance with the slip, it cannot be avoided on

the ground of concealment of information (<)•

Life assurance It was formerly considered that policies of assurance

on lives, like policies of insurance on ships, were made
conditionally upon the truth or completeness of the

(m) Blackburn v. Vigors, 12 App. p. 379.

Ca. 531. (r) Jones v. Provincial Ins. Co., 3
(n) Blankbum \: Saslam, 21 C. B. N. S. 86.

Q. B. D. 144. (s) Cory v. Patton, L. R. 7 Q. B.

(o) Bawden v. London, Edinburgh 304 ; Lishman v. Northern Maritime
and Glasgow Ass. Co., 1892, 2 Q. B. Ass. Co., L. R. 10 C. P. 179.

534. («) Ibid.; Conj v. Patton, L. R.

(p) iJiwis v.Gerussi, 6 Q.B.D. 222. 9 Q. B. 577; Fislur v. Liverpool

(j) Tate V. Hyslop, 15 Q. B. D. Marine Ins. Co., ibid. 418.

policies.
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representations respecting the risk, and that misrepresentation

or concealment of a material fact, although not fraudulent,

vitiated the policy (m). But it is now determined that such is

not the case. The assured is always bound, not only to make
a true answer to the questions put to him, but to disclose

spontaneously any fact exclusively within his knowledge which

it is material for the insurer to know. But it is not an implied

condition of the validity of the policy that the insured should

make a complete and true representation respecting the life

proposed for insurance. Such condition, if intended, must be

made a matter for express stipulation. If there be no

warranty or conditien on the part of the party proposing the

insurance, the insurer is subject to all risks, unless he can

show a fraudulent concealment or misrepresentation, or a

non-communication of material facts known to the assured,

which it was his duty to communicate (x). It is, however, an

implied condition that the person whose life is assured is alive

at the time of making the policy. The policy is void if the

person whose life is assured was dead at the date of the policy,

though neither party to the policy was aware of his death (?/).

If there is a proviso that the policy shall not be disputed on

the ground of merely untrue statements, not fraudulently

made, a misrepresentation or concealment undesignedly made

does not avoid the policy (z) . An insurer may limit his right

to that of being informed of what is in the knowledge of the

party proposing the insurance, not only as to its existence in

point of fact, but also as to its materiality (a). The declara-

tion made as to the basis of the contract is taken as continu-

ing up to the time of executing the policy, so that any

intermediate change of circumstances rendering it untrue

must be communicated ; as where the declaration stated as

(u) Lmdenau v. Desboroiigh, 8 Ass. Society, 3 C. B. N. S. 622.

B. & C. 586 ; Jones v. Provincial (z) Fowkes v. Manchester and

Ins. Co., 3 C. B. N. S. 86. London Life Ass. Go., 3 B. & S. 917.

(a;) Wheelton v. Hardisty, 8 E. & Of. Macdonald v. Law Union, L. E.

B. 232; London Ass. v. Mansel, 11 9 Q. B. 328.

C. D. 367 ; Hainbrough v. Mutual (a) Jones v. Provincial Ins. Co.,

Int. Co., 1895, W. N. 18. 3 C. B. N. S. 86.

(y) Pritchard v. Merchants' Life
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required the name of the latest medical attendant of the

insured, and before completing the policy he took the advice

of another medical attendant who gave important information

respecting his state of health, it was held that the declaration

had become untrue and avoided the policy (6).

Fire assurance Policies of insurance against fire are made upon the implied
po icies.

condition that the description of the property inserted in the

policy is true at the time of making the policy (c) ; and there

is an implied condition that the property shall not be altered

during the term for which it is insured, so as to increase the

risk(ci). In effecting an insurance against fire, it is the duty

of the party proposing the insurance to communicate to the

insurer all material facts within his knowledge touching the

property (e). But the insurer may limit his right to that of

being informed of what is in the knowledge of the party

proposing the assurance, not only as to its existence in point

of fact, but also as to its materiality (/).

Where a policy is warranted to be identical in rate, terms

and interest with other insurances on the same property, the

warranty is a condition precedent of any obligation, and a

breach of it avoids the policy (g).

Duty of dis- The strict rule with respect to non-disclosure, which obtains

case of con- ^^ the case of policies of insurance, does not extend to contracts
tracts of

Qf suretyship or guarantee. The contract is not one in which

suretyship. there is a universal obligation on the part of the creditor to

make a full disclosure. But very little said which ought not

and very little not said which ought to have been said will

be sufficient to prevent the contract being valid (h). If the

creditor be specially communicated with on the subject, he is

bound to make a fifll, fair and honest communication of every

(6) British Equitable Ins. Co. v. (/) Jones v. Provincial Ins. Go.,

Great Western Rly. Co., 38 L. J. Ch. 3 C. B. N. S. 86.

314. ig) Barnard v. Faher, 1893, 1

(c) Sillem V. Thornton, 3 E. & B. Q. B. 340.

868. (h) North British Ins. Co. v. Lloyd,

(d) Ibid. ; Stokes v. Cox, 1 H. & N. 10 Ex. 523 ; Wythes v. Labmchere,
533. 3 D. & J. 609 ; Dames v. London and

(c) Lindenau v. Desborough, 8 B. Prm. Ins. Co., 8 C. D. 469. As to

& C. 592 ; Bufe v. Turner, 6 Taunt. Lord Tenterden's Act, see post,

338. p. 371.
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circumstance within his knowledge calculated in any way to

influence the discretion of the surety on entering into the

required obligation (i). But he is not under any duty to disclose

to the intended surety voluntarily, and without being asked to

do so, any circumstances unconnected with the particular trans-

action in which he is about to engage, which will render his

position more hazardous, or to inform him of any matter

affecting the general credit of the debtor, or to call his attention

to the transaction, unless there be something in it which might

not naturally be expected to take place between the parties (k)

.

If the intended surety desires to know any particular matter

of which the creditor may be informed, he must make it the

subject of a distinct inquiry (l). But if there be anything in

the transaction that might not naturally be expected to take

place between the parties concerned in it, the knowledge of

which it is reasonable to infer would have prevented the

surety from entering into the transaction, the creditor is under

an obligation to make the disclosure (m) . If, for instance,

there be any private arrangement, or secret understanding,

be1;ween the creditor and the debtor connected with the

particular transaction in which he is about to engage, whereby

the risk of the surety is increased (n), or his position is so

materially varied that he is not in the position in which he

might reasonably have contemplated to be (o) ; or if a party

having reason to suspect the fidelity of his clerk requires

security in such a way as to hold him out as one whom he

considers a trustworthy person (p), or if, when the guarantee

is a continuing one, an employer chooses to continue a clerk

in his employment after discovering that he has been guilty

(i) Owen v. Soman, 3 Mac. & G. (m) Hamilton v. Watson, 12 CI. &

378 ; Blest v. Broiim, 4 D. F. & J. Kn. 109, 119 ; Lee v. Jones, 17 C. B.

367 ; Greenfield v. Edwards, 2 T). J. N. S. 503.

& S. 582 598. (™) Pideock v. Bishop, 3 B. & C.

(k) Hamilton v. TVatson, 12 CI. & 605.

Fin. 119 ; Small v. Currie, 2 Drew. (o) SpaigU v. Gowne, 1 H. & M.

102 ; Wythes v. Labouchere, 3 D. & 359 ; Ellesmere Brewery Go. v. Gooper,

J. 593, 609. 1896, 1 Q. B. 75.

(?) Harmlton v. Watson, 12 CI. & (p) Smith v. Bank of Scotland, 1

Fin. 109 ; Wythes v. Laboiiehere, 3 Dow, 272.

D. & J. 609.
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of dishonesty in his service (q), or if the creditor has notice

that the circumstances under which the debtor has obtained

the concurrence of the surety lead to the suspicion of fraud (r)

;

concealment is fraudulent and will vitiate the transaction.

" It must in every case," said Lord Blackburn («),
" depend on

the nature of the transaction whether the fact not disclosed

is such that it is impliedly represented not to exist, and that

fact must be generally a question of fact for the jury."

But though the strict rule with respect to non-disclosure which

obtains in the case of policies of insurance does not extend to

contracts of suretyship, the contract of suretyship is based upon

the free and voluntary agency of the individual who enters into

it. Anything like pressure used by the intending creditor will

have a very serious effect on the validity of the contract, and

the case is stronger when pressure is the result of maintaining

a false conclusion in the inind of the person pressed, (i).

Concealment In order that a compromise may be supported in equity, it is

compromises, essential that the parties should have acted with equal know-

ledge, or at least equal means of knowledge, in the matter.

If one of the parties has knowledge of a material fact, which

he withholds from the others, and which they have not rea-

sonable means of knowing, the transaction cannot stand. A
compromise cannot be approved of where one party knows

only so much of his rights as the opposite party chooses to

apprise him of. To constitute a fair compromise of a doubtful

right, the facts creating the doubt should be equally known
by all the parties. There must be a full and fair communi-
cation of all material circumstances affecting the question

which forms the subject-matter of the agreement, which are

within the knowledge of the several parties, and which the

others have not reasonable means of knowing, whether such

information be asked for by them or not. There must not

only be good faith and honest intention, but full disclosure,

and without full disclosure honest intention is not sufficient.

(?) PhUipps V. Foxhall, L. R. 7 503 ; Bhodes v. Bate, 1 Ch. 252.

Q. B. 679 ; but see Gmion Union v. (s) 17 C. B. N. S. 506.

Dew, 68 L. J. Q. B. 380. («) Daviesv. London and Provincial
(r) Oioen v. Soman, 4 H. L. C. Ins. Go., 8 C. D. 474.

997 ; Lee v. Jones, 17 C. B. N. S.
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A party to a compromise who has knowledge of a fact must

not take upon himself to decide that the suppressed fact is

immaterial, if it could by any possibility have had any

influence on the decision of the other party (m). To make a

compromise of any value the parties must be at arms' length,

on equal terms, with equal knowledge, and with sufficient

advice and protection (x). Mere silence, however, as regards

a material fact which the one party is not bound to disclose

to the other, is not a ground of defence to specific performance

of a compromise (y). If it is desired to set aside on the

ground of fraud a compromise already approved, a new action

must be brought («).•

If the compromise is a transaction in the nature of a family

arrangement, these principles apply with peculiar force ('()•

The omission to make full communication, even without any

wrong motive, is a ground for setting aside the transaction.

"Full and complete communication of all material circum-

stances is what the Court must insist on "
(6) ; and without

full disclosure honest intention is not sufficient (c). The

operation of this rule is not affected by the leaning of equity

towards supporting family arrangements for the sake of peace

and quietness in families (d).

The rule with respect to compromises which applies

between private individuals is not less applicable to com-

promises by the Court on behalf of infants ; but the Court

cannot sanction a compromise on behalf of infants against

the opinion of their advisers (e). The orders of the Court,

cannot be set aside on grounds less strong than those which

{u) Walker v. Symonds, 3 Sw. 1 ;
185.

Stewart v. Stewart, 6 CI. & Fin. (a) Gordon v. Gordon, 3 Sw. 400

;

911 ; Harvey v. Gooke, 4 Buss. 34
;

Greenwood v. Greenwood, 2 D. J. & S.

Pickering v. Fidcering, 2 Beav. 56 ;
28 ; Fane v. Fane, 20 Eq. 698 ; but

Brooke v. Lord Mostyn, ibid. 373 ; De see Hoblyn v. HoUyn, 41 C. D. 200.

Cordova v. De Gordova, 4 App. Ca. (h) Gordon v. Gordon, 3 Sw. p.

702. 473.

(x) Moxon V. Payne, 8 Ch. 881, (c) Ibid. p. 477 ;
De Gordova v.

per James, L. J. ^« Gordcva, 4 App. Ca. 692.

(y) Turner v. Green, 1895, 2 Ch, (d) Fame v. Fane, 20 Eq. 698.

205. (e) i?« Birchall, 16 C. D. 41.

(«) Emeris v. Woodward, 43 C. D.
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Concealment
by persons
standing in a
position of

fiduciary rela-

tion. '

tation made
by mistake.

would be required to set aside transactions between competent

parties (/)

.

The most comprehensive class of cases in which equitable

relief is sought on the ground of concealment is in the case

of transactions between persons standing in a fiduciary relation

to each other. In all such cases the party who fills the position

of active confidence is under an equitable obligation to disclose

to the party towards whom he stands in such relation every

material fact which he himself knows calculated to influence

his conduct on entering into the transaction. The suppression

of any material fact renders the transaction impeachable in

equity. This subject will come into review in a subsequent

chapter, where the peculiar equities between persons standing

in these positions will be considered.

If a man makes a representation in the honest belief that

it is true, and there be reasonable ground for such belief, a

fraudulent intent will not be imputed to him, although it

may turn out to be false ig), unless there be a duty cast on

him to know the truth Qi) . A misrepresentation made through

honest mistake is not a ground for rescinding a transaction (i),

unless the subject-matter be different in substance from what
it was represented to be. In cases where a contract is sought

to be rescinded on the ground of fraud, it is enough to show
a fraudulent representation as to any part of that which

induced the party to enter into the contract which he seeks to

rescind ; but where there has been an innocent misrepresen-

tation or misapprehension, it does ijot authorise a rescission,

unless it be such as to show that there is a complete difference

between what was represented and what was taken, so as to

constitute a failure of consideration. For example, where a
horse is bought under a belief that it is sound, if the pur-
chaser was induced by a fraudulent representation as to the
horse's soundness, the contract may be rescinded. If it was

(/) Brooke v. Lord Mostyn, 2

D. J. & S. 416 ; Cooks v. Boswell,

11 App. Ca. 232 ; Turner v. Ch-een,

1895, 2 Ch. 205.

(g) Haycraft v. Greasy, 2 East, 92
;

Gollins V. Evajis, 5 Q. B. 820 ; Thorn

V. Bigland, 8 Ex. 726.

Qi) Thorn V. Bigland, iUd. infra.

(i) Ormrod v. Huih, 14 M. & W.
651 ; but see Ee Glubb, Bamfield v.

Rogers, 1900, 1 Ch. 354.
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induced by an honest misrepresentation as to its soundness,

though it may be clear that both vendor and purchaser thought

they were dealing about a sound horse, and were in error,

yet the purchaser must pay the whole price, unless there was

a warranty ; and even if there was a warranty, he cannot return

the horse and claim back the whole of the price, unless there

was a condition to that effect in the contract. The principle

is well illustrated by the civil law as stated in the Digest (&),

to the effect that if there be a misapprehension as to the

substance of the thing, there is no contract ; but if it be only

a difference in some quality or accident, even though a mis-

apprehension may have been the actuating motive to the

purchaser, yet the contract remains binding. "Si aes pro

auro veneat, non valet, aliter atque si aurwm quidemfuerit, deterius

autem quam emptor estimaret; tunc enim emptio valet " (I).

The principle of our law is the same as that of the civil

law. If the thing sold differs in substance from what the

purchaser was led by the vendor to believe he was buying,

there is no contract. A man who honestly sold what he

thought was a bill without recourse to him, was held never-

theless bound to return the price, on its turning out that the

supposed bill was void under the stamp laws in the one case,

and was a forgery in the other (m). So also where cotton was

sold by sample, and the sample was long stapled cotton, but

the cotton delivered was short stapled cotton, the cotton was

held to be different in kind from what the purchaser had

contracted to buy, and that he was entitled to reject it(w).

If, on the other hand, the purchaser receives what answers

the description of the article sold, and there is no difference

in substance between the article delivered and the article sold,

but only a difference in some quality or accident, the contract

remains binding in the absence of a warranty, even though

a misapprehension caused by the incorrect representation

(k) Lib. 18, De contrahenda emp- 849 ; Gwrmy v. WormrsUy, 4 E. & B.

tiom, Tit. 1, leg. 9, 10, 11. 133 ; cf. Re Glubb, 1900, 1 Oh. 354. /

{I) See Kennedy v. Panama, tfcc, (n) Azema/r v. Gasella, L. R. 2

Co., L. E. 2 Q. B. p. 587. C. P. 677.

(m) Oompertz v. Bartlett, 2 E. & B.

K.F. '
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of the vendor may have been the actuating motive to the

purchaser (o) . In such a case the rule caveat emptor will

apply (p). In a case, accordingly, where a steam-packet

company issued a prospectus stating in effect that they had

entered into a contract with a colonial government for the

carrying of mails between certain places, and a man induced

by the terms of the prospectus applied for and obtained some

of the shares, but the contract, not being binding on the

colonial government, was repudiated, it was held that the

representation did not affect the substance of the matter, the

applicant having actually got shares in the very company,

for shares in which he had applied, and the shares being a

property of considerable value in the market, though perhaps

not so valuable as they would have been had the statement

in the prospectus been strictly accurate (q). The difficulty in

every case is to determine whether the mistake or misappre-

.hension is as to the substance of the whole consideration,

/ going, as it were, to the root of the matter, or only to some

point, even though a material point, an error as to which does

'not affect the substance of the whole consideration. There

may be misapprehension as to that which is a material part

of the motive inducing the transaction, but not so as to

prevent the subject-matter of the transaction from being in

substance what it was represented to be (r).

The same principles apply where a claim is made for

the restitution of property acquired through incorrect repre-

sentations made by honest mistake.

In Rawlins v. Wickham (s), Turner, L. J., said that if, upon a

treaty for purchase, one of the parties to the contract makes
a representation materially affecting the subject-matter of the

contract, he cannot be allowed to retain any benefit which he
has derived, if the representation proves to be untrue, and
that no man can be held to what he has done under circum-

(o) Kenntdy v. Panama, &e., Co., L. R. 2 Q. B. 580.

L. E. 2 Q. B. p. 587. (r) Ibid. p. 588.

(y) 2 E. & B. p. 850, per Lord (s) 3 D. & J. 317, explained 34
Campbell. C. D. p. 595.

(2) Kermedy v. Panamui, dec, Co.,
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stances which have been erroneously represented to him by

the other party to the transaction, however innocently the

representation may have been made ; that a contrary doctrine

would strike at the root of fair dealing, and would open a door

of escape in all cases of representation as to credit, and indeed

in all other cases of false representation (t). The words of

Mr. Justice Story {u) are much to the same effect. " Nothing,"

he said, " is clearer in equity than the doctrine that a bargain

founded upon false representations made by the seller, although

made by innocent mistakej will be avoided. Mistake as well

as fraud in any representation of a fact material to the contract

is a sufficient ground'to set it aside."

In Redgrave v. Hurd {x), Jessel, M. E., said: "As regards

rescission of a contract, there was no doubt a difference between

the rules of courts of equity and the rules of courts of common
law—a difference which of course has now disappeared by the

operation of the Judicature Act, which makes rules of equity

prevail. According to the decisions of courts of equity, it was not

necessary in order to set aside a contract obtained by material

false representations to prove that the party who obtained it

knew at the time when the representation was made that it

was false. It was put in two ways, either of which was

sufficient. One way of putting the case was : A man is not to

be allowed to get a benefit from a statement which he now

admits to be false. He is not to be allowed to say for the

purpose of civil jurisdiction, that when he made it he did not

Imow it to be false ; he ought to have found that out before

he made it. The other way of putting it was this : Even

assuming that a moral fraud must be shown in order to set

aside a contract, you have it where a man having obtained a

beneficial contract by a statement which he now knows to

be false insists upon keeping that contract. To do so is a

moral delinquency no man ought to seek to take advan-

tage of his own false statements .... the doctrine in equity

was settled beyond controversy, and it is enough to refer

to the judgment of Lord Cairns in Reese River Silver Mining

(t) Hart v. Swaim, 7 C. D. 46. (x) 20 C. D. 1.

(m) 1 Story (Amer.), 172.
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Co. V. Smith (y), in which he lays it down in the way I

have stated."

In Adam v. Newbiggin (z), Bowen, L. J., said :
" If the

mass of authority there is upon the subject were gone through,

I think it would be found there is not so much difference as is

generally supposed between the view taken at common law

and the view taken in equity as to misrepresentation. At

common law it has always been considered that misrepre-

sentations which strike at the root of the contract are

sufficient to avoid the contract on the ground explained in

Kennedy v. Panama, dc. Co." (a).

In Derry v. Peek, Lord Herschell said (6) :
" Where rescis-

sion is claimed, it is only necessary to prove that there was

misrepresentation ; then, however honestly it may have been

made, however free from blame the person who made it, the

contract having been obtained by misrepresentation cannot

stand." So, too. Lord Bramwell said (c) : "A material mis-

representation, though not fraudulent, may give a right to

rescind a contract where capable of such rescission."

In Stewart v. Kennedy (d), the House of Lords held that

error in substantialibus is not sufficient to give a person the

right to rescind, unless his belief has been produced by the

representations, fraudulent or not, of the other party to the

contract.

Where shares in a company are offered to and taken by
the public, and a prospectus is issued by the promoters which

misrepresents material facts with regard to a contract for

purchase entered into by the company with its promoters,

the company in its corporate capacity will be entitled to

rescission of the contract, although its directors, who are

nominees of the promoters, may have been aware of the real

facts of the case, and although fraud is not imputed to them (e).

Prom all which cases the principle is obviously deducible

(y) h. R. 4 H. L. 64. (c) Ibid. p. 347.

(si) 34 CD. p. 592 ; affirmed 13 (d) 15 App. Ca. 118, 121.

App. Ca. 308. (e) Laguvas Nitrate Go. v. Lagunas
(a) L. R. 2 Q. B. 580. Nitrate Syndicate, 1899, 2 Ch. 392.

(6) 14 App. Ca. p. 359.
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that a misrepresentation, however honestly made, is a ground
for rescission of contract, provided the misrepresentation is

material, or, in other words, so different in substance from
what it was represented to be as to amount to a failure of

consideration or fundamental error (/).

There is a difference in substance amounting to a failure

of consideration, if the property is not of the same nature or

description as it was represented to be in the particulars of

sale, as where leasehold or copyhold property is described as

freehold {g) ; or where land sold and conveyed as freehold

turns out to be copyhold {h) ; or where an under lease is sold

as an original lease (i) ; or where upon the sale of an estate

let at lease on a rack-rent, such rent is described as a ground-

rent [k) ; or where there is a misdescription of the quantity of

land in regard to acres being statute acres or customary

acres (Z) ; or where the acreage of an estate is very much less

than it was represented to be (m) ; or where a house com-

posed externally partly of brick, and partly of timber, and

lath and plaster, is described as a brick-built house (w) ; or

where property which was in truth an equity of redemption

in a reversionary interest was described as an absolute rever-

sion, or as an immediate reversion expectant on the death of

a tenant for life (o) ; or where the rents at which the different

parts of a lot of land were underlet were stated, but no

mention was made of a ground-rent (p).

So, also, there is a difference in substance amounting to a

failure of consideration, if there be misrepresentation upon

a point material to the due enjoyment of the property; as

where a vendor describes land as situated within one mile of

a particular town, when it is, in fact, several miles distant

(/) As to the diflferent kinds of (Z) Price v. North, 2 Y. & 0. 620 ;

fundamental error, see Pollock on Durham v. Legard, 34 Beav. 612.

Contract, p. 443. (™) Aberamw/n Iron Works v.

(g) Drewe v. Oorp, 9 Ves. 368 ;
Wilkins, 4 CL 101.

Pulsford V. Richards, 17 Beav. 96, (w) Powell v. Douhble, Sug. V. &

:per Lord Eomilly. ' P. 29, Dart, V. & P. 137.

(h) Hart v. SwaAne, 7 C. D. 46. (o) Torrance v. Bolton, 8 Cli. 124.

\i) Madeley v. Booth, 2 De G. & S. (p ) Jones v. Bimvmer, 14 0. D.

71,8 ; Re Be^us, 39 0. D. 110. 591.

Qi) Stewart v. Alliston, 1 Mer. 26.
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therefrom {q) ; or where, upon the sale of a lease of a house

or shop, the particulars merely stated that the lease contained

a restriction against certain specified trades being carried on

upon the premises, whereas, in fact, several other trades were

forbidden (r) ; or where, upon the sale of a piece of land de-

scribed as " a first-rate building plot of ground," no notice was

taken of a right of way passing over it (s) ; or of an under-

ground watercourse which third parties had liberty to open,

cleanse, and repair, making satisfaction for damage thereby

occasioned (t) ; or where a house described to be situated

in a fashionable street, was not actually in that street, but

merely communicated with it by -a passage (u).

So, also, there is a difference in substance amounting to a

failure of consideration, where the property, as described, is

not identical with that intended to be sold (x) ; or where a

material part of the property described has no existence, or

cannot be found (y) ; or where no title can be shown to a part

of the property which, though small in quantity, is important

for the enjoyment of the whole (^) ; or where the particulars

of sale are misleading as to boundaries and frontage (a) ; or

where an annuity was granted to be calculated on a certain

footing by the agent of the grantee, and the calculation proved

very inaccurate (&) ; or where a man agreed to purchase a

share in a partnership business, on the footing of a balance-

sheet prepared by an accountant employed by the vendor,

which turned out to be very inaccurate in certain particu-

lars (c) ; or where a man was released from an obligation, in

which he was bound, on a representation that a certain

(g) Buhe of Norfolk v. Worthy, 1 (a;) Leach v. Mullett, 3 C. & P.
Camp. 337 ; Pulsford v. Eicha/rds, 17 115.

Beav. 96, per Lord Romilly. (y) EoUnson v. Musgrove, 2 Moo
(r) Flight v. Booth, 1 Bing. N. C. & R. 92.

370. (is) Arnold v. Arnold, 14 C. D.
(«) Dykes v. Blake, 4 Bing. N. C. 270.

463. See Gibson v. D'Este, 2 Y. & (a) Brewer v. Brown, 28 C. D
V. C. 0. 542. 309.

(«) Shackleton v. SutcKffe, 1 De G. (6) Cwrpmael v. Fowis, 10 Beav.
& S. 609. 44.

{u) Stanton v. Tattersall, 1 Sm. & (c) Charlenoorth v. Jennings, 34
G. 529. See Dart, V. & P. 153. Beav. 96.
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security deposited with the creditor (which proved to be an
imaginary one) was a good security (d).

So, also, it may be laid down, as a general rule, that there

is a difference in substance amounting to a failure of con-

sideration, if the misrepresentation or misdescription is of

such a nature that the amount of compensation cannot be

estimated (e) ; as where on the sale of a reversion expectant

on the decease of A. in case he should have no children, his

age was described as sixty-six, instead of sixty-four (/) ; or as

where on the sale of a wood, the particulars erroneously stated

that the average size of the timber approached fifty feet, the

number of trees not*being stated (g) ; or as where the particu-

lars stated the premises to be in the joint occupation of A.

and B. as lessees, when in fact A. was only assignee of the

lease, and B. was a mere joint occupier (h) ; or as where the

right to coal under the estate was shown to be in other parties,

and no means existed of determining its value (i).

The presence of the words " more or less " in a contract for Words "more

the sale of a deed of conveyance of land after a statement of statement of

the quantity of acres comprised therein does not import a aCT^'&c°^

special engagement that the purchaser takes the risk of the

quantity. The words must be taken merely to cover a

reasonable excess or deficiency. If it turn out that the

quantity falls considerably short of what it was represented

to be, the Court will relieve the purchaser from payment for

the deficiency ; but a slight variation does not afford a ground

for relief {k) . Nor will' the Court interfere, although the

deficiency be considerable, if the risk as to the quantity con-

stituted one of the elements of the agreement, or if the sale

was of a thing in gross and not by admeasurement (Z), or if

there was a special stipulation that the quantities shall be

(i) Scholefield v. Templer, 4 D. & J. 109.

434. (i) Smithsm v. Powell, 20 L. T.

(e) See Re Beyfus, 39 0. D. 110. 105.

(/) Shei-woodY. iJoJiM, Moo. & M. (k) Portman v. Mill, 2 Russ. 570,

194. See 8 CI. & F. 792. Sug. V. & P. 324.

(j) Broolce v. Rounthwaite, 5 Ha. (l) Anon., 2 Freem. 107 ; Baxeen-

298. dale v. Seale, 19 Beav. 601 ; of. Tan-

(A) Bidgway v. Gray,-l Mac. & G. cred v. Steel Go., 15 App. Ca. 125.
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Equitable
application of

the (Jpctrine

of misrepre-
sentation.

Estoppel.

taken as stated (m). But if the acreage of an estate is very

much less than it was represented to be, a proviso in one of

the articles of sale that the estate as io extent should be taken

to be conclusively shown by certain deeds will not estop the

purchaser from having the contract rescinded on the ground

of the deficiency (w) . But on a sale of thirty-six acres, a

vendor cannot rescind because it turns out that the property

contains forty-two acres (o). A condition of sale providing

that if any error in the particulars should be discovered it

should not annul the sale nor should compensation be allowed

in respect thereof applies only to small errors, and not to a

large deficiency (p).

Innocent misrepresentations may give rise to liability, or,

as it is more correct to say, they may give rise to liability

without any need for determining whether they are innocent

or otherwise. The principle of law that a man who makes

a representation to another in such a way or under such

circumstances as to induce him to believe that it is meant to

be acted on, is liable as for a fraud in the event of the repre-

sentation proving to be false and damage thereby accruing to

the party to whom it was made, is the ground on which the

doctrine of equitable estoppel rests. " The law is clear," said

Lord Denman, in Pickard v. Sears (q), "that where one by

his words or conduct wilfully causes another to believe in a

certain state of things, and induces him to act on that belief

so as to alter his own previous position, the former is con-

cluded from averring against the latter a different state of

things as existed at the same time." In Freeman v. Cooke (r),

Lord Wensleydale stated that the rule laid down in Pickard v.

Sears " was to be considered as established, but that by the

term ' wilfully
' in that rule must be understood, if not that

the party represents that to be the truth which he knows to

be untrue, at least that he means his representation to be

(m) Nicoll V. Chambers, 11 C. B.

996. See Sug. V. & P. 324, 327,

Part, V. & P. 158.

(n) Aberaman Iron Works v.

Wickens, 4 Ch. 101.

(o) North V. Fercival, 1898, 2 Ch.

128.

(p) Terry and WTiite, 32 C. D. 14 ;

Fawcett and Holmes, 42 0. D. 156
;

Jacobs V. Revell, 1900, 2 Ch. 858.

(g) 6 A. & E. 476.

(r) 2 Exch. 654.
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acted upon, and that it is acted upon accordingly ; and if,

whatever a man's real meaning may be, he so conducts him-

self that a reasonable man would take the representation to

be true and believed that it was meant that he should act

upon it accordingly, and he accordingly does act upon it as

true, the party making the representation would be equally

precluded from contesting its truth" (s). This doctrine is

not confined to cases where the original representation was

fraudulent. The doctrine goes much further. Even when

a representation is made in entire good faith, if it be

made in order to induce another to act upon it or under

circumstances in which the party may reasonably suppose

it will be acted on, then prima facie the party making the

representation is bound by it as between himself and those

whom he has thus misled (t). "The doctrine of equitable

estoppel by representation," said Lord Selborne (w), "is this,

that if a man dealing with another for value makes statements

to him as to existing facts which being stated would affect the

contract, and without reliance upon which or without the

statement of which the party would not enter into the con-

tract, and which being otherwise than as they were stated

would leave the situation after the contract different from

what it would have been if the representations had not been

made, then the person making the representations shall, so

far as the powers of the Court extend, be treated as if the

representations were true, and shall be compelled to make

them good." Lord Blackburn, in Burkinshaw v. Nicolls (x),

said that " When one says to another :
' I take upon myself to

say such and such things do exist, and you may act upon the

basis that they do exist,' and the other man does really act

upon that basis, it is of the very essence of justice that between

those two parties their rights should be regulated, not by the

real state of the facts, but by that conventional state of facts

which the two parties agree to make the basis of their action,

(«) See Swan v. North Austra- 207.

ladan Co., 2 H. & C. 182 ; Carr v. («) L. R. 6 H. L. p. 360. See

London S North Western Ely. Co., also Knights v. Whiffen, L. R. 5

L. R. 10 C. P. 307. Q. B. 664.

(«) West V. Jones, 1 Sim. N. S. (Jc) 3 App. Ca. p. 1026,
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and that is what is meant by estoppel." A man, accordingly,

who has by express representation or positive acts induced

a reasonable man to believe the existence of a particular fact

and to believe that the representation was meant to be acted

on, will not be permitted to derogate from interests which

have been created or rights which have been acquired on the

faith of the existence of such fact, by showing that the fact

was not such as he had represented it to be, or by determining

the actual state of things which he has so held forth as the

consideration for the change of his condition by the other {y)

.

Where, for instance, a man holds himself out as a partner,

or allows others to do so, he is rightly held liable as a

partner by estoppel, even though creditors knew that he was

not in fact a partner (z).

So a share certificate of ownership issued by a company

estops the company from afterwards denying that the person

named in the certificate is the owner of the shares (a) ; and

where a company borrows money on shares stated in the

certificate to be fully paid up, it is estopped from denying

the truth of the allegation on the faith of which the money

was advanced (6).

A statement will not operate as an estoppel unless it is

distinct, precise, and unambiguous (c) ; and equitable estoppel

wUl not be applied in favour of volunteers (d). An estoppel

cannot arise from a representation of intention or promise as

to future action. The doctrine is not applicable to promises

in futuro, which, if binding at all, must be binding in

contract («).

atanding by. The principle is not limited to cases where an express and

distinct representation by words has been made, but applies

(y) Pigott V. Stratton, John. 359, A. C. 156.

1 I). F. & J. 49 ; and see Spicer v. (c) Low v. Bouverie, 1891, 3 Ch.

Martin, 14 A. C. p. 23. 82 ; Onwwrd Bwilding Soc. v. Smith-

{x) Lindley, 65 ; L. R. 4 P. 0. son, 1893, 1 Ch. 1 ; Be Holland,

p. 435. 1901, 2 Ch.i 145.

(a) Tomkinson v. Balhis Consoli- (d) LovM v. Lovett, 1898, 1 Ch.

dated Co., 1893, A. C. 396 ; Dixon 82 ; but see Be Holland, supra.

V. Kennaway, 1900, 1 Ch. 833. (e) Maddison v. Alderson, 8 App.

(6) Blomtienthal v. Ford, 1897, Ca. p. 473, per Selborne, L. C.
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equally to cases where a man by his silence causes another to

believe in the existence of a certain state of things, or so

conducts himself as to induce a reasonable man to take the

representation to be true, and to believe that it was meant

that he should- act upon it, and he accordingly acts upon it

and so alters his previous position. Where there is a duty or

obhgation to speak, and a man in breach of that duty or

obligation holds his tongue, and does not speak and does not

say the thing he was bound to say, if that be done with the

intention of inducing the other party to act upon the belief

that the reason why he did not speak was because he had

nothing to say, th'ere is fraud (/). "A party," said Lord

Wensleydale in Freeman v. Cooke (g),
" who, in neglect of a

duty cast upon him to speak, stands by and allows another to

contract on the faith and understanding of a fact which he

can contradict, cannot afterwards dispute that fact in an

action against the person whom he has himself assisted in

deceiving "(;i). "The doctrine," said Lord Campbell in

Cairncross v. Loriiner (i), "is to be found in the laws of all

civilised nations that if a man either by words or conduct has

intimated that he consents to an act which has been done, or

that he will offer no opposition to it, although it could not

have been done lawfully without his consent, and he thereby

induces others to do that from which they might otherwise

have abstained, he cannot question the legality of the act he

has so sanctioned to the prejudice of those who have so given

faith to his words or to the fair inference to be drawn from

his conduct. ... If a party has an interest to prevent an

act being done, and has full notice of its having been done,

and he acquiesces in it so as to induce a reasonable belief that

he consents to it, and the position of others is altered by their

giving credit to his sincerity, he has no more right to challenge

the act to their prejudice than he would have had if it had

been done by his previous licence." Nor can pa,rties who

(/) Brownlie v. Cam/pbell, 5 App. Western Bit/. Co., L, R. 10 C. P.

Ca. 950,V^" Lord Blackburn. 307.

(cj) 2 Exch. 663. (*) 3 Macq. 829.

(Ji) See Garr v. London cfc North
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stand' by without asserting their rights and allow others to

incur liabilities which they might not have incurred if those

rights had been asserted, set up those rights as against those

by whom such liabilities have been incurred (k).

A person, for instance, who knows that a bank is relying on

his forged signature to a bill, cannot lie by and not divulge

the fact until he sees the position of the bank altered for the

worse (I). So, too, where a man builds or lays out monies upon

land, supposing it to be his own, and believing that he has a

good title, and the real owner, perceiving his mistake, abstains

from setting him right, and leaves him to persevere in his

error ; or where a man, under an expectation created or

encouraged by the owner of land that he shall have a certain

interest, takes possession of such land, with the consent of the

owner, and upon the faith of such promise or expectation,

with the knowledge of the former, and without objection by

him, lays out monies upon the land ; in such cases a court of

equity will not afterwards allow the real owner or the landlord,

as the case may be, to assert his legal right against the other,

without at least making him a proper compensation for the

expenditure which he has incurred (m). If the works on which

monies have been laid out are of a permanent character, or

are works which point to permanence, the Court will not allow

them to be interfered with, even upon the payment of a proper

compensation. A man who by his conduct has encouraged

another to spend monies on his land, in erecting wor"ks of a

permanent character, cannot be permitted to put an end to the

very thing which he has approved. All that he is entitled to

is a proper compensation in respect of the land which has
been taken (w). The case in which the principle has been

(Jc) OlUver v. King, 8 D. M. & G. 514 ; Archbold v. Scully, 9 H. L. 0.
U8,per Turner, L. J. ; Lindsay v. 360 ; Ramsden v. Dyson, L. E. 1
dibba, 3 D. & J. 697. H. L. 129 ; Nunn v. Fabian, 1 Ch.

(l) M'Kenzie v. British Linen Go., 35 ; Plimmer v. Wellington, 9 App.
6 App. Ca. 82. Ca. 699.

(m) Shannon v. Bradstreet, 1 Set. (n) Beaufort v. Patrick, 17 Beav.
& Lef. 52 ; Cla/re v. Harding, 6 Ha. 60 ; Somersetshire Canal Co. v. Har-
ris ; Leeds v. Amhwrst, 2 Ph. 117

; couH, 2 D. & J. 596 ; Mold v.
White V. Wakley, 26 Beav. 20

; Wheatcroft, 27 Beav. 516 ; Bavies v.

Laird v. Birkenhead Rly. Co., John. Seour, 7 Eq. 433,
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carried to the farthest extent is Clavering v. Thomas (o). It

was there held that a man who has stood by and allowed

monies to be spent in opening a mine, which he knew could

only be worked by a wayleave over his own land, was bound

in equity to give the wayleave.

Another illustration of the principle that a man Who
remains silent when there is a duty to speak is bound in

equity, is where a man claiming a title in himself to property

is privy to the fact of another, with colour of title, or pretending

to title, dealing with the property, as being his own, or as

being unencumbered, and conceals his claim. A man who
claims an interest* in property need not voluntarily com-

municate the existence of his claim tcf a person whom he

knows to be about purchasing the property (p), but the

suppression or concealment of his claim is in equity a fraud ;

and if a man is privy to the fact that the apparent owner or

party in possession is about to deal with the property as his

own and as unencumbered, and he does not give the party

with whom he is about to deal notice of his right, he will not

be permitted by the Court to set up afterwards his own interest

against a title created by the other (g'). In a case where a

mother heard her son before his marriage declare that a

certain term was to come to hini at her death, and was witness

to a deed, whereby the reversion was settled on the issue of

the marriage, she was held compellable in equity to make good

the settlement (?). So, also, in a case where a man having

a claim upon property, which was the subject of a reference,

knew that the arbitration was going on but did not bring

forward his claim, he was held bound by the award (s) . So,

(o) Cit. 5 Ves. 689, 6 Ha. 304. Nicholson v. Hooper, 4 M. & C. 179

:

But see Willmott v. Barber, 15 C. D. Mangles v. Dixon, 3 H. L. C. 739
;

104. Olliver v. King, 8 D. M. & G. 110
;

(p) See Booper v. Harrison, 2 K. Bavies v. Dames, 6 Jur. N. S. 1322
;

& J. 103 ; Mangles v. Dixon, 3 Upton v. Vanner, 1 Dr. & Sm. 594 :

H. L. C. 739. Hooper v. Gumrn, 2 Ch. 282 ; Plim-

(q) Teasdale v. Teasdale, Sel. Oa. mer v. Wellington, 9 App. Ca. 699.

Ch. 59 ; Savage v. Foster, 9 Mod. (r) Hunsden v. Oheyney, 2 Vera.

36 ; Berrisford v. Milward, 2 Atk. 150.

49 ; Beckett v. Oordley, 1 Bro. C. C. (s) Govett v. Richmond, 7 Sim. 1

.

357 ; Govett v. Richmwnd, 7 Sim. 1 ;
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also, where a purchaser agreed with the vendor to buy

property, and the vendor's sohcitor concealed the fact that he

had an encumbrance on the estate, it was held that he must

take subject to the interest which he had allowed to be

acquired in consequence by the person whom he misled in the

/transaction (t). So, where a married woman fraudulently

concealed a settlement in order to induce a mortgagee to

advance his money and the mortgage was completed, but

before the deed was acknowledged by the married woman, the

mortgagee received notice of the settlement, it was held that

her estate was bound and that she could not defeat the

mortgage (u). In one case the principle was applied in the

case of a first mortgagee, from the mere circumstance of his

being a witness to a second mortgage, but the case goes too

far. In order to postpone a prior mortgagee, it is necessary

to prove against him fraud or actual notice of the subsequent

mortgage (x).

The equitable rule that a man claiming an interest in

property may not stand by and conceal his claim, when he

sees another dealing with the property as his own, or as

unencumbered, applies with peculiar force, if the person

claiming title has in any way actively encouraged the parties

to deal with each other (y), or has confirmed the party in the

error into which he has fallen, or if he derives any benefit

from the delusion so caused (z).

In order to justify the application of the principle, it is

indispensable that the party standing by should be fully

apprised of his rights (a), and should by his conduct encourage

the other party to alter his condition, and that the latter

should act on the faith of the encouragement so held out (b).

(t) Sterry v. Combs, 40 L. J. Ok (z) Nicholson v. Hooper, 4 M. & C.

595. 179.

(u) Sharps v. Foy, 4 Ch. 35. (a) Per Jesse], M. E.,1 0. D. p. 528.

{x) Beckett v. Cordley, 1 Bro. C. C. (6) Dann v. Spurrier, 7 Ve3. 230
;

353 ; Stevens v. Mid Hants Bly. Co., Barnard v. Wallis, Cr. & Ph. 85
;

8 Ch. p. 1069. Ma/rker v. Marker, 9 Ha. 16 ; Bams-

(y) Brown v. Thorpe, 11 L. J. Ch. den v. Dyson, L. E. 1 H. L. 129
;

73 ; Davies v. Davies, 6 Jur. N. S. Plinvmer v. Wellington, 9 App. Ca.

1322. 699.
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The principle does not apply in favour of a stranger who
builds on land, knowing it to be the property of another, nor

in favour of a lessee who expends monies with the knowledge

of his landlord on the improvement of the estate, If a

stranger builds on land knowing it to be the property of

another, equity will not prevent the. real owner from after-

wards claiming the land, with the benefit of all the expenditure

upon it. So, also, if a tenant being in possession of land, and

knowing the nature and extent of his interest, lays out money

upon it in the hope and expectation of an extended term or an

allowance for it, then if such hope or expectation has not been

created or encouraged by the landlord, the tenant has no

equity to prevent the landlord from taking possession of the

land and buildings when the tenancy is determined (c). Nor

does the principle apply in favour of a man who is conscious

of a defect in his title, and with such conviction in his mind

expends money in improvements on the estate (d).

A man who, with full knowledge of the real circumstances

of the case, permits another, under a mistake, to execute a

deed, whereby he incurs a liability, cannot be heard to say

that he has contracted liability on the faith of the other being

subject to the liability (e).

But " acquiescence which will deprive a man of his legal

rights must amount to fraud. A man is not to be deprived

of his legal rights on the ground of acquiescence unless he has

acted in such a way as would make it fraudulent in him to

set up those rights" (/). "There are several elements or

requisites," said Mr. Justice Fry (g), "necessary to constitute

fraud of that description. In the first place the plaintiff,"

(the party who alleges acquiescence) "must have made a

mistake as to his legal rights. Secondly, he must have

expended some money or must have done some act (not

necessarily upon the defendant's land) on the faith of his

(c) Pilling v. Armitage, 12 Ves. (e) Broughton v. Hutt, 3 D. & J

78 ; Clare Hall v. Harding, 6 Ha. 501.

273 ; Duke of Beaufort v. Patrick, 17 (/) Willmott v. Barher, 15 C. D

Beav. 60 ; licmsden v. Dyson, L. E. 105.

] H. L. p. 129,per Lord Kingsdown. (3) Ibid.; a.nd.aee Proctor v. Bennis,

{d) Kenney v. Brown, 3 Ridg. 518. 36 C. D. 740,



112 MISEBPBBSENTATION.

mistaken belief. Thirdly, the defendant, the possessor of

the legal right, must know of the existence of his own right,

which is inconsistent with the right claimed by the plaintiff.

If he does not know of it, he is in the same position as the

plaintiff, and the doctrine of acquiescence is founded upon

conduct with a knowledge of your legal rights. Fourthly,

the possessor of the legal right must know of the plaintiff's

mistaken belief of his rights. If he does not, there is nothing

which calls on him to assert his own rights. Lastly, the

defendant, the possessor of the legal right, must have en-

couraged the plaintiff in his expenditure of money or in

other acts which he has done either directly or by abstaining

from asserting his legal right. When all these elements exist,

there is fraud of such a nature as will entitle the Court to

restrain the possessor of the legal right from exercising it,

but nothing short of this will do."

The rule of law as to leave and licence not being counter-

mandable cannot, perhaps, as far as it goes, be distinguished

from the equitable doctrine of acquiescence (h), but leave and

licence executed may be set up at law, as giving a right and

title, only in cases where monies have been expended by a

man upon his own land (i). No right or title can be acquired

to an easement, or other right over the land of another,

although the licence may have been executed, and monies

may have befen expended upon the land of the licensee by his

express permission. The licence may be at any time counter-

manded at the will of the owner of the soil (A;). But in equity

the doctrine of acquiescence applies as well where a man has

been induced to expend monies on the land of another, as

where the expenditure has been on his own land (l)

.

Part perform- The equitable doctrine with respect to the part performance of
ance.

(h) Davies v. Marshall, 10 C. B. N. S. '711 ; but see Blood v. Keller,

N. S. 711, per Willes, J. 11 Ir. C. L. 124.

(i) Liggins v. Inge, 7 Bing. 682 ; Q) Duke of Beaufort v. Patrick,

Davies v. Marshall, 10 C. B. N. S. 17 Beav. 60 ; WTiite v. WakUy, 26

711 ; Blood V. Keller, 11 Ir. C. L. Beav. 20; Laird v. Birkenhead My.
124. Co., John. 500 ; Willmott v. Barber,

(Jt) Wood V. Leadbitter, 13 M. & 15 C. D. 96.

W. 838 ; Davies v. Marshall, 10 C. B.
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parol agreements is founded on the general doctrine of law as

to misrepresentation. It is a fraud in the eye of the Court to

set up the absence of an agreement, where possession has

been given on the faith of an agreement. If a man has been

permitted to take possession on the faith of an agreement,

it is against equity that he should be treated as a trespasser

and turned out of possession, on the ground that there is no
agreement ; and the Court will, as far as possible, ascertain

the terms of the agreement, and give effect to it (m) . Nothing,

however, is part performance that does not put the party into

a situation that it is a fraud upon him, if the agreement be

not performed (n). In order, too, that an act of part per-

formance may have any operation whatsoever, it must be

shown plainly what the terms of the agreement are, and it

must clearly appear that the act of part performance relied on

is unequivocally referable to an agreement such as the one

alleged and is not referable to another title (o). It must be

such as could be done with no other view than to perform the

agreement; there must be some evidentia rei, which means

that the act must speak for itself, so as to connect itself with

the agreement. Further, the act must change the relative

positions of the parties towards the subject matter of the

agreement (p) . The expenditure, for instance, by a tenant in

possession on repairs, is referable to the title which he has

in the estate, and cannot be deemed an act of part perform-

ance iq). But the laying out of money by a tenant in

possession, in pursuance of a parol agreement for a lease, or

upon the faith of a specific engagement that possession

should not be disturbed, is an act of part performance (r).

So, also, and upon the same principle, the possession of

(m.) Ungley v. Ungley, 5 C. D. p. (y) 8 App. Ca. p. 478.

890; Britain v. Eossiter, 11 Q. B. (q) Wills v. Stradling, 3 Ves.

D. p. 131 ; Maddison v. Alderson, 8 378 ; Pilling v. Armitage, 12 Ves,

App. Ca. 467. 78 ; Brennan v. Bolton, 2 Dr. & War.

(ra) McManus v. Cooke, 35 C. D. 349.

681, 697. ('•) Wills V. Stradling, 3 Ves.

(o) -Maddison v. Alderson, 8 App. 378 ; Laird v. Birkenhead Ely. Go.,

Ca. p. 477 ; Fry on Specific Perform- John. 530 ; Nunn v. Fabian, 1 Ch.

ance, 3rd ed. 269. 35 ; Williams v. Evans, 19 Eq. 547.

K.F. 8
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.

a tenant after the expiration of a lease, is not a part

performance, for it is referable to the title he has (s)
;

' but

it is otherwise where there is a payment by the tenant in

possession of rent at an increased rate (i), or if the posses-

sion be referable to an agreement for renewal (u). There

must be a necessary connection between the act of part per-

formance and the interest in the land which is the alleged

subject matter of the agreement. It is not sufficient that

the acts are consistent with the existence of such an agree-

ment or that they suggest or indicate the existence of some

agreement, unless such agreement has reference to the subject

matter. Thus payment of part or even of the whole of the

purchase money is not sufficient to exclude the operation of

the Statute of Frauds, unless it is shown that the payment

was made in respect of the particular land and the particular

interest in the land which is the subject of the parol agree-

ment (sc) . On the other hand, the admission into possession

of a stranger is, speaking in general terms, a sufficient part

performance, for it is not explicable upon any other supposi-

tion than that it has resulted from a contract in respect of

the land of which possession has been given. Again, the

continuance in possession of a tenant is not in itself a

sufficient part performance of a parol agreement for the

purchase of the land, for it is equally consistent with a right

depending on his tenancy (y). Nor is marriage an act of part

performance, but if one of the contracting parties agrees, as

the consideration for a marriage, to do something more than
marry, as to settle an estate, and in consideration of that

promise the other party contracts to make a settlement, the

settlement made by the one contracting party is a good act of

part performance (z).

(«) Wills V. Stradling, 3 Ves. 378

;

D. 178, per Baggallay, L. J. ; Evm-
lAncoln v. Wright, 4 D. & J. 20. phreijs v. Green, 10 Q. B. D. 154.

(«) Miller -7. S^rarp, 1899, 1 Ch. 622. (a) Hammersley v. De Biel, 12 CI-

(u) Dowell V. Dew, 1 Y. & C. C. & Fin. 45. See Warden v. Jones, 2
C- 345. D. & J. 76 ; Oaton v. Caton, 1 Ch.

(x) Maddison v. Alderson, 8 App. 137, L. R. 2 H. L. 137 ; Ungley v.

Ca. p. 479. U., 5 C. D. 887 ; Re Holland, 190lj

(y) Alderson v. Maddison, 7 Q. B. 2 Ch. 145.
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In cases where the aid of the Court is sought on the ground

of part performance, the facts must be looked at carefully to

see what confirmation there is of the plaintiff's statement, and

in looking through the evidence, the Court is particularly

careful to see if there are any documents which confirm it (a).

Where no written documents exist, the proof in support of the

claim must be clear beyond all reasonable doubt (&).

The general doctrine of law with respect to misrepresenta- Negligence
,• n i.Ti 1 1 t , may be tanta-
tion and concealment applies to cases where a man by conduct mount to mis-

of culpable negligence misleads another to his prejudice, or
jf^^^^^"**'

puts it in the power of one man to commit a fraud upon

another. If a man by neglect of some duty that is owing to

another, or to the general public, of whom he is one, leads

him to believe in the existence of a certain state of facts, and

the belief so induced is the proximate cause of leading him to

do a certain act, the former shall not afterwards as against the

latter be heard to say that that state of facts did not exist,

but must abide by the consequences of his own wilful and

unjustifiable neglect (c). It is immaterial that he may have

been acting merely carelessly, and that his conduct may be free

from any improper motive. Although a man may be acting

in the most entire good faith, if he is guilty of such a degree

of neglect as to enable another so to deal with that which is his

right as to lead an innocent party to assume that he is dealing

with his own, he creates an equity against himself in favour

of the innocent party, who has been so misled, and must bear

the loss (d). If he puts into the hands of another the means

of obtaining money from a third person, he never can be able

to get a decree to get rid of that transaction arising out of the

securities which he has intrusted to another, and of which he,

the party complaining, was the author, without first repaying

(a) Nunn v. FaMan, 1 Ch. 35 ; L. R. 10 C. P. 307.

MilkrY. 8harp,41 W. K. 268 (d) Evans v. Bicknell, 6 Ves. 181
;

(6) Howe V. Hall, I. R. 4 Eq. 252. Waldron v. Shper, 1 Drew. 193 ;

(c) Swan V. North Australasian Perry Herrick v. Attwood, 2 D. & J.

Co., 2 H. & C. 182, per Lord Black- 21 ; Brockleshy v. Temperance Build-

burn ^ Dix'on v. Muckleston, 8 Ch. itig Society, 1895, A. C. 173 ; Far-

160, per Lord- Selborne ; Carr v. quharson v. King, 1901, 2 K. B. 697.

London & North Western Bly. Co.,
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the monies thus obtained (e). If he arms another with the

symbol of property, he should be the sufferer and not the

person who gives credit to the operation and is misled by

it (/). Where therefore the legal mortgagee has left the

deeds in the hands of the mortgagor or any other agent with

authority to raise money of a definite amount and the limit is

exceeded, the legal mortgagee will be postponed, not on the

ground of fraud, but on the ground that as the legal mortgagee

had left the deeds in the hands of the mortgagor or other

agent for the purpose of raising money, he could not insist, as

against those who in reliance on the deeds lent their money,

that the authority had been exceeded (g). It is a well-known

principle that where one of two innocent parties must suffer

from the fraud of a third, the loss should be borne by him

who has enabled the third party to commit the fraud (h) ; but

the act enabling the fraud must be the proximate or effective

cause of the fraud or loss and must be intended to be acted

upon by somebody (i). When accordingly a solicitor fraudu-

lently induced a client to execute a conveyance of an estate to

himself, and to sign an indorsed receipt for the purchase

money as having been paid to him, though no money had in

fact been paid, and the solicitor took possession of the estate

and made an equitable mortgage of the estate, representing it

to be his own and unencumbered : it was held that the client

who had signed the receipt was guilty of such negligence that

he ought to be postponed to the equitable mortgagee who had

a good equitable title without notice, and who had advanced

his money on the faith of the representation contained in the

instrument (^O- So, also, if a man leave a deed executed by

(e) Aldborough v. Trye, 7 CI. & {h) Vandelmr v. Blagrave, 17 L.

Fin. 463. J. Ch. 52 ; Arnold v. CTicgw Baiik,

(f) Vickers v. HeHx, L. B. 2 H. L. 1 C. P. D. 587 ; Lmdon and South

Sc. p. 115 ; Farquharson v. King, Western Bank v. Wentworth, 5 Ex.

infra. D. 105 ; Babcock v. Lawson, 4 Q. B.

(jf) Northern Counties, &c., Co. v. D. p. 400.

Whvpp, 26 C. D. 482 ; Brocklesby v. (i) Farquharson v. King, 1901, 2

Temperance Building Society, 1895, K. B. 697 ; ante, p. 13.

A. C. 173, 184 ; Lloyd's Bank v. (k) Hunter v. Walters, 7 Ch. 75 ;

Bullock, 1896, 2 Ch. 192 ;
post, p. 121. See Lloyd's Bamk v. Bullock, supra.
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him in the hands of another person, and the deed so left in

his hands is made by him a security to a third person who
acts honestly and fairly in the transaction, it is not competent

for the person who has left the deed in his hands to set up

against the third party, who has honestly taken it as a

security, the fact, if fact it be, of fraud having been committed,

upon the person leaving it (Z). But in such cases the person

leaving the deed or document will, it seems, only incur liability

if he intended it to be acted upon (m). So, also, when a man
having dealings with another duly and formally executed a

deed in respect of the dealings with a receipt for the money

indorsed, and delivered the deed to the agent of the other

party without receiving the purchase money, and the agent

received the purchase money from his principal and mis-

appropriated it, it was held that the loss must fall on the

former, inasmuch as he had by his negligence in delivering

the deed to the agent put it into his power to commit the

fraud (m). So, also, when a man having dealings with

another in respect of which the same person acted as agent

for both parties, delivered to the agent an instrument,

reciting the payment of the purchase money, but without a

receipt for the money being signed, and the agent received

the money from the other party but did not pay it over to the

former, or inform him that it was in his hands, it was held

that the latter, who had paid the money into the hands of

the agent, must bear the loss (o). So, also, where a transfer

of certificates in a railway company had been forged, and the

company registered the transfer and placed the transferee on

the list of shareholders and delivered to him certificates, and

he transferred the shares to another person, it was held that

the giving of the certificates by the company to the transferee

amounted to a statement by the company, intended to be

(I) Oreenfield v. Edwards, 2 D. J. (Ji) West v. Jones, 1 Sim. N. S.

& S. 596. See Bcmnfather's Claim, 208..

16 C. D. 179. (o) Vandeleur v. Blagram, 6 Beav.

(m) See Fa/rquha/rson v. King, 565, affirmed 17 L. J. Ch. 45. See

1901, 2 K. B. 697 ; and of. Turner v. Smith v. Evams, 28 Beav. 63 ; With-

Smith, 1901, 1 Ch. 213. inglon v. Tate, 4 Ch. 288.
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acted on by purchasers in the market, that the transferee was

entitled to the shares, and that the purchaser from him having

acted upon the statement, the company was estopped from

denying its, truth {p)

.

So, also, where the plaintiffs to whom goods had been

pledged and warehoused in their name, were induced by the

fraudulent representations of the pledgor that he had sold

the goods to the defendants, and would pay them out of the

monies received in payment, handed him over a delivery order

for the goods, which he gave to the defendants as security for

advances, and the defendants, on the advances not being

repaid, sold the goods ; it was held that as the plaintiffs had

allowed the pledgor to appear as the ostensible owner of the

goods the loss must fall on them {q).

So, also, where the drawer of a cheque fills it up so care-

lessly as to enable the holder of the cheque to add figures,

making it payable for a larger amount, he cannot, as against

a banker, who has by his neglect in the mode of drawing up

the cheque, been led to pay the forged cheque, complain of

that payment or set up the invalidity of the document (r)

.

So, also, a man who gives an acceptance in blank holds out

the person to whom it is entrusted as clothed with ostensible

authority to fill in the bill as he pleases within the limits of

the stamp (s) . So, also, when a bill is accepted in blank for

the purpose of being negotiated, and is afterwards filled up

with the name and signature of a person as drawer and

indorser, the acceptor cannot as against a bond fide indorsee

for value adduce evidence to show that either the drawing or

indorsement is a forgery («). So, also, where an employer

signed an order for payment of money which had been drawn

(p) Bahia v. San Franciico Ely. but see Scholfield v. Londesborough,

Co., L. B. 3 Q. B. 584. See infra.

iyimm v. Anglo-American Telegraph (s) Garrard v. Lmns, 10 Q. B. D.
Co., 5 Q. B. D. 213. 33.

(y) Babcocic v. Lwwton, 4 Q. B. D. (f) Londm & South Western Bank
400, 5 Q. B. D. 285 , and see Nash v. v. Wmtworth, 5 Ex. D. 96. See
De Freville, 1900, 2 Q. B. 72 ; Fa/r- Eobarts v. Tucker, 16 Q. B. 580 ;

quha/rson v. Ki/iig, 1901, 2 K. B. 697. comp. Baxendale v. Bennett, 3 Q. B.
(r) Young v. Grote, 4 Bing. 253

;

D. 525.
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up by his clerk in such a negligent way that the amount

could be increased, and the clerk afterwards increased the

amount, and a bank to which the order was presented cashed

it, it was held that the employer was not entitled to complain

of the cashing of the order in consequence of the negligent

way in which the order had been drawn up(w).

But the acceptor of a bill of exchange is not under a duty

to take precautions against fraudulent alteration in the bill

after acceptance. Accordingly, where a bill for £500 was

presented for acceptance with a stamp of much larger amount

than was necessary and with spaces left, and the acceptor

wrote his acceptance and handed it to the drawer who fraudu-

lently altered it into a bill for £3,500, the acceptor having

paid £500 into Court, and being sued by a bond fide holder

for value was held not liable {x). And where a person was

induced to sign a promissory note by a fraudulent representa-

tion that he was witnessing a deed, he was not estopped from

relying upon the true facts as a defence to an action on the

note (i/).

The mere fact of a purchaser or mortgagee not being in

possession of the title deeds will not, in the absence of other

circumstances indicative of fraud, or gross and wilful negli-

gence {z), affect his legal title as against subsequent purchasers

(it) Halifax Union v. Wheel- Jur. 131. Gulpa lata was considered

vn-ight, L. R. 10 Ex. 190. See generally equivalent to dolus. Lata

Arnold v. Cheque Bank, 1 C. P. D. exd-pa dolo comparatur. Dig. 11, tit.

587. 6, leg. 1, § 1. "Lata culpa est

(x) Scholfield V. Lmidesborough, nimia negligentia id est non in-

1896 A. 0. 514. telligere quod omnes intelligunt."

{y) Lends v. Clay, 67 L. J. Q. B. Dig. Lib. 50, tit. 16, leg. 213. « Si

224. quis non ad eum modum quein

(z) The distinction between mere nominum natura desiderat diligens

negligence and gross negligence was est, fraude non caret." Dig. Lib. 16,

recognised by the Roman lawyers. tit. 3, leg. 32. If the fault is one

Culpa lews, in the language of the which any man in his senses would

Roman law, is the want of that have scrupled to commit, there is

diligence which is taken by prudent, lata culpa : if the fault consists in

careful persons ; culpa lata is the falling short of the highest standard

want of that diligence which might of carefulness, the culpa was levis.

be expected even of a person of less Or, again, it might consist in falling ,

than ordinary prudence. Lindl. on short of the care which the person
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or incumbrancers {a). But if a man on taking the legal estate

makes no inquiry for the title deeds which constitute the sole

evidence of the title to the property, or allows them to remain

in the hands of the vendor or mortgagor, his conduct affords

evidence of an amount of negligence and carelessness sufficient

to justify the Court in assuming that he had abstained from

making inquiry from a suspicion that his title would be

affected if it was made, and in imputing to him the knowledge

which by the use of ordinary diligence he might have dis-

covered. So, also, gross negligence will be imputed to a man
who, having lent the title deeds to the vendor or mortgagor,

or any other agent for a temporary and reasonable purpose,

allows 'them to remain out of his hands for an unreasonable

time, and does not reclaim them with proper diligence. If in

either of such cases a fraudulent use is made of the title deeds

by the vendor or mortgagor, and a new title is created by

means of them in favour of a subsequent purchaser for value

without notice, the first purchaser or mortgagee wiU be

postponed in equity to the subsequent incumbrancer.

The cases on the subject were fully considered in Northern

Counties Fire Insurance v. Whipp (6), where they were said to

fall into two categories :—(1) Where possession of the deeds

had not been obtained
; (2) where possession had been given

up or not retained. These two categories were again divided

into the following classes :

I. (1) Where the legal mortgagee or purchaser has made

no inquiry for the title deeds and has been post-

guilty of the culpa was accustomed to determine whether he intended

to bestow on his own affairs. Lata or whether he was negligent, heed-

culpa was treated very much on the less, or rash ; and that such being

same footing as dolus, as there the case, it shall be presumed that

always seems something wilful in he intended, and his liability shall

the crassa negligentia which charac- be adjudged accordingly, provided

tensed the lata culpa.— Sandars, that the question arise in a civil

Inst. p. 477. When it is said by action. Austin Lect. on Jur., vol. 2,

the Roman lawyers that negligence, p. 107.

heedlessness, or rashness is equiva- (a) Evans v. Bicknell, 6 Ves. 174,

lent in certain cases to doliis, the 191 ; Martinez v. Cooper, 2 Euss.

meaning is that, judging from the 198 ; Golyer v. Finch, 5 H. L. C. 905.

conduct of the party, it is impossible (6) 26 C. D. 482.
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poned either to a prior equitable estate (c) or to a

subsequent equitable owner who used diligence in

inquiring for the deeds (d).

<2) Where the legal mortgagee has left the deeds in the

hands of the mortgagor or any other agent with

authority to raise money on them, and he has

exceeded the collateral instructions given to him (e).

In which cases the legal owner is postponed.

(3) Where the legal mortgagee has made inquiry for

the deeds and has received a reasonable excuse for

their non-delivery, and has accordingly not lost.his

priority (/).

(4) Where the legal mortgagee has received part of

the deeds under a reasonable belief that he was

receiving all, and has accordingly not lost his

priority (gi).

II. (1) Where the deeds have been lent by the legal

mortgagee to the mortgagor upon a reasonable

representation as to the object in borrowing them,

and has retained his priority over subsequent

equities {h).

(2) Where the legal mortgagee has returned the deeds

to the mortgagor for the express purpose of raising

money, though with the expectation that he would

disclose the prior security to any second mortgagee,

in which case the legal estate is postponed (i).

The principle of all the above cases, with one exception,

seems to be that where one of two innocent persons must

suffer by the act of a third person, he who has enabled the

(c) Worthington v. Morgan, 16 (/) Hewitt v. Loosemore, 9 Ha.

Sim. 547 ; Oliver v. Hinton, 1899, 2 449 ; Agra Bcmk v. Barry, L. E. 7

Ch. 264. H. L. 135 ; cf. Manmrs v. Mew, 29

id) Clarhe v. Palmer, 21 C. D. 124

;

CD. 725.

Lloyd's Banking Co. v. Jones, 29 ig) Hunt v. Ehnes, 2 D. F. & J.

C. D. 221. 578 ; Batcliffe v. Barnard, 6 Ch. 652 ;

(c) Perry Herrlck v. Atiwood, 2 D. & Colyer v. Finch, 5 H. L. C. 905.

J. 21 ; Brodclesby v. Temperance Bldg. {h) Mmiinez v. Cooper, 2 Russ. 198.

Soc, 1895, A. C. 173, 184 ; Lloyd's (i) Briggs v. Jones, 10 Eq. 92 ; cf.

Bank v. Bullock, 1896, 2 Ch. 192. Be Ingham, 1893, 1 Ch. 352.
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third person to occasion the loss must sustain it, provided he

intended the act, which he did, to be acted upon by some-

body (k). The only exception seems to be the case first

mentioned, where a legal mortgagee or purchaser makes no

inquiry for the deeds ; and here the principle does not apply

because the question does not arise between two innocent

persons, since the purchaser or mortgagee is guilty of gross

negligence or wilful ignorance amounting to fraud. But it

is not necessary that the person postponed should have been

guilty of fraud or of that wilful negligence which leads the

Court to conclude that he is an accomplice in the fraud (l).

Where the relationship between mortgagor and mortgagee

is also of a fiduciary nature, such as solicitor and client, the

mortgagee will not lose his priority by leaving the title deeds

in the possession of the mortgagor, so long at all events as

he has no grpund to suppose a want of good faith in the

latter (m).

The rule that a purchaser or mortgagee who neglects to

make proper inquiries for the title deeds, or who allows them
to remain in the hands of the vendor or mortgagor, will be

postponed to a subsequent incumbrancer without notice, who
obtains possession of the deeds, operates not only for the

benefit of the incumbrancer who has obtained possession of

the deeds, but also for the benefit of a subsequent incum-

brancer who has advanced his money innocently in the belief

that there was not any incumbrance prior to that of the

incumbrancer in possession of the deeds and who has made
proper inquiries as to the possession of the deeds (n).

In cases between parties having merely equitable interests,

unaccompanied by the legal estate, it seems somewhat doubt-

ful whether the same amount of negligence is necessary to

displace the equity as to displace the legal estate. The weight
of authority, however, seems in favour of the view that there

is no distinction between the two, and that the negligence

(k) See Fwrquharson -v. King, 1901, (m) Taylor v. Lmdon and County
2 K. B. 697. Banking Co., 1901, 2 Ch. 231.

(0 Ulwer V. Hinton, 1899, 2 Ch. (n) Clarke v. Palmer, 21 C. D. 124

;

264. cf. Turner v. Smith, 1901, 1 Ch. 213.
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necessary to displace one of two equities is the same as is

necessary to displace the legal estate, that is, negligence so

gross as to make the prior mortgagee responsible for the fraud

committed on the subsequent mortgagee (o). This view is

supported by Turner, L. J. (p), Lord Cairns (q), Lord
Cranworth (r), and Lord Selborne(s). And "nothing short

of a decision of the House of Lords can overrule the law so

laid down"(i). On the other hand, a contrary view seems
to have been taken by the Court of Appeal in National

Provincial Bank v. Jackson (u), where it was held that the

principle that a legal mortgagee will not be postponed on the

ground of mere carelessness, does not apply as between

equitable claims. And in Taylor v. Russell (x), Lord
Macnaghten said he was not convinced of the correctness of

the view taken by Kay, J.

In examining into conflicting equities the Court must apply

the test not of any technical rule or any rule of partial

application, but the same broad principles of right and justice

which a Court of equity applies universally in deciding upon

contested rights (j/). "A pre-existing equitable title," said

Lord Cairns, in Shropshire Union Canal Co. v. Reg. (z), "may
be defeated by conduct, by representations, by mis-statements of

a character which would operate and cause to forfeit and take

away the pre-existing equitable title." When, accordingly, a

vendor who chose to leave part of the purchase money unpaid,

executed and delivered to the purchaser a conveyance in which

there was a receipt indorsed acknowledging that the purchase

money had been paid, and the purchaser fraudulently deposited

the deed with an equitable mortgagee, it was held that the

equitable mortgagee had a better equity than the vendor,

(o) Taylor v. Russell, 1891, 1 Ch. (t) Taylor v. Bussell, 1891, 1 Ch.

8, per Kay, J. 8, per Kay, J.

(y) Cory v. Eyre, 1 D. J. & S. (u) 33 C. D. p. 13.

p. 167. (x) 1892, A. C. p. 262.

(2) Shropshire Union Canal Co. v. (y) Bice v. Eioe, 2 Drew. 95, pur

Reg., L. R. 7 H. L. p. 507. Kindersley, V.-C. ; Case v. James, 3

(r) Roberts v. Croft, 2 D. & J. 1. D. F. & J. 263.

(s) Dixon V. Muckleston, 8 Ch. {z) L. E. 7 H. L. 506.

p. 161.
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inasmuch as the latter had in effect invited and encouraged

the mortgagee to rely on the title of the purchaser (a). So,

also, where an equitable mortgagee returned the deeds to the

person from whom he had received them, who promised to

return them but did not do so, and after keeping them a

considerable time, deposited the deeds by way of equitable

mortgage with a bond Jide purchaser without notice, it was

held that the first equitable mortgagee had by his laches lost

his equity as against the second equitable mortgagee (&).

" Persons," said Lord Hatherley, in Shropshire Union, dc,

Canal Co. v. Reg. (c), " being real owners of equitable

interests may so conduct themselves as to hold out to third

persons dealing with their trustee that they are not such

equitable owners. Either they have parted with their

interest, as in Waldron v. Sloper, where deeds had been

parted with for four years, deeds that constituted in fact

Waldron's only title, or it might be as in the case of Rice v.

Rice, that they may have represented that they had parted

with their interest by signing a receipt for the purchase money

when their only interest was a lien on the purchase money.

In one manner or other they may have so represented that

they have parted with their equitable rights and interests

as to make it impossible for them again to set up that right

against a person who has acquired a contradictory right upon

the faith of that assertion and that representation."

In the case of mere equitable interests priority cannot be

obtained through the medium of a breach of trust or duty.

Where it is sought to postpone an equitable title created by

declaration of trust a strong case must be made out. A
trustee cannot without express authority, or at all events

without authority to be implied from circumstances furnishing

the most substantial grounds for the impUcation, either pledge

the deeds of the cestui que trust or affect his estate or interest

under them. A cestui que trust will not be postponed on the

(a) Rice v. Rice, 2 Drew. 95 ; cf. 193. See Adseits v. Rives, 33 Beav.

Lloyd's Bank v. Bullock, 1896, 2 Ch. 52 ; Dmole v. Saunders, 2 H. & M.
192. 251.

(h) Waldron v. Sloper, 1 Drew. (c) L. R. 7 H. L. 512.
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ground that he did not inquire into the acts or conduct of his

trustee (d). Nor will negligence be imputed to a man who

has taken a security in the name of another, if he does not

watch his trustee. The fact that some of the money may
have been advanced by the trustee does not vary the rule (e).

Nor will negligence be imputed to a man for leaving his

title deeds in the hands of his solicitor (/), or his certificates

for shares with his bankers for safe custody (g), or for deliver-

ing a transfer of shares and certificates to a broker for the

purpose of registration Qi) , or to a member of a partnership

firm for allowing his partner to get possession of the deeds

relating to the partnership property (i) ; nor will negligence

be imputed to trustees for leaving documents of title relating

to the trust estate in the hands of one of their number {k) ;

or to a cestui que trust for allowing the trustee to have in his

possession documents of title relating to the trust estate (l)

;

nor will negligence be imputed to a man for delivering over

certificates for shares as a security for monies advanced in

a regular and proper course of business (m) ; nor can there

be negligence in relying on the honesty of servants in the

discharge of their ordinary duty (n) ; nor will negligence be

imputed to trustees for leaving a corporation seal in the

hands of their secretary (o) ; nor to a company for leaving

deeds in the hands of their manager, who was also the

mortgagor ( p) ; nor to directors for trusting the officers

{d) Shropshire Union Ganal Co. v. (i) Ccmander v. Bulteel, 9 Ch. 79.

Beg., L. E. 7 H. L. p. 507 ; Powell v. (Jc) Gottam, v. Eastern Counties Ely.

London and Prov. Bank, 1893, 2 Ch. Co., IJ. & H. 243.

555 ; Taylor v. London and County (l) Shropshire Union Canal Co, v.

Banking Co., 1901, 2 Ch. 231. Beg., L. E. 7 H. L. 496.

(e) Bradley v. Biches, 9 C. D. 193 ; (m) Ortigosa v. Brown, 47 L. J.

Carritt v. Beal and Personal Advance Ch. 168.

Co., 42 C. D. 263. («) Arnold v. Cheque Bank, 1

('/) Bozon V. Williams, 3 Y. & J. C. P. D. 587.

150; Field v. Field, 1894, 1 Ch. (o) Bank of Ireland v. Evan^

425 ; Turner v. Smith, 1901, 1 Ch. Charities, 5 H. L. C. 409 ; Staple

213 ; and see Manners v. Mew, 29 Merchant Co. v. Bank of England,

C. D. 725. 21 Q. B. D. 160.

(g) Johnston v. Benton, 9 Eq. 181. (p) Northern Counties, dc. v.

(h) Donaldson v. Oillott, 3 Eq. 277. Whipp, 26 C. D. 482.
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of the company not to conceal what it was their duty to

report {q).

Negligence, however, to amount to an estoppel or to raise an

equity must be negligence in the transaction itself, and must

be the proximate cause of leading the party into the mistake.

It is not enough that the negligence be collateral to the trans-

action. It must also be the neglect of some duty that is owing

to the person led into that belief, or, what comes to the same

thing, to the general public of whom that person is one, and

not merely neglect of what would be prudent in respect to the

party himself, or even of some duty owing to third persons

with whom those seeking to set up the estoppel are not

privy (r). In a case, accordingly, where a man who owned

shares in two companies executed a transfer of shares in blank,

and gave his broker authority to fill them up with shares in

one company, and the broker filled them up with shares in

the other company, which were afterwards transferred to an

innocent person, the Court held that the negligence of the

owner of the shares in executing the deed in blank was not

the real and proximate cause of the loss, and that he was not

estopped from insisting that the property in the shares did not

pass under the transfers («).

So also in a case where the bill sued on bore the defendant's

signature, and purported to have been drawn and indorsed by

one person, and also indorsed by another from whom the

plaintiff received it, but before it had been so drawn and

indorsed, and whilst it was a mere blank paper with a bill

stamp and defendant's signature upon it, it was stolen from

defendant's drawer, and therefore never had been given to the

drawer or anyone from whom he received it to be negotiated

in any way as a bill of exchange, it was held that the

negligence of the defendant was not the proximate cause of

(g) Bovey v. Cory, 1901, A. C. 477. Cheque Bank, 1 C. P. D. 587 ; Cooper

(r) Swan v. North Australcman v. Vesey, 20 Ch. D. 634.

Co., 2 H. & C. 182, 2)er Lord Black- (s) Swan v. North A-Mtralasian

burn ; Carr v. London S North Co., 2 H. & C. 180 ; and see Powell

Western Ely. Co. , L. E. 10 C. P. v. London and Prov. Bank, 1 89.3, 2

307, per Brett, L. J. ; Arnold v. Ch. 555.
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the transaction, and that therefore he was not liable (i). So

also negligence in the custody of a draft, or in its transmission

by post, will not disentitle the owner of it to recover the draft

or its proceeds from one who has wrongfully obtained possession

of it (m). So also in a case where a fraudulent transfer of

stock had been effected by means of a power of attorney

improperly sealed with the seal of a corporation by the

secretary who had custody of the seal, whereby he was enabled

to commit the forgery, it was held that there was not such

negligence as to deprive the plaintiff of his right to insist that

the transfer was invalid, that to have the effect of depriving

him of such right there must be negligence in or immediately

connected with the transaction itself, that if there was

negligence in the custody of the seal, it was very remotely

connected with the act of transfer, and that the transfer was

not a necessary or ordinary or likely result of that negligence (x) .

The law relating to negotiable instruments stands on

peculiar grounds. The law relating to these instruments is

part of the law merchant, which in order that the negotiability

of such instruments, which is of the very essence of their

commercial utility, shall not be impaired, establishes that if a

man once puts his name to such an instrument, he shall be

liable to a bond fide owner without notice in respect of what

may be added to give effect in negotiating the instrument,

notwithstanding this may be done in the absence of authority

or even for the purpose of fraud iy).

In the case of equitable interests in personal estate, or

choses in action, a purchaser or other incumbrancer, who

fails to give notice of his interest to the person in possession

of the fund, will be postponed to an incumbrancer, though

subsequent in date, who gives notice {z). But this rule has no

(t) Baaxndaley.Bmnett,Z Q,. B. D. {y) 2 H. & C. 189, per Cockburn,

525. C. J. ; see Foster v. Machinnon, L. R.

{v) Armld V. Cheque Bank, 1 4 C. P. 712 ; but see a?ife, p. 119.

C. P. D. 587. See Hunter v. {s) Dea/rle v. Hall, 3 Russ. 1 ;

Walters, 7 Ch. 87. Ward v. Duneombe, 1893, A. 0. 369

;

(a;) Bank of Ireland v. Evans' Lloyd's Bank v. Pearson, 1901, 1

Charities, 5 H. L. C. 410 ; Northern Ch. 865.

Counties v. WTiipp, 26 C. D. 482.
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application whatever to real estate. As between equitable

incumbrancers of real estate, he whose security is prior in

date is entitled to priority over a person who takes a subse-

quent security, notwithstanding that the latter may have been

beforehand in giving the party in possession of the estate

notice of his security (a). An equitable incumbrancer on real

estate is not as against another equitable incumbrancer

postponed by any neglect to give notice, except where there is

some other controlling equity (fo), such as fraud (c).

(o) Re Richards, 45 C. D. 589. (c) Rooper v. Harrison, 2 K, & J.

(6) Ward v.Duncomle, 1893,A. 0. 103.

369, 390.
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CHAPTEE III.

PEESUMPTIVE OR CONSTETJCTIVE FRAUD.

Besides that kind of fraud which consists in misrepresen-

tation, express or implied, there is another which will be

presumed, when parties to a transaction do not stand upon an

equal footing (a). The general theory of law in regard to acts

done and contracts made by parties affecting their rights and

interests, being that, in order to bind them there must be a

free and full consent, and consent being an act of reason

accompanied with deliberation, transactions, in which one of

the parties is not as free and voluntary an agent as the other,

or does not apprehend the meaning and effect of what he is

doing, want the very qualities which are essential to the

validity of all transactions (b). It is upon this principle that

when a person, who from his state of mind, age, weakness, or

other peculiar circumstances, is incapable of exercising a free

discretion, is induced by another to do any act which may

tend to the injury of himself or his representatives, that other

shall not be allowed to derive any benefit from his improper

conduct. The rule is of universal application that where a

man is not a free agent, or is not equal to protecting himself,

the Court will protect him. The principle is that it is right

and expedient, not to save persons from the consequences of

their own folly, but to save them from being victimised by

other people (c).

It is upon the general ground that there is a want of Lunacy,

rational and deliberate consent that the contracts of idiots,
'

lunatics, and other persons non compotes mentis are generally

deemed invalid by a Court of equity. The mere fact, however,

that a man is in a state of lunacy, or is even in confinement,

(a) Edwards V. Meyrick, 2 Ha. 68. (c) Allcard v. Skinner, 36 0. D.

(6) Story, Eq. Jur. s. 222. p. 182 ; $ost, pp. 166—167.

K.F. 9
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will not per se induce the Court to interfere, if it is distinctly

shown that the transaction was for his own benefit, that no

coercion or imposition was used, and that he knew clearly what

he was doing (d), and so an executed contract where parties

have been dealing fairly and in ignorance of the lunacy, will

not be set aside, if injustice would be done to the other side

and the parties cannot be placed in statu quo, or in the position

in which they stood before the transaction (e). But this rule

is not applicable to lunatics so found by inquisition, nor does

it apply to the merely voluntary acts of a lunatic, e.g., a

voluntary disentailing deed, which still remain invalid (/).

The same rule prevails at law. To prove lunacy is not

enough to avoid a contract. A contract entered into bond fide

and in the ordinary course of business, is not void by reason

of one of the parties having been at the time a lunatic (g).

To vitiate the contract it must appear that the other party was

aware of the fact of lunacy and took advantage of it {h).

A party claiming under a deed is not bound to prove the

sanity of the person executing it. The burden of proof lies on
the other side (i).

Imbecility, Independently of that degree of imbecility which will render
mental in-

i it i . •. •. »

capacity, &c. ^ ^^^ legally non compos, a conveyance may be impeached for

mere weakness of intellect, provided it be coupled with other

circumstances to show that the weakness, such as it is, has
been taken advantage of by the other party ; but the mere fact

that a man is of weak understanding or is in intellectual

capacity below the average of mankind, if there be no fraud,

or no undue advantage be taken, is not of itself an adequate
ground to set aside a transaction {k). The common law has

{d) Selby v. Jackson, 6 Beav. 192, (g) Moltonv. Camrovao, 4 Exch. 17.
204. See Baldwyn v. Smith, 1900,

1

(h) Beavan v. M'Donnell, 10 Exch.
^^- ^^^- 184 ; Imperial Loan Co. v. Stone,

(e) Niell v. Morley, 9 Ves. 478, 1892, 1 Q. B. 599.

482 ;
Jacobs v. Richards, 18 Beav. (i) Jacobs v. Richards, 18 Beav.

300 ; Price v. Berrington, 3 Mac. & 305.

G. 486 ; Campbell v. Hooper, 3 Sm. (h) Ball v. Mannvn, 3 Bligh, N. S.

^ ^- 153. 1, 1 Dow & CI. 381 ; Armstrong v.
(/) Elliott V. /nee, 7 D. M. & G. Armstrong, I. R. 8 Eq 1

475.
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not drawn any discriminating line by which to determine how

great must be the imbecility of mind to render a transaction

void and how much intellect is necessary to support it (Z).

The boundaries between actual insanity and great mental

weakness are so narrow that the Court must judge in each

case upon the facts and circumstances (m).

If a man be so drunk as to be incapable of understanding intoxication,

the terms of a transaction or of forming a rational judgment

as to its effect, it is voidable at his option; but this is so only

if his state is known to the other party and he has taken

advantage of it, and the contract is merely executory and not

executed (w).

The rule is the same both at law and in equity with respect Infancy,

to the general incapacity of infants to enter into a binding

contract. A man who enters into a contract during his

minority is not bound thereby after his majority on the mere

ground that without any false assertion on his part the other

party believed him to be of age (o). But if an infant, by a

false and fraudulent representation that he is of full age,

induces persons to deal with him, he incurs an obligation in

equity, which, however, in the case of a contract is not an

obligation to perform the contract, and must be carefully

distinguished from it. He is not liable for a wrong arising

out of contract such as a fraudulent representation at the time

of making the contract that he is of full age, but he is bound

by payments made and acts done at his request and on the

faith of such Representations and is liable to restore any

advantage obtained by such representations {p). It is not

necessary that he should actively encourage fraud. It is

(Q Mmilyy v. Bewicke, 3 K. & J. L. R. 8 Ex. 132.

342. (o) Stikeman v. Dawson, 1 De G.

(m) Bennett v. Wade, 9 Mod. 315. & Sra. 105.

See Harrod v. Harrod, 1 K. & J. 7 ; {p) Cory v. Gertcken, 2 Madd. 40

Longmate v. Ledger, 2 Giff. 163. Wrightv. Snowe,3De Q.&&m.32l

See as to want of assent arising from Exp. Unity Bank, 3 D. & J. 63

partial insanity or delusion, Jenkins Ex p. Taylor, 8 D. M. & Q. 254

V. Morris 14 C. D. 674. Nelson v. Stacker, 4 1). & J. 458

(n) Gore v. Gibson, 13 M. & W. Bartktt v. Wells, 1 B. & S. 836

623, 626 ; Molton v. Gamroux, 4 Lempriere v. Lange, 12 C. D. 678

Exch. 17, 19 ; Matthews v. Baxter, Woolfv. Woolf, 1899, 1 Ch. 343.

9—2
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enough if he he privy to it. If an infant knowing his rights

stands by and seeing another in treaty for the purchase of his

estate gives no notice of his title, he will not be permitted

afterwards to avoid the purchase (g-). An infant cannot be

allowed by a Court of equity to take advantage of his own

fraud (r). Nor can he affirm and take the benefit of one part

of the transaction and repudiate the remainder (s). Where

an infant had obtained from a creditor of his wife two pro-

missory notes, in which he was indebted to him before

marriage, on giving his bond to the creditor, he was ordered

to give back the notes on his pleading infancy when sued

on the bond (t). Where an infant charged his reversionary

interest with pa3nnent of a sum lent to him upon his promis-

sory note, and executed a statutory declaration that he was

then of full age, and after attaining full age he mortgaged

his interest for an amount exceeding what was ultimately

available without disclosing the prior charge : the Court held

that the charge given by the infant during his infancy was

avoided by the subsequent mortgage executed by him when of

full age to a mortgagee without notice (u). But an infant mort-

gagor cannot repudiate his mortgage without recognising the

right of themortgagee to the repayment of the sums advanced (x).

In the absence of^ proof of the exercise of undue influence

or of the existence of the relation of guardian and ward, a gift

of her property within a month before her death by an infant

aged twenty years, of business habits, firm will, and fully

capable of managing her affairs, to a relation with whom she

had been residing since her father's death, for a period of five

months until her own death, was held not invalid (i/).

Coverture. A married woman may now both sue and be sued in tort in

all respects as if she were a feme sole, and any damages or costs

recovered by her in any such action shall be her separate

(q) Savage v. Foster, 9 Mod. 37. (u) Inman v. Inman, 15 Eq. 264.

(r) Clarke v. CoUey, 2 Cox, 173. {x) Thurstan v. Nottingham Bldg.

(s) Thurstan v. Nottingham Bldg. Soc, 1901, 1 Ch. 88.

Soc, 1901, 1 Ch. 88. (y) Taylor v. Johnstone, 19 C. D.
(t) Clarke v. Cobley, 2 Cox, 173. 603 ; and see Hoblyn v. Hohlyn, 41

See Jones v. Kearney, 1 Dr. & War. C. D. 200.

166.
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property,, and any damages or costs' recovered against her

shall be payable out of her separate property (z). For torts

committed by a woman before her marriage, her husband

is now only liable to the extent of the property acquired by

him through his wife (a). But for the wife's torts committed

during coverture, the husband's liability continues to be un-

limited as before the Act. He will be exempt from liability

only in cases where the fraud is directly connected with her

contract and parcel of the same transaction and is also the

means of effecting, in the sense of obtaining, the contract (6).

The principle which vitiates a contract with an incapacitated inequauty of

person has been extended to cases where from the peculiar between

relation which subsists between the parties, or from the Parties to a

influence which the one party has acquired over the other,

the freedom of action which is essential to the validity of all

transactions is overcome, and the equal footing on which

parties to a transaction should stand is destroyed.

If the relation between the parties is one of a fiduciary Principle as to

nature, transactions between them are watched by the Court tetwe^
' with more than ordinary jealousy. The duty of a person

f^^*'^^^^^^'

who fills a fiduciary position being to protect the interests ciary relation

,., niiii- 1 Ml- 11.*° ^^"'^^ other.
which are confided to his care, he may not avail himself

of the influence which his position gives him for the purposes

of his own benefit, and to the prejudice of those interests

which he is bound to protect. It is a rule of equity that

no man can be permitted to take a benefit where he has

a duty to perform which is inconsistent with acceptance of

the benefit (c). Wherever two persons stand in such a relation

that, while it continues, confidence is necessarily reposed by

the one and the influence which naturally grows out of that

confidence is possessed by the other, and this confidence is

abused or the influence is exerted to obtain an advantage at

the expense of the confiding party, the person so availing

himself of his position will not be permitted to retain the

(z) 45 & 46 Vict. c. 75, s. 1. (c) Bobinson v. Pett, 3 P. Wms.
(a) Ibid. as. 14, 15. 249 ; Ex p. Larldng, 4 C. D. 566

;

(6) EarU v. Kingscote, 1900,2 Ch. Bagnal v. Carlton. 6 C. D. 371.

585.
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advantage, although the transaction could not have been

impeached if no such confidential relation had subsisted (d).

The obtaining property or of any benefit through the medium

and unconscientious abuse of influence by a person in whom

trust and confidence are placed is a fraud of the gravest

character (e).

The rule of equity which prohibits a man," who fills a

position of a fiduciary character, from taking a benefit from

the person towards whom he stands in such a relation, stands

upon a motive of general public policy, irrespective of the

particular circumstances of the case. The rule is founded on

considerations as to the difficulty which must, from the con-

dition of the parties, generally exist of obtaining positive

evidence as to the fairness of transactions which are peculiarly

open to fraud and undue influence. The policy of the rule is

to shut the door against temptation (/).

It is an inflexible rule of a Court of equity that a person in a

fiduciary position is not entitled to make a profit : he is not

allowed to put himself in a position where his interest and

duty conflict. It does not appear that this rule is founded

upon principles of morality, but is rather based upon the

consideration that, human nature being what it is, there is a

danger in such circumstances of the person holding a fiduciary

position being swayed by interest rather than by duty and

thus prejudicing those whom he was bound to protect (g).

The rule does not however go the length of avoiding all

transactions between parties standing in a fiduciary relation

and those towards whom they stand in such relation. All that

a Court of equity requires is that the confidence which has

been reposed be not betrayed. A transaction between them

will be supported, if it can be shown to the satisfaction of the

Court that the parties were, notwithstanding the relation,.

( substantially at arms' length and on an equal footing, and

(cJ) Tate V. Williamson, 2 Ch. 61
;

Benson v. Heathorn, 1 Y. & C. C. C.

Bagnaly. Carlton, 6 0. D. 371. 342 ; Aberdeen Sly. Co. v. Blaikie, 1

(«) Moxm V. Payne, 8 Ch. 887J Macq. 461.

(/) Ayliffe v. Murray, 2 Atk. 59

;

(^r) Bray v. Ford,, 1896, A. C. p. 51,

Robinson v. Pett, 3 V. Wms. 251

;

per Lord Herschell.
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that nothing has happened which might not have happened

had no such relation existed. The burthen of proof lies

in all cases upon the party who fills the position of active

confidence to show that the transaction has been fair. If it

can be shown to the satisfaction of the Court that the other

party had competent and independent advice, or that he per-

formed the act or entered into the transaction voluntarily,

deliberately and advisedly, knowing its nature and effect, and

that his consent was not obtained by reason of the power of

influence to which the relation gave rise, the transaction will

be supported Qi). And this onus extends to a volunteer

claiming through the person in a fiduciary position and to

any person taking with notice (i). A man standing in a

fiduciary relation, if dealing with the confiding party, is

bound to communicate all the information he has acquired

respecting the property, the subject of the transaction, which

it was material for him to know in order to enable him to

judge of the value of the property (A;). He must " take upon

himself the whole proof that the thing is righteous" (l). And

the absence of a competent and disinterested legal adviser may
of itself be fatal to the transaction (m).

A solicitor who acts for both parties is not such an inde-

pendent adviser as the law requires for the protection of the

donor. He must be independent of the donee in fact as well

as ia name. A solicitor does not discharge his duty by merely

satisfying himself that the donor understands and wishes to

carry out the particular transaction ; he must also satisfy

himself that the gift is one that it is right and proper in all

the circumstances to make ; and if he is not so satisfied his

duty is not only to advise his client not to complete the

{h) Edwards v. Meyrick, 2 Ha. 60 ;
Qi) Ibid.; Emma Silver Mining Co.

Allfrey v. Allfrey, 1 Mac. & G. 99 ;
v. Grant, 11 0. D. 922.

&mith V. Kay, 7 H. L. C. 750

;

(J) Gibson v. Jeyes, 6 Ves. 266,

Rhodes v. Bate, 1 Ch. 252 ; Tate v. 276.

Williamson, 2 Ch. 55 ; Alleard v. (m) Rhodes v. Bate, 1 Ch. 252

Skinner, 36 C. D. p. 171 ; Tucker v Liles v. Terry, 1895, 2 Q. B. 679

Bennett, 38 C. D. 1, 9, 17. De Witte v. Addison, 80 L. T. 207

(i) Bainbrigge v. Brovme, 18 C. D. Barronv. Willis, 1900, 2Ch. 121 ; but

188. see Hoblyn v. H., 41 C. D. 200.



136 FEAUD By PAETIES

transaction, but also to refuse to act further for him if the

client persists (n).

The principles which govern the case of dealings of persons

standing in a fiduciary relation apply to the case of persons

who clothe themselves with a character which brings them

within the range of the principle (o), or who take instru-

ments, securities, or monies with notice that they have been

obtained by a person filling a position of a fiduciary character

from a person towards whom he stands in such relation (p).

In judging of the validity of transactions between persons

standing in a confidential relation to each other, the material

point to be considered is whether the person conferring a

benefit had competent and independent advice. The age or

capacity of the person conferring the benefit and the nature

of the benefit are of little importance in such cases. They

are important only where no such confidential relation exists (3).

The general principle, however, as to the incapacity of a person

who stands in a fiduciary relation to take a benefit from the

party towards whom he stands in such a relation, admits of

some limitation. A mere trifling gift to a person standing in

a confidential relation, or a mere trifling liability incurred in

favour of such person, cannot stand in the same position as a

gift of a man's whole property, or a liability involving it,

would stand in. In such cases the Court will not interfere to

set them aside upon the mere fact of a confidential relation

and the absence of proof of competent and independent

advice, but will require some proof not merely of influence

derived from the relation, but of mala fides, or of undue or

unfair exercise of the influence (r).

After the termination of the fiduciary relation, it is open to

(m) Powell V. Powell, 1900, 1 Ch. Espey v. Lake, 10 Ha. 260 ; Eerdoe
243. V. Dawson, 34 Beav. 603 ; Rolfe v.

(0) Taie v. Williamson, 2 Ch. 55 ; Gregory, 4 D. J. & S. 576 ; De Witte
Emma Silver Mining Co. v. Grant, v. Addison, 80 L. T. 207.

11 C. D. 922, 17 C. D. 127 ; Morley (q) Rhodes v. BaU, 1 Ch. 252.

V. Loughmn, 1893, 1 Ch. 736

;

(r) Ibid. ; Allcard v. Skinner, 36 C.

Ba/rron v. Willis, 1900, 2 Ch. 121. D. p. 182 ; Barron v. Willis, 1900,

{p) Ardglassev. Pitt, 1 Vem. 238; 2 Ch. p. 132.

Molony v. Kernan, 2 Dr. & War. 31

;
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the parties to deal on the same terms as strangers (s) ; but if

a relation of confidence be once established, either some

positive act or some complete case of abandonment must be

shown in order to determine it. The • mere fact that the

relation is not called into existence is not suf&cient of itself to

determine it {t). If the confidential relation between the

parties has not terminated at the commencement of the

negotiation, the principles which govern the case of dealings

between parties standing in a fiduciary relation continue to

operate (m). Although indeed the confidential employment

may have ceased, the disability will continue so long as the

reasons on which it is founded continue to operate (x). A
man, for instance, who has in the course of a fiduciary

employment acquired some peculiar knowledge as to the

property of his employer cannot, after the cessation of the

relation, use the knowledge so acquired for his own benefit

and to the prejudice of the other (y). But although a person

may have been employed or consulted on one occasion, this

will not of itself constitute a confidential relation in respect of

a subsequent transaction, occurring at a future and somewhat

distant time («).

A common instance of the application of the rule that a man Dealings

who fills a position of a fiduciary character cannot derive a trustee and

benefit from the person towards whom he stands in such ^^**^* S'""

relation, is in the case of actual trustees. It is the duty of a

trustee to use his best exertions for the advantage of the cestui

que trust. He may not place himself in a situation in which

his interests will come into conflict with that which his duty

requires him to do. Any personal benefit which he may gain

by availing himself of his fiduciary character must be acquired

by a dereliction of duty and will enure for the benefit of the

trust estate (a). There is no more sacred rule of equity than

(s) Tate V. Williwmson, 2 Ch. 65 ;
657.

Mitchell V. Homfray, 8 Q. B. D. (y) Ibid. ; Holman v. Loynes, 4 D.

587 ; Allcard v. Skinner, 36 C. D. M. & G. 270.

145. (z) Rhodes v. Bate, 1 Ch. 259 ; cf.

(«) Rhodes v. Bate, 1 Ch. 260. Barron v. Willis, 1900, 1 Ch. 121.

(m) Tate V. Williamson, 2 Ch. 65. (fl) Ex p. Lacey, 6 Ves. 625 ;

(a;) Carter v. Palmer, 8 CI. & Fin. Ex p. James, 8 Ves. 337, 344

;
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that a trustee cannot so execute a trust as to have the least

benefit from it himself (b). It is an inflexible rule that a

trustee will not be allowed to put himself in a position where

his interest and duty conflict (c). No trustee who buys up an

incumbrance on the estate of which he is trustee can ever as

against the trust estate make a profit out of it(d). The

restraint on any personal benefit to the trustee is not confined

to his dealings with the estate, but extends to remuneration

for services and prevents him from receiving anything beyond

the payment of his expenses, unless there be an express

stipulation to the contrary (e). There may be cases in which

the Court will establish an agreement made with a trustee for

a certain allowance beyond the term of his trust, but the

Court will be extremely cautious and wary in doing so (/).

But there is no rule which incapacitates a trustee from

•dealing with the cestui que trust in respect of the trust estate.

A trustee for sale may purchase the trust estate, if the cestui

que trust fully and clearly understands with whom he is

dealing and makes no objection to the transaction, and the

trustee fairly and honestly discloses all that he knows respect-

ing the property and gives a just and fair price, and does not

seek to- secure surreptitiously any advantage for himself (g).

The onus, however, rests upon the trustee, and he is bound to

produce clear affirmative proof that the parties were at arms'

length, that the cestui que trusts had the fullest information

D'Albiac v, D'Albiac, 16 Ves. 123 ; (e) Bobimon \. Pett, 3 P. Wms.
Hamilton v. Wright, 9 CI. & Fin. 249 ; Broughton v. Broughton, 5 D.
Ill ; Broughton v. Broughton, 5 D. M. & G. 160 ; Crosskill v. Bower, 32
M. & Q. 164. A lease obtained by Beav. 86 ; Barrett v. Hartley, 2 Eq.
a trustee or executor in his own 789 ; Re Bignell, 1892, 1 Ch. 59 ;

name, even in the absence of fraud, Re White, 1898, 1 Gh. 297.

and upon the refusal of the lessor to (/) Aylifey. Murray, 2 Atk. 59.

grant a new lease to the cestui que (g) Ayliffev. Murray, 2 Atk. 59 ;

trust, shall be held upon trust for Ex p. Lacey,e Yes. G26; Exp. James,
the person entitled to the old lease. 8 Ves. 348 ; Goles v. Trecothidc, 9
Keech v. Sandford, Sel. Ca. Ch. 61. Ves. 246 ; Ex p. Bennett, 10 Ves.

(6) Forbes V. Ross, 2 Cox, 116. 381 ; Ran6Mll\. Errington, ibid. 422
;

(c) Bray v. Ford, 1896, A. C. p. Morse v. Royal, 12 Ves. 355 ; Dovmes
51, per Lord Herschell. v. Grazebronk, 3 Mer. 208 ; Knight

(d) Ex p. Larking, 4 C. D. 566. v. Marjoriha/nks, 2 Mac. & G. 10.
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upon all material facta, and that having this information they

agreed to and adopted what was done (h). But the transaction

becomes impeachable, if there is any secret or underhand

dealing on the part of the trustee. However fair it may be in

other respects, the transaction cannot be supported if the

cestui que trust does not clearly and distinctly understand that

he is dealing with the trustee. A trustee cannot under any

circumstances be allowed to deal with himself on behalf of the

cestui que trust surreptitiously and without his knowledge and

assent. It is immaterial that he may take no advantage from

the bargain. It may be that the terms on which he attempts

to deal with the trust estate are as good as could have been

obtained from any other quarter. They may even be better,

but so inflexible is the rule, that no inquiry can be made as to

the fairness or unfairness of the transaction. It is enough

that the act has a tendency to interfere with the duty of

protecting the trust estate which' the trustee has taken upon

himself to perform. The policy of the rule is to shut the door

against temptation. It makes no matter whether the trans-

action relates to real estate, or personalty, or mercantile

matters, for the disability arises not from the subject matter,

but from the obligation under which a trustee lies to do his

utmost for the cestui que trust {i). It makes no difference in

the application of the principle that the sale was by public

auction (/c), or that the purchase was made through another

person (l), as for instance through a purchaser on an under-

standing that he should resell to the trustee (m), or that the

(h) Williams v. Scott, 1900, A. C. Blaikie, 1 Maoq. 461 ; Parkinson v.

499. Hambury, 2 D. J, & S. 450.

(i) Fox V. Macreth, 2 Bro. C. C. (h) Exp. James, 8 Ves. 348 ; Exp.

400, 2 Cox, 320, 4 Bro. P. 0. 258

Exp. Lacey, 6 Ves. 627 ; Exp. James,

8 Ves. 348 ; Exp. Bennett, 10 Ves,

394 ; Randall v. Errington, ibid. 423

Att.-Gen. v. Clarendon, 17 Ves. 500

Baker v. GaHer, 1 Y. & C. 250

Lewis V. Hill/man, 3 H. L. C. 607

Bennett, 10 Ves. 393 ; Sa/iiderson v.

Walker, 13 Ves. 602 ; Downes v.

Orazebrook, 3 Mer. 207 ; Grover v.

Hugell, 3 Russ. 428 ; Adams v.

Sworder, 2 D. J. & S. 44.

(I) Sanderson v. Walker, 13 Ves.

602 ; Adams v. Sworder, 2 D. J. &
Knight v. Marjorihanks, 2 Mac. & S. 44 ; Bagnal v. Carlton, 6 C. D.

G. 12 ; Hamilton v. Wright, 9 CI. & 371.

Fin. Ill ; Aberdeen Ely. Co. v. (m) Re Postlethwaite,3T W.n. 200.
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purchase was made from a co-trustee (w), or that the trustee

may have purchased as agent for another person (o).

The application of the principle is limited to dealings with

the trust estate. In all matters unconnected with the subject

of the trust the parties are fully competent with each other

as strangers (,p):

Nor will the principle operate after the relation of trustee

and cestui que trust is clearly dissolved, but a man who has

been a trustee cannot, after the termination of the relation, be

allowed to avail himself for his own benefit, and to the

prejudice of the party for whom he has been trustee, of any

information which he may have acquired during the existence

of the relation (^q). Subject to this limitation a man who has

acted in a fiduciary character may, on divesting or discharging

himself of the trust, purchase the property in respect of which

he has filled a fiduciary position (r). If a man cannot by an

act of his own discharge himself of the trust so as to enable

him to purchase, the Court will, under particular circum-

stances, divest him of the character and enable him to

purchase (s). If the trust property is taken entirely out of a

man's hands, and all his authority over it put an end to by

(n.) Whichcote v. Lawrence, 3 action takes place with the consent

Ves. 740. of the parties beneficially interested.

(o) Ex p. Bennett, 10 Ves. 381, Ex p. James, 8 Ves. 352; Goles v.

400 ; Gregory v. Gregory, Coop. 201
;

Trecothick, 9 Ves. 234, 246 ; Morse

Ex p. Grylls, 2 Dea. & Ch. 290. v. Royal, 12 Ves. 373 ; Dovmes v.

(p) Knight v. Marjaribanks, 2 Mac. Grazebrook, 3 Mer. 208 ; Ghalmer v.

& a. 12, 2 H. & Tw. 308. Bradley, 1 J. & W. 68. In Austin

(q) Exp. Lacey, 6 Ves. 627 ; Goles v. Ghambers, 6 CI. & Fin. 1, where
V. Trecothick, 9 Ves. 246 ; Ex p. it was said that a man might, on
Bennett, 10 Ves. 394; Morse v. shaking off the character of a
Boyal, 12 Ves. 373 ; Ex p. Larking, trustee, purchase the trust estate,

4 C. D. 566 ; Luddy's Trmtee v. the solicitor was not employed in
Peard, 33 C. D. 500. the sale by his client, and was him-

(r) Ex p. James, 8 Ves. 337

;

self a judgment creditor. A trustee

Sanderson v. Walker, 13 Ves. 601

;

cannot be allowed to purchase the
Dovmes v. Grazebrook, 3 Mer. 200. trust estate by his retirement from
The expression "shaking off" the the trust with that object in view,
character of trustee, or " dissolving Spring v. Pride, 4 D. J. & S. 395.

the relation" of trustee, used in (s) Campbell v. Wallcer, 5 Ves.,

some of the cases, does not seem to 681. StaExp. Bage, 4 Madd. 460
;

amount to more than that the trans- Ex p. Morland, Mont. & M. 76.
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the interposition and act of law, as in the case of a sale by

execution, there is no reason why he should not be able to

purchase. The principle upon which a trustee is debarred

from purchasing does not apply to such a case (t). The

assignee of an insolvent debtor, for instance, may purchase

the debtor's estate when sold by the sheriff (m). But on a sale

by the Court, the Court will not as a rule give the trustee

leave to bid, for that is a question for the cestuis que trust to

decide for themselves (x). But where leave was given to the

solicitor of an executor to bid at the sale, it was held that the

effect of the leave was to put an end to the fiduciary relation

and to place him in the position of a mere stranger (y)

.

The principle which affects dealings between trustee and Directors of

cestui que trust is not confined to the case of trustees properly

so called, but extends to other persons invested with a like

fiduciary character, such as the directors or promoters of a

company (2).

The director of a company is in a fiduciary position towards

the company of which he is a director. There is, however,

an essential difference between a director and a trustee. A
trustee is the owner of the property and deals with it as

principal, subject only to an equitable obligation to account to

his cestui que trust. The office of a director is that of a paid

servant of the company. He never enters into a contract for

himself, but only for his principal, that is, the company. He

cannot sue on such contracts, nor be sued on them, unless

he exceeds his authority. That is the broad distinction

between trustees and directors (a). A director, however, as

we have said, stands in a fiduciary position, and is bound to

use his best endeavours for the advantage of the company.

He may not place himself in a position in which his interests
,

(t) See Austin v. Ohcmibers, 6 CI 11 App. Ca. 232.

& Fin. 1 ; Beaden v. King, 9 Ha. (z) Benson v. Heathorn, 1 Y. & C.

499_ C. 0. 326 ; Great Luxemburg Bhj

(u) See Ex p. Morland, Mont. & Co. v. Magnay, 25 Beav. 586 ; Aber-

M. 76. d^^'"' ^^y- Co. V. Blaikie, 1 Macq. 461.

{x) Tennant v. Trenchard, 4 Ch. (a) Smith v. Anderson, 15 0. D.

545. 247, 275.

(y) Boswell v. Coaks, 23 C. D. 302,
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will come into conflict with that which his duty requires him

to do. Any personal benefit which he may gain by availing

himself of his fiduciary character must be acquired by a

dereliction of duty, and will enure for the benefit of the

company (&). If he makes any profit on account of transac-

tions of business when he is acting for the company, he must

account for it to the company (c). So also, if acting for

himself, he proposes to the company a contract from the

execution of which he will derive a profit, that profit belongs

to the company {d). It makes no difference that the profit is

one which the company itself could not have obtained. The

question is not whether the company could have acquired it,

but whether the director acquired it while acting for the

company (e). So a company is entitled to money received

by a director from a promoter under an agreement to

•indemnify him against any loss on his qualification shares (/).

And if each of several directors has received something with

the knowledge and approval of the others, they are all jointly

and severally liable for the whole {g).

Where the articles of a joint-stock association declared that

if a director had any interest in a contract proposed for

acceptance by the association, he should declare his interest,

it was held that he must declare the nature of his interest,

and that the words were not satisfied by a mere declaration

that he had an interest in the matter Qi). Directors, who are

also vendors to the company, do not discharge their duty of

disclosing what profits they have made by inserting words in

a prospectus which, read with caution, might give a clue to

their meaning. The disclosure must be explicit. Nor can

they escape liability by a clause in the articles that they will

not be accountable for any profit made (i).

(6) Ea]fs Cast, 10 Ch. 600 ; Ex p. (/) Archer's Case, 1892, 1 Ch. 322.

Lwrking, 4 Ch. D. 568. (g) Carriage Co-op. Ass., 27 C. D.
(c) Imperial Mercantile Credit Ass. 322.

V. Coleman, L. B. 6 H. L. 189; (h) Imperial Mercantile Credit Ass.

Weston's Case, 10 Ch. D. 579. v. Coleman, supra; and see Costa Rica
(d) Imperial Mercantile Credit Ass. Ely. v. Forwood, 1901, 1 Ch. 746.

V. Coleman, L. R. 6 H. L. 189. {i) Gluckstein v. Barnes, 1900,
(e) BostonCo.Y.Amell,39C.D.339. A. C. 240.
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A director cannot retain a consideration received by him
from the promoters as an inducement to become a director.

If the consideration has been a gift of fully paid-up shares,

he may be compelled to restore the shares, or to account to

the company for the highest value to be attributed to them

since they have been in his possession (k), but he ought not to

be charged with more than the real value (l).

Nor can a director, after a company has ended in disaster,

turn his ofi&ce into profit at the expense of those whose

interests he was bound to protect. Where, accordingly, after

a company has gone into liquidation a director purchased

debentures of the company at a discount, he was not allowed

to prove for more against the company than he had actually

paid (m).

If, moreover, directors of a company having to exercise a

fiduciary power choose to place themselves in such a position

that their interests pull one way while their duty is plainly to

do something quite different, and for that reason they abstain

from exercising that power, they will be held to all the same

consequences as though that power had been exercised (n).

There is no difference in principle between a profit made by

a director after he has become a director and profit through a

bargain made by him at the time when he becomes a director,

with a person who is proposing to enter into a contract with

the company of which he is a director (o).

The fact that a contract for purchase cannot be rescinded

does not preclude the company from obtaining from the

vendor, if he is a director, a secret profit made by him at its

expense (p).

The case of a promoter seems an exceptionally strong case Promoters of

of fiduciary relationship, inasmuch as the trustee or agent, so

far from his being selected by his cestui que trust or principal,

companies.

{k) Oarling's Case, 1 0. D. 115; 305.

M'Kay's Case, 2 C. D. 1 ; Pearson's (m) Ex p. La/rkmg, 4 C. D. 566.

Case, 5 C. D. 336 ; Nant-y-glo, dc, {n) Gilbert's Case, 5 Ch. 565 ;

Ironworks Co. v. Grave, 12 C. D. Englefieli Colliery Co., 5 0. D. 70.

738. See Mitcalfe's Case, 13 C. D. (o) Hay's Case, 10 Ch. 600.

169. (p) Ghickstein v. Barnes, 1900,

(l) ShoAU V. Holland, 1900, 2 Ch. A. C. 240.
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here actually creates the principal in whose affairs he acts (g).

Promoters have "almost an unlimited power to make the

corporation subject to such regulations as they please^ and

for such purposes as they please, and to create it with a

managing body whom they select, having powers such as they

choose to give to their managers, so that the promoters can

create such a corporation that the corporation, as soon as it

comes into being, may be bound by anything, not in itself

illegal, which the promoters have chosen" (r). The word

promoter, however, has no very definite meaning (s), and it is

often very difficult to determine the date at which a person

becomes a . promoter. Intention to promote is not enough,

you must show promotion in fact (<)• And unless a promoter

is in a fiduciary position towards the company, not only at

the time of the sale but also at the time of his original

acquisition of the property, he cannot, in the absence of

fraud, be compelled to hand over secret profits (m). The mere

suppression of the amount of profit made by him on the sale

does not by itself amount to fraud (a;).

It is incumbent on promoters to take care that, in forming

the company, they provide it with a board of directors who
shall both be aware that the property which they are asked

to buy is the property of the promoters, and who shall be
competent and impartial judges as to whether the purchase

ought or ought not to be made. There is no rule that the

owner of property may not promote and form a company and
then sell his property to it ; but, if he does so, he is bound to

take care that he sells it to the company through the medium
of a board of directors, who can and do exercise an inde-

pendent and intelligent judgment on the transaction, and

(3) Buckley, p. 623. But see 836.

Pollock, Contracts, p. 583,11., where (<) 35 C. D. pp. 410, 411; 33
it is pertinently asked whether any C. D. 85 ; LadyForrett Gold Mine,
case has gone the length of casting 1901, 1 Ch. 582.

on a promoter the hurden of proving {u) Ladywell Co. v. Brookes, 35
that the contract was fair. C. D. 406 ; Lady Forrest Gold Mine,

(r) Erlanger v. New Sombrero Co., 1901, 1 Ch . 582 ; and see post, 346.

3 App. Ca. p. 1268. (x) Lady Forrest Gold Mine, 1901,
(s) Per Lindley, L. J., 27 W. R. 1 Ch. 582.
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who are not left under the belief that the property belongs

not to the promoters but to some other person (y).

There is, however, no duty imposed on promoters of a

company to provide it with an independent board of directors,

if the real truth is disclosed to those who are induced by the

promoters to join the company ; and where the promoters

are vendors to the company the contract for sale cannot be

set aside under such circumstances merely because the board

of directors were not independent {z).

Nor is it fraudulent for a trader to sell his business to a

limited company consisting only of himself and six members

of his own family, the business being then solvent, and all the

terms of sale being known to and approved by the share-

holders ; and neither the company nor liquidator is in such

a case entitled to rescission of the contract of purchase (a)

.

A person not a director may be a promoter of a company

which is already incorporated, the capital of which, however,

has not been taken up, and which is not yet in a position to

perform the obligations imposed on it by its creators (6).

The 38th section of the Companies Act, 1867, does contain

the word " promoters," but it imposes no fresh duty on them

with regard to the company. It imposes a fresh duty towards,

and gives new cause of action to, persons who take shares in

the company as individuals ; it does not affect the obligation

of the promoters towards the corporation. The extent of the

fiduciary relation which the promoters bear to the company is

a very important consideration in construing the section (c).

If the promoters of a company are the owners of the

property which they are selling to the company, they are

bound, like other persons in a fiduciary position, to state in

their prospectus that they are the owners, and to make a full

and fair disclosure of their interest and position -with respect

{y) Erlangerv. New Sombrero Co., 1 Q. B. 612.

3 App. Ca. p. 1236. (6) Emma Silver Mining Go. v.

(z) Lagunas Nitrate Co. v. Lagunas Lewis, i C. P. T). 407.

Syndicate, 1899, 2 Ch. 392. (c) Erlanger v. New Sombrero Co.,

(a) Salomon v. Salomon & Co., 3 App. Ca. 1269, per Lord Black-

1897, A. C. 22 ; cf. Be Hirth, 1899, burn ; and see ante, p. 80.

K.F. 10
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to that property. It is not necessary in all cases that the

price given by them for the property should be stated ; but it

is not fair in them to omit to state that they have just pur-

chased the property at a very much smaller amount than

they propose to sell it for to the company which they are

promoting or causing to come into existence (d).

Full disclosure of all material facts by promoters who sell

property to and become directors of the company is necessary,

and if there has been concealment, honesty of purpose on their

part with an intention to act for the benefit of the company

will not avail them as a defence to an action for rescission.

The mere fact of the disclosure of the fiduciary relation and

of the double character in which they have acted will not

discharge them from the obligation of making a complete and

candid disclosure («). Further, the disclosure must be explicit

;

it is not enough to insert in the prospectus words which read

with caution and sifted to the bottom might have given to the

reader a clue to their meaning (/). Nor can they escape

liability by a clause in the articles that they will not be

accountable to the company for any profit (g).

The concealment of an agreement whereby a benefit is

secured to the promoter of a company out of the purchase-

money is a fraudulent concealment. The promoter will not

be allowed to keep the money. It amounts to an agreement

by a vendor with an agent of an intended principal to give

lim a bribe to betray the interests of the principal (h).

Though some time may have elapsed between the agreement

and the formation of the company, the rule applies if the

parties are still carrying out the scheme into which they have
€ntered (i).

There is no difference in principle between money taken
from the funds of a company by a secret bargain between

(rf) New Sombrero Co. v. Erlwnger, (/) Gluckstein v. Barnes, 1900,
•5 C. D. 73 ; Erlanger v. New A. C. 240.

Sombrero Co., 3 App. Ca. 1269

;

(g) Ibid.

Bagncd v. Carlton, 6 C. D. 371. {h) Re Hereford JVaggon Go., 2
(e) Lagunas Nitrate Co. v. C. D. 621.

Lagunas Syndicate, 1899, 2 Ch. 392, (i) Ibid,

jper Kigby, L. J.
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the vendor and the promoters, and money so taken by

secret bargain between the vendor, the promoters, and the

contractors (k).

The principle which affects dealings between trustee and other fidu-

cestui que trust extends also to other persons invested with a tions.

like fiduciary character : such as executors and administra-

tors (l) ; assignees of a bankrupt (m) ; committees of inspection

in bankruptcy (n) ; commissioners of bankrupts and other

judicial officers (o) ; committees of lunatics (p) ;
governors of

charities (q) ; receivers (r) ; arbitrators (s) ; auditors (t) ; to a

member of a corporation taking a lease of the corporate

property (u), and many other cases (x). The disability

extends in general to all persons who being employed or

concerned in the affairs of another acquire a knowledge of his •

property (y). Partners in business of an assignee in bank-

ruptcy are equally disqualified from purchasing with the

assignee himself (z).

The principle does not, however, apply to the case of a

mortgagee dealing with the mortgagor (a), nor to the case of a

puisne mortgagee buying the mortgaged property from a prior

mortgagee under the exercise of his power of sale (b) ; nor to

(k) Twycross v. Grant, 2 C. P. D.

535, per Cockbum, C. J.

{I) Pickering v. Pickering, 2 Beav.

31 ; Wedderhum v. Wedderburn, 4

M. & C. 41 ; Allfrey v. Allfrey, 1

Mao. & G. 87 ; Prideaux v. Lons-

dale, 1 D. J. & S. 433 ; De Cordova

V. De Cordova, 4 App. Ca. 702.

(m) Ex p. Bennett, 10 Ves. 381 ;

Exp. Forder, 1881, W. N. 117 ; Exp.

Wainwright, 19 C. D. 140.

(n) Be Gallard, 1897, 2 Q. B. 8.

(o) Exp. James, 8 Yes. 338 ; Exp.

Bennett, 10 Ves. 381.

(p) Wright v. Pro^id, 13 Ves.

136.

(g) Att.-Cfen. v. Clarendon, 17 Ves.

500.

(r) Alven v. Bond, 1 Fl. & Kel.

196 ; Seagram v. Tuck, 18 C. D. 296.

(«) Blennerhassett v. Day, 2 Ba.

& Be. 116.

(t) Leeds Estate Co. v. Shepherd,

36 C. D. 787.

(u) Att.-Gen. v. Corporation of

Cashel, 3 Dr. & War. 294.

{x) See Ex p. Morgan, 12 Ves. 6

Grover v. Hugell, 3 Buss. 428

Greenlaw v. King, 3 Beav. 49

Beaden v. King, 9 Ha. 499 ; Denton

V. Donner, 23 B,eav. 285.

{y) Sug. V. & P. 587, 14th ed.,

supra, p. 137.

(z) Exp. Moore, 51 L. J. Ch. 72.

(a) Knight v. Marjoribanks, 2 Mac.

& G. 10, 2 H. &Tw. 308 ; Melbourne

Banking Go. v. Brougham,, 7 App.

Ca. 307 ; but oomp. • Mctrtinson v.

Clowes, 21 C. D. 860, infra.

(b) Shaw V. Bunny, 2 D. J. & S.

468 ; Kirhwood v. Thompson, ibid.

613.

10—2



148 FEAUD BY PARTIES

the case of a tenant for life purchasing from trustees for sale

under a power to be exercised with his consent (c) ; nor to the

case of a tenant for life or mortgagor with power to sell or

lease selling or leasing to a trustee for himself (d) ; nor does it,

operate to preclude a tenant for life from effecting a sale which

will be advantageous to his own interest, if his conduct has

been without blame and blemish (e) ; nor does the principle

apply to the case of merely nominal trustees, such as trustees

who have disclaimed (/). Nor when property is sold in a

foreclosure suit is the solicitor to some creditors of the mort-

gagee, one of whom has obtained a decree for the administra-

tion of the mortgagee's estate, precluded from purchasing,

though his name appeared on the particulars of sale as

one of several solicitors from whom particulars of sale could

be obtained {g).

But a mortgagee exercising his power of sale cannot purchase

on his own account, nor can the solicitor of the mortgagee

acting for him in the matter of the sale purchase on his own
account. In a case where property was sold under their

power of sale by mortgagees of a building society, it was held

that the secretary of the society could not bid at the auction,

though he stated he was buying on his own account {h).

If the tenant of charity lands happens to be a trustee, that

is a circumstance to excite suspicion, if the land be of an

inadequate value. At the same time it must be remembered

that the case of a charity estate is one in which of all others

the security of the rent is the first object to be regarded. la

such cases, therefore, the inadequacy of the rent reserved is less

a badge of fraud than it would be in almost any other case (i).

(c) Dicconson v. Talbot, 6 Ch. 37. {d) Bevan v. Habgood, 1 J. & H.
The Settled Land Act, 1890, s. 12, 222.

makes provision for purchase by the (e) Hiekley v. Sickley, 2 C. D.
tenant for life. A purchase by 190.

tenant for life in the name of a (/) Stauy v. Elph, 1 M. & K.
third person would be no better 195 ; Glark v. C, 9 App. Ca. 733.

than if it were made in his own (g) Guest v. Smythe, 5 Ch. 551.

name, indeed it would be rather (h) Martinson v. Clowes, 21 C. D.
indicative of fraud. M'Pherso7i v. 860 ; and see Frees v. Coke, 6 Ch. 645.

Watt, 3 App. Ca. 254, 263. (i) Ex p. Skinner, 2 Mer. 457.
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Considerations of a similar character apply to the case of Dealings

transactions between persons standing to each other in the solicitor and

relation of solicitor and client. It is the duty of a solicitor to
^l'^"^*-

protect the interests of his client. The client is entitled to

the full benefit of the best exertions of tlie solicitor. A solicitor

may not bring his own personal interest in any way into

conflict with that which his duty requires him to do {k), or

make a gain for himself in any manner whatever at the

expense of his client in respect of the subject of any transac-

tions connected with or arising out of the relation of solicitor

and client, beyond the amount of just and fair professional

remuneration to which he is entitled (l). He must account

therefore for any secret profit or commission so made (??i). A
solicitor may not even enter into an agreement, as regards

contentious business, upon the terms of getting a greater

benefit than he would obtain by the costs which he is entitled

to charge according to law (n). If, indeed, a solicitor be a

trustee, he is not entitled to charge for professional services

in respect of the trust estate (o).

A solicitor is not under any incapacity to purchase from or

sell to a client. A solicitor may deal with a client or purchase

a client's property even during the continuance of the relation,

but the burthen of proof lies on him to show that the transac-

tion has been perfectly fair (p). A prudent man would not

deal with his client without the intervention of another

solicitor, though there is no rule that a solicitor may not take

such a course (</) ; but such employment goes for nothing

unless it be shown that the new solicitor had sufficient

information and took sufficient steps to make his intervention

of value (r). He must, however, be prepared to show that he

(k) Lawless v. Mansfield, 1 Dr. & (o) Cordery, 207.

War. 557, 631 ; Barron v. Willis, (p) Supra, p. 134.

1900, 2 Cli. 121. (q) Cutis V. Salmon, 21 L. J. Ch.

Q) Proctor V. Robinson, 35 Beav. 750, per Lord St. Leonards ; Jones

335 ; Tyrrell r. Bank of London, 10 v. Price, 20 L. T. 49. See Luddy's

H. L. C. 26, 44. Trustee v. Peard, 33 C. U. 500.

(m) Copp V. Lynch, 72 L. T. 137. (r) Slator v. Nolan, Ir. Rep. 11

(n) Pince v. Beattie, 32 L. J. Ch. Eq. 367, 407 ; Luddy's Trustee v.

734 ; Cordery, 273. Peard, 33 C. D. 500.
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gave his client the same protection as he would have given

him if dealing with a stranger, and must satisfy the Court

that he has taken no advantage of his professional position,

but has duly and honestly advised his client as an independent

and disinterested adviser would have done, and has brought

to his knowledge everything which he himself knew necessary

to enable him to form a judgment in the matter, and he must

in particular be able to show that a just and fair price has

been given («). He should, indeed, be prepared to show how

the contract was entered into, who made the first offer, and

what were the circumstances attending the transaction {t).

The possibility of a speculative or contingent advantage does

not fall within those communications which a solicitor is

bound to disclose to his client, if the transaction has been

in other respects fair, and the point was as much open to the

observation of the one party as the other (u). If a solicitor

be emploj'ed as an agent for sale or purchase, he may not

purchase from or sell to himself surreptitiously without the

knowledge or consent of his client (x). Though the transac-

tion is one which might have been supported had the client

known that the solicitor was the purchaser, it cannot be

supported if that fact has not been disclosed («/). A solicitor

may sell for one client and buy for another client, though the

transaction requires the greatest openness of dealing (z).

A solicitor or his partner having under a judgment the

conduct of a sale, cannot buy without leave of the Court ; and

(s) Gibson v. Jeyes, 6 Ves. 266, («) Edwards v. Meyrick, 2 Ha. 60.

277 ; Vppington v. Bullen, 2 Dr. & See Tonkin v. Hughes, 79 L. T. 47,

War. 18S ; Savery v. King, 5 H. L. C. 1 T. L. R. 469 ; Cooks v. Boswell,

627, 655 ; Gresley v. Moiisley, 4 D. & infra.

J. 78, 3 D. F. & J. 433 ; Pisani v. {x) Bloy^s Trust, 1 Mac. & G.

Att.-Qen., L. R. 5 P. C. 516, 536
;

488 ; Lewis v. Hillman, 3 H. L. C.

McPherson v. Watt, 3 App. Ca. 254, 607 ; Tyrrell v. Bank of London, 10

272 ; Widgery v. Tepper, 5 C. D. H. L. C. 26, 44 ; Adams v. Sworder,

516 ; 7 C. D. 423. 2 D. J. & S. 44.

(|.) Jones V. Price, 20 L. T. 49. {y) McPherson v. Watt, 3 App.

See Rhodes v. Bate, 1 Ch. 252 ; see Ca. 256.

also Moore v. Prance, 9 Ha. 299, (») Hesse v. Briant, 6 D. M. & G.

whereadeedwas set aside, though the 623; and see Farrar v. Farrars,

solicitor derived no benefit from it. Lim., 40 C. D. 395.
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as a rule leave will not be given against the wish of the parties

interested (a)

.

Where the solicitor obtains leave to bid he is at arms' length

with the vendors and is not bound to disclose facts within his

knowledge affecting value, but if he professes to give infor-

mation on any particular subject, with a view to guide the

Court and obtain its approval, he must give all the material

information in his possession on that particular subject (?>).

The rule that a solicitor who deals with a client is bound to

prove the fairness of the transaction applies with peculiar

force where the client is placed at a disadvantage from his

being indebted to the solicitor, and gives him a security for

the debt (c) . If, however, the Court is satisfied that the

transaction has been on the whole fair and reasonable, and

that no undue advantage has been taken, it will be supported,

although there may have been some irregularities attending

it (d) . A solicitor who advances money to or has dealings

with a client must be able to prove the advance of the money

by some other evidence than the instrument creating the

security (e), or the receipt clause (/) ; but a purchaser without

notice from the solicitor could rely on the receipt clause (g).

A security given by a client to his solicitor for past or future

costs or for monies due will be supported if bond fide (h).

In dealing with a case where a solicitor has purchased fropa

a client, the circumstances of his employment may be con-

sidered and the amount of influence estimated. In a case

accordingly where no high degree of confidence existed, and

not much influence had been acquired, the Court, being

satisfied that the conduct of the solicitor had been bond fide,

(a) Cordery, 191. War. 557, 605.

(b) Coaks V. Boswell, 11 App. C'a. (/) Jones v. Thomas, 3 Y. & C.

232, 240, 244. 498, 522.

(c) Eyre v. Hughes, 2 C. D. 148 ; ({() Conv. Act, 1881, s. 55 ; Lloyd's

Watson V. Rodwell, 11 C. D. 150; Bank v. Biillock, 1896, 2 Ch. 192,

Gockburn v. Edwards, 18 C. D. 449. 197.

(d) Jones v. Roberts, 9 Beav. 419 ; {h) Cheslyn v. Dalhy, 2 Y. & C.

Blagrme v. Routh, 8 D. M. & G. 170 ; Edwards v. Meyrich, 2 Ha. 60 ;

621. Sol. Eem. Act, 1881, Ord. VII.

(e) Lawless v. Mansfield, 1 Dr. &
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and that the bargain was a fair one, the transaction was

upheld (i).

The statement of an untrue consideration in a deed of

purchase of sale between solicitor and client is fatal to the

deed. The Court will never support a deed where a solicitor

is purchaser and the consideration is untruly stated (k).

The rule which throws upon a solicitor dealing with his

client the burthen of proving the fairness of the transaction is

not confined to cases where the solicitor is actually employed

at the time, but may extend to cases where a solicitor has in

the course of his employment on a previous occasion acquired

or had the means of acquiring any peculiar knowledge as to

the property (I). The solicitor of a bankrupt who has acquired

information in that character before the bankruptcy, cannot

afterwards buy from the trustee without full disclosure, even

though the trustee is independently advised (m). As a general

rule, however, it no longer applies after there has been an

entire cessation of the relation (n) . The continuance, however,

will be presumed in the absence of some positive act or

complete case of abandonment (o). Nor will it apply with the

same force where the relation though not terminated has been

loosened and the influence consequent on the relation which

formerly existed between the parties is not subsisting in its

full and perfect force (p).

The rule which throws upon a solicitor dealing with his

client the burthen of proving the fairness of the transaction

applies to the case of voluntary agreements, and not to a case

where the solicitor is in the hostile attitude of an urgent

and pressing creditor [q). Nor does the rule apply, where the

(i) Pisani , v. Att.-Gen. of Gib- [n) Gibson v. Jeyes, 6 Ves. 277
;

raltar, L. R. 5 P. C. 536. Wood v. Dowries, 18 Ves. 120 ; Mon-
(k) Uppington v. Bullen, 2 Dr. & tesquieu v. Sandys, ibid. 313 ; Cane v.

War. 184. See Holman v. Loynes, Allen, 2 Dow, 289.

4 D. M. & G. 270. (o) Rhodes v. Bate, 1 Ch. 252, 260.

(I) Holman v. Loynes, 4 D. M. & (p) Moss v. Bainbrigge, 6 D. M. &
G. 270, 281 ; approved in 3 App. Ca. G. 292.

271. See Garter v. Palmer, 8 CI. & (g) Johnson v. Fesemeyer, 3 D. &
Fin. 657, 707. J. 13 ; Pearson v. Benson, 28 Beav.

(m) Luddy's Trustee v. Peard, 33 599.

C. D. 500.
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transaction is totally disconnected with the relation and con-

cerns objects and things not embraced in or affected by or

dependent upon that relation (r). The fact that the purchaser

may be a solicitor, and that the vendor had no legal adviser,

there having been no previous relation of solicitor and client

between them, does not bring the case within the ordinary rule

of the Court in such cases (s).

The rule with regard to gifts by a client to his solicitor is

much stricter than the rule with regard to other dealings

between them. Gifts from a client to a solicitor during the

existence of the relation seem to be absolutely invalid upon

grounds of public policj\ To render such a gift valid there

must be a severance of the confidential relation. Nor indeed

can a gift by a client to a solicitor after the cessation of the

relation be supported unless the influence arising from the

relation may be rationally supposed to have ceased also [t)

.

There is no difference in principle between a gift to a man's

wife and a gift immediately to himself, if the gift to the wife

be effected by undue means on the part of the husband (u)

;

and this is so even where the wife was also the client's

niece (x) . The rule also extends to any other member of the

solicitor's family (y).

The rule in respect to benefits conferred by will is different.

A solicitor may take a benefit under the will of a client,

although he may himself have prepared it, if no undue

influence was exerted by him over the testator (z), and the

will was not executed under any mistake or misapprehension

caused by himself (a). But a solicitor cannot be allowed

to take any benefit from his own professional ignorance.

A solicitor is bound to have full professional knowledge and to

(r) Montesquieu v. Sandys, 18 Ves. 4 Giff. 221 ; Morgan v. Minett, 6

313 ; Edwards v. Meyrick, 2 Ha. 60, C. D. 638.

()8 ; but see 3 App. Ca. p. 2V1. (u) Goddardv. Carlisle, 9 Pri. 169.

(«) Edwards v. Williams, 32 L. J. (x) Liles v. Terry, 1895, 2 Q. B.

Ch. 763. 679.

(t) Wright v. Proud, 13 Ves. 137, {y) Barron v. Willis, 1900, 2 Ch.

per Lord Eldon ; Tomson v. Judge, 121.

3 Drew. 306 ; Hohnan v. Loynes, 4 (») Waller v. Smith, 29 Beav.

1). M. & G. 270, 283 ; Re Holmes's 394.

Estate, 3 Gitf. 337 ; O'Brien v. Lewis, (a) Belts v. Doughty, 5 P. D. 26.
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give the information to his ch"ent. If a solicitor is employed

to prepare a deed ot to make a will, the law imputes to him a

knowledge of all the legal consequences to result therefrom,

and requires that he should distinctly and clearly point out to

his client all those consequences from which a benefit may
arise to himself from the instrument so prepared. If he fail

to do so, he cannot as against his client, or any one claiming

under him, derive any benefit under the instrument (b).

Accounts between solicitor and client will be opened if

sufficient cause is . shown in the shape of undue influence,

though no error be proved (c) ; but in the absence of unfairness

or undue influence (which will not be presumed from the

mere relationship), specific items of mistake must be alleged

and proved (d). In case of undue influence, as the account

ought never to have been settled at all, it will be reopened

generally (e) ; but mere error, as distinguished from excessive

charges, is not a ground for reopening, nor is the omission to

inform the client that he has a right to tax the bill (/)

.

The principles which apply in the case of dealings between

solicitor and client are also applicable to the case of a counsel

employed by a man as his confidential adviser (g) ; to the case

of a man who has constituted himself the legal adviser of

another (h), or has offered him legal advice in the matter (i)

;

and to the case of the clerk of a solicitor who has acquired the

confidence of a client of his master (k).

Dealings Considerations of a like nature apply to the case of persons

efp^^and""""
standing in the relation of principal and agent. A person who

agent. is an agent for another undertakes a duty in which there is a

(6) Segrave v. Kirwan, Beat. 157
; (g) Garter v. Palmer, 8 CI. & Fin.

Greenfield v. Bates, 5 Ir. Ch. 219

;

657, 707 ; Bruun v. Kennedy, 33
Boyes v. Carritt, 26 C. D. 531. Beav. 1S3, 4 D. J. & S. 217 ; Corley

(c) Watson v. Eodwell, 11 C. D. v. Stafford, 1 D. & J. 238.

150. (7t) Tate v. Williamson, 1 Eq. 528,
(d) Hiles V. Moore, 17 L. J. Ch. 2 Ch. 65.

3^5- {i) Davis v. Abraham, 5 W. R.
(e) Coleman v. Mellersh, 2 Mac. & 465 ; Barron v. Willis, 1900, 2 Ch.

G. 309 ; Ward v. Sharp, 50 L. T. 121.

557.
(1{) Hobday v. Peters, 28 Beav.

(/) Re Webb, LambeH v. Still, 349 ; Nesbitt v. Berridge, 32 Beav.
1894, 1 Ch. 73. 284.
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confidence reposed and which he is bound to execute to the

utmost advantage of the person who employs him. The

principal is entitled to the full benefit of the best exertions of

the agent. An agent cannot be allowed to place himself in a

position which under ordinary circumstances might tempt him
not to do that which is the best for his principal, or in which

his interest and his duty will be in conflict. No agent in the

course and execution of his agency can, without the knowledge

and consent of his principal, be allowed to make any profit or

advantage out of the matter of his agency and the business in

which he is employed beyond the proper remuneration to which

he is entitled for his services as agent (Z).

There is no difference in principle between a profit made by

an agent after he has become an agent and profit through a

bargain made by him at the time when he becomes an agent

with a person who is proposing to enter into a contract with

his principal (m). An agent cannot bargain for any benefit

derived from the subject on which he is employed without

disclosing the fact to his principal. Commission received by

an agent without the knowledge of his principal is looked

on as a bribe. It is a profit which the principal has a right

to extract from the agent whenever it comes to his know-

ledge (m). The rule is the same whether the remuneration

received by the agent formed part of the original bargain, or

was a present for services rendered (o)

.

There is no rule to prevent an agent from dealing with his

principal in respect of the matter in which he is employed

as agent. But an agent who seeks to uphold a transaction

between himself and his principal must be able to show to

the satisfaction of the Court that he gave his principal the

same advice in the matter as an independent and disinterested

adviser would have done, and that he made a full disclosure

of all he knew respecting the property, and that the principal

knew with whom he was dealing and made no objection to

(I) Tyrrell v. Bank of London, 10 (m) Hay's Gase, 10 Cli. ^00.

H. L. C. 26, 39 ; Parker v. M'Kenna, (n) Grantv. Gold Exploration, &c.,

10 Ch. 118 ; Morrison v. Thompson, 1900, 1 Q. B. 233.

L. R. 9 Q. B. 480, 485. (o) M'Kay's Case, 2 C. D. 1.
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the transaction, and finally that the consideration was just

and fair (p). However fair the transaction may be in other

respects, any underhand dealing on the part of the agent will

render it impeachable at the election of the principal. It is

immaterial that the agent may have taken no advantage by

the bargain. It is sufficient that he has not acted with that

good faith which the Court requires, and has placed himself

in a situation which might, tempt an agent to allow his own

interest to come into conflict with that which his duty requires

him to do (q).

An agent who is employed to sell cannot become the pur-

chaser surreptitiously and without the knowledge or assent

of his employer (?•) ; nor can an agent who is employed to

purchase, purchase secretly from himself or from his own

trustee (s), or for his own benefit (t). The rule applies whether

the agent employed to purchase was actually in the position

of a vendor, or intended to place himself in that position (u).

An agent for sale, if he intends to purchase himself, or to

take an interest in the purchase, is bound to tell his principal

what share in the purchase he intends to take. He is bound to

disclose to his principal the exact nature of his interest. It is

not enough for him to say that he has an interest, or to make

statements such as would put the purchaser on inquiry (x). So

also an agent who is employed to settle a debt or to make

an arrangement cannot purchase up the debt or any charge

upon the property which is the subject of the arrangement

(p) OhaHer v. Trevelycm, 11 CI. & 10 Ch. 118 ; McPherson v. Watt, 3

Pin. 714, 732 ; Lewis v. Hillman, 3 App. Ca. 256.

H. L. C. 607 ; Rliodes v. Bate, 1 Ch. (s) GilkU v. Peppercorne, 3 Beav.

252. 78 ; Barker v Harrison, 2 Coll. 546
;

(g) Gillett v. Peppercorne, 3 Beav. Bentley v. Graven, 18 Beav. 75

;

78; Oharter v. Trevelyan, 11 CI. & Tyrrell v. Bank of London, 10

Fin. 714 ; Tyrrell y. Bank of London H. L. C. 26; Kimber v. Barber, 8

10 H. L. C. 26 ; Parker v. M'Kenna, Ch. 57.

10 Ch. 118 ; De Bussche v. Alt, 8 (t) Lees v. Nuttall, 2 M. & K. 819
;

C. D. 316; BiH v. BuH, 22 C. D. Taylor v. Salmon,' i M. & C. 134;
604. cf. James v. Smith, 1891, 1 Ch. 384.

(r) Charter v. Trevelyan, 11 CI. & (m) Beck v. Kantornwicz, 3 K. & J.

Fin. 714 ; Lends v. Hillman, 3 242.

H. L. C. 607 ; Parker v. M'Kenna, (x) Dunne v. English, 18 Eq. 624.
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for his own benefit (?/). So also an agent employed to effect

an insurance is bound, in the absence of an agreement to the

contrary, to account to his principal for any discount which

may be allowed by the insurance office on the premiums

paid (z). The disability extends to the case of a sub-agent or

substitute employed by the agent (a).

The rule applies with peculiar stringency to the directors

of companies who are agents for the sales and purchases

made by the company (6).

The rule that an agent dealing with his principal must

-impart knowledge acquired in his office does not apply where

the r^ation has ceased and there is another agent with equal

means of knowledge to guard the interest of the principal in

the transaction (c). After the relation of principal and agent

has wholly ceased, or the agent has divested himself of that

character, the parties are restored to their competency to deal

with each other (d). But an agent who has in the course of

his employment acquired some peculiar knowledge as to the

property cannot after the cessation of the relation use the

knowledge so acquired for his own benefit and to the prejudice

of his former client (e). Nor can a man who is employed as

a confidential agent escape from liability under the pretence

that the business has been entrusted to an agent and not to

him, unless it can be shown that the agent was intended

to act and in fact acted independently of him (/).

So long as a contract remains executory, and the trustee or

agent has power either to enforce it or to rescind or alter it,

a trustee or agent cannot repurchase the property from his

o\\n purchaser except for the benefit of his principal. There

may be cases of agents for sale who when they have once

(y) Cane v. Allen, 2 Dow, 294

Reed y. Norris, 2 M. & 0. 361

Carter v. Palmer, 8 CI. & Fin. 657

(6) Hay's Case, 10 Oh. 600.

(c) Scott V. Dunbar, 1 Moll. 442.

(d) Charter v. Trevelyan, 4 L. J.

11 Bligh, N. S. 397 ; Hobday v. Oh. 209. See Parker v. M'Kinna,

Peters, 28 Beav. 349. 10 Ch. 118.

(z) Queen of SpaAn v. Parr, 39 (e) Can'ter v. Palmer, 8 01. & Fin.

L. J. Oh. 73. 657 ; Holman v. Lmjnes, 4 D. M. &

(a) De Bussche v. Alt, 8 Ch. D. G. 270.

287. (/) Bhodes v. Bate, I Ch. 252.



158 FRAUD BY PARTIES

made the contract have concluded their agency, such as the

case of an auctioneer, who when he has knocked down the

estate and made the written contract may be said to have

terminated his agency. But even in that case the Court would

look with considerable suspicion on a repurchase by such an

agent, because it would always be extremely difficult to find

out whether there had not been some previous concert and

understanding between them (g).

There is no rule preventing the same agent from acting for the

opposing parties, but he must be able to satisfy the Court that

the parties were substantially at arms' length in the transaction,

and that there had been the utmost fairness throughout (h)

.

When a bribe or secret commission is given by a vendor to

a purchaser's agent it may be recovered by the purchaser.

The Court will not inquire into the motive of the vendor in

giving the bribe, and there is an irrebuttable presumption

that the agent was influenced by the bribe (i). Any sur-

reptitious dealing between one principal and the agent of

the other principal is a fraud. The defrauded principal is

entitled at his option to have the contract rescinded, or if

he elects not to rescind, to have such other relief as he is

entitled to (j). In the latter case he has two distinct and

cumulative remedies—he may recover from the agent the

amount of the bribe, and he may also recover from the agent

and the briber, jointly and severally, damages for any loss he

has sustained by entering into the contract, and it is imma-

terial which of the two he sues first (k).

A gift to an agent is valid unless some advantage was taken

by the agent of the relation in which he stood to the donor.

If the conduct of the agent has been fair, honest, and bond

fide,- it is immaterial that the deed of gift may have been

ig) Pwrker v. M'Kmna, 10 Ch. 41, C. A.

126, fer Mellish, li. 3.; Be Postle- (j) Panama, <fcc., Telegraph Co. v.

thwaUe, 60 L. T. 514; Williams v. India Rubber, &c.. Telegraph Works
Scott, 1900, A. C. 499. Co., 10 Ch. 526.

(h) Hesse v. Briant, 6 D. M. & G. (k) Salford v. Lever, 1891, 1 Q. B.

623 ; and see Farrar v. Fa/rrars, 168 ; Grant v. Gold Expl<yration, &c.,

Lim., 40 C. D. 395. 1900, 1 Q. B. 233.

(t) Hovenden v. Millhoff, 83 L. T.
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drawn up by his solicitor without the intervention of a

disinterested third party (l). The rule with respect to the

capacity of an agent to accept a gift from his principal is not

so strict as it is in the case of solicitor and client, trustee and

cestui que trust, and guardian and ward. The relation being

of a sort less known and definite than in those other cases,

the jealousy is diminished ()»)•

The principles which govern the case of dealings between Partners.

principal and agent apply as between partners. It is the

duty of partners towards each other to refrain from all con-

cealment in the transaction of the partnership business. If a

partner be guilty of'any such concealment, and derive a benefit

therefrom, he will be treated in equity as a trustee for the

firm, and compelled to account to his co-partners («).

This principle extends to persons who have agreed to

become partners, and if one of them in negotiating for the

acquisition of property for the intended firm receives a bonus

or commission he must account for it (o).

If a partner, without the consent of the other partners,

carries on any business of the same nature as and competing

with that of the firm, he must account for and pay over to the

firm all profitsmade byhim in that business (p). In other words,

he is not at liberty to deal on his own private account in any

matter or business which is obviously at variance with his

primary duty to the partnership. The object of this prohibi-

tory rule is to withdraw from each partner the temptation

to bestow more attention and to exercise a sharper sagacity

in respect to his own purchases and sales and negotiations

than he does in respect to the concerns of the partnership

in the same, or in a conflicting line of business (q). So if

(I) Hunter v. Atkins, 3 M. & K. (o) Fawcett v. WTiitehouse, 1 R. &
113 ; Nicol V. Vaughan,lC].& Fin. M. ]32, 148; Hiehens v. Congreve,

495. 4 Russ. 562.

(m) Hunter v. AtJcms, 3 M. & K. (p) Part. Act, 1890, s. 30 ; Wil-

113 ; but see Hobday v. Peters, 28 liamson v. Hine, 1891, 1 Ch. 390.

Beav. 349. (q) Olassington v. Thwaites, 1 Sim.

(n) Russell v. Austmck, 1 Sim. 52
;

& St. 124, 133 ; Bv/rton v. Wookey,

Partnership Act, 1890, s. 29 ; cf. 6 Madd. 367 ; England v. Gurling,

Cassels v. Stewart, 6 App. Ca. 64.

.

8 Beav. 129.
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one partner should purchase articles on his own private

account in some special trade in which the partnership was

engaged, the purchase being to the injury of the partnership,

he would be held to account for profits (r). But where a

partner carries on a business not connected with or competing

with that of the firm, his partners have no right to the profits

he thereby makes, even though he has agreed not to carry on

any separate business (s).

A partner must account for any profit derived from the

use of the partnership property, name, or business connec-

tion (t) ; and if he make use of information obtained in the

course of the partnership, or by reason of his connection with

the firm for his own exclusive use in any transaction within

the scope of the partnership business, he must account for any

profit so derived (u) ; but he need not account for any profit

derived from the use of such information for purposes which

are wholly outside the scope of the partnership business (v).

A partner cannot make a secret profit out of dealings with

the firm. He cannot, for example, supply the firm with goods

. which he has himself bought for his own use at a lower price

without informing his partners of the facts {x). Nor can a

partner treat privately and behind the backs of his co-partners

for a lease of the premises where the joint trade is carried on.

A lease obtained -in his own name will be held in trust for

the partnership (y) . One partner, may, however, acquire for

himself the sh&re of a co-partner without informing the

other partners of the purchase (^) ; but he must, if he has

had the management of the business or the keeping of the

accounts, make a full disclosure of the state of the business,

otherwise the purchase will be liable to impeachment by the

co-partner (a)

.

(r) Burton v. WooJcey, 6 Madd. {v) Aas v. BenJiam, 1891, 2 Ch.

367. ' 244.

(s) Aas V. Benham, 1891, 2 Ch. (x) Bentley v. Crmien, 18 Beav. 75.

244. {y) Clegg v. ^dmondson, 8 D. M.

(<) Part. Act, 1890, s. 29. & G. 787.

{u) Dean v. Macdowell, 8 C. D. (z) Oassefe v. Sieiuurt, 6 App.Ca. 64.

345 ; cf. Lamb v. Evans,. 1893, 1 (a) Maddeford^. Audwidc, 1 Sim.

Ch. 218. 89.
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There is nothing fiduciary between the surviving partner and

the dead man's representative, except that they may sue each

other in equity. There are certain legal rights and duties

which attach to them, but it is a mistake to apply the word

"trust" to the legal relation which is thereby created (6).

Nevertheless, there is a mutual liability to account for any

secret profit so long as the affairs of the partnership have not

been completely wound up (c).

The rule of equity with respect to dealings between guardian Dealings

and ward is extremely strict (ci), and imposes a general guardian and

inability on the parties to deal with each other. Where the "'^'^'^•

relation of guardian and ward is subsisting between two

parties, if a gift or anything in the nature of a gift proceeds

from the ward towards the guardian, when the ward has just

come of full age, such transactions are subject to be viewed

with the utmost jealousy by Courts of equity. It is almost

impossible that transactions of such a nature can be sustained,

unless the party claiming the benefit of the' gift can show to

the satisfaction of the Court that his influence has not been

misapplied in the particular transaction. Unless it appears

to be a spontaneous act on the part of the ward, or unless he

was informed in all the particulars of the nature, character,

and probable consequence of his proceeding, such a trans-

action cannot stand (e) . Transactions between guardian and

ward cannot be allowed to stand, even although they may

have taken place after the guardianship has come to a close,

unless the influence which is presumed to arise from the

relation has ceased to exist (/) . The influence may continue

to exist for a considerable time after the actual relation has

ceased to exist (g). As long as the accounts between the

(6) Knox V. Gfye, L. R. 5 H. L. 549 ; Carey v. Cca-ey, 2 Sch. & Lef.

656. 173 ; Dawson v. Massey, 1 B. & B.

(c) Part. Act, 1890, s. 29 (2). 219 ; Maitland v. Irving, 15 Sim.

(d) Hatch V. Hatch, 9 Ves. 292 ;
437 ; Archer v. Hudson, 15 L. J. Ch.

Powell V. P., 1900, 1 Ch. 243. 211 ; Maitlamd v. Backhouse, 17 L.

(e) Archer v. Hudson, 15 L. J. Ch. J. Ch. 121 ; Espey v. Lake, 10 Ha.

211 ; Mulhallen v. Ma/rvm, 3 Dr. & 260. See Rhodes v. Bate, 1 Ch! 252.

War. 317. [g) Hatch v. Hatch, 9 Ves. 292
;

(/) Hylton V. Hylton, 2 Ves. 548, Aylward v. Kearney, 2 B. & B. 463;

K.F. 11
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parties have not been fully settled or the estate still remains

in some sort under the control of the guardian, the influence

will be presumed to exist Qi). The influence will indeed be

presumed to exist, unless there is distinct evidence of its

determination (i). After the relation has entirely ceased, not

merely in name but in fact, and a full and fair settlement of

all transactions arising out of the relation has been made,

and sufficient time has elapsed to put the parties in a position

of complete independence to each other, there is no objection

to any bounty or grant conferred by the ward on his former

guardian {k).

It is not necessary for the application of the principle that

the relation of guardian and ward should exist in perfect

strictness of terms, or that the guardian should be a guardian

appointed by the Court or nominated by the father. If the

young person lives with and is brought up or under the care,

influence, and control of a near relative of mature age—if the

relation of guardian and ward thus subsist between them—the

principle is equally applicable (Z).

The principle apphes to the case of a third party who
makes himself a party with the guardian who obtains a

security from his ward (m).

Parent and The case of parent and child comes within the same
principle. The influence which a parent has naturally over

a child makes it the duty of the Court to watch over and
protect the interests of the child. A child may deal with

or make a gift to a parent, and such dealing or gift is good,

if it be not tainted with parental influence operating on the

hopes or fears or necessities of the child. A child is presumed

S£vett V. Harvey, 1 Sim. & St. 502
;

(A) Hylton v. Hylton, 2 Ves. 547,
Maitland v. Irving, 15 Sim. 437 ; 549.

Archer v. Hudson, 15 L. J. Oh. 211

;

(2) Eevett v. Harvey, 1 Rim. & St.

Maiiland v. Backhouse, 17 L. J. Ch. 502 ; Allfrey v. Allfrey, 1 Mac. & G.
121 ; Dames v. Davies, 9 Jur. N. S. 98 ; Espey v. Lake, 10 Ha. 260, 262

;

1002. Prideaux v. Lonsdale, 1 D. J. & S.

[h) Hylton v. Hylton, 2 Ves. 547 ; 433 ; Everitt v. Everitt, 10 Eq. 410
;

Dawson v. Massey, 1 B. & B. 229. Kempson v. Ashbee, 10 Ch. 15.

See Matthew v. Brise, 14 Beav. .345
; (m) Kempson v. Ashbee, 10 Ch.

Espey V. Lake, 10 Ha. 260. 15 ; De Witte v. Addison, 80 L. T.
(i) Rhodes v. Bate, 1 Ch. 262. 207.-

child.
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to be under parental influence as long as the dominion of the

parent lasts. Whilst that dominion lasts, it lies on the

parent upholding the transaction or maintaining the gift

to disprove the exercise of parental influence by showing that

the child was really a free agent and had competent inde-

pendent advice, or had at least competent means of forming

an independent judgment and fully understood what he was

doing and was desirous of doing it (n), and further that the

transaction or gift was a right and proper one under the

circumstances (o). The principle applies for at least a year

after the coming of age of the child, and will extend beyond

the year, if the doiflinion lasts (jj), that is, until the relation-

ship has entirely ceased, not only in name but in fact,

and the parties are at arms' length, for the principle continues

to apply for so long after the relation has ceased as the

reasons on which it is founded continue to operate (q) . The

Court will indeed presume the continuance of the influence,

unless there is a distinct evidence of its determination (r).

The onus probandi which lies on the father to show that the

child had independent advice, and that he executed a deed

with full knowledge of its contents, and with the free inten-

tion of giving the father the benefit conferred by it, extends

to a volunteer claiming through the father, and to any person

taking with notice of the circumstances which raise the equity,

and no farther. If a solicitor purports to act in the trans-

action on behalf of the child, a purchaser for value is entitled

to assume that he has given the child proper advice, even

although he be acting as the father's solicitor. There is

no absolute rule in such a transaction that the father and

child must be advised by different solicitors (s). Where the

(n) Baker v. Bradley, 7 D. M. & {p) 7 K, L. C. 772, per Lord

G. 597 ; Wright v. VamderplavJc, Cranworth.

8 D. M. & G. 135, 146 ; Sa/very v. (q) Garter v. Palmer, 8 CI. & Fin.

Kimg, 5 H. L. C. 627, 655 ; Jenner 657.

V. Jenner, 2 D. F. & J. 359 ; Berdoe (r) Rhodes v. Bate, 1 Ch. 252.

V. Dawson, 34 Beav. 603 ; Potts v. (s) Bainbrigge v. Browne, 18 C. D.

Surr, ibid. 543 ; Turner v. Collins, 188 ; but see Powell v. P., 1900,

7Ch. 329. lCh.243.

(o) Powell V. P., 1900, 1 Ch. 243.

11—2
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parental influence is disproved or that influence has ceased,

a dealing between parent and child or a gift from a child to

a parent stands on the same footing as any other dealing or

gift(<). The entreaty of a sick father to a child does not

amount to undue influence (w). Nor is the mere fact of a

daughter soon after coming of age voluntarily giving securities

to a creditor of her father in payment of his debts of itself

ground for imputing undue influence to the father (x) . But

where a daughter, then about 22 years old, in order to

save her father from bankruptcy, was induced to mortgage

her property to pay his debts, and the daughter had no

independent advice, the transaction was set aside (i/).

Transactions between parent and child which proceed upon

arrangements between them for the settlement of the family

property, or which tend to the peace and security of the family

and the avoidance of litigation, do not come within the

ordinary rules of the Court with respect to parental influence.

If the settlement is one by which the parent acquires no

benefit, not already possessed by him, and be a reasonable

arrangement and for the benefit of the family and be not

obtained through misrepresentation or suppression of the

truth, it will be supported even although it may appear that

the parent did exert parental influence and authority over the

son to procure his execution of it. If the child is fully aware

of the nature and effect of the transaction, it is of no conse-

quence that he may not have had the advice of a separate

solicitor ; nor can he be heard to say that he executed the

settlement with precipitancy. If the settlement be for the

benefit of the family, a Court of equity will not inquire into

the degree of influence which may have been exerted (z).

(i) Wright v. Vanderplank, 8 D. (z) Hoghton v. Hoghton, 15 Beav.
M. & G. 135, 146. 278, 305 ; Baker v. Bradley, 7 D. M.

(u) Warrant v. Blcmchford, 1 D. J. & G. 597 ; Dvmdah v. Dimsdale,

& S. 107. 3 Drew. 556 ; Jenmr v. Jmner,
{x) Thornher v. Sheard, 12 Beav. 2 D. F. & J. 354 ; Potts v. Surr

589. See as to undue influence, 34 Beav. 543 ; Williams v. Williams,
post, p. 166. 2 Oh. 295 ; Fane v. Fane, 20 Eq. 698 ;

(y) De Witte v. Addison, 80 L. T. Hoblyn v. Hoblyn, 41 C. D. 200.

207.
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Arrangements between members of a family to assist their

several objects or relieve their several necessities are affected

by so many peculiar considerations and are influenced by so

many different motives that they are withdrawn from the

ordinary rules by which the Court is guided in adjudicating

between other parties (a) . The Court does not minutely

weigh the considerations on one side or the other. Even

ignorance of rights may not avail to impeach the transaction.

But transactions in the nature of a bounty from a child to

a parent soon after coming of age are viewed by the Court

with jealousy (b). If the parent gains some unusual advan-

tage by the transaction, the general principles with respect

to parental influence apply, and the transaction cannot be

supported, unless it can be shown that the child knew what

he was doing and was desirous of doing it and was not unduly

influenced by his father (c). But even if the father obtains

a benefit it is not necessarily unfair, and even if unfair the

whole settlement will not be avoided (d).

If the person who takes the benefit is a member of the

family and the parent himself takes no benefit, the trans-

action will not be set aside, even though considerable

pressure may have been used by the parent to induce

the son to execute it. So where a father with some

warmth of temper insisted upon a deed being executed by

a son for the benefit of bis two sisters, the Court would not

set it aside (e).

The principles which govern the case of dealings of persons Dealings in

standing in a fiduciary relation apply generally to the case a fiduciary

of persons who clothe themselves with a character which character,

brings them within the range of the principle (/). A man

(a) Bellamy v. Sabine, 2 Ph. 425
;

7'abor v. Ounnmgham,24W. K. 156 ;

Head v. Oodlee, Johns. 536 ; HoUyn Jenner v. Jenner, 2 D. F. & J. 359 ;

V. Hoblyn, 41 C. D. 200. Potts v. Surr, 34 Beav. 543.

(6) Baker v. Bradley, 7 D. M. & G. (d) Hoblyn v. Hoblyn, 41 C. D.

620. 200.

(c) Hoghton v. Hoghton, 15 Beav. («) Wyclierley v. W., 2 Eden, 175;

278 ; Baker v. Bradley, 7 D. M. & G. and see Bentley v. Mackay, 31 Beav.

620 ; Savery v. King, 5 H. L. C. 151.

627 ; Fane v. Fane, 20 Bq. 698 ; (/) Tate v. WilUamson, 2 Ch. 55.
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who possesses the confidence of another will not be allowed

by a Court of equity to take advantage of that situation,

although the relation of solicitor and client or principal and

agent be not strictly constituted between them. It is enough

that a man be merely consulted as a confidential friend (gf).

It is immaterial that no definite relation may exist between

the parties (h).

Undue influ- The principle on which the Court acts in relieving

against transactions on the ground of inequality of footing

between the parties is not confined to cases where a fiduciary

relation can be shown to exist, but extends to all the varieties

of relations in which dominion may be exercised by one man
over another, and applies to every case where influence is

acquired and abused, or where confidence is reposed and

betrayed (i). Indeed, there is no fixed limit to this equity to

set aside transactions on this ground (k) . In cases where

a fiduciary relation does not subsist between the parties, the

Court will not, as it does where a fiduciary relation subsists,

presume confidence put and influence exerted : the confidence

and the influence must in such cases be proved extrinsically,

but when they are proved extrinsically the rules of equity are

just as applicable in the one case as in the other {I).

"The principle must be examined. What, then, is the

principle ? Is it that it is right and expedient to save persons

from the consequences of their own folly, or is it right and

expedient to save them from being victimised by other people?

In my opinion, the doctrine of undue influence is founded on

the second of these two principles. Courts of equity have

never set aside gifts on the ground of folly, imprudence, or

want of foresight on the part of^'the donors. The Courts have

{g) Taylor v. Obee, 3 Pri. 83; 736.

Barron v. Willis, 1900, 2 Ch. 121. (k) Fry v. Lane, 40 C. D. 312,

{h) Ibid. ; Morley v. Loughnan, per Kay, J.

1893, 1 Ch. 736. (0 7 H. L. C. 779, per Lord
(i) Euguenin v. Baseley, 14 Ves. Kingsdown. See Harrison v. Guest,

273,286; Williams y. Bayley,!,.^,. 1 6 D. M. & G. 424 ; Rliodes v. Bate,

H. L. 200 ; Smith v. Kay, 7 H. L. C. 1 Ch. 252; Lyon v. Home, 6 Eq. 655;
750, 779 ; iJAodes V. Bafe, 1 Ch. 252

; Morley v. Loughnan, 1893, 1 Ch.
Morley v. Loughnan, 1893, 1 Ch. 736.
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always repudiated any such jurisdiction. Huguenin v. Baseley

is itself a clear authority to this effect. It would obviously

be to encourage folly, recklessness, extravagance and vice if

persons could get back their property which they foolishly

made away with. ... On the other hand, to protect people

from being forced, tricked or misled in any way by others

into parting with their property is one of the most legitimate

objects of all laws " {m).

No general rule can be laid down as to what shall constitute

undue influence. The question is one which must in eaph

case depend on its own particular circumstances. There is

no head of equity more difficult of application than the avoid-

ance of a transaction on the ground of advantage taken of

distress («). The case presents no difficulty where direct

restraint, duress, or oppression can be shown. The difficulty

arises when the Court has to determine whether the advantage

taken of distress amounts to oppression (o), or the influence

exerted has been so pressing as to be undue within the rule

of equity {p). In a case where the holders of forged bills

working on the fears of a father for the safety of his son, who

had forged them, but without any distinct threat, and without

any distinct promise not to prosecute, obtained from him a

security for the amount Cf the bills, the transaction was set

aside (g) . But, semble, it does not follow that, where there is

(m) Allcard v. Skinner, 36 C. D. some serious evil of a present or

182, per Lindley, L. J. pressing nature, and such, as is

(fl.) Ramsbottom v. Parker, 6 capable of making an impression

Madd. 6. upon a person of courage. Pothier,

(o) Ramsbottom v. Parker, 6 however, thinks this rule too strict,

Madd. 6. and that regard should be had to the

(jp) Middldon v. Sherburne, 4 Y. age, sex, and condition of the party,

& C. 389 ; Boyse v. Binssborough, and that a fear which would not be

6 H. L. C. 48 ; Rhodes v. Bate, 1 Ch. deemed sufficient to have influence

252 ; Armstrong v. Armstrong, I. E. 8 on a man in the prime of life, might

Eq. 1 ; comp. Richards v. French, 18 be sufficient in respect of a woiiiau,

W. R. 636. The civil law always or a man in the decline of life. Obi.

sets aside a contract procured by p. 1, c. 1, art. 3, s. 2, p. 25.

force, or from want of liberty in the (g) Williams v. Bayley, L. R. 1

contracting party. It was said in H. L. 200. See Davies v. London

the Pandects that the party must be and Provincial Ins. Co., 8 C. D. 474.

intimidated by the apprehension of
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an agreement not to prosecute, there is a necessary inference

of fact that there is such pressure or undue influence on the

party to whom the consideration moves as to entitle him

to equitable relief (r). The oniis in such a case is on the

plaintiff to prove pressure or undue influence (s).

Inadequacy Mere inadequacy of consideration or inequality in a bargain

tion.
'

is not a ground to set aside a transaction, if the parties were

on equal terms and in a situation to judge for themselves,

and performed the act wittingly and willingly (t) . Mere

inadequacy of consideration is not a ground for refusing

specific performance of an unexecuted contract (w), and still

less can it be ground for rescinding an executed contract (x)

.

But inadequacy of consideration, if it be of so gross a nature

as to amount in itself to evidence of fraud, is a ground for

cancelling a transaction. In such cases the relief is granted,

not on the ground of the inadequacy of consideration, but on

the ground of fraud as evidenced thereby {y). In determining

whether the consideration is or is not adequate, it must always

be remembered that there are fancy prices not regulated by

intrinsic value (z).

The fact that a transaction may have been improvident or

precipitate, or may have been entered into without independent

professional advice, is as immaterial as mere inadequacy of

•consideration, if the parties were on equal terms and in a

situation to act and judge for themselves, and fully under-

stood the nature of the transaction, and no evidence can be

adduced of the exercise of undue influence or oppression (a).

(r) Jones v. Merionethshire Bldg. (y) Wood v. Abrey, 3 Madd. 417

;

Soc, 1892, 1 Ch. 173. Cockell v. Taylor, 15 Beav. 103, 115 ;

(s) McClatchie v. Haslam, 65 L. T. Falcke v. Gray, 4 Drew. 651 ; Butler

691. V. Miller, L. R. 1 Ir. Eq, 210 ; Frees

{t) Harrison v. Guest, 6 D. M. & v. Goke, 6 Ch. 648 ; Haygarth v.

G. 434, 8 H. L. C. 481. Wearing, 12 Eq. 326 ; Brenchley v.

(u) But see Pollock on Contracts, Higgins, 83 L. T. 751.

599. («) Abbott v. Sworder, 4 De G. &
(a;) Goles v. Trecothick, 9 Ves. 246

Abbott V. Awarder, 4 De G. & Sm. 456

Haywood v. Cope, 25 Beav. 140

Sm. 456.

(a) Harrison v. Gvest, 6 D. M. & G.

434, 8 H. L. C. 481 ; Denton v.

comp. Falcke v. Gray, 4 Drew. Bonner, 23 Beav. 291 ; Toker v.

651. Toker, 3 D. J. & S. 487 ; Taylor v
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But inadequacy of consideration or the absence of independent

professional advice becomes a most material circumstance

where one of the parties to a transaction is from age, ignor-

ance, distress, incapacity, recklessness, weakness of mind,

body, or disposition, or from humble position or other circum-

stances, unable to protect himself. In all such cases, whatever

be the nature of the transaction, the onus of proof rests on the

party who seeks to uphold it to show that the other performed

the act or entered into the transaction voluntarily and deliber-

ately, knowing its nature and effect, and that his consent to

perform the act or become a party to the transaction was not

obtained by reason ofany undue advantage taken of his position

or of any undue influence exerted over him (&).

In Clark v. Malpas (c), the seller was a man in humble life,

imperfectly educated, and unable of himself to judge of the

precautions to be taken in selling or of the mode of sale, or

of the mode of securing the price which was not at once paid

down. He was helpless in the matter, without advice, with-

out protection. Only one solicitor was employed, and he was

more the solicitor of the purchaser than of the seller. The

bargain was not an ordinary one ; and not only was there

completion at an undervalue, which alone might be nothing,

but there was completion under circumstances of gross impru-

dence, on terms on which the seller ought not to have been

allowed to complete.

So also in Baker v. Monk (d), certain real estates had been

sold by an elderly, uneducated woman in humble life to a

person far above her in station. The agreement was made

without the intervention of anyone acting on her behalf, and

it appearing that the consideration paid was inadequate, the

sale was set aside, though there was no evidence of fraud on

the part of the purchaser. "I think," said Turner, L. J.,

" there was that distinction between the parties which rendered

Johnstone, 19 C. D. 603 ; Hohlyn v. C„ D. 312 ; Brenchley v. Higgins, 83

Hohlyn, 41 C. D. 200. L. T. 751.

(6) Rhodes v. Bate, 1 Ch. 252 ; Taie (c) 4 D. F. & J. 403.

V. Williamson, 2 Ch. 65 ; Frees v. (d) 4 D. J. & S. 388.

Coke, 6 Ch. 648 ; Fry v. Lane, 40
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it incumbent on the appellant to throw further protection

around this lady before he made the bargain with her."

So also in Fry v. Lane (e), the poverty and ignorance of

the vendor were held enough to throw the burden. of proof on

the purchaser. The result, said Kay, J. (/), " is that where a

purchase is made from a poor and ignorant man at a consider-

able undervalue, the vendot having no independent advice, a

Court of equity will set aside the transaction. This will be

done even in the case of property in possession, and a fortiori

if the interest be reversionary. The circumstances of poverty

and ignorance of the vendor and absence of independent

advice throw upon the purchaser the onus of proving, in

Lord Selborne's words, that the purchase was fair, just and

reasonable."

The mere fact however that one of the parties may be an

illiterate person or a man of advanced age, or may be in bad

health, or in distress, or pecuniary embarrassment, will not

vitiate a transaction, even although it may have been founded

on an inadequate consideration and no independent advice

may have been had, if it appear on the face of the evidence

that he was fully competent to form an independent judgment

in the matter and became a party to the transaction deliber-

ately and advisedly, knowing its nature and effect. The onus

rests on the party impeaching the transaction to show that

coercion was used or undue influence was exercised (17). There

can be no title to relief on the ground of advantage taken of

distress where the advantage or disadvantage of the transac-

tion is to be the result of future contingencies and is not within

the view of the parties at the time (h).

False state- A mere false statement of the consideration does not of

^nsideration. itself necessarily vitiate a deed (i), but there may be cases

where a false statement of the consideration may of itself

(e) 40 C. D. 312 ; and see James v. see Cooke v. Lamotte, 15 Beav.

Kerr, 40 C. D. 449. 234 ; Fry v. Lane, 40 C. D. 312
;

(/) Ihid. p. 322. Brmddey v. Higgins, 83 L. T. 751.

{g) M'Neill v. Oahill, 2 Bligh, (7i) Bamsbottom v. Parker, 6

228 ; Curson v. Belworthy, 3 H. L. Madd. 6.

C. 742 ; Harrison t. Chiest, 6 D. (i) Bowen v. Kirwan, LI. & G.

M. & G. 434, 8 H. L. C. 481. But 47.
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destroy the whole transaction (k) . The general rule is that,

where no consideration is expressed in a deed a party may
aver and prove consideration in support of it, and, where a

consideration is expressed, a man may still aver other con-

siderations not inconsistent therewith {I) . Where, however, the

consideration expressed in a deed is impeached on the ground of

fraud, the party claiming under the deed cannot aver in its sup-

port considerations different from that expressed (m). If the

transaction on which a deed purports to be founded and the

consideration for which it was executed appear to be untruly

stated, the instrument may, if the untruth would operate

fraudulently, lose all its binding quality in equity even though

it might have been conclusive at law {n). If a deed states

on its face a pecuniary consideration, a party cannot if it

be impeached, set up considerations of blood or natural love

and affection (o). Where, however, the recitals stated a

pecuniary consideration as the foundation of a deed, and in

the operative part love and affection were introduced as being

partly the consideration on which the deed was founded, the

Court would not from this circumstance alone presume fraud (p).

In dealings between parties one of whom is subject to the

influence of the other, there must be upon the face of the

deed itself a fair and correct statement of the transaction. If

the statement as to the consideration is not true, the trans-

action cannot be supported. A consideration partly of the

consideration stated in the deed and partly of something else

is not consistent with the consideration stated on the face of

the deed. It is not open to the party who seeks to uphold it

to give such evidence to sustain the deed (q).

The statement of consideration where there was in fact

(k) Ibid. ; Uppington v. Bullm, 2 Ves. 627 ; Willan v. Willan, 2 Dow.

Dr. & War. 184 ; Gibson v. Russell, 2 274.

Y. & C. C. C. 104 ; Slator v. Nolan, (n) Watt v. Grove, 2 Sch. & Lef.

I. R. 11 Eq. 395. 501.

Q) Clifford v. Turrell, 1 Y. & C. (o) Clarkson v. Hanway, 2 P.

138, atfd. 14 L. J. Ch. 390 ; and Wins. 203 ; Willan v. Willan, 2

cases cit. 2 P. Wins. 204 ; and see Dow. 282.

Pollock on Contracts, p. 182. {p) Filmer v. Gott, 4 Bro. P. C.

(m) Clarkson v. Hanway, 2 P. 230;M^halleyy.Whalley,3B\igh,-i3.

Wms. 203 ; Bridgman v. Grem, 2 (?) Aherne v. Hogan, Dru. 310 ;
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Cases in

which trans-

actions have
been set aside

for undue
influence.

none, or the untrue statement of the consideration or other

circumstances of a suspicious nature, may be sufficient to shift

the burden of proof from the party impeaching a deed upon

the party upholding it (r).

The jurisdiction of the Court in relieving against trans-

actions on the ground of undue influence has been exercised

as between a medical man and a patient (s) ; as between the

keeper of a lunatic asylum and a patient under his care (t) ;

as between a minister of religion and a person under his

spiritual influence (u) ; as between a sister and a sisterhood (j)

;

as between a man and a woman over whom he has obtained

spiritual ascendency by working upon her superstitious fancies

and delusions (?/) ; as between an old lady and a spiritualist

medium {z) ; as between an invalid and a religious quack (a)

;

as between a young man in the army just come of age and

his superior officer (6) ; as between husband and wife (c) ; as

between a man and a lady to whom he was about to be

married (d) ; as between a man and a woman with whom he

was living (e) ; as between brother and sister (/) ; as between

Uppmgton v. Bullen, 2 Dr. & War. D. 145. Comp. Kirwan v. Oullen,

184 ; Olifford v. Turrell, 1 Y. & C.

C. C. 138 ; Gibson v. Bussell, 2 Y. &
C. C. C. 104 ; Slator v. Nokm, I. R.

11 Eq. 395 ; cf. Pattle v. Hornibrook,

1897, 1 Ch. 255.

(r) Watt V. Grove, 2 Sch. & Lef.

492, 502 ; Griffiths v. Robins, 3 Madd.

191 ; Gibson v. Bussell, 2 Y. & C. C.

C. 104 ; Aherne v. Eogan, Dm. 310.

See Harrison v. Guest, 6 D. M. & G.

434, 8 H. L. C. 481.

(s) Dent V. Bennett, 4 M. & C.

269 ; Aherne v. Hogan, Dru. 310

Gibson v. Rmsell, 2 Y. & C. 104

Allen V. Davis, 4 De G. & S

133 ; Billage v. Southee, 9 Ha. 540

Mitchell V. Homfray, 8 Q. B. D. 587

comp. Holmes v. Howes, 20 W. E.

310.

(«) Wright v. Proud, 13 Ves. 136.

(u) Huguenin v. Basley, 14 Ves.

273 ; Middleton v. Sherburne, 4 Y. &
C. 358 ; Allcard v. Skinner, 36 C.

4 Ir. Ch. 322; Be Metcalfe, 2 D.

J. & S. 122.

(x) Allcard v. Skinner, 36 C. D.

145.

(y) Nottidge v. Prince, 2 Giff. 246.

(z) Lyon v. Home, 6 Eq. 655.

(a) Morley v. Loughnan, 1893, 1

Ch. 736.

(6) Lhyd v. Clark, 6 Beav. 309.

(c) Lambert v. Lambert, 2 Bro. P.

C. 18 ; Peel v. , 16 Ves. 157

Price V. Price, 1 D. M. & G. 308

Proctor V. Robinson, 35 Beav. 335
hut see Barron v. Willis, 1899, 2

Ch. 578 ; Nedhy v. N., 5 De G. & S.

377.

(d) Page v. Home, 11 Beav. 227,

235 ; Gobbett v. Brock, 20 Beav. 525.

(e) Coulson v. Allison, 2 D. F. &
J. 521. See Farmer v. Farmer, 1 H.
L. C. 724 ; Garvey v. MMinn, 9
Ir. Eq. 526.

(/) Sharp V. Leach, 31 Beav. 491.
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two brothers (g) ; as between an elder and a younger brother

just come of age (h) ; as between two sisters (i) ; as between

an uncle and his nephew (k), who was deaf and dumb (1) ;

as between an uncle, who was in such a state of bodily and

mental imbecility as rendered him incapable of transacting

business requiring deliberation and reflection, and a nephew {m) ;

as between nephew and aunt (n), or aunt and niece (o) ; as

between a young man just come of age and a man who had

acquired an influence over him during his minority (p) ; as

between a young man of intemperate habits and a person with

whom he was living (q) ; as between an unmarried woman
and her brother-in-law (r) ; as between an old lady and a

woman living with her in the capacity of a companion or

domestic (s) ; as between a child and an imbecile parent (t) ;

and in other cases (u).

The doctrine of undue religious influence in connection with

the disposal of property was very fully discussed by the Court

of Appeal in Allcardv. Skinner {x). There a lady entered a

sisterhood, and while a member of it gave large sums to the

lady superior. Some years afterwards, in 1879, she left the

{g) Sturge v. Sturge, 12 Beav. 229. v. Bank of England, 9 Jur. 545.

[h) Sercombe v. Saunders, 34 Beav. (t) Whelan v. Whelan, 3 Cow.

382. (Amer.), 538. Comp. Beanland v.

(i) Harvey v. Mount, 8 Beav. 439. Bradley, 2 Sm. & G. 339:

(Ic) Tate V. Williamson, 2 Ch. 55. (u) Brooke v. Gaily, 2 Atk. 34 ;

(I) Ferres v. Ferres, 2 Eq. Ca. Ab. Bell v. Howa/rd, 9 Mod. 302 ; Osmond

695. Comp. Farmer v. Farmer, 1 H. v. Fitzroy, 3 P. W. 129 ; How v.

L. 724 ; Vickers v. Bell, 9 L. T. 600. Weldon, 2 Ves. 516 ; Evans v.

(m) Willan v. Willan, 2 Dow. 274. Llewellin, 1 Cox, 333 ; Wood v.

(»)(?ri/^</tsv.iJo6ms,3Madd. 191; Abrey, 3 Madd. 417; Hudson v.

Oodke V. Lamotte, 15 Beav. 241. See Beauchamp, cit. 3 Bligh, 18 ; Collins

Taker v. ToJcer, 3D.J.& S. 487. v. Hare, 2 Bligh, N. S. 106

;

(o) Anderson v. Elsworth, 3 GiflF. M'DiarmM v. M'Diarmid, 3 Bligli,

154. N. S. 374; Aylward v. Kearney, 2

(p) Gfrosvenor v. Sherratt, 28 Beav. B. & B. 477 ; Longmate v. Ledger,

661 ; Smith v. Kay, 7 H. L. C. 750 ;
2 Giff. 157 ; Gustance v. Cunninij-

Slator V. Nolan, I. R. 11 Eq. 386. ham, 13 Beav. 363 ; Douglas v. Oul-

(q) Terry v. Wacher, 15 Sim. 447. verwell, 4 D. P. & J. 20 ; Prideaux

(r) Rhodes v. Bate, 1 Ch. 252
;

v. Lonsdale, 1 D. J. & S. 439

;

Goutts V. Acworth, 8 Eq. 558 ; Wol- Williams v. Bayley, L. R. 1 H. L.

laston V. Tribe, 9 Eq. 44. Comp. 200 ; Davies v. London S Provincial

Richards v. French, 18 W. R. 636. Ins. Go., 8 C. D. 474.

(s) CoU V. Gihson, 1 Ves. 503 ; Bate {x) 36 C. D. 145.
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sisterhood, but made no demand for the return of her property

until 1885, when she commenced an action for the return of her

property. It was held that, although she had voluntarily and

while she had independent advice entered the sisterhood with

the intention of devoting her fortune to it, yet as at the time

when she made the gifts she was subject to the influence of

the lady superior and the spiritual director and to the rules

of the sisterhood, she would have been entitled on leaving the

sisterhood to claim restitution of such part of her property as

was still in the hands of the lady superior, but not of such part

as had been expended for the purposes of the sisterhood while

she remained in it. But held also, that under thecircumstances

the plaintiff's claim was barred by her laches and acquiescence

since she left the sisterhood.

The principle on which the Court sets aside transactions on

the ground of undue influence only applies to cases where some

lawful relation has been constituted between the parties (y).

Where, accordingly, a woman while living in -adultery with a

married man assigned certain property to secure a debt which

he owed, the Court would not, from the mere existence of the

relation, presume undue influence, the woman being of mature

intelligence, and the transaction having been entered into

deliberately (z).

Transactions even between mortgagor and mortgagee are

looked on with jealousy where a mortgagor, in embarrassed

circumstances, and under pressure, sells the equity of redemp-

tion to the mortgagee for less than others would have given,

and there is evidence to show misconduct on the part of the

mortgagee in obtaining the purchase (a). If the mortgagee of

leasehold premises obtain a renewal either by being in possession

or by clandestine conduct towards the mortgagor, the renewal

lease will be treated as a graft upon the old one ; and the

mortgagee will not be allowed to retain it for his own benefit,

but will hold it in trust {b).

iy) Hwrgreave v. Everard, 6 Ir. Ch. 221 ; Ford v. Olden, 3 Eq. 461
;

278, but see Goulson v. Allison, 2 D. Frees v. Oolce, 6 Ch. 645.

F. & J. 521. (6) Nesbitt v. Tredeiimck, 1 Ba. &
(«) Ibid. Be. 46.

(a) Ghibbins v. Oreed, 2 Sch. & Lef.
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In the application of the principles of the Court, there is no

distinction between the case of one who himself exercises a

direct influence, or of another who makes himself a party with

the person who exercises the undue influence (c)

.

Whether a transaction can be set aside on the ground, of

undue influence, where the influence has been exercised, not

by the party obtaining the benefit, but by a third person,

appears to be doubtful {cl). But there is no doubt that third

persons cannot retain any benefit which they have derived

from the fraud or undue influence of others. Let the hand

receiving it be ever so chaste, yet if it comes through a

polluted channel the--obligation of restitution will follow it (e).

The Court of Chancery assumed jurisdiction at a very early

period to set aside transactions in which expectant heirs had

dealt with their expectations, when the Court was satisfied

that they had not been adequately protected against the

pressure put on them by their poverty. The doctrine was

long ago established, that mere inadequacy of price would

entitle an expectant heir to set aside on terms the sale of a

reversion, and the purchaser was bound to establish the fact

that the transaction was fair and the consideration given was

sufficient. This doctrine at first was applied to all cases of

expectancy on the death of parents, and was afterwards

extended to the sale of any reversion.

But the arbitrary rule of the Court of Chancery, according

to which the sale of a reversion was liable to be set aside

simply on the ground that the sum paid was not, in the

opinion of the Judge, an adequate value, being found to be

an impediment to fair and reasonable as well as to uncon-

scionable bargains, the Sales of Eeversions Act, 31 & 32 Vict.

c. 4, was passed, which enacts that " no purchase made bond

Jide and without fraud or unfair dealing of any reversionary

interest in real or personal estate shall be hereafter opened

or set aside merely on the ground of undervalue."

(e) Ardglasse v. Pitt, 1 Vern. 238
;

143. See Wycherley v. WycherUy, 2

Mspey V. Lake, 10 Ha. 260 ; swpra, Eden, 175.

pp. 136, 165. (e) Morley v. Loughnan, 1893, 1

{d) Bentley v. Mackay, 31 Beav. Ch. p. 757.
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The Act is carefully limited to purchases made bond fide

and without fraud or unfair dealing, and leaves undervalue

still a material element in cases in which it is not the sole

equitable ground of relief. In a case accordingly where the

party entitled to a reversionary interest was very poor, and

there was a false recital in the deed that more money had

been advanced than was actually paid, the deed was only

^

allowed to stand for the money actually advanced (/).

But the protection which the Court throws round expectant

heirs and unwary young men in the hands of unscrupulous

persons has not been affected by the repeal of the usury laws

or by the change of the law as to the sale of reversionary

interests (g).

These changes in the law have in no degree altered the onus

probandi where the relative position of the parties is such

as to raise from the circumstances the presumption of

fraud ; for fraud in these cases need be nothing more than

an unconscientious use of the power arising out of the

circumstances (h). Mere inadequacy of price will entitle an

expectant heir to apply to the Court to set aside on terms

the sale of a reversionary interest, and the onus of proving

the transaction fair and the price sufficient is on the pur-

chaser (i). Where accordingly a money lender advanced

monies to a young man entitled to a large reversionary

interest in the event of his surviving his father, taking by
way of security his acceptances at three months for the

sums advanced with interest and discount together exceed-

ing 60 per cent., and the young man had no professional

assistance, and no application was made to his father or

to the solicitor of his father, an order was made for the

delivery up of the bills on payment of the sums actually

advanced and interest at five per cent. (k).

Where the plaintiff sold a share in the reversionary interest

(/) Be Slatei's Trust, 11 Ch. D. 124 ; Aylesford v. Morris, 8 Ch.
238. 490.

(g) Tyler v. Yates, 6 Ch. 665; (i) Aylesford v. Morns,8Ch. 4S0
;

Aylesford v. Morris, 8 Ch. 484 ; O'Borke v. Bolingbrolce, 2 App. Ca.
Beynon, v. Cooke, 10 Ch. 389. 814 ; Brenchley v. Higgins, inf.

(7i,) Chesterfield v. Janssen, 2 Ves. {k) Aylesford v. Morris, 8 Ch. 484.
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to which he was entitled for such a sum that the interest on

the expectation was about ten per cent., although the plaintiff

was of full age and full intelligence and had written a letter

prior to the sale showing that he understood the exact nature

of the bargain, it was held that the onus was on the defendant

to show that there had been no unconscionable bargain, and

the transaction was set aside (l).

" The result of the decisions," said Kay, J., in Fry v. Lane (m),

" is that where a purchase is made from a poor and ignorant

man at a considerable undervalue, the vendor having no

independent advice, a Court of equity will set aside the trans-

action. This will be done even in the case of property in

possession and a fortiori if the interest be reversionary."

In each case it must depend on the circumstances whether

the presumption of fraud is raised ; but if raised the pre-

sumption may be repelled by proving that the transaction

was in point of fact fair, just and reasonable. In a case

where a man purchased the reversionary interest from a lad

only a few days above twenty-one years, in furtherance of an

arrangement made whilst he was an infant, the transaction

was held good, as upon the evidence it appeared to be not

only bond fide and without fraud or unfair dealing, but a fair

one and to be for the advantage of the lad, and was sanctioned

by his father, who was his natural guardian. The fact that

the price given for the reversion was inadequate, as the facts

turned out in the end, was considered immaterial, there being

evidence to show that the purchaser was not aware that the

life of the father was not a good one, and that he was not

ignorant of the fact because he had neglected to make proper

inquiries or to take steps which he ought to have taken. Nor

was the fact that the lad had no professional adviser con-

sidered under the circumstances material, as it appeared that

he had no friend whom he could consult but his father, and

that neither he nor his father had the means of paying a

professional adviser. The Court was, however, of opinion

(Z) BrencMey v. Higgins, 83 L. T. Bernardy, 1896, 2 Ch. 437 ; and see

752_ James v. Kerr, 40 C. D. 449.

(m) 40 C. D. 312; cf. BeesY. JUe

K.F. 12
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that had the matter been practicable, and the lad not been

penniless, the purchaser should have required him to have

had an independent adviser (w)

.

A sale of a reversionary interest by a young man of full

age for a substantial purpose stands on the same footing as

other contracts (o).

Unoonscion- The principle on which a Court of equity relieves from an

unconscionable bargain entered into with an expectant heir

or reversioner for the loan of money applies also to the case

of money being lent on unconscionable terms (not fully under-

stood by the borrower and known not to be fully understood

by the lender) to a young man, being a minor at the time

of the first transaction, the son of a father possessing large

property, who has no property of his own and no expectation

of any, except such general expectations as are founded on his

father's position in life, the money being lent without any

thought of repayment by the borrower but on the credit of

such general expectations, and in the hope of extorting pay-

ment from the father to avoid the exposure attendant on his

son being made a bankrupt (p).

The abolition of the usury laws does not affect the power
of the Court to set aside usurious transactions when they are

founded on fraud. Accordingly a series of deeds charging

sums advanced by a money-lender with exorbitant interest on
the borrower's estates, which were ample security, were set

aside save to the extent of securing the actual advances with
moderate interest, the deeds containing unprecedented clauses,

introduced by the money-lender without the knowledge of

the borrower, who was unprotected by proper professional

advice (q). And in another case a similar transaction was set

aside although the plaintiff fully understood the exact nature
of the bargain into which he was about to enter (r). In order

(n) ffEorke v. Bolitigbroke, 2 App. (q) Rowley v. Cooh, I. R. 8 Eq.
Ca- 814. 571 ; and see Rae v. Joyce (1892),

(o) JuM V. Green, 45 L. J. Ch. 29 L. R. Ir. 500, where the cases are
108 ; but see Bremhley v. Higgins, reviewed.

""**• '

(»•) Brenchley v. Higgins, 83 L. T.
(p) Nevill V. Snelling, 15 C. D. 751.

679.
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that a transaction may be reopened under the Money-lenders

Act, 1900, it must be harsh and unconscionable in the sense

that it would have given rise to a claim for relief in equity

before the passing of the Act (s).

Considerations of a similar character apply to the case of Voluntary

deeds of gift and voluntary settlements. A man may make and deeds of

a voluntary settlement if he pleases, either by way of gift or
^'*''

in the shape of a trust to be executed by persons to whom
he conveys property. Whether it be a gift or a conveyance

upon trust, it must satisfactorily appear that he understood

and approved of the contents of the deed, and knew what he

was doing, or at all events was protected by independent

advice, and that no undue influence was exercised over him

by the person in whose favour he made the instrument (<).

No general rule can be laid down as to the proper and usual

provisions in such a settlement, but a power of revocation is

not essential. Whether there should be such a power or not

must depend on the circumstances of the case (u).

The absence of a power of revocation in a voluntary settle-

ment, and the fact that the attention of the settlor was not

called to that absence, do not make a voluntary settlement

invalid. They are merely circumstances to be considered in

deciding on the validity of the settlement. The true rule is

that the absence of a power of revocation is a circumstance

to be taken into account, and is of more or less weight according

to the other circumstances of each case (x). The absence of a

power of revocation in a voluntary deed not impeached on

the' ground of undue influence is material when it appears

that the settlor did not intend to make an irrevocable settle-

ment, or when the settlement is of such a nature or was made

under such circumstances as to be unreasonable and impro-

vident, unless guarded by a power of revocation (?/). If there

(s) Wilton S Go. V. Osborne, 1901, 246 ; James v. Gouchman, 29 0. D.

2 K. B. 110. 212.

(t) Lister v. Hodgson, 4 Eq. .32; (x) Hanv.Hall,8Gh. 430; Henry

Phillips V. MuUings, 7 Ch. 246
;

v. Armstrong, 18 C. D. 668.

Turner v. Gollins, ibid. 329. (y) Hall v. Hall, 8 Ch. 440, per

(u) Phillips V. Mullings, 7 Ch. Lord Selborne.

12—2
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are substantial questions of incapacity and undue influence

bond fide raised, and the Judge is unable to arrive at a favour-

able conclusion upon them, he cannot thereupon proceed to

treat the absence of a power of revocation upon its own merits,

as if those other questions had not been raised at all. With-

out it the grounds of special impeachment might be insufficient.

Without these it might itself be insufficient. Yet the two in

combination might be fatal to the deed (z).

In Phillips y. Mullingsia), where it was the object of the

settlor to preserve his property from being wasted by himself,

and in Proctor v. Gregg (b), where it was the object of the

settlor to protect himself against the importunity of his rela-

tions, it was held that the absence of a power of revocation

was sufficiently accounted for and the deed was upheld (c).

So where the object of a post-nuptial settlement was to provide

for the plaintiff's wife and children in case of bankruptcy, and

a life interest to the plaintiff was intentionally omitted, the

Court refused to interfere {d).

In Henshall v. Fereday (e), however, where a lady on the

suggestion of her brother executed a deed which had been

prepared by a solicitor on his instructions, and the solicitor

never saw the settlor or performed any duty at all towards

her, the deed was set aside on the ground that it contained

no power of revocation. But where a lady understood what
she was doing, and that it was an irrevocable settlement, and
the settlement was reasonable and just, it was upheld, though
the deed did not exactly correspond with the instructions, but

was read over to and executed by her. The fact that she
afterwards burned the deed is of no weight. This fact may
prove change of mind but does not prove that at the time of

the execution of the deed her mind was other than therein

expressed (/)

.

" The law is that anybody of full age and sound mind
who has executed a voluntary deed by which he has denuded

(«) ArTtistrong v. Armstrong, I. R. (c) LongY. Donegan, 21 W. R. 830.
8 Eq. 45. (d) Bake v. Hooper, 8.3 L. T. 669.

(a) 7 Ch. 244. (e) 21 W. R. 570.

(5) 21 W. R. 240 n. (/) HaU v. Hall, 8 Ch. 437.
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himself of his own property is bound by his own act, and if he

himself comes to have the deed set aside, especially if he comes

a long time afterwards, he must prove some substantial reason

why the deed should be set aside "
(g).

Voluntary limitations in a settlement come under the general

rule as to undue influence in obtaining the gift(fe). But if

there is no ground for impeaching the settlement, either on

the ground of undue influence or on the ground of the absence

of a power of revocation, the provisions of a marriage settle-

ment in favour of volunteers cannot be revoked (i).

Voluntary gifts and subscriptions to charities fall within

the same principle, and cannot be set aside or recovered except

on the ground of fraud or mistake induced by the donee (fc).

(gr) Henry v. Armstrong, 18 C. D. but see Tucker v. Bennett, 38 C. D. 1.

668 ; and see James v. Oonchman, (i) Paul v. Paul, 20 C. D. 742.

29 C. D. 212 ; Bonhote v. Henderson, {k) Ogilvie v. Littleboy, 1897, W.
1895, 2 Ch. 202. , N. 53 ; Be Glubb, 1900, 1 Ch, 354.

(h) Wollaston v. Tribe, 9 Eq. 44 ;
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CHAPTEE ly.

FEAUDS UPON THIED PAETIEB.

Anothbe class of frauds is where a contract or other act is

substantially a fraud upon the rights, interests, or intentions

of third parties. The general rule is that particular persons

in contracts and other acts shall not only transact bond fide

between themselves, but shall not transact mala, fide in respect

to other persons who stand in such a relation to either as to

be affected by the contract or the consequences of it (a).

Collusion between two persons to the prejudice or loss of a

third is in the eye of the Court the same as a fraud (6).

SECTION I. PEAXJD UPON OEEDITOES.

A class of frauds coming under the head of fraud upon

third parties embraces all those agreements or other acts of

parties which tend to delay, deceive, or defraud creditors.

Transactions in fraud of creditors are voidable at common
law(c), but the Legislature, with the view of afBrming the

rule and carrying the principles of the common law more

fully into effect, declared by statutes 50 Edw. III. c. 6, and

3 Hen. VII. c. 4, all fraudulent gifts of goods and chattels in

trust for the donor and to defraud creditors to be void.

The statute 13 Eliz. c. 5, perpetuated by 29 EUz. c. 5, after

reciting that feoffments, gifts, grants, alienations, conveyances,

bonds, suits, judgments, and executions, have been contrived

of malice, fraud, covin, collusion, &c., to delay, hinder or

defraud creditors or others of their just and lawful actions,

suits, debts, accounts, damages, &c., proceeds to declare and

(a) 2 Ves. 156, 157, per Lord Gopis v. Middleton, 2 Madd. 428
;

Hardwicke ; 3 Ves. 502. Riclcards v. Att.-Gen., 12 01. & Fin.

(6) Garth v. Cotton, 1 Dick. 217. 44 ; Barton v. Vanheythuysm, 11

(e) Cadoganv. Kennett,Cowp. 432

;

Ha. 132.
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enact that every feoffment, &c., of lands, tenements, heredita-

ments, goods, and chattels, or any of them, by writing or

otherwise, and all and every bond, suit, judgment, and execu-

tion made for any intent and purpose, before declared and

expressed, shall be, as against that person or persons, his or

their heirs, successors, executors, &c., whose actions, suits,

&c., are or might be in any wise disturbed, hindered, delayed,

or defrauded, utterly void (d). Estates, however, or interests

in lands or chattels, &c., conyeyed or assured bond fide and

on good consideration without notice to the person who is

dealing with the person who afterwards becomes insolvent of

any fraud or collusion, are excepted from the operation of the

statute (e).

As between the parties themselves and all persons claiming

under them in privity of estate, voluntary conveyances are

binding (/) ; but in so far as they have the effect of delaying,

defrauding, or deceiving creditors, voluntary conveyances are

not bond fide, and are void as against creditors to the extent to

which it may be necessary to deal with the property to their

satisfaction. To this extent, and to this extent only, they will

be treated as if they had not been made. For every other

purpose they are good (g), unless the transaction is so tainted

with fraud as to necessitate its avoidance in toto so as to work

justice between the parties Qi).

The mere fact of a deed being voluntary is not enough to

render it void as against creditors (i). But if at the time a

man executes a voluntary settlement he is actually insolvent,

the settlement is void as against creditors {k). It is not,

(d) TarletonY.Liddell,n Q-B-Sdl. (g) Croker v. MarUn, 1 Bligh,

(e) 13 Eliz. c. 5, s. 6; Halifax N. S. 573 ; JVenc/i, v. i^rerec/i, 6 D. M.

Banking Co. v. GMhill, 1891, 1 Cli. 31. & G. 95 ; Neoie v. Bwy, 28 L. J. Oh.

(/) Petre v. Espinasse, 2 M. & K. 45; Be Sims, 3 Manson, 340 ; Be

496 ; Bobinson v. McDonnell, 2 B. & CaTterandKenderdine,189T,lCh.TI6.

Aid. 134 ; French v. French, 6 D. M. Qi) Tarleton v. Liddell, 17 Q. H

& G. 95 ; Olliver v. King, 8 D. M. 418, 419.

& G. 110. A sham transfer for the (i) Holmesv. Penney, 3 K. & J. 99

;

purpose of defrauding creditors will Be Lome-Fox, 1900, 2 Q. B. 508.

not pass the property in goods even {h) French v. French, 6 D. M. &

as between the debtorand his confede- G. 101; JVeemcwi v. Po^e, 5 Ch. 544

;

rate. Bowes v. Foster, 2 H. & N. 779. Taylor v. Coenen, 1 0. D. 640.
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however, necessary, in order to invalidate a voluntarysettlement,

that the settlor should be in a state of insolvency (I). The

language of the Act being that any conveyance of property is

void against creditors, if it is made to hinder, delay or defeat

creditors, the Court has to decide in each particular case,

whether under all the circumstances the object of the settlor

was to hinder, delay, or defeat creditors (m), and if that is so,

a valuable consideration will not necessarily make it valid («).

The main question is the bona Jides, and that is only to be

settled by reference to the facts of each case. " I abstain,"

said Lord Campbell (o), " from saying what are the particular

proofs that are necessary, or from laying down any particular

rule as to what amount of evidence, or what proof of considera-

tion or want of consideration, or what evidence of notice or

want of notice may be necessary. Those are facts to be

inquired into in each particular case." If there is no evidence

to show that the settlor, when he executed the instrument,

had any intention to defraud, it is immaterial that he may
have been embarrassed at the time, and wanted money to

meet claims upon him, if there is no reason for saying that

he had the slightest notion of doing more than borrowing

money to tide over the difficulty. Though there may be

circumstances in the case which might lead to the presumption

that the settlement was made to defeat creditors, yet when the

circumstances come to be explained and established, it may
be clear that no such intent existed in the minds of either of

the parties to the transaction (p).

Although there be no intention to defraud, the question

then is whether there is any evidence to show that the settlor

knew at the time when the settlement was executed that it

was a necessary consequence of the settlement that his

creditors would be defrauded (g), for in order to defeat a

(Q Towniend v. Westacott, 2 Beav. (o) Thorrvpsm v. Webster, 4 L. T.
344 ; Thompson v. Webster, 4 Drew. 750.

632, 4 L. T. 750, in Dom. Proc. (p) Thompson v. Webder, 4 L. T.
(m) Godfrey v. Poole, 13 App. Ca. 750, per Lord Chelmsford ; Re Lane-

p. 503. Fox, 1900, 2 Q. B. 508.

(n) Bott V. &mith, 21 Beav. 511. (g) Ibid.
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voluntary settlement it is not necessary that there should be

proof of an actual and express intent to defeat creditors. It

is enough if the facts are such as- to show that the settlement

would necessarily have that effect. That it does at some time

prove to have that effect is not, however, enough (r). If at the

date of the settlement the person making the settlement was

not in a position actually to pay creditors, the law will infer

that he intended by making the voluntary settlement to defeat

and delay them. Again, the same inference will be made by

the law, if after deducting the property which is the subject

of the settlement, sufficient assets are not left for the payment

of the settlor's debts*(s). The mere fact, however, that a debt

exists which existed at the date of the settlement, will not

make a deed fraudulent (t). But where the intention to

defraud is manifest, and no other purpose appears, this is

sufficient to bring the case within the statute and to override

all circumstances whatever (m).

A man may by executing a settlement defeat, defraud, or

delay his creditors, although, at the time he makes the settle-

ment, he may have more property than would be sufficient

to satisfy his creditors, after the settlement has been made,

because the property may be so inaccessible as to make it

almost impossible for the creditors to get possession of it—it

may be at the antipodes—it may be an accumulation of bad

debts very difficult to get. There might be fifty reasons to

bring it within the scope of the statute, so that a solvent man

in making a settlement may nevertheless be liable to have

that settlement avoided, although not only he was not insolvent

but might have had more than enough property left in some

form or other to satisfy his creditors (x).

But a voluntary settlement made bond fide by a person

having ample means outside the settlement for payment of

(r) Re Lane-Fox, infra. (0 Skarf v. Soulhy, 1 Mao. & G.

(s) Freeman v. Pope, 5 Ch. 538 ;
364.

Taylor v. Coenen, 1 C. D. 641 ;
(u) Acraman v. Corbett, 1 J. & H. ,

Eidl&r V. Bidler, 22 C. D. 74 ; Fx p. 423.

Chaplin, 26 C. D. p. 335 ; but see (x) Thompson v. Webster, 7 Jur.

dictum of Esher, M. K., in Fx p. N. S. 532, per Lord Cranworth.

Mercer, 17 Q. B. D. p. 298.
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present debts is not void because some years afterwards the

effect proves to be to defeat or delay future creditors, and such

a settlement cannot be set aside by the settlor's trustee in

bankruptcy {y). The existence of debts at the time of the

execution of the deed is not sufficient to debar a man from

executing a voluntary deed. A man may intend to pay every

debt as soon as it is contracted, and constantly use his best

endeavours and have ample means to do so, and yet be fre-

quently, if not always, indebted in small sums {z) . In the

absence of an intent to delay, defraud or defeat creditors a

voluntary settlement made by a settlor in embarrassed circum-

stances but having property not included in the settlement,

ample for payment of debts, due by him at the time of making

it, may be supported against creditors, although debts due at

the date of the settlement may to a considerable amount

remain unpaid (a).

It makes no difference whether the voluntary conveyance is

to trustees or directly to volunteers : if the conveyance is made
to trustees and all the cestuis que trustent are volunteers, the

conveyance to the trustees is void under the statute no less

than the interests of the cestuis que trustent (b).

A surety is no' more justified in placing his property out of

the reach of liability for the debt than if he were the principal

debtor (c). Nor is a man who has entered into a guarantee for

the liability of another justified in making a voluntary settle-

ment, if under the peculiar circumstances of the case the

possible liability under the guarantee is likely at no distant date

to become an actual debt. There may be a state of things in

which the liability of a guarantor might be so remote that it

need not be regarded, but if he conveys away all his property

by a voluntary settlement, it is doubtful whether the settlement

can in any case be supported in the event of his ultimately

being called on under his guarantee (d) . In a case, accordingly,

{y) Be Lane-Fox, 1900, 2 Q. B. (6) Townend v. Tolcer, 1 Ch. 458.

508. (c) Qoodrieke v. Taylor, 2 H. & M.
(a) Tovmsend v. Westacott, 2 Beav. 380, 2 D. J. & S. 135.

344. (d) Eidler v. Eidler, 22 0. D. 74.

(a) Kent v. Biley, 14 Eq. 190.
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where in 1872 a father gave a bank a guarantee to secure the

balance due from his son on his banking account to the extent

of l.OOOi. : and in May, 1877, the son's account was overdrawn

by 1,500Z., and the father in May, 1877, made a voluntary

settlement of a leasehold property worth 200Z. a year, his only

other property being furniture worth less than 200L and a debt

of l,500i. due to him from his son, and in 1880 the son went

into liquidation ; it was held that the settlement was void as

against creditors, for that under the circumstances the liability

under the guarantee ought to have been regarded as a sub-

stantial one ; that the father had no right to treat the sum of

1,500Z. due to him from the son as a good debt, and that after

the settlement the father had nothing left to meet his liability

under the guarantee (e).

It has been said that to bring a transaction within the pro-

visions of the statute 13 Eliz. c. 5, it should include the whole

or substantially the whole of the debtor's property (/) ; but

this statement of the law is directly opposed to that laid down

in an earlier case (g).

The provisions of the stat. 13 Eliz. c. 5, are not confined to

existing creditors, but extend to subsequent creditors, whose

debts had not been contracted at the date of the settlement (/i),

but the principle will not operate in favour of subsequent

creditors, unless it can be shown either that the settlor made

the settlement with the express intent to " delay, hinder, or

defraud " persons who might become creditors (i), or that after

the settlement the settlor had not sufficient means or reasonable

expectation of being able to pay his then existing debts (k), or

at least that there are debts unsatisfied which were due at the

date of the settlement (l) . If at the time of bringing the action

(e) Ibid. 91 ; Hollowmj v. Milla/rd, 1 Madd.

(/) Be Hvrth, 1899, 1 Q. B. at p. 414 ; Holmes v. Penney, 3 K. & J.

620. 99 ; Murphy v. Abraham, 15 Ir. Ch.

(c/) Alton V. Harrison, 4 Ch. at p. 371.

626. Qc) Spirett v. Willows, 3 D. J. & S.

Qi) Tarback v. Marbury, 2 Vern. 302 ; Freeman v. Pope, 5 Ch. 544.

509. (1) Jenhyn v. Vaughan, 3 Drew.

(i) StUeman v. Ashdovm, 2 Atk. 419 ; Barton v. Vanheythuysen, 11

481 ; Stephens v. Olive, 2 Bro. C. C. Ha. 132 ; Freeman v. Pope, 5 Ch. 554.
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no debt due at the execution of the settlement remains unpaid,

and there is no evidence to show that the settlement had for

its object the delaying, hindering, or defrauding of subsequent

creditors, the settlement prevails against them (m), but if any

debt due at the date of the settlement remains unsatisfied at

the time of bringing the action (n), or if there be evidence to

show that the settlement was made in contemplation of future

debts or in furtherance of a meditated design of future fraud,

although the settlor may not have been indebted at the time (o),

or if it be a necessary inference to be drawn from the facts and

dates that the deed was executed with a view to defeat persons

who might become creditors, the deed will be set aside (p).

If a settlement is set aside as fraudulent against creditors whose

debts accrued before its execution, subsequent creditors are

entitled to participate (q) : but if antecedent creditors cannot

make out a case for setting it aside, subsequent creditors cannot

impeach the settlement as fraudulent by reason of the prior

indebtment (r).

The true test, to be derived from the above cited cases,

appears to be, not whether there is any debt in existence

which was due prior to the settlement and which in the result

has remained unpaid, though the settlor continued solvent

after making the settlement, but whether from all the circum-

stances the Court can infer that the settlement was made with

the intent, actual or constructive, of delaying or defeating

existing or subsequent creditors (s).

The fact that the settlor at the date of the settlement was
largely engaged in speculative transactions (t), or was about to

(m) Jenkyn v. Vavghan, 3 Dre-w. 417 ; Reese River Co. v. Atwell, 7 Eq.
419 ; Thompson v. Webster, 7 Jur. 351.

N. S. 531 ; Re Lane-Fox, 1900, 2 (g) Richardson v. Smallwood, Jac.

Q- B. 508. 552 ; Ede v. Knowles, 2 Y. & C. C.
(n) Freeman v. Pope, 5 Ch. 544. C. 172 ; Barton v. Vanheythuysen, 11
(o) Stileman v. Ashdovm, 2 Atk. Ha. 132.

481
;

Richardson v. Smallwood, Jac. (r) See Holloway v. Millard, 1

552 ;
Holloway v. MUla/rd, 1 Madd. Madd. 419 ; Walker v. Burrows, 1

414
;
Spirett v. Willows, 3 D. J. & Atk. 94 ; Ede v. Kru>wles,'i,Y. & 0.

S. 302 ; Wa/re v. Gardner, 7 Eq. C. C. 172, 178.

32 1 ; Freeman v. Pope, 5 Ch. 544. (s) Sm. L. C. p. 22.

{p) Barling v. Bishopp, 29 Beav. {«) Crossleyv.Elworthy,WE(i.l58.
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engage in a hazardous business (u), is, of course, strong evidence

that, notwithstanding his apparent solvency, the real intention

of the settlor was to place the property beyond the reach of

his creditors, and the fact that he has already made pro-

vision for the objects of the settlement may not be immaterial

in estimating the bona fides of the transaction (x). It is

immaterial in such cases that there are no creditors whose

debts arose before the date of the settlement (?/).

A power of revocation inserted in a deed has always been Power of

revocation
looked on as strong evidence of fraud as against creditors, and m settlement

will in general make it void under the statute (z) . It is the £^aud?°^
°

same where there is a de facto power of revocation, though not

in express terms (a), or where there is an equivalent to what

is a power of revocation (b).

In order to make a voluntary settlement or conveyance void What pro-11-. . P^rty is

as agamst creditors, whether existing or subsequent, it is within the

indispensable -that it should transfer property which would ^ ^ "^ ^•

be liable to be taken in execution for the payment of debts (c).

Under the old law a voluntary settlement of stock or choses

in action, or of copyholds, or of any other property not liable

to execution, was not within the statute (d) : but copyholds,

bonds, money, stock, &c., being under statute 1 Vict. c. 110,

seizable in execution are now within the statute (e)

.

If a deed of voluntary settlement be duly executed, effect Ketention of

d66d. by
will be given to it, though it has been retained by the grantor, settlor will

and without notice of it having been given to any person (/). |^°*operation

Where a man having received money belonging to B. without

any communication with him, executed a deed of mortgage to

(«) Mackay v. Douglas, 14 Eq. (c) See Gfuy v. Pearies, 18 Ves.

106 ; Be Pearson, 3 C. D. 808 ; Exp. 196 ; Exp. HawJcer, 7 Ch. 214.

Bussell, 19 C. D. 588. (i) Ibid.; Norcutt v. Dodd, Cr. &
(x) Crossky v. Elworthy, 12 Eq. Ph. 100.

158. (e) Norihcutt v. Dodd, ibid. ; Bar-

(y) Mackay -7. Douglas, 14Sq. 106. rack v. M'Gulloch, 3 K. & J. 110

(z) Jenkyn v. Vaiighan, 3 Drew. French v. French, 6 D. M. & G. 95

427 ; Smith v. Hurst, 10 Ha. 30. Warden v. Jones, 2 D. & J. 76

(a) Tarback v. Marbury, 2 Vem. Stokoe v. Cowan, 29 Beav. 637.

509. (/) Way's Trust, 2 D. J. & S.

(b) Acraman v. Corbett, 1 J. & H. 365.

410.
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Claimants
under volun-

tary instru-

ment within
statute,

13 Eliz. c. 5,

s. 5, excep-
tion where
deed is for

valuable con-
sideration and
innafide.

B. for the amount, and retained possession of it in his custody

for twelve years and then died insolvent, it was held good

against creditors, there being no fraud connected with it,

the settlor having been solvent at the time of its execution,

and there being no evidence to show that the deed was meant

to be an escrow (gr).

A creditor under a voluntary covenant, or bond, although

post obit, is as much entitled to the benefit of the statute

13 Bliz. c. 5, even in equity, as any other creditor Qi).

Estates or interests in lands or chattels, &c., conveyed or

assured bond fide and for good consideration without notice to

the party who is dealing with the person who afterwards

becomes unable to pay his debts of any fraud or collusion, are

by the 5th section (i) excepted from the operation of the statute

13 Eliz. c. 5 (k). The section includes the purchaser of any

interest under the deed impeached, whether legal or equitable,

and prevents the deed being impeached against him (Z).

In order to come within the exception, and escape from the

operation of the statute, it is not sufficient that a conveyance

be upon good consideration or bond fide. It must be both for

good consideration and bond fide. Although a deed be made

upon good consideration within the meaning of the statute, it

is void against creditors, unless it be bond fide{m). But it

is not a ground for invalidating a bond fide sale that it was

made with intent to defeat creditors, if the purchaser is free

from fraud ; and fraud will not be imputed to a purchaser

merely because his solicitor was privy to it (n) . The expression

"good consideration" in the statute means valuable considera-

(g) Exton v. Scott, 6 Sim. 31.

Comp. Lloyd v. Attwood, 3 D. & J.

655 ; Gracknall v. Janson, 11 C. D.

22.

(h) Adames v. Hallett, 6 Eq. 468
;

and see Re Whittahtr, 1901, 1 Ch. 9.

(i) Commonly printed as sect. 6.

(A) Swpra, p. 183.

{I) HalifaxBanking Co. v.Oledhill,

1891, 1 Ch. 31.

(m) Twyne's Case, 3 Rep. 81
;

Worsley v. De Mattoi, 1 Burr. 474,

475 ; Cadogan v. Kennett, Cowp
434 ; Bott v. Smith, 21 Beav. 516

Rarman v. Richards, 10 Ha. 81

Thompson v. Webster, 4 Drew. 628
Lloyd V. Attwood, 3 I). & J. 655

Fraser v. Thompson, 4 D. & J. 600
Gorlett, V. Radcliffe, 14 Moo. P. G
121, 135 ; Middleton v. Pollock, 2 C
D. 108 ; Ex p. Ellis, 2 C. D. 797

;

Ex p. Chaplin, 26 C. D. 319.

(re) Re Tetley, 3 Manson, 321.
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tion. Meritorious consideration, such as love, affection, &c.,

though good as between the parties themselves, is not in the

eye of the law bond fide, if it is inconsistent with that good

faith which is due to creditors (o)

.

Marriage is in itself a sufficient consideration for an ante- Marriage a

nuptial settlement upon the husband, wife, or issue ; and in sideration.

the absence of fraud the settlement made by one of the con-

tracting parties is not invalidated by reason of the settlement

made by the other proving ineffective, as by reason of his or

her infancy, nor does any case of election arise as against the

other party or his or her representatives (p). Nor will the

fraudulent intent of the husband invalidate the settlement as

against the wife if she is free from fraud (g).

But a settlement made in pursuance of an agreement entered When the

into in contemplation of a marriage not recognised as valid by not a valid

the laws of this country, as between a man and his deceased °^^'

wife's sister, cannot (at any rate as far as it is executory {r)),

be supported (s) even as respects a provision made thereby for

children of a former legal marriage {t) ; and the same rule, it

is conceived, will equally apply where the marriage, though a

lond fide one, is invalid by reason of one of the parties having

contracted a previous marriage which, although not known to

be so, is still subsisting. In the ease of a settlement executed

as part of the arrangements of a marriage within the prohibited

degrees, there is not merely the absence of a good consideration,

but the presence of that which the Courts necessarily treat

as an immoral consideration, namely, an agreement for con-

cubinage instead of coverture. But a voluntary settlement

upon the woman herself, if not founded upon an agreement

for, although it in fact precedes, a concubinage of this descrip-

tion, and which purports on the face of it to be voluntary,

(o) Gofis T. Middleton, 2 Madd. Codrington v. Lindsay, 8 Ch. 593.

430 ; Taylor v. Jones, 2 Atk. 600 ; (q) Pa/rnellv. Stedman, Cab. & El.

Strong v. Strong, 18 Beav. 408 ;
153.

Thompson v. Webster, 7 Jur. N. S. (r) Ayerstv. Jenkins, 16 Eq. 275.

531 ; Golden v. GHllam, 20 C. D. 392 ; (s) Coulson v. Allison, 2 D. F. &

aff. 51 L. J. Ch. 503. J. 521.

(p) Campbell v. Ingilby, 21 Beav. (t) Chapman v. Bradley, 33 Beav.

567, 1 D. & J. 393. See, however, 61.
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cannot be set aside by the settlor or his representatives, if it

has been perfected by an actual transfer of the property to the

trustees (u).

How far the A question is frequently raised as to how far the considera-

of marriage ^ion of marriage extends. As against the settlor and his heirs,

extends.
limitations in favour of collaterals contained in an ante-nuptial

settlement are binding (x), but whether they will be supported

as against creditors or subsequent bond fide purchasers for

value has been the subject of frequent discussion (y). Limita-

tions in favour of collaterals in a marriage settlement are as a

general rule voluntary {z), but they will be upheld if there be

any party to the settlement who purchases on their behalf (a).

There are two exceptions to the rule that the valuable con-

sideration of marriage extends only to the husband, wife, and

issue of the marriage, and not to collaterals. The first is in

favour of a settlement made by a widow before a second

marriage on the children of a former marriage (6), but this

does not extend to a like settlement made by a widower (c).

The second is in favour of a settlement made on the children

of either of the marrying parties by a future marriage {d).

In Clarke v. Wright {e). Lord Blackburn was of opinion that

if the limitations in an ante-nuptial settlement in favour of

collaterals so far interfere with those which would naturally

be made in favour of the husband, wife, and issue, that they

must be presumed to have been agreed upon by all parties as

part of the marriage contract, they are not voluntary, and will

be upheld. And recent decisions have laid down the principle

that where such limitations are supported, it is not upon the

ground of consideration, but because they could not be defeated

without defeating the interests of persons who are within the

marriage consideration (/).

(tt) Dart, V. & P. 1009. (6) Clarle v. Wright, 6 H. & N.
(a;) Davenport V. Bishop, 1 Ph. 698

;

849 ; Gale v. Oale, 6 C. D. 144.

but see Wollaston v. Tribe, 9 Eq. 44. (c) Re Cameron and Wells, 37 C. D.

{y) Dart, V. & P. 1011 ; May on 32.

Fraud. Conv. 326—344. (d) Clayton v. Winton, 3 Madd.
(si) Johnson v. Legard,T. & R. 295

; 302, n. ; but see Wollaston v. Tribe,

Wollaston v. Tribe, 9 Eq. 44. 9 Eq. 44 ; De Mestre v. West, infra.

(a) Heap v. Tonge, 9 Ha. 104
; (e) 6 H. & N. 869.

Mullvns T. Guilfoyle, 2 L. E. I. 109. (/) Mackie v. Herbertson, 9 App.
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A post-nuptial settlement made in pursuance of articles or Post-nuptial

. T.- J- -ij. I J 11. • settlements
of a bmamg written agreement drawn up before marriage is when valid

valid against creditors, but a parol ante-nuptial agreement ^^^i°t*g

does not prevent a post-nuptial settlement from being volun-

tary, even though recited in the settlement (g), nor will a

written recognition after marriage of a verbal promise made

upon marriage support a post-nuptial settlement against

creditors (h). Nor can a post-nuptial settlement be supported

against creditors if made in pursuance of articles entered into

during infancy, and not ratified or referred to in the settle-

ment (i). Post-nuptial settlements are as a general rule

voluntary deeds, and therefore void as against creditors ; the

fact that a post-nuptial settlement may he founded on a moral

duty will not deprive it of its voluntary character {k) . But a

post-nuptial settlement becomes a settlement for valuable con-

sideration if made in consideration of the receipt of a further

portion (Z), or of an agreement to pay a further portion which

is afterwards paid(m), or (on a settlement of the husband's

estate) of the wife relinquishing her interest under an existing

settlement (w) ; or her jointure (o), or dower (if married before

the late Act came into operation) {p) ; or mortgaging her separate

estate (q), or property over which she had a power of appoint-

ment (r), to pay his debts. So if the settlor's father brings

property into settlement, the settlement, though post-nuptial,

is for value (s).

So, also, when in a post-nuptial settlement there is a bargain

between husband and wife, altering their relative positions as

to the estate, and their relative rights and interests in the

Ca. 303 ; De Mestre v. VTest, 1891, 308.

A. C. 264. (™) Brown v. Jones, 1 Atk. 190.

(g) Warden v. Jones, 2 D. & J. 76

;

(n) Harman v. Richards, 10 Ha.

Re Holland, 1901, 2 Ch. 145. , 81.

{h) Warden v. Jones, 2 D. & J. (o) Cottle v. Fripp, 2 Vem. 220.

76; Re Holland, supra. (p) Sug. 7i8.'

{i) Trowell v. Shenton, 8 C. D. (?) CaHer v. Bind, 22 L. T. 116,

318. coram Lord Hatherley.

(k) Jefferys v. Jefferys, Cr. & Ph. (r) See Whitbread v. Smith, 3 D.

138, 141. M. & G. 740.

(I) SUleman v. Ashdown, 2 Atk. (s) Hance v. Harding, 20 Q. B. D.

479 ; Ramsden v. Hylton, 2 Ves. 732.

K.F. 13
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estate, there is a valuable consideration for the settlement (<)

.

Where, accordingly, by a post-nuptial settlement, certain free-

holds belonging to the wife were settled by the husband and

wife to the use of the wife for life, and after her decease to

such uses as she should by will appoint, and in default of

appointment, to the use of children, with a power during her

life for the wife to lease at rack-rent, and with a power of

sale and exchange in the trustees with her consent, it was

held that, inasmuch as the husband by the settlement lost

his estate by the curtesy and also his power of preventing the

wife from alienating the estate during his life, while on the

other hand the wife was reduced by the same instrument

from being an owner in fee to a life estate with a testa-

mentary power of appointment, the estate going in default

to her children, both of them had given value, and that the

settlement therefore was one for valuable consideration (m).

So, also, in Hewison v. Negus (x), where the wife was

entitled in reversion to a moiety in freehold estates, and by

a post-nuptial settlement husband and wife by a deed duly

acknowledged conveyed their moiety of the estate, subject to

the prior life estate, to trustees and their heirs upon trust to

pay the rents to the wife for life for her separate use, and

without power of anticipation, with remainder to the husband

for life, and after the decease of husband and wife to such

persons as the wife should by will appoint, and in default of

appointment to the use of her children as tenants in common
in fee, with cross remainders between them, with an ultimate

limitation to the wife or heirs, it was held that, inasmuch as

the husband had given up his chance of an estate during the

coverture and of an estate by the curtesy, and had also given

his wife the first life interest in the estate, and the wife on the

other hand had given up her fee simple, there was a bargain

for value between them, and that the settlement was therefore

one for valuable consideration, and ought to be sustained

against a subsequent purchaser for value. So, also, in

(t) Re Foster and Lister, 6 C. D. {x) 16 Beav. 594, 22 L. J. Ch.

87. 655.

(u) Ibid.
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Teasdale v. Braithiuaite {y), where a woman having freehold

estates married without a settlement and afterwards husband

and wife conveyed by deed duly acknowledged the land to

trustees during the life of the wife upon trust for her separate

use without power of anticipation, and after her death to the

use of the husband for life, with remainder to their children

as therein mentioned, it was held that there was sufficient

consideration moving from the husband to make the settle-

ment one for valuable consideration, and that it was not void

as against a subsequent mortgagee without notice of the

settlement. "It is settled," said Bacon, V.-C. {z), "that if

husband and wife, each of them having interests, no matter

how much or of what degree, or of what quality, come to an

agreement which is afterwards embodied in a settlement, that

is a bargain between husband and wife which is not a trans-

action without valuable consideration (a) . But a settlement

concurred in by husband and wife is voluntary, if they merely

take back under the settlement such interests as they were

respectively entitled to independently of the settlement {h).

So, also, money laid out by the husband on land devised to

his wife for life, with remainder to her children, or in default,

&c., to her in fee was held good consideration for a conveyance

of it to the use of the wife for life, remainder to her children in

fee, and if no children to the husband absolutely (c). So, also,

where a wife was entitled to certain property for her life for her

separate use, remainder to the husband for life, with remainder

to their children as they should appoint, and she conveyed her

life estate to trustees for the benefit of her childreii, and the

husband covenanted to assign his life interest, if he should

{y) 4 0. D. 85, 5 C. D. 630. a valuable consideration, where there

(») Ihid., 4 C. D. 90. was a modification of the interests of

(a) See Wehnan v. Welman, 15 husband and wife in the property of

C. D. 570. Inasmuch as under the the wife, must now be regarded as

Married Women's Property Act, voluntary.

1882, the husband takes no interest (b) Butterfield v. Heath, 15 Beav.

in the property of the wife, where 408 ; Aeraman v. Corbett, 1 J. & H.

the marriage has taken place since 422.

the passing of the Act, post-nuptial (c) Crofts v. Middleton, 2 K. & J.

settlements, which under the old law 208.

were deemed to have been made for

13—2
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survive his wife, it was held that the settlement was for

valuable consideration (d).

In certain cases a settlement made upon a wife after marriage

is not to be treated as wholly voluntary, where it is done in

performance of a duty which a Court of equity would enforce.

Thus, if a man should contract a marriage by stealth with a

woman having a considerable fortune in the hands of trustees,

and he should afterwards make a suitable provision on her in

respect of her fortune, the settlement would not be set aside in

favour of the creditors of the husband, since a Court of equity

would not suffer him to take possession of her fortune without

making a suitable settlement on her (e)

.

Settlement of Iq Price V. Jenkins (/), it was held by the Court of Appeal

that a settlement of leasehold property is not a voluntary

conveyance under 27 Eliz. c. 4, on the ground that the assign-

ment of leasehold property is of itself a conveyance for valuable

consideration on account of the implied obligation to perform

the covenants in the lease . But in Lee v. Matthews (g) , the Court

of Appeal in Ireland dissented from the judgment in that case,

and declined to follow it. " The question," said Chief Justice

May, " in each case is, was the dealing a bargain or a gift ?

The existence of onerous liabilities, from which the covenantee

covenants to indemnify the assignor, may give the transaction

the character of a bargain for good and valuable consideration,

while, on the other hand, the gift of a valuable interest in

lands is not less a gift because the property so given carries

with it certain obligations. The gift is thereby diminished,

but it does not necessarily lose its essential character of gift

because it must be taken cum onere." Where, however, lease-

holds are settled by way of sub-demise, the doctrine of Price

V. Jenkins has no application (h) ; and the doctrine has no
application as against creditors to cases coming under 13 Eliz.

c. 6, and therefore a settlement of leaseholds, though carrying

{d) Joycev.Eutton,UIi.Ch.77. (/) 5 C. D. 621 j foUowed in

(e) Moore v. Bycault, Prec. Ch. 22

;

Harris v. Tubb, 42 C. D. 79.

Ward V. Shallet, 2 Ves. 16 Ramsden (g) 6 L. R. I. 530.

V. Hylton, ibid. 304; Arundell v. (/i) Shurmvr v. Sedgwick, 24 G. T).

Phipps, 10 Ves. 139, 597.
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liabilities and covenants,' is void under that statute as b'eing

calculated to deffeat«and delay creditors (i) . In Harris v.

Tubh (k), Kekewich,- J., treated the principle as laid down in

Price V. Jenkins as the rule, and the principles laid down in

Ridler v. Ridler and Exp. Hillman as exceptions to the rule.

If a person whose concurrence the parties think essential Concurrence

joins in a settlement, his concurrence will be deemed a "n gettlemenf

valuable consideration, even although he did not substan- may make it
° for value.

tially part with anything (Q. The concurrence in such cases

depends not so much on whether the concurrence passed any

interest as on whether it enabled a settlement to be made

which could not otherwise have been effected (m). The

joinder of a necessary party is not, however, always a sufficient

consideration. It has been held not to be so wherfe a limita-

tion was made not for his benefit, or at his desire, or in

pursuance of any contract of his (w). In separation deeds the

covenant usually entered into by the trustees to indemnify

the husband against the wife's debts will, as against creditors

and also, it is conceived, as against subsequent purchasers,

support any further settlement he may make on her (o).

A deed which appears on its face to be voluntary, may be Consideration

shown by any evidence (consistent with its terms) to have may^be^^^^^

been made for valuable consideration, but the evidence must proved,

be clear, and it must be proved beyond the shadow of a doubt

that there was that additional consideration which the parties

did not choose to put on the face of the instrument (p).

If the execution of a voluntary deed be not communicated

to the party benefited, there cannot be a question of con-

sideration. There can be no consideration without either

contract in the first instance, or such notice on the part of

the party benefited by the voluntary instrument, as after

knowledge of it changes his position. If, after the voluntary

(i) Bidhr v. Ridler, 22 C. D. 74. (n) Doe v. Bolfe, 8 A. & E. 650.

See Be Marsh and Lord Granville, (o) Dart, V. & P. 1005 ; May ou

24 C. D. 11, per Bowen, L. J. Fraud. Gonv. 285—294.

(k) 42 C. D. 79. (p) Kelson t. Kelson, 10 Ha. 385 ;

(I) Sug. 719 ; Dart, 1009. Tovmend v. Tdker, 1 Oh. 446 ; Levy

(m) Harman v. Bichaards, 10 Ha. v. Creighton, 22 W. R. 605.

87.
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settlement has been executed, its contents are communicated

to the person taking the benefit tii it, and, acting on the faith

of it, he does substantially alter his position^-that is, com-

municates to the donor his acceptance of the further security

—then, by so doing, he gives value to the donor, being the

value which the donor expected him to give. He has, in fact,

accepted the voluntary instrument as a consideration for the

action he takes on the faith of it. In that way it comes back

again really to contract, and upon that ground it is that the

Courts have refused to disturb voluntary deeds where con-

sideration has been given for them, so to say, ex post facto.

But where he has no knowledge, it is impossible that he can

give consideration in that way (q)

.

Voluntary A deed, though voluntary at the time of its execution, may

oome for afterwards become valuable by a consideration given since its

iMeratim™' execution (r), or by subsequent acts. If an assignment or

^ven since its appointment has been made to a volunteer, the subject of

which is afterwards assigned for value by the assignee or

appointee, the purchaser from him has a better equity than

the creditors (s). A man who has made a voluntary grant is

not entitled to have it set aside except on paying all that the

transferee has paid for it (t).

Purchase of a The benefit of 13 Eliz. c. 5, s. 6, has been extended to cases in

third parties""^ which the purchaser, innocent of any fraud on the part of the

secTe!™
owner of the property, has, by making a loan or payment,

become a purchaser, not for his own benefit, but for the purpose

of inducing the settlor to settle the property on his family (m).

In Bayspoole v. Collins (x), where the owner of an equity of

redemption settled it upon his wife and children at the request

of a near relative, and, in consequence of a small advance by
way of loan upon the security of his promissory note, the

settlement was upheld as being for valuable consideration.

(g) Jones v. BygoU, 44 L. J. Ch. (i) Aldbroughv. Trye, V CI. & Fin.
487, per Jesael, M. E. See Crouik- 463. See JuM v. Green, 45 L. J. Ok
nail V. Janson, 11 C. D. 1. m.

(r) Parr v. Eliason, 1 East, 95. (u) Thompson v. WebsUr, 4 D. &
(s) Morewood v. South Yorkshire, J. 605, 7 Jur. N. S. 531.

dkc, Ely. Co., 3 H. & N. 798. (a:) 6 Ch. 228.
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So where the consideration for the settlement was covenants

by the mother and brother of the settlor to pay him annuities

of 501. and 251. (y). So, also, where a man being in em-

barrassed circumstances, his mother agreed to advance the

money necessary to relieve him from his embarrassment, on

condition of his settling his estate on his family, the transac-

tion was upheld as being one for valuable consideration («).

So, also, where a man entitled to a life interest in the

dividends of consols, being largely indebted, his brother

agreed to, pay all debts, not charged on his life interest in the

consols, upon condition that such life interest should be

settled so as to be applicable for the maintenance of the man,

his wife and children, or any of them, at the absolute dis-

cretion of the trustees, the settlement was held valid as one

made for valuable consideration {a). So, also, where A. and B.

were indebted and, being under threat of eviction, executed a

deed, afterwards registered as a bill of sale, whereby, in con-

sideration of the payment of the debt by the father-in-law of

one of them, they conveyed to him the farm and all its

chattels, the deed was held to be for valuable consideration (6).

In considering whether or not a deed is voluntary, the Rules for

Court will take into consideration all the circumstances under whether a

which it was executed, and the relative positions of the
^Mdisvoiun-

parties, and will look at other deeds executed at the same

time, if they appear to be part of the same transaction,

although not mentioned in the impeached deed, and will take

into consideration any evidence which tends to throw light on

the reasons and considerations for the settlement, and, though

there is no proof either by intrinsic evidence or by anything

appearing on the face of the deeds of any stipulation or agree-

ment which there was sufScient consideration to support, yet

several transactions may be viewed together, and the parties

to them must be considered to have stipulated according to

the rights which they had, and any consideration which is

{y) Re Tetley, Ex p. Jeffrey, 66 (a) Holmes v. Penney, 3 K. & .T.

L. J. Q. B. m ; aff. 3 Manson, 321. 98. See Exp. Eyre, 44 L. T. 922.

(is) Thompson v. Webster, 1 Jur. (6) Smith v. Tatton, 6 L. R. I. 41.

N. S. 531.
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found to exist will either support the whole transaction or

none at all (c).

*o?S^r*
^^ '* ^^ ^°* enough, in order to support a settlement against

creditors, that it be made for valuable consideration. It

must also be hond fide. If it be made with intent to delay,

hinder, or defraud creditors, it is void against them, although

there may be, in the strictest sense of the term, a valuable

or even an adequate consideration {d). Cases have frequently

occurred in which persons have given a full and fair price for

goods, and where the possession has been actually changed,

yet being done for the purpose of delaying or defeating

creditors, the transaction has been held fraudulent, and has

therefore been set aside as against them (e). In Harman v.

Richards {f) , Lord Justice Turner, then a Vice-Chancellor,

says, " It remains to be considered whether the settlement

which was thus made for valuable consideration was also

hond fide ; for a deed, though made for valuable consideration,

may be affected by mala fides, but those who undertake to

impeach the bona fides of a deed which has been executed for

valuable consideration have a task of difficulty." " The fact

that there is a valuable consideration," said Mr. Justice Pry,

in Golden v. Gillamig), "shows at once that there may
be a purpose in the transaction other than the delaying or

defeating of creditors, and renders the case of those who
contest the deed more difficult."

Where the instrument sought to be set aside as fraudulent

against creditors is founded on a valuable consideration, an

actual and express intent to defeat creditors must be proved Qi).

The mere fact of a bond fide creditor being defeated is not

enough of itself to set aside a deed founded on valuable con-

sideration (i). In Holmes v. Penney (A;), the creditor was
excluded from all remedy in respect of his debt, and the

(c) Harman v. Bicha/rds, 10 Ha. Beav. 511.

88. (/) 10 Ha. 81.

(d) Twyne's Case, 3 Rep. 81 ; (^r) 20 C. D. 396.

Holmes V. Penney, 3 K. & J. 99. (h) Freemwn v. Pope, 5 Ch. 538,
(e) HM. ; Worsley v. De Mattos, per Giflfard, L. J.

1 Burr. 474, 475 ; Cadogcm v. Ken- (i) Sm/ith v. Tatton, 6 L. R. I. 41.
nett, Cowp. 434 ; Bott v. Srrvith, 21 (k) 3 K. & J. 98.
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existence of the debt must have been present to the. mind of

the settlor at the time of the settlement, but Lord Hatherley,

then a Vice-Chancellor, being of opinion that the person who

advanced the money as the consideration of the settlement,

had no knowledge at the time of the settlement that there

were any unpaid debts of the settlor in existence, and that

his only object was to make an honest family arrangement,

upheld the deed (Q. So, also^ in Golden v. Gillam (m), where it

appeared to be the object of a mother and daughter to make

an honest family settlement, under which the mother con-

veyed a farm to the daughter, and the daughter, in considera-

tion of the conveyance, undertook to maintain the mother

and to pay creditors whose debts had been contracted in

connection with the carrying on of the farm, the settlement

was upheld, though there was outstanding a debt of another

description to which the covenant did not apply, the Court

being of opinion that the settlement was a boiid fide one, and

that the debt in question was not present to the mind of the

settlor or her daughter at the time of the settlement.

The inquiry in every case is whether the deed was executed

with the intent to defeat or delay creditors. The mere fact

that, as a collateral result, it may have that effect will not

make the deed void within the statute, if -it was otherwise

made for good consideration and bond fide (n).

If the deed be for valuable consideration, it is immaterial

that the settlor may retain a life interest under it (o). But

if there is any secret trust or any proviso to pay the settlor

the dividends until execution issue, the settlement would be

fraudulent though made for value (p). In the case of a

merely voluntary settlement, the fact that the settlor may

derive any benefit under it would probably be fatal to the

deed (q).

U is not a ground for invalidating a bond fide sale that it

(1) See Ex p. Eyre, 44 L. T. 922. 98 ; Thompson v. fFebster, 7 W. E.

^ ~ 648.(m) 20 C. D. 396 ; aff. 51 L. J.

!h. 503.

(w) Ibid.

(o) Holmes v. Penney, 3 K. & J. (?) Ibid. 101.

Ch. 503. (P) Holmes v. Penney, 3 K. & J.

(w) Ibid. 98.
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Inadequacy
of considera-

tion, when
BTidenoe of

inala fidet.

was made with a view to defeat an intended execution. The

sale of property for good consideration made iond fide and

with a lona, fide intention to pass the property, is sufficient

to defeat the execution of a creditor (r). Nor is it a fraud

to mortgage personal property for money actually lent to the

mortgagor, even though the mortgagor's intention may be

thus to defeat the expected execution of a judgment creditor (s)

;

or to confess a judgment in favour of one creditor for the pur-

pose of giving him preference over another who is on the eve

of issuing execution on a judgment previously obtained (i).

The consideration of marriage, although the most valuable

of all considerations, if there be bona fdes, will not support

a settlement by a man in insolvent or embarrassed circum-

stances, if there be evidence to show that the intended wife

was implicated in any design to delay or defraud the creditors

of the intended husband, or that the marriage was part of a

scheme or contrivance between them to protect his property

against the claims of his creditors (it). But an ante-nuptial

settlement made by a man when insolvent is valid against

creditors, so far as concerns the interests of the wife and

children, though it may contain a false recital, if the wife had

no knowledge of the insolvency of the husband or of the false

recital [x). Though the marriage be bond fde&n.A. the settlor

solvent at the date of the settlement, a general covenant in an

ante-nuptial settlement made by a trader that all his aftpr-

acquired property shall be subject to the trusts of the settlement

is void as against creditors iy).

Mere inadequacy of consideration is not in general a circum-

stance which will of itself make an assignment void as against

creditors {z), but the inadequacy must not be so great as to

(r) Wood, V. Dixie, 7 Q. B. 892 ;

.

Hale V. Saloon Omnibus Co., 4 Drew.

496 ; comp. Bott v. Smith, 21 Beav.

511.

(s) Darvill v. Terry, 6 H. & N.

807.

(t) Holbird v. Anderson, 5 T. K.

235.

(m) Colomhine v. Penhall, 1 Sm. &

G. 228 ; Fraser v. Thompson, 4 D. &
J. 660 ; Buhner v. Hunter, 8 Ei^. 49 ;

Be Pennington, 5 Morrell, 268.

(x) Kevan v. Crawford, 6 C. D. 30 ;

Parnell v. Stedman, Cab. & El. 153.

(y) Be Clint, 17 Eq. 120.

(«) Copis V. Middleton, 2 Madd.
423.
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induce the belief that the transaction was a mere fraudulent

contrivance between the parties to defraud creditors (a), so

that when a man in a hopeless condition assigned to his

mother policies of assurance on his life amounting to 800L in

consideration of a debt of 180Z. owing to her, it was set aside

as a fraud against creditors (b). Where it appeared that the

consideration stated to have been paid was not really bond fide

paid, or was afterwards returned, the sale was not allowed to

override a prior conveyance, although voluntary (c) ; and when

the estate is conveyed as security for money to bp thereafter

advanced, it must be proved that money has actually been

advanced on the mortgage {d). But a vendor's giving back

part of the purchase-money to the purchaser's family does

not invalidate the sale (e) . A conveyance, though made for

valuable consideration, may under certain circumstances be

fraudulent against subsequent purchasers (/)

.

When the transaction is on the whole fair and honourable

and not induced by the fraudulent intention of defeating

creditors or purchasers, the Court is not very particular as

to the amount of the consideration {g) . It is enough if it is

valuable and not so entirely inadequate as from its insufficiency

to induce the presumption of fraud. The smallness of the

consideration is not a matter the Court will go into, except

so far as it is evidence that the transaction was a sham (h).

The case is all the stronger when the instrument is between

relatives. In such cases, less than in others, will the Court

weigh in very nice scales the amount of the consideration (i), or

hold that the difference between the real value of the estate and

the consideration given is a badge of fraud, or evidence of an

(a) Twyn^s Case, 3 Eep. 83 b; (/) Perry-Herrick v. Atwood, 2

Doe V. James, 16 East, 213 ; Strong D. & J. 21.

V. Strong, 18 Beav. 408 ; Hale v. {g) Holmes v. Penney, 3 K. & J.

Allnutt, 18 C. B. 527. 90 ; Atkinson v. Smith, 3 D. & J.

(6) Stokoe V. Cowan, 29 Beav. 637. 186 ; Thompson v. Webster, 4 D. & J.

(c) Roberts v. Williams, 4 Ha. 605 ; Townend v. Taker, I Cli. 446
;

130 ; Mullins v. GvMfoyle, 2 L. K. I. Price v. Jenkins, 5 C. D. 621

;

113. Bosher v. Williams, 20 Eq. 217.

(d) Doe V. Webber, 1 A. & E. 740. {h) Bayspoole v. Collins, 6 Ch. 228.

(e) Doe V. James, 16 East, 214, (i) Thompson v. Webster, 7 Jur.

per Lord Elleuborough, N. S. 532.
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intention to defraud creditors (k). In a case accordingly where

husband and wife jointly seised in fee mortgaged the estate

limiting the equity of redemption to such uses as they or the

survivor should appoint, and the property was reconveyed by

their appointment to the use of the wife for life, with remainder

to the use of the husband for life, with remainder to uses in

favour of their issue, it was held that her concurrence in the

settlement made by the reconveyance was a suf&cient considera-

tion to support it against a subsequent purchaser from the

husband (Z). So if a post-nuptial settlement be made with the

aid of another person whose concurrence is essential to its full

validity, as is the case of a settlement by tenant for life and

tenant in tail in remainder, this may take from the instrument

its voluntary character (m). So a family compromise founded

on doubtful intestacy is valid (n) . But of course the fact of

the grantees having had estates in the property which, as in

the case of estates in remainder on an estate tail, have been

destroyed by the settlor will hot support the settlement (o).

A nominal consideration is insufficient to support a deed.

When accordingly a deed conveying the whole real estate of

the grantor and otherwise voluntary contained a covenant by

the grantor that under certain specified circumstances and

within a limited period he would build a house on part of the

estate conveyed, but there was no shifting clause or proviso

for defeasance in case of non-performance of the covenant, it

was held that' the covenant raised no consideration affecting

the voluntary nature of the contract (j)).

When there has been a sale for value, not only must fraud

be shown, but, in order to avoid the transaction as against a

purchaser, it must be shown that he was privy to the fraud

against creditors. A conveyance cannot be invalidated where

there is a bond fide purchaser (3). The fraudulent intent of

(70 Tovmend v. Taker, 1 Ch. 446

;

Bayspoole v. Collins, 6 Ch. 232 ;

Golden v. Gillam, 20 C. D. 396 ; aff.

51 L. J. Ch. 503.

(Q Atkinson v. Smith, 3 D. & J.

186.

(m) Dart, V. & P. 1007.

(«) Heap V. Tonge, 9 Ha. 90.

(0) Gormick v. Trapovd, 6 Dow,
60.

{p) Rosher v. Williams, 20 Eq.

210.

{g) Gopis V. Middleton, 2 Madd.
426.
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the vendor or settlor will not invalidate the deed if the pur-

chaser was free from fraud (r). Even though there maybe
some suspicion in the circumstances of the case, the purchase

will be held good unless it is shown that it was a contrivance

to defeat creditors and that the purchaser was privy to it (s)

.

And fraud will not be imputed to a purchaser merely because

his solicitor was privy to it (t).

When a recovery was suffered by A., tenant for life, and B.

his son, tenant in tail in remainder, and by the deed leading

the uses of the recovery, A.'s life estate was limited to B. in

order to defraud A.'s creditors, and subject thereto the property

was settled on B. for life, with remainder to his first and other

sons in tail, but B. was not privy to the fraud, it was held

that the recovery was good, and that the deed leading to uses

was bad, so that A.'s life estate passed to his assignees in

a subsequent bankruptcy, and subject thereto B. became

entitled in fee simple (u). A conveyance pending an action

or judgment is not necessarily void if supported by a valuable

consideration (x).

The benefit of the section which excepts from the operation Purchase

of the statute conveyances made bond fide and for valuable no "be taken

consideration is strictly confined to the purchaser and the so as to defeat

interest created in his favour, so that even when there is a

bond fide purchaser, the consideration received for property

sold by a debtor is liable to the same rules as the property

would have been if unsold (3/).

A fraudulent intention to which the purchaser is a party Mala fides

will override all inquiry into the consideration {z). " If," said consideration.

Lord Mansfield in Cadogan v. Kennett{a), " the transaction

be not bond fide, the circumstance of its being done for a

(r) French v. French, 6 D. M. & (x) See Marlow v. Orgillj 8 Jur.

G. 101 ; Oolden v. Gillam, 20 C. D. N. S. 789, 829 ; Ba,rmJ,l v.. Terry, 6

394 ; aff. 51 L. J. Ch. 503 ; Parnell H. & N. 807.

V. Stedman, Cal). & El. 153. (y) French v. French, 6 D. M. &
(s) Hale V. Saloon Omnibus Co., 4 G. 95 ; Neale v. Day, 28 L. J. Ch.

Drew. 496. 45.

(t) Re Tetley, 3 Manson, 321. (sj) Acraman v. porbett,! J. & H.

(u) Tarleton v. Liddell, 17 Q. B. 423.

390, 4 De G. & Sm. 538 ; IVakefield {a) Cowp. 434.

V. Gibhm, 1 Giff. 401.
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valuable consideration will not alone take it out of the

statute." If moreover the purchaser must have been aware

that the debtor was in a state of insolvency, or that the effect

of the deed will be to leave the debtor without the means of

paying his debts, the transaction, though for value, cannot

be upheld (b).

Though there be a judgment against the vendor, and the

purchaser has notice of it, that fact will not of itself affect

the validity of the sale of personal property. But if the pur-

chaser, knowing of the judgment, purchases with the view

and purpose to defeat the creditor's execution, it is iniquitous

and fraudulent, notwithstanding he may have given a full

price, for it is assisting the debtor to injure the creditor.

The question of fraud depends on the motive (c).

In Barling v. Bishopp {d} a voluntary conveyance with the

intention of depriving the plaintiff in an action of the fruits

of his verdict was held bad. So also, when the object of the

deed was to defeat proceedings under a winding up, it was

held bad (e). But where the liability of a solvent settlor

in respect of a pending action is highly speculative, the

settlement will not be bad (/).

The absence of any fraudulent intention on the part of the

debtor is not sufficient to uphold the settlement, if the settle-

ment has been procured by the fraud of the donees. The

distribution accordingly by a debtor, when in a weak state

of mind and body, of the whole of his property among his

children, partly in consideration of annuities for his life, partly

by voluntary settlement, and partly by pecuniary gifts, was
held void under 13 Eliz. c. 5, the Court being satisfied that

the children were aware at the time that the creditor's claim

would be defeated, though it did not appear that the debtor had
any such intention (g).

(6) Corlett v. Radcliffe, 14 Moo. (c) Bern Bwer, cfcc, Go. v. AUwell,
P. C. 135 ; French v. French, 6 7 Eq. 347.

D. M. & G. 103. (/) Ex p. Mercer, 17 Q. B. D.
(c) 1 Burr. 474, Oowp. 434, per 290 ; cf. Reg. v. HopUns, 1896, 1

Lord Mansfield ; 8 Taunt. 678, per Q. B. 652.

Dallas, C. J. (g) Garnish v. Glark, 14 Eq. 184
;

(d) 29 Beav. 417. cf. Golden v. Gillam, 20 C. D. 389.
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Under the Bankruptcy Act, 1883, s. 47, any settlerdent of Bankruptcy

property (not being a settlement made before and in con- g. 47.
'

sideration of marriage, or made in favour of a purchaser or ^"y^g^^
incumbrancer in good faith and for valuable consideration,

or a settlement made on or for the wife or children of the

settlor of property which has accrued to the settlor after his

marriage in right of his wife) shall, if the settlor becomes

bankrupt within two years after the date of such settlement,

be void as against the trustee in bankruptcy, and shall, if the

settlor becomes bankrupt at any suhsequent time within ten

years after the date of such settlement, be void against the

trustee in bankruptcy,' unless the parties claiming under such

settlement can prove that the settlor was at the time of making

the settlement able to pay all his debts without the aid of the

property comprised in such settlement, and that the interest

of the settlor in such property had passed to the trustee of

such settlement on the execution thereof. The section also

provides that any covenant or contract made in consideration

of marriage for the future settlement on or for the settlor's

wife or children of any property wherein he had not at the

date of the marriage any interest, and not being property in

right of his wife, shall, on his becoming bankrupt before it

has been actually transferred or paid, be void against the

trustee in bankruptcy.

" Settlement " for the purposes of the section does not

include a gift of money to a son in order to start him in

business (h), but it has been held to include gifts of jewellery

and other chattels made within two years of the bankruptcy {i).

On the other hand a slight consideration will suffice to prevent

the settlement being voluntary within the section (k).

In order to constitute a "purchaser in good faith" within

the section it is sufficient if there be good faith on the part

of thiB purchaser ; it is not necessary that both parties to the

transaction should act in good faith (l).

(h) Re Player, 15 Q. B. D. 682 : {k) Re Tetley, 3 Manson, 321.

Re Plvmmer, 1900, 2 Q. B, 790. (l) Mackintosh v. Pogose, 1895,

(i) Re Tankard, 1899, 2 Q. B. 1 Ch. 505.

57,.
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It seems that a voluntary settlement avoided under the

section is not avoided absolutely, but only so far as may be

necessary to satisfy the debts of the bankrupt and the costs

of the bankruptcy (m). Nor does the settlement become void

ab initio, but only as from the date of the act of bankruptcy (n).

The rule that a trustee in bankruptcy stands in the bank-

rupt's shoes does not apply to cases under settlements which

come within sect. 47 of the Bankruptcy Act, 1883, or the

statute 13 Eliz. c. 5, or to cases of fraud (o).

The law relating to the prevention of frauds upon creditors

by secret bills of sale is to be found in the Bills of Sales

Acts, 1878 and 1882, with minor amending Acts of 1890 and

1891, but the subject is too special to be dealt with at length

in the present treatise.

Transactions which have for their object the defeating or

defrauding of creditors must be carefully distinguished from

cases where a sale or assignment or other conveyance merely

amounts to giving a preference to one creditor or to one set

of creditors over another. The law tolerates assignments

giving one creditor a preference over another. The fact that

a man may have assigned the whole or the bulk of his pro-

perty to a creditor or set of creditors and that the assignment

may have been expressly made with the intent to benefit

some creditors (p), or to defeat the claim of a particular

creditor, is of no consequence under the common law or under

the statute of Elizabeth, if the consideration be adequate (g),

and the bill of sale or assignment be not a contrivance resorted

to by the debtor as a mere cloak for retaining a personal

benefit in his own favour (r). The test is, was the deed bond

fide, or was it a mere cloak for retaining a benefit to the

grantor (s) ? A payment is bond fide within the meaning of

the statute of Elizabeth, if it is intended to be a payment,

and a security is bond fide if it was intended to be a security,

(m) Be Sims, 3 Manson, 340.

(n) Carter and KenderMne's Con-

tract, 1897, 1 Ch. 776.

(o) Re Holland, 1901, 2 Ch. 145.

(p) Alton V. Harrison, 4 Ch. 625.

(g) Middlelon v. Pollock, 2 C. I).

106 ; Exp. Games, 12 C. B. 321.

(r) Alton V. Harrison, 4 Ch. 625.

(s) Ex p. Games, 12 C. D. 314,

324.
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even though the debtor knew he was insolvent, and even

although the creditor who accepted the money knew it. The

meaning of the Statute is that the debtor must not retain

a benefit for himself. It has no regard whatever to the

question of preference or priority among the creditors of

the debtor. The creditor of an insolvent debtor who dies

without having been adjudicated a bankrupt is entitled to

the benefit of any payment or security made or given by the

debtor (<)•

Assignments, conveyances, or gifts, though not fraudulent Fraud upon
CTGclitOl'S

within the Statute 13 Eliz. c. 5, may be fraudulent as against under the

creditors within the jfrovisions of the bankrupt laws. Any bankrupt law.

transfer which is fraudulent within the meaning of the

Statute of Elizabeth is also fraudulent and an act of bank-

ruptcy under the bankrupt law, and void as against assignees

upon an insolvency (u). But a conveyance to a creditor of

his whole property, or of the whole of his property with an

exception merely nominal, in consideration of a bygone or

pre-existing debt, though not fraudulent within the Statute

of Elizabeth (x), is fraudulent under the Bankruptcy Act, and

an act of bankruptcy (y). The principle of the bankrupt laws

being the equal distribution of the property and effects of a

bankrupt among his creditors, acts which are done with the

object of preventing an equal distribution of the property and

effects of a bankrupt among his creditors are fraudulent within

the meaning of those laws (z). The assignment accordingly

by a man of the whole of his estate and effects, or of the

whole with a colourable exception of part only under such

circumstances as necessarily to defeat and delay his creditors,

is a fraud within the meaning of those laws, although there

be no actual moral fraud («). Where therefore the debtor's

property consisted chiefly in the implements of his trade,

(0 Middleton v. Pollock, 2 C. D. Be Wood, 7 Ch. 302 ; Ex p. Games,

108.

(u) Doe V. Ball, 11 M. & W. 531 ;
(z) You7ig v. Waud, 8 Exch. 234.

Ex p. Games, 12 C. D. 321 ; Re (a) Allen v. Bonnett, 5 Ch. 5Y7

;

HiHh, 1899, 1 Q. B. 612, 620. Re Wood, 7 Ch. 305 ; Exp. King, 2

(x) But see ante, p. 186. C. D. 263 ; Ex p. Payne, 11 C. D.

(y) Allen v. Bonnett, 6 Ch. 580; 539.

K.F. 14
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the assignment of these, which consequently rendered him

incapable of carrying on his trade, was in substance an

assignment of all his property, and void against his trustee

in bankruptcy (6). But where there is a substantial exception

out of the debtor's property, such an exception as might

possibly enable him to carry on his trade with advantage, an

assignment of the whole of the rest of his property cannot be

necessarily and by force of law, without reference to extrinsic

circumstances showing fraud, an act of bankruptcy (c). In

such a case it would be necessary to prove some other

circumstances besides the mere execution of the deed to

satisfy the Court that it was intended to be a fraud upon

creditors (d). Whether an exception is substantial enough

depends on the circumstances of the case (e). If the property

excepted out of the assignment is propertj'^ which cannot be

taken in execution by a creditor, it does not constitute a sub-

stantial exception (/). Nor is there a substantial exception

when a trader assigns everything except his household furni-

ture and book debts of small value (^). So also a deed is

invalid although a substantial part of the property be not

comprised in it, if the necessary consequence of it be to cause

insolvency or to defeat and delay creditors (h). The rule

applies with peculiar force, if the fact of his embarrassed

circumstances be known or must be necessarily taken to be

known to the assignee (i). In determining whether a bill of

sale comprises the whole of the debtor's property, the value

of his book debts is to be taken into consideration (fe).

The assignment by a trader of his property and effects

for a present advance of money is not necessarily a fraud

upon the bankrupt laws, though the whole of his stock,

present and future, is included in the conveyance. A present

(6) Re Rayment, 80 L. T. 807.

(c) Lomax v. Bvxton, L. R. 6

C. P. 112, per VfiWes, .J.

(d) lUd.

(e) Ex p. King, 2 C. D. 263, per

Mellisli, L. J. ; Ex p. Hughes, 1893,

1 Q. B. 595.

(/) Exp. Hawker, 7 Ch. 214.

(g) Ex p. Bland, 6 D. M. & G.

761.

(h) Young v. Wand, 8 Exch. 221

;

Ex p. Wensley, 1 D. J. & S. 281

;

Be Wood, 7 Ch. 305.

(i) Young v. Fletcher, 3 H. & C.

732.

(h) Exp. Burton, 13 C, D. 102.
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substantial advance puts the transaction upon the same footing

as an assignment with a substantial exception of part of the

property. The advance may be the means of enabling him

to go on with his trade, and so the transaction may be

beneficial to creditors. If the conveyance be made bond fide

for the purpose of enabling him to carry on his business, it

cannot be called a fraudulent act as tending to defeat or delay

creditors, although the property or effects have been sold or

pledged for a sum less than their value. A bond fide sale of

goods in a season of pressure by a trader for whatever ready

money can be obtained is valid, though the price be small.

The proportion which the sum raised bears to the value of

the property sold or pledged is a circumstance to be considered

in determining whether the transaction is bond fide or not,

but it is not conclusive that it is fraudulent (Z) . It is for the

Court to say whether, under all the circumstances of the case,

the effect of the assignment is to defeat or delay creditors (m).

If, however, there was in the minds of the parties the sinister

object of defeating or delaying creditors, the advance of even

a substantial part of the value of the property at the time of

the assignment will not make the transaction valid. But the

Court will not hold that a deed conveying property in con-

sideration of a present advance which bears a substantial

proportion to the value of the property to be invalid unless it is

satisfied that there exists an intention to defeat and delay and

consequently to defraud creditors; and that object must be

the object not only of the bankrupt but also of the party who

is dealing with him. A person dealing bonA fide with the

bankrupt would be safe. Unless he knows, or from the very

nature of the transaction must be taken necessarily to have

known, that the object was to defeat or delay creditors, the

deed cannot be impeached (n). A conveyance by a trader of

all his property was held fraudulent upon creditors within

(I) Bittlestone v. Cooke, 6 E. & B. (m) Pennell v. Reynolds, 11 C. B.

307 ; Bell v. Simpson, 2 H. & N. N. S. 709 ; Ex p. Cohen, 7 Ch. 22
;

410 ; Pennell v. Reynolds, 11 C. B. Exp. Cooper, 10 C. D. 325.

N. S. 709. See Ex p. Wensley, 1 {n) Frcuser v. Levy, 6 H. & N.

D. J. & S. 281. 16. See Re Colemere, 1 Ch. 128.

14—2
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the meaning of the bankrupt laws, even though made in

consideration of marriage, it being shown that the wife

was cognizant of the embarrassed state of the husband's

affairs (o)

.

An assignment of all a trader's effects to secure a present

advance or present and future advances bond fide agreed to

be made for the purpose of enabling him to carry on his

business, is not an act of baakruptcy {p). So, also, an

assignment by a trader of all his effects to secure an advance

to enable him to satisfy a pressing demand and thus to

continue his business, is not of itself an act of bankruptcy (5)

;

and, if the advance be to pay off a subsisting charge on the

property, the transaction will be protected, although the

security is not transferred, but a new mortgage is executed,

even although the person advancing the money had notice of

an act of bankruptcy committed by the debtor (r).

A security comprising all the debtor's property for an

existing debt arising from a loan previously made will not be

an act of bankruptcy if it is made in performance of an agree-

ment, whether written or parol (s), hand fide entered into at

the time of the loan (t). But an agreement of this sort will

not protect the transaction, if it is not absolute but conditional

to give a security on the request of the creditor, and such

request is purposely postponed until the debtor is in a state

of insolvency in order to prevent the destruction of his credit

which would result from registering the deed(M). Such a

transaction will be regarded as evidence of a design to commit

a fraud on the general creditors {x). Nor can a man under a

secret unregistered agreement borrow money with which to

carry on business, enjoy credit, contract debts, and acquire

(0) Golombine v. Penhall, 1 Sm. & Bvxcton, L. K ? C. P. 112.

G. 228; Bulmer v. Hunter, 8 Eq. 49

;

(r) Ex p. Harris, 19 Eq. 253.

Be Pennington, 5 Morrell, 268. (s) Harris v. Bickett, 4 H. & N. 1

;

(p) Hutton V. Cruttioell, 1 E. &B. Exp. Foxley, 3 Ch. 515.

15; Harris v. Bickett, 4 H. & N. 1

;

(f) Jones v. Harber, L. B. 6 Q. B.

Exp. Bann, 17 C. D. 26. 77 ; Exp. Izard, 9 Ch. 271.

(g) Hutton v. Oruttwell, 1 E. & B. (u) Ex p. Fisher, 7 Ch. 636 ; Ex p.

15 ; Ha/rris v. Bickett, 4 H. & N. 1

;

Burton, 13 C. D. 102.

Be Oolemere, 1 Ch. 128; Lomax v. (a;) Exp. Fisher, 7 Ch. 636.
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property subject to an undertaking that at any moment he .

may be called on to pay the money or else to give up not

merely the property he had at the time of the bill of sale, but

all the property he might have acquired iy)

.

An assignment by a debtor of all his property and effects Assignment

partly as a security for a past debt and partly as a security partly in oou-

for a substantial fresh advance, is not necessarily an act of ^"^^^
gbt' and

bankruptcy. If the assignment is made not merely for an a fresh,-,,,, 1 u advance of

antecedent debt but also for a present further advance, of money.

which the debtor really has the advantage and which he can

apply to the purchase^ of stock or otherwise for his use, the

transaction is considered on the same footing as if there was

a substantial exception out of the debtor's property, and is

therefore not necessarily per se an act of bankruptcy (a). It

is not necessary to the validity of the transaction that a

security should be given at the time of the advance. The

rule applies where a sum of money is advanced upon the faith

of a contract that a bill of sale shall be given. If a bill of

sale is subsequently given in performance of an agreement

entered into at the time of the further advance, it stands upon

the same footing, and will have the same effect with respect

to creditors, as if it had been given at the time of the further

advance (a)

.

But if the giving of the bill of sale is purposely postponed

till the circumstances of the debtor become hopeless and he

is on the verge of bankruptcy, the antecedent agreement will

not support it(&). Nor will the agreement to give a bill of

sale be upheld, if it appear to have been concocted between

the creditor and the debtor for the purpose of evading the

remedy which the Act as to bills of sale intended to provide

for the benefit of creditors (c).

In order that the execution of a bill of sale of substantially

(y) Exp. Hauxwell, 23 C. D. 626. Fisher, 7 Ch. 64?.

(2) Lonrnx v. Buxton, L. E. 6 C. (5) Ex p. Fisher, ibid.; Ex p.

P. 112 ; Allen v. Bonnett, 5 Oh. 577 ;
Burton, 13 0. D. 102 ; Ex p. Kilner,

Ex p. Fisher, 7 Ch. 642 ; Ex p. Games, ibid. 249.

12 C. 1). 321. (c) Ex p. Cohen, 7 Ch. 20 ; Ex p.

(a) Ilutton V. CruUwell, 1 E. & B. Hauxwell, 23 C. D. 626.

15 ; Ex p. King, 2 C. D. 263 ; Ex p.
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the whole of a debtor's property and effects as a security for

a pre-existing debt, and further advances may not be an act

of bankruptcy, it is necessary that there should be an agree-

ment binding the grantee to make further advances. It is

not sufficient that further advances should have been in the

contemplation of the parties, the deed being so stamped as

to cover them and further advances having been actually

made after the execution of the deed (d). But it is enough

if there is a contemporaneous parol agreement on the part

of the creditor to make further advances to a sufficient

amount, and such advances are afterwards in fact made, even

though the deed contains no covenant or obligation on the

part of the creditor to make further advances (e). Where

there was a parol agreement on the part of the creditor to

make fresh advances, but no covenant or written, agreement

binding him to do so, the transaction was upheld (/).

Where a bill of sale comprising the whole of the grantor's

property is given on the eve of bankruptcy to secure a

pre-existing debt, and it is attempted to support it by an

agreement alleged to have been made at the time the money
was advanced, it is for the Court to judge from all the

surrounding circumstances whether the agreement was a

bond fide one, or whether the bill of sale was purposely post-

poned in order to protect the grantor's credit. The onus

probandi is upon the person who sets up the prior agreement

to prove not only that the agreement did exist, but that it

was in all respects a bond fide agreement (g).

It is not essential for the validity of transactions of this

sort by way of security that the advance should be of equal

value with the existing debt or the property charged, if it

be bond fide to enable the debtor to carry on his business (h).

Neither is it essential that the equivalent should be a sum
of money paid down. If the debtor has something done for

(i) Exp. Dcmn, 17 C. D. 26. A. C. 135.

(e) Ee WimManley, 1 C. D. 290, (g) Ex p. Eilner, 1.3 C. D. 246 ;

560. Ex p. Haiwwell, 23 C. D. 626.

(/) Ex p. Wilkinson, 22 0. D. (h) Exp. Fisher, 7 Ch.642; Exp.
788 ; Jamaica v. LaicelUs, 1894, Ixard, 9 Ch. 271.
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him that will enable him to carry on his business, that will

be a sufficient equivalent, as where the drawer
^
of bills of

exchange took them up at maturity at the request of the

acceptor (i). So, also, where the agreement was to supply

goods on credit and they were supplied (k).

To constitute a substantial advance, it is not necessary that

there should be money actually paid down. It is enough if

a trader carrying on his business has something done for him

which will enable him to continue carrying it on(Z). The

payment accordingly of bills by the drawee at the request

of the acceptor is a substantial advance, and prevents the

assignment by a man of all his property and effects from

being an act of bankruptcy (/n). An honest giving of time

to a trader may be as fair and valuable an equivalent as

an advancement of money (w). But the forbearance of the

grantee of a bill of sale to enforce a judgment is not a

sufficient consideration for an assignment of the whole of the

debtor's property to secure a past debt (o)

.

Whether or not a further advance is a substantial one or

only intended to give colour to a security which is in reality

made only for the purpose of securing a pre-existing debt,

is a question to be determined on the circumstances of each

particular case(^). It is not a question whether the further

advance is great or small, but whether there was a bond fide

intention of carrying on the business (g). Though however

the smallness of the fresh advance does not necessarily make

the conveyance an act of bankruptcy, it affords evidence that

the principal object of the parties in the whole transaction

was not to enable the debtor to continue his business or meet

his engagements but to secure the past debt (r). Though

there may be an advance in point of form, yet if from the

{i) Exp. Reed, 14 Eq. 593. {p) Ex p. King, 2 C. D. 262.

(it) Ex p. Sheen, 1 C. D.,560. (j) 2 C. D. 798, per Hellish, L. J.

Q) Exp. Reed, 14 Eq. 593. Ex p. Johnson, 26 C. D. 338

(m) Ibid. Jamaica v. Lascelles, 1894, A. C. 135.

(n) Phil/ps V. Homstedt, 1 Ex. D. (r) Ex p. Fisher, 7 Ch. 642

62. ' Philps V. Hornstedt, 1 Ex. ,D. 62

(o) Ex p. Cooper, 10 C. D. 325

;

Exp. King, 2 C. D. 256.

Exp. Payne, 11 C. D. 539.
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mode in whicli the advance is made, it comes into the

hands of the debtor under such circumstances that he does

not get the real enjoyment of the money so advanced, the

advance will not prevent the transaction from being an act

of bankruptcy (s).

The lapse of twelve months from the date of a deed by

a trader assigning all his estate and effects before anyfM
issues will prevent the deed from being invalidated as an act

of bankruptcy (i). "If," said Lord Justice Giffard in Allen

v. Bonnett {u) , "the deed be without consideration or the

consideration has been in substance fictitious, or if the deed.

was not intended to operate according to its tenor and effect,

or was a fraudulent preference, or was void as being obnoxious

to the provisions of the 13 Eliz. c. 6, the lapse of more than

twelve months from its execution would be of no importance,

but where these circumstances do not arise, the lapse of

twelve months before any Jiat issues validates that which

would be otherwise impeachable " {x).

Fraudulent It is enacted by the Bankruptcy Act, 1883, s. 4, sub-s. 1,

^ ,
' , that it shall be an act of bankruptcy (a) if a debtor makes

Bankruptcy r j \ >

Act, 1883, s. 4, a conveyance or assignment of his property to a trustee or

trustees for the benefit of his creditors generally, (b) if he

makes a fraudulent conveyance, gift, delivery or transfer of

his property, or of any part thereof. In the first case (a)

there must be a conveyance or assignment ; other modes of

disposition, such as a declaration of trust, will not suffice (y).

In the second case (b) there must be a conveyance, gift,

delivery or transfer with a fraudulent intent {z), and a convey-

ance will be deemed fraudulent in the latter case as necessarily

defeating and delaying creditors if (1) it is of substantially

the whole of the debtor's property, (2) in consideration of a

past debt, and (3) there is no fair present equivalent (a). A
bill of sale accordingly of his whole property to secure a past

(s) Graham v. Chapman, 12 C. B. {x) Ex p. Games, 12 C. D. 321.

85. See Lomax v. Bvxton, L. R. 6 {y) Exp. Foley, 24 Q. B. D. 728.

C. P. 112, per Willes, J. (z) lUd.
(t) Allen V. Bonnett, 5 Ch. 577 ; (a) Baldwin, 94 ; Be Hirth, 1899,

Lomax v. Buxton, L. B. 6 C. P. 112. 1 Q. B. 612.

[u] 5 Cli. 581.
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debt was held to be an act of bankruptcy (6) . But where a

creditor has in his possession goods belonging to his debtor

and subject to a lien for the debt, and the debtor requests

him to sell the goods for their joint benej&t and to pay himself

out of the proceeds the amount due and to hand over to him

the balance, the transaction is not a fraudulent transfer, even

though it should afterwards turn out that the goods in

question were the whole property of the debtor (c)

.

A sale is not a fraudulent transfer because there is an

intention in the mind of the vendor to use the purchase-

money for the purpose of making a voluntary preference,

though the purchaser may know the motive of the sale and

the intention of the vendor with respect to the proceeds (d).

But where a sheriff has seized goods under an execution and

before sale the debtor agrees with the execution creditor to

sell him the goods seized for the amount of his debt and the

sheriff's charges, there is a fraudulent transfer, if the debtor

was in a state of insolvency (e).

It is enacted by sect. 48 of the Bankruptcy Act, 1883, that Fraudulent
Drcf6r6]1C6

" every conveyance or transfer of property or charge thereon

made, every payment made, every obligation incurred, and

every judicial proceeding taken or suffered by any person

unable to pay his debts as they become due from his own

money (/) in favour of any creditor or any person in trust

for any creditor, with a view of giving such creditor a pre-

ference over the other creditors (g), shall, if the person making,

taking, paying, or suffering the same is adjudged bankrupt

within three months after the date of making, taking, paying,

or suffering the same, be deemed fraudulent and void as

against the trustee in bankruptcy "
; but that " this section

shall not affect the rights of any person making title in good

faith and for valuable consideration through or under a

(b) Be Wood, 7 Ch. 302. 363; Butcher v. Stead, L. B. 7 H. L.

(c) Philps V. Hornstedt, L. B. 8 846, per Lord Cairns.

Ex. 30, 1 Ex. D. 62. (s) See Ex p. Bolland, 7 Ch. 27,

{d) Exp. Stubbins, 17 C. D. 68. per Mellish, L. J. ; Ex p. Topham,

(«) Ex p. Pearson, 8 Ch. 667. 8 Ch. 619, per Mellish, L. J.

(/) See Ex p. Blackburn, 12 Eq.
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creditor of the bankrupt" (^). To constitute a fraudulent

preference within the meaning of the clause, the payment or

assignment must be the spontaneous act of the debtor, and

it must appear either by necessary inference from the circum-

stances or by direct evidence that the payment or assignment

was made with the view of preferring the creditor. The

question is whether the payment or assignment was made

with the substantial, effectual or dominant view of giving the

creditor who is paid a preference ; and if the view to

prefer be the substantial view, the fact that the debtor

was in some degree influenced by a request for payment is

immaterial (i) . But if the act done can be properly referred

to some other motive or reason than that of giving the

creditor paid a preference over the other creditors, the pay-

ment will not be held to be fraudulent and void, though made

without pressure (k). It is not enough to show that the

debtor has paid one creditor with a view to benefit another,

still less that he has done it with the intention of benefiting

himself (Z) or of benefiting someone who was not a creditor,

as where the payment was made to a creditor by the maker

of a promissory note in order to prevent a surety from being

compelled to pay it in his default (m). The Court is bound

to look at the motive and not at the result (w). If there is

no ground for imputing such a motive, as if the payment be

made on the application of the creditor, or under circum-

stances tending to interfere with the free will of a debtor,

as if there was a hondfide application or pressure on the part

of the creditor or some person having a right to apply, and the

act in any degree proceeded from such application or pressure,

there is no fraudulent preference. Where, accordingly, a pay-,

ment has been made under pressure (o), or goods have been

{h) See Re Cherry, 19 W. R. 1005. (fc) Exp. Taylor, 18 Q. B. D. 295.

Indeterminingwhetheratransaction (t) See Sharp v. Jackson, 1899,
amounts to fraudulent preference, A. C. 419.

the Court will have regard to the (m) Be Warren, 1900, 2 Q. B. 138.

language of the section. Ex p: (n) Be Hie Stenotyper, 1901, 1 Ch.
Griffith, 23 C. D. 69. 250.

(i) Ex p. Griffith, 23 C. D. 69 ; (o) Ex p. Kevan, 9 Ch. 758. See
Ex p. HUl, 23 C. D. 695. Ex p. Halliday, 8 Ch. 287.
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returned either from the hope on the part of the debtor that

he would obtain further credit or only from the pressure (p),

there is no fraudulent preference. "If," said Lord Cairns, in

Tomkins v. Saffery (g),
" the payment or assignment has been

made under pressure, the pressure must be taken to be the causa

causans of the payment or assignment, and not any intention

of giving preference to a particular creditor." Where, how-

ever, it is alleged that property has been transferred under a

sense of obligation, the obligation in order to negative pre-

ference must be one that appears to the debtor to be legally

binding on him ; it is not sufficient to show that the debtor acted

under a sense of duty and of what he thought was right (r).

But pressure is not necessary to prevent a payment or

assignment from being a fraudulent preference. It is sufficient

that the payment or assignment be not the spontaneous act

of the debtor. If the creditor demands payment, pressure is

not necessary on his part to take it out of the class of voluntary

acts. -A mere bond fide demand by a creditor for payment or

for a security without any pressure, is sufficient to support a

payment or the giving of a security made in consequence (s).

It is enough that there be such a demand as partly to influence

the debtor in making the payment or giving the security so

that he did not make or give it voluntarily. There is in such

a case no fraudulent preference, though there may have been

a mixed motive, and the creditor may have been a friend

whom the debtor wished to prefer (t) . Nor is it a fraudulent

preference if there be a demand upon a debtor and a yielding

to that demand by making a payment which might not

otherwise have been made so soon (m) .

Other circumstances besides a demand for payment on the

part of the creditor may rebut the presumption of fraudulent

(p) Ex p. Topham, 8 Ch. 620; (t) Exp. Tempest, 6 Gh.. 74; Exp.

Smith V. Pilgrim, 2 C. D. 127. Bolland, 7 Ch. 26 ; Ex p. Topham,

(2) 3 App. Ca. 225. 8 Ch. 620; Ee Lake, 1901, 1 Q. B.

(r) Be Blackburn & Go., 1899, 2 710.

Ch. 725 ; of. Be Lake, infra. (u) Tomkins v. Saffery, 3 App.

(«) Strachan v. Barton, 11 Bxch. Ca. 235, per Lord Blackburn. See

650; Johnson V. FeserMyer, 3 D. & J. StrachoM v. Barton, 11 Exch. 650.

24 ; Exp. Tempest, 6 Ch. 74.
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preference on the part of the debtor. Although the trans-

action is apparently voluntary if the effect of the evidence is

to show that the desire to give a fraudulent preference was

not the motive operating on the debtor in handing over his

assets to the particular creditor, the transaction is valid (a;).

If the debtor, though he was aware that bankruptcy was

unavoidable, and though no application was made for pay-

ment, has paid the debt simply in discharge of an obligation

he had entered into to pay it on a given day, or in pursuance

of a previous agreement, or if he makes payment to a creditor

in the ordinary course of business without any view of giving

a preference to the particular creditor at the expense of the

general creditors, there is no fraudulent preference within

the meaning of the bankrupt law (jj). But where a bill of

exchange is not presented at maturity but is held over at the

debtor's request, its subsequent payment is not a payment in

the ordinary course of business, and may be a fraudulent

preference (^!). "If," said Lord Blackburn, in Tomkins v.

Saffery (a), "a man pays his debts and sends money to meet

his bills on the days on which they become due, and does

other things so as to keep himself alive and in good credit for

the time, there would not be undue preference, because those

payments were not made in favour of certain creditors as

against others, but were made in the hope that if, he were

to keep himself alive something might turn up in his favour."

So, also', if the security is given in pursuance of a former

promise which has been acted on by the creditor, and which

the debtor was ready to fulfil (b), or in reference to an actual

undertaking which the debtor has given, and which he is

peremptorily called on to fulfil (c), there is no fraudulent

preference. Nor is there fraudulent preference if the case

made out is merely the ordinary transactions between a

banker and his customer, when the banker advances money

to his customer for the purpose of carrying on his business (d).

(x) Bills V. Smith, 6 B. & S. 321. (a) 3 App. Ca. 235.

{y) Ibid. ; Ex p. Blackburn, 12 Eq. (6) Ex p. Hodgkin, 20 Eq. 755.

358 ; Ex p. Kevan, 9 Ch. 758. (c) Bills v. Smith, 6 B. & S. 321.

(«) Exp. Viney, 1897, 2 Q. B. 16. (d) Exp. Hodgkin, 20 Eq. 753.
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Though the case may not be within the Act if the payment

is made with a view to prefer the particular creditor and with

some additional motive, the additional motive must not be so

trifling that it ought not to be taken into account (e) . A mere

request for payment, though often repeated and refused but

ultimately complied with, will not alone prevent a preference

on the eve of bankruptcy from being fraudulent (/).

The knowledge of the creditor preferred or his privity to

the circumstances is not to be taken into consideration in

estimating whether a transaction is or is not a fraudulent

preference. If it appear that a demand was made by the

creditor, it is immatd5:ial that he may have been aware of

the insolvency of the debtor. However desperate the circum-

stances of the debtor may be, and although the creditor knew

them to be desperate, the creditor is not debarred from

pressing his debtor for payment or to give him a security,

and if he did so press and payment was made or a security

given, such payment or the giving of such security, though on

the very eve of insolvency, is not a fraudulent preference (g)

.

But to prevent the payment from being a fraudulent prefer-

ence, there must be a real pressure (h). If what has taken

place merely amounts to a request on the part of the creditor

for preference, it is not enough (i).

A creditor who receives notice of his debtor's intention to

commit an act of bankruptcy is not bound to inquire whether

the act has been committed, but is entitled to avail himself of

his remedies just as if he had received no such notice (k). If

the Court is satisfied that everything has been done bond fide,

the transaction cannot be impeached; the case, however,

would be different if the matter had originated with the

debtor, and was voluntary on his part©.

The proviso in the section of the Act in favour of a pur-

chaser, payee, or incumbrancer in good faith and for valuable

(e) Ex p. Griffith, 23 C. D. 69, per (h) Ex p. Hall, 19 0. D. 580.

Jeasel, M. E. W Exp. Griffith, 23 C. D. 69.

(/) Ibid. {k) Be Wright, 3 C. D. 70.

(g) Ex p. Toplmm, 8 Oh. 619 ;
(l) Ibid.

Smith V. Pilgrim, 2 C. D. 127.
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consideration, extends to cases where the consideration is the

payment of a pre-existing debt (m). A voluntary payment

hondfde made to a creditor in the usual course of business a

few days before the debtor stopped payment, but without

notice by the creditor of the debtor's insolvency, has been

held to be a payment within the proviso (w). So, also, a

bond fide purchase by a creditor of part of his debtor's

property in satisfaction of his debt was held to be protected

by the proviso (o) ; and it has been laid down generally that

a payment in the ordinary course of trade, the procuring of

bills of exchange presented at maturity on the payment of debts

which have become payable in the customary manner, or pay-

ments made in fulfilment of a contract or engagement to pay

in a particular manner or at a particular time, are not open

to any objection on the ground of their being voluntary, even

although they were made without any express demand by the

creditor, unless the creditor had at the time notice of an act

of bankruptcy committed by the debtor (jp).

But if the creditor who receives the payment was clearly

aware that he who made the payment was unable to pay his

debts from his own money as they became due, and that the

money was given to him for the very purpose of preferring him

to the general body of creditors, he is not a payee in good

faith (g). So, also, if the transaction is fraudulent in its

inception, and the creditor has been privy to the fraud, it is

immaterial that the payment to the creditor has been made
under pressure, for he is not a payee in good faith {r). So,

also, a security given by an insolvent company for payment

of a debt due to a director cognizant of the state of the com-

pany's affairs, was set aside though the director had pressed

for the payment of his debt(s). So, also, was a bill of sale

given under pressure in pursuance of a prior verbal promise

(m) Exp. Norton, 16 Eq. 408. 235 ; Exp. Griffith, 23 C. D. 69.

(n) Ex p. Blackburn, 12 Eq. 358
;

(r) Ex p. Reader, 20 Eq. 765. See
Butcher v. Stead, L. R. 7 H. L. Ca. Ex p. Kevan, 9 Ch. 758.

839 ; Ex p. Kevan, 9 Ch. 758. (s) Gaslight Improvement Co. v.

(o) Ex p. Tempest, 6 Ch. 74. Terrell, 10 Eq. 168. But see Wil-

(p) Ex p. Blackburn, 12 Eq. 358. m^t v. London Co., 34 C. D. 149.

(g) Tomkins v. Saffery, 3 App. Ca.



FRAUD UPON CREDITORS. 223

made at the time of an advance, but with the understanding

that the security should not be called for unless the debtor

was in difficulties (t)

.

Sect. 48 is made applicable to companies by the Companies

Act, 1862, s. 164, but that section, although it uses the words

"undue or fraudulent preference," does not extend the opera-

tion of sect. 48 (m).

The provisions of sect. 48 only apply to transactions between

a debtor and persons who are in the strict sense of the word

his creditors (x). The word "creditor" in sect. 48 means

any person who at the date when the charge or payment is

made is entitled, if bs&ikruptcy supervenes, to prove in the

bankruptcy and share in the distribution of the bankrupt's

estate. A charge therefore given to a surety before he has

been called upon to pay as surety may be a fraudulent pre-

ference (2/). The clause does not apply to trust property {z),

or to property appropriated to a particular purpose (a), or to

property restored to some one to whom it rightfully belongs,

and from whom it was wrongfully taken, as, for instance, to

make good a breach of trust (6).

In order to protect a transaction from being a fraudulent

preference, it is not necessary that the debt should be actually

due (c). But the person demanding payment on a security

must be some one having a right to make the demand (d) . A
demand by a surety is sufficient (e).

The onus is on the trustee in bankruptcy not merely to

show insolvency, but also to prove that the payment was made

with a view to prefer the particular creditor (/).

If the time has passed within which the deed can be set

(«) Exp. BoUand, 8 C. D. 230. Kelly dh Co., 11 CD. 306.

(u) Re The Stenotyper, Ltd., 1901, (6) Ex p. StubUns, 17 C. D. 68

;

1 Ch. 250. Sharp v. Jackson, 1899, A. 0. 419 ;

(x Ex p. Kelly & Co., 11 C. D. Be Lake, 1901, 1 Q. B. 710.

306 ; Be Warrenfl900,2 Q. B. 138. (c) Strachan v. Ba/rton, 11 Exch.

(y) Re Blackpool Motor Ca/r Co., 647.

1901, 1 Ch. 77. id) Ibid.

(z) Mwna/y v. PwMt, 12 CI. & («) Edward's v. Glyn, 2 El. & El.

Fin. 764. 29.

(a) 1 D. & J. 152. See Ex p. (/) Exp. Green, 5 Mansoii,48.
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aside as a fraudulent preference, it cannot be treated as void

under the bankrupt law (g).

Assignment An assignment by a man of his property for the benefit of

creditors. bis creditors is valid at common law, and under the Statute

13 Eliz. c. 5, and will be supported, provided the deed be

bond fide for the benefit of all the creditors, and there be an

unconditional surrender by the debtor of all his property and

effects (/i).

Creditors' trust deeds must not, however, create preferences,

otherwise they will be void under sect. 48 of the Bankruptcy

Act, 1883. If bond fide they are an act of bankruptcy (i), and

if and so long as voluntary they are void if made within two

years of the bankruptcy of the assignor {k) . If made after

January 1st, 1888, they are void unless registered within a

week after the first execution thereof {I)

.

A creditors' trust deed is valid, although it may have the

effect of hindering and delaying a particular creditor of his

execution, because it does not deprive any of the creditors of

his fair share of the debtor's property, if he chooses to become

a party to the deed (m) . But if the deed is not such a deed

as it was reasonable to expect a creditor to become a party to,

it cannot be supported {n). So, also, a deed which the debtor

has a power to revoke and attempts to use as a shield against

his creditors is fraudulent and void against creditors who are

affected by the deed, notwithstanding the deed upon the face

of it purports to be for the benefit of all the creditors (o).

So, also, is an instrument void as against creditors, if there

is a secret bargain between the debtor and the trustees that

part of the estate shall be kept back(p). So, also, a deed

was held void as against creditors, which contained a proviso

that a dividend should only be paid to a creditor on his

{g) Exp. Games, 12 C. T). 321. Vict. c. 24.

Qi) Smith V. Hurst, 10 Ha. 30 ; (m) Pickstocky. Lyster, 3 M. & S.

Biches v. Evcms, 9 Car. & P. 641
;

371.

Godfrey v. Poole, 13 App. Ca. 497. (n) Owen v. Body, 5 A. & E. 28.

(i) 46 & 47 Vict. c. 52, s. 4 (1)

;

(o) Smith v. Hurst, 10 Ha. 30.

Exp. Foley, 24 Q. B. D. 728. (p) Blacklock v. Dobie, 1 C. P. D.
(k) 46 & 47 Vict. c. 52, s. 47. 265.

(l) 30 & 51 Vict. c. 57 ; 53 & 54 *
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assenting to or executing the deed, and that if within a

certain time any creditor did not execute or assent, his

dividend should be paid by the trustees to the debtor, and

which also provided that the executing and assenting creditors

should indemnify the trustees against any personal risk or

loss they might sustain by reason of their proceedings under

the deed (q).

Nor can a debtor vest his property in one of his creditors

for the mere purpose of protecting himself against the claims

of his other creditors. A deed executed for such a purpose

cannot be otherwise than fraudulent and void against the

creditors, whose interests are affected by it. Such a deed,

although upon the face of it for the benefit of the creditors,

is in truth a deed for the benefit of the debtor, and the

creditor who accepts it takes, not for his own benefit, but

for the purpose of carrying out the views and objects of the

debtor in fraud of his other creditors. He becomes a party

to the fraud of the debtor, and being a party to the fraud,

he cannot be in any better position than the debtor who
perpetrated it (r).

An assignment by a trader of all his effects to a trustee for

the general benefit of all his creditors is valid, though it con-

tains a clause empowering the trustee to employ the grantor or

aqy other person or persons in winding up the affairs of the

grantor, and in collecting and getting in his estate and effects

thereby assigned, and in carrying on his trade, if thought

expedient by him, if it appear from the whole scope of the deed

that the carrying on the trade was merely subsidiary to the

general purpose of sale and distribution (s).

Where a debtor in insolvent circumstances executed a deed

by which he conveyed all his estate to trustees in trust to sell

in such a manner as they might think proper, and to divide the

residue of the proceeds after paying expenses rateably, among

the creditors, parties to the deed, and if the trustees thought fit,

creditors who refused or neglected to execute, and if the trustees

(q) Spencer v. Slater, 4 Q. B. D. («) Janes v. Whitlread, 11 C. B.

13. 406.

(r) Smith v. Eurat, 10 Ha. 45.

K.F. 15
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thought proper but not otherwise, to pay the dividends or debts

due to non-assenting creditors to the debtor; and the deed

also provided for the payment of maintenance to the debtor, if

the trustees thought fit, and the executing creditors respectively

indemnified the debtor and the trustees in respect of the bills

of exchange and promissory notes made or indorsed to them

respectively by the debtor, in respect of the scheduled debts,

the deed was held good under the statute (t).

The distinction between deeds vesting property in trustees

upon trust for the benefit of particular persons, which deeds

cannot be revoked, altered, or modified by the party who

has created the trust, and deeds purporting to be executed for

the benefit of creditors, when the question whether the trusts

can be revoked, altered, or modified, depends on the circum-

stances of each particular case, has been laid down as follows,

viz.': In cases of deeds vesting property in trustees upon trust

for the benefit of particular persons, the deed cannot be

revoked, altered, or modified by the party who has created the

trust ; but in cases of deeds purporting to be executed for the

benefit of creditors, the question whether the trusts can be

revoked, altered, or modified depends on the circumstances of

each particular case. It is dif&cult at first sight to see the dis-

tinction between the two classes of cases, for in each of the

classes a trust is created, and the property is vested in the

trustees. The distinction lies in this—In cases of trust for the

benefit of particular persons, the party making the trust can

have no other object than to benefit the persons in whose favour

the trust is created, and the trust being well created, the pro-

perty belongs in equity to the cestui que trust as much as it

would belong to them at law, if the legal interest had been

transferred to them ; but in cases of deeds purporting to be

executed for the benefit of creditors, and to which no creditor is

a party, the motive of the party executing the deed may have
been either to benefit his creditors or to promote his own con-

venience, and the Court has to examine the circumstances for

the purpose of ascertaining what was the true purpose of the

(«) Boldero v. London & Westmimter Discount Co., 5 Ex. D. 50.
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deed, and this examination does not stop with the deed, but

must be carried on to what has subsequently occurred, because

the party who has created the trust may, by his own conduct or

by the obligations which he has permitted his trustee to con-

tract, have created an equity against himself. Each case of the

latter description is governed by its own circumstances (m).

Another case of fraud upon creditors is where at the time Fraud in

bills of exchange were drawn and accepted, the drawer and fccepSng'^'^

acceptor were both intending to become bankrupts, and the ^^^^ ™ °°^-
^ templation of

drawer sold the bills at a great undervalue to a third party, bankruptcy.

The Court being satisfied that the holder of the bills knew that

thei bills were issued in contemplation of bankruptcy, and that

there was something wrong about the bills, held that he could

not prove in the bankruptcy for more than he had paid for the

bills (x).

Another case of fraud upon creditors is where upon a com- Fraud in com-

position by a debtor with his creditors, particular creditors, by deeds?'^

means of secret bargains, secure to themselves undue advan-

tages over the rest of the creditors. The principle of all

composition deeds being that the debtor shall make a true

representation of his assets, and that the creditors shall stand

upon an equal footing, any secret arrangement between the

debtor and a particular creditor, whereby he is placed in a more

favoured position than the rest of the creditors, is a fraud upon

the others, which will entitle them to set aside the composition

and resort to their original debts {y}, and the debtor may recover

back any sum so paid (z). The principle applies though the

bargain was made after the creditor had executed the deed, and

though the additional payment was made at the expense of a

third person, if with the debtor's knowledge. It also applies

to composition arrangements made under the provisions of

any statute (a). The validity of the composition, however,

(it) Smith V. Hurst, 10 Ha. 47
; Q. B. 49 ; Exp. Milner, 15 Q. B. D.

Johns V. James, 8 C. D. 744 ; Smith 615 ; McDermott v. Boyd, 1894, 3

V. Ooohe, 1891, A. C. 297 ; New & Co. Ch. 365.

V. Hunting, 1897, 2 Q. B. 19. (») Re Lenzberg's Policy, 7 C. D.

(a;) Jones v. Gordon, 2 App. Ca. 650.

632 ; Re Aylmer, 70 L. T. 244. (a) Ex p. Milner, 15 Q. B. D.

(y) Dauglish v. Tennant, L. R. 2 605.

15—2
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will not be affected by a compulsory payment to a creditor

under legal proceedings known to be pending at the time of

the arrangement for composition (&).

A creditor who has bargained for a secret advantage of this

sort will be bound by a release contained in the deed, although

it be void as against the other creditors (c). Indeed, it would

seem that a creditor who has practised a fraud of this sort on

the other creditors will not, if the composition is not paid and

the debtor becomes bankrupt, be allowed to prove under the

bankruptcy for either his original debt or the composition (d).

Bankruptcy The Bankruptcy Act, 1883, s. 42, preserves to a landlord,

42. '
' in the event of the tenant's bankruptcy, the right of distress

for six months' rent of the demised premises {e). The clause

applies to attornment clauses in a mortgage deed when there

is nothing unreasonable in the deed itself, or in the rent

reserved (/). But if from the terms of the particular deed,

or from the amount of the rent fixed by the attornment clause,

it can be concluded by the Court that the rent is not a real

rent, hut a mere sham, that the tenancy is not a real tenancy,

but a mere sham, and that the attorninent clause is a mere

device to give the mortgagee a hold in the event of bankruptcy

over the goods and chattels of the mortgagor, which would

otherwise have been distributed among his general creditors,

the attornment clause is invalid (g).

Debt incurred An order of discharge will not release a bankrupt from any
^ ^^^

' debt or liability incurred by means of fraud or fraudulent

breach of trust to which he was a party, nor from any debt

or liability whereof he obtained forbearance by any fraud to

which he was a party (h).

Grant If property be granted to a man defeasible on his bankruptcy
defeasible on,, ,. t -r -, , ,-,,
bankruptcy, the grant IS good, if made by a person other than the bankrupt,

and if the condition is express (i) . But the law is clearly settled

(b) Carey v. Barrett, 4 C. P. D. 10 C. D. 335 ; Ex p. Voisey, 21 C. D.
379. 452. See Ex p. Isherwood, 22 C. D.

(c) Ex p. Oliver, 4 De G. & Sm. 385.

354 ; Ex p. Phillips, 36 W. R. 567. (g) Ex p. Jackson, 14 C. D. 745.

(d) Re Cross, 4 De G. & Sm. 364. (h) Bankruptcy Act, 1883, s. 30.

(e) Bank. Act, 1890, s. 28. (i) Seymour v. Lucas, 29 L. J. Ch.

(/) Be Stockton Iron FurnaceCo., 841 ; Exp. Eyre, 44 L. T. 922.
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that no man possessed of property can reserve that property to

himself, until he shall become bankrupt, alid then provide that

in the event of bankruptcy it shall pass to another, and not to

his creditors (k). A covenant or bond by a man to pay monies

upon the contingency of his bankruptcy, even though given in

consideration of marriage, is a fraud upon the bankrupt laws

and cannot be upheld (I), except as far as the value of the wife's

fortune may extend (m). If the Court can find a definite sum
which can be appropriated as the wife's property, the covenant

will to that extent be supported (n). The fortune of a wife may
be settled on her husband till he shall become bankrupt or

make a composition with his creditors, and then to her separate

use (o).

The same policy of affording protection to the rights of Fraudulent

creditors pervades the provisions of the statute 11 Geo. IV. and

1 Will. IV. c. 47, respecting fraudulent devises in fraud of

creditors, which, in effect, enacted that an heir or devisee

alienating the lands made the testator's debts his own debts

to the extent of the value of the land so alienated.

The creditors may by taking proceedings obtain payment

out of the descended or devised real estates in the hands of

the heir or devisee ; but if such proceedings are not taken, the

heir or devisee may alienate, and in the hands of the alieiiee,

whether upon a common purchase or on a settlement, even

with notice that there are debts unpaid, the land is not liable

although the heir remains personally liable to the extent of the

value of the land alienated (p).

It may be well to mention here another class of frauds on 27 Eiiz. c. 4.

third parties which were formerly of some importance, though

they are no longer so. Under the 27 Eliz. c. 4, a mere

voluntary settlement or conveyance was fraudulent against

(jfc) Be Pewrson, 3 0. D. 808

;

Be. 255 ; Lester v. Garlomd, 5 Sim.

Ex p. Jay, 14 C. D. 19 ; Mackintosh 205 ; IVhitmore v. Mason, 2 J. & H.

V. Pogose, 1895, 1 Ch. 505 ; Merry v. 204.

Pownall, 1898, 1 Ch. 306 ; Be Hal- (n) Ibid,

land, 1901, 2 Ch. 145. (o) Lester v. Qa/rlamd, 5 Sim. 222

;

(i) HigMotham v. Holme, 19 Ves. Sharp y. Cosserai, 20 Beav. 470.

88; Higginson V.Kelly,lBa,.&Bb.2b5. {p) Small v. Hedgely, 34 C. D.

(m) Eigginson v. Kelly, 1 Ba. & 379.
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subsequent purchasers. This statute has now been displaced

by the Voluntary Conveyances Act, 1893 (56 & 57 Vict. c. 21),

which enacts that no voluntary conveyaiice of land if made

bond fide and without any fraudulent intent shall be deemed

fraudulent within 27 Eliz. c. 4 by reason of any subsequent

purchase for value or be defeated under that Act by a conveyance

made upon any such purchase.

SECTION II. CONSTEUCTIVE NOTICE.

Another class of frauds upon third parties consists of cases

where a man takes or purchases property with notice of the

legal or equitable title of other persons to the same property,

and seeks to defeat their just rights by appropriating the

property to his own use. In equity notice affects the conscience.

A man who takes or purchases property cannot protect himself

against claims of which he has notice, to the same property. If a

man acquiring property has at the time of the acquisition notice

of an equity binding the person from whom he takes, in respect

of the property, he is bound to the same extent and in the

same manner by the same equity {q). In accordance with this

principle the purchaser of property from a trustee, with notice

of the trust, is himself a trustee for the same property (r) ; the

purchaser of property which the vendor has contracted to sell

is, if he has notice of the contract, bound by the same equity

by which the vendor whom he represents was bound (s) ; the

purchaser of property with notice of an equitable lien for un-

paid purchase-money {t), or of an equitable mortgage by deposit

of deeds (m), is bound by the equity to which his vendor was

liable; and the purchaser of land which the vendor has

(g) Taylor v. Stibhert, 2 Ves. Jr. Jur. 438 ; Scott v. Dunhar, 1 Moll.

437. 442 ; Manchester Ship Ganal v.

(r) Saunders v. Dehew, 2 Vem. Manchester Racecourse Co., 1901, 2

271 ; Allen v. Knight, 5 Ha. 272, 11 Ch. 37.

Jur. 527 ; Gory v. Eyre, 1 D. J. & S. (t) Bice v. Bice, 2 Drew. 73.

149; Mumfordv. Stohwasser, 18 'E({. {u) Bryden v. Frost, 3 M. & 0.

556 ; Taylor v. London and County 670 ; Leigh v. Lloyd, 2 D. J. & S.

Bank, 1901, 2 Ch. 231. 330.

(s) Taylor v. Stibhert, 2 Ves.
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covenanted to use in a specified manner is, if he has notice

of the covenant, bound by its terms (x) ; but of course the

covenant must be binding in order to affect him, and he has

the benefit of whatever would prevent the person entitled to

the benefit of the covenant from insisting on it, e.g., material

alterations in the property or acquiescence in breaches of the

covenant (y).

Notice is either actual or constructive ; but there is no Actual notice,

difference between them in its consequences {z). Actual

notice consists in express information of a fact, and brings

home knowledge directly to a party (a). Actual notice must,

in order to be binding* at least when it depends on oral com-

munication only, proceed from some one interested in the

property (&), and should be in the same transaction. Actual

notice embraces all degrees and grades of evidence, from the

most direct and positive proof to the slightest evidence from

which a jury would be warranted in inferring notice. It is a

mere question of fact, and is open to every species of legitimate

evidence which may tend to strengthen or impair the con-

clusion (c). If there be knowledge the case of constructive

notice cannot arise, it would be absorbed in the proof of

knowledge ((f). There is, however, no conclusive rule of law

that, because a man has the means of knowledge, he has the

knowledge itself. The mere means of knowledge is not the

same thing as knowledge. The possession of the means of

knowledge is only evidence that the party who has it may

have knowledge (e).

Whatever is notice enough to excite the attention of a man Constructive

of ordinary prudence and call for further inquiry is, in equity,

notice of all facts to the knowledge of which an inquiry

(x) Tulk V. Moxhay, 2 Ph. 774; Moo. P. 0. C. 18.

Hall V. Emn, 37 C. D. 74. (c) See Bowsot v. Savage, 2 Eq.

(y) Sayers v. Oollyer, 28 C. D. 103

;

134.

Knight v. Svmmonds, 1896, 2 Ch. (d) Wilde v. Gibson, 1 H. L. C.

294 ; and see Mackenzie v. Ghilders, 624, per Lord Cottenham.

43 C. D. 265. (e) Brownlie v. Campbell, 5 App.

(is) Prosser v. Bice, 28 Beav. 68. Ca. 952, per Lord Blackburn. See

(a) 45 & 46 Vict. c. 39, s. 3. Bedgrame v. Hmd, 20 C. D. 1.

(6) Bamhart v. Greenshields, 9
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suggested by such notice, and prosecuted with due and reason-

able diligence, would have led. Notice of this sort is called

constructive notice, or, as Lord Chelmsford called it, imputed

notice, that is, evidence of notice the presumption of which

is so strong that the Court will not allow of its being contro-

verted (/). Constructive notice, as distinguished from actual

notice, is a legal inference from established facts, and like

other legal presumptions, does not admit of dispute. If a

man has actual notice of circumstances sufficient to put a

man of ordinary prudence on inquiry as to a particular point,

the knowledge which he might, by the exercise of reasonable

diligence, have obtained will be imputed to him by the Court.

The presumption of the existence of knowledge is so strong

that it cannot be allowed to be rebutted {g), either from his

having something which ought to have put him to further

inquiry, or from his wilfully abstaining from inquiry to avoid

notice ih). But a purchaser is not bounJto be suspicious (i).

The Conveyancing Act, 1882, s. 3, provides that a purchaser

or other person "shall not be prejudicially affected by notice

of any instrument, fact or thing unless it is within his own
knowledge or would have come to his knowledge if such

inquiries and inspections had been made as ought reasonably

to have been made by him." About which Lindley, L. J.,

said it " really does no more than state the law as it was

before, but its negative form shows that a restriction rather

than an extension of the doctrine of notice was intended " (A).

The doctrine of constructive notice applies with peculiar

force where the Court is satisfied that a man has designedly

abstained from inquiry for the very purpose of avoiding

knowledge. Wilful ignorance is not to be distinguished, in

its equitable consequences, from actual knowledge (J). If,

(/) 3 De G. & J. 547. (i) Bailey v. Barnes, 1894, 1 Ch.

{g) Hewitt v. Loosemore, 9 Ha. 455, 25, 36.

^cr. Turner, L. J. ; Espin v. Pember- (k) Ibid., p. 35.

ton, 3 D. & J. 554, per Lord Chelms- (i) Jones v. Smith, 1 Ha. 55, 1 Ph.
ford ; Jones v. Gordon, 2 App. Ca. 244 ; Jones v. Gordon, 2 App. Ca.

632. 632 ; Ketthwell v. Watson, 21 C. D.
Qi) Hunt V. LwJc, 1901, 1 Ch. 45, 706, 26 C. D. 501 ; Ewnt v. Luck,

per Farwell, J. 1901, 1 Ch. 45.
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however, a man abstain from inquiry where inquiry ought

to have been made, it is immaterial that the neglect to make
inquiry may not have proceeded from any wish to avoid

knowledge. It may be that inquiry might not have brought

out the truth ; but a man who abstains from inquiry where

inquiry ought to have been made, cannot be heard to say

so and to rely on his ignorance (m). In the absence of inquiry,

where inquiry ought to have been made, the Court is bound

to assume that the person from whom inquiry should have

been made would have done what it was his duty to do in).

A. man cannot escape being fixed with constructive notice, by

not using the ordinary caution of employing a solicitor to

protect his interest. If a man employs no solicitor he will

be held to have exactly the same knowledge, and will be

liable to the same extent as if he had employed a solicitor (o).

If mere want of caution, as distinguished from gross and

culpable negligence, is all that can be imputed to a man,

the doctrine of constructive notice will not apply (p). The

doctrine does not go to the extent of fixing a man with such

knowledge as he might by the exercise of extreme and extra-

ordinary caution have obtained. A man is in no case bound

to use every exertion to obtain information. The want,

indeed, of that caution which a wary and prudent man might,

and probably would have adopted, is not such negligence as

will afSx a party with notice of what he might have ascer-

tained (<?). A purchaser is not bound to be suspicious (r).

The means of knowledge by which a man will be affected

with notice must be means of knowledge which are practically

(m) Jones v. Smith, 1 Ha. 43 ; (p) Jones v. Srmth, 1 Ha. 55

;

West V. Beid, 2 Ha. 249 ; Maitland West v. Reid, 2 Ha. 249, 259 ; Ware

V. Backhouse, 17 L. J. Ch. 121 ; Jones v. Egmont, 4 D. M. & G. 460 ;

V. Williams, 24 Beav. 47 ; Mayor of Wilson v. Hart, 2 H. & M. 551.

Berwick v. Murray, 7 D. M. & G. (q) Jones v. Smith, 1 Ph. 257 ;

497 ; General Steam Navigation Co. West v. Reid, 2 Ha. 250 ; Wa/re v.

V. Bolt, 6 0. B. N. S. 550. Egmont, 4 D. M. & G. 460 ; Hunter

(n) Knight v. Bowyer, 2 D. & J. v. Walters, 7 Ch. 84 ; Redgrave v.

450. Hwd, 20 C. D. 1.

(o) Kennedy v. Oreen, 3 M. & K. (r) Bailey v. Ba/rnes, 1894, 1 Ch.

699 ; Harrison v. Chiest, 6 D. M. & 25, 36.

G. 428, 8 H. L. C. 481.
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within reach, and of which a reasonable man or a man of

ordinary prudence might have been expected to avail him-

self (s). In the words of the Conveyancing Act, 1882, he will

not be prejudicially affected by notice of any instrument, fact,

or thing unless it would have come to his knowledge, if such

inquiries and inspections had been made as ought reasonably

to have been made by him (t). Mere suspicion, or vague and

indeterminate rumour is not sufficient to put a man upon

inquiry (u). There must be a reasonable certainty as to time,

place, circumstances, or persons (x). The question is not

whether a man had the means of obtaining, and might by

prudent caution have obtained, the knowledge in question,

but whether the not obtaining it was an act of gross and

culpable negligence (y). Negligence supposes a disregard of

some act known to a man which at least indicates the existence

of that fact, notice of which the Court imputes to him (z).

There is often much difficulty in drawing the line between the

degree of negligence, which shall be gross negligence, and

that mere want of caution which, in the absence of fraud, does

not amount to negligence in the legal sense of the term. No
general rule can be laid down which shall govern all cases.

Each case must depend on its own circumstances (a) ; and in

estimating the negligence regard must be had to the usual

course of business (&).

(s) Bwadbent v. Barlow, 3 D. F. G. 460 ; Montefiore v. Browne, 7 H.

& J. 570 ; Att-Gen. y. Biphosphated L. C. 241 ; Baiky v. Barnes, 1894,

Gwino Co., 11 Ch. D. 337 ; Jones v. 1 Ch. 31.

Rimmer, 14 Ch. D. 589 ; Henderson {z) West v. Eeid, 2 Ha. 249, 259.

V. Gomptoir d'Escompte de Paris, See Greenslade v. Dare, 20 Beav.

L. R. 5 P. C. 262. It is the duty of 284.

a purchaser by marriage to make (a) Jones v. Smith, 1 Ha. 55 ;

inquiries just as much as it is the West v. Reid, 2 Ha. 249 ; Ware v.

duty of other purchasers for value. Egm/mt, 4 D. M. & G. 460 ; Colyer

Jackson v. Rowe, 2 Sim. & St. 472. v. Finch, 5 H. L. O. 905 ; Peny-
{t) 45 & 46 Vict. c. 39, s. 3 (1). Herrich v. Attwood, 2 D. & J. 21

;

(u) New Sombrero Co. v. Erlanger, Dixon v. MucMeston, 8 Ch. 160.

5 Ch. D. 117. See as to negligence, ante, p. 115.

(x) Story, Eq. Jur. 400 ; General (b) Bailey v. Barnes, 1894, 1 Ch.

Steam Navigation Co. v. Roll, 6 C. p. 35, per Lindley, L. J. ; Dovey v.

B. N. S. 550. Gory, 1901, A. C. 477

(y) Wa/re v. Egmont, 4 D. M. &
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Though there is considerable difficulty in stating exactly

how far the doctrine of constructive notice goes, it seems clear

that it will not be extended. In a series of cases Lords

Cottenham, Lyndhurst and Cranworth, Turner, L. J., Jessel,

M. E., and Esher, M. E., have said that the doctrine ought

not to be extended one bit further (c). "The doctrine is a

dangerous one. It is contrary to the truth. It is wholly

founded on the doctrine that a man does not know the facts,

and yet it is said that constructively he does know them " (d).

When a person, said Lord Cranworth in Ware v. Lord

Eginont(e), has actual notice of any state of facts, there can

be no danger of injustice if he is held to be bound by all the

consequences of what he knows to exisi. But when he has

not actual notice he ought not to be treated as if he had,

unless the circumstances of the case are such as to enable

the Court to say not only that he might have acquired, but

also that he ought to have acquired, the notice with which

it is sought to affect him—that he would have acquired it

but for his gross negligence in conducting the business in

question (/).

" The doctrine of constructive notice is based on good sense,

and is designed to prevent frauds on owners of property ; but

the doctrine must not be carried to such an extent as to defeat

honest purchasers, and, although this limitation has sometimes

been lost sight of, it is as important and as well known as the

doctrine itself. In Ware v. Egmont, Lord Cranworth stated

the law on this subject, which has always been accepted as

correct" (g).

If a man has actual notice that the property in question is

in fact charged, encumbered, or in some way affected, or has

actual notice of facts raising a presumption that it is so, he

is bound in equity, with constructive notice of all facts and

instruments, to a knowledge of which he would have been

(c) English cmd Hcottish, &c., Co. v. («) 4 D. M. & G. p. 473.

Brunton, 1892, 2 Q. B. p. 708. (/) See Armstrong v. Lynn, I. E.

id) Allen v. Seckham, 11 C. D. 9 E^. 195.

790, per Lord Esher ; but see {g) Bailey v. Barnes, 1894, 1 Ch.

infra. 25, per Lindley, L. J.
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led by an inquiry after the charge, incumbrance, or other

circumstances affecting the property of which he had actual

notice (h).

"Where, accordingly, a man has notice, whether by recital,

description of parties, or otherwise, of an instrument, which

from its nature must form directly or presumptively a link in

the title, or is told at the time that it does so, he will be

presumed to have examined it, and therefore to have notice of

all instruments or facts to which an examination would have

led him (i).

Notice of a A purchaser, accordingly, who has actual notice of a deed

ofIts'con- necessarily forming part of the chain of title, is bound by all

*™*^-
its contents {k), and has notice of all equities springing out of

the deed (l), and of all instruments to which an examination

of the deed would have led him (m) ; even although such

instruments are not actually recited, but there is only a

recital that the property is subject to limitations which in

fact correspond with the limitations thereby created (w). If

the deed under which he takes title be a settlement, he

takes with notice of all equities springing out of the settle-

ment (o). Notice of a post-nuptial and apparently voluntary

settlement is notice of the ante-nuptial agreement on which

it is founded (p). So, also, notice of an equitable claim as

affecting an unspecified portion of the property is notice of

the claim as in fact affecting the entirety (q). If the deed

under which he takes title shows that there are incumbrances

affecting the property to which the deed relates, he takes with

notice of all such incumbrances (r). So the purchaser of

land from the allottees of a building society, who had not

Qi) 1 Ha. 55, per Wigram, V.-C, (m) Bisco v. Earl of Bamiury,

7 H. L. C. 262, per Lord Chelmsford. 1 Ch. Ca. 287, 291 ; Davies v.

(i) Jones v. &rmth, 1 Ph. 253

;

Thomas, 2 Y. & C. 234.

West V. Reid, 2 Ha. 249 ; PaMnan v. (n) Neesom v. Olarkson, 2 Ha. 163.

Harland 17 C. D. 353. (o) Hamilton v. Boyse, 2 Sch. &
(k) Neesom V. CTarfaon, 2 Ha. 173

;

Lef. 326.

Batman v. Harland, supra. (y) Ferrars v. Cherry, 2Vem. 384.

{I) Hamilton v. Boyse, 2 Sch. & \q) Att.-Gen. v. FUmt, 4 Ha.
Lef. 326 ; but see LL & G. 264, per 147.

Lord St. Leonards, Sug. V. & P. (r) Moniefiore v. Brovme, 7 H. L.

14th ed. 777. C. 241 ; but see Sug. V. & P. 777.
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inquired for the conveyance to the trustees of the society, was

held bound not only by the notice of the deed, but also by

notice that the deed had been retained by the party who had

sold the land to the trustees, as an equitable mortgage (s).

So, also, it has been held that notice of a prior conveyance

and of the then vendor's title is notice of his lien for unpaid

purchase-monies (t). So, also, an inaccurate recital of a will

has been held notice of its real contents (u). So, also, if a

man purchases from a seller whose conveyance was " subject

to all the mortgages and charges affecting the same," he will

be bound by a prior deposit of the deeds relating to a portiou

of the estate of which he had not notice, although there were

other charges of which he was informed, which satisfied the

word, " mortgages and charges " (x).

But the position is different where the deed need not

necessarily affect the title, and the purchaser is informed that

it does not affect the title dy).

In cases, however, where specific performance is sought,

the rule with respect to notice is different as between vendor

and purchaser from what it is,as between a purchaser and the

person claiming under the deed. Thus in Jones v. Eimmer (z),

a case of specific performance, Jessel, M. E., said "Misrepre-

sentation is not got rid of by constructive notice."

So, also, notice of a lease is notice of all its contents (a). Notice of aHI 1 !.• J.-L. J. i.-T.ij J 1 lease is notice
a purchaser has notice that property is held under a lease, of aii its con-

he cannot object that he had no notice of any particular *®'^*^-

covenant therein contained (6). The omission on the part of

the vendor to state unusual covenants in the particulars of

sale does not affect the title (c), nor is it a misrepresentation,

although the value of the premises may be lessened by such

(s) Peto V. Hammond, 30 Beav. (z) 14 C. D. 588, 590.

495. (a) Parker v. White, 1 H. & M.

(«) Davies v. Thomas, 2 Y. & C. 167 ; Clements v. Welles, 1 Eq. 200
;

234. Fielden v. Slater, 7 Eq. 523 ; Pat-

(ii) Hope V. Liddell, 21 Beav. 183. man v. Harland, 17 C. D. 353.

(x) Jones V. Williams, 24 Beav. 47. (6) Ibid.; Imrayv.Oahhette,18d7,

[y) Williams v. W., 17 C. D. 443
;

2 Q. B. 218.

English and Scottish, (be. Go. Y.Brun- (c) Pope v. Ga/rland, 4 Y. & C.

ton, 1892, 2 Q. B. 709. • 394.
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covenants (d). In a case where the conditions of sale were

silent as to the nature of the covenants, and required that the

purchaser should covenant with the vendor for the performance

of the covenants and conditions in the lease, a covenant in

the lease against carrying on certain specified trades, " or any

other noisome or offensive trade," was held to be no objection

to the title (e).

A man who wishes to protect himself against unusual or

particular covenants should before purchasing inquire into the

covenants and stipulations of the original lease, so as to know

precisely the terms on which the property is held (/). If

there be no misrepresentation by the vendor, the purchaser is

bound by the contents of the lease {g), but if there be misrepre-

sentation so that the acuteness and industry of the purchaser

is set to sleep, and he is induced to believe the contrary of

what is the real state of the case, the vendor is in such case

bound by the misrepresentation (h). If, for instance, the

terms of a particular covenant turn out to be of a much more

stringent description than they were represented to be, there

is fraud (i).
^

Though notice of a lease is notice of its contents, a purchaser

is not so affected with notice of onerous covenants as to be

bound to complete unless he has had an opportunity of

ascertaining the terms of such covenants ; and the Court may
decline to grant specific performance of a lease containing

covenants of an unusual nature, if the person against whom
the relief is sought had no reasonable means of inspecting the

original lease, or knowing its contents (k). If, however, he

has had reasonable means of inspecting the lease, specific

(d) Spunner v. Walsh, 10 Ir. Eq. 394 ; iVilson v. Hart, 1 Ch. 463.

386, 11 Ir. Eq. 598. (h) Pope v. Gorfanti, 4 Y. & C. 394.

(«) Grosvmor v. Oreen, 28 L. J. (i) Flight v. Booth, 1 Bing. N. C.

Oh. 173; Thomewell V. Johnson, 377; Fan v. Oorpe, 3 M. & K. 269;

50 L. .T. Ch. 661 ; Patmanv.Harland, supra, p. 57.

17 C. D. 353. (k) Hifde v. Warden, 3 Ex. D.

(/) Pope V. Garland, 4 Y. & C. p. 80; Beeve v. Berridge, 20 Q. B. D.

394 ; Martin v. Cotter, 3 .1. & fL. 523 ; Davis and Cavey, 40 0. D.

506 ; Wilson v. Hart, 1 Ch. 463. " 601 ; Re Haedicke and Lipski, 1901,

(g) Pope V. Garland, 4 Y. & C. 2 Ch. 666.
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performance will be decreed (l), although he may have intended

to apply the property to a purpose which, as it turned out,

was prohibited (m). It is immaterial in such case whether or

not the vendor knew the purchaser's intention (n).

So, also, and upon the same principle, where a man is of Notice that a

right in possession of corporeal hereditaments, he is entitled possession of

to impute knowledge of that possession to all who deal for any
orhis^equitii

interest in the property, and persons so dealing cannot be therein and

heard to deny notice of the title under which the possession

is held (o). The rule may be stated thus : (1) a tenant's

occupation is notice of all that tenant's rights, but not of his

lessor's title or rights ; and (2) actual knowledge that the

rents are paid by the tenant to some person whose receipt is

inconsistent with the title of the vendor is notice of such

person's rights. But the payment in the latter case must be

actually inconsistent ; and payment therefore to a house agent

puts the purchaser to no inquiry and fixes him with no

notice (p). Notice, accordingly, that the rents are received by

A. is notice of A.'s title and of the instrument under which

he claims (q), and of the character in which he receives

them (r). So, also, notice that receipts have been given to

and accepted by the vendor for an annual payment as rent,

but which the vendor and purchaser claiming under him

subsequently contend was in fact a rent-charge, is notice to

the purchaser of the payee's title to the freehold (s) ; nor is

it necessary that such possession should be continually visible

or actively asserted. If a man has once received rightful

possession of land, he may go to any distance from it without

authorising any servant, or agent, or other person to enter

upon it, or look after it, may leave it for years uncultivated

and unused, may set no mark of ownership upon it, and his

{I) Smith V. Capron, 7 Ha. 191
;

7.34 ; Hunt v. Luck, 1901, 1

Flood V. Pritchard, 40 L. T. 873. Ch. 45.

(m) Morley v. Clavering, 29 Beav. (j) Knight v. Bowyer, 23 Beav.

84. 640 ; Hunt v. Luck, supra.

{n) Ibid.; Fry, Spec. Perf. 199. (r) Knight v. Bowyer, 2 D^ & J.

(o) Jones V. Smith, 1 Ha. 60
;

421 ; Hunt v. Luck, supra.

Holmes v. Powell, 8 D. M. & G. 580. («) Att.-Geii. v. Stephens, 1 K. & J.

{p) Bailey v. Richardson, 9 Ha. 750, 6 D. M. & G. 111.
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possession may nevertheless continue, at least unless his

conduct affords evidence of intentional abandonment. A man
who knows, or cannot be heard to deny that he knows, another

to be in possession of a certain property, cannot for any civil

purpose, as against him at least, be heard to deny having

thereby notice of the title or alleged title under which, or

in respect of which, the former is or claims to be in that

possession (f). Where, accordingly, the purchaser of mines

took possession under the agreement for purchase, without

any conveyance, it was held that a subsequent purchaser of

land, without any exception of mines, took with notice of the

agreement (m).>

The rule that if a person is in possession of property, notice

of the title under which he is in possession must be attributed

to evfery one who deals with that property, applies to cases

where a partnership firm is in possession of property. If a

partnership firm is in possession of property, a person who

deals with one of the parties in respect of that property is

put upon inquiry as to the interest of the firm in it. He has

notice that the part-owners have made some bargain about it

which gives each an interest in the moiety belonging to the

other, and he is put upon inquiry what the extent of that

interest is {x) . If, moreover, the title deeds of the property

are handed over by way of equitable mortgage by one of the

partners to secure a private debt of his own, and the equitable

mortgagee has notice that the property is partnership property,

the partnership property must as against him be applied in

payment of partnership debts whether contracted before or

after the security (y).

If there be a tenant in possession of land, a purchaser is

bound by all the equities which the tenant could enforce

against the vendor, and the equity of the tenant extends not

only to interests connected with his tenancy {z), but also to

(«) Holmes v. Powell, 8 D. M. & G. (a;) Gavander v. Bulteel, 9 Ch.

580; but see Gavander v. Bidteel, 79

9 Ch. 82, per James, L. J. (y) Ibid.

(u) Holmes v. Powell, 8 D. M. & G. \») 2 Ves. Jr. 437.

580.
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interests under collateral agreements (a), the principle being
the same in both cases, namely, that the possession of the

tenant is notice that he has some interest in the land, and
that a purchaser having notice of that fact is bound either to

inquire what the interest is, or to give effect to it whatever it

may be (b). If the tenant has even changed his character by
having agreed to purchase the estate, his possession amounts
to notice of his equitable title as purchaser (c).

The principle that possession by a tenant of land is notice

of the terms of his holding, applies to a case where a man
buys property subject to an easement. He is bound by all the

equities which bound his vendors (d). So also when the

mortgagee of a burial ground had notice of the purposes to

which it was devoted, he was held bound by the right of burial,

temporary or in perpetuity, granted by his mortgagor when
left in possession (e).

Notice, however, of a past tenancy is not notice of the

tenant's equitable interests (/), nor when the vendor is himself

the tenant, and has acknowledged payment of the purchase-

money both in the body of the conveyance and by the usual

endorsed receipt, is the tenancy notice of his lien for any part

thereof which may in fact remain unpaid (g).

Nor is notice of a tenancy necessarily notice of the tenant's

equities as between vendor and purchaser (h). The doctrine

laid down in Daniels v. Davison does not apply while the

matter rests in contract (i). A man who has notice of the

occupation of a tenant is not bound to go to the tenant and

inquire what is the nature of his tenancy (k). There are

(a) Daniels v. Davistm, 16 Ves. 389, 22 Beav. 299 ; but see Sug. 7. &
249, 17 Ves. 433 ; Alhn v. Anthony, P. 765 ; Aliens. Seckhcmi,post, p. 249.

1 Mer. 282. (e) Moreland v. Bichardson, 22

(6) Bwmhart v. Greenshields, 9 Beav. 596.

Moo. P. C. 32 ; Knight v. Bowyer, (/) Miles v. Langley, 1 R. & M.

2 D. & J. 450 ; Himt v. Luck, 1901, 39, 2 E. & M. 626.

1 Ch. 45. (g) White v. Wakefield, 7 Sim.

(c) Daniels v. Davison, 16 Ves. 249, 401 ; Hunt v. Luck, 1901, 1 Ch. 45.

17 Ves. 433 ; Orofton v. Ormsby, (h) Nelthorpe v. Holgate, 1 Coll.

2 Sch. & Lef. 583 ; Wilbraham v. 203.

Livesey, 18 Beav. 206. (i) Gaballero t. Henty, 9 Ch. 447.

(d) Hervey v. Smith, 1 K. & J. (k) Ibid.

K.F. 16
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some dicta in James v. Litchfield (Z) which go nearly to that

extent, and which support the notion that the doctrine of

Daniels v. Davison applies as between vendor and purchaser,

and whilst the matter still rests in contract. The doctrine in

question refers to equities between the purchaser and the

tenant when the legal estate has passed and has nothing to do

with the rights and liabilities of vendors and purchasers

between themselves. If there is anything in the nature

of the tenancies which affects the property sold, the vendor is

bound to tell the purchaser and let him know what it is which

is being sold (m). Nor is notice of a tenancy constructive

notice of the lessor's title (w). Nor will a bond fide purchaser,

otherwise without notice, be affected by the mere circumstance

of the vendor having been out of possession for many years.

A purchaser neglecting to inquire into the title of the occupier

is not affected by any other equities than those which such

occupier may insist on. If a person equitably entitled to an

estate lets it to a tenant who takes possession, and then the

person having the legal estate sells to a person who purchases

bond fide and without notice of the equitable claim, the pur-

chaser will hold against the equitable owner, although he had

notice of the tenant being in possession (o). In all cases the

possession relied on has been the actual occupation of the land,

and the equity sought to be enforced has been on behalf of the

party so in possession (p). But it must be remembered that

by the party in occupation is meant, not merely the person

who by himself and his labourers tills the ground, but the

person who is known to receive the rents from the person in

occupation (q). So also notice of the legal estate being out-

standing is notice of the trusts on which it is held (r) ; and
notice that the title deeds are in the possession of a third

(l) 9 Eq. 54. Moo. P. 0. 34.
(m) Gaballero v. Henty, 9 Ch. 447. (^p) Bamhart v. Greenshdelds,
{n) Bamhart v. Greenshields, 9 ibid.

Moo. P. C. 34 ; Hunt v. Luck, 1901, (g) Knight v. Baivyer, 23 Beav.
^ ^^- ^^- 609, 640, 641, 2 D. & J. 421.

(o) Oxwith V. Plummer, 2 Vern. (r) Anon., 2 Preem. 137.
636 ; Bamhart v. Greenshieldi, 9
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party other than a solicitor is notice of any charge he has

upon the property (s), but is not notice of a fraud committed

by him(«).

So also, and upon the same principle, a person has been Person held

held to be affected with notice of a fraud affecting a deed, and ^f^cts which

which the unusual manner in which it was executed ought to ^^ °^^^^ *°
° have known.

have suggested to his solicitor (w). So also a lessee, or a sub-

lessee, has notice of the title of his lessor, and the mere fact

that he is precluded by the terms of the contract or by the

Vendors and Purchasers Act, 1874, s. 2, from calling for the

lessor's title, will not exempt him from the consequences of

notice (a;). A person'who accepts an underlease without

inquiring into the superior title is guilty of such negligence as

disentitles him to relief (y). So where a family solicitor, who

had prepared a marriage settlement, became the apparent

purchaser of the estate under a fictitious exercise of the usual

power of sale, and subsequently executed instruments pur-

porting to vest the estate in the husband, and then, as the

husband's solicitor, applied for a loan on mortgage, and

delivered an abstract of the title as above referred to in the

usual way, with his name as solicitor, it was held that the

purchaser had implied notice of his having been the solicitor

who prepared the settlement, and of the irregularity of the

nominal purchase {z). So, a mortgagee, having notice that a

bill which formed part of the consideration for the purchase

of the estate by the mortgagor remained unpaid, has been

held bound to inquire whether the vendor has any lien on the

estate, the deed of conveyance leaving the point doubtful (a).

So, a purchaser dealing with trustees for sale, at a time or

under circumstances suggestive of the probability of the sale

being a breach of trust, is bound to inquire and see whether

(«) Mwxfieli V. Bwrton, 17 Eq. 18 ;
(k) Patman v. Harland, 17 C. D.

Lloyd^s Bank v. Jones, 29 C. D. 221, 353.

229. (y) Imray v. Oahhette, 1897, 2

(t) Hipkins v. Amery, 2 Giff. 292, Q. B. 218.

301 ; Taylor v. London S Cffimty (z) Bdbvnson v. Briggs, 1 Sm. & G.

Bank, 1901, 2 Ch. 231. 188.

(m) Kennedy v. Green, 3 M. & JC. (a) Frodl v. Ellis, 16 Beav. 350.

699.

16—2
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any such breach of trust is in fact being committed (6). So

also notice of a deed is not only^ notice of its contents, but of

the facts to a knowledge of which the insisting on its produc-

tion would have necessarily led (c).

When, however, a sale by fiduciary vendors is apparently

regular, a purchaser need not inquire into collateral questions,

such as the mode in which the sale has been conducted (d).

The doctrine of constructive notice ought not to be applied so

as to invalidate the titles of persons dealing bond fide with

tenants for life when exercising their powers under the Settled

Land Acts (e). But a purchaser will be affected with notice

of a breach of trust clearly deducible from facts appearing on

the face of the assurance (/), or suggesting inquiry (gf). So

where a mortgagee sold under his power of sale one month

after the date for redemption and seven months after the date of

the deed, three months' notice being necessary, the purchaser

was held to have notice that the sale was irregular Qi). But,

although a purchaser of a lease is bound to know from whom
the lessor derived his title, he is not affected with notice of

all the circumstances under which he so derived it (i). Nor,

semble, is notice of a lease notice of collateral facts mentioned

in the lease (A:). Nor on the purchase of A., one of two

adjoining estates belonging to the same owner, is notice of

building covenants entered into by such owner with a mort-

gagee of the adjoining estate B., notice of the expenditure oi^

both estates of money which, under the covenant, ought to

have been expended on B. exclusively©. So, also, slight

discrepancies in the plans or the deeds which, if inquired into,

might have led to the detection of a fraudulent dealing with

(5) Stroughill v. Amtey, 1 D. M. & Dr. & War. 509, 542.

G- 635.
(ff) Bowsot Y. Savage, 2 Eq. 134.

(c) Peto V. Hammond, 30 Beav. Qi) Sehvynv. Qci/rfit,38 C.I>.273 ;

495 ; Ebbetts v. Conquest, 1895, 2 Ch. ef. Bailey v. Barnes, 1894, 1 Cli. 25.

377. (i) Att.-Gen. v. Backhouse, 17 Ves.

(d) See 2 Ha. p. 450. 293.

(«) Mogridge v. Clapp, 1892, 3 Ch. (k) See Darlington v. Hamilton,

382. Kay, 556.

(/) See Att.-Gen. v. Pargeter, 6 (I) Harryman v. Collins, 18 Beav.

Beav. 150; Kerr v. Dwiganrum, 1 19.
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the property, were held not to be constructive notice of it (m).

And a road marked private on a plan is not enough to put a

purchaser on inquiry as to whether an easement existed (n).

The possession of a client's deeds by a solicitor is so usual, Possession of

and so much in the ordinary course of transactions, that solicitor of

where a man purchases an estate and is informed that the "^^^ '^ °°'

deeds are in the hands of the solicitor of the owner of the

estate, there is nothing which renders it necessary for him

to inquire under what circumstances the solicitor held the

deeds (o). But, if a solicitor acquires by contract a different

interest beyond what his character of solicitor confers (such

as equitable mortgagee), it is incumbent on him immediately

to give clear and distinct notice of such interest to all persons

in visible ownership of the estate. Such a case is not within

the principle of the cases in which a purchaser of land has

been held bound to inquire of the tenant in possession the

nature of his interest (p).

The omission of a purchaser of property to inquire after the Omission to

title deeds is gross negligence, and will affect him with the title deeds'^of

knowledge which he might have obtained upon inquiry. The P^P^^ty-

possession of the legal estate will not protect a man who has

omitted to inquire after the title deeds, or who accepts a

frivolous excuse for their non-production against the claim of

an innocent party (g). The Court will in such a case infer

that he has abstained from inquiry in order to deprive himself

of knowledge, and that he has wilfully shut his eyes to the

facts (r). "A purchaser or mortgagee," said Lord Selborne,

in Agra Bank v. Barry (s), " should make inquiries after the

title deeds. It is merely the course which a man dealing

bond fide in the proper and usual manner for his own interest

ought, by himself or his solicitor, to follow with a view to his

own title and his own security. If he does not follow that

(ro) Eunter v. WalUrt, 7 Ch. 75. (y) Bozon v. Willicms, 3 Y. & J.

(n) AU.-Gen. v. Biphosphated Co., 150 ; Manners v. Mew, 29 C. D. 725.

11 C. D. 327. (?) Ante, p. 120.

(o) Bozon V. Williams, 3 Y. & J. (r) Eateliff v. Ba/rna/rd, 6 Ch. 654.

150 ; Cory v. Eyre, 1 D. J. & S. 149 ;
(s) L. R. 7 H. L. 157 ; Manners

Bradley v. Biches, 9 C. D. 193. v. Mew, 29 C. D. 725.
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Party not
fixed by
notice of deed
merely be-

cause he was
a witness to

it, or because
he heard a
draft hadbeen
prepared.

A mere state-

ment that

information
may be had at

a particular

place is not
notice.

But if a man
be specially

referred to

another for

information,

he is fixed

with notice,

&c.

course the omission of it may be a thing requiring to be

accounted for and explained. It may be evidence, if it is not

explained, of a design inconsistent with bond Jide dealing to

avoid knowledge of the true state of the title. What is a

sufficient explanation must always be a question to be decided

with reference to the nature and circumstances of each parti-

cular case." The cases on the subject were considered and

classified in Northern Counties, dc, Co. v. Whipp (t), and have

been dealt with in a previous chapter (tt).

Though notice of a deed is notice of its contents, the mere

fact that a man has been witness to the execution of a deed

will not of itself fix him with notice of .the contents (x). Nor

is notice of a will passing all the testator's real estates

generally, and not specifically, notice of all the particular

estates which the testator had to pass (y). Nor if a purchaser

has notice only that a draft of the deed is prepared, and not

that the deedwas executed, would he be bound by notice, although

the deed was actually executed ; for a purchaser is not to be

affected by notice of a deed in contemplation (z).

A mere statement that further information is to be had at

the office of a company is not enough to put persons upon

inquiry whether statements put forward by directors are true

or false (a). But if a man, on being specially referred to

another for information, neglects to apply to him, he will

be held to have notice of what he might have learnt upon

inquiry (6). So also if a man, having reasonable grounds to

suspect the existence of a fact of importance, asks one of the

parties to the transaction, who refuses all information, but

does not ask other parties, whom he has reason to believe to

be able and willing to give him information, his ignorance is

wilful (c).

(0 26 C. D. 492.

(u) Ante, p. 120.

(x Beckett v. Oordley, 1 Bro. C. C.

357 ; Ba/acUffe v. Parking, 6 Dow,
149, 222 ; ante, p. 110.

{y) Bandiffe v. Parkins, 6 Dow,
149, 222—224.

(z) Gothay v. Sydenham, 2 Bro. C.

0. 391. See Jmies v. SmiOi, 1 Ha.

63, 1 Ph. 256.

(a) Bedgra/ve v. Hwd, 20 C. D.

p. 13.

(6) Wason v. Waremg, 15 Beav.

151.

(c) Baivbrigge v. Moss, 3 Jnr. N.
S. 58.
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A man who in dealing for property is told of anything as if a man has

affecting the property, though incorrectly, cannot rely on what property is

is told him, but is bound to make further inquiry and to ascer- afiected, he is

^ •' fixed with
tarn the exact truth (cZ). If he knows that another has or notice as to

claims an interest in the property, he, in dealing for that the charge,"

property, is bound to inquire what that interest is, although it
leiy oTthe

may be inaccurately described (e). If he is told or has notice information

. . given to him
that a certam instrument affects the property in question in as to its

some particular respect, he will be fixed with notice of its

provisions if it should turn out to affect the property in other

respects also (/). But if a man has notice that there is a

deed or document and at the same time has notice that it does

not affect the property, he is put so completely off his guard

that the Court will not treat him as fixed with knowledge of

the document or the effect of it (g). This rule, however, only

applies where a person might get a complete chain of title

without any notice of the document. A purchaser or lessee

who has notice of a deed forming part of the chain of title of

his vendor or lessor is not protected from the consequences of

not looking at the deed even by the most express representa-

tions of the vendor or lessor that it contains no restrictive cove-

nants nor anything affecting the title (h), and notwithstanding

that he is precluded by his contract from making inquiry (i).

Though a man, who has actual notice that the property in Doctrine of

respect of which he is dealing is in fact affected by a particular not extend to

instrument, is bound to examine that instrument, he is not ™^g™™^*^

bound to examine instruments which are not directly or pre- stances which
may only by

sumptively connected with the title to the property m question, possibility

merely because he knows that they exist and may by possibility perty.^"^"'

{d) WiUon V. Hart, 1 Ch. 463 ;
which, however, is considered to

Janes v. Smith, 1 Ph. 255. Comp. carry the principle too far ; Sug. V.

Re Bright's Trust, 21 Beav. 430. & P. 766.

(e) Gibson v. Ingo, 6 Ha. 112, 124. (g) Williams v. Williams, 17 C.

(/) Taylor v. Baker, 5 Pri. 306 ;
D. 443.

Jackson v. Bowe, 2 Sim. & St. 475 ;
{h) Batman v. Ea/rland, 17 C. D.

Farrow v. Bees, 4 Beav. 18 ; Mitchell 353.

V. Steward, 35 L. J. Ch. 393. See (i) Ibid. ; Be Morgam, Pillgrem v.

Jones V. Smith, 1 Ph. 255; and see P., 18 C. D. 93.

Benny v. Watts, 1 Mac. & G. 150,
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affect it. If an instrument does not necessarily affect the

title, but only may or may not do so according to circum-

stances, the omission to examine it will not fix a party with

gross negligence, if there is no reason to suppose that he may
have acted otherwise than fairly in the transaction (k). Nor

is notice that certain circumstances exist which may by possi-

bility affect the property in dispute sufficient to put a man
upon inquiry, if he appear to have acted fairly in the transac-

tion (l). A purchaser, for instance, will not be affected by an

ambiguous recital (to), or by circumstances inducing merely a

suspicion of fraud (n) ; so notice of there being a change of

solicitors who are professionally to represent a particular

interest, is not, in itself, notice of a change in the ownership

of such interest (o) ; nor is the mere fact of a daughter, soon

after coming of age, giving securities to a creditor of her

father in payment of his debt, of itself a ground for imputing

to the creditor knowledge of undue influence having been

exerted over her by her father (p). To affect the creditor

with notice of undue influence, it is not enough to show that

he was aware of the reluctance of the daughter to concur in

the security (q)

.

A purchaser of lands with notice that the title deeds have

been deposited with a bank as security for the general balance

on the vendor's present and future accounts is not bound to

inquire whether the bank has after notice of the purchase made
fresh advances. The burden lies on the bank advancing on

the security of the unpaid vendor's lien to give the purchaser

notice that it has so done or intends so to do (r).

(k) Jones v. Smith, 1 Ha. 43, 1 Ph. 482. See Dodds v. Hills, 2 H. & M.
254 ; Ware v. Egmont, 4 D. M. & G. 426.

460 ; Re Bright's Trust, 21 Beav. (o) TFest v. Beid, 2 Ha. 249.

430 ; Cox V. Ooventon, 31 Beav. 378 ; (p) Thomber v. Sheard, 12 Beav.
Perry v. Holl, 2 D. F. & J. 38 ; Pat- 589. See Cobbett v. Brock, 20 Beav.
man v. JSarland, 17 C. D. 353

; 524 ; ante, p. 164.

English & Scottish, &c., Co. v. Brvmr- (g) Rhodes v. Cook, 4 L. J. Ch.
ton, 1892, 2 Q. B. 709. 149, 2 Sim. & St. 488.

(J) Ibid. (r) London S County Banking Co.

(m) Kenney v. Browne, 3 Ridg. P. v. Ratcliffe, 6 App. Ca. 739, per Lord
C. 512. See 2 Ha. 175. Blackburn.

(n) M'Queen v. Farguhar, 11 Ves.



C0N8TEUCTTVE NOTICE. 249

The purchaser o| property cannot be held to have con-

structive notice of every agreement relating to any structure

which he sees on the adjoining ground (s). Where, accordingly,

disputes having arisen between the plaintiff and the owner of

an adjoining tenement as to whether a window in the plaintiff's

house, overlooking the adjoining tenement, was an ancient

window, an agreement, not under seal, was signed by which

the owner of the adjoining tenement agreed that the plaintiff

should have access of light to the window and the plaintiff

agreed to keep the window opaque and make it open only in

such a way that no person could look out of it ; and the owner

of the adjoining tenement afterwards sold the tenement to the

defendant, who had no notice of the agreement but knew of

the existence of the window, it was held that the mere fact of

there being windows in an adjoining house which overlooked

a purchased property is not constructive notice of any agree-

ment giving a right to the access of light to them (i). But if a

structure upon land is of such a nature that every reasonable

man must know that it affects the property, a purchaser is

put upon inquiry as to it and has constructive notice. In

Morland v. Cook (m), the purchaser saw the property protected

by a sea-wall, and the Court considered that every reasonable

man under the circumstances must be taken to have known

that the wall existed for the protection of the lands below the

level of the sea, and that there must be some provision made

for its maintenance and repair, and that therefore he was put

upon inquiry.

So if the condition of the property at the date of the

contract is such as to suggest inquiry, the purchaser may be

fixed with constructive notice of rights of way, or other

easements affecting it. Thus, where A. purchased from B. a

house, part of an estate agreed to be let to B. on a building

agreement, and the house was built partly over an archway

leading to mews in the rear but not then forming the only

means of access thereto, it was held that A. had constructive

notice that when the building scheme was completed, the

(«) Allen V. Seckham, 11 C. D. (i) Allen v. SecJchcm, supra.

790 ; cf. Att.-Gm. v. Bvphosphated («) 6 Eq. 252.

Co., 11 C. D. 327,
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Notice ex-

cluded by
distinct repre-

sentation.

road under the archway would be the qply approach to the

mews, and that a right of way, though not expressly reserved

in the assignment to A,, was reserved by implication (a;)

.

Nor is a man bound to examine a deed or document which

does not form part of the chain of title or does not necessarily

from its very nature affect the property in question, if he is

told that it does not affect it, and he acts fairly in the trans-

action, and believes the representation to be true {y). If a

man has notice that there is a deed or document, and at the

same time has notice that it is entirely worthless or does not

affect the property, he is put so completely off his guard that

the Court does not treat him as fixed with knowledge of the

document or the effect of it(«). The effect, indeed, of what

would otherwise be notice, may be destroyed by misrepresen-

tation. A man to whom a particular and distinct represen-

tation is made is entitled to rely on the representation, and

need not make any further inquiry, although there are

circumstances in the case from which an inference inconsistent

with the representation might be drawn, and which indepen-

dently of the representation would have been sufficient to put

him upon inquiry (a), or, although he is told that further

information may be had on the matter by making inquiries

from a particular person, or at a particular place {b). A man
is entitled to rely on the representations of the vendor as to

the contents of a deed, and is not bound to examine the deed

itself (c). Misrepresentation is not got rid of by constructive

notice (i). So, also, a man who purchases shares lq a

company on the faith of a prospectus may rely on the

statements made therein, and is not bound to ascertain

whether they are true (e). The mere fact that he may have

(a) Dailies v. Sear, 7 Eq. 427.

{y) English & Scottish, dtc, Co. v.

Brwnton, 1892, 2 Q. B. 709.

(s;) Williams v. W., 17 C. D. 443.

(a) Wilson v. Short, 6 Ha. 366,

367 ; Cox v. Middleton, 2 Drew. 209 ;

Patman v. HarUmid, 17 C. D. 353 >

supra, /pTp. 45, 46.

(5) Redgrave v. Hvrd, 20 C. D.

p. 13.

(c) M'Oulloch V. Gregory, 1 K. &
J. 286 ; Be Bright's Trust, 21 Beav.

430 ; Oox V. Coventon, 31 Beav. 378

;

Ex p. Briggs, 1 Eq. 483 ; Williams

V. W., 17 C. D. 443.

{6) Jones v. Rirrmier, 14 C. D. 588,

590.

(e) Redgrame v. Hurd, 20 C. D.

p. 13 ; cf. Peel's Case, 2 Ch. 674,

684 ; and see post^ p. 261.
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attended a meeting of the company is not a sufficient ground

for fixing him -with notice of the falsity of the representations

in the prospectus (/). A similar rule has also been applied

where a share certificate contains a representation that it is

fully paid up ; the purchaser in that case need not inquire

whether it has been fully paid up, and the onus lies on the

company to prove (g).

If a bond fide inquiry be made in the proper quarter and a

reasonable answer be given, a man may rest satisfied with the

information, and need not make any further inquiry (/i). A
man) for instance, who on the purchase of property bond fide

inquires for the title deeds, is not bound to make further

inquiry, if a reasonable excuse is made for their not forth-

coming (i). The omission of the solicitor of a legal mortgagee

to require production of deeds when a reasonable excuse is

given for their non-production is not of itself a sufficient

ground to postpone the legal mortgagee to a prior equitable

incumbrancer (fc), but it is not a reasonable excuse that the

deeds relate to other property (Z). So also, if deeds are

deposited with a man by the other party to the transaction,

which purport or are represented to be all the material deeds

relating to the estate, and he honestly believes the represen-

tation to be true, he is not guilty of gross negligence if he

abstains from further inquiry on the subject (m). In a case

where an equitable mortgagee with whom some of the title

deeds of the mortgaged property, including the conveyance to

the mortgagor, were deposited, brought an action to establish

his priority over a subsequent legal mortgagee whose soli-

citor had omitted to examine a parcel which was given to

him previously to the execution of the mortgage deed and

(/) Stewart's Case, 1 Ch. 574. App. Ca. 149 ; cf. Mwnmrs v. Mew,

(^) Hall & Co., 37 0. D. 712. 29 0. D. 725 ; supra, pp. 120, 121.

Qi) Jones v. Smith, 1 Ha. 43; {k) RatcUffy. Bamajrd,6G\i.Q64.

Bird V. Fox, 11 Ha. 47 ; Jones v. (Z) Oliver v. Einton, 1899, 2 Ch.

Williams, 24 Beav. 47 ; Dawson v. 264.

Prince, 2 D. & J. 44 ; Espial v. Pern- (m) Roberts v. Croft, 2 D. & J. 1 ;

herton, 3 D. & J. 547. Hunt v. Elmes, 2 D. F. & J. 578.

(t) Hewitt V. Loosemore, 9 Ha. Comp. Ba/nfather's Claim, 16 C. D.

449 ; Espin v. PemheHon, 3 D. & J. 179.

547 ; Agra Bank v. Barry, 7 E. & I.
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purported to contain all the title deeds but contained only the

earlier deeds, it was held that there was not such wilful

negligence on the part of the solicitor as to fix the legal

mortgagee with constructive notice of the prior charge so as

to entitle the equitable mortgagee to enforce in equity his

priority over the legal mortgagee (n).

" A series of authorities," said Lord Selborne, in Dixon v.

Muchleston (o), " have decided that when the Court is satisfied

of the good faith of the person who has got a prior equitable

charge, and is satisfied that there has been a positive state-

ment, honestly believed that he has got the necessary deeds,

he is not bound to examine the deeds and is not bound by

constructive notice of their actual contents or of any deficien-

cies which by examination he might have discovered in them.

This I take to be the law, even in cases where the depositor of

the deeds is himself acting in the double character of borrower

of the depositee's money and of solicitor for the depositee.

In the cases of Hunt v. Elmes and Hewitt v. Loosemore the

facts were of that character. In Hunt v. Elmes and Colyer v.

Finch the deeds had never been looked at, but credit had

simply been given to a statement made, either upon the

parcel containing the deeds or otherwise, that they were the

proper deeds relating to the estate. In some of these cases

the lender was not otherwise advised than by the solicitor of

the borrower or by a solicitor having, as mortgagee, a personal

contrary interest, and yet the lender was held not to be guilty

of such neglect or laches as amounted to what is described by

Lord Justice Turner in Hewitt v. Loosemore as ' gross and

wilful negligence,' which in the eye of this Court amounts to

fraud, merely because he believed the statements made to him
and abstained from examining the deeds and did not employ

an independent solicitor." The fact that the person with

whom he is dealing and who makes the representation may
be his own solicitor is immaterial, if the representation was

honestly believed to be tiue{p).

(n) BatcKffv. Earna/rd, 6 Ch. 654 ; (o) 8 Ch. 161.

but see Oliuer v. Hinton, 1899, 2 Ch. {p) Roberts v. Croft, 2 D. & J. 1

;

264. Hunt v. Elmes, 2 D. F. & J. 578.
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A representation or an answer to an inquiry will not,

however, dispense with the necessity of further inquiry,

unless it be made by a person upon whose representation the

other party is entitled to rely and rest satisfied. The repre-

sentations of a man bind him as far as his own interest is

concerned, but do not bind the interests of other parties,

unless he was authorized by them to make the representations.

An under-lessee must not rest satisfied with the representations

of his lessor, who is also a sub-lessee, as to the covenants in

the lease. He must go back to some one who can give him

more complete information (q). So, also, a man who accepts

a conveyance without any previous investigation, relying on

the mere assurances of the vendor that he is absolute owner,

will be held to have constructive notice of the title, although

he may have acted without any fraudulent intention (r). So,

also, where a solicitor acting on behalf of a woman before her

marriage is told by the intended husband that his title deeds

are deposited at his bankers for safe custody, he has con-

structive notice of any lien the bankers may have on them(s).

The effect of what would be otherwise notice may be

destroyed, not only by actual misrepresentation, but by mere

silence, or by anything calculated to deceive, or even lull

suspicion on a particular point (<). If the vendor of a lease

be informed by the purchaser of his object in buying, and the

lease contains covenants which will defeat that object, the

silence of the vendor is equivalent to a misrepresentation (u).

But if the agent of the purchaser has had the opportunity of

inspecting the original lease, the vendor need not inform the

purchaser of unusual covenants which will prevent him from

carrying out his intention (x).

(g) Parkerv.JVhyte,l'H..&M.l6'i. (t) Pope v. Garland, 4 Y. & C.

See Glements v. Welles, 1 Eq. 200

;

394 ; Bartlett v. Salmon, 6 D. M, &
Ehbetts V. Conquest, 1895, 2 Ch. 377. G. 41 ; Darlington v. Hamitton, Kay,

(r) Jackson v. Bowe, 2 Sim. & St. 550 ; supra, pp. 57-60.

472, 475 ; but see Patman v. Ear- (m) Flight v. Barton, 3 M. & K.

land, 17 C. D. 353. 282.

(«) Maxfield v. Burton, 17 Eq. 18
;

(a;) Morley v. Clavering, 29 Beav.

Lloyd's Bank v. Jones, 29 C. D. 84 ; Fry, Spec. Perf., 199.

p. 229.
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Period from
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agent or
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sufficient.

Although a man who has been induced to enter into a

transaction by misrepresentation might have detected the

misrepresentation long before the time he did, he is not

bound to make inquiries, until there is something to raise

suspicion iy).

Constructive notice only operates in cases affecting title.

A mere constructive notice of circumstances of negligence in

the mode of conducting a sale is entirely collateral to any

question of title {z).

It is not necessary that notice should be brought home to

the party interested himself. It is enough if it is brought

home to his agent, solicitor, or counsel (a). There is no

distinction in point of legal effect between personal notice to

the party and notice affecting him through the medium of his

agent (6),. Notice to the agent is notice to the principal ; for

upon general principles of public policy it must be taken for

granted that the principal has notice of whatever is communi-

cated to his agent whilst acting as such in the transaction

to which the communication relates, and is fixed with the

knowledge of every fact material to the transaction which his

agent or solicitor either knows or has imparted to him in the

course of his employment, and which it was his duty to

communicate, whether it be communicated or not (c). The

presumption that a solicitor has communicated to his client

facts which he ought to have made known to him cannot be

rebutted by proof that it was the interest of the solicitor to

keep back the facts {d) . The rule that notice to an agent is

notice to the principal applies to cases where the principal is

an infant (e).

The notice which affects a principal or client through

(y) Rawlins v. Wickham, 3 D. & J.

304 ; Redgrave v. Hurd, 20 C. D. 1.

(z) Borell v. Dann, 2 Ha. 440.

(a) Maxfield v. Burton, 17 Eq^. 18

;

Rollcmd V. Hart, 6 Ch. 680 ; Kettle-

well V. Watson, 21 C. D. 685, 26

C. D. 501.

(6) Touhnin v. Steere, 3 Mer. 224;

Vame v. Vam, 8 Ch. 399.

(c) Roddy v. Williomis, 3 J. & L.

16 ; Espin v. Pemberton, 3 D. & J.

554 ; Wyllie v. Pollen, 3 D. J. & S.

601 ; Bowsot v. Swmge, 2 Eq. 134

;

Vane v. Vane, 8 Ch. 399 ; Dixon v.

Wimeh, 1900, 1 Ch. 736.

{d) Bradley v. Riches, 9 C. D. 193.

(e) Toulmm v. Steere, 3 Mer. 222.
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his agent or solicitor is generally treated as constructive

notice (/) ; but inasmuch as the principal or client is bound

by the notice, whether it be communicated to him or not,

and is not presumed to have the knowledge, merely because

the circumstances of the case put him on inquiry, such notice

may more properly be treated as actual notice, or if it is

necessary to make a distinction between the knowledge which

a man possesses himself and that which is known to his agent

or solicitor, the latter may be called imputed knowledge (g)

.

Notice to an agent, solicitor, or counsel should, in order to

bind a principal or client, be notice in the same transaction.

He is not bound unless, in the words of the Conveyancing Act,

1882, s. 3, " In the same transaction with respect to which a

question of notice to the purchaser arises, it has come to the

knowledge of his counsel, agent, or solicitor, as such, or

would have come to the knowledge of his solicitor, or other

agent, as such, if such inquiries and inspections had been

made as ought reasonably to have been made by such solicitor

or other agent " (h).

In order that the knowledge of the solicitor may be

imputed to the client it must be (1) in the same transaction,

(2) the matter must come to his knowledge, and (3) must

come to his knowledge as such (i). But it is declared by

sub-sect. 2 of the same clause that the section shall not

exempt a purchaser from any liability under, or any obliga-

tion to perform or observe, any covenant, condition, provision,

or restriction, contained in any instrument under which his

title is derived, either mediately or immediately; and such

liability may be enforced in the same manner and to the

same extent as if this section had not been enacted.

The rule that notice to an agent or solicitor is notice to

a principal or a client applies where the same solicitor or

agent is employed by both parties to the transaction (k), or is

(/) See Toulmin v. Steere, 3 Mer. (k) Le Neve v. Le Neve, 3 Atk. 646,

222. 2 Wh. & Tu. 32 ; Atterbury v. Wallis,

(g) 3 D. & J. 554, per Lord Chelms- 8 D. M. & G. 454 ; Spaight v. Oovme,

ford. See Ca/ae v. Ca/ue, 15 C. D. 643. 1 H. & M. 359 ; Boursot v. Savage,

(h) 45 & 46 Vict. c. 39, 8. 3 (2). 2 Eq. 134 ; Bradley v. Riches, 9

(i) Be Couiins, 31 C. D. 671. C. D. 193.
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himself the vendor (l) . But the eJBfect of the Conveyancing Act,

1882, seems to be that the solicitor in such a case is to be

treated as two persons, and the purchaser only to be affected

with notice of such facts as would or ought to have come to

the knowledge of an independent solicitor (m). The mere

circumstance, however, of there being only one solicitor in

the business does not necessarily constitute him the solicitor

of both parties so as to affect both with notice. It does not

follow that if there be not a solicitor employed on both sides,

the solicitor who does act is the solicitor of both parties. To

have this effect there must be a consent to accept him as

such, or something equivalent thereto (n).

The mortgagee or purchaser may not desire to employ a

solicitor, but if he knowingly constitute the relation of

solicitor and client between himself and his vendor or between

himself and the solicitor of the party with whom he is

dealing, he will of course be affected with notice of any prior

incumbrance of which the solicitor is cognizant (o), and

although a purchaser is not necessarily to be held to have

employed his vendor's solicitor because he employed no

other, yet if he employs no solicitor he must be held to have

exactly the same knowledge as if he had employed one (p).

The rule that notice to a solicitor is notice to the client

applies only as between parties dealing hostilely with each

other (q).

It is not every description of knowledge possessed by a

solicitor employed in any particular transaction that can be

treated as the actual knowledge of the client. All matters

affecting the title to property, or the interests of other persons

in connection with it, all circumstances which would entitle

parties to equitable priorities, or change the character of

{I) Dryden v. Frost, 3 M. & C. 670 ; & J. 38.

Robinson v. Briggs, 1 Sm. & G. 188. (o^ Espin v. Pemberton, 4 Drew.

(m) Re Cousins, 31 CD. 671, 677. 333, 3 D. & J. 547 ; KetOewell v.

{n) Espm V. Pmierton, 4 Drew. Watson, 21 C. D. 685, 26 C. D. 501.

333, 3 D. & J. 547 ; Wythes v. Labou- (p) Atterbury v. Wallis, 8 D. M.
chere, 3 D. & J. 594 ; Lloyd v. Att- & G. 454, per Lord Romilly.

wood, ibid. 614 ; Perry v.Holl, 2D. F. (g) Austin v. Tawney, 2 Ch. 143.
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rights, which depend upon want of notice, if known to the

solicitor, have the same effect as if actually known to the

client. But this imputed knowledge will not extend to

matters which have no reference to rights created or affected

by the transaction, but which merely relate to the motives

and objects of the parties, or to the consideration upon which
the matter is founded (r). Nor does the employment of a

'

solicitor to do a mere ministerial act, such as the procuring

the execution of a deed or preparing a conveyance, so con-

stitute him an agent as to affect his employer with notice of

matters within his knowledge (s).

The rule that notice to a solicitor is notice to the client

does not apply to a case where trustees and executors are in

possession of a fund, and notice of a mortgage or charge on

the fund is. given to the solicitor employed by them in the

matter. Such notice is not sufficient to create a privity and

to make the trustees or executors liable to the same con-

sequences as if notice had been given to them personally (t).

The rule that notice to a solicitor is notice to the client has

been held to apply notwithstanding that the solicitor may be

perpetrating a fraud upon the client (u) . But in Kennedy v.

Green (x), Lord Brougham held that a client is not to be

affected with notice of a prior fraud committed by the solicitor,

which the latter would of course conceal. A distinction was,

however, subsequently made between cases where there was

fraud independently of the question whether the act which had

been done was made known or not, and cases where the

question of fraud depended wholly upon whether the act had

been made known or not (y) : and in the latter class of cases it

was considered that the client had constructive notice. In

Atterburyv. Wallis {z),iox instance, where a solicitor took a mort-

gage of an equity of redemption, which he sub-mortgaged, and

(r) Per Lord Chelmsford, 10 H. (tt) Dixon v. Winch, 1900, 1 Ch.

L. C. 114. 736.

(«) Wyllie V. Pollen, 3 D. J. & S. [x) 3 M. & K. 699.

601 ; Kettlewell v. Watson, 21 C. D. (j/) Hewitt v. Loosemore, 9 Ha.

685 ; 26 C. D. 501. 449 ; Atterhury v. Wallis, 8 D. M. &
{t) Saffron Walden, &c., Society v. G. 466.

Bayner, 14 C. D. 406. (z) lUd.

K.F. 17
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afterwards joined with the first mortgagee and the mortgagor

in a new mortgage of the property, acting as the solicitor of all

parties to the transaction} but not disclosing the existence of the

sub-mortgage, it was held that the new mortgagee was affected

with the solicitor's knowledge, and his security was to that

extent displaced. So also in Rolland v. Hart (a), where a

solicitor on behalf of A., one of his clients, procured from B.,

another client, an advance on a mortgage of land in Middlesex,

and then, concealing the incumbrance, induced C, also a

client, to lend money on mortgage of the same estate, and C.'s

security was the first registered, it was held that the case did

not fall within the principle of Kennedy v. Green, and that C,

having notice through the solicitor of B.'s mortgage, could not

gain priority over it by registration. So also in Boursot v.

Savage (b), where a purchaser employed one of three fiduciary

vendors as his solicitor in the transaction, he was fixed with

constructive notice of the trust. " The fact," said Kindersley,

V.-C. (c), "that the solicitor maybe committing a fraud in

relation to a transaction in which he is employed, cannot

afford any reason why the client should not be affected with

constructive knowledge of the facts. The constructive know-

ledge of all the facts must be imputed to him whether there is

fraud relating to the transaction or not. It is the existence of

the trust, and not of the fraud, of which he is held to have

constructive notice. The constructive notice of the trust must

be imputed to him whether there is fraud relating to it or not."

So also in a case where the plaintiff jointly with his solicitor

contributed money on loan on a deposit of deeds, and the

solicitor subsequently took a mortgage to himself and deposited

the deeds with a bank as security for moneys advanced to him,

it was held that notice of the plaintiff's advance must be

imputed to the bank (cQ. " "Where," said Mr. Justice Pry (e),

" there is an interest and a duty, the Court will not presume

that the solicitor will follow his interest and not his duty. If,

moreover, the circumstances of the case are looked to, the

(a) 6 Ch. 678. (<£) BradUy v. Richet, 9 C. D. 193.

(b) 2 Eq. 134. («) Ibid.

(c) 2 Eq. 142.
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^suggestion that the transaction would have failed if the solicitor

had made known to the bank the advance of the plaintiff does

not arise. The mortgage was taken by the bank as the best

thing it could get."

The tendency of later decisions and of the Conveyancing Act,

however, has been in favour of the doctrine that when a man
employs a solicitor, whose whole purpose and meaning in the

transaction is to cheat and defraud his client, and who in

furtherance of this intention keeps back purposely from his

knowledge the true state of the case, the presumption is con-

clusively repelled that the client has imputed or constructive

notice through the solicitor of the fact which has been con-

cealed from him(/). "This exception," said Mr. Justice

Fry, in Cave v. Cave {g),
" has been put in two ways. In the

one ^ew notice is not imputed, because the circumstances are

such as not to raise the conclusion of law which does ordinarily

arise from the mere existence of notice to the agent ; in the

other view, the act done by him in his character of agent is

such as cannot be said to be done by him in his character of

agent, but is done by him in the character of a party to an

independent fraud on his principal, and that is not to be

imputed to the principal as an act done by his agent." " The

presumption from duty," said further Mr. Justice Fry, in

Kettlewell v. Watson (h), "in the agent may be repelled by

showing that whilst he was acting as agent, he was also acting

in another character, namely, as a party to a scheme or

design of fraud, and that the knowledge he attained was

attained by him in the latter character, and therefore there

would be no ground to assume that the duty of the agent was

performed by a person who filled that double character."

Where, however, a client mortgaged land to his solicitor, who

shortly afterwards transferred the mortgage to a transferee

who gave no notice of the transfer to the mortgagor, and

(/) Espin V. Pemberton, 3 D. & J. father's Glaim, 16 C. D. 178 ; Kettle-

547 ; Thompson v. Cartwriyht, 33 well v. Watson, 21 C. D. 685 ; 26 C.

Beav. 185, 2 D. J. & S. 10 ; Hop- D. 501 ; but see Dixon v. Wmch,

good V. Ernest, 3 D. J. & S. 116 ;
infra.

Waldy V. Gray, 20 Eq. 251 ; Joiies (g) 15 C. D. 644.

V. Bygott, 44 L. J. Ch. 487 ; Ban- (h) 21 C. D. 707 ; 26 C. D. 501.

17—2
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afterwards the solicitor and mortgagor, who put himself

entirely in the hands of the solicitor, conveyed the land to the

plaintiff by a deed containing a recital that it was free from

incumbrances, and the proceeds of sale were received by the

solicitor who retained the mortgage debt out of them, it was

held that the mortgagor, having placed himself entirely in the

hands of his solicitor, must have imputed to him the know-

ledge which the solicitor actually had (i).

It would seem that the test whether the imputation be

excluded by the fraud of the solicitor is whether the fraud is

such as to exclude the doctrine of agency.

The same considerations apply where one solicitor is employed

by both parties to a transaction, and the evidence establishes

the fact that the solicitor has entered into a conspiracy with

one client to defraud the other (k). Nor is notice to a solicitor

notice to a client where the person giving the information knows

or has good reason to believe that it will not be communicated

to the client (Q

.

Though a client may by reason of the fraud of a solicitor

be not affected with notice through the fraud of the solicitor,

he may be affected by his negligence (m)

.

In determining the equities between parties who have been

defrauded by a common solicitor, the Court looks to see

whether there has been anything in the transaction calculated

to put either of the parties upon inquiry. If there be any-

thing in the ease calculated to excite suspicion or to put either

of the parties upon inquiry, and he abstains from inquiry, the

same knowledge will be imputed to him as he would have been

affected with, had he employed an independent solicitor (n).

Notice to Notice to one partner in a partnership matter during the

continuance of the partnership is notice to the other partners (o).

(i) Dixon v. Winch, 1900, 1 Ch. 699 ; Frail v. Ellis, 16 Beav. 357 ;

736,; of. Turner v. Symth, 1901, 1 Atterhury v. Wallis, 25 L. J. Ch.

Ch. 213. 794 ; Perry v. EoU,. 2 D. F. & J. 38 ;

(k) Shwrpe v. Foy, 4 Ch. 35. Taylor v. Londm and County Bank,

(0 m^- 1901, 2 Ch. 231.

(m) Hopgood v. Ernest, 3 D. J. & (o) Atkinson v. Maereth, 2Eq. 570.

S. 116 ; Kettlewell v. Watson, 21 C. See Williamson v. Barbour, 9 C. D.

D. 685, 708. 535.

(n) Kennedy v. Green, 3 M. & K.

partner.
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A partner, however, is not necessarily fixed with notice of the

contents of his own books (p). Nor is the knowledge of a

fraud by one partner necessarily the knowledge of the firm (q).

A partner is entitled to rely on the good faith of his co-

partners (?•)•

The rule that notice to one partner is notice to the other Notice to

partners does not apply to the case of corporations or com- shareholders

panics. Notice to a director does not necessarily affect the of a company,

company (s) ; but notice to one of the persons legally intrusted

with the proper business to which the notice relates, or who

has authority to act for the corporation in the particular

matter in regard to which the notice is given, will bind the

corporation (t). Where one person is a director or officer of

two companies his personal knowledge is not the knowledge

of both the companies, unless he is under some duty to

communicate it, and if he has been guilty of fraud the Court

willnot infer that he has fulfilled that duty (m). So notice

to a company through a sole director will not be imputed if

it necessarily involved disclosure by the director of his own

fraud (x). Casual notice brought home to the secretary,

not as secretary but as an individual, is not notice to the

company (y).

There is no presumption of law that a director has notice

of everything that may be discovered from entries in the

books of the company (z).

A shareholder is not necessarily fixed with a knowledge, of

the contents of the memorandum or articles of association of

the company (a). But he must, within a reasonable time

after the registration of the memorandum and articles of

association, be presumed to acquaint himself with their

(p) See Stewart's Case, 1 Ch. 574. (w) Hampshire Land Co., 1896, 2

(g) Williamson v. Ba/rbour, 9 C. D. Ch. 743.

529, per Jessel, M. R. (a:) Be European Bank, 5 Ch. 358.

(r) Betjemann v. B., 1895, 2 Ch. {y) Sociit$ Ginirale v. Tramways

474. Union, 14 Q. B. D. 424, 438.

(s) Re Oarevfs Estate, 31 Beav. 45. {z) Hallmark's Case, 9 C. D. 329 ;

(«) Worcester Com Exchamge Co., 3 Denham & Co., 25 C. D. 752.

D. M. & G. 183 ; iJe Carevfs Estate, (fl)
Stewards Case, 1 Ch. 574,

31 Beav. 45.



262 CONSTETJCTIVE NOTICE.

Notice to

trustees.

Registration

of an assur-

ance is not
notice.

Registration
with notice of

unregistered
assurance.

contents. After the lapse of a reasonable time he cannot be

heard to say that he had no knowledge of their contents (6).

But now under the Companies Act, 1900, s. 10, the memo-

randum must appear in the prospectus.

The shareholders in a company are not bound to look into

the management, and will not be held bound to have notice

of everything which has been done by the directors, who may

be assumed by the shareholders to have done their duty (c).

Notice to one of several trustees is, as a general rule, notice

to all (d), but not where the trustee to whom alone notice is

given has an interest adverse to that of his co-trustee, as e.g.,

where he has a beneficial interest which he has secretly

incumbered (e).

The registration of an assurance is not of itself notice. A
prior equitable incumbrance will not, although registered,

affect a subsequent purchaser without notice who has obtained

the legal estate (/).

EegiBtration is no protection against an unregistered

assurance of which the party claiming under the registered

instrument had notice prior to the completion of his purchase

or security (g). The object of the Kegistration Acts being to

give notice, the evils against which those statutes intended to

guard do not exist where a man has notice independently of

the registry. If, therefore, a man has notice of an earlier

deed, which though executed is not registered, the registration

which he actually effects will not give him priority over the

earlier deed (h). The notice must, however, amount to actual

notice (t). Constructive notice is not sufficient (&). But

(6) Wilkinson's Case, He Madrid

Bank, 2 Ch. 536, 540
; Buckley, 125.

(c) Stanhope's Case, 1 Ch. 161, 170.

(d) Low V. Bomerie, 1891, 3 Oh.

82 ; Ward v. Buncombe, 1893, A. 0.

369 ; Be Wasdale, 1899, 1 Ch. 163.

(e) Brown v. Savage, 4 Drew. 635 ;

Lloyd's Bank v. Pearson, 1901, 1 Ch.

865.

(/) Bushell V. Bushell, 1 Sch. &
Lef. 98 ; Robinson v. Trevor, 12 Q.

B. D. 434.

(g) Le Neve v. Le Neve, 3 Atk.

646 ; 2 Wh. & Tu. 43.

(h) Eyre v. M'Dowell, 9 H. L. C.

619, 646 ; Ghadwick v. Turner, 1 Ch.

310 ; Agra Bank v. Barry, L. R. 7

H. L. 148 ; Kettlemell v. Watson, 21

C. D. 685 ; Bradley v. Riches, 9 C. D.

193.

(i) Ghadwick v. Turner, 1 Ch. 310.

{k) Agra Bank v. Barry, L. R. 7

H. L. 148 ; Lee v. Glutton, 46 L. J.

Ch. 48.
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the actual knowledge of a solicitor will be imputed to a

client (Z).

A purchaser is not relieved from inquiring for and examining

deeds, memorials of -which are registered, the object of the

Middlesex Act being to let him know what he is to inquire for

rather than to dispense with inquiry (m). But, on the other

hand, if he searches the registry, he will not be affected by

constructive notice of prior unregistered charges because he

neglects to make inquiries which might be necessary where

no registry exists (n). But if he or his agent actually knows
of the existence of such unregistered instruments when he

takes his own deed, and has abstained from inquiry with a

view to avoid notice, the Court may postpone him ; but the

case must be one in which the Court is able to come to a clear

decision as to the fact of fraud (o). The non-production in a

register county of deeds to the solicitor instructed to prepare

a mortgage upon an estate there will not of itself be deemed

a proof that the solicitor has acted fraudulently or even

negligently so as to affect the interests of his client. The

construction to be put upon his conduct doeS' not depend on

an inflexible rule of law, but upon the circumstances of the

case ip).

By the Yorkshire Eegistry Act, 1884, s. 14, assurances of

freehold lands in that county rank according to their date of

Registration, and all priorities given by the Act are to have

full effect, except in cases of actual fraud. A solicitor register-

ing a mortgage to himself so as to gain priority over an

unregistered mortgage to his client is within the exception

to sect. 14 (q)

.

The Land Transfer Acts, 1875 and 1897, contain no express

provision as to the effect of actual notice of unregistered or

unprotected claims ; but it is suggested that such notice

will not affect the estate of the registered transferee for

(l) Bradley v. Etches, 9 0. D. 193. (o) Lee v. Glutton, 46 L. J. Ch. 48.

{m) Kettlewell v. Watson, 26 C. D. {p) Agra Bank v. Barry, L. R. 7

501, 508. H. L. 149.

(n) Chadwidcy.Turrur,\C)i.Z\0, {q) Battison t. Holson, 1896, 2

319. Ch. 403.
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value unless the case amounts to a connivance with

fraud (r).

The priority of charges created by the registered pro-

prietor is decided by priority of registration (s) ; but un-

registered dispositions may be created and their priorities

preserved by entering notices, cautions, or inhibitions on the

register (t).

As the register is the title itself, semble a person is fixed

with notice of all he might have discovered by searching it,

and no protection is given by any legal estate (m).

Eegistered dispositions which would be fraudulent and void

if unregistered, remain so under the Act of 1875, s. 98, and

therefore the register can, under the Act of 1875, s. 95, and

the Act of 1897, s. 7 (2), be rectified as against transferees for

value ; but if a disposition be voidable only, as distinguished

from void, the register cannot, it is conceived, be rectified as

against transferees for value.

SECTION ni. PBAUDS RELATING TO MABEIAGE.

Marriage Another class of frauds upon third parties, which will be

relieved against, is where persons, after doing acts required

to be done on a treaty of marriage, render those acts unavail-

ing by entering into other secret agreements, or derogate

from those acts, or otherwise commit a fraud upon the

relatives or friends of one of the contracting parties (x) ; as

where a parent declines to consent to a marriage on account

of the intended husband being in debt, and the brother of the

latter gives a bond for the debt to procure such consent, and

the intended husband then gives a counter-bond to his

brother to indemnify him against the first bond (y). So,

also, where a creditor of the intended husband concealed his

own debt and misrepresented to the lady's father the amount

(r) Brickdale, 13. 240.

(s) S. 28. (y) Turton v. Benson, 1 P. Wms.

(0 S. 49. 496 ; Scott v. Scott, 1 Cox, 366

;

(u) Brickdale, 157. Palmer v. Neave, 11 Vea. 16G.

(x) Peyton v. Bladwell, 1 Vem.
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of the debts of the intended husband, the transaction was

treated as a fraud upon the marriage, and the creditor was

restrained from enforcing his debt at law against the husband

after the marriage (z). So, also, where a brother on the

marriage of his sister let her have a sum of money privately

that her fortune might appear to be as much as was insisted

on by the other side, and the sister gave a hond to the brother

to repay it, the bond was set aside (a). So, also, where the

money due by an intended husband upon a mortgage was

represented by the mortgagee to the relations of the wife to be

much less than was really due, he was not allowed to recover

more than he had represented the debt to amount to (6).

Another case of fraud upon marriage articles is where a

father, who had on the marriage of his daughter covenanted

that he would upon his death leave her certain tenements,

and would also by his will give and leave her a full and equal

share with her brothers and sisters of all his personal estates,

transfers afterwards during his life a very large portion of his

personal property to his son, retaining the dividends for his

own life (c). Covenants of this sort do not prohibit a parent

from making any disposition of his property during his life-

time among his children more favourable to one than another.

But they do prohibit a man from doing any acts which are

designed to defeat or defraud the covenant. A parent may,

if he pleases, notwithstanding the covenant, make an absolute

gift to a child ; but the gift must be an absolute and unquali-

fied one, and must not be a mere reversionary gift, which

saves the income to the parent during his own life (d).

Another class of transactions which will be relieved against Fraud on,...,»,, • i i marital rights.

as being m fraud of the marriage contract are conveyances

made by an unmarried woman of her property, during the

(z) Neville v. Wilkinson, 1 Bro. C. (c) Jones v. Martin, 3 Anst. 882,

C. 543. See D'Albiac v. UAlhiac, 5 Ves. 265, n.; 8 Bro. P. C. 242.

16 Ves. 124 ; Morris v. Clarkson, See M'Neill v. Cahill, 2 Bligh, 228.

1 J. & W. 107. Comp. StocJcenv. Stochen, 4 M. & C.

(a) Gale v. Lindo, 1 Vera. 475 ;
95 ; Bell v. Clarice, 25 Beav. 436.

Lamlee v. Hcmrmn, 2 Vern. 499. {i) Jones v. Martin, 3 Anst. 882,

(6) Ba/rrett v. Wells, Free Ch. 131. 5 Ves. 265, n.
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treaty of marriage, without the knowledge of her intended

husband, in contravention of his marital rights, or in disap-

pointment of his just expectations {e).

The doctrine of fraud on marital rights has, however, since

the Married Women's Property Act, lost much of its import-

ance. In the old sense of the husband being deprived of

something to which as a husband he would have a right if the

wife had not before marriage executed a conveyance, fraud on

marital rights does not appear to be any longer possible. It

must, however, be remembered that the change is effected not

by abrogation of the doctrine, but by withdrawal of the

subject-matter to which it is capable of application. The

necessity of the most abundant good faith in such a contract

as that of a settlement made on marriage is so obvious and

cogent that it would be rash to conclude that even so widely

sweeping a change as that made by the Married Women's

Property Act has wholly deprived of effect such a doctrine

as that under consideration (/). Other eminent authorities

have treated the doctrine as rendered altogether obsolete by

the Act {g). But though there may be some doubt on the

point, especially when it is remembered that the husband's

estate by the curtesy still exists, there can be no doubt what-

ever that fraud on marital rights, if and so far as it still exists,

is wholly changed in its nature. It is thought advisable,

therefore, to omit here the cases on the subject given in

former editions.

Fraud on marital rights rested upon the peculiar right

which a husband had in his wife's property, and a wife had

no similar equity to have a conveyance of the property of or

a security given by the intended husband set aside as being a

fraud upon her marital rights Qi). But obviously a fraud may
be committed upon an intended wife. Where upon a marriage

the father of the husband agreed to give up to him a farm in

(e) Strathmore v. Bowes, 2 Bro. {g) Wolstenholme, 8th ed. 262;

C. C. 345, 2 Cox, 33, 1 Ves. Jr. 22
;

Pollock on Contracts, 4th ed. p. 275.

1 Wh. & Tu. 613. [h) M'Keogh v. M'Keogh, I. B.

(/) Vaizey on Settlements, p. 4 Eq. 338.

1586.
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consideration of the wife's fortune being paid to the father, it

being then stated that the intended husband was not indebted

to any extent, and a deed was drawn up and executed in pur-

suance of the agreement, and on the same day the intended

husband gave his father a promissory note for 200?., it was

held that the giving this note, coupled with the statement

that the son was not indebted, was a fraud upon the intended

wife and her father who gave the fortune, and that the

father of the husband could not recover on the note

against his son if he was alive, nor against his assets after

his death (i).

Another class of transactions which are relieved against as Brokage

being in fraud of third parties, are contracts or agreements to

negotiate a marriage between two parties for a certain com-

pensation. In equity it has long been settled that such bonds

will be relieved against, as well upon grounds of public policy

as because they tend to induce the exercise of undue influence

in the promotion of marriages, and are a fraud on the families

of those who are so induced to marry without taking the advice

of their friends (k). Marriage brokage contracts are so adverse

to public policy as not to be capable of confirmation (1) : and

even money paid under them may be reclaimed (in). It makes

no dijBference that the marriage is between persons of equal

rank, age, and fortune, for the contract is equally open to

objection upon general principles, as being of dangerous con-

sequence (n). The principle has even gone further, and a

bond given for assisting a clandestine marriage has been set

aside, though given voluntarily after the marriage and without

any previous agreement for the purpose (o).

Upon a similar ground, if a parent or guardian, or any

person nearly connected to a party privately connive with a

third person, and agree to procure a marriage between such

(i) M'Keogh V. M'Keogh, I. E. 507 ;5oc/iev.O'5nm,lBa.&Be. 358.

4 Eq. 338. (m) Smith v. Bruning, 2 Vern.

(k) Arundel v. Tremllian, 1 Ch. 392 ; Goldsmith v. Bruning, 1 Eq.

Eep. 47 ; Law v. Law, Oa. t. Talk Ca. Ab. 89.

140, 142 ; Vauxhall Bridge Go. v. [n) Hall v. Potter, 3 Lev. 411.

Spencer, Jac. 67. (o) Williamson v. Gibson, 2 Sch.

(Q OoU V. Gibson, 1 Ves. 503, 506, & Lef. 357.
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parties in consideration of a certain compensation, or agree

upon payment of a certain sum to consent to such marriage,

the contract is utterly void upon the ground that it is a bargain

in contravention of the rights of third parties, whose interests

are thus controlled and sacrificed (p).

Of a kindred nature to marriage brokage contracts, and

governed by the same rule, are cases where' bonds are given,

or other agreements made as a reward for using influence and

power over another person to induce him to make a will in

favour of the obligee and for his benefit, for all such contracts

tend to the deceit and injury of third parties, and encourage

artifice and improper attempt to control the exercise of their

free judgment (g'). But such cases are to be carefully distin-

guished from those in which there is an agreement , among

heirs or other near relatives to share the estate equally between

them, whatever may be the will made by the testator ; for

such an agreement is generally made to suppress fraud and

undue influence, and cannot truly be said to disappoint the

testator's intention, if he does not impose any restriction on

his devisee (r)

.

Office";brokage Of a kindred nature to marriage brokage contracts are office

bonds.
brokage bonds. Bonds of this sort are fraudulent, and there-

fore void upon grounds of public policy, the tendency of such

bonds being to introduce unfit persons into places of great

public trust, and to defraud the public of the service of the

most efficient candidates or officers (s).

Bonds to A bond given by a young woman secretly to a man, con-
many,

ditioned to pay him a sum of money, if she did not marry him

on the death of the parent or other individual from whom she

has expectancies, but kept secret from him, is in equity looked

on as a fraud on the parent or other individual, from whom
she has expectations, who disapproved of the marriage, and

might be misled into making a provision for her, which, had

(p) Peyton v. Bladwell, 1 Vem. 181 ; TVethered v. Wethered, 2 Sim.

240 ; Keai v. Allen, 2 Vern. 588 ; 183 ; Eiggins v. Hill, 56 L. T. 426.

Story, Eq. Jur. 266. (s) Lmv v. Law, Ca. t. Talb. 140,

(j) Debenham v. Ox, 1 Ves. 276. 3 P. Wms.Sgi ; Osborne v. Williams,

(r) BecMey v. Newland, 2 P. Wms. 18 Ves. 379.
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he known of the bond, he might have done in such a manner

as would have prevented the marriage (*).

Gifts and legacies are often bestowed upon persons upon Withholding

condition that they shall not marry without the consent of marriage.

parents, guardians, or other confidential persons. If such

consent to the marriage is withheld from a corrupt motive,

the Court may interfere. It has been contended that if the

person whose consent is required is interested in withholding

it, he must show a reason for his dissent. But if the author

of the trust chooses to require the consent of a person whom
he knows at the time to have an interest in refusing it, it is

difficult to conceive an equity interfering with his choice. At

all events, no equity will arise if the trustee has meant to act

honestly, though his decision may not be the same as that at

which the Court would have arrived (w).

Under the Marriage Act, 4 Geo. IV. c. 76, the guardian of Marriage Act.

any minor who has married without his consent may on pro-

ceedings by way of information obtain a declaration of forfei-

ture against either party who has procured a solemnization of

the marriage by falsely stating that such consent has been

given, and the Court will thereupon order a settlement on the

innocent party and the issue of the marriage.

SECTION IV.-—FEATJD IN RESPECT OF SALES BY AUCTION.

Agreements whereby parties for the purpose of preventing

competition at an auction, and of depressing the value of the

property below its market price, engage not to bid against

each other, were formerly thought, to operate as a fraud upon

third parties (x). But in several cases an agreement to this

effect has been held good (y).

In sales by auction the ' employment by the vendor of a
,

puffer or agent to bid for the purpose of increasing the price

without disclosing the fact was held by the Courts of Common

Law to be fraudulent, and the purchaser might avoid the sale,

(«) Woodhouse v. Shepley, 2 Atk. {y) Galton v. Emuss, 1 Coll. 242 ;

536 ; Cock v. Richards, 10 Vea. 429. Be Carew's Estate, 26 Beav. 187 ;

(w) Clarke v. Parker, 19 Ves. 1. Heffer v. Martyn, 36 L. J, Ch. 372.

{x) StOT}', Eq. Jur. 293.
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and bids by the auctioneer as the vendor's agent had the same

effect {z). Courts of equity drew a distinction between the

employment of a bidder for the purpose of protecting the

property from being sold at an undervalue, which was not

considered fraudulent, and the employment of a bidder to

increase the price ; but the employment of more persons than

one to bid was held to be fraudulent, because only one could

be necessary for the protection of the property, and the

employment of more could only be for the purpose of increas-

ing the price (a) . The extraordinary result followed that in

this particular instance a contract might be valid in equity

though voidable at law on the ground of fraud. In order

to remove any conflict between the rule at law and in equity

upon the subject in the case of sales by auction of land the

Sale of Land by Auction Act (30 & 31 Vict. c. 48) was passed,

enacting by sect. 4 that where a sale by auction of land would

be invalid at law by reason of the employment of a puffer, the

same shall be deemed invalid in equity as well as at law (&).

The announcement that property is to be sold by auction

"without reserve" imports that there shall be no bidding

directly or indirectly on the part of the vendor, and the

employment of any bidder at a sale under such conditions is

fraudulent (c).

In a case where a sale was stated to be " without reserve

but with liberty to the parties interested to bid," it was held

that the purchaser could not avoid his contract upon the

ground that the vendor had increased the price by bidding

against him {d), nor on the ground that, unknown to the

vendors, a fictitious bidding was made by a stranger, and the

purchaser was thereby induced to give more than he had

previously bid, which was more than the reserved price (e).

"With respect to sales " without reserve " the above statute

has enacted by sect. 5 that the particulars or conditions of

(si) Parfit V. Jejpson, 46 L. J. C. P. (c) Robinson v. Wall, 2 Ph. 372,
529. 375.

(a) Flint v. Woodin, 9 Ha. 618. (d) Dimmock v. Halktt, 2 Ch. 26.

(f.) See Heatley v. Newton, 19 Ch. (e) Union Bank v. Munster, 37
D. 326. C. D. 51.
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sale by auction of land shall state whether such land will be

sold without reserve or subject to a reserve price, or whether

a right to bid is reserved, and that if it is stated that such

land shall be sold without reserve it shall not be lawful for the

seller to employ any person to bid at such sale or for the

auctioneer to take knowingly any bidding from any such

person. And a similar provision as to goods is contained in

the Sale of Goods Act, 1893, s. 58.

The section makes a distinction between a reserved price and

a reserved right to bid, and under conditions stating the former

only it is not competent for the vendor to employ a person to

bid up to the price stated to be reserved, and a sale effected by

means of such bidding was set aside (/).

By sect. 6 it is enacted that where any sale by auction of

land is declared either in the particulars or conditions of such

sale to be subject to a right for the seller to bid, it shall be

lawful for the seller or any one person on his behalf to bid ;

but in a case where the seller reserved a right to bid once,

and the auctioneer, with his sanction, bid thrice, the sale was

held voidable at the option of the purchaser (g). It seems

that a seller's right to bid once would be exercised by the

auctioneer starting the property at a price, or by the seller or

auctioneer naming a reserve (h).

Sect. 7 takes away the power of the Court to open biddings

after sales by auction of land under its authority unless on

the ground oi fraud or improper conduct in the management

of the sale (i).

On the other hand, if a purchaser procure a sale to himself

by fraudulently or wrongfully preventing other persons from

bidding, the vendor may avoid the sale {k) . So, also, where

the purchaser employed the vendor's agent to bid for him,

which deterred other persons from bidding who supposed him

to be bidding for the vendor, it was held sufficient ground for

refusing specific performance (l).

(/) Cfilliatt V. Gilliatt, 9 Eq. 60. . {h) Fuller v. Abrahams, 3 B. & B.

[g) Pa/rfit v. Jepson, 46 L. J. C. P. 116.

529. (l) Twining v. Morrice, 2 Bro. C. 0.

(h) Ibid. 531, per Grove, J. 326.

(i) See Delves V. Delves, 20 Eq. 77.
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CHAPTEE V.

MISCELLANEOUS FEATJDS.

SECTION I. FEAXJD IN WILLS.

Feauds upon testators in the making of wills are a class of

frauds against which the Court will relieve.

The execution of a will with due solemnities by a person of

competent understanding and apparently a free agent being

duly proved, the presumption is that the testator was cognizant

of its contents, and that the instrument expresses his will (a),

unless there be other circumstances to lead to a different

conclusion, in which case the burden of proof lies upon the

party propounding the will, and the Court will not pronounce

in its favour unless it is judicially satisfied that the instrument

propounded is the last will of a free and capable testator (&).

Anyone who questions the validity of a will is entitled to put

the person who alleges that it was made by a capable testator

upon proof that he was of sound mind at the time of

execution (c).

If a person benefited by a will has himself prepared it, or

procured it to be prepared, the law looks on the case with

suspicion, and the Court requires clear and satisfactory proof

that the testator knew and approved the contents of the

instrument, and that it expressed his real intentions (d). If

there be no evidence of instructions previously given, or

knowledge of its contents, the party propounding it must

prove by evidence of some description or other that the

testator knew and approved of the instrument (e). The onus

{a) Boyse v. Russborough, 6 H. L. C. 321 ; Greville v. Tyke, 7 Moo. P. C.

49. 320.

(6) Browningv. Budd,GMoo.'P. C. (e) Barry y. Butlin, 2 Moo. P. C.

435. 491 ; Mitchell v. Thomas, 6 Moo.

(c) Smee v. tSmee, 5 P. D. 90. P. C. 137.

Id) Baker v. Batt, 2 Moo. P. C.
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of proof may be increased by circumstances, such as unbounded

confidence in the drawer of the will, extreme debility in the

testator, clandestine and other circumstances, which may
increase the presumption even so much as to be conclusive

against the instrument (/).

Proof of knowledge of the contents of a will may be given

in any form. The degree of proof depends on the circum-

stances of each case. Although in perfect capacity, knowledge

of the contents will be inferred ; yet where capacity is impaired,

and the benefit of the drawer of the will large, the suspicion

is strong, and the proof must be most stringent. Where the

drawer of an instrument gives himself a benefit under the

instrument, it is a case for suspicion, depending more or less

upon the circumstances of each individual case that the proof

must be in proportion to the degree of suspicion, which of

course will vary. The greater the benefit and the less the

capacity, the more stringent is the requirement of proof of

knowledge of the contents (51).

If a testator being of sound mind and capacity has read the

will, there is, as a general rule, sufficient evidence tp show

that he knew and approved of its contents (h). So, also, if a

will has been read over to a capable testator on the occasion

of its execution, or there is evidence to show that its contents

have been brought to his notice in any other way, this fact

when coupled with his execution thereof will, as a general

rule, be sufficient to show that he approved as well as knew

the contents thereof (i). But circumstances may exist which

may require that something further shall be done in the matter

than the mere establishment of the fact of the testator having

been a person of sound mind and capacity, and also of his

having had read over to him that which had been prepared

for him, and which he executed as his will. There is no

unyielding rule of law (especially when the ingredient of fraud

(/) Pashe V. Ollatt, 2 Phillim. (g) Bwmell v. Corfield, 1 Roberts,

324 ; Jones v. Oodrich, 5 Moo. P. 63.

C. 16; Orevilh v. Tylee, 7 Moo. (Ji) AtUr\.Atlmison,\'P.kT>.^Qh.

P. C. 320 ; Ashwell v. Lorm, 2 P. (i) Ghmrdhouse v. Blackburn, 1

&'d. 477. P. & D- 116.

K.F. 18.
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enters into the case) that when it has been proved that a

testator, competent in mind, has had a will read over to him,

and has thereupon executed it, all further inquiry is shut

out (k).

The exercise of undue influence may be a ground for the

interposition of the Court to set aside a will. Though a man

may have a mind of sufficient soundness and discretion to

manage his own affairs in general, still, if such a dominion or

influence be obtained over him as to prevent his exercising

that discretion in the making a will, he cannot be considered

as having such a disposing mind as will give it effect (l).

In cases of weakness of mind, arising from the near

approach of death or otherwise, strong evidence may be

required that the contents of the will were known to and

approved by the testator executing the will at such time (m),

and that the execution was his spontaneous act (n).

When it has been proved that a will has been executed with

due solemnities by a person of competent understanding, and

apparently a free agent, the burden of proving that it was

executed under undue influence rests on the party who alleges

it (o), or at least he must show facts from which the Court

would be justified in treating the circumstances attending the

bounty as suspicious. Further, in order to set aside the will

of a person of sound mind, it is not sufficient to show that

the circumstances attending its execution are consistent with

the hypothesis that it was obtained by undue influence ; it

must be shown that they are inconsistent with a contrary

hypothesis (p).

A distinction exists between the influence which is held to

be undue in the case of transactions inter vivos, and that which

is called undue in relation to a will. In the first place, in the

case of gifts or contracts inter vivos, there is a transaction in

(k) Fulton V. Andrew, L. R. 7 H. L. 1 Eoberts, 63.

469. (n) Tribe v. Tribe, 13 Jur. 793.

(Q Mountain v. Bennett, 1 Cox, (o) Boysey.Bussborough,6 H.L.C.
355. 2, 49.

(m) Mitchell v. Thomas, 6 Moo. {p) Ibid. 51.

P. C. 137 ; DumeU v. Corfield,
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which the person benefited at least takes part, whether he

unduly urges his influence or not, and in calling on him to

explain the part he took, and the circumstances that brought

about the gift or obligation, the Court is plainly requiring of

him an explanation within his knowledge. But in the case of

a legacy under a will, the legatee may have and in general has

no part or even knowledge of the act ; and to cast on him, on

the bare proof of the legacy and his relation to the testator,

the burden of showing how the thing came about, and under

what influence, or with what motives the legacy was made, or

what advice the testator had, professional or otherwise, would

be to cast a duty on him which in many, if not in most, cases

he could not possibly discharge. Another distinction is this.

In the case of gifts or transactions inter vivos, it is considered

that the natural influence which such relations as those in

question involve, exerted by those who possess it to obtain a

benefit for themselves, is an undue influence. Gifts or con-

tracts brought about by it are therefore set aside, unless the

party benefited can show affirmatively that the other party to

the transaction was placed in such a position as would enable

him to form an absolutely free and unfettered judgment. The

law regarding wills is very different. The natural influence of

the parent or guardian over the child, or the husband over the

wife, or the attorney over the client, may lawfully be exerted

to obtain a will or legacy so long as the testator thoroughly

understood what he was doing and was a free agent. There

is nothing illegal in the parent or husband pressing his claims

on a child or wife, and obtaining a recognition of these claims

in a legacy, provided that persuasion stops short of coercion,

and that the volition of the testator, though biassed and

impressed by the relation in which he stands to the legatee, is

not overborne and subjected to the domination of another {q).

The influence which will set aside a will must amount to

force and coercion destroying free agency ; it must not be the

influence of affection or attachment; it must not be the

mere desire of gratifying the wishes of another, for that would

be a strong ground in support of a testamentary act ; further,

(2) Parftt V. Lcmless, 2 P. & D. 469.

IS—

2
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there must be proof that the act was obtained by this coercion,

by importunity which could not be resisted—that it was done

merely for the sake of peace, so that the motive was tanta-

mount to force and fear. " To make a good will a man must

be a free agent, but all influences are not unlawful. Per-

suasion appeals to the affections or ties of kindred, to a

sentiment of gratitude for past services, or pity for future

destitution, or the like—these are all legitimate, and may be

fairly pressed on a testator. On the other hand, pressure of

whatever character, whether acting on the fears or the hopes,

if so exerted as to overpower the volition without convincing

the judgment, is a species of restraint under which no valid

will can be made. Importunity or threats such as the

testator has not the courage to resist ; moral command

asserted and yielded to for the sake of peace and quiet or of

escaping from distress of mind or social discomfort ; these, if

carried to a degree in which the free play of the testator's

judgment, discretion, or wishes is overborne, will constitute

undue influence, though no force is either used or threatened.

In a word, a testator may be led, not driven, and his will

must be the offspring of his own volition and not that of

another "(r). To establish undue influence sufficient to

invalidate a will it must be shown that the will of the testator

was coerced into doing that which he did not desire to do, and

the mere fact that in making his will he was influenced by

immoral considerations does not amount to such undue

influence so long as the dispositions of the will express the

wishes of the testator. A very little pressure may be

sufficient, and the mere talking to him and pressing something

upon him may so fatigue the brain that the sick person may
be induced for quietness' sake to do anything. This would

equally be coercion though not actual violence (s). In a case,

accordingly, where the plaintiff, a Eoman Catholic priest, had

resided with the testatrix and her husband many years as

chaplain, and for a part of the time as confessor, and was

confessor at the time the will in dispute was made, but there

(r) Hall V. Hall, 1 P. & D. 482, (s) Wingromv. Wingrove, 11 P. D.

yer Lord Penzance. 81.
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was no evidence that the plaintiff had interfered in the

making of the will, or that he had procured the gift of the

residue to himself, or that he had brought such gift about by

coercion or dominion exercised over the testatrix against hef

will or by importunity not to be resisted, it was held that

there was no evidence to go to the jury on the issue of undue

influence (t). So, also, a solicitor may take a benefit under

the will of a client, although he may himself have prepared it,

if no undue influence has been exerted by him over the

testator (m). So, also, a bequest of the bulk of her property

by an old woman to Jier medical attendant (who was a

stranger to her in blood, and in whose house she resided) was

upheld, though many of the acts of the medical man with

respect to. the property deserved serious reprobation ; none of

them, however, being so connected with the will as to justify

the Court in deciding that the execution of the will was

procured by means which the law holds to be fraudulent (x)

.

The difficulty of defining the point at which influence over

the mind of a testator becomes so pressing as to be properly

described as coercion is greatly enhanced when the question is

one between husband and wife (y).

The influence to be undue within the rule of law which

would make it sufficient to vitiate a will may be exercised by

means of fraud. " If," said Lord Cranworth, in Boyse v.

Russborough (z), " a wife by falsehood raises prejudice in the

mind of her husband against those who would be the natural

objects of his bounty, and by contrivance keeps him from

intercourse with his relations to the end that these

impressions which she knows he had thus formed to their

disadvantage may never be removed, such contrivances may,

perhaps, be equivalent to positive fraud, and may render

invalid any will executed under false impressions thus kept

alive " (a). So, also, the revocation of a will procured by

(«) Pa/rfit V. Lmolm, 2 P. & D. 16. See Greville v. Tyke, ibid. 320.

472. (y) Boyse v. Russborough, 6 H. L. C.

(tt) Pashe V. OlMt, 2 Phillim. 323 ; 48.

Bwrry v. Butlm, 2 Moo. P. 0. 480 ; (2) 6 H. L. C. 49.

Walker v. Srmth, 29 Beav. 394. (a) Comp. Browmng v. Bvdd, 6

(sc) Jmes V. Godnch, 7 Moo. P. C. Moo. P. C. 430.
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false and fraudulent representations respecting the character

and conduct of a legatee, when made for the purpose of

imposing on a testator and inducing him to revoke the

bequest in favour of the person calumniated, is void (b).

Belief also has been given in equity on the ground of fraud,

where a testator was induced to omit the insertion in his will

upon of a formal provision for any intended object of his bounty,

the faith of assurances, given by his heir or other person who

would take his property in the event of his omitting to insert

the particular bequest in his will, that his, the testator's,

wishes shall be executed as punctually and as fully as if the

bequest were formally made (c). An engagement of a like

nature may be entered into not only by words but may
be inferred from conduct (d). The case of course will be

much the stronger if the insertion of the provision be

prevented by physical interference on the part of the

interested person (e).

To invalidate a will on the ground of fraud or undue

influence it must be shown that they were practised with

reference to the will itself, or so contemporaneously with the

will or connected with it as by almost necessary presumption

to affect it (/). But where it appears that at or near the

time when the will sought to be impeached was executed, the

testator was in other important transactions so under the

influence of the person benefited by the will that as to him
he was not a free agent, but was acting under undue control,

the circumstances may be such as fairly to warrant the

conclusion, even in the absence of evidence bearing directly

on the execution of the will, that in regard to that also the

same undue influence was exercised (g).

An issue whether a wUl was obtained by fraud ought not to

be submitted to a jury unless there is reasonable evidence

:

(b) Allen v.Macpherson, IE.. L.C. (e) Dixm v. Olmim, 1 Cox,

207. 414.

(c) Russell V. Jackson, 10 Ha. 213

;

(/) Jones v. Godritfh, 5 Moo. P. C.

M'Qormiek v. Gfrogan, L. R. 4 H. L. 40.

88-
(g) Boysev.Etmborough,6B..L.C.

(d) Ibid. : Paine v. Hall, 18 Ves. 51. See Parfit v. Lawless, 2 P. & D.
475. 472.



FRAUD UPON POWEES. 279

1, that fraud had been practised ; 2, that its influence con-

tinued so that the testator was labouring under it at the

time he made his -will ; 3, that he was by that means induced

to make his will (h).

Nor ought an issue whether a will was obtained by undue

influence to be submitted to a jury unless there is reasonable

evidence : 1, that the person charged had influence over the

testator ; 2, that he exercised that influence over the testator

to the extent of coercion in relation to the will itself ; 3, that

the execution of the impeached instrument was procured by

the exercise of such influence as the causa causans of the act

itself (i).

It lies on the person who brings the charge to prove it by

direct or circumstantial evidence. Circumstantial evidence is

enough ; for a jury is at liberty to infer undue influence, not

as matter of surmise, but if the evidence leaves no other

rational hypothesis on which the conduct of the testator

can be accounted for (ft).

SECTION n. FRAUD UPON POWERS.

A class of fraud against which the Court will relieve, are

frauds upon powers. The term "fraud" is here used in

a technical sense, for it often happens that the persons

implicated in what is called a fraud upon a power were

actuated by honest and unselfish motives (l).

There is a fraud upon a power if a man, having a power of

appointment, corruptly exercises the power with a view to his

own personal benefit and advantage. An appointment under

a power, accordingly, will be set aside in equity if it appear

that the person in whose favour the power has been exercised

has agreed or stipulated to give the donee of the power some

benefit or advantage in the event of the power being exercised

(h) LoTigfordy. Purdon, 1 L. E. I. 491 ; Longford v. Pwdon, 1 L. K. I.

75. 80.

(i) Jbid. (I) 2 Wli. & Tu. 314 ; Orawsliayv.

Ik) Barry v. Butlm, 2 Moo. P. C. Crawshay, 43 C. D. 615.
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in his favour (m), or if the circumstances of the case attending

the execution of the power are such as to show conclusively

that the appointment was made with a view to some profit

ultimately accruing to the donee of the power (n) ; as, for

instance, where a parent, having a power of appointment

among children, exercises it in favour of a son, a lunatic, in

very bad health and likely to die, in which event the parent

would of course become entitled to the fund, as the personal

representative of the son (o). So, also, and for the same

reason, where a parent having power to raise portions for

children, appointed a portion to a child in a delicate state of

Jiealth long before it was required, and the child died shortly

afterwards, the appointment was held invalid (^). So, also,

an appointment by a parent in favour of a daughter, with a

view to obtaining the benefit of the fund so appointed, through

the exercise of undue parental influence over her, would be

held invalid (q).

An appointment by will to an object of the power, un-

objectionable when it was executed, may be rendered invalid

as a fraud on the power by the appointee entering into an

arrangement with the appointor under which a person not an

object of the power was to take an interest in the sum

appointed (r).

Under a power to appoint to children a fund actually set

apart or provided, shares may be appointed to a child so as to

vest long before they are required. A bond fide appointment

to a child of very tender age, and in good health, of an estate

or fund which has been previously set apart or provided for

the benefit of children is in itself no sign of fraud. It is of

(m) iane v. Page, Ambl. 233
;

Duggan, 7 L. E. I. 155.

Farmer v. Martin, 2 Sim. 511 ; (o) Wellesley v. Mornmgton, 2 K.

Arnold v. Hardvnck, 7 Sim. 343
;

& J. 143.

Jackson v. Jackson, 7 CI. & Fin. 977

;

(p) Hmckvnbrooke v. Seymour, 1

Rowley v. Rowley, Kay, 242 ; Reid v. Bro. C. 0. 395. See HerAy v. Wrey,

Reid, 25 Beav. 478. See Askham v. 21 C. D. 332.

Ba/rber, 17 Beav. 44. (q) Re Marsden's Trusts, 4 Drew.

(n) Humphrey v. Oher, 28 L. J. 601.

Ch. 406. See Cooper v. Cooper, 8 (r) Re Kirwan's Trusts, 25 C. D.

Eq. 312, 5 Ch. 203; Du{/gan v. 373.
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no consequence that the child may die shortly afterwards, if

it was in good health at the time the power was exercised. If

the power be in other respects well executed, it is immaterial

that it may have in fact been exercised with the object of

providing that in any event the persons entitled in remainder

on failure of children shall not take the estate or fund (s).

Where the donee of a power of raising portions for the

benefit of children has under the terms' of the power clear

authority to fix the times at which portions shall vest, and

appoints a portion to vest immediately, the Court will not

hold the appointment invalid as a fraud upon the power,

because in the events wtich have happened the donee of the

power has obtained a benefit from its exercise. In a case,

accordingly, where a parent having such a power exercised it

in favour of three daughters of tender age, it was held that

the mere fact that the portions were appointed so that upon

the death of the children the father took the benefit of their

shares as next of kin was not of itself sufficient to induce the

Court to set aside the appointment as a fraud on the power (t)

.

It would be otherwise, however, if there were evidence to

show that the early death of any of the children might have

been reasonably expected (m).

"The results," said Lord Justice Lindley, in Henty v.

Wrey (x), " at which I have arrived from a careful examination

of all the authorities are as follows :—First, that powers to

appoint portions charged on land ought, if their language is

doubtful, to be construed so as not to authorize appointments

vesting those portions in the appointees before they want

them, that is, before they attain twenty-one, or, if daughters,

marry ; secondly, that when, on the true construction of the

power and the appointment, the portion has not vested in the

lifetime of the appointee, the portion is not raisable, but

sinks into the inheritance ; thirdly, that when the language

is clear and unambiguous, effect must be given to it ; fourthly,

that when, upon the true construction of both instruments,

(«) Butcher v. Jachon, 14 Sim. (t) Henty v. Wrey, 21 C. D. 332.

444 ; Feouron v. Desbrisay, 14 Beav. {u) Ibid.

635. (.T.) 21 C. D. 359.
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the portion has vested in the appointee, the portion is

raisable, even although the appointee dies under twenty-one,

or, if a daughter, unmarried; fifthly, that appointments

vesting portions charged on land in children of tender years

who die soon afterwards are looked at with suspicion, and very

little additional evidence of improper motive or object will

induce the Court to set aside the appointment or treat it

as invalid, but that, without some additional evidence, the

Court cannot do so."

An appointment of interest on children's portions will be

supported where it is within the terms of the power and for

the benefit of the children, although it is made by a revocable

deed, and the interest will be payable to the donee of the

power as guardian iy).

The fact that the donee of the power may derive a benefit

under the appointment does not necessarily render the

appointment invalid (5:). It is not every possible benefit to

the donee of a power from the exercise of it which will make

the execution of the power bad (a).

If the object of the appointment be to secure a benefit for

all the objects of the power, the appointment is good, though

the appointor may to some extent participate in such benefit (6).

Thus, in a case where it was urged that certain appointments

(made by a tenant for life acting under a power given by a

marriage settlement), the object of which was to effect

building leases, were for the benefit of the appointor, and

therefore, not being authorized by the settlement, were

invalid, the Court considered that this principle should give

way when the benefit of the appointment extended to parties

in interest. The building leases had indeed benefited the

tenant for life, but they had also benefited the other inter-

ested parties in the improved value of the property, which

they would lose if the appointment were declared void. To

hold otherwise would be to strain a rale intended to benefit

.

{y) Be Hoghton v. Be Hoghton, (a) Palmer v. Locke, 15 C. D.

1896, 2 Ch. 385. p. 303.

(z) Eeere v. HoffmeisteT, 23 Beav. (6) Be Huish's Charity, 10 Eq. 5

;

101. Palmer v. Locke, 15 C. D. p. 303.
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the objects of the power to a rigid exactness which would

inflict manifest injury to them (c).

So, also, where a father, having a power of appointment

over a fund in favour of children, on the marriage of a

daughter appointed a share to her to be held upon the trusts

declared by her marriage settlement, and by the settlement

the fund so appointed was limited for the benefit of the

husband and wife during their respective lives and then for

the benefit of children, with an ultimate trust in default of

children for the father, his executors, administrators, and

assigns, it was held that the appointment was not in fraud of

the power (c?). "The transaction," said Lord Hatherley (e),

"is a virtuous and proper transaction, in which the father

takes care that the interests of the children shall be protected,

and simply protects the property against the marital right,

which would otherwise transfer it altogether from the source

from which it came, and he puts it back into the channel in

which it was at the time of the marriage."

If a person be the only child who has been kind to a parent

in distress, there is no fraud if the parent exercises a power of

appointment in his favour (/). Nor is there fraud if a parent

exercises a power of appointment in favour of two of his sons

to enable them to embark in business, and then, at their

request, becomes a partner with them in the business, there

being no evidence to prove any bargain between them in the

event of his exercising the power in a particular -w&yig). An

appointment, however, to one of several objects of a power in

payment of a debt due to him from the appointor is bad(/i).

Although an appointment by a parent in favour of a child, over

whom he exercises undue influence, cannot be supported (i), it

is otherwise if the exercise of undue influence be disproved (k).

A child to whom property has been appointed by a parent

(c) lUd. (h) Beid v. Eeid, 25 Beav. 478.

{d) Gooper v. Cooper, 5 Ch. 212. See Beddoes v. Pugh, 26 Beav. 411.

(«) Ibid. (i) Re Marsden's Trusts, 4 Drew.

(/) Palmer V. WTmler,2'Ba.&Be. 601. See Topham v. Duke of Port-

Si, land, 1 D. J. & S. 517.

{g) Cockrqft v. SutcUffe, 2 Jur. N. (jk) See supra, p. 163.

S. 323.
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may, in such a case, give the parent a benefit or advantage in

the property so appointed (I).

In an arrangement settling the interests of all the branches

of a family, children may contract with each other to give to

a parent, who had power to distribute property among them,

some advantage which the parent, without their contract with

each other, could not have (m).

In order, however, to constitute a fraud upon a power, it is

not necessary that the object of the exercise of the power

should be the personal benefit or advantage of the donee of

the power. If the design of the donee in exercising the

power is to confer a benefit, not upon himself actually, but

upon some other person not being an object of the power,

that motive just as much interferes with and defeats the

purpose for which the power was created as if- it had been for

the personal benefit of the donee himself. If the donee of a

power of appointment exercises the power in favour of one of

several objects of the power, with a view to the benefit of a

stranger, the appointment is fraudulent and void, even

although the motive of the donee is not morally wrong (ra).

The mere conferring of a benefit upon a person not an object

of the power will not avoid the exercise of the power if made

with the approbation of the real objects of the power (o). A
man who takes property absolutely under an appointment

may do with the property so appointed as he pleases, and

may settle it on persons who are not objects of the power (p).

The mere existence of an antecedent contract between the

donee of the power and the appointee for a re-settlement

conferring benefits on a stranger is not enough to invalidate

the appointment ; but the appointment is bad if the ante-

cedent contract was the sine qua non of the appointment (3),

(Q Davis V. Uphill, 1 Sw. 136; (p) Soutledgev. Dorrill,2Ye8.3i.

Warde v. Dickson, 5 Jur. N. S. 699. 357. See Birley v. Birley, 25 Beav.

(m) Davis v. Uphill, 1 Sw. 136. 299 ; Be Turner's S. E., infra.

(«) Be Marsden's Trusts, 4 Drew. (g) Be Turner's S. K, 28 C. D. p.

601. 217 ; Whelm v. Palmer, 39 C. D.

(0) Be Tumi's S. E., 28 C. D. p. 669.

p. 216.
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or if the appointment be made upon a bargain for the benefit

of persons who are not objects of the power (r). The appoint-

ment, accordingly, of a portion of a fund to a daughter, for

the purpose of paying her husband's debts, was held void(s).

So also, where a married woman, having a power to appoint

a fimd of which she received the income for her life, appointed

the whole fund at her death absolutely in favour of her

daughter, in order that thereout the daughter should benefit

the father, the appointment was held invalid (/). The principle

has been held even to apply to a case where an arrangement

was entered into between the original donor and creator of the

power and any of the objects of the power, to benefit persons

other than those within the power (u). The principle that the

donee of a power may not appoint to a person who is not an

object of the power applies even although the appointee is not

privy to the intentions of the donee of the power. The design

to defeat the purpose for which the power was created will

stand just the same whether the appointee was aware of it or

not (a;). Where, accordingly, a married woman, having a

power to appoint a fund of which she received the income for

her life among her children, appointed the whole fund at her

death in favour of her daughter in order that thereout the

daughter should benefit her father, relying on the influence

which the father would have over her to carry out the secret

arrangement, the appointment was held invalid, although the

daughter was not informed of the mother's intention until

after her mother's death (j/).

The fact, however, that under the provisions of an appoint-

ment, whether such provisions appear on the face of the

instrument itself or are to be gathered from intrinsic evidence,

some persons who are not objects of the power may take

interests in the appointed fund either in conjunction with or

(r) Birley v. Birley, 25 Beav. 299 ;
{u) Lee v. Femie, 1 Beav. 483.

Pryor v. Pryor, 2 D. J. & S. 205. (x) Re Marsden's Trusts, 4 Drew.

(s) Banking v. Barnes, 12 W. K. 601 ; Topham v. Duke of Portlamd, 5

568. Ch. 61.

(t) Re Marsden's Trusts, 4 Drew. {y) Ibid. See Rankmg v. Barnes,

QQl^ 12 W. K. 568.
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in succession to persons who are objects of the power, is not of

itself sufficient to invalidate the appointment (^:).

If there is nothing on the face of the transaction or in the

eyidence to indicate that the appointment was made with the

intention of benefiting the donee of the power, or that it was

other than part of a fair and reasonable division of the pro-

perty of a father among his children, the appointment is not

invalid, though the effect may be to confer a benefit, not only

upon the donee, but also upon others who were not objects of

the power (a).

Although children may contract with each other to give

to a parent, who has power to distribute property among

them, some advantage which the parent, without their contract

with each other, would not have (&), a transaction of the sort

cannot be upheld if, taken as a whole, it appears not to be a

bond fide family arrangement, but to have been entered into

in fraud of the power, for the purpose of giving a benefit to

a person who was by the donor excluded from being an

appointee or from deriving any advantage from the exercise

of the power (c).

There is a fraud upon a power, not' only where it is

exercised in favour of persons who are not the proper objects

of the power, but also where it is exercised for purposes

foreign to those for which the power was created {d). The

donee of the power shall, at the time of the exercise of the

power, and for any purpose for which it is used, act with good

faith and sincerity, and with an entire and single view to the

real purpose and object of the power, and not for the purpose

of accomplishing or carrying into effect any object which is

beyond the purpose and intent of the power (e). It is, accord-

ingly, a fraud upon a power, if a man having a power to

appoint among two sisters appoints the whole to one of them,

(a) Boaeh v. Trood, 3 C. D. 440, (i) Topham v. Duke of Portland,

per Baggallay, J. 1 D. J. & S. 570.

(a) Boach v. Trood, 3 C. D. 440
; (e) Duke ofPmilandv. Topham, 11

Be Turner's S. E., 28 C. D. p. 216. H. L. C. 5i,perI.0T&Westhmy;Dug-

(5) Davis V. UphiU, 1 Sw. 136. gan v. Duggan, 7 L. R. 1. 155 ; Moly-

(c) Agamz v. Squire, 18 Beav. 431. nmx v. Fletcher, 1898, 1 Q. B. 648.
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it being understood that she was only to receive one moiety

of the fund to her own use, and was to allow the other to

accumulate, subject to some future arrangement (/). In

determining whether there is a fraud upon a power, the Court

looks to the purpose with which the power was exercised (g).

In Seroggs v. Scroggs {h), the consent of a trustee was neces-

sary to the exercise of a power, and the donee of the power

procured the trustee's consent by a false representation, to

which the appointee does not appear to have been in any way

a party
;
yet the Court set aside the appointment (i).

Any attempt to exceed the limitations of a power is equally

invalid, whether the purpose of the donee be selfish or, as he

supposes, a more beneficial mode of effecting that which he

takes the donor of the power to have desired. The Court will

not allow him to interpret the donor's intention in any other

sense than the Court itself holds to be the true construction

of the instrument creating the power, and a literal execution

of the power with a purpose which it does not sanction is

regarded as a fraud on the power (k).

Where a mother having a power of appointment among her

children appointed one-third to one daughter for life, or until

she should become a Koman Catholic, and subject as afore-

said to the other two daughters, it was held that the gift over

was not void as being a fraud upon the power (l).

If there be a fraudulent arrangement between the donee of

a power and the appointee, the bad purpose will, in general,

vitiate the appointment in toto, and not merely the part to

which the fraud extends (m). Appointments to children,

accordingly, in part fraudulent, have almost always been

avoided altogether (w) . In cases, however, where the evidence

enables the Court to distinguish what is attributable to an

(/) 11 H. L. C. 32. (0 Waimmght v. Miller, 1897, 2

(g) Topham v. Duke of Portland, Ch. 255 ; Ee Gage, 1898, 1 Ch. 498.

1 D. J. & S. 570, 5 Ch. 60. (m) Baiibeny v. GocMrwrn, 1 Mer.

{h) Ambl. 272. 626 ; Be Ferkins, 1893, 1 Ch. 283.

(i) Per Turner, L. J., 1 D. J. & S. (n) Ibid. ; Farmer v. Marim, 2

570. Sim. 511 ; Arnold v. Haffdwicke, 7

(it) Topham V. Dvke of P(rrtland,b Sim. 343. See Rowley v. Rowley,

Ch. 59. Kay, 259.
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authorized from what is attributable to an unauthorized

purpose, the bad purpose will not affect the whole appoint-

ment (o). I Where there is no bargain and no suspicion of

improper motive, but the appointor has annexed a condition

to the appointment which would, if observed, be a fraud upon

the power although in itself bond fide and honest, the question

arises whether there is a complete execution of the power

with something ex abundanti added, in which case the excess

will be void and the execution good, or is the execution and

excess not severable, in which case the execution will be

bad (p).

Although in the case of appointments to children, a

fraudulent arrangement between the donee of the power and

the appointee will, in general, vitiate the whole appointment,

a different doctrine has been maintained in the case of

appointments by way of jointure. The appointment will, in

such cases, be only vitiated to the extent to which it is

affected by the fraud (q).

The fact that a release of a limited power of appointment

will result in a benefit to the donee of the power is not

sufficient to make the release , fraudulent and void. The

doctrines applicable to the fraudulent exercise of a power of

appointment do not apply to the release of a power not

coupled with a duty (r).

With regard to the measure of liability of a person making

a fraudulent appointment, such person is liable to make good

the whole loss to the trust estate (s)

.

The legitimate purpose of a power of sale in a mortgage

being to secure the repayment of the money advanced in the

mortgage, if the mortgagee uses the power for another pur-

pose, either from an ill motive to effect other purposes or to serve

the purposes of individuals, the Court considers that to be a

(o) Topham v. DuTm of Portland, 1 Be Perhms, 1893, 1 Ch. 283.

D. J. & S. bTi, per Turner, L. J. {q) Lanev. Page, Arab. 233; Aleyn

See Carver v. Ricliards, 27 Beav. v. Belcher, 1 Eden. 138 ; Whdcm v.

488; Bankings. Barnes, 12 "W. E. Paii??^, 39 C. D. 648. See iJowZei/ v.

665. Rowley, Kay, 259.

(p) Orawshayy. Crawshay, 43 C. J). (r) Re Somes, 1896, 1 Ch. 250.

615 ; Viant v. Cooper, 76 L. T. 768 ; («) Be Deane, 42 C. D. 9.
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fraud in the exercise of the power, because it is using the
power for purposes foreign to that for which the power was
intended (t). But if he exercises the power of sale for the
purpose of realising his debt and without collusion with the

purchaser, the Court will not interfere, even though the sale

be disadvantageous, unless the price be so low as to be
evidence of fraud (^0-

It was formerly held that illusory appointments under a niusory

power were void in equity, e.g., appointments of a nominal SLnt"*'
instead of a substantial share to one of the members of a

class where power was ^iven to appoint among them all. An
appointment of this kind was always valid at law, and it

would perhaps be difficult to reconcile with principle its

avoidance in equity. The doctrine has been abolished by
statute (x). And an appointment is now valid though an

object of the power is altogether excluded (i/).

SECTION III. FRAUDS RELATINfi TO DEEDS AND OTHER

INSTRUMENTS.

There is fraud against which the Court will relieve, if a Fraud in the

man be prevented by undue means from doing an act for aotJtobe

the benefit of third parties. If a man be prevented by duress,
t°^^it^t

undue influence, or other undue means, from executing an ^'^^^^ parties.

instrument, the Court will treat it as if it had been executed (z).

When, for instance, a tenant in tail, meaning to suffer a

recovery, was prevented on his deathbed from suffering it, by

the fraud of the person whose wife was entitled in remainder,

it was held that the estate ought to be held as if the recovery

had been perfected, though even in favour of a volunteer, and

against one not a party to the fraud (a). So also when a

person interested in the non-execution of a power has the

(t) Robertson v. Norris, 1 Giff. 421. («) Middleton v. Middleton, IJ. &
(u) Warner v. Jacob, 20 C. D. 220. W. 96.

(x) 1 Will. IV. c. 46 ; Re Gapon's (a) LuUrell v. Olmius, cit. 11 Ves.

Trust, 10 0. D. 484. 638, 14 Ves. 290, IJ. & W. 96.

(y) 37 & 38 Vict. c. 37.

K.F. 19
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deed creating the power in his custody, and the donee of the

power, wishing to execute it, sends for the deed, which the

party refuses to deliver, and thereupon the donee does an act

with an intent to execute the power, equity will uphold the

execution, although defective by reason of the fraud in the

person who was to have the benefit of the original settle-

ment (b). But the mere refusal or neglect of an attorney

with whom a deed containing a power has been deposited to

deliver it up to the donee of the power, in the absence of

fraud, is no ground for relief against informality (c). Equity

would extend the relief to a case where a wife, having a power

of revocation over an estate vested in her husband, is desirous

to exercise it, but the husband hinders anybody from coming

to her, or prevents the execution, or obstructs the engrossing

of the deed of revocation (d).

The principle applies to cases where a man has been

induced by false promises to abstain from doing an act for

the benefit of third parties. If, for example, a testator be

induced to omit the insertion in his will of a formal provision

for any intended object of his bounty upon the faith of assur-

ances given by his heir or other person, who would take his

property in the event of his omitting to insert the particular

bequest in his will, that his, the testator's, wishes shall be

executed as punctually and fully as if the bequest were

formally made, this promise and undertaking will raise a

t;rust, which, though not available at law, would be enforced

in equity on the ground of fraud (e). So, also, if a father

devises an estate to one son who engages if the estate is

devised to him to give a certain amount of money to another

son, the promise will be enforced in equity (/). An engagement

(6) See 3 Ch. Ca. 69, 83, 84, 89, 2 Freem. CL. 34 ; Beech v. Kenni-

93, 108, 122. See West v. Bay, Kay, gate, Arab. 67 ; Bai-rmii v>. Gfremough,

585. 3 Ves. 153 ; Chainherlaine v. Agar,

(c) Buckell V. Blen]chom,5 Ha. 131. 2 V. & B. 262 ; Bodnu/re v. Gunning,

{d) Segrave v. Kirwan, Beatt. 157

;

7 Sim. 660 ; Russdl v. Jackson, 10

Bulkley v. Wilford, 2 CL & Fin. 102

;

Ha. 213.

Nanney v. Williams, 22 Beav. (f) M'Cormickv. Grogan,L. R. 4

452. H. L. 88.

(e) Chwmberlaine v. Chamberlaine,
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to the same effect may be entered into, not only by words,

but by silent assent, or may be inferred from conduct so as

equally to raise a trust (g).

If an heir should suppress deeds, wills, &c., in order to Suppression

prevent another party, as grantee or devisee, from obtaining of deeds, &c.

the estate vested in him thereby. Courts of Equity, upon due

proof by other evidence, would grant relief and perpetuate the

possession and enjoyment of the estate in such grantee or

devisee (h). If the contents of a suppressed or destroyed

instrument are proved, the party will receive the same benefit

as if the instrument were produced (i).

No valid instrument which effectually conveys property can

lose its effect merely by reason of its fraudulent cancellation

or destruction {k).

Where there has been a spoliation or suppression of instru-

ments, which might have thrown light upon a suit, everything

will be presumed against the party by whose agent such

spoliation and suppression have been practised, and every

presumption will be made in favour of the prima facie rights

of the other party (Z)

.

Pninci facie the cancellation of a deed is evidence of its

discharge, but in a Court of Equity it is open to the party

claiming under the deed to show that it was cancelled by

fraud, mistake, or accident. Where the deed has always been

in the hands of the party beneficially interested under it,

should it appear to have been cancelled, the proof that this

was done by fraud would rest with that party ; but where the

deed has constantly remained in the power of the maker

thereof, or has been deposited by him with a person of his

own selection, circumstances may throw upon the maker of

the deed the onus of showing, not only that such deed is

(g) Byrne v. Godfrey, 4 Ves. 10

;

Cotvper v. Oowper, 2 P. Wms.

Paine v. Hall, 18 Ves. 475 ;
M'Cor- 719.

mick V. Grogan, L. R. 4 H. L. (&) Donaldson v. Gillott, L. R. 3

88. Eq. 277.

(h) Hunt V. Matthews, 1 Vern. (t) Bowles v. Stuart, 1 Sch. & Lef.

408 ; Barnesley v. Powell, 1 Ves. 289

;

222 ; Hampden v. Hampden, 1 Bro.

Tucker v. Phipps, 3 Atk. 360. P- C. 252.

(i) Saltern v. Melhwish, Amb. 247;

19—2
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cancelled, but that the obligation it imposed has been duly

discharged and satisfied (m).

Fraud in No man will be permitted to take advantage of a deed

execution of which he has fraudulently induced another to execute that
a deed.

^j^^ former may commit an offence against morality, to the

' injury or loss of the party by whom the deed is executed.

Thus, where a married woman obtains a separation deed from

her husband, with pecuniary allowance, for the purpose of

enabling her the more effectually to carry on an adulterous

intercourse with another, the Court, will, on the petition of

the husband, order that the deed be delivered up to be

cancelled, and proof of subsequent adultery with a person

with whom the wife had sexual intercourse before marriage,

and had continued on terms of improper intimacy afterwards,

seems to be sufficient evidence that such a deed was obtained

for the fraudulent purpose of promoting the adultery (n).

But such a deed will not be set aside for adultery previously

committed ; nor will a marriage settlement be annulled on the

ground that the wife has concealed from her husband the fact

of previous incontinence, though he alleges that he would not

have married her had he known it (o). And where a husband

sought to set aside his marriage settlement on the ground

that his wife had concealed the fact that she had been divorced

for her adultery, the statement of claim was struck out as

showing no cause of action (p).

Setting up a Where a man obtains an instrument or conveyance from

for one^pur-^"^
another in order to answer one particular purpose, but after-

'

posefor wards makes use of it for another, a Court of Equitv will
another

.

' i j

purpose. relieve under the head of fraud. It is immaterial that the

conveyance may be perfected by act of record (q). Where,

accordingly, a father, who was tenant for life of real estate,

fearing that the husband of his daughter, who was tenant in

tail of the property, would waste the property, induced him and

the daughter to join in a recovery with a view to protecting

(m) Sluysken v. Hunter, 1 Mer. 45. (o) Ibid.

(ti) Evans v. Carringion, 2 D. F. [p) Johnston v. /., 52 L. T. 76.

& J. 481 ; Fewron v. Aylesford, 14 \q) Yovng v. Peachey, 2 Atk. 256.

Q. B. D. 792.



FRAUDS BY AND UPON COMPANIES. 293

the property from his creditors, and the property was con-

veyed to the father for a mere nominal sum, the recovery

was set aside at the suit of the assignees in insolvency of his

son-in-law (?•).

SECTION IV.—FRAUD BY AND UPON COMPANIES.

Fraud which consists in misrepresentation or concealment

on the part of directors or promoters of companies has been

already considered (s) ; but there are other acts on the part of

companies which are fraudulent in the contemplation of the

Court.

On the question of shareholders' right to transfer their Transfer of

shares the following broad rules have been laid down (t)

:

—
A shareholder may, although the company is in difficulty

or even in extremis, effect a valid transfer of his shares,

though made avowedly to escape liability, though made to a

man of straw, and though made without consideration or even

with a consideration paid to the transferee, provided the trans-

action be bona fide an absolute out and out disposal of the

property without any trust or reservation for the benefit of the

transferor (tt) . And a director, in the absence of an equity

against him, has the same right of transfer {x).

But if the transaction be colourable and fictitious and the

transfer be merely nominal, and there be any trust or reserva-

tion of benefit in favour of the transferor, the transaction is

invalid and the transferor remains liable (ii/).

Or if the transfer be not open and hond fide, but be made

with colour indicating an attempt to escape liability in a

manner tainted with fraud, or be made upon an opportunity

fraudulently obtained, it cannot be supported {z).

(r) Ibid. See Evans v. Bicknell, cf. iSouth Londmi Fishmarket Co.,

6 Yes. 191 ; Pickett v. Logcjon, 14 infra.

Ves. 234. {y) Badd's Case, 3 D. f . & J. 297 ;

(«) Ante, pp. 77, 141, 143. Lund's Case, 27 Beav. 465.

(«) Buckley, 32. (z) Costello's Case, 2 D. F. & J.

(u) Slater's Case, 35 Beav. 391
;

302 ; South London Fishmarket Co.,

Battie's Case, 39 L. J. Ch. 391 ; 39 C. D. 324 ; Lankester's Case, 6

Bishop's Case, 7 Ch. 296, n. Ch. 905, n.

(x) GawUt/ & Co., 42 C. D. 209

;
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Fraudulent
trusts of

shares.

Winding-up
order.

Further, in cases where directors have by the articles a

discretion as to accepting transferees, the facts have been

wilfully misstated to the directors, and if the facts were such

that if the directors had known them, they ought to have

refused to register the transfer, then the transfer will be set

aside and the transferor rendered liable (a).

The mere fact that a person in a humble station of life has

been described by the vague title of gentleman does not

necessarily constitute such a fraudulent misrepresentation as

will avoid the transaction (6). The principle on which such

transactions are set aside is that a person cannot profit by his

own fraud—that having been guilty of misrepresentation he

cannot complain that his representation was believed, and

insist that it was the duty of the company to make inquiry.

The whole point is that the representation was intended to

mislead, but if there is no such intention, and the transferee

is honestly described, the mere fact of there having been some

misdescription is unimportant (c).

The power of directors to refuse a transfer is a fiduciary

power to be exercised for the benefit of the company {d), and

must be exercised reasonably (e)

.

The trustee of shares, and not the cestui que trust, is liable

as contributory in respect of them, but this must be under-

stood only of a bond fide trusteeship, for if the trusteeship be

only colourable or fraudulent, the real owner will be liable (/).

So, too, if a person takes shares in the name of a fictitious

person (g). But if a person without any intention to take

shares falsely applies for shares in the name of another, he

may be liable for fraud, but is not liable as a contributory (h).

The mere fact of there having been fraud in the promo-

tion of the company or fraudulent misrepresentation in the

(a) Payne's Case, 9 Eq. 223 ; Ex
p. Kintrea, 5 Ch. 95. For cases

Tinder the European Arbitration,

see Buckley, 39.

(6) Williams' Case, 1 C. D. 576.

(c) Ibid. ; Master's Case, 7 Ch.

292.

{(I) CoaVport China Co., 1895, 2 Ch.

404, 410.

(e) Nation's Case, 3 Eq. 77, 2 Ch.

16.

(/) Ooi's Case, 4 D. J. & S. 53.

{g) London, Bombay, tfcc, Bank,

18 C. D. 581.

{h) Coventry's Case, 1891, 1 Ch.

202.
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prospectus will not of itself be sufficient to found a winding-up

order, for the majority of the shareholders may waive the

fraud and confirm the transaction (i). And a fortiori charges

of fraud not connected with the formation or promotion of the

company do not form a ground for a compulsory order by

reason of the fact that investigation under such an order

would be desirable (k).

SECTION V. FRAUD ON THE STOCK EXCHANGE.

Another case of fraud is where parties conspire together in

procuring a settling day and a quotation on the Stock Exchange

for the purpose of inducing those who deal on the Stock

Exchange and see the quotation to believe that the rules of

the Stock Exchange have been complied with, so that in

consequence of that belief they should think the company was

a better company than it really was.

In Bedford v. Bagshaw (l), the director of a company in

order to obtain a quotation on the Stock Exchange gave to

the Committee false information as to the number of shares

allotted and paid for. In consequence the Committee granted

a special settling day and allowed a quotation in the official

list. The plaintiff knowing of the Stock Exchange rules

regarding special settlements took shares in the belief that

the necessary amount had been subscribed. The shares

proved to be valueless, and the Court of Exchequer held that

an action could be maintained against the defendant for false

and fraudulent representations made by him. "All persons,"

said Pollock, C. B., "buying shares upon the Stock Exchange

must be considered as persons to whom it was contemplated

the representations would be made. I am not prepared to

lay down as a general rule, that if a person makes a false

representation, every one to whom it is repeated and who acts

upon it may sue him. But it is a different thing where a

(i) Haven Gold Mining Co., 20 Ch. 444.

C. D. 151 ; but see Brinmnead and (I) 4 H. & N. 538, 29 L. J. Ex.

Sons, 1897, 1 Ch. 45, 406. 59.

(k) Medical Battery Go., 1894, 1
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director of a company procures an artificial and false value to

be given to shares which he professes to offer to the public. . . .

There must always be this evidence against the party to be

charged, viz. : that the plaintiff was one of the persons to

whom he contemplated that the representation could be made

or a person whom the defendant ought to have been aware

he was injuring or might injure."

In Barry v. Croskey (hi), V.-C. Page Wood said he assented

to every word of the Chief Baron's judgment in that case

;

but he also made this significant statement :
" Your argument

would show that every person who, in consequence of B.'s

frauds on the Stock Exchange, was induced to purchase stock

at an advanced price in reliance on the false rumour he had

circulated, was entitled to maintain an action against B.

Would not such consequences be too remote to form ground

for an action?"

In Peek v. Gurney (n). Lord Chelmsford, referring to

Bedfordv. Bcxgshaw, said, "The actions were brought upon the

allegation of a false representation made to the plaintiff. But

no representation was made which reached either his eyes or

his ears. From his knowing the rules of the Stock Exchange

he assumed that a certain representation had been made, and

acted upon it. According to the judgment it was his knowledge

of the rules which led him to appropriate the representation

to himself, and therefore it could not be taken to be made to

any one who was ignorant of these rules. The decisions and

the grounds on which they proceeded appear to me to be

extraordinary, and I cannot bring my mind to agree to them."

In Scdamaii v. Warner (o) the plaintiff, who was a jobber on

the Stock Exchange, on the strength of a prospectus issued by

the defendants sold shares before allotment for the special

settling day to brokers who had been instructed by the

defendants to contract on the Stock Exchange for the purchase

of the shares. The defendants then procured allotment of a

large majority of the shares to their own nominees, and

(m) 2 J. & H. p. 22. (o) 65 L. T. 132.

(»i) L. R. 6 H. L., p. 397.
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subsequently induced the Committee of the Stock Exchange

to grant a special settling day. In consequence of the control

of the shares thus obtained by the defendants, the plaintiff

when called upon to deliver was only able to do so at a price

dictated by the defendants, and incurred heavy loss. The

Court of Appeal held that the plaintiff could not recover

damages on the ground of fraud, because his contract was

made on his own judgment, and that although there was a

conspiracy to obtain a special settlement by means of a

misleading statement, such conspiracy did not give rise

to civil liability unless the plaintiff's rights were thereby

infringed.

The case of Salaman v. Warner affords an instance of a

method of dealing known as "cornering the market." The

process consists in getting into the hands of the person

creating the corner, or his nominees, so large a number of

shares in a particular undertaking as will practically give him

complete control over all transactions connected with the

undertaking. There is not, of course, anything necessarily

illegal in such a process, but it may become illegal if used for

the purpose of perpetrating a fraud.

"Eigging the market" is a somewhat different method of

dealing, and is employed to induce the public to purchase

shares of a new company by creating an artificial price in the

market by means o transactions which, if not actually

fictitious, are not bond fide. When two or more persons

combine with the intention of obtaining purchasers by such

means, or of making purchasers pay more for the shares than

they would otherwise have done, they are guilty of a conspiracy

to defraud {p). The remedy for this fraud consists primarily

in criminal proceedings for conspiracy. But whether there

is a sufficiently direct communication between the conspirators

and party defrauded to enable the latter to sue for damages

seems doubtful. The case is not quite the same as where

fraud is perpetrated to obtain a special settlement, since the

representation is made not to the Committee, but only to the

{p) Reg. V. Aspinall, 2 Q. B. D. 48.
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public, though it is made through the same source, namely,

the official list. But there is no doubt that as between the

conspirators themselves the transaction is illegal and cannot

give rise to any rights enforceable in a Court of law (q).

SECTION VI. FRAUD IN ARBITRATIONS.

Courts of equity have from a very early period had juris-

diction to set aside awards on the ground of fraud, except

where it is excluded by statute (r).

By the Arbitration Act, 1889, s. 11, it is provided that

where an arbitrator or umpire has misconducted himself, or

an arbitration or award has been improperly procured, the

Court may set the award aside.

The Court will not set aside an award on the ground that

the order of reference was obtained by fraud. In £uch a case

the application should be to set aside the order of reference

and not to set aside the award (s).

There is fraud in an award, if it be obtained through

corruption or partiality on the part of the arbitrator (<). But

the fraud must of course be strictly proved ; and evidence of

an admission out of Court by an arbitrator that he had

received a bribe is not admissible to set aside the award (u).

And in the absence of fraud on the part of the parties it is

competent for them to agree not to raise any question of fraud

in the arbitrator {x). In a case where arbitrators had, either

by force or fraud, excluded a co-arbitrator, or either of the

parties, from their meetings, it was held to furnish such a

presumption of corruption as to be a sufficient ground for

setting aside the award («/). So, also, it is against good faith

for a person appointed arbitrator to consider himself as agent

(g) Scott V. Brmcn, 1892, 2 Q. B. 226.

724. (m) Re WhiteUy, 1891, 1 Ch. 558.

(r) Smith v. Whitmore, 1 H. & M. (x) Tullis v. Jacson, 1892, 3 Cli.

576, 2 D. J. & S. 297. 441.

(s) Sackett v. Owen, 2 Chitty, 39
; {y) Burton v. KnigM, 2 Vem.

Eussell on Arb. 56. 514. See Gregson v. Armstrong, 70

(t) Moseley v. Simpson, 16 Eq. L. T. 106.
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of the person appointing him (z), or to buy up the unsustained

claims of any of the parties to the reference (a). So, also,

there is fraud, if the award has been obtained by fraud or

concealment of material circumstances on the part of one of

the parties, so as to mislead the arbitrator. If either party

be guilty of fraudulent concealment of matters -which he ought

to have declared, or if he wilfully mislead or deceive the arbi-

trator, the award may be set aside (b). An award will not,

however, be set aside on the ground that the arbitrator has

been misled by the evidence of a witness who might have been

cross-examined (c). There is also fraud to set aside an award,

if the award be obtained by undue means, as, for instance, if

the witnesses have been examined in the absence of the

parties (d) ; or if the award has been made clandestinely

without hearing each party (e) ; or if the award has been made

by one arbitrator apart from the others (/) ; or if the inter-

views have taken place between the arbitrator and one party

in the absence of the others (cy) . So, also, the existence of

any ground calculated to bias the mind of the arbitrator,

unknown to either of the parties, is sufficient for the inter-

ference of the Court (h) ; or if one of the parties has not been

allowed a proper opportunity of discussing his case (i) . If

interviews have taken place between the arbitrator and one

of the parties in the absence of the other, similar misconduct

on the part of the person applying will not prevent the Court

from setting aside the award, for the matter concerns the due

administration of justice (k).

(«!) Calcraft v. Roebuck, 1 Ves. Jr. (e) Harding v. Wickham, 2 J. &

226. H. 676. See Smith v. Whitmore,

(a) BUnnerlmmt v. Bay, 2 Ba. & 1 H. & M. 576.

Be. 116. (/) -B« Plews and Middleton, 6

(6) South Sea Go. v. Bvmpstead, Q. B. 582.

Vin! Ab. Arbitr. (1 a.) 39, 2 Kq. (g) Harvey v. Shelton, 7 Beav.

Ca. Ab. 80 ; Ives v. Medcalfe, 1 Atk. 45.> ; Gregson v. Armstrong, 70 L. T.

64 ; Gartdde v. Gartdde, 3 Anst. 106.

735_ (7i) Kemp v. Rose, 1 Giff. 258.

(c) Pilmore v. Hood, 8 Scott, 180. (i) Spettigm v. Oarpent&r, 3 P.

\d) Re Plews and Middleton, 6 Wms. 361.

Q. B. 845. See Haigh v. Haigh, 3 (Ic) Harvey v. Shelton, 7 Beav. 455.

D. F. & J. 159.
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The Court will not give relief against an award, if the conduct

of the party making the application has been such as to destroy

his right to resort to the Court for relief©. An agreement

for reference, accordingly, cannot be set aside as obtained by

undue pressure, if the party objecting has attended the refer-

ence and taken the chance of an award in his favour (in).

Nor can relief be had against an award when there has been

any laches on the part of the person making the application (71).

Similar misconduct, however, to that complained of on the

part of the person making the application, will not prevent

the Court from setting aside an award, if the award has been

obtained by undue means (o).

In cases where fraud is charged, the Court will in general

refuse to send the dispute to arbitration, if the party charged

with fraud desires a public inquiry. But where the objection

to arbitration is by the party charging the fraud, the Court

will not necessarily accede to it, and will never do so, unless

a prima, facie case of fraud is proved (^)

.

Where there is a question of account which can be referred

compulsorily under sect. 14 of the Arbitration Act, 1889, the

Court has power to refer the whole action even though the

issues involve questions of fraud (g) . But such issues ought

not to be referred unless so mixed up with matters of account

as to be incapable of being tried separately (r).

SECTION VII. FRAUD IN JUDGMENTS.

A judgment or decree obtained by fraud upon a Court,

binds not such Court or any other, and its nullity upon this

ground, though it has not been set aside or reversed, may

(I) Smith V. Wliitmore, 1 H. & M. [p) Russell v. Russell, 14 C. D.

576, 2 D. J. & S. 297. 471 ; Barnes v. Youngs, 1898, 1 Ch.

(m) Oj-mes v. Seadel, 2 Giff. 166, 414 ; cf. Trainor v. Phcsnix Ass.

2 D. F. & J. 333 ; Ex p. Wyld, 2 Co., 65 L. T. 825.

D. F. & J. 642. (q) Saxker v. Rajozine, 44 L. T.

(n) Jones v. Bennett, 1 Bro. P. C. 308 ; Hoch v. Boor, 43 L. T. 425.

528. See Nickels v. Hancock, 7 (r) Leigh v. Brooks, 5 C. D. 592
;

D. M. & G. 300. Russell v. Harris, 65 L. T. 752.

0) Harvey v. Shelton, 7 Beav. 455.
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be alleged in a collateral proceeding (s). "Fraud," said

De Grey, C. J., " is an extrinsic, collateral act, which vitiates

the most solemn proceedings of Courts of justice. Lord Coke

says it avoids all judicial acts ecclesiastical and temporal " (t).

In applying this rule, it matters not whether the judgment

impugned has been pronounced by an inferior or by the

highest Court of judicature in the realm, but in all cases alike

it is competent for every Court, whether superior or inferior,

to treat as a nullity any judgment which can be clearly shown
to have been obtained by manifest fraud (u). Whether an
innocent party would be allowed to prove in one Court that a

judgment against him in another Court was obtained by fraud,

is a question not equally clear, as it would be in his power to

apply directly to the Court which pronounced it to vacate it.

But however this may be it is evident that a guilty party

would not be permitted to defeat a judgment by showing that in

obtaining it he had practised an imposition on the Court (x)

.

In order to sustain an action to impeach a judgment actual

fraud must be shown ; mere constructive fraud is not, at all

events, after long delay, sufficient (y). The Court has jurisdic-

tion to set aside a judgment obtained by fraud in a subsequent

action brought for that purpose (z), but such a judgment will

not be set aside upon mere proof that the judgment was ob-

tained by perjury (a). An action will also lie to set aside a

judgment on the ground of fraud although such judgment

was obtained by default ; but, inasmuch as a shorter method

of doing it in chambers in such a case has been provided by

Order XXVII. r. 16, it may be a question whether a plaintiffwho

adopts the more dilatory method will not be put upon terms (b).

Where the order as drawn up correctly represents the

(») Shedden v. Patrick, 1 Macq. Roberts, 2 B. & Aid. 367 ; Bessey v.

535 ; Beg. v. Saddler^ Co., 10 H. L. C. Windham, 6 Q. B. 166.

431, 'per Willes, J. {y) Patch v. Ward, 3 Ch. 203.

{t) Bex V. Duchess of Kingston, 20 (a) Cole v. Longford, 1898, 2

How. St. Tr. 544, 2 Smith, L. C. Q. B. 36.

687. (a) Baker v. Wadsworth, 67 L. J.

(m) Shedden v. Patrick, 1 Macq. Q. B. 301.

535. (6) Wyatt v. Palmer, 1899, 2 Q. B.

(a;) 20 How. St. Tr. 479 ; Doe v. 106.
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decision of the Court, but that decision is based upon a mis-

representation not caused by an accidental slip, it cannot be

corrected under Order XXVIII. r. 11 (c).

A foreign judgment can be impeached, if it be made to

appear that it was fraudulently obtained. When a question

between the parties has been decided by a foreign Court, with

jurisdiction, that decision is, as a general rule, conclusive, and

cannot be opened on the merits ; but if the foreign judgment

was obtained by fraud, that would be an answer to any

proceeding founded on the judgment (d).

A judgment by consent is binding, but if it appear that the

consent was obtained by fraud, the Court will treat the consent

as a nullity (e). So, also, if it be made to appear that a judge's

order has been obtained by fraud or by the suppression of

information which it was essential the Court should know, the

order will be set aside (/).

The Court of Chancery would give assistance to enforce the

judgments of other Courts of competent jurisdiction, when the

execution of such judgments was defeated or obstructed by

fraudulent contrivances (</).

A voluntary settlement, accordingly, of real and personal

estate, made by a man who was defendant in a suit in the

Ecclesiastical Court, with the intent ofwithdrawing his property

from the process of that Court, was set aside. Although the

deed might have been executed before any right was declared,

or any order for payment of money was made, yet if it appeared

that the deed was executed for the purpose of defeating the

right which the defendant knew the plaintiff was entitled to

establish, it was considered to have been executed with the

view and intention of defrauding him (h).

(c) Preston Banking Co. v. Allsup, (e) Stcmnard v. Hamson, 19 W.
1895, 1 Ch. 141 ; cf. Chessvm. v. E. 812.

Gordon, 1901, 1 Q. B. 694. (/) Sxp. Cockerell, 4 C. P. D. 39,

(d) Bank of Auebralada v. Nias, per Lord Coleridge.

16 Q. B. 717 ; Ochsenbein v. Papelier, {g} Blenkinsopp v. Blenhinsopp, 12

8 Ch. 700 ; Messina v. Petrocxochmo, Beav. 586, 1 D. M. & G. 500.

L. R. 4 P. C. 144 ; Abouloff v. Oppen- (h) Ibid. ; cf. Reg. v. Hophmt, 1896,

heimer, 10 Q. B. D. 295 ; Vadala v. 1 Q. B. 652.

'

Lowes, 25 Q. B. D. 310, 316.
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In Vauxhall Bridge Co. v. Earl Spencer (t), it was held that Fraud upon

an agreement between a landowner and a company, that, in
®^'^ **"'®'

the event of his not opposing an application to Parliament,

the landowner should receive a sum of money, is a fraud upon

the legislature if concealed from Parliament, and is therefore

void upon grounds of public policy. But the principle upon

which that case was founded is open to much question. The

better opinion would seem to be, that there is no fraud updn

the legislature unless the agreement is one which the parties

are bound to communicate. There may be cases in which an

agreement of the sort should be communicated to the legisla-

ture, but there can be no doubt that in ordinary cases it is

open to parties to enter into such an agreement, and that

there is no obligation incumbent on them to communicate it

to the legislature {k). The question whether such an agree-

ment is binding on the company after incorporation, is a very

different one.

It is a fraud upon the legislature for a company to obtain

an Act authorizing land to be taken apparently for the purposes

of the company, but really with a view to selling it again to

other parties in order to make a profit. It is a fraud upon

the Act by which the powers were conferred (Z).

(i) 2 Madd. 366 ; S. C. Jac. 64. obtaining a local Act of Parliament,

(it) Simpson v. Lord Howden, 10 Mangles v. Grand Dock Colliery Co.,

A. & E. 793, 9 CI. & Fin. 61 ; Taylor 10 Sim. 519.

V. Chichester, dc, Rly. Co., L. K. (I) Caringfon v. Wycombe Bh/. Co.,

4 H. L. 628. See as to fraud in 3 Ch. 377 ; and see 11 C. D. p. 484.
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CHAPTEE VI.

HOW THE RIGHT TO IMPEACH A TRANSACTION ON THE GROUND

OF FRAUD MAY BE LOST.

Transactions, although' impeachable in equity at the time

of inception, and for some time afterwards, on the ground of

fraud, maybecome unimpeachable by a subsequent confirmation,

by acquiescence, or by the mere lapse of time.

section I. CONFIRMATION.

No confirmation, release, acquiescence or laches will bar

the right to relief unless the party was sui juris, a free agent,

a,nd had full knowledge of the facts, and to some extent the

law also, for example, he must know that the transaction is

one which might not improbably be set aside (a).

In order that an act may have any effect or validity as a

confirmation, it must clearly appear that the party confirming

was fully apprised of his right to impeach the transaction,

and acted freely, deliberately, and advisedly, with the inten-

tion of confirming a transaction which he knew, or might, or

ought with reasonable or proper diligence to have known, to

be impeachable. If his right to impeach the transaction be

concealed from him, or a free disclosure be not made to him

of every circumstance which it is material for him to know,

or if the act takes place under pressure or constraint, or by

the exercise of undue influence, or under the delusive opinion

that the original transaction is binding on him, or if it be

merely a continuation of the original transaction, theconfirma-

tion operates as nothing (6). To make a confirmation of any

(a) Allcard v. Skinner, 36 C. D. (6) Morse v. Royal, 12 Ves. 355 ;

pp. 188, 192. Wood V. Dovmes, 18 Ves. 128 ; Smj
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value, the parties must be at arms' length, on equal terms,

with equal knowledge, and with sufficient advice for protection.

There must be full knowledge of all the facts, full knowledge

of the equitable rights arising out of these facts, and an

absolute release from the undue influence by which the fraud

was practised (c) . It will not be valid if done in distress and

difficulties, under the force, pressure and influence of the

former transaction (d) ; and it must be an act separate and

distinct from the impeachable transaction (e) . In short, an

act "the effect of which is to ratify that which in justice

ought never to have taken place," ought to stand only on the

clearest evidence (/) . A confirmation by will of a previous

gift to a person filling a fiduciary character will confirm the

gift, although the fiduciary relation was still subsisting at

the death of the testator (gf), unless the will was part of the

same scheme of fraud (h). If an independent legal adviser

be employed, it will be assumed that he has satisfied himself,

before approving of the transaction, that it was for the benefit

of his client to confirm it (i) . But an agreement by way of

confirmation, though prepared by an independent solicitor,

may be set aside, if that one of the parties for whom the

solicitor is acting is under the influence of the other party (k).

There can be no confirmation where there is such a gross

fraud as that a deed is void on the face of it at law (l)

;

nor can an agreement rendered inoperative' by a collateral

V. Barwici, 1 V. & B. 195 ; Cockerell (i) Wood v. Downes, 18 Ves. 128 ;

V. Cholmondeley, 1 R. & M. 425
;

Roberts v. Tunstall, 4 Ha. 257.

Wedderbwm v. Wedderhum, 2 Keen, (e) Wood v. Downes, supra.

722 ; De Montmorency v. Devereva:, 7 (/) Morse v. Royal, 12 Ves. p.

CI. & Fin. 188 ; Salmon v. Cutis, 4 374.

De G. & S. 132 ; Roberts v. Tunstall, {g) Stump v. Gaby, 2 D. M. & G.

4 Ha. 257 ; Samery v. Kirig, 5 H. L. 623.

C. 627 ; AthencBum Life Society v. (h) Lyon v. Home, 6 Eq. 658.

Poohy, 3 D. & J. 299 ; Smith v. Kay, (i) Staines v. Parker, 9 Beav. 388 ;

7 H. L. C. 750 ; Wall v. Cockerell, 10 De Montmorency v. Devereux, 7 CI. &

H. L. C. 229 ; Po«« V. Sitrr, 34 Beav. Fin. 188; Aspland v. Watte, 20

543 ; Kempton v. Ashbee, 10 Ch. 15 ; Beav. 474 ; Bainbrigge v. Browne, 18

Barron v. Willis, 1900, 2 Ch. 135, C. D. 188.

137. (k) Moxon v. Faytu, 8 Ch. 881.

(c) Moxon V. Payne, 8 Ch. 881 ;
(i!) Stump v. Gaby, 2 D. M. & G.

Barron v. Willis, srwpra. 630.

K.F. 20



306 BBLBASE.

fraudulent agreement be made valid by an abandonment of

the collateral agreement (m). In the case of a deliberate con-

firmation, after the relation of influence has ceased to exist,

it heed not be shown that the donor knew the gift to be

voidable (n). But it is otherwise where the alleged confir-

mation is connected with the original transaction and takes

place under similar circumstances (o).

An adoption of the instrument impeached for a particular

purpose as by the exercise of a power contained in it may
operate as an absolute confirmation of the whole (p)

.

SECTION II. EBLEASE.

The same requisites which are necessary to render

a confirmation valid, are necessary to render a release

valid (gf).

The general words in a release are limited always to that

thing or those things which were especially in the contem-

plation of the parties at the time when the release was

made. But a dispute that had not emerged on a ques-

tion which had not at all arisen cannot be considered as

bound or concluded by the anticipatory words of a general

release (r).

A release to a trustee was set aside after the lapse of more

than twenty years, and after the death of the trustee, on the

evidence of the plaintiff, corroborated by|he tenor of the deed,

that it was executed in error. In such a case it is not necessary

to prove fraud (s).

A release in respect of a transaction which the Court would

hold to be not merely voidable but void, will not bind the

cestui que trust executing it (t).

(m) Moxm v. Payne, 8 Ch. 881. (r) London and Southr Western Ely.

(n) MifcMZv. Horn/ray, 8 Q.B.D. Co. v. Blackmore, L. R 4 H. L.

587. 623, 'per Lord Westbury ; Turner v.

(o) Kempson v. Ashbee, 10 Ch. 15- Turner, 14 C. D. 829.

( p) Jarratt v. Aldam, 9 Eq. 463. (s) Gandy v. Macaulay, 31 C. D. 1.

(q) Alhaird v. Skinner, 36 C. D. (i) Thomson v. Eastwood, 2 App.

pp. 188, 192 ; Barron v. WiUis, Ca. 234, 247.

1900, 2 Ch. 121.
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SECTION III. ACQUIESCENCE.

It is not necessary, in order to render a transaction un-

impeachable, that any positive act of confirmation or release

should take place. It is enough, if proof can be given of a

fixed and unbiassed determination not to impeach the trans-

action. This may be proved, either by acts evidencing

acquiescence, or by the mere lapse of time during which the

transaction has been allowed to stand (u). The proper mean-

ing of acquiescence is quiescence under such circumstances

that assent may be reasonably inferred from it (x). It means

being content not to oppose (y).

The rule as to acquiescence is different in actions for

damages and for rescission. A person may by his conduct

lose his right to rescind his contract; and yet retain his right

to sue for damages {z) ; and delay, which would render it

unjust for him to claim rescission, will not deprive him of his

right to bring an action of deceit (a)

.

Acquiescence or delay for a length of time after a man is in

a situation to enforce a right, and with a full knowledge of

facts, is, in equity, cogent evidence of a waiver and abandon-

ment of the right (b) ; but it is not the time* but the acquiescence,

which changes what would otherwise be a void act into a valid

one (c)'. If a voidable contract, or other transaction, is volun-

tarily acted on, with a knowledge of all the facts, in the hope

that it may turn out to the advantage of a party who might

have avoided it, he may not void it when, after abiding that

event, it has turned out to his disadvantage (d).

To fix acquiescence upon a party it must unequivocally

appear that he knew or had notice of the fact upon which the

{u) Wright V. Vanderplank, 8 D. 374.

M. & G. 133 ; Janatt v. Aldam, 9 (6) Duke of Leeds v. Lord Am-

Eq. 466; Turner v. Collins, 1 Ch. herst, 2 Ph. 117, 123; Life Associa-

329 ; Mitchell v. Horn/ray, 8 Q. B. tion of Scotland v. Siddall, 3 D. F.

D. 587. & J. 73 ; Shottowe v. Williams, ibid.

(x) De Bussche v. Alt, 8 C. D. 535.

p. 314. (c) L. R. 3 H. L. 233, 260.

{y) L. E. 3 H. L. p. 265. (d) Ormes v. Beadel, 2 D. F. & J.

(2) Peek V. Berry, 37 C. D. 576. 336, per Lord Campbell.

(a) Arnison v. Smith, 41 C. T>.

20—2
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alleged acquiescence is founded, and to which it refers (e).

Acquiescence imports and is founded on knowledge. A recog-

nition resulting from ignorance of a material fact goes for

nothing. The question as to acquiescence cannot arise unless

the party against whom it is set up was aware of his rights.

A man cannot be said to acquiesce in what he does not know,

nor can he be bound by acquiescence unless he is fully apprised

as to his rights and all the material facts and circumstances

of the case (/) . Acquiescence in what has been done will not

be a bar to relief when the party alleged to have acquiesced

has acted or abstained from acting through being ignorant

that he possessed rights which would be available against that

which he permitted to be enjoyed {g). A man cannot permit

who does not know that he has a right to refuse Qi). You

cannot consent to a thing unless you have knowledge of it (i).

In the absence of full information mere lapse of time cannot

grow into acquiescence {k).

Nor, indeed, is a recognition of avail which assumes the

validity of a 'transaction, if the question as to its validity does

not appear to have come before the parties {I). The mere

fact that a man may have heard unfavourable rumours,

and conceived suspicions, is not enough to fix him with

acquiescence (m). The proof of knowledge lies on the party

who alleges acquiescence, and sets it up as a defence (m).

(e) Randall v. Errington, 10 Ves. p. 217.

428 ; Spackman's Case, 34 L. J. Ch. (i) Per Jessel, M. R., 1 C. D.

321, 326 ; Stanhopes Case, 1 Ch. 161

;

p. 528.

Stewart's Case, ibid. 514. (k) L. R. 3 H. L. 233, 260.

(/) Lloyd V. Attwood, 3 D. & J. (Q Honner v. Morton, 3 Euss. 65 ;

624 ; Savery v. King, 5 H. L. C. Wright v. Vanderplank, 8 D. M.
627 ; Bright v. Legerton, 2 D. P. & & G. 133. See BaJcer v. Bradl^, 7

J. 617 ; Life Association of Scotlomd, D. M. & G. 597.

V. Siddall, 3 D. F. & J. 74 ; Bidloch (m) Central Ely. Co. of Venezuela

V. Bownes, 9 H. L. 0. 1 ; Wall v. v. Kisch, L. R. 2 H. L. 112.

Cockerell, 10 H. L. C. 229 ; Bagnall (m) Bennett v. Colley, 2 M. & K.
V. Carlton, 6 C. D. 371 ; De Bussche 225 ; Burrows v. Wails, 5 D. M. &
V. Alt, 8 C. D. 287, ante, pp. 110, G. 233 ; Life Association of Scotland

111. V. Siddall, 3 D. P. & J. 58 ; Wall v.

{g) Earl Beauchamp v. Wiiin, L. Cockerell, 10 H. L. C. 229 ; SpacJc-

' R. 6 H. L. 223. man's Case, 34 L. J. Ch. 329.

(/i) Per Alderson, B., 15 M. & W.
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If the transaction has taken place under pressure, or the

exercise of undue influence, it must clearly and unequivocally

appear that the party against whom acquiescence is alleged

was sioi juris, and was released from the influence or the

pressure under which he stood at the time of the transaction,

and acted freely and advisedly in abstaining from impeaching

it. Acquiescence goes for nothing so long as a man continues

in the same situation in which he was at the date of the

transaction (o) . But as soon as a man with full knowledge,

or at least with sufficient notice or means of knowledge of

his rights, and of all the material circumstances of the case,

freely and advisedly does anything which amounts to the

recognition of a transaction, or acts in a manner inconsistent

with its repudiation, or lies- by for a considerable time, and

knowingly and deliberately permits another to deal with

the property, or incur expense, under the belief that the

transaction has been recognised, or freely and advisedly

abstains for a considerable lapse of time from impeaching it,

there is acquiescence, and the transaction, although originally

impeachable, becomes unimpeachable in equity (j?)

.

So a shareholder who is registered to his knowledge as the

holder of shares for which he has been induced to, subscribe

by misrepresentation will lose his right to rescission— (1) by

doing something after notice of the misrepresentation which

is inconsistent with repudiation (g) ; or (2) by the commence-

ment of the winding up of the company (r) ; or (8) by the

(o) Gregory v. Gregory, Coop. 201

;

& G. 76 ; Lyddon v. Moss, 4 D. & J.,

Boche V. O'Brien, 1 B. & B. 338 ; 104 ; Farrant v. Blanchford, 1 D. J.

Aylward v. Kearney, 2 B. & B. 463 ; & S. 107 ; Ccmncross v. Larimer, 3

Honner v. Morton, 3 Buss. 65 ; Duke Maoq. 830 ; ArcKbold v. Scull/y, 9

of Leeds v. Lord Amherst, 2 Ph. 117

;

H. L. 360 ; Turner v. Gollims, 7 Ch.

Addis V. Campbell, 4 Beav. 401 ; 329 ; Smethurst v. Hastings, 30 0. D.

Roberts v. Tunstall, 7 Ha. 257

;

p. 497.

Halmon v. Cutts, 4 De G. & Sm. 132
; (g) Ex p. Briggs, 1 Eq. 483 ;

Wright v. VandevploMk, 8 D. M. & Aarons Beefs v. Tiwss, 1896, A. C.

G. 133 ; Bffrdoe v. Dawson, 34 Beav. 273 ; Ex^ p. Shea/rman, 66 L. J. Ch.

603. 25>; cf. TomKn's Case, 1898, 1 Ch.

{p) Selsey v. Rhodes, 1 Bligh, N. 104.

S. 1 ; Vigers v. Pike, 8 CI. & Fin. (r) Burgess's Case, 15 CD. 507 ;

652 ; Charter v. Trevelyan, 11 CI. & Scottish Petroleum Co., 23 C. D. 436.

Fin. 714 ; Stone v. Godfrey, 5 D. M.
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company becoming insolvent and stopping payment (s), unless

in cases (2) and (3) he has previously repudiated the shares

and proceedings for rectification have been commenced

by him or by some other person, and he has, in the latter

case, agreed with the company to be bound by such pro-

. ceedings (t), or he has previously repudiated the shares and

filed an affidavit setting up the misrepresentation in an action

for calls (u), or (4) by not repudiating his shares within a

reasonable time (x). The shareholder is also debarred in cases

(2) and (3) from obtaining damages (y)

.

The equitable rule as to acquiescence applies with pecu-

liar force to the case of property which is of a speculative

character, or is subject to contingencies, and can only be

rendered productive by a large and uncertain outlay («).

A distinction must be taken between cases where the

acquiescence alleged takes place while the act is in progress,

and cases where it does not takfe place until after the act has

been completed. " The term ' acquiescence,' " said Thesiger,

L. J., in De Bussche v. Alt (a), " is one which was said by

Lord Cottenham, in Duke of Leeds v. Amherst, ought not to

be used ; in other words, it does not accurately express

any known legal defence, but if used at all, it must have

attached to it a very different signification, according to

whether the acquiescence alleged occurs while the act is in

progress, or only after it has been completed. If a person

having a right, and seeing another person about to commit,

or in the course of committing an act infringing on that

right, stands by in such a manner as really to induce the

person committing the act, and who might otherwise have

(«) Terment v. Glasgow Bank, 4 Small v. Attwood, 6 CI. & Fin. 232,

App. Ca. 615. 359 ; Prendergast v. Twrton, 1 Y. &
(0 Pawl^s Case, 4 Ch. 497

; C. C. C. 98 ; Lovell v. Hicks, 2 Y. &
Scottish Petroleum Go., 23 C. D. 414. C. 46 ; Jennings v. BrougUon, 5 D.

(u) Whlteky's Case, 1900, 1 Ch. M. & G. 140 ; Clegg v. Edmondson,
365. 8 D. M. & G. 787 ; Clements v. Hcdl,

(x) As to what is reasonable time, 2 D. & J. 173 ; Grosvenor v. Sherratt,

see Buckley, 125 ; HamUton, 155. 28 Beav. 659 ; Whalley v. WhalUy,

(y) HouldswoHh v. City of Glasgow 2 D. F. & J. 310.

Bank, 5 App. Ca. 317. (a) 8 C. D. 314.

(a) Norway v. Rowe, 19 Ves. 144

;
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abstained from it, to believe that he assents to its being

committed, he cannot afterwards be heard to complain of the

act. This, as Lord Cottenham said, is the proper sense of

the word ' acquiescence,' and in that sense may be defined as

quiescence under such circumstances, as that assent may be

reasonably inferred from it, and is no more than an instance

of the law of estoppel by words or conduct. But when once

the act is completed without any knowledge or assent upon

the part of the person whose right is infringed, the matter is to

be determined on very different legal considerations. A right

was then vested in him, which at all events cannot be

divested without accotd and satisfaction or release under

seal. Mere submission to the injury for any period short of

the period limited by statute for the enforcement of the right

of action, cannot take away any such right, although, under

the name of laches, it may afford ground for refusing relief

under particular circumstances, and it is clear that even an

express promise by the person injured that he would not take

any legal proceedings to redress the injury done to him,

could not by itself constitute a bar to such proceedings, for

the promise would be without consideration, and therefore not

binding" (&).

Where a wrongful act has been completed without the

knowledge or assent of the party injured, his right of action

is not ordinarily barred by mere submission to the injury,

or even by a voluntary promise not to seek redress; some

conduct amounting to release, or accord and satisfaction,

must be shown, although on account of laches relief may be

refused under certain circumstances (c).

The representatives of a man who has acquiesced in a

particular transaction, cannot be in a better position than the

man himself (d).

So, also, may a remainderman be bound by acquies-

cence (e). But there is no acquiescence, if the remainderman

(6) See Be Hulkes, 33 0. D. & J- 535.

552. («) Shannon v. Bradstreet, 1 Scli.

(c) 8 C. D. 314. & Lef. 73.

(d) SkoUowe v. Williams, 3 D. F.
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acts in a transaction merely as the attorney of the tenant

for life (/).

If a company have recognised a traiisfer of shares, by

forfeiting the shares for non-payment of calls, they lose the

right to set aside the transfer, or to deal with the transferee

as a shareholder (g). If the company, before the winding-up,

have recognised a transfer of shares, the Court will not, in

the [^winding-up, set aside the transfer, and put the name of

the transferor on the list of contributories Qi).

The doctrine of acquiescence applies even as between

trustee and cestui que trust, even in cases of express trusts (i).

A cestui que trust, whose interest is reversionary, though not

bound to assert his title until he comes into possession, is not

less capable of giving his assent to a breach of trust while

the interest is in reversion than when it is in possession.

Whether he has done so or not depends on the facts of each

particular case {k).

SECTION IV. DELAY AND LAPSE OF TIME.

The two propositions of a bar by length of time and by

acquiescence are not distinct propositions. Length of time is

evidence of acquiescence, but only if there is knowledge of the

facts, for a man cannot acquiesce in what he does not know {I).

Time alone, even half a century, is no bar to the right to

rescind a voidable transaction (m), but there are cases where

from great lapse of time, acquiescence might and ought to be

presumed (n). Lapse of time strengthens the presumption of

law that a transaction is legal and honest (o).

The mere lapse of time during which a transaction has

(/) lAehmam, v. Harcourt, 2 Mer. Siddall, 3 D. F. & J. 58, 73.

520.
{J,) Life Association of Scotland v.

(g) Ghynoweth's Case, 15 C. D. 20. Siddall, 3 D. F. & J. 58, 72, 74.

(h) Ibid. (m) Charter v. Trevelyan, 11 01. &
(i) Walker v. Symonds, 3 Sw. 64, F. 714, 740 ; Gandy v. MacoMley, 31

75 ; Burrows v. Walls, 5 D. M. & G. CD. 1.

233 ; Farrant v. Blptnchford, 1 D. J. (n) 3 D. Fv & J. p. 77.

& S. 107 ; Be Hulhes, 33 C. D. 552.
,

(o) Re Postkthwaite, 37 W. R 200.

(k) Life Association of Scotland v.
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been allowed to stand may render it unimpeachable in equity.

A man who seeks the aid of the Court must assert his claim

with reasonable diligence ( 2)). It is a rule of equity not to

encourage stale demands, or give relief to parties who sleep

on their rights. The rule is founded on the difficulty of

procuring full evidence of the character and particulars

of remote transactions, and is independent of the Statute

of Limitations (q). In the case of legal titles and legal

demands. Courts of equity act in obedience to the Statutes of

Limitations (r) ; a legal right cannot be lost by mere delay,

unless the delay is such as to cause a statutory bar. The

rule of equity as to laches does not therefore apply to cases

falling within 13 Eliz. c. 5 (s). But if the demand is not of

a legal nature, or is strictly equitable, the Statutes of Limita-

tions are not a bar in equity. Courts of equity, however,

look to them as guides (t), and assimilate their rules as far as

the transactions will admit, to the law (m) ; and though they

are not within the words of the statute, they are within its

spirit and meaning, and have uniformly adopted its rules (x).

Where a bar exists by statute, equity will, in analogous cases,

consider the equitable rights as bound by the same limita-

tions (y) ; but in cases where the analogies of law do not

apply, a Court of equity is governed by its own inherent

doctrine not to encourage stale demands. Parties who would

(p) Hickes v. Cooke, 4 Dow, 16 ;
(s) Be Maddever, 27 0. D. 523.

Chalmer v. Bradley, 1 J. & W. 59 ;
(i) Whalley v. WhalUy, 3 Bligh,

Walford v. Adie, 5 Ha. 112. 17 ; Knox v. Oye, L. E. 5 H. L. 656.

(2) Eovendm v. Lord Annesley, 2 [u) Gholmondeley v. Clinton, 4

Sch. & Lef. 630 ; Bedford v. Wade, Bligh, 1, 95 ; Broohhamk v. Smith, 2

17 Ves. 87 ; Bancliffe v. Pa/rkins, 6 Y.&C. 60,; Knoxv. Gye, L. E. 5H. L.

Dow, 149, 232 ; Gholmondeley v. 656 ; Gibbs v. Guild, 9 Q. B. D. 59.

Clinton, 4 Bligh, 119; Bright v. (x) Bulli Coal Mining Co. v.

Legerton, 2 D. F. & J. 606, 617 ;
Oslcyrne, 1899, A. C. 351.

Knight v. Bowyer, 2 D. & J. 421, (y) Hovenden v. Annesley, 2 Sch.

443; Gresley v. Mousley, 4 D. & J. & Lef. 607, 632 ; Whalleyv. Whalley,

78 ; Skottowe v. Williams, 3 D. F. & 3 Bligh, 17 ; Gholmondeley v. Clinton,

J. 535. 4 Bligh, 1, 119 ; Sibbering v. Bal-

(r) Hovenden v. Lord Annesley, 2 carres, 3 De G. & S. 735 ; Leeds v.

Sch. & Lef. 631 ; Fulwood v. Ful- Amherst, 2 Ph. 117 ; FuLwood v.

wod, 9 C. D. 178; Gibbs v. Guild, 9 Fulwood, 9 C. D. 178.

Q. B. D. 59.
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have had the clearest title to relief, had they come in reason-

able time, may deprive themselves of their equity by a delay

which falls short of the period fixed by the statutes («).

Lapse of time, when it does not operate as a positive or

statutory bar, operates in equity as an evidence of assent,

acquiescence, or waiver (a). The two propositions of bar

by length of time, and bar by acquiescence, are not dis-

tinct propositions. They constitute but one proposition (b).

Acquiescence, however, as distinguished from delay, imports

conduct (c).

" The doctrine of laches in a Court of equity," said the

Court in Lindsey Petroleum Co. v. Hurd {d), " is not an

arbitrary or a technical doctrine. Where it would be prac-

tically unjust to give a remedy, either because the party has

by his conduct done that which might fairly be regarded as

equivalent to an evasion of it, or where, by his conduct and

neglect he has, though perhaps not waiving that remedy, yet

put the other party in a situation in which it would not be

reasonable to place him, if the remedy were afterwards to be

asserted, in either of these cases lapse of time and delay are

most material. But in every case if an argument against

relief, which would otherwise be just, is founded on mere

delay, that delay, of course, not amounting to a bar by any

Statute of Limitations, the validity of that defence must be

tried upon principles substantially equitable.

" Two circumstances always important in such cases are

the length of the delay, and the nature of the acts done

during the interval, which might affect either party, and

cause a balance of justice or injustice in taking the one course

or the other, so far as relates to the remedy. If the situation

of the parties has in no substantial way been altered, either

(«) OUver V. Court, 8 Pri. 167, 168

;

1, 13 ; Roberts v. Tunstall, 4 Ha.

Wright v. Vanderplank, 8 D. M. & 257 ; Turner v. Collim, 7 Cli. 320;

G. 133 ; Orenley v. Mousley, 4 D. & Allcard v. Skmner, 36 C. D. p. 187.

J. 78 ; Olegg v. Edmondson, 8 D. M. (b) Life Association of Scotland v.

& G. 810 ; Thompson v. Eastwood, 2 Siddall, 3 D. F. & J. 73, per Turner,

App. Oa. 236 ; Allcard v. Skinner; L. J.

36 C. D. p. 187. (c) Lyddon v. Moss, 4 D. & J. 104.

(a) Whalley v. Whalley, 3 Bligh, (d) L. E. 6 P. C. 240.
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by the delay, or by anything done during the interval,' there

is nothing to give special importance to the defence founded

on time."

" I have looked in vain," said Lord Blackburn, in Erlanger

V. New Sombrero Phosphate Co. (e), " for any authority which

gives a more distinct and definite rule than the passage just

cited ; and I think, from the nature of the inquiry, it must

always be a question of more or less depending on the degree

of diligence which might reasonably be required, and the

degree of change which has occurred, whether the balance of

justice and injustice is in favour of granting the remedy, or

withholding it. The determination of such a question must

largely depend on the turn of mind of those who have to

decide, and must therefore be subject to uncertainty, but that

is inherent in the nature of the inquiry."

The effect of false representation is not got rid of on the

ground that the person to whom it was made has been guilty

of negligence. No mere delay short of the period fixed by the

Statute of Limitations is sufficient to deprive a man of his

right to rescind on the ground of fraud (/). Nor to an action

for damages for deceit is there a bar arising from delay, unless

the delay is such as would bring the Statute of Limitations

applicable to the case into operation (g).

The rule that a man who sleeps on his rights cannot come

to a Court of equity for relief holds good, not only in circum-

stances where the length of time would render it extremely

difficult to ascertain the true state of the fact, but where the

true state of the fact is easily ascertained, and where it is

perfectly clear that relief would have been given had there

been no delay (h).

No precise or defined limit of time can be stated within

which the interposition of the Court must be sought. What
is a reasonable time cannot well be defined so as to establish

(e) 3 App. Ca. 1279; Be Gallard, 402, yer Lord Cairns.

1897, 2 Q. B. 8. (h) Beckford v. Wade, 17 Ves. 87,

(/) Bedgrave v. Hurd, 20 C. D. 97 ; Soar v. Ashwell, 1893, 2 Q. B.

13, per Jessel, M. E. 297, 401.

(cj) Peek V. Qurney, L. K. 6 H. L.
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any general rule, and must in a great measure depend upon

the exercise of the sound discretion of the Court under all

the circumstances of each particular case (i). In Gregory v.

Gregory (k), Sir W. Grant, M. E., refused to, set aside a pur-

chase by a trustee after a lapse of eighteen years. So in

Selsey v. Rhoades (l), where a lease was granted to a steward,

and eleven years had elapsed, the Court refused to set the lease

aside, though there were special circumstances in the case.

So in Baker v. Read (m), a bill filed after the lapse of seventeen

years to set aside a purchase of a testator's estate by his

executor, at an undervalue, was dismissed on the ground of

delay. But in Kempson v. Ashbee (n), where a young lady

executed a bond as surety to secure the repayment of money

by her stepfather, and some years afterwards executed a second

bond as security for money due by him, the Court held that she

was entitled, notwithstanding the lapse of thirteen years from

the date of the first bond, to have the bonds delivered up to be

cancelled. And in Gandy v. Macaulay (o), a release executed

in error was set aside after the lapse of more than twenty years.

The question as to delay may be much affected by reference

to the nature of the property (p), or to the change of circum-

stances as to the character or value of the property in the

intermediate period (q). A delay which might have been of

no consequence in an ordinary case, may be amply sufficient

to bar the title of relief, when the property is of a speculative

character, or is subject to contingencies (r), or where the rights

and liabilities of others have been in the meantime varied («),

(i) Gresley v. Mousley, 4 D. & J. (q) Hickes v. Gooke, 4 Dow, 16 ;

78 ; Bagnall v. Carlton, 6 C. D. 371. Werdworth v. Lhyd, 32 Beav. 467 ;

(k) Coop. 201. Bidgway v. Newstead, 3 D. F. & J.

(l) 2 Sim. & St. 41, 1 Bligh, 474.

N. S. 1. (r) Attwood v. Small, 6 01. & Fin.

(m) 18 Beav. 398. 232, 357; Glegg v. Edmondson, 8 D.

(u) 10 Ch. 15. M. & G. 787 ; Clements v. Hall, 2 D.

(o) 31 C. D. 1 ; a/nte, p. 306. & J. 173 ; Mills v. Haywood, 6 Ch.

(p) Hatch v. Hatch, 9 Ves. 292
; p. 202 ; Rule v. Jewell, 18 C. D. 660;

Wright v. Vanderpla/nk, 8 D. M. & Tadcaster Brewery v. Wilson, 1897,

G. 133 ; Clegg v. Edmondson, ibid. I Ch. p. 711.

807 ; Ernest v. Vivian, 33 L. J. Ch. (s) Ridgway v. Newstead, 3 D. F.

513. & J. 474; Levy v. Stogden, 1899, 1
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or where an innocent third party has acquired an interest in

the matter, or where in consequence of the delay the position

even of the wrongdoer is affected (<). If the property is of a

speculative or precarious nature, it is the duty of a man com-
plaining of fraud to put forward his complaint at the earliest

possible time (u). He cannot be allowed to remain passive, pre-

pared to affirm the transaction if the concern should prosper,

or to repudiate it if that should prove to his advantage (x).

In an action of deceit against directors in respect of shares

taken under a false prospectus, the House of Lords has laid

down that equity will follow by analogy the rule of law, and

that the only amount of delay which could be a bar to relief is

that fixed by the Statute of Limitations (y). But if share-

holders come to the Court to be released from their shares on

the ground of fraud, they must come with diligence and promp-

titude (z) . A man indeed who, after being fully aware of the

false representation in the prospectus of a company, by which

he has been induced to take shares, delays for an unreasonable

time in taking proceedings to have his name removed from the

list of shareholders, cannot claim to be entitled, even after the

creditors are paid, to be treated as between himself and the

company as if he were not a shareholder, and to have repay-

ment upon that footing {a). So, also, persons who apply for

shares on the faith of a prospectus are bound to ascertain at

the earliest possible moment whether the memorandum and

articles of association are in accordance with the prospectus.

If they fail to do so, and the objects of the company are

Ch. 5. Where the lapse of time has 1 Ch. 5.

not altered the position of the parties (as) Walford v. Adie, 5 Ha. 112;

interested, it is of little or no im- LoAurence's Case, 2 Ch. 425 ; Ruh v.

portance. Wollaston v. Tribe, 9 Eq. Jewell, 18 0. D. 660 ; Levy v. Stogden,

50 ; Beauchamp v. Winn, L. R. 6 1899, 1 Ch. 5.

H. L. 232. (y) Peek v. Gwney, L. E. 6 H. L.

(0 Clough V. London and NoHh 377, 384, 402.

Western Ely. Co., L. R.'7 Ex. 34; (2) Kent v. Freehold Land, dc, Co.,

Smethurst v. Hastings, 30 C. D. p. 3 Ch. 493 ; Scottish Petrolevm Co.,

497 ; supra, p. 10. 23 C. D. 413 ; Aarons Reefs v. Twiss,

(m) Jennings v. Broughton, 5 D. 1896, A. C. 273, 294.

M. & G. IS6 ; Ernest v. Vivian, 33 (a) Ogilvie v. Currie, 37 L. J. Ch.

L. J. Ch. 513; Levy v. Stogden, 1899, 541.
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extended beyond those described in the prospectus, the persons

who have so taken shares on the faith of the prospectus will be

held bound by acquiescence (b).

It is difficult to lay down any general rule as to the time

within which an objection on the ground of misrepresentation

in the prospectus of a company should be made the ground of

repudiation of shares after it has been discovered. In every

case attention must be paid to the circumstances (c). A delay

pending the hearing and decision of the case of another share-

holder in the same position, agreed to be taken as a representa-

tive case, was held not to prejudice the party, notwithstanding

that a winding-up order intervened (d). But a shareholder

who did not repudiate, but remained silent, and attended

meetings, and took no steps in the matter until after the

winding-up order and after the result of the trial, was held

debarred by his delay from taking proceedings to have his

name removed from the list of shareholders (e).

The rule is that the repudiating shareholder must not only

repudiate but also get his name removed or commence pro-

ceedings to have it removed, subject, however, to this, that if

one repudiating shareholder takes proceedings, the others will

have the benefit of them, if there is an agreement with the

company that they shall stand or fall by the result (/).

The question as to delay may be also materially affected by

reference to the relation which subsists between the parties. A
delay which might be available by way of defence to persons

not under any fiduciary relation or obligation may not be

available to those who are affected by a fiduciary relation or

obligation (g). If, for instance, the transaction be between

solicitor and client, a delay which would be fatal in other cases

may be permitted, for the solicitor must know that the onus of

(b) Oakes v. Turquand, L. R. 2 H. Karberg's Case, 1892, 3 Ch. 1 ; cf.

L. p. .352, per Lord Chelmsford. M'Neill's Case, 10 Eq. 507.

By tlie Companies Act, 1900, every (e) Ashley's Case, 9 Eq. 263.

prospectus must now state the con- (/) Scottish Petroleum Co., 2.3 C. D.

tents of the memorandum. 41.3, 436 ; ante, p. 310.

(c) Ogilvie v. Cmrie, 37 L. J. Ch. {g) Lindsey Pei/roleum Co.y.Hwrd,

544, per Lord Cairns. L. R. 5 P. C. 242 ; Erlanger v. New
(d) Pawle's Case, 4 Ch. 497 ; Sombrero Co., 3 App. Ca. 1248.
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supporting the transaction will rest on him, and that if he

desire it to be upheld, he must preserve the evidence which

will be required to uphold it (h)

.

The rules of the Court as to lapse of time being a bar in

equity apply to cases of constructive trust (i), and even to

transactions between trustee and cestui que trust in respect

of the trust estate (k), as well as to ordinary transactions.

Length of time can, however, have no effect between trustee

and cestui que trust, except the trusts are properly executed (Z).

There is a wide distinction between trusts which are actual

and express and constructive trusts. A trust by which a man
undertakes to hold and apply property for the benefit of

another is widely different from the case of ownership, subject

to the claims of another, if he thinks proper to enforce it (m).

In the case of a bribe received or profit made by a person in a

fiduciary position, the cestui que trust -who is wronged. is not

barred by any length of time, so long as that wrong is con-

cealed from him by the wrongdoer ; but a Court of equity will,

whether by analogy or in obedience to the Statute of Limita-

tions, hold the claim barred, if the cestui que trust stands

by and takes no proceedings for six years from the time

when he became aware of it. The money sought to be

recovered in such a case is in no sense the money of the cestui

que trust, unless it is made so by a judgment founded on the

act by which the trustee got the money into his hands. The

case is different from that of a cestui que trust seeking to

recover money which was his own before an act wrongfully

done by the trustee (n). In the case of continuing express

trusts, created by act of parties, no time is a bar, for from the

privity existing between the parties, the possession of the one

(h) Gresley v. Movdey, 4 D. & J. Roberts v. Tunstall, 4 Ha. 257 ;

78, 99 ; Boswell v. Cooks, 27 C. D. Baker v. Read, 18 Beav. 398 ; Bar-

456. well V. Barwell, 34 Beav. 371

;

(i) Eovenden v. Lord ArmesUy, 2 Rochefoucauld v. Boustead, 1897, 1

Sch. & Lef. 633 ; Bechford v. Wade, CH. 196.

17 "Ves. 97 ; Glegg v. Edmondson, 8 (Q Franhs v. Bollans, 37 L. J. Ch.

D. M. & G. 787; Gla/nricarde v. 155.

Herming, 30 Beav. 180 ; Soar v. (m) Toft v. Stephenson, 7 Ha. 15.

Ashwell, 1893, 2 Q. B. 390. (i) Metropolitan Bank v. Heiron,

(k) Gregory v. Gregory, Coop. 201

;

5 Ex. D. 323.
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is the possession of the other, and there is no adverse title (o).

Nor is length of time a bar where a debt has accrued in con-

sequence of a violation of confidence bestowed in a fiduciary-

character (^). But if the trust, though express, be not con-

tinuous, and the case be one of gross laches, the general rule

of equity, that encouragement is not to be given to stale

demands, is equally applicable (q).

If there be laches on both sides, the ordinary rules as to

delay and acquiescence may not apply (r).

Time, however, does not begin to run against a man in

cases of fraud, until he has knowledge of the fraud. Time

begins to run only from the discovery («). The Statute of

Limitations is no bar in equity in cases of fraud (t) ; and the

Trustee Act, 1888, s. 8, does not apply to cases of fraud

or fraudulent breaches of trust ; but if fraud is relied on, it

must be fraud imputable to the person who invokes the aid

of the statute (m). The right of the party defrauded is not

affected by lapse of time, or, generally speaking, by anything

done or omitted to be done, so long as he remains, without

any fault of his own, in ignorance of the fraud that has been

committed (x). Lapse of time imputed as laches may be

excused by the obscurity of the transaction, whereby a man
is disabled from obtaining full information of his rights (j/).

Time does not begin to run against a man, so as to bar the

remedy, until he has full information of his rights and

injuries (z), or has in his possession full means of know-

(o) Cholmondeley v. Clinton, 4 414.

Bligh,l ; Wedderburnv. Wedderhum, (s) Ante, p. 14.

2 Keen, 749, 4 M. & C. 41 ; Knight v. (t) Sturgis v. Morse, 24 Beav. 541

.

Bowyer, 2 D. & J. 421, 443 ; Clati/ri- {u) Thome v. Heard, 1895, A. C.

carde v. JSenning, 30 Beav. 175 ; 495.

Rochefoucauld v. Boustead, 1897, 1 (x) Rolfe v. Gregory, 4 D. J. & S.

Ch. 196. 579. See Allfrey v. Allfrey, 1 Mac.

(p) Teed v. Beere, 5 Jur. N. S. & G. 99.

381 ; Burdick v. Oarrick, 5 Ch. 233. {y) Murray v. Palmer, 2 Sch. &
(g) Bright v. Legerton, 2 D. F. & Lef. 486 ; Erlanger v. Nerw Sombrero

J. 606; Harston v. Tenison, 20 C. Co., 3 App. Oa. 1231.

D. 120 ; Be Postlethwaite, 60 L. T. (z) Blmnerhassett v. Day, 2 Ba. &
54; BochefoucauldY. Boustead, ISQ'J, Be. 104, 119; Whalley v. Whalley,

1 Ch. 196. 3 Bligh, 1 ; Charter v. Trevelyan, 11

(r) Hicks v. Morant, 2 Dow & CL CI. & Fin. 714 ; Browne v. Gross, 14
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ledge (a), or might by the exercise of reasonable diligence

have obtained evidence of the fraud (fc). But as between

partners concealed fraud prevents the operation of the statute,

although such fraud might have been discovered at the time

by the use of due caution ; a partner being entitled to rely on

the good faith of his co-partners (c). So too in cases of pres-

sure or undue influence time does not begin to run until the

person is emancipated from the dominion under which he

stood at the date of the transaction (cZ). The objection of

time is removed, so long as a man remains, without any fault

of his own, in ignorance of his rights and injuries (e), or is

under a legal disability (/), or so long as the dominion or

undue influence which vitiated the transaction is in full

force (g). The mere fact, however, of the poverty or pecuniary

embarrassment of the injured or defrauded party, is not a

sufficient excuse for delay (h) ; nor will the mere notice or

assertion of a claim, unaccompanied by any act to give it

effect, keep alive a right which would be otherwise barred (i).

In every case of concealed fraud the right of any person to

Beav. 106 ; Parker v. Bhxam, 20

Beav. 295 ; Savery v. King, 5 H. L.

C. 627.

(o) Browne v. M'Glintoch, L. R.

6 H. L. 456 ; Redgrave v. Surd,

20 C. D. 13. The fact, however,

that a man has the means of know-

ledge is not the same thing as

knowledge, if no culpable negligence

can be imputed to him. Earl Beau-

champ V. Tf^inn, L. R. 6 H. L. 233.

(5) Chetham v. Hoare, 9 Eq. 571 ;

Vane v. Vane, 8 Ch. 383 ; JVillis v.

Lord Howe, 50 L. J. Ch. 4.

(c) Betjemann v. B., 1895, 2 Ch.

474.

(d) Gregory v. Gregory, Coop. 201

;

Addis V. Campbell, 4 Beav. 401 ;

Bellamy v. Sabine, 2 Ph. 425 ; Oros-

venor v. Sherratt, 28 Beav. 659 ;

Sharp V. Leach, 31 Beav. 491

;

Kempsan v. Ashbee, 10 Ch. 15

;

Alleard v. Skinner, 36 C. D. 145,

187.

K.F.

(e) Charter v. Trevelyan, 11 iCl. &
Fin. 714; Allfrey v. Allfrey, 1 Mac.

& G. 87 ; Bolfe v. Gregoiy, 4 D. J. &
S. 579 ; Spackman's Case, 34 L. J.

Ch. 329 ; Stanhope's Case, 1 Ch. 161 ;

but see Ee McCallum, 1901, 1 Ch.

143.

(/) DukeofLeedsy. Lord Amherst,

2 Ph. 117 ; Neesom v. Glarkson, 2 Ha.

163 ; Wright v. Vanderplank, 8 D.

M. & G. 133 ; Gresley v. Mousley, 4

D. & J. 78.

(g) Wright v. Vanderplank, 8 D.

M. & G. 133 ; Gresley v. Mousley, 4

D. & J. 78 ; Sharp v. Leach, 31 Beav.

491 ; Kempson v. Ashbee, 10 Ch. 15 ;

Alleard v. Skinner, 36 C. D. 145, 187.

{h) Roberts v. Tunstall, 4 Ha. 257 ;

Champion v. Bigby, Taml. 421, 9 L.

J. Ch. N. S. 211. See Benvngfield v.

Baxter, 12 App. Ca. 167.

(i) Clegg v. Edmondson, 8 D. M. &
G. 787 ; Ernest v. Vivian, 33 L. J.

Ch. 513.

21
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bring a suit in equity for the recovery of any land or rent

of which he or any person through whom he claims may have

been deprived by such fraud shall be deemed to have, first

accrued at and not before the time at which such fraud shall

or with reasonable diligence might have been first known or

discovered (k). In order to enable a plaintiff to take advantage

of the section he must show that he or some one through

whom he claims was deprived of the land by the fraud (Q,

and that the fraud was the fraud of the person setting up the

statute or of some one through whom he claims (m).

Laches may be set up against a company as well as against

an individual. In considering the question of laches when

set up against a company the Court cannot divest itself of the

knowledge that a corporation is an aggregate of individuals.

The knowledge of one shareholder is not the knowledge of

the others, but great injustice might sometimes be done, if it

were held that when it is shown that all the shareholders who

paid reasonable attention to the affairs of the company had

notice sufficient to make it laches in them not to act promptly,

there could be no laches in the company, unless the notice

was brought home to the company in its corporate capacity.

At the same time it should be recollected that shareholders

who seek to set aside a contract made by the governing body

have practically first to change that governing body, and must

have time to do so (w).

Those, on the other hand, who deal inequitably with a com-

pany know that it must be necessarily slow in its proceedings,

and are not entitled to complain that time elapses, and that it

is not desirable to lay down such a rule as would practically

deprive a company when defrauded of relief ; and this is a

reason against considering a company as precluded from that

relief to which it would be otherwise entitled on account of

delay unless the delay is excessive (o).

"1 can find no case," said Lord Blackburn (o), "in which

(fc) 3 & 4 Win. IV. c. 27, s. 26. (m) Be McOallum, 1901, 1 Ch. 143.

(l) Lawrence, v. Norreys, 15 App. {n) Erlanger v. New Sombrero Co.,

Ca. 210 ; Willis v. Howe, 1893, 2 Ch. 3 App. Ca. 1280, per Lord Blackburn.

545. (o) 3 App. Ca. 1282 ; ante, p. 315.
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even a private individual has been precluded by mere delay,

except where the delay has been much greater than in this

case. In Prendergast v. Turton (p) nine years elapsed, iti

Clegg v. Edmondson (q) nearly as long ; and in both cases the

plaintiff had lain by whilst the defendants were investing money

in the mine, until that investment proved remunerative. It

was clearly not equitable to leave the defendants to all the risk

of loss and claim to themselves a profit, and this seems to be

what Lord Eldon principally relied on in Nonvay v. Roiv (r).

In the present case there is no ground for imputing to the

plaintiff what Tiord Lyndhurst in Prendergast v. Turton calls a

conditional acquiescence. As it is pointed out in Clarke v.

Hart (s) there was in Prendergast v. Turton very nearly if not

quite a legal defence. Here, taking the time at which the

active shareholders were put upon exerting diligence to be

February, there was not quite nine months before the filing

of the bill. That is not very long for getting the majority of

shareholders to make an inquiry, turn out the board, and

get proper advice before instituting a suit ; and having come

to the conclusion that the company once had the right to this

relief, I think the burden is on the defendant to show that the

company have precluded themselves from the relief to which

they had a right."

When time has once begun to run against a man, all persons

who derive their right through him will be affected with the

disabilities which affect him (t). Nor can the representatives

of a man be in a better position than the man himself (m). A

remainderman may during the life of the tenant for life bring

an action to impeach a sale under a judgment, but he is not

barred by laches, if he waits until the death of the tenant

for life (x).

(p) 1 Y. & C. 0. C. 98. Beav. 175 ; Ernest v. Vivian, 33 L.

(g) 8 D. M. & G. 789. J. Ch. 513.

'r) 19 Ves. 144. (w) Skottowe v. Williams, 3 D. F.

(s) 6 H. L. C. 658. & J. 535.

(«) Clanricm-de v. Hmnmg, 30 (x) Bowen v. Evans, 1 J. & L. 265.

21—2
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Where
equities are

equal, legal

estate
' prevails.

SECTION V. PUECHASB FOE VALUE WITHOUT NOTICE.

The right to impeach a transaction on the ground of fraud

has no place as against third parties, who have paid money and

acquired a legal right to property, without notice of the fraud.

As against a purchaser for valuable consideration without

notice, having the legal title, no relief can be had in equity.

If a man has paid his money in ignorance of the fact that

another party has an equitable claim to the property, the

Courts will not deprive him of the benefit of his legal title,

even although his equitable claim be of later date than that of

the other party (?/).

A purchaser for valuable consideration without, notice of

any defect in his title, or of the existence of any prior equit-

able incumbrance at the time when he advanced his money,

may buy in or obtain any outstanding legal estate, not held

upon express trust for an adverse claimant, or a judgment, or

any other legal advantage, the possession of which may be a

protection to himself or an embarrassment to other claimants (z).

A man who has bond fide paid money without notice of any

other title, though at the time of payment he as purchaser

gets nothing but an equitable title, may afterwards get in a

legal title and hold it, though during the interval he may have

had notice of some prior dealing inconsistent with his own

title (a), unless the circumstances are such as to make it in-

equitable for him to do so, as, for instance, if the legal estate

were held upon express trusts or vested in a satisfied mort-

gagee. The fact that he has notice when he gets in the legal

estate counts for nothing (b), and it is even immaterial that it

is got in pendente lite (c). But if a purchaser, however honest,

on the completion of his purchase acquires a defective title.

(y) Pikher v. Rawlins, 7 Ch. 271
;

Taylor v. London and County Banking

Go., 1901, 2 Ch. 231.

(«) Saunders v. Dehew, 2 Vein.

471 ; Willoughby v. Willoughhy, 1

T. R. 763 ; Maundrell v. Mawndrdl,

10 Ves. 246 ; Hughes v. Garner, 2

304 ; Bailey v. Barnes, 1894, 1 Ch.

25, 37.

(o) Per Lord Selborne, L. R. 5

P. C. p. 111.

(5) Taylor v. Russell, 1892, A. C.

244, per Lord Macnaghten.

(c) BaOey v. Barnes, 1894,. 1 Ch.

Y. & C. 328 ; Bates v. Johnson, John. 25.
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the Court will not allow this defective title to be strengthened

either by his own fraud or the known fraud of any other

person (cZ), or through further acts on the part of the person

from whom he derives title, which would be a continuation of

the fraud (e).

Whatever may be the accident by which a purchaser has

obtained a good legal title, and in respect of which' he has

paid his money, and is in possession of the property, he is

entitled to the benefit of it {/) ; and even the execution of the

conveyance having been procured by the fraud of a third

party has not been allowed in equity to prejudice an innocent

purchaser without notice, the deed remaining unimpeached at

law (p). This, however, is not so where the purchaser has not

got the legal estate, though even then the vendor may be

estopped from denying the conveyance ; and qiice-re whether

the vendor, where so estopped, can plead the fraud of the

third party Qi).

When a trustee of two different settlements misapplied the where the
frSiud is bv 9i

trust funds under one, and transferred the trust funds of the person in a

other to make good the misappropriation, it was held that the fi^ucwy^

transfer was in effect an alienation for value without notice,

and that the cestuis que trustent under the latter settlement

could not follow the trust funds into the hands of the

transferee (t) . And in a similar case the Court of Appeal

held that an innocent trustee receiving stock belonging to

another trust from his co-trustee without notice of the breach

of trust was entitled to be treated as a purchaser for value

without notice (k). So a person who on being appointed a

trustee requires and obtains a transfer of the legal estate from

his co-trustee to himself and the co-trustee jointly, becomes a

purchaser for value inasmuch as he gives up a right of action

{d) Heath v. Orealock, 10 Ch. 33. (h) Onward Bldg. Soc. v. Smithson,

(e) Ortigosa v. Broim, 47 L. J. 1893, 1 Ch. 1.

Ch. 168. {i) Thorndike v. Himt, 3 D. & J.

(/) Pilcher v. Rawlins, 7 Ch. 270, 563 ; Taylor v. London and County

per James, L. J. Banking Co., 1901, 2 Ch. 231.

{g) Hvyrns v. Holtom, 16 Beav. {k) Taylor v. Blakelock, 32 C. D.

2.59. 560.
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Where the
holder of a
legal estate

is an express

trustee.

against the co-trustee (I). So, also, where A., solicitor of B., a

mortgagee, put up the mortgaged estate for sale without his

client's authority, and bought it himself, and then procured B.,

who had been informed of the sale, to execute a conveyance

and sign the endorsed receipt for the purchase-money on the

faith 'of representations which, however, were not considered

to be such as affected the validity of the deed at law, and A.

afterwards deposited the title-deeds with C. as security for an

advance, it was held that C. had priority over B. (m).

But if the trustee has executed a declaration in favour of

the incumbrancer, or if his trust involves the discharge of

active duties, he can only transfer the property subject to the

trusts on which he holds it. Thus, when the person having

the legal estate holds it in the character of trustee for several

incumbrancers, he cannot make a priority by transferring it

to any of them (n), and whenever the purchaser has notice of

the existence of such a trust at the time of getting in the legal

estate, he will take it subject to the claim of the cestuis que

trustent{o), and perhaps even if he does not know of it (p).

A trustee who has the legal estate and takes a charge from

his cestui que trust can avail himself of the protection of the

legal estate as against a prior incumbrance of which he had

no notice {q).

If the legal estate has been acquired by the purchaser or

mortgagee he may defend his estate by relying on an instru-

ment which discloses the trust if he had no notice of it when

he purchased. Where a trustee had lent trust money on

mortgage (the mortgage deed mentioning that it was trust

money), and acting in concert with the mortgagor, procured the

advance,of money for which the second mortgage was granted

by suppressing the existence of the first mortgage. In that

state of things, the first mortgagee having both priority of

(f) Taylor v. London and County

Bamking Go., 1901, 2 Ch. 231.

(m.) Hunter v. Walters, 7 Ch. 75.

(m) Sharpies v. Adams, 32 Beav.

213 ; Earplum, v. Shaddock, 19 C. D.

207.

(o) Saunders v. Dehew, 2 Vern.

271 ; Allen v. Knight, 5 Ha. 272,

affd. llJur. 527; Taylor v. LoruUm

and County Bank, 1901, 2 Ch. 231.

(p) Bailey v. Barnes, 1894, 1 Ch.

25, 37.

(5) Newman v. N., 28 C. D. 674.
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time and the legal estate, his precedency seemed incontestable

:

but a curious thing transpired and not until after the institu-

tion of the suit. It appeared that on the day of the date of

the second mortgage, but before the execution of it, the first

mortgagee had executed a deed by which, in consideration of

a part payment by the mortgagor on foot of the first mortgage,

he, the first mortgagee, reconveyed a part of the mortgaged

premises, by which means at the time of the execution of the

second mortgage, the mortgagor had got back in law again

his legal estate in that part, which accordingly passed to the

second mortgagee. The existence of this deed, as well as of

the first mortgage, was wholly unknown to him. When it

was discovered, he claimed the benefit of the legal estate

which accident had thus thrown upon him; and it was

held he was entitled to rely on the windfall which wholly

without his knowledge had fallen to him in the shape of this

accidental legal estate, and that the notice which did not

come to him until after his purchase had been completed was

immaterial (r).

The protection from getting in the legal estate extends even Protection of

to cases where the apparent or asserted equitable title is extends to

deduced through a forged instrument, provided the asserted
ygndo^haT

or apparent title of the party from whom it was derived was ^° title in
X ./

^ equity.

clothed with possession (s). If the asserted or apparent title

is deduced through a forged instrument, or through an instru-

ment which has been obtained by a trick or a cheat, the

doctrine of purchase for value without notice cannot apply,

unless the party from whom the title is deduced had taken

possession, and being in possession, as apparent owner, had

sold and conveyed for value (i).

To raise the equity of purchase for value without notice, it

is not necessary to prove possession. It is enough that the

purchase be from an apparent owner who was actually in

(r) Pilcher v. Bawlins, 7 Ch. 269 380. See Carlisle Bank v. Thompson,

disapproving Carter v. Carter, 3 K. & 28 C. D. 398.

J. 617. (0 Ogilvie v. Jeaffreson, 2 Giff.

(s) Jones V. Powles, 3 M. & K. 380.

596 ; Ogilvie v. Jeaffreson, 2 Giff.
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possession (u). If, however, an instrument, which purports

to convey a legal estate or interest, be a forged instrument,

no title can be acquired under it. A man who takes under

such an instrument has no title at all, and cannot claim as a

purchaser without notice (a;).

The legal estate will not protect a purchaser against the

claims of persons whose prior right to its protection was

known to him before completion of the purchase, even although

the extent of such claims were unknown : for instance, when

A., knowing that B. had a charge on the property, accepted a

mortgage of the estate, relying on the mortgagee's covenant,

and then got in an old outstanding term of years, it was held

that B., having in respect of A.'s notice of the first incum-

brance, a preferable right to acquire an assignment of the

term, was entitled to priority not only in respect of such first

incumbrance, but also in respect of a subsequent charge of

which A. had no notice at the date of his advance (y). So

where a man bought a freehold messuage which was subject

to three mortgages, two only of which were disclosed to him,

and took an assignment and paid the purchase money by

cheque; but shortly afterwards having some misgiving stopped

the cheque and then for the first time had actual notice of the

third incumbrance, but eventually under threats of legal pro-

ceedings allowed the cheque to be paid to the vendor, it was

held that he was not a purchaser without notice and that he

was bound to redeem the third mortgage {z). In one case a

transfer of shares to a mortgagee who had no notice of a trust

affecting them was upheld, notwithstanding that he received

notice before the transfer was registered (a).

A purchaser by paying off and getting in a legal estate from

an unsatisfied mortgagee may hold it as against all mesne in-

cumbrances of which he had no notice at the time of completion.

(«) Wallwynn v. Lee, 9 Ves. 24
;

Ogilvie v. Jeaffreson, 2 Qiff. 379.

(ic) Esdaile v. La Nauze, 1 Y. & C.

399 ; Johnston v. Benton, 9 Eq. 181
;

Cooper V. Vesey, 20 C. D. 629.

(y) Willoughby v. Willoughhy, 1 T.

E. 763.

(z) Tildesley t. Lodge, 3 Sm. & G.

543.

(a) DoddsY. Hills, 2 H. & M. 424
;

of. Powell V. London and Prov. Bank

1893, 2 Ch. 555.
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and this may be done pendente lite at any time before

decree to settle priorities (b). But an equitable incumbrancer Legal estate

cannot after receiving notice of a prior equitable incumbrance trustee.

obtain priority over it by getting in a legal estate from a bare

trustee (c)

.

The doctrine in regard to the effect of notice, does not affect Person

a title derived from another person, in whose hands it stood noto has''^

free from any such taint. A purchaser will not be affected
^®^®fof notice

by notice of an equitable claim, if he purchase from a vendor % i"ter-

^ , . mediate pur-
who himself bought bond fde without notice {d). A hond fide chaser.

purchaser for value without notice has a right to convey to a

person even with notice any legal or equitable interest which

he has acquired, and a person acquiring such legal or equit-

able interest under such purchaser has a valid title to it (e)

.

So, also, if a person who has notice sells to another who has

no notice, and is, also, a hond fide purchaser for valuable con-

sideration, the latter may protect his title, although it was

affected with the equity arising from notice in the hands of

the person from whom he received it (/). A person affected

hy notice has the benefit of want of notice by intermediate

purchasers {g). The hond fide purchase of an estate for valu-

able consideration, purges away the equity from the estate in

the hands of all persons who may derive title under it, with

the exception of the original party, whose conscience stands

bound by the meditated fraud. If the estate becomes revested

in him, the original equity will attach to it in his hands Qi).

A purchaser, however, having notice, cannot insist on holding

the legal estate as against those parties with notice of whose

right that estate was taken (i). A man who has notice of Purchaser
with notice of

(6) Bates v. Johnson, John. 315
;

v. Carlton, Barnard. Ch. 358, For.

Bailey v. Barnes, 1894, 1 Ch. 25, 37. 187, 2 Atk. 242.

(c) Harpham v. Shaddock, 19 C. {g) McQueen v. Fa/rquhar, U Ves.

D. 207. 467.

(rf) Brandlyn v. Ord, 1 Atk. 571
;

(A) Kennedy \. Daly, 1 Sch. &Lef.

Andrewv. Wrigley, 4 Bro. C. C. 125 ;
379. Comp. Bates v. Johnson, John.

Barroiifs Case, 14 C. D. 432, 445. 309.

(e) Kettlewell v. Watson, 21 C. D. (i) Allen v. Knic/ht, 5 Ha. 278 ;

707, 26 C. D. 501. Taylor v. Londonand County Banking

(/) Ferrars v. Cherry, 2 Vem. 384

;

Co., 1901, 2 Ch. 231.

Mertinsv. Jolliffe,Amh. 313 ; Lowther
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a fact which ought to have put him on inquiry, and which he

might have discovered by using due diligence, cannot claim as

a purchaser without notice (k). If a purchaser chooses to rest

satisfied without the knowledge which he has a right to require,

he cannot claim as a purchaser without notice (I). Gross

negligence may preclude him from taking up the position of a

bondjide purchaser for value (m). Nor can a man who has by

his own act precluded himself from the means of knowledge or

from information, set up, as against persons as innocent as

himself, the want of information which he has precluded

himself from obtaining («) . A purchaser, for example, who

buys with notice of circumstances sufficient to invalidate the

sale, is not protected by a proviso that the purchaser need not

inquire (o). So, also, a man who takes the assignment of a

lease under a condition not to inquire into the lessor's title,

must have imputed to him the knowledge which, on prudent

inquiry, he would have obtained (p). Nor are special condi-

tions of sale, limiting the extent of title, an excuse for a

purchaser not insisting on the production of a deed beyond

those limits of which he had notice (q). Trustees of a settle-

ment for the benefit of a particular person cannot stand any

higher than the person for whom they are trustees in respect

of notice. If he is affected by notice, they cannot claim as

purchasers for value without notice (r).

A purchaser for value who though not having any personal

knowledge of a fraud contracts through an agent who knows

of the fraud is not a bond fide purchaser for value without

notice (s) . But if the solicitor who is acting for the purchaser

is committing such a fraud in the transaction that notice of the

(i) Jachson v. Rowe, 2 Sim. & St.

475 ; Jones v. Powles, 3 M. & K.

596 ; Bobinson v. Briggs, 1 Sm. & G.

188 ; Davies v. Thumas, 2 Y. & C.

234 ; Jenkins v. Jones, 2 Giff. 99
;

Ogilvie v. Jeaffreson, ibid. 378 ; ilfcM-

field V. Burton, 17 Eq. 18 ; Sehoyn v.

Garfit, 38 C. D. 273.

Q) Parker v. Wliyte, 1 H. & M.
167.

(m) Oliver v. Einion, 1899, 2 Oh.

264.

(n) NicoVs Case, 3 D. & J. 387.

(o) Jenkins v. Jones, 2 Giff. 99.

(p) Rohson V. Flight, 4 D. J. & S.

608 ; GlemenU v. Welles, 1 Eq. 200.

(q) Peto V. Hcrnvmond, 30 Beav.

495 ; cmte, p. 237.

(r) Spaight v. Govme, 1 H. & M.

359.

(s) Vane v. Vane, 8 Oh. 399.
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fraud cannot be imputed to the purchaser, the Court will

consider him a purchaser for value without notice (i)

.

Purchasers under a judgment of the Court take with notice Purchasers

of fraud apparent on the face of the judgment (m). But an affected by

order of the Court cannot as against a purchaser be invalidated
"°*'°^-

on the ground of want of jurisdiction or of want of any con-

currence, consent, notice, or service, whether the purchaser

has notice of any such want or not (x).

To entitle a man to the character of a ftpwa Jide purchaser Actual pay-

without notice, he must have acquired the legal title, and have purchase-

actually paid the purchase-money, or parted with something
™g°es3ary

of value by way of payment before receiving notice {y) . A
party claiming to be a purchaser for value without notice

under a marriage contract, entered into in pursuance of articles,

must show that he had no notice at the time of the settlement

;

proof that he had no notice at the time of the articles is not

sufficient (z). The protection to which a bond Jide purchaser

without notice is entitled, extends only to the money which

has been actually paid, or to the securities which have been

actually appropriated by way of payment before notice (a).

Notice before the actual payment of all the purchase-money,

although it be secured {h), and the execution of the convey-

ance (c), is binding in the same manner as notice had before

the contract. A purchaser for value without notice is entitled Best right to

C3ill for l6£r3il

to the priority conferred by the legal title not only where he estate a pro-

has actually got it in, but also where he has a better right to
f^^l°j_

™

call for it (<i) ; for instance, if he procures at the time of his

purchase the person in whom the legal title is vested to declare

(t) IValdy V. Gray, 20 Eq. 251

;

(a) Hardmgham v. Nicholls, 3

(mte, p. 259. Atk. 304 ; Rayne v. Balcer, 1 Giff.

(u) Toulrwm v. Steere, 3 Mer. 210 ;
245.

Gwe V. Stackpoole, 1 Dow, 30, cit. 1 (6) Ha/rdingham v. Nicholls, 3

J. & L. 247. , Atk. 304 ; Tildesley v. Lodge, 3

(x) Conv. Act, 1881, s. 70. ' Sm. & G. 543.

{y) How V. Weldm, 2 Ves. 516

;

(c) Jones v. Stanley, 2 Eq. Ca. Ab.

Borell V. Dann, 2 Ha. 440; Rayne 685. See Allen v. Knight, 5 Ha.

V. Baker, 1 Giff. 245. 272, 11 Jiir. 527.

{z) Damies v. Thomas, 2 Y. & C. (rf) Bowen v. Eva/ns, 1 J. & L.

234. 265 ; Parker v. Ca/rter, 4 Ha. 410.
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As between
mere equities.

As between
equitable

estates.

himself a trustee for the purchaser, or even to join as party in

a conveyance of the equitable interest (e).

But although the Court holds that priority will give equity,

yet it does not hold that it gives so superior an equity, as

between several incumbrancers and purchasers, as to enable

the anterior claimant to wrest the legal estate from the person

who has obtained it without notice of the anterior claim (/).

Where there are circumstances which give rise to an

" equity " as distinguished from an equitable estate—for

example, an equity to set aside a deed for fraud or rectify it

for mistake—the plea of purchase for valuable consideration

without notice is a good defence and the Court will not

interfere (g) . The distinction between an equity and an

equitable estate is explained in Cave v. Cave Qi), where Kay, J.,

recognised and approved the above principle laid down by Lord

Westbury in Phillips v. Phillips.

But as regards " equitable estates " as distinguished from

mere equities, where neither party has the legal estate or the

best right to call for it, the Court does not give any aid or

preference to either, but determines their rights with reference

to their respective dates. The first grantee of an equity has

the right to be paid first, and it is quite immaterial whether

the subsequent [incumbrancers had, at the time they took

their securities and paid their money, notice of a prior

incumbrance (i).

" I think it to be a clear proposition," said Lord Westbury in

Phillips V. Phillips {k), "that every conveyance of an equitable

interest is an innocent conveyance, that is to say, the grant

of a person entitled merely in equity passes only that which he

is justly entitled to, and no more. If, therefore, a person

seised of an equitable interest (the legal interest being out-

standing) makes an assurance by way of mortgage or grants

an annuity, and afterwards conveys the whole estate to

(e) Taylor v. London amd County

Banking Co., 1901, 2 Ch. 231.

(/) Hooper V. Harrison, 1 K. & J.

108, 109.

{g) Phillips V. P., 4 D. F. & J.

208, 217.

{h) 15 C. D. p. 639.

(t) Phillips V. Ph^llips,4 D. F. & J.

215 ; Bradley v. Riches, 9 C. D.

193.

(k) 4 D. F. & J. 215.
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a purchaser, he can grant to the purchaser that which he has,

namely, the estate subject to the mortgage or annuity, and no

more. The subsequent grantee takes only that which is left

in the grantor. Hence, grantees and incumbrancers claiming

equity take and are ranked according to the date of their

securities, and the maxim applies, Qui pi-ior est tempore, potior

est jure."

The rule, however, that as between equities priority of time

gives the better equity is not an absolute rule, but is subject

to the condition that the equity which ranks prior in point of

time is an equity of equal rank in all other respects with the

equity which ranks later in point of time. ,If after a close

examination of all the circumstances of the case there appears

to be nothing to give the one a better equity than the other,

then and then only resort must be had to the maxim. Qui

prior est tempore, potior est jure (1). As between equitable

incumbrancers, relief will be given to the incumbrancer prior

in point of date, unless he has lost his priority by some act or

neglect of his own ; and relief will not be refused him as

against a subsequent incumbrancer on the sole ground of the

latter being a purchaser for value without notice, unless he has

the legal estate or the best right to call for it (m).

As between two persons whose equitable interests are of

precisely the same nature and quality, and in that respect

precisely equal, the possession of the title-deeds gives the

better equity. But the possession of the title-deeds will not

in all cases and under all circumstances give the better

equity (n) . The deeds may be in the possession of a party

in such a manner and under such circumstances that such

possession will confer no advantage whatever. For example,

where the deeds had been delivered to the first equitable

mortgagee, and by some unexplained means they had got

back into the possession of the mortgagor, who delivered

(l) Rice V. Rice, 2 Drew. 85. See Bullock, 1896, 2 Ch. 192.

Case V. James, 3 D. F. & J. 263 ;
(m) Taylor v. London amd, County

Shropshire Union Canal Go. v. Reg., Bank, 1901, 2 Ch. 231.

L. R. 7 H. L. 510 ; Bradley v. Riclies, (n) Rice v. Rice, 2 Drew. 81 ;

9 C. D. 193 ; Lloyd's Bank v. Thorpe v. Holdsworth, 7 Eq. 139.
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them to a subsequent equitable incui^brancer, the Court

held that the onus lay on the second mortgagee to prove

neglect of the first mortgagee, and as he had failed to prove

it, the Court decreed in favour of the first mortgagee (o).

So the deeds may have come into the hands of a subsequent

equitable mortgagee by means of an act committed by another

person which constituted a breach of an express trust as

against the person having the prior equitable interest. In

such a case it would be contrary to the principles of equity to

allow the subsequent mortgagee to avail himself of the injury

which had been thus done to the party having the prior

equitable estate or interest (p). In all cases of contests

between persons having equitable interests, the conduct of

the parties and all the circumstances must be taken into

consideration in order to determine which has the better

equity; and if it appear, after a close examination of all

these matters, that there has been some default or neglect

on the part of the first mortgagee or incumbrancer, the

possession of the deeds will give the better equity (g-).

As between a vendor's lien for unpaid purchase-money and

an equitable mortgagee by deposit of deeds, the equities being

of equal rank, that which is prior in date will according to the

general rule be preferred (?•). So also the right of the cestui

que trust to follow into land trust monies which have been

misappropriated by the trustee being an equitable lien of the

same quality as an equitable mortgage by deposit of deeds, the

claim of the cestui que trust, when prior in point of date, has

priority over the claim of the equitable mortgagee, though a

purchaser for value without notice (s). So when bankers

took an equitable mortgage by deposit of title-deeds of an

estate which was subject to a trust of which they had no

notice, it was held that such trust must prevail against

their security (t). In a case however accompanied by

(o) Allen V. Knight, 5 Ha. 272
; p. 120.

affd. 11 Jur. 527. (r) Ibid.

{•p) Bice V. Rice, 2 Drew. 82, per (s) Gave v. Cave, 15 C. 1). 643.

Kindersley, V.-C. See Bradley v. Riches, 9 C. D. 193.

(g) Rice v. Rice, 2 Drew. 82 ; ante, (<) Manningford v. Toleman, 1
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circumstances of a very complicated nature, it was held

that the rule, Qui prior est tempore, potior est jure, could not

he applied, and that a purchaser for value without notice, by

deposit of title-deeds, though subsequent in date, was entitled

to priority («).

The assignee of a chose in action cannot set up the defence

of purchase for value without notice as against equities which

attached to the security in the hands of the assignor (x)

.

There may be such dealings between the assignee and the

party liable originally as to preclude him from insisting as

against the assignee upon rights which he might have claimed

as against the assignor : but, as a general rule, a person who

buys a chose in action takes subject to the equities which

affect the assignor, even although he be a bond fide purchaser

without notice {y). So the debentures of a company being

choses in action not assignable at law are prima facie, and in

the absence of special conditions, subject in the hands of the

assignee to all the equities to which they were liable in the

hands of the assignor. But it is otherwise if the company

with a view to induce people to become assignees represent

that there are no equities or that they will not take advantage

of them (z).

As respects equitable interests in land, the priority of a Notice of

purchaser or incumbrancer is not affected by his giving or fnterests^n

neglecting to give notice of his purchase or security to the ^^'^^•

trustees, mortgagees, or other persons in whom the legal

estate may happen to be vested. The ordinary rule as to

notice of assignments of choses in action does not apply in

such cases (a).

Under the former procedure the Court of Chancery would Delivery up

, . , .,, , , • of title-deeds.

not as against a purchaser for value without notice give any

Coll.670; Taylor V.London andCounty {y) Athenceum Life Ass. Society v.

Bcmk, 1901, 2 Ch. 231. Pooley, 3 D. & J. 294 ; Exp. Asiatic

(u) Keate v. Philipps, 18 C. D. Banking Co., 2 Ch. 391.

570. («) Buckley, 392, 394 ; Be Goy dh

(x) Turton v. Benson, 1 P. Wms. Go., 1900, 2 Ch. 149.

496 ; Mangles v. Dixon, 3 H. L. C. (a) Be Bichards, 45 C. D. 589
;

702, 731 ; Phipps v. Lovegroue, 16 Hopkins v. Hemsworth, 1898, 2 Ch.

Eq. 80, 88. 347.
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Tacking.

Statutory
protection.

assistance to the legal title or deprive him of anything which

he had honestly acquired (6). If he had got possession of

title-deeds honestly, the Court of Chancery would not interfere

with him or deprive him of the possession (c). But now that

the Court can administer both legal and equitable remedies in

every case this rule has lost its practical importance, and the

Chancery Division has jurisdiction on the application of the

owner of the legal estate to order title-deeds to be delivered up

by a purchaser for value without notice (d), and it seems to be

settled by recent cases that where it is of practical importance

for the purpose of carrying into effect a decree, the plea will

not be allowed but delivery of deeds ordered (e). But these

were cases where either delivery was necessary for the reUef

granted or the holder had no interest, and it would seem that

where the Court is called upon to establish a prior equitable

title to the estate, it will not permit its decree that a prior

equitable claimant is entitled to the possession of the estate

which of itself confers the right to the possession of the deeds

to be deprived of its full ef&cacy by allowing them to remain

in the hands of a defendant who claims under an adverse title

which the Court declares to be invalid (/).

If the legal estate is got in by paying off a prior mortgage

and such mortgage was effected by concealing a trust upon

which the property was held, the mortgagee who has thus

obtained the legal estate is entitled to keep it even after an

action has been begun by the cestui que trust, but only until he

is redeemed (g).

The equitable doctrine above discussed as depending on

possession of the legal estate must, of course, be distinguished

from cases in which a statute gives protection to a purchaser

for value without notice, in which the terms may be sufficient

to include equitable estates. Thus where a settlement was

(6) Phillips V. Phillies, 4 D. F.

& J. 217 ; Heath v. Crealock, 10 Ch.

33.

(c) Ibid.

(d) Cooper v. Vesey, 20 C. D.

629, 632.

(e) Manners v. Mew, 29 C. D. 725 ;

Be Ingham, 1893, 1 Ch. 352.

(/) Newton v. Newton, 6 Eq. 135,

4 Ch. 143 ; Thorpe v. Moldswortii,

7 Eq. 146 ; but see Heath v. Crealock,

lOCh.33.

((f) Bates V. Johnson, Johns. 304.
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void against creditors under 13 Eliz. c. 5, it was held that

sect. 5 protected a subsequent purchaser who without notice

purchased any interest under the settlement, whether legal

or equitable, and that the deed impeached was not voidable

in respect of such interest (h). So, too, the Solicitors Act,

1860, s. 28, contains a provision avoiding conveyances which

defeat a charging order in favour of the solicitor, unless made
to a bond fide purchaser without notice {i). Again, the Bank-

ruptcy Act, 1883, s. 49, contains a protection of bond fide

transactions by or with the bankrupt for valuable considera-

tion without notice of any available act of bankruptcy (k).

Lastly, the Statute of Cimitations (I), enacting that in case of

concealed fraud time runs from the date when the fraud is

discovered, provides that no conveyance shall be set aside

on the ground of fraud against a bond fide purchaser for

valuable consideration who has not aided in the commission

of such fraud, and who at the time he made his purchase did

not know and had no reason to believe that any such fraud

had been committed (m).

On the other hand, by the Yorkshire Eegistry Act, 1884 (w),

registration confers priority even against a purchaser for

valuable consideration without notice ; and the priorities given

by the Act are not to be altered except in the case of actual

fraud (o), by which is meant fraud in the ordinary meaning

of the term, and not legal or constructive fraud.

337

{h) Halifax Banking Go. v. Gled- (/) 3 & 4 Will. IV. c. 21, a. 25.

hill, 1891, 1 Ch. 31.

(i) Faithful V. Ewen, 7 C. D.

495.

(k) Be Carter and Kenderdine,

1897, 1 Ch. 776.

(to) See as to this section, Be

McOallum, 1901, 1 Ch. 143.

{n) 47&48 Vict. c. 54, s. 116.

(o) Battison v. Hobson, 1896, 2

Ch. 403.

K,F. 22
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CHAPTEE VII.

EEMEDIBS.

SECTION I. EBSCISSION, AND OTHEB EEMEDIBS OF A LIKE

CHARACTBE.

If a contract for sale or purchase of goods, chattels, or real

estate be induced by false and fraudulent representations, or a

transaction be in any way tainted by fraud, and the defraud-

ing party is party to the contract or transaction, the party

defrauded has a right at his election, after knowledge of the

fraud, to rescind and avoid the contract or other transaction,

and to recover back what he has paid, or sold or conveyed,

provided always the parties can be restored to the position in

which they stood before or at the time of the contract or trans-

action (a), for it would be unjust that a person who has been

in possession of property under the contract or transaction,

which he seeks to repudiate, should be allowed to throw that

back on the other party's hands without accounting for any

benefit he may have derived from the use of the property,

or if the property, though not destroyed, has been in the

interval deteriorated, without making compensation for that

deterioration (6).

The effect of the avoidance of an agreement on the ground

of fraud, is to place the parties in the same position as if it

had never been made, and all rights which are transferred

or created by the agreement are revested or discharged by the

avoidance. If, when it is avoided, nothing has occurred to

alter the position of affairs, the rights and remedies of the

(a) Load v. Green, 15 M. & W. 1899, 2 Ch. 392.

220 ; Rawlins v. Wickhwm, 3 D. & J. (6) 3 App. Ca. 1278, per Lord

322 ; dough v. London and North- Blackburn ; Lagunas Co. v. Lagunas

Western Ely. Co., L. E. 7 Ex. 26

;

Syndicate, supra.

Lagunas Co. v. Lagunas Syndicate,
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parties are the same, as if it had been void from the beginning

;

but if any alteration has taken place, their rights and remedies

are subject to the effect of that alteration (c). There can be

no avoidance of an agreement unless the parties can be

restored to their original condition. As a condition to rescis-

sion, there must be a 7-estiiutio in integrum. Though the

party defrauded may rescind the transaction and demand

restitution, he can only do so on the terms that he himself

makes restitution. If, either from his own act, or from

misfortune, it is impossible to make such restitution, it is too

late to rescind (fZ). A contract cannot be rescinded in part,

and stand good for the residue. A man cannot treat the

agreement as avoided by him, so as to resume the property

which he parted with under it, and at the same time

keep the money or other advantages which he has obtained

under it. There cannot be rescission if the circumstances

have in the meantime so far changed that the parties cannot

be restored to the position in which they stood before or at

the time of the contract. There cannot, indeed, be rescission

if the position even of the wrongdoer is so affected that he

cannot be placed in statu quo (e). But the rule has no appli-

cation where the subject-matter has been reduced by the

wrong-doer himself, and where compensation can be made

for any deterioration (/).

A party exercising his option to rescind is entitled to be

restored as far as possible to his former position. This

includes a right to be indemnified against obligations incurred

under the contract. The nature and extent of this right to

indemnity in the case of innocent misrepresentation is very

fully considered in Neivhiggin v. Adam (g). It seems that the

right to indemnity does not extend to liabilities which are

(c) Queen v. Sadler^ Co., 10 H. L. C. Erlanger v. New Sombrero Co., 3 App.

420, per Lord Blackburn. Ca. 1268 ; Houldsworth v. City of

{d) 5 App. Ca. 338, per Lord Glasgow Bcmk, 5 App. Ca. 338, per

Blackburn ; Lagunas Co. v. Lagunas Lord Blackburn.

Syndicate, 1899, 2 Ch. 411. (/) Lagunas Co. v. Lagunas Syndi-

(e) Clarke v. Dickson, EI. Bl. & El. cate, 1899, 2 Ch. 392, per Rigby, L. J.

;

148 ; Clov{ih V. London and North cf. Be Gallard, 1897, 2 Q. B. 8.

IVestern Ely. Co., L. R. 7 Ex. 26

;

(g) 34 C. D. 582.

22—2
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natural consequences of the contract but are not created by

the contract itself, for otherwise the indemnity would not be

distinguishable from the damages recoverable in an action of

deceit, and a person misled by an innocent misrepresentation

is not entitled to damages Qi).

Nor can there be rescission of a contract if third parties,

without notice of the fraud, have in the mean time acquired

rights under it for value (i). Thus, where a man has bought

goods by means of a fraud upon the seller, and whilst the

contract of sale is still subsisting, sells them to a third party,

who takes them bondfde, and without notice of the fraud, the

latter acquires a good title to the goods, which cannot be

defeated by the original seller subsequently disaffirming the

contract {k). So, also, where a negotiable instrument is

obtained by fraud, the negotiation of the instrument gives

a valid title to a transferee who takes it without notice of the

fraud (Z). And a person who takes with notice of the fraud is

a lawful possessor as against third persons, and as such is

entitled to sue them for all injuries to the property, unless and

until the party defrauded exercises his right of rescission (m).

Upon the same principle, a shareholder in a company who

has been induced to take shares by the fraud of the company,

cannot avoid the contract and have his name removed from

the register of shareholders after an order for winding up of

the company, or after a resolution for a voluntary winding up

of the company, on account of the intervening rights of the

creditors accruing under the order, nor after a petition for

winding up has been presented on which an order is sub-

sequently made («), and the rule holds even if there are no

unpaid creditors. " The doctrine is that after the company

is wound up it ceases to exist and rescission is impossible " (o).

But if a man take proceedings within a reasonable time after

(ft) Bnd. ; post, p. 360. (m) Stevensmi v. Newnham, 13

(i) Glough V. L. & N. W. Bly. Co., C. B. 285, 303.

L. B. 7 Ex. 34. (n) KeiU v. Freehold Land, &c.,

{k) White V. Garden, 10 C. B. Co., 3 Ch. 493 ; Stone v. Ciiy and

919 ; ante, p. 10. County Bank, 3 C. P. D. 282 ; Scottish

{I) May V. Chapman, 16 M. & W. Petroleum, Co., 23 C. D. 436.

355. (o) Burgess's Case, 15 C. D. 507, 509.
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the discovery of the fraud, and before any proceedings for

%Yinding up the company have been taken, he is entitled to be

relieved from his shares on the ground of the fraud (p), and

where in an action for calls a shareholder filed an affidavit

that he intended to counterclaim for rescission and obtained

leave to defend on that footing, that was held equivalent to

taking proceedings {q)

.

Whether up to the time of the commencement of the

winding up a contract to take shares can be rescinded on the

ground of fraud, depends on the particular circumstances

of the case. If the copapany has become insolvent and has

stopped payment, a rescission of the contract to take shares

cannot be permitted (r).

Though as a general rule there cannot be rescission of a

contract unless the circumstances of the case are such that

the contract can be rescinded in toto, and that there can be a

restitutio in integrum, there is an exception to the rule when the

subject of the sale is practically worthless, as, for example, a

concession from a foreign government that had become forfeited

before sale, there being nothing in such a case to return (s).

So, also, is there an exception to the rule where the contract

or transaction is severable, or is of such a nature that it can

be partially rescinded. If the contract or transaction is

severable, inability to rescind it as to part is not fatal to the

right to rescind it as to another part (t). Nor is the inability

of a man to rescind a transaction as a whole fatal to his

right of rescission, if his inability to do so is attributable to

the party against whom he seeks relief. If the latter has

entangled and complicated the subject of the transaction in

such a manner as to render it impossible that he should be

restored, the party defrauded may, on doing whatever it is in

his power to do, have the transaction rescinded («-) . So, also,

it is no objection to the rescission of a transaction for the

(p) Boss V. astates Investment Co., (s) Phosphate Sewage Oo. v. Hart-

3 Ch. 682 ; Beese Bwer Silver Mining mont, 5 C. D. 394.

Co. V. Smiih, L. R. 4 H. L. 64. (t) Maturin v. Tredermick, 12 W.

(2) Whiteleij'sCase,1900,lCh.Z65. R. 740.

(r) Tennent v. Glasgow' Bank, 4 («) Lagvmas Co. v. Lagimas Syndi-

App. Ca. 615 ; ante, p. 309. cate, 1899, 2 Ch. 392.
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purchase of shares obtained by fraud that the shares have

fallen in value since the date of the transaction {x). Nor is a

man, if the property is of a perishable nature, bound to keep

it in a state of preservation until commencing proceedings.

His only duty is to do nothing with the property after action

brotight ; and in cases where damage is likely to occur, and

might be prevented, he ought, perhaps, to give intimation to

the defendant, leaving him to do what he pleased (t/). A
party seeking to set aside a sale of shares is not bound to pay

calls on them to prevent forfeiture after action brought. It

is not fatal to his right of rescission that some of the shares

may have been forfeited for non-payment of calls since action

brought («).

A sale, however, of several kinds of shares in one transaction

cannot be set aside for misrepresentation, if the person seeking

relief is unable to restore all the shares he has taken (a).

So, also, there may be rescission when the situation of the

parties has been in no substantial way altered, and the Court

is satisfied that by the exercise of its equitable powers to

impose terms upon the parties, as a condition of rescission, it

can do what is practically just, and can restore the party

against whom relief is sought to that which shall be a just

situation with reference to the rights which he held ante-

cedently to the transaction, though it may not be able to

restore the parties precisely to the state they were in before

the transaction (6).

Cancellation. The terms on which a transaction will be rescinded vary

with the particular circumstances of the case. In some cases

deeds have been absolutely rescinded (c) by the Court ordering

them to be delivered up to be cancelled {d) ; but cancellation

(x) Blake v. Mowatt, 21 Beav. App. Ca. 1278 ; Lindsey Petroleum

613. Co. V. Eurd, L. R 5 P. C. 240;

(]/) Maturin v. Tredennick, 2 N. Houldmorth v. Gity of Glasgow Bank,

R. 514, 4 N. E. 15, 12 W. E. 740. 5 App. Ca. 338,per Lord Blackburn,

(2) Ibid- NmUggm v. Adam, 34 C. D. 582,

(a) Ibid. 592.

(6) Bellamy v. SaMne, 2 PL 425 ; (c) Bales v. Graves, 2 Ves. Jr. 287.

Samei-y v. King, 5 H. L. C. 627
; \d) See Jackman v. MitcMl, 13

Erlanger v. New Sombrero Co., 3 Ves. 586.
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is not the proper remedy unless the instrument is liable to be

completely avoided (e). The special jurisdiction of Courts of

equity to order the cancellation of an instrument obtained by

fraud or misrepresentation is not affected by the fact that the

plaintiff would have a good defence to an action on the instru-

ment, or even that the instrument is already in his possession.

He is entitled, not only not to have the contract enforced

against him, but to have it judicially annulled (/).

The usual course of the Court in setting aside a transaction,

is to proceed on the maxim that he who seets equity must do

equity (g). Instruments, accordingly, are either set aside on

repayment of the actual consideration with interest thereon

at a reasonable rate (7i), or are directed to stand as a security

for the monies actually advanced, with interest thereon at a

reasonable rate (i), or for what upon investigation shall be

ascertained to be really due (A;). If the property is personal,

a decree for the repayment of monies, or the delivery up and

cancellation of the instrument, will be complete relief, although

the legal interest should have been conveyed (Z) . But if the Eeconvey-

subject-matter of the transaction be real estate, it is usual to ^hen subject-

direct a reconveyance, because, if this is not done, a question ™^**^^ '®
^^^^

may arise as to what has become of the real estate (m). If,

however, the deed is not merely voidable, but wholly void, no

reconveyance is necessary (n).

(e) Brooking v. Maudday, 38 C. Nottmgham Society, 1901, 1 Ch. 88.

D. 636. {k) Pwrcell v. Macnama/ra, 14 Ves.

(/) London and Prowncial Ins. 91 ; Watt v. Grove, 2 Soh. & Lef.

Oo. V. Seymour, 17 Eq. 85. 492 ; Longmate v. Ledger, 2 Giflf.

(g) Wilkinson v. Fowkes, 9 Ha. 157.

594. (l) See 1 Ves. 376 ; 3 Ves. 445 ;

(A) Lovell V. Hicks, 2 Y. & C. 55 ; Cooper v. Joel, 1 D. F. & J. 240 ;

Wilson V. Short, 6 Ha. 384 ; Ingram Slim v. Groucher, ibid. 520.

V. Thorp, 7 Ha. 67. (m) Glark v. Malpas, 4 D. F. &

(t) Aldborough v. Trye, 7 CI. & J. 401 ; Lindsey Peiroleum Co. v.

Fin. 436, 462 ; Caa-ter v. Pahner, 8 Hwd, L. K. 5 P. C. 242 ; but see

CI. & Fin. 657, 11 Bligh, 397; Eoghton v. Hoghton, 15 Beav. 278;

Billage v. Southee, 9 Ha. 540 ; Baker Att.-Oen. v. Magdalen College, 18

V. Bradley, 7 D. M. & G. 597 ; Croft Beav. 255.

V. Graham, 2 D. J. & S. 155 ; Tyler (n) Ogihie v. Jeaffreson, 2 Gift'.

V. Yates, 6 Ch. 665 ; Aylesfwd v. 381.

Morris, 8 Ch. 484; Thurston v.
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Terms of The terms on which a reconveyance will be ordered are the
reconveyance.

j-Q^^y^^Q^^^ gf ^j^g purchase-monies and all sums laid out in

improvements and repairs of a permanent and substantial

nature, by which the present value is improved, with interest

thereon from the times when they were actually disbursed.

On the other hand, charges for the deterioration of the

property must be set off against the allowances for permanent

improvements. The party in possession must also account

for all rents received by him and for all profits, such as

monies arising from the sale of timber, or from working

mines, with interest thereon, from the times of the receipts

thereof. He must also pay an occupation rent for such part

of the estate as may have been in his actual possession (o).

Allowance for lasting improvements can only be for such as

were made during the period of accounting for the rents {p).

The account of rents and profits on the one side, and of lasting

improvements on the other, must be carried back to the same

time (q). The party in possession would also, it is conceived,

be required to reinstate premises which he had materially

altered; e.g., a private residence into a shop (r).

The value of permanent and substantial improvements of

all kinds, by which the present value of the property is

improved, such as for the erection of a mansion house, will

be allowed (s). But no allowance will be made for monies

expended by the party in possession, as a matter of taste or

personal enjoyment (i). Nor will allowance be made for

monies which have been expended upon the property with the

view of rendering it impossible for the real owner to recover

his estate, and so improving him out of it, as it may be

called (^O-

(o) Trevelyan v. Charter, 4 L. J. (j) Neesom v. Clarkson, 4 Ha.

Ch. 214; Mulhallen v. Marum, 3 103.

Dr. & War. 337 ; Gibson v. D'Este, (r) Donovan v. Frichr, Jac. 165.

2 Y. & 0. 581 ; Davey v. Dtirrcmt, (s) Stepney v. Biddulph, 13 W. R.

1 D. & J. 554; Tyrrell v. Bank of 576, 5 N. E. 506.

London, 10 H. L. C. 26 ; Vally v. (i) Mill v. Hill, 3 H. L. C. 828.

Wonham,, 33 Beav. 162. {u) Stepney v. Biddulph, 13 W. R.

(ij) AU.-Gen. v. Earl of Craven, 576 ; Sug. V. & P. 287.

21 Beav. 411.
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A purchaser who seeks to set aside a transaction on the

ground of fraud should specially pray in his statement of

claim for the repayment of repairs and improvements. He
will be credited with the amount of lasting repairs and im-

provements, executed before the discovery of the defect in

title, if their repayment is specially prayed (x) ; and probably,

if necessary, repairs executed during or pending litigation, if

specially prayed ; but the relief will not go beyond what is

specially prayed (y).

A purchaser who has a contract for the sale of land set

aside on the ground of fraud is entitled to a lien on the land
«

or to recover the purchase-money which he has paid {z).

In a case where a purchase was set aside for fraud, and the

purchaser was decreed to pay an occupation rent, receiving

back his purchase-monies with interest, there being a con-

siderable excess of the rent over the interest, annual rests

were directed, until the principal should be liquidated (a) ; but

a special case must be shown to warrant such a direction (6)

.

It is not the course of the Court to direct an account of

wilful neglect and default, in cases where the possession is

not primarily referable to the character of mortgagee (c).

When persons, though in fact mortgagees, enter into posses-

sion of rents and profits in another character, they cannot

be subjected to that special liability (ci). The rule may be

different if a special ease of fraud be made out (e) .

If the transaction complained of is one in which a trustee Terms of
'-

.
resciBsion

or agent, employed to purchase, has sold property of his own where trustee,

surreptitiously, to his cestui que trust or principal, the right has sold
'

of the latter is not merely to rescind the contract in toto, or
his own'sur-

to abide by it in its integrity, but to hold the property, and to reptitiousiy
•' o ./ i J.

./ jg cestui que
trust, prin-

(x) See Edwwrds v. M'OUay, 2 Ha. 97. °'P^^' *°-

'

Sw. 289. (c) Kensington v. Bouverie, 7 D.

{y) Sug. V. & P. 254 ; Dart, V. & M. & G. 134, 156, 157 ; Barber v.

P. 504. Machrell, 12 C. D. 534.

(z) Aberaman Iron Works Co. v. (d) Parkinson v. Hanburij, L. R.

Wickens, 4 Ch. 101 ; Fleming v. Loe, 2 H. L. 1.

1901, 2 Ch. 594. («) Adams v. Sworder, 2 D. J. &

(a) Donovan v. Fricker, Jac. 165. S. 44 ; Parkinson v. Hanbury, L. B

(6) See Neesom v. Olarkson, 4 2 H. L. p. 15.
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pay no more for it than the trustee or agent himself had

paid (/). If the agent sells to his principal property of his

own for which he has paid nothing, the principal can only

retain the property upon the terms of paying its proper

value (g().

Where a promoter or other person standing in a fiduciary

position towards the company has sold to the company his

own property without disclosing his interest, the company is

entitled to rescind, and for this purpose it is immaterial

whether at the time when he acquired the property he stood

in a fiduciary relation or not. If he did so stand when he

bought, the company can either rescind or retain the property,

paying for it no more than he gave (h). If he did not so

stand, then if the company does not elect to rescind, or

rescission has become impossible, the company may be with-

out remedy (i). But although a company may not be able

to rescind, yet it may have a cause of action in respect of

the fraud of the vendor (k), and the difference between the

fair value and the price given by the company is recoverable

as secret profit (Q. The price at which the promoter bought

the property is not the measure of its value at the time of the

sale to the company (m).

If a company make out a case for rescission of a contract

on the ground of fraudulent representation and concealment

by the promoters or directors, the terms of rescission are that

the promoters or directors repay the whole of the purchase-

monies with interest at 4 per cent., and all monies in the

nature of a bribe which they have received for neglecting

their duty, and all profits which they have unduly made, the

(/) Bank of London v. Tyrrell, 10 Lady Forest Gold Mine, 1901, 1 Ch.

H. L. C. 26 ; Kimber v. Barber, 8 582.

Ch. 57. (fc) 12 App. Ca. p. 664, per Lord

(g) Great Luxemburg Rly. Co. v. Herschell.

Magnay, 25 Beav. 595. (l) Gluckstdn v. Barnes, 1900,

(7i) Ambrose Lake Go., 14 C. D. A. C. 240.

390, 398; Bentinck v. Fenn, 12 {m)Lady'wellGo.v. Brookes, supra;

A. C. 652, 658. Lagunas Go. v. Lacunas Syndicate,

(i) Bentinck v. Fenn, supra; Lady- 1899, 2 Ch. 411.

well Co. V. Brookes, 35 C. D. 400

;
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company on the other hand to account for any profit they
may have made (n).

If a company which has been brought into existence by
promoters do not seek to rescind the contract under which
the company has been formed, but elect to recover from the

promoters a sum of money as due to them for profits unfairly

made, the promoters will be allowed all expenses properly
incurred in bringing out the company, but they are not
entitled to a commission (o) ; and in estimating the amount of

profits which a promoter is liable to refund, he will be allowed all

sums bond fide expended in securing the services of directors,

and providing their qualifications, and in payments to the

brokers and officers of the company, and to the public press

in relation to the company {p).

If the trustee, or other person, filling a fiduciary character, or has bought

has purchased surreptitiously from the person towards whom reptitioLly'^

he stands in such relation, and the latter does not wish for a *™"^ ''™-

reconveyance of the property, the former will be held strictly

to his bargain, if it be beneficial to the estate. If it be not

beneficial to the estate, the property will be ordered to be

resold and reconveyed to another purchaser, if a better can

be found, otherwise he will be held to his purchase ; if a

better purchaser be found, he will be regarded as a trustee

for the profit on the resale (q). In a case where an estate

sold under a decree of the Court was purchased by a solicitor

in the cause without leave of the Court, the Court, after the

purchase had been confirmed, ordered the estate to be again

offered for sale at the price at which he had purchased it

;

and, if there should be no higher price, that he should be

held to his purchase (r) . The usual course is to order that

the expense of repairs and improvements, not only substantial

(n) New Sombrero Co. v. Erlcmger,
( p) Emma Silver Mining Go. v.

5 C. D. 125, 3 A. C. 1218 ; Phos- Grant, 11 C. D. 922, 938 ; Lydney

phate Sewage Go. v. HaHmont, 5 C. Go. v. Bird, 33 C. D. 85.

D. 394, 456 ; cf. Silkstone Coal Go. (q) Randall v. Errington, 10 Ves.

V. Edey, 1900, 1 Ch. 167. 428 ; Ex p. Morgan, 12 Ves. 6

;

(o) Bagnal v. Carlton, 6 C. D. 371, Lewin, 560 ; ante, p. 137.

389; Emma Silver Mining Go. v. (r) Sidny v. Eanger, 12 &im. 118

;

Lewis, 4 C. P. D. 407. cf. Be Gallard, 1897, 2 Q. B. 8.
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Interest

allowed and
debited on
monies.

No'reconvey-
ance until

account be
taken.

and lasting, but such as have a tendency to bring the estate

to a better sale, after making an allowance for acts that

deteriorate the value of the estate, shall be added to the

purchase-monies, and that the estate shall be put up at the

accumulated sum (s). In estimating lasting improvements,

old buildings which had been pulled down after the purchase

shall, if incapable of repair, be valued as old materials ; but

otherwise, as buildings standing (i). If the trustee, or other

person filling a fiduciary character, who has purchased pro-

perty surreptitiously from the person towards whom he stands

in such relation, has resold the property at a profit, he must

account for such profit with interest (w).

In a case where a servant took an agreement for a lease of

premises in his own name, -but really as the agent of his

master, and having afterwards denied the agency, claimed to

hold the premises for his own benefit, he was decreed by the

Court to be a trustee for his master (a;)

.

In taking the accounts between the parties, interest will be

allowed on all monies expended in lasting and substantial

improvements by the party in possession. Interest will also,

as a general rule, be debited to him in respect of monies, &c.,

received by him, and of costs, charges, and expenses properly

incurred by the complaining party {y). If there has been

negligence on the part of the complaining party, interest will

not be allowed {z).

In ordinary cases, when the Court sets aside a transaction,

the defendant has a right to insist upon an account before he

is called upon to reconvey (a) ; but a defendant who is in

possession under a pretended purchase cannot, if the Court

shall be of opinion that there has been in fact no purchase,

insist upon an account of monies paid by, or owing to him.

(s) Ex p. Laeey, 6 Ves. 625, 629
;

Ex p. Bennett, 10 Ves. 381 ; Lewin,

059 ; ante, p. 137.

(t) Bdbinson v. Ridley, 6 Madd. 2.

{u) Ante, p. 138.

(a;) Stamford v. Dawson, 15 W. R.

896 ; cf. James v. Smith, 1891, 1 Ch.

384.

[y) Gibson v. UEsU, 2 Y. & C.

C. C. 581 ; Sharp v. Leach, 31 Beav.

503. As to rate of interest, see Be

Barclay, 1899, 1 Ch. 674.

(z) M'Gulloch V. Gregory, 1 K. &
J. 286.

(a) Giisony.D'Este,2Y.&C.G.C.

581 ; Wilkinson v. Fowkes, 9 Ha. 594.
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which he alleged, but failed to prove, was the consideration

agreed upon for such purchase (6). If a reconveyance is

ordered, and an account of rents and payment of the balance

is ordered, but no lien for such balance is given on the estate,

the conveyance must be made at once, without waiting for the

result of the accounts (e).

In one case the purchaser, obtaining a decree for rescinding Following

a contract, on the ground of fraud, was allowed to follow the mone:ror

stock in which part of the purchase-moneyhad been invested {d) .
^"^^^

But where an agent corruptly receives commission, the principal

cannot, until he has obtained judgment against the agent,

follow the money into investments made by the agent and

obtain an injunction against his dealing therewith (e).

If the transaction into which a man has been induced by Terms of„, . j.j.-j.j_- ji-iij rescission of
fraud or misrepresentation to enter is a partnership, the terms partnership

of rescission will be that his partner or copartners repay him transactions.

whatever he may have paid, with interest thereon, and in-

demnify him against all claims and demands which he may
have become subject to by reason of his having entered into

the partnership ; he, on the other hand, accounting for what

he may have received since his entry into the concern (/).

He is also entitled in respect of the purchase-money which he

has brought into the partnership to a lien on the surplus of

the partnership assets, after satisfying the partnership debts

and liabilities, and in respect of any sums which he has paid

or might pay in satisfaction of partnership debts, he is entitled

to stand in the place of the partnership creditors to whom he

made the payment, and also to be indemnified by the person

guilty of the fraud or making the representation against all

the debts and liabilities of the firm (g).

If a man has been induced by false representations in the Terms of

psscissiou

prospectus of a company to take shares from the company, he where a man

is entitled to recover his money, and to have his name removed ^^^ ^^®"

(6) Wilkinson v. Fowkes, ibid. C. D. 1.

(c) Trevelyan v. Charter, 9 Beav. (/) Lindl. on Part. p. 927.

140. {g) Mycock v. Beatson, 13 C. D.

(cQ &mall V. AUwood, Yoiinge, 384 ; Newbiggin v. Adam, 34 C. D.

507. 582.

(e) Lister & Go. v. Stvhbs, 45
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induced by
fraud to take
shares in a
company.

Kemoval of

name of

transferee

when there

is fraud in

tlie company.

Reasonable
time.

Waiver of

right to

rescind.

from the register (h). He is entitled to have the money

paid by him on calls repaid with interest at four per cent. (i).

If he has received dividends before discovering the fraud,

the terms of rescission are that his name shall be removed

from the register, and that an account shall be taken of what

sums have been paid to him by the company, and of what

sums he has received with interest at a reasonable rate, and

that the balance shall be paid to him with all costs {k)

.

When the directors of a company have registered a transfer

of shares which they had reason to believe was a bond fide

instrument, the Court will, after a winding-up order has been

made, expunge from the list of shareholders the name of the

transferee and substitute in his place the name of the share-

holder, if it be shown that the deed of transfer had been

executed in collusion between him and the shareholder, so as

to enable the latter to escape from his liability to the creditors

of the company (Z) . So, also, when there is transfer of shares,

the name of the transferee will be struck out from the register,

and that of the transferor substituted in his stead, if it appear,

not only that the transfer was made to get rid of liability, but

that it was a sham and not a real transaction, and was not

intended to divest the interest of the transferor and to render

the transferee the real owner of the shares, but the transferee

held them subject to the order of the transferor (m).

The contract must be rescinded within a reasonable time,

that is, before the lapse of a time, after the true state of things

is known, so long that under the circumstances the other

party may fairly infer that the right of rescission is waived (n).

This is especially so in the case of shareholders; if a man
claims to rescind his contract to take shares in a company on

the ground of misrepresentation he must rescind as soon as he

learns the facts or else he forfeits all claim to relief (o)

.

There can be no rescission of a contract or other transaction

(h) Ross V. Estates Investment Co.,

3 Eq. 122.

(t) Karlerg's Case, 1892, 3 Ch. 1.

(k) Kent v. Freehold Land and
Brickmaking Co., 4 Eq. 598

p. 293.

(m) King's Case, 6 Ch. 196 ; anie,

p. 293.

{n) Pollock, Contracts, 570.

(o) Aarons Reefs v. Twiss, 1896,

{I) Kintrea's Case, 5 Ch. 95 ; ante, A. C. 273, 294 ; Buckley, 125—128.
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if it appear that the defrauded party has at any time after

knowledge of the fraud, either by express words or unequivocal

acts, elected to affirm the contract. If after discovering the

fraud he has in any manner elected to affirm the contract, his

right to rescind is waived. He cannot revoke his election, and

avail himself of the fraud in avoidance of the contract, accord-

ing to the general maxim as to election quod semel placuit in

electionibus amplius displicere non potest {p). Thus, where a

man after knowledge of the fraud continues to deal with the

property as his own, he thereby affirms the contract (q). So,

also, the taking steps to enforce a contract is a conclusive elec-

tion not to rescind on account of anything known at the time (r).

So a man who had been induced by fraudulent misrepresenta-

tions to take a lease of a mine, having continued to work the

mine after full discovery of all the circumstances of fraud, was

held to have lost thereby his claim to be relieved from the

lease (s). But in a case where the insurance of a ship had been

obtained by the non-disclosure of material information respect-

ing it, entitling the underwriter to an election to avoid the

insurance, it was held that the merely formal act of delivering

out the stamped policy, in conformity with the slip or

memorandum previously signed, was not such an act as of

itself determined the election (t).

Upon the same principle, when a man has been induced to

take shares in a company by misrepresentation contained in

the prospectus, and after discovering the true state of the facts,

exercises acts of ownership over the shares inconsistent with

the repudiation of them, as by contracting to sell them, he

can no longer have the contract set aside and his name

removed from the register of shareholders (it). So, also, the

same principle applies where a man, after notice of the fraud,

accepts dividends upon the shares (x) ; or does any act in

(p) Co. Litt. 146 ; Com. Dig. Elec- 280, per Lord Blackburn,

tion, C. 2; Clough v. London and {s) Vigersv. Pike, 8 CI & Yin. 5Q2.

North Western Ely. Co., L. E. 7 Ex. it) Morrison v. Universal Marine

35 Im. Ass., L. R. 8 Ex. 197.

(g) Campbell v. Fleming, 1 A. & {u) Ex p. Briggs, 1 Eq. 483.

-^ 4Q (x) Clarke v. Dickson, El. Bl. &

(r) Gray v. Fowler, L. R. 8 Ex. El. 148.
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affirmance of his position as shareholder (^). But he is not

bound by a condition providing that he shall waive the

requirements of the Companies Act, 1900, s. 10 {z).

If the party defrauded, having once discovered his right to

avoid the contract as fraudulent, elects to affirm it, his right

to avoid it is not revived by the subsequent discovery of addi-

tional incidents of fraud by which it was obtained, the effect

of such discovery being only to strengthen the evidence of the

fraud and not to affect the right of repudiation which had

been waived (a). But the repudiation of a contract may be

supported by any grounds of fraud subsequently discovered (6).

Mere delay in determining his election may in some cases

preclude the party defrauded from avoiding the contract, and

so operate in affirmance of it. Lapse of time without rescind-

ing will furnish evidence that he has determined to affirm

the contract, and when the lapse of time is great, it probably

would in practice be treated as conclusive evidence that he

has so determined (c). Thus when a contract for insurance

is voidable for concealment, if the insurer by delaying his

election to rescind were to prevent the insured from insuring

elsewhere, he would be precluded from afterwards avoiding

the insurance (d).

Eight of party The party defrauded may, instead of rescinding his contract,

affirm con- stand to the bargain even after discovery of the fraud, and

recoveT recover damages for the fraud, or he may recoup in damages
damages. if gyed by the vendor for the price. The affirmance of the

contract by the vendee after discovery of the fraud merely

extinguishes his right to rescind. His other remedies remain

unimpaired {e)- The party defrauded may elect to affirm the

contract for the purpose of obtaining the remedy upon it

(2/) Ante, p. 309. supra, p. 314.

(z) Ante, p. 82. (i) Morrison v. Universal Marine

(a) Campbell v. Fleming, 1 A. & E. Ins. Co., L. E. S Ex. 204
40. (g) Millward v. Littlewood, 5

(b) WrigMs Case, 7 Ch. 55. Exch. 775 ; Clarhe v. Bidcson, El.

(c) Clough V. London a/nd North Bl. & El. 148 ; Houldsworth v. Gii,y

Western Ely. Co., L. E. 7 Ex. 35
; of Glasgow Bank, 5 App. Ca. 323,

per Cur., Morrison v. Universal per Lord Cairns ; and see Re Oallard,

Marine Ins. Co., ibid., 8 Ex. 204, 1897, 2 Q. B. 8.
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in damages, although the fraud renders the performance

impossible, and the other party cannot allege his own fraud

by way of defence ; thus, when a woman was induced to enter

into a promise to marry a man by his concealing the fact that

he was already married, it was held that she might affirm the

contract by remaining unmarried for the purpose of claiming

damages for the breach, and that he could not set up the

marriage which he had fraudulently concealed in order to

discharge him from his promise (/). Though a person

purchasing a chattel or goods concerning which the vendor

makes a fraudulent misrepresentation, may, on finding out

the fraud, elect to retam the chattel or goods, and still have

his action to recover any damages he has sustained, the same

principle does not apply to shares or stock in a joint-stock

company, for a person induced by the fraud of the agents

of a joint-stock company to become a partner in that company

can bring no action against the company whilst he remains

in it : his only remedy is restitutio in intecirum and rescission

of the contract; and if that becomes impossible by the winding

up of the company or by any other means, his action for

damages cannot be maintained (g).

If a party elects to rescind, he must manifest that election Mode of

by communicating to the other party his intention to rescind r%h^t of eiec-

the transaction and claim no interest under it. The communi- t'o^ to

resomd.

cation need not be formal, provided it is a distinct and

positive repudiation of the transaction. The true question

in determining whether there has been rescission is whether

the acts and conduct of the party evince an intention to

rescind (h). If a buyer of goods has been imposed on by the

vendor, he may refuse to accept the goods, if he discover the

fraud before delivery or return them, if the discovery be not

made till after delivery : and if he has paid the price, he may

recover it back on offering to return the goods in the same

state in which he received them(t). If the party defrauded

(/) Millward v. Littlewood, 5 (h) Mersey Steel Go. v. Naylor, 9

Exch. 775. Q. B. D. 648, 666.

(g) Houldsworth v. Oity of Glasgow (i) Olarlce v. Dickson, El. Bl. &
Bcmk, 5 App. Oa. 317 ; of. Addle- El. 148.

stone Linoleum Co., 37 C. D. 191.

K.F. 23
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has executed a conveyance, he may, on returning or offering

to return the consideration or whatever property he may have

received in exchange for that which he has conveyed, recover

back what he has conveyed. If the subject-matter of the

contract be land, and there has been a conveyance to him,

he should tender a reconveyance. After the tender of the

property, or a reconveyance if it be land, on refusal by the

vendor to receive the same, the expense of keeping the

property from the time of the tender may be recovered (k).

If, notwithstanding an express repudiation., the other party

persists in treating the contract as in force, judicial steps

should be taken in order to make the rescission complete

as against rights of third persons which may subsequently

intervene (Z). A repudiating shareholder must not only

repudiate, but must get his name removed or commence

proceedings to .have it removed, though if one shareholder

commence proceedings the others will have the benefit of

them if there is an agreement between them and the com-

pany that they shall stand or fall by the result of those

proceedings (m).

When the original contract was made with an agent for

the other party, communication of the rescission to that agent

is sufficient, at all events before the principal is disclosed (n).

It remains open to the party defrauded to rescind the

contract by way of defence to any action or legal proceeding

brought upon it. The plea of fraud would be a sufficient

determination of election to avoid the contract, although there

was no declaration of intent to rescind before the time of

pleading (o)

.

Where the effect of the contract is to place the party in

a position or invest him with property to which liabilities

are attached, as in the case of an allotment of shares in a

company induced by fraud or misrepresentation on the part

(k) Caswell v. Gomre, 1 Taunt. 566. 1900, 1 Ch. 365.

(I) Kent V. Freehold, Sec, Lcmd (n) Maynard v. Eaton, 9 Ch. 414.

Society, 3 Ch. 493. (o) Morrison v. Universal Marine

(to) Scottish Petroleum Co., 23 7ns. Co., L. R 8 Ex. 204.

C. D. 413, 436; Whiteley's Case,
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of the company, the party defrauded, in order to discharge

the liability, must not only avoid the contract, but must also

disclaim and repudiate the property to which the liability

is incident (p). But it is not necessary for the defendant

expressly to repudiate the contract; it is for the plaintiff

to show that the defendant adhered to the contract not-

withstanding the discovery of the fraud (q). The effect of

repudiating the shares upon the ground of fraudulent allot-

ment is to discharge the liabilities ab initio, and a shareholder

was held entitled to the full benefit of such discharge, although

in ignorance of the fi^aud he had accepted a cancellation of

the shares at a later date upon other grounds (r)

.

Parties who are implicated in the fraud, or who take with Parties privy

notice of the fraud, acquire np rights against the party affectedby*^

defrauded, and their rights acquired through the contract are rescission.

voidable together with the contract upon which they depend.

Thus where goods bought under a fraudulent sale were con-

signed to a third party who assisted in the fraud, and who

sought to recover them from the carrier through whom they

had been consigned, it was held that the avoidance of the

contract by the seller was an answer to his claim, and even

after he had commenced an action against the carrier (s).

There may be rescission, if the fraud inducing the contract Rescission

was that of an agent acting in the business of his principal tract is

and within the scope of his authority, though the principal
fjaud^^f^^

was ignorant of the fraud and free from all moral guilt, or agent.

even, being a corporation, was necessarily incapable of know-

ing anything except by its agents, and, therefore, free from

all moral guilt, if such a phrase can be properly applied to a

corporation (t).

After a conveyance has been executed, the Court will set Kescission

aside a transaction only on the ground of actual fraud. Mere
after convey-
ance exe-

cuted.

(p) Bwkh y Plvrni Mimng Go. v Western Ely. Go., L. E. 7 Ex. 26

;

Baynes, L. K. 2 Ex. 324. and see Dmhy v. Govtts, 29 0. U.

{q) Aarons Reefs v. Twiss, 1896, 500; Re Gallard, 1897, 2 Q. B. 8.

A. C. 273. (t) HoiUdsworth v. Gity of Glasgow

(r) Wright's Gase, 7 Ch. 55. Bwnh, 5 App. Ca. 338, per Lord

(s) Glough V. London & North Blackburn.

23—2
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constructive notice is not sufficient (m) . "When the conveyance

takes place, it is not, as far as I know, the principle of equity

that relief should afterwards be given against the conveyance {x)

unless there be fraud, but where there has been fraud the

conveyance may be set aside unless something has occurred

to prevent it "(2/). Where property is sold by auction with

a warranty that it answers a certain description and a con-

veyance is afterwards executed which contains no covenant

corresponding to the warranty, no action for damages can

be brought upon the warranty (2). Covenants for title apply

to all defects within their terms, whether such defects are

known to the purchaser or not (a). In a recent case (6),

however, it was said that rescission on the ground of mutual

mistake may undoubtedly be granted in a proper case even

after conveyance, although there has been nothing in the

nature of fraud. And this would seem to be so where the

mistake amounts to a failure of consideration or an error in

substantialibus (c).

Opening Where accounts are impeached, the Court will order them
accoun s.

^^ ^^^ opened, though extending over a long period of years,

if they contain a single fraudulent entry, and will not merely

give liberty to surcharge and falsify {d).

Bescission by In the case of the bankruptcy of the fraudulent buyer, the

of bankruptcy seller may avoid the sale and claim back the goods against

bu^eT*^'^^^"*
the trustee in bankruptcy, because the trustee takes only the

right and interest of the bankrupt ; nor can the trustee claim

to retain the goods as having been in the possession of the

bankrupt with the consent of the true owner, for the seller

never consented to any other possession in the bankrupt than

(u) Wilde V. Gibson, 1 H. L. C. (a) Page v. Midland My. Go.,

624 ; May v. Piatt, 1900, 1 Ch. 616. 1894, 1 Ch. 11.

(k) Brownlie v. Campbell, 5 App. (b) Dehenham v. Sawhridge, 1901,

Ca. pp. 937, 949. 2 Ch. 98.

{y) Ibid. p. 949 ; Soper v. Arnold, (c) Stewart v. Kermedy, 15 App.

37 C. D. 96, 102 ; 14 App. Ca. 429. Ca. 118, 121.

(z) Greswolde-Williamsv.Bameby, (d) Gething v. Keighley,9 Ch. D.

1901, 49 W. E. 203; but see De 550. See Watson v. Rodwell, 11

Lassalle v. Guildford, 1901, 2 K. B. C. D. 150 ; Holgate v. Shutt, 28

215. C. D. 111.
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in the right of buyer, and the seller does not resume the

position of real owner until disafiBrmance of the sale (e).

It has been said that any surreptitious dealing between one Rescission

principal to a contract and the agent of the other principal is rarreptitlouf

a fraud in equity, and entitles the last-named principal to
^e^^gf^

have the contract rescinded and to refuse altogether to proceed principal and

with it (/) . But Lord Justice Mellish was not willing to go the other

so far. The consequence of fraud in his opinion was that ^onte'^t!
'° ^

the Court would see that the defrauded party obtained full

redress for the fraud, as far as that could be given. If it

could be obtained with the contract it should be so given

;

if not, it must be given without the contract, and rescission

must be allowed. It was his opinion that the situation of the

contract in question was one of the latter kind. The only

way in which the injured party could be suitably relieved

was by rescission. The case was this :—A telegraph works

company had agreed with a telegraph cable company to lay

a cable, the same to be paid for by a sum payable when the

cable was begun, and by twelve instalments payable on

certificates by the cable company's engineer, named in the

contract. Shortly afterwards the engineer, who was engaged

to lay other cables for the works company, agreed with them

to lay this cable also for a sum of money to be paid to him

by instalments payable by the works company when they

received the instalments from the cable company. It was

held that, under the circumstances, the agreement between

the engineer and the works company was a fraud, entitling

the cable company to have their contract rescinded, with a

return of the money which they had paid under it (g).

It is no argument against setting aside a contract that has Eescission

been obtained by fraud that a profit may be given to a share- profit may

holder who is a party to the fraud, a profit because he will
partrto°the

take it in respect of his shares, and that, since as between fraud,

co-conspirators there is no contribution, his brother conspirators

(e) Load v. Oreen, 15 M. & W. James, L. J.

216. See Be Seed, 3 C. D. 123. (g) Panama Telegraph Co. v. India

(/) Panama Telegraph Co. v. Rubber Co., 10 Ch. 515.

India Rubber Co., 10 Ch. 515, per
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BeBciasion of

chattels sold

under a war-
ranty.

Actions to

recover

money.

who are made liable for the fraud cannot make him repay his

contributions (/j). The Court will not hold its hands and

avoid doing justice in favour of the innocent because it cannot

apportion the punishment fully amongst the guilty. A dozen

parties to a fraud may be defendants and one judgment go

against all, and if it is a fraud of such a character that none

of them can bring an action for contribution, the plaintiff

may, at his will and pleasure, enforce that judgment against

any one of them and perhaps pass over the most guilty of

them, still there is no remedy as between those who commit

the fraud. It is one of the punishments of fraud that there

is no such remedy, and that a guilty party, though not the

most guilty, may suffer the greatest amount of punishment.

It is one of the deterrents to prevent men from committing

fraud (i).

If a specific chattel be sold under a warranty, and the,

property has passed to the purchaser, he cannot return the

chattel and claim back what he has paid, or resist an action

for the price, on the ground of breach of warranty, unless

there was a condition to that effect in the contract ; but must

have recourse to an action for damages in respect of the

breach of warranty {k). The case, however, is different if

fraud can be shown. If a representation be made fraudulently

for the purpose of inducing a party to enter into a contract,

the party defrauded is entitled to avoid the contract on the

ground of fraud, and may recover back the price, notwith-

standing the warranty of the same matter (Z).

In the case of money paid as the consideration of a contract,

the party defrauded may on avoidance of the contract recover

the amount as a debt (m).

When a defendant has fraudulently procured the plaintiff

to sell goods to a person who cannot pay for them, and the

defendant gets the goods into his possession, he cannot set up

(h) New Sombrero PhosphMe Co. v.

Erlanger, 5 C. D. 114.

(i) Ihid., per Jessel, M. E.

{k) Street v. Blay, 2 B. & Ad. 462

;

Bawson v. Gollis, 10 C. B. 523 ; Behn
V. Bw-ness, 3 B. & S. 755.

(I) Street v. Blay, 2 B. & Ad. 462 ;

Murray v. Mann, 2 Exch. 538, ante,

p. 356 ;
post, p. 376.

(m) See Oakes v. Turquand, L. E.

2 H. L. 325 ; Fleming v. Loe, 1901,

2 Oh. 594.
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the sale to him because his own fraud has procured it, and
the mere possession unaccounted for raises an assumpsit to

pay (w). So, also, if under similar circumstances there has
been a re-sale of the goods, and the defendant obtains posses-

sion of the monies on such re-sale, the plaintiff may in an
action for money had and received recover from the defendant

the value of the goods unpaid for by the purchaser (o).

Although it may no longer be open to the party defrauded, Though

from the change of circumstances which has taken place in cXotTe
the meantime, to avoid the contract or transaction upon 5^^, action of

'^ deceit may be
discovery of the fraud, he has a remedy by action of deceit maintamed.

for damages against the person by whose misrepresentation

he has been misled to his injury (p), or if sued on the contract

he may recoup in damages or claim a reduction from the

contract price to the same extent, if the price is still unpaid.

The rules with respect to sales by the Court are not less Sales by

stringent than in ordinary cases (g-). If a sale has taken place 2de*on*
under an order of the Court, and there has been false renre- s^°^^^ °^

^ fraud.
sentation or undue concealment in the conditions or particulars,

or a good title cannot be shown, the sale will be set aside if

application be made before conveyance executed (r) . If the

conveyance be executed, the purchaser must take the conse-

quences, and can only rely on the covenants (s), unless, it

seems, he can prove fraud or mutual mistake (i).

In cases where the right of rescission is available and has Eights of

been exercised, the contract is as if void ab initio, and the reso/ssion!

rights of the parties must be determined as if a contract had

never existed. The defrauded party is therefore entitled to

recover back as upon a total failure of consideration all sums

paid by him under the contract, and has a valid defence

(n) Hill V. Ferrot, 3 Taunt. 274. K. & J. 286 ; Else v. Else, 13 Eq.

(o) Abbotts V. Bcm-y, 2 Bro. & B. 196 ; Broad v. Munton, 12 C. D. 131.

369 ; Benjamin on Sales, 58. (s) Thomas v. Powell, 2 Cox, 394 ;

(p) Houldsworthy. City of Glasgow Greswolde-Williams v. Barneby, 49

Bavk, 5 App. Ca. 338, per Lord W. R. 203 ; but see Hart v. Swaine,

Blackburn, ante, p. 353. 7 0. D. 42.

(g) Lachlan v. Beynolds, Kay, 55 ; (*) Debenham v. Sawbridge, 1901,

Coaks V. Bomell, 11 App. Ca. 232. 2 Ch. 98.

(r) Ibid. ; M'Gulloch v. Gregory, 1
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against an action for recovery of sums which wouLd otherwise

be due under the contract. Anything which in law constitutes

a consideration moving to the innocent party, and which

actually passes from the contracting party, is a benefit within

the rule that benefits received by a person seeking to avoid a

fraudulent contract must be restored before avoidance (m).

When a contract to take shares is rescinded, the shareholder

is entitled to a return of the amount paid for his shares with

interest at 4 per cent, {x), or if rescission is granted after the

beginning of the winding-up, he is entitled to prove for the

amount paid on the shares and the costs of the application {y)

.

Indemnity. The nature and extent of the right to indemnity on rescission

of contract, on the ground of simple misrepresentation not

fraudulent, was very fully considered in the case of Newbiggin v.

Adam (z). The general rule is that the party who misleads is

to put back the party misled into the position in which he was

before the contract, and that the right carries with it the right

to be indemnified from the consequences and obligations which

are the result of the contract set aside {a). Bowen, L. J.,

said (b) :
" It seems to me that when you are dealing with

innocent misrepresentation, you must understand the proposi-

tion that he is to be replaced in statu qua with this limitation

—

that he is not to be replaced in exactly the same position in all

respects, otherwise he would be entitled to recover damages,

but is to be replaced in his position so far as regards the rights

and obligations which have been created by the contract."

There is nothing in the case of Rawlins v. Wickliam which

carries the doctrine beyond that (c). This was followed by

Farwell, J., in a recent case {d), where it was held that on

rescission of a lease on the ground of misrepresentation as to

the sanitary condition of the premises, the plaintiff could not

(m) Hogan v. Healey, I. R. 11 308.

C. L. 122 ; Fleming v. Loe, 1901, 2 (a) Ibid. p. 589, per Cotton, L. J.

Oh. 594. See Partnership Act, 1890, s. 41.

(a;) Karberg's Case, 1892, 3 Oh. 1. (6) 34 C. D. p. 592.

{y) British Gold Fields, &c., 1899, (c) 34 C. D. p. 595, per Bowen, L. J.

2 Ch. 7. (d) Whittington v. Seale Hayne,

(z) 34 C. D. 582 ; affirmed with- 82 L. T. 49.

out deciding this point, 13 App. Ca.
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claim to be indemnified by way of compensation for injuries

sustained by the insanitary state of the premises.

If the false representation by which a contract has been Compensa-

induced was not made fraudulently, but was made through in case of

mistake or misapprehension, and the subject-matter of the sentetiOT^"

contract, though different in some respects and in certain ti^rougii mis-

incidents from what it was represented to be, is not so different

in substance from what it was represented to be as to amount

to a failure of consideration, the transaction will not be set

aside, if the party who made the representation is willing to

give compensation for the variance, and the variance is such

as to admit of compensation by a pecuniary equivalent (e).

If, however, the misdescription of the property is such that it

cannot be estimated by a pecuniary equivalent, there is no

case for compensation, and the transaction will be set

aside (/).

If the person by whose fraudulent misrepresentation a trans- No rescission

action has been induced, is not himself a party to the trans- party'^S^not^

action, the transaction stands good and cannot be repudiated,
tj.^^gaction'^^

if the other party to the transaction has not been party or

privy to the fraud (g) . If, for instance, a man has been induced

by the false representations of a third party to deal with

another, he cannot have the transaction rescinded, if the other

party to the transaction has not been party or privy to the

false representation (h). So, also, if a man has been induced

lo take shares from a company by fraudulent misrepresenta-

tions made by some person, not by an agent of the company,

authorised to make any representations or authorised to deal

on behalf of the company, he is bound by his contract with the

company, and cannot have it rescinded (i). But a misrepre-

sentation in a prospectus issued by promoters before the in-

corporation of the company may be a ground for rescission of

a contract to take shares (k).

(«) Post, pp. 385—387. 95 ; Vuranty's Case, 26 Beav. 271.

(/) Post, pp. 386, 481. (i) Brockwell's Case, 4 Drew. 205 ;

(g) Worth's Case, 4 Drew. 529 ; Be Nicol's Case, 3 D. & J. 427 ; cf.

Felgate's Case, 2 D. J. & S. 456. Andrews v. Mockford, infra.

(h) Pulsford V. Richards, 17 Beav. (k) Koffberg's Case, 1892, 3 Ch. 1.
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If defrauding
party is not a
party to the
transaction

he will if

possible be
required to

make good
his repre-

sentation.

Cases in which a man has been induced by false representa-

tions to purchase shares directly from a company must be

distinguished from cases in which the transaction is between

two individuals, meeting in the market and dealing for their

private interests, like the seller and purchaser of transferable

shares. If a man be induced by false representations on the

part of the directors of a company to purchase shares from an

actual shareholder who has not been himself a party to the

false representations, the shares cannot be forced back on the

vendor, nor can the transaction be set aside as between the

purchaser of the shares and the company. The purchaser of

the shares must seek his remedy in an action against the

parties by whose false representations he has been misled (i).

But if the^prospectus was in fact intended not merely to induce

applicants for shares but to induce buyers, then a buyer may
sue on the prospectus (m).

If A. induce B. by misrepresentation to buy, and B. sell

without misrepresentation to C. an action will not lie by B.

arid C. against A. to rescind (m).

Where a man has been induced to enter into a transaction

by the false and fraudulent representations of a person who is

not a party to the transaction, it was at one time thought that

the Court would, when it could do so, make him make good

his assertion as far as possible (o). But the doctrine of making

representations good is said to be now exploded. At one time

it seems to have been thought by some judges of the Court of

Chancery that under certain conditions a representation which

did not support an action of deceit, which did not amoimt to

contract, and which did not operate by way of estoppel might

yet be binding on the person making it. But when these

three effects are duly considered it appears that there is no

(l) Duranty's Case, 26 Beav. 273,

274. See 16 Eq. p. 431 ; Buckley,

144.

(m) Andrews v. Mockford. 1896, 1

Q. B. 372.

(n) Sdiribro' BreweriesY. Mollison,

1894, A. C. 96, 109, 112 ; Buckley,

627.

(o) Pulgford V. Richards, 17 Beav.

87, 95 ; Neville v. Wilkinson, 1 Bro.

C. C. 543 ; Gale v. Lindo, 1 Vem.
475 ; Ingram v. Thorpe, 7 Ha. 67 ;

Hobbs V. Norton, 1 Vern. 135 ; Peek

V. Gumey, L. E. 6 H. L. p. 393.
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other way in which it can be binding ( p). The cases referred

to as supporting the supposed doctrine will be found in the

previous edition of the present work(g').

Though, as a general rule, there can be no rectification when Eeotification

an instrument is founded on fraud (?•), or where the mistake setSemenron

is of one party only (s), there may be rectification of a marriage
fr^ud*^

°*

settlement when the Court is satisfied that the settlement has

been drawn up and prepared in violation of the agreement

and understanding which was come to between the husband

and wife before the marriage. When a party acting in the

transaction and claiming a benefit under it is proved to have

occupied a confidential' relation to a lady whom he afterwards

marries, and has undertaken to have a proper settlement

prepared for her, has an improper settlement made in his

own favour, the Court makes the settlement as it ought to

have been made, on the principle that the husband under-

took to the wife as agent to see that a right settlement was

made, and that he is bound by such undertaking (t). In

Clark V. Girdwood (w), where the intended husband had

undertaken as agent of the intended wife to have a settle-

ment prepared, and marriage articles were drawn up by a

solicitor upon instructions given by the intended husband

the night before the marriage, by which the wife's property

was limited in the first instance to him for life, the Court

held, in an action by the wife, that he was bound under the

circumstances to have such a settlement prepared as the Court

would sanction, that such settlement would give the wife the

first life interest in her own property, and that therefore the

limitations were contrary to the intentions of the plaintiff,

and it was ordered that the settlement should be rectified (x).

The order was made on the uncorroborated testimony of the

wife(^).

(p) Pollock on Contracts, 506; («) Gorky v. Stafford, IT). & J. 2Z9.

but see ante,-p. 7. (u) 7 Ch. I). 18.

(q) Kerr on Fraud, 2nded., p. 395. (x) See Lovesy v. Smith, 15 C. D.

(r) Watt V. Grove, 2 Sch. & Lef. 655 ; but see Tucker v. Bennett, 38

502. C. D. 1.

(«) 31 Beav. p. 151. (,y) Ibid.
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So, also, in Smith v. Iliffe (z), a lady, a ward of Court, had

married during her minority, and the Court had approved of

the settlement. Her personalty was by the instrument limited

on the death of her husband and in default of children (both

which events had happened) to the wife as she should by will

appoint, and in default to her next of kin. She complained

that the Court had not provided for her interests as they

ought to have been provided for, she being an infant ; and

the Court held that it was the right of the lady after the death

of the husband to have the settlement reformed and put in

such a shape as the Court would have approved of if the

thing were new and nothing had been done, and rectified

the settlement by limiting the property in the events which

had happened to herself, her executors, and administrators

absolutely (a).

Another class of cases in which the Court will rectify a

settlement is when an action is brought by the grantor to set

aside a voluntary deed in so far as it conferred a benefit on

collateral volunteers on the ground that the grantor did not

know the precise effect of the deed or the consequences of its

execution. In a case, accordingly, where the Court was

satisfied that a lady did not understand the true effect of the

limitation to collaterals in a voluntary deed executed by her,

that it was not properly explained to her, and that the

instructions she had given for the preparation of the settle-

ment were materially departed from, the limitation in question

to collaterals was cancelled, and a clause introduced so as to

bring the settlement into accordance with the instructions she

had given {b). But the Court will not set aside or rectify a

voluntary settlement unless a substantial reason for so doing

is shown (c).

Belief by The Court may in the exercise of its equitable powers relieve
declaring a

i_ n t ^

party trustee, agamst fraud by convertmg the person guilty of the fraud mto

a trustee for the person defrauded. The Court will never

allow a man to take advantage of his own wrong, and there-

(«) 20 Eq. 666 ; but see Tucker v. (6) MaunsellY. Maunsell, 1 L. R. I.

Bennett, 38 C. D. 1. 547.

(a) SeeCoganY.Duffield,2Q'Eq.189. (c) Ante, p. 181.
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fore if an heir or devisee, or legatee or next of kin contrive to

secure to himself the succession of the property through fraud,

the Court affects the conscience of the legal holder and con-

verts him into a trustee, and compels him to execute the

disappointed intention (d). So, also, in cases where a man
has fraudulently appropriated to his own use monies belonging

to another, the Court will declare him a trustee of such monies,

and order him to make them good (e).

The Court has jurisdiction to set aside a judgment obtained Relief against

judgments,

by fraud m a subsequent action brought for that purpose (/). probates, &o.

If a party has been induced by fraud to consent to a judgment,

or if fraud in obtaining a judgment has been practised on the

Court, the Court will grant relief on being satisfied that the

conduct of the party himself has not deprived him of his title

to relief, and that the relief can be given with due regard to

the just interests of others (g).

Where any fraud or collusion has been practised, a sale and

conveyance cannot be held valid, although they have the

colourable protection of a judgment of the Court (h). The

orders of the Court cannot, however, be set aside on grounds

less strong than those which would be required to set aside

transactions between competent parties (i). To set aside a

judgment on the ground of fraud, actual positive fraud must

be shown. There must be on the part of the person charge-

able with it the mains animus, the m,ala mens putting itself in

motion, and acting, in order to take an undue advantage for

the purpose of actually and knowingly committing a fraud.

The fraud must be a fraud which can be explained and defined

upon the face of the judgment. Mere irregularity, or even

perjury, is not the kind of fraud which will authorise the

Court to set aside a judgment (A;).

(d) M'Cormick v. Grogcm, L. K. {h) Colclough v. Bolger, 4 Dow. 64.

4 H. L. 82 ; Lewin, 61. W Brooke v. Mostyn, 2 D. J. & S.

(«) Rolfe V. Gregory, 4 D. J. & S. 416.

576 ;
Spencer v. Clarice, 9 Ch. D. 137. {h) Patch v. Ward, 3 Ch. 203 ;

(/) Oolev. Langford, 1898,2 Q. B. Baker v. TVadsworth, 67 L. J. Q. B.

36.
301.

(j) Ante, p. 301.
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The Chancery Division has no jurisdiction to relieve against

fraud in obtaining the setting up or execution of a will, nor

to relieve against a probate obtained by fraud by converting

the party taking under the instrument into a trustee for the

party defrauded (Z). A probate cannot, so long as it remains

unrevoked, be impeached in any Court but that which granted

it, even on the ground of fraud (m).

The eases in which Courts of Equity have declared a legatee

or executor to be a trustee for other persons have been cases in

which there have been either questions of construction, or

cases in, which the party has been named as trustee, or has

engaged to take as such, or in which the Court of Probate could

afford no adequate or proper remedy (n).

A charter which has been obtained from the Crown by fraud,

may be repealed by sci. fa. ; but so long as it remains unrepealed

its validity cannot be disputed (o).

SECTION 11. ACTION OP DECEIT DAMAGES.

An action on the case for damages in the nature of a writ of

deceit lies against a man for making a false and fraudulent

representation, whereby another is induced to enter into a

transaction, and by so doing sustains damage. An action of

deceit is a common law action, and must be decided on the

same principles whether it be brought in the Chancery or the

King's Bench Division ; there is no such thing as an equitable

action of deceit (p).

In order to sustain an action of deceit, there must be proof

of fraud, and nothing short of that will suffice. Fraud is

proved when it is shown that a false representation has been

made (1) knowingly, or (2) without belief in its truth, or

(3) recklessly, careless whether it be true or false. " Although,"

said Lord Herschell, "I have treated the second and third as

(I) Allen V. Macpherson, 1 H. L. C. 574.

191 ; Meluish v. Milton, 3 C. D. 27. (p) Smith v. Chadwick, 9 App. Ca.

(m) Meluish v. Milton, supra. 187, 193 ; Berry y. Peek, 14 App. Ca.

(ft) 1 H. L. 0. p. 214. 337, 360.

(o) See Macbride v. lAndsay, 9 Ha.
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distinct cases, I think the third is but an instance of the

second, for one who makes a statement under such circum-

stances can have no real beHef in the truth of what he states.

To prevent a false statement being fraudulent there must, I

think, always be an honest belief in its truth. And this pro-

bably covers the whole ground, for one who knowingly alleges

that which is false has obviously no such honest belief "
(q).

If fraud be proved, the motive of the person guilty of it is

immaterial. It matters not that there was no intention to

cheat or injure the person to whom the statement was made (r).

An action for a negligent as distinguished from a fraudulent

misrepresentation cannot be supported (s). It is not enough

that a false statement has been made through carelessness which

ought to have been known to be untrue (t). Making a false

statement through want of care falls far short of and is a very

different thing from fraud, and the same may be said of a

false representation honestly believed though on insufficient

grounds (u). To state that which the speaker believes to be

true, but which is not so, is to tell the truth. There is not in

a person who receives a statement any right to have true

statements only made to him (x) ; his right is that the speaker

shall tell him the truth, that is, should state only matters of

whose truth he has a real belief (y). An untrue statement as

to the truth or falsity of which the man who makes it has no

belief, is fraudulent ; for in making it he affirms he believes

it, which is false (z). But, on the other hand, though the

statement is untrue, yet if he had reasonable ground for

believing, and if, taking into consideration among other

evidence such reasonable ground, you determine as a fact

that he did not believe it to be true, he is not liable (a),

(q) Derry v. Peek, 14 App. Ca. Co., 25 Q. B. D. 512, 521.

p. 374. (a;) 37 C. D. p. 568, per Cotton,

(r) Ihid. ; Amison v. Smith, 41 L. J.

C. D. 348, 372 ; ante, p. 27. (y) 14 App. Oa. 344, 350, 362.

(s) Angus v. Clifford, 1891, 2 Ch. («) Smith v. Chadwich, 9 A. 0.

449, 464. p. 203.

(t) 14 App. Ca. p. 373. (a) Derry v. Peek,svipra ; Angmv.

{u) 14 App. Ca. 361, 375 ; Angv^ Clifford, supra.

V. Clifford, supra; Bishop v. Balhis
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The test is whether the statement was made without positive

belief in its truth, not necessarily with positive belief in its

falsehood (b).

A statement made without reasonable grounds for believing

it, is not necessarily fraudulent. The absence of such grounds

is evidence but not proof of a want of belief. It may be most

material as evidence upon the question whether the belief was

really entertained ; but if it be found as a fact that the belief

was really entertained the absence of reasonable grounds will

not constitute a fraud (c). Whether there were reasonable

grounds for the statement, and what were the means of know-

ledge of the person making it, are most weighty matters for

consideration. The ground upon which an alleged belief was

founded is a most important test of its reality. " If I thought

that a person making a false statement had shut his eyes to

the facts, or purposely abstained from inquiring into them, I

should hold that honest belief was absent, and that he was

just as fraudulent as if he had knowingly stated that which

was false" (d).

A distinction must be drawn between an action of deceit

and an action to set aside a contract. Mere concealment is

not sufficient to give a right of action to a man who if the

real facts had been known would not have entered into the con-

tract. Mere non-disclosure of material facts, however morally

censurable, however that non-disclosure may be a ground for

setting aside a contract, will not form a ground for an action

of deceit. There must be some active misstatement of fact,

or at all events such a partial and fragmentary statement of

fact as that the withholding of that which is not stated makes

that which is stated absolutely false (e). In an action, more-

over, for setting aside a contract, the plaintiff may succeed,

although the misrepresentation was innocent ; hut in an action

of deceit the representation must be fraudulent. The coming

into existence of a fact which would have made a statement

(5) See Pollock, Contracts, 537. Lord Herschell.

(c) 14 App. Ca. 344, 350, 352, (e) Peek v. Gurney, L. E. 6 H. L.

358, 360, 363, 369. 377, 403 ; Derry v. Peek, 14 App. Ca.

(rf) 14 App. Ca. 375, 376, per 337.
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untrue if it had existed at the time of issuing the prospectus

will not in an action for deceit entitle the plaintiff to relief

:

nor are persons issuing a prospectus liable to an action for

deceit because they do not mention a fact coming to their

knowledge before allotment which falsifies the prospectus.

Moreover in an action of deceit the plaintiff cannot estab-

lish title to relief simply by showing that the defendants

have made a fraudulent statement ; he must also show that

he was deceived by the statement and acted on it to his

prejudice (/)

.

To be a ground for an action of deceit the false statement Materiality.

must be material. "With respect to the . materiality of the

statement, the untrue statement may be of such a character

as to be clearly material and such as to induce the contract

;

in such case no evidence of its materiality, or of its having in

fact been an inducement, is wanted. It is an inference of fact,

not of law, that the representation was the inducement (gr).

The defence, if any, in such case must be either (1) that the

applicant knew the true facts ; or (2) that he avowedly did

not rely upon the facts stated ; or (3) that he contracted to

take the matter at his own risk (h).

It is not sufficient to prove that the person deceived made

some investigation into the facts, or that he had the means

of discovering the truth and did not sufficiently avail him-

self of them. In the case of false representation negligence

or laches affords no answer unless there is such delay as to

bring in the Statute of Limitations (i).

But if the statement be not obviously material, or if it be

ambiguous, the applicant must in the former case prove it to

be material, and in the latter prove the sense in which he

understood it, and must in either case prove that he was

induced by it (k). The defendants cannot be heard to say that

(/) ArkwrigU v. Newbold, 17 CD. Ca. 925 ; Smith v. Ohadmck, 20 C. D.

320 ; Smith v. Ghadmck, 20 CD. 27

;

44, 45 ; Redgrave v. Hurd, 20 C D.

Angus v. Clifford, 1891, 2 Ch. 449. 1, 21.

ig) Arnison v. Smith, 41 C D. 348, (t) fiedgrave v. Hurd, 20 C. D. 13,

369 ; Aaron's Beefs v. Twiss, 1896, 22, 24.

A. C 273, 280. ' W Smith v. Ohadmck, 20 C D.

(h) Brwmlie v. Campbell, 5 App. 45, 64, 9 App. Ca. 187.

K.F. 24
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they did not know the popular meaning of the words they

used (Z). If a man uses language which taken in its natural

sense conveys a wrong impression, he cannot be heard to say

that he did not intend to deceive (m).

It is not necessary to prove that the representation was the

sole inducement. The question is whether the plaintiff acted

on the misrepresentation, not whether he acted on the mis-

representation alone. He may therefore recover although he

was induced also by other things, as for instance his own

mistake («).

It is not, however, every misstatement, although untrue,

and untrue to the defendant's knowledge, that will do. It

may be that the misstatement is trivial—so trivial that the

Court will be of opinion that it could not have affected the

plaintiff's mind at all, or induced him to enter into the con-

tract ; or it may be that although the means of knowledge were

in the hands of the defendant, yet the matter was minute and

required a careful examination, and there may have been

reasonable grounds for the defendant to believe that this

statement was true, although he had those means of know-

ledge in his possession. In that way also he would be entitled

to succeed (o).

In a case where there was a misstatement of the valuation

of a property in the prospectus of a company to the amount

of 3,000Z. out of 300,000Z. the misstatement was held not

material (p) . So also, when money was to be paid by instal-

ments, the omission to mention that interest was also payable

was held not material (q).

If the name of a person is improperly placed on the list of

directors of a company, it must depend on the circumstances

of the case whether it is a material misstatement. There

may be cases in which the name of a man is so well known

[1) Amison V.Smith, 41 C.D.SiS, C. D. 459 iAmison v. Smith, 41

368, 373. C. D. 359, 369.

(m) Ibid.; but cf. Derry v. Peek, (o) Smith v. Chadwidc, 20 C. D.

supra; and see Glasier v. Rolls, 42 27, 44.

C. D. 436. [p) Ibid.

(m) Edgiru/Um v. Fitxmaurice, 29 (q) Ibid.
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and notorious in connection with the business and subject-

matter of a company that the occurrence of his name on the

list of directors would be a clear and undoubted inducement to

persons to embark in the concern (r). But in the absence of

some special reason, the mere fact that one name out of several

happens to be wrongly inserted in the list of directors is not

sufficient to support an action of deceit (s).

Where a transaction has been induced by fraud, but rescission

is not competent to the party defrauded, either because the

parties cannot be restored to their original condition {f), or

because the person by whose fraud the transaction has been

iaduced is not a party to the transaction (it,), the party defrauded

may bring an action of deceit against the party by whose fraud

he has been misled to his injury (x). So also the party

defrauded may if he pleases stand to the contract after dis-

covery of the fraud, and recover damages in an action of

deceit for the fraud (y). So also where a man enters into a

contract for the sale of real estate, knowing that he has no

title to it nor any means of acquiring it, the purchaser may
recover damages in an action of deceit {z).

A purchaser may, after the execution of a conveyance, bring

an action for compensation in damages for fraudulent misrepre-

sentation of the property. The fact that he had the means of

discovering an error amounting in law to fraudulent misrepre-

sentation before completion does not take away his right to

compensation in damages, if the Court is satisfied that the

error was not in fact discovered by himself or his solicitor until

after the completion of the purchase (a).

Under Lord Tenterden's Act (9 Geo. IV. c. 14, s. 6), no

action shall be brought whereby to charge any person upon

or by reason of any representation or assurance, made or

given concerning or relating to the character, credit, conduct,

(r) Karberg's Case, 1892, 3 Ch. 1. Duranty's Case, 26 Beav. 271.

(s) Smith V. Chadwick, 20 C. D. (y) Ante, pp. 352, 353.

44, 9 App. Ca. 187. {z) Bam v.Fotliergill, L. R. 7 H. L.

(0 Supra, p. 339. 207.

[u) Ante, pp. 361, 362. (a) Dobell v. Stevem, 3 B. & C.

(x) Pasley v. Freeman, 3 T. E. 62 ;
623.

FuUford V. Richards, 17 Beav. 95

;

2-1—

2
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ability, trade or dealings of any other person, to the intent

or purpose that such other person may obtain credit, money

or goods, unless such representation or assurance be made

in writing signed by the party to be charged therewith (6).

A representation partly written and partly verbal is suffi-

cient, if the written part forms a material part of the repre-

sentation (c). The representation must be signed by the party,

a signature by his agent will not suffice ; and the word

" person " applies to corporations (d). One partner of a firm

signing such a representation in the name of the firm with

the authority of the firm will thereby make himself only, and

not his partners liable on such representation (e).

Action of A principal is liable to third persons for frauds, deceits,

principal for concealments, torts, and omissions of duty of his agent, when

a^nt° acting in the course of his employment, although the principal

did not authorise or justify or participate in, or indeed know

of such misconduct, or even if he forbade the acts or dis-

approved of them. But the principal is not liable for the

torts, or negligence of his agent in any matter beyond the

scope of his agency, unless he has expressly authorised or has

subsequently adopted them for his own use and benefit (/).

It was formerly considered to be the law that to found an

action of deceit, the fraud must be a personal one on the part

of the person making the representation, and that a principal

was not liable in damages for the false representation of his

agent, unless he had impliedly authorised him to make 'the

representation {g) . But in Barwick v. English Joint Stock

Bank (/i), Mr. Justice Willes in delivering the judgment of

the Court laid it down as the law that an innocent principal

(6) See Clydesdale Bank v. Paton, Q. B. 145, per Lord Blackburn ;

1896, A. C. 381. British Mutual die. Go. v. Cliarnwood

(c) Tatton v. Wade, 18 C. B. 371. Forrest &c. Co., 18 Q. B. 1). 714.

{d) Swift V. Jewsbury, L. R. 9 Q. B. (g) Udell v. Atherton, 7 H. & N.

301 ; Bishop v.Balkis Co., 25 Q.B.T). .172, per Martin, B.; Western Bank

77 ; Hirst, v. West Riding Bank, 70 of Scotland v. Addie, L. B. 1 H. L.

L. J. K. B. 828 ; 1901, 2 K. B. 560. Sc. 162, per Lords Chelmsford and

(e) Williams v. Mason, 28 L. T. Cranwrtrtli.

232. (h) L. E. 2 Ex. 265.

(/) M'Qowan v. Byer, L. E. 8
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is civilly responsible for the fraud of his authorised agent

acting within his authority, and in the course of the business

which he is employed to perform, to the same extent as if it

were his own fraud.

This doctrine of law proceeds not on the ground of any

imputation of vicarious fraud to the principal, but because

with respect to the question as to the liability of a principal

for the acts of his agent done in the course of his master's

business and for his master's benefit, no sensible distinction

can be drawn between the case of fraud and any other wrong (i).

In the above statement, however, the words " for the master's

benefit " are to be read " for the master " (A;), or with a view to

benefit the principal (l). It does not seem necessary that the

principal should have actually derived benefit (m) . The prin-

ciple of the law of agency applies equally to all such cases.

It may be that the master has not authorised the particular

act, but he has put the agent in his place to do that class of

acts, and he is answerable for the manner in which that agent

has conducted himself in doing the business which it was the

act of the master to place him in (i). It is of course assumed

in all such cases that the third party who may seek for redress

has been dealing in good faith with the agent in reliance upon

the credentials with which he has been entrusted by the prin-

cipal, and had no notice, either of any limitation material to

the question of the agent's authority, or of any fraud or other

wrongdoing on the agent's part at the time when the cause

of action arose (n).

A company, whether incorporated or not, is like any other

principal liable to an action of deceit for the misrepresentation

of its directors, or other agents, if the statement relates to a

(i) Banmck v. English Joint Stock and see Thome v. Heard, 1895, A. C.

Bank, L. E. 2 Ex. 265 ; HouldswoHh 495, 502.

V. City of Glasgow Bank, 5 App. Ca. (l) Irving v. Motley, 7 Bing. 551,

326, per Lord Selborne ; Mackay v. per Tindal, C. J.

Commercial Batik of New Brunswick, (m) Swire v. Francis, 3 App. Ca.

L. R. 5 P. C. 394 ; cf. De Lassalle v. 113.

Guildford, 1901, 2 K. B. 215. (n) HouldswoHh v. Gity of Glasgow

{k) British Mutual Co. v. Cha/rn- Bank, 5 App. Ca. 326, per Lord

wood Forrest Co., 18 Q. B. D. 714 ;
Selborne.
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matter as to which they are agents, and if it be made in the

course and as part of the business which they are appointed

by the company to transact (o). This doctrine was approved

of in Mackay v. Commercial Bank of Neio Brunswick {p). In

that case the officer of a banking corporation, whose duty

it was to obtain the acceptance of bills of exchange in which

the bank was interested, fraudulently and without the know-

ledge of the president and directors of the bank, made a

representation to a man, which by omitting a material fact

misled him and induced him to accept a bill in which the

bank was interested, and he was compelled to pay the bill.

It was held he could recover from the bank the amount so

paid.

The principle on which Barwick v. English Joint Stock Bank

proceeded was followed in Swire v. Francis (q), and Weir v.

Bell (r). But in the latter case Lord Bramwell said he did

not consider the reasoning on which Barwick v. English Joint

Stock Bank was founded was satisfactory, but, nevertheless,

he thought it might be supported on the ground that every

person who authorises another to act for him in the making

of any contract undertakes for the absence of fraud in that

person in the execution of the authority given as much as

he undertakes for its absence in himself when he makes the

contract. And this seems consistent with the authorities

if it be understood as confined to cases where the agent is

acting for the principal and not for his own interest (s). The

authority of Barwick v. English Joint Stock Bank is, however,

believed to be conclusive.

But a company is not liable for a fraudulent representation

as to the credit of another person made by its agent, though

made in the interest of the company (t).

When the prospectus of a company omits to specify con-

tracts entered into by the promoters or directors before the

issue of such prospectus, as required by the Companies Act,

(o) Bwrwick v. English Joimi Stock-

Bank, L. R. 2 Ex. 265.

{p) L. R. 5 P. C. 394.

(g) .3 App. Ca. 113.

(r) 3 Ex. D. 244.

(s) Buckley, 117.

(<) Hirst V. West Riding, &c.. Bank,

1901, 2 K. B. 560.
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1900, a man who has been induced by the concealment to

take shares in the company has his remedy against the pro-

moters or directors personally (m), but he is not entitled to

relief under sect. 35 by removal of his name from the list of

shareholders (x).

As a general rule one agent is not responsible for the acts One agent

of another agent unless he does something by which he makes f^ud of other

himself a principal in the fraud (y). The director of a com- ^s^^^-

pany, for instance, before the Directors Liability Act, 1890,

was not liable for a fraud, such as the issue of a fraudulent

prospectus, committed by his co-directors or any other agent

of the company, unless he either expressly authorised or

tacitly permitted its commission (z).

A man who has by his laches or delay barred his right to Laches.

repudiate a contract to take shares in a company on the

ground of fraudulent representation may nevertheless main-

tain an action of deceit against the directors for damages

founded on the same misrepresentation (a) . A man may
affirm a contract, and yet sue the person who by fraud

induced him to enter into it (b) ; but if he affirms the contract

he cannot defend an action for calls on the ground of

fraud (c).

In actions of deceit the measure of damages is not the full Measure ot

consideration which has passed from the defrauded party.

Any benefits received by him under the contract must be

taken into consideration, and the damages recoverable will

be the excess only of the value of the one over the other (d).

The measure of damages is the difference between the actual

value of the property and its value if the property had been

what it was represented to be. When a man has been induced

by false representations in a prospectus to take shares in the

company, the proper mode of measuring the damages is to

(u) Ante, p. 81. C. D. p. 715.

(x) Gavel's Case, 1 C. D. 182. (6) Arnkon v. Smith, 41 C. I).

ly) Gargillv. Bower, 10 C. D. 514. p. 371, per Cotton, L. J.

(z) Ibid.; Peek v. Gumey, L. R. (c) Aa/ron's Reefs v. Twiss, 1896,

6 H. L. 378 ; cf. Doveyv. Cory, 1901, A. C. 273, 294.

A. C. 477. {d) Hogan v. Healey, I. E. 11 C.

(a) Eaglesfield v. Londonderry, 4 L. 122.
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ascertain the difference between the price paid for the shares

and the actual value at the time of allotment, such value

to be ascertained, not by the market value at the time, but

by the light of subsequent events, including, if the company

be in liquidation, the result of the winding-up (e). The party

defrauded can only recover damages to the extent of the loss

he has actually sustained. He cannot recover the entire

price he paid unless the thing prove wholly worthless. If

the article which he has been induced to buy is of any value,

that value in assessing the damages must be deducted from

the price. If the article had any value and he has by his

own act diminished or destroyed that value, he cannot throw

the loss so occasioned on the defendant. But if the article

was worthless from the beginning and only derived its apparent

value from the representation which has proved false, the

measure of damages is the price which the plaintiff was

induced to give for it by the fraud on which the action is

founded. If the article was a share in a company it may be

that it may have had some fictitious value in the share market

at the time of the purchase, but the plaintiff having invested

was not bound to sell it immediately. He was fully entitled

to wait until the company was in operation (/). .

Where there is a fraudulent misrepresentation of the

character or condition of goods, the vendor is responsible

for all injury which is the direct and natural result of the

purchaser acting on the faith of the representation. Where,

therefore, a cattle dealer fraudulently represented a cow to be

free from infectious disease when he knew it was not so, and

the purchaser placed it with five others which caught the

disease and died, the latter was held entitled to recover as

damages in an action for fraudulent misrepresentation the

value of all the cows {g).

In an action for false representation the plaintiff cannot

recover damages if they are too remote and not the immediate

(«) Arhwright v. Newbold, 17 C. (/) Twycross v. Grmd, 2 0. P. D.

D. 302 ; Arnison v. &nith, 41 C. D. 469. See Jury v. Stoker, 9 L. E. 1. 397.

p. 363 ; Shaw v. Hollamd, 1900, 2 Oh. {g) Mulktt v. Mason, L. R. 1 C.

305 ; Cachett v. Keswick, 50 W. R. 10. P. 559.
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consequence of the defendant's a.ot{h). Costs incurred upon

the discovery of the falsehood of a representation in order

to reverse the consequences of the representation are too

remote an injury to be included in a verdict upon an action

of deceit (i).

In a case where a man had purchased shares under a forged

tranter, and the name of the real owner was afterwards

substituted, it was held that the purchaser was entitled to

recover from the company for their negligence in registering

the forged transfer, as damages for the loss of the shares, the

value of the shares at the time the company first refused to

recognise him as a shareholder, with interest at four per

cent. (k). So where a company is estopped from denying that

the person named in a share certificate is the owner of the

shares, and the company cannot give the shares, the measure

of damages is the value of the shares at the time of the

refusal (Z).

The measure of damage for breach of an implied warranty

of authority to give debenture stock is the amount that could

have been recovered from the company if the stock had been

valid (m).

If a mine owner fraudulently works into the mines of his

neighbour and abstracts his minerals, he will be charged the

full value of the minerals when gotten, without being allowed
'

the expenses of getting and severing them. The expenses,

however, of raising the minerals to the pit's mouth will be

allowed him (n). He will also have to pay compensation for

the use of a way-leave under the land. If he dies, his

executor will not after his death be liable in damages for what

damage the owner of the mine may have sustained by the

abstraction of coal from under his land. The estate of the

(h) Collins V. Cave, 4 H. & N. 225 ;
(l) Re Ottos Kopje Diamond Mines,

Barry v. Crosskey, 2 J. & H. 1 ; Peeh 1893, 1 Oh. 618.

V. Gurney, L. K. 6 H. L. 412 ; Angus (m) Firbank's Executors v. Hum-

V. Clifford, 1891, 2 Ch. p. 481. ph/reys, 18 Q. B. D. 54.

(i) Hyde v. Buhner, 18 L. T. 293. (n) Phillips v. Homfray, 6 Ch.

{k) Be Bahia and San Francisco 770 ; Bulli Mining Co. v. Osborne,

Railway, L. R. 3 Q. B. 594 ; Kar- 1899, A. C. 351 ; cf. Jegon v. Vivim,

berg's Case, 1892, 3 Ch. p. 17. 6 Ch. 742.
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wrongdoer is only liable for such profit as it may have derived

from the fraud (o).

When a person employed to purchase purchases secretly

from himself but the fraud complained of does not touch the

value of the article sold, but consisted only of the fraudulent

concealment by the agent that he was selling to his principal,

the proper measure of damages is the difference which the

agent paid and the price at which the principal might have

re-sold it upon the same day upon which he bought it from

the agent. What occurs afterwards cannot be taken into

account (^).

Although it is a general principle that directors or other

persons in a fiduciary position should be charged with the

highest value of the property wrongfully taken by them, they

ought not to be charged with more than the real value, which

is not necessarily the market value (g).

SECTION ni. INJUNCTION EECBIVEB SUMMONS.

The appropriate remedy of the Court may under the peculiar

circumstances of the case be by way of injunction. In

restraining by injunction acts which are fraudulent the Court

exercises a most extensive jurisdiction. Injunctions may be

had upon a proper case being made out to restrain a man from

parting with or transferring property, or paying or recovering

monies (r), from negotiating securities (s) , from selling pro-

perty, &c. (i). So, also, if a man has by his conduct

encouraged another to expend monies on property, or deal

in a matter of interest, the Court will restrain him from

derogating from the interest in which that other has been

induced to deal, or from enforcing his legal right against him,

unless the latter has received the benefit which he contem-

plated at the time he was induced to alter his condition (it).

(o) PhUipps V. Homfray, 24 0. D. 305.

454. (r) Kerr on Inj. 531.

(p) Waddell v. Blockey, 4 Q. B. D. (s) Ibid. 530.

680. («) lUd. 528.

(g) Shma v. Hollamd, 1900, 2 Ch. («) Ante, p. 106.
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Where, accordingly, a lessor, pending an agreement for a

building lease, represented to the intended lessee that he

could not obstruct the sea view from the houses to be built

by the lessee, pursuant to the proposed lease, because he

himself was a lessee under a lease for 999 years, containing

covenants which restricted him from so doing ; but after the

building lease had been taken, and the houses built upon the

faith of the representation, the lessor surrendered his 999

years' lease, and took a new lease omitting the restrictive

covenants, the Court restrained him by injunction from

building so as to obstruct the sea view {x). So, also, the Court

will interfere by injunction to restrain any unfair competition

in trade. The protection of trade marks and trade names was

originally undertaken by the Courts on the ground of pre-

venting fraud {y), but in cases within the Patents, Designs,

and Trade Marks Act, 1883, the wrong to be redressed is now

thought to be no longer a species of fraud, but a wrong in the

nature of a trespass upon a proprietary right. In cases of

trade names and the like outside the statute the principle is

that no one may canvass for custom by falsely holding out his

goods or business, whether by misleading description or by

colourable imitation, as being the goods or business of another.

Its application is not excluded by showing that the style or

words appropriated by the defendant are in themselves not

false as he uses them, or that the plaintiff if he succeeds will

have a virtual monopoly in an exclusive designation which is

not capable of registration as a trade mark. Thus the

assumption of a surname by a man, or even the use of his

own name, for the purpose of fraudulent competition, is a

fraud which the Court will restrain {z). The question in all

these cases is whether the defendant's action actually tends to

cause the ordinary dealer or purchaser to think he is dealing

with the plaintiff or buying the plaintiff's goods {a), but there

is no unfair competition so long as the defendant uses the

(x) Piggott v. Stmtton, John. 359, («) Cash v. Cash, 82 L. T. 655.

1 D. F. & J. 33. (a) Reddaway v. Banham, 1896,

(y) See per Lord Blackburn, 8 A. C. 199.

App. Ca. p. 29.
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name in the honest but erroneous belief that it is common

property in the trade. Underselling, even at a manifest loss,

is not in itself unfair competition (&).

If a fair prima facie case of fraud be made out, the Court

may appoint a receiver before the hearing, even against a

party having the legal title (c).

Summons. Questions of fraud cannot be raised or decided on an

originating summons (d), nor can accounts on the footing of

wilful default be directed (e). A question as to the validity of

a contract in its inception cannot be decided on a summons

under the Vendor and Purchaser Act (/), but the validity of

a notice to rescind may be decided (gr). And on a vendor's

application for a declaration that a good title had been shown,

an order was made in the purchaser's favour rescinding the

contract (h).

Fraud a bar
to apeoific

performance.

SECTION IV. DEFENCE TO SPECIFIC PERFOEMANCB.

Where a party comes to the Court for specific performance

of a contract, he must as to every part of the transaction be

free from any imputation of fraud or deceit. An agreement

affected by misrepresentation or tainted by deceit is incapable

of being made the subject of the interference of the Court in

order to compel its specific performance (i). A contract will

not be specifically enforced against a defendant who estab-

lishes that his entering into it was procured or occasioned by

some fraud on the part of the plaintiff or his agent ; but

whether the fraudulent act of a stranger can ever operate to

deprive an innocent vendor of his right to enforce a contract

seems doubtful (k). When the aid of the Court is sought by

(6) Ajello V. Worsley, 1898, 1 Ch. 44,

274.

(0)

1 Ch.

W
(/)

iCh,

1899,

(9)

Kerr on Receivers, 70, 100.

Sam.dbachandEdmondson,1891,

,99.

Be Hengler, 1893, W. N. 37.

SandbaehcmdEdmondson,1891,

99, 102 ; Wallis and Ba/mard,

,
2 Ch. 515.

Jackson and Woodburn, 37 CD.

Qi) Higgms and Perceval, 1888,

W. N. 172 ; WalJcer and Oakshott,

1901, 2 Ch. 383.

(i) Harris v. Kemble, 5 Bligh,

730 ; but see Greenhalgh v. Brindley,

1901, 2 Ch. 324.

(h) Union Bank v. Munster, 37

C. D. pp. 53—55.
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way of specific performance of a contract, the principles of

ethics have a more extensive sway than when a contract is

sought to be rescinded. The Court is not bound to decree

specific performance in every case where it will not set aside

a contract, or to set aside every contract that it will not

specifically perform (i). Specific performance rests with the

discretion of the Court upon a view of all the circumstances,

and with an eye to the substantial justice of the case (m).

There can, be no specific performance if a material and

important fact be untruly stated (n), or if there be a mis-

description of the property to a material extent in the con-

ditions of sale (o). It is no answer, in a suit for specific

performance, to the fact of the plaintiff having made a false

representation, to say that the defendant was imprudent. A
man who calls for specific performance must be able to show

that his conduct has been clear, honourable, and fair (p).

The Court must see its way very clearly before it will decree

specific performance, and must be satisfied as to the integrity

and good faith of the party seeking its interference (q). Mis-

representation as to a small portion only of the property, the

subject of the contract, will, if the misrepresentation is inten-

tional, prevent a man from coming to the Court to have the

contract enforced. It is not sufficient that the vendor offer

to waive the portion affected by the representation (r). The

effect of a partial misrepresentation is not to alter or modify

the agreement pro tanto, but to destroy it entirely, and to

operate as a personal bar to the party making the application (s).

Misrepresentation of a material fact, by a party or his agent,

although innocently made, will be a bar to the application («).

(Q Wilde V. Gibsmi, 1 H. L. C. 220 ; Walters v. Morgan, .3 D. P.

607 ; Rawlins v. Wickham, 3 D. & J. & J. 718. See Philippa v. Homfray,

.322 ; Broad v. Muntoti, 12 C. D. 131. 6 Ch. 770.

(m) Watson v. MoA-ston, 4 D. M. (q) Walters v. Morgan, 3 D, F.

& G. 230 ; Re Ha/re and O'More, 1901, & J. 718.

1 Ch. 93. W Glermontv.Tashurgh,lJ.&'W.

(n) Price v. Macaulay, 2 D. M. & 119, 120.

Q_ 339, (s) Ibid. ; Stewart v. Alliston, 1

(o) Caballero v. Henty, 9 Ch. 447
;

Mer. 26. See Rcmlins v. Wickhcm,

Goddard v. Jeffreys, 51 L. J. Ch. 57. 3 D. & J. 321.

(p) Cox V. Middleton, 2 Drew. (t) Mullens v. Miller, 22 C. I).
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If a prospectus be issued containing material representations,

and a person accepts shares on the faith of the representations,

the party who made the representations cannot, if they prove

to be untrue, compel the other party to accept the shares,

although he believed what he stated to be true (w). It is a

defence to an action for specific performance that the plaintiff

has made inaccurate representations with respect to the

property, the subject of the contract, although these repre-

sentations proceeded upon and had reference to sources of

information which were equally open to all parties, and might

have enabled the defendant to detect the alleged inaccuracies,

if the evidence shows that they could not have been easily

detected {x).

There may, however, be specific performance although the

description of the property, the subject of the contract, be

incorrect, if it appear that the purchaser knew at the time of

the purchase that the representation was untrue, or inspected

the property before making the purchase, and so acted upon

his own judgment in the matter {y) ; or if there were circum-

stances in the case which demanded further investigation, for

which the vendor afforded every facility («), or if the repre-

sentations which have been made are vague in their terms,

and merely amount to a statement of value or opinion (a).

And specific performance will not be refused merely because

the vendor has done something, unknown to the purchaser,

which renders his position different from the normal position

of a vendor (b)

.

It seems that where it is in the vendor's power to make
good the description of the property, but not by way of money
compensation, he can enforce the contract on condition of

p. 199 ; Wauton v. Coppard, 1899, 134 ; Nene Valley v. Dunkley, 4
X Ch. p. 97. C. D. p. 4.

(m) New Brunswick, &c., Railway {z) Clarke v. Mackintodi, 4 Giff.

Go. V. Mvggeridge, 1 Dr. & Sm. 363, 134.

382. (a) Scott v. Hanson, 1 R. & M.
(a;) Harris v. Keinhle, 5 Bligh, 128 ; Johnson v. Smart, 2 Giff. 151 ;

730 ; Vmny v. Hamcock, 6 Ch. 1. anie, pp. 46, 47, 48.

(y) Dyer v. Hargrave, 10 Ves. (6) Oreenhalgh v. Brindley, 49
505 ; Brooke v. liounthwaite, 5 Ha. W. R. 597, 1901, 2 Ch. 324.

306 ; Clarke v. Mackintosh, 4 Giff.
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doing so (c), and that there may be specific performance of a

contract if the representation at the time of completion be

accurate, although at the time of sale the representation was

not correct. When, accordingly, several cottages let to weekly

tenants were put up for sale and described as "producing 7Sl.

a year," which was not correct at the time the particulars of

sale were issued, but before the day fixed for completion the

repairs were done and the rents were raised, so that on the

day of completion the particulars were quite accurate, it was

held there was not such a misrepresentation as to entitle the

purchaser to resist specific performance (d).

A representation of intention as to future acts upon faith in

which the contract is made may be a ground for refusing

specific performance ; as where a vendor announced at the

sale his intention of making improvements in the neighbour-

hood and approaches which would materially enhance the

value of the property sold, the Court refused ^o give specific

performance, unless he fulfilled the expectation held out to

the purchaser (e). So, also, specific performance of an agree-

ment to take a lease was refused, although the lessee had

taken possession and occupied for two years, on the ground

that the lessor had not fulfilled promises made to improve the

premises (/).

There cannot be specific performance if the description of

the property is of so ambiguous a nature that it cannot with

certainty be known what it was the purchaser imagined

that he was contracting for (9). A vendor of property who

makes statements respecting the property, is bound to make

them free from all ambiguity; and the purchaser is not

bound to take upon himself the peril of ascertaining the true

meaning of the statements (h). A definite representation

upon a fact affecting the value of the subject of sale will

(c) Boicomb V. Beckwith,8'R(i. 100 ; H. L. 414.

Pollock, 523. (s) Stewart v. Alliston, 1 Mer. 26
;

(d) Goddard v. Jeffryes, 51 L. J. Leyland v. Illingworth, 2 D. F. & J.

Oh. 67. 25.3.

(«) Beanmont v. VuTces, Jac. 422 ;
{h) Drysdale v. Mace, 5 D. M.

Myers v. Watson, 1 Sim. N. S. 523. & G. 107 ; Swaisland v. Dearsley, 29

(/) Lamare v. Dixon, L. R. 6 TSeav. 430.
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entitle the purchaser, if the representation be untrue, to

resist specific performance (i). It is the duty of every vendor

to state all the circumstances connected with the property he

is selling, and the incidents to which it is subject, in such a

manner that they can be understood by a person of ordinary

intelligence, and not merely in such a way that only a skilled

lawyer would be able to ascertain the nature of the title under

which he is purchasing (k). And he must not omit to mention

what it is essential for the purchaser to know (l)

.

An agent empowered by a vendor to find a purchaser has

authority to describe the property, and to state any fact or

circumstance which may affect the value, so as to bind the

vendor. If the agent makes a false statement as to the

description or value (though not instructed so to do) which

the purchaser is led to believe and upon which he relies, the

vendor cannot have specific performance (m).

Mere silence as regards a material fact which the one party

is not bound to disclose to the other is not a ground for

rescission or a defence to specific performance (w). But where

there are unusual covenants in a lease, and the seller is silent

as to their existence', he will not be able to enforce specific

performance against a purchaser buying in ignorance of the

covenants (o).

It was said by Jessel, M. E., that although, according to the

decided cases, a vendor who contracts for the sale of leasehold

property described as held under a lease cannot, if nothing

further is said, make a good title, unless it is held under an

original lease, yet in a case where the particulars and con-

ditions of sale of property so described contain enough to give

notice to a purchaser that the property was held under a

derivative lease, the purchaser cannot on that account refuse

to complete or claim compensation on the ground of mis-

(i) Brooke v. Baunthwaite, 5 Ha. 194.

304. (n) Turner v. Green, 1895, 2 Ch.
(k) Sheard v. Venables, 36 L. J. 205 ; but see Brewer v. Brown, 28

Ch. 922 C. D. 309.

(/) Brewer v. Brown, 28 C. D. 309. (o) Reme v. Berridge, 20 Q. B. D.
(m) Mullens v. MiUer, 22 C. D. 523.
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description (jj). This ruling, however, has not been followed,

and it seems now settled that a representation that property

is held by lease when it is in fact held by underlease is a fatal

mistake (q).

In sales by the Court, the Court ought to treat the pur-

chaser more liberally than in the case of ordinary sales (r).

A purchaser cannot, however, on the application for specific Specific per-

performance, take advantage of small circumstances of varia- with compen-

tion in the description of the thing contracted for (s). Although s^''°^-

the description of the property, the subject-matter of the

contract, may be inaccurate in some particulars, or may be

different in some respects and in certain incidents from what

it was represented to be, specific performance will be decreed

if the property is not different in substance from what it was

represented to be, and the misrepresentation has been made
innocently or through mistake, and not wilfully, upon the

terms of the vendor making good his representation or

allowing or giving compensation (t). If, for instance, the

property be subject to incumbrances concealed from the

purchaser, the seller may have specific performance on making

good his assertion and redeeming those charges. So, also, if

the property is subject to a small rent not stated, or the rental

is somewhat less than it was represented to be (u), or if the

property is smaller than it was represented to be (x), or is not

in the state and condition in which it was represented to he(y),

there may be specific performance on the terms of the vendor

allowing a sufficient deduction or abatement from the purchase-

money («). The principle on which the Court proceeds in

such cases is, that if the purchaser gets substantially that for

(p) Camberwell Building Society v. 87, 96 ; Hughes v. Jmes, 3 D. F.

Holloway, 13 C. D. 754. & J. 307.

(q) Re Bmjfus and Masters, 39 (x) Portman v. Mill, 2 Russ. 570
;

C. D. 110. King v. Wilson, 6 Beav. 124 ; Ayles

(r) Arnoldv.Arnold,l4 CD. 219. v. Cox, 16 Beav. 23; Arnold v.

(«) Stewart v. Alliston, 1 Mer. 26. Arnold, 14 C. D. 279.

(t) Pulsford V. Richards, 17 Beav. {y) Dyer v. Hargrave, 10 Ves.

87, 96 ; Price v. Macaulay, 2 D. M. 508 ; Grant v. Munt, Coop. 173 ;

& G. 344. ^'^^^ ^' Hanson, 1 R. & M. 131.

(u) Pulsford T. Richards, 17 Beav. («) Dart, V. & P. 1187.

K.F. 25
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whicli he has contracted, a slight variation or deficiency will

not entitle him to recede from his contract when compensation

can be made in money for the difference (a). A purchaser

cannot, however, be compelled, upon the principle of compen-

sation, to take something substantially or materially different

from that for which he contracted (&). There can be no

specific performance if the description be inaccurate, and the

Court feels that it cannot measure the difference between that

which was promised and the actual fact, so as to found a

proper basis for compensation («). If, for example, a man has

contracted for the purchase of a freehold, he will not be

compelled to take a leasehold (though held for a very long

term) (d), or a copyhold (e) ; nor can a man who has contracted

for a copyhold be compelled to take a freehold (/) ; nor will a

man be compelled to take property held in a different manner

from that which is expressed or implied in the contract, as the

assignment of an underlease instead of an original lease (jr),

or of a redeemable instead of an absolute interest (h), or of an

improved instead of a ground rent(i). Nor can a man who
has contracted for an estate in possession be compelled to

take a reversion expectant on a life estate (A;). Nor where the

vendor has contracted to show a marketable title, will the

purchaser be forced to complete, if the lease is subject to

restrictive covenants (Z). Nor will the Court, even at the

instance of the purchaser under an open contract, decree

specific performance with compensation for restrictive cove-

nants (m). Nor will a man, who has been led by the repre-

sentations of the vendor to believe that the property, the

subject of sale, was in the . possession of a tenant of the

(g) Re Beyfus and Masters, 39

C. D. 110 ; ante, p. 385.

(h) Sug. V. & P. 299 ; Dart,

V. & P. 131.

(i) Stewart v. Alliston, 1 Mer. 26.

(k) Collier v. Jenkins, You. 298.

(l) Cato V. Thompson, 9 Q. B. D.

(a) Howland v. Norris, 1 Cox, 61

Byer v. Hargrove, 10 Ves. 507.

(6) Drewe v. Corp, 9 Ves. 368

Flight V. Booth, 1 Bing. N. C. 377
Arnold v. Arnold, 14 0. D. 279.

(c) Brooke v. Bounthwaite, 5 Ha,

298 ; Cox v. Goventon, 31 Beav. 388,

(d) Drewe v. Corp, 9 Ves. 368. 618'; Haedicke amd Lipski, 1901, 2
(e) Bellamy v. Debenham, 1891, Ch. 666.

1 ^^- *! (m) RvM V. LascelUs, 1900, 1 Ch.

(/) Ayles V. Cox, 16 Beav. 23. 815.
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vendor, be compelled to take a mere right of entry (m). Nor

can a man be compelled to take an estate where incumbrances

or liabilities exist which would materially affect its enjoy-

ment (o), or where a part of the property to which a title

cannot be made, though small in quantity, ip important for

the enjoyment of the whole (p). The Court will not compel a

man to take compensation for that which can hardly be

estimated by pecuniary value (3). And where there is extreme

difficulty in assessing the compensation, that will influence the

Court in refusing such relief (r).

"When upon the sale of land, represented to consist of a

certain specified number of acres, there proves to be a deficiency

in quantity, such deficiency is properly the subject for com-

pensation if the deficiency be not too great. If the difference

be great, there is no case for compensation. The party

prejudiced by the error may, if he pleases, avoid the contract

;

but he cannot have specific performance unless he is willing

to perform the contract without compensation (s). •

Conditions of sale providing for compensation in cases of

error or mistake apply only to innocent errors or accidental

slips, and not to cases where the subject matter of the contract

is materially different in substance from what it was repre-

sented to be {t), nor to cases where the error amounts to a

misrepresentation in law. The function of such conditions is

to prevent such errors from either vitiating the contract

altogether, or causing loss to the purchaser by holding him

bound by a contract which through accident or inaccuracy it

is not possible for the vendor literally to perform (u). A con-

dition providing that an error in the description of the property

shall not annul the sale applies only to an error in the de-

scription of the physical property, and not to a mistake in the

(n.) Lachlan v. Reynolds, Kay, 54. 815.

(o) Dart, v. & P. 1202. (s) Durham v. Legard, 34 Beav.

(p) Arnold v. Arnold, 14 C. D. 612 ; ante p. 101.

279. («) Madeley v. Booth, 2 De G. & S.

(g) Dyer v. Hargrave, 10 Ves. 507

;

722 ; Ayles v. Oox, 16 Beav. 23
;

Cato V. Thompson, 9 Q. B. D. 618 ;
Dimmock v. Hallett, 2 Ch. 29

;

Brewer v. Brovm, 28 C. D. 309. Brewer v. Brown, 28 C. D. 309.

(r) Bvdd V. Lascelks, 1900, 1 Ch. (u) Phelps v. Wliite, 7 L.K. 1. 160.

25—2
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Specific per-

formance not
ordered on
ground of

false repre-

sentations as

to value, &c.

description of the title (x). Such a condition does not apply

to a defect in title (y).

A false representation as to the value of property may

be enough to induce the Court to withhold specific per-

formance (a).

If a vendor affirm that the estate was valued by persons of

competent judgment at a greater price than it was worth, and

the purchaser acts on that representation (a), or if he falsely

affirms that the estate had not been already in the market at

a much lower price, and the purchaser acts on the representa-

tion and agrees to give him what he demands (6), the vendor

cannot have specific performance.

In Mullens v. Miller (c), when an agent commissioned by a

vendor to sell property made a false statement as to its value

(though not instructed so to do) which the purchaser was led

to believe and on which he relied, it was held that the vendor

could not have specific performance.

Mere inadequacy of consideration is not a ground for resisting

specific performance, unless the inadequacy is such as shocks

the conscience and amounts in itself to sufficient evidence of

fraud (cQ. The weight of authority seems to be in favour

of this view, though the authorities are very conflicting (e).

It is no defence to an action for specific performance by the

vendor that during the treaty he falsely assumed the character

of agent for another, when in fact he was dealing on his own
behalf, and that he thereby deceived the purchased as to the

party with whom he was dealing, provided the purchaser does

not show that the deception induced him to enter into the

contract, or occasioned any loss or inconvenience to him
otherwise (/).

(x) Be Beyfus and Masters, 39 C. D.

110 ; cf. Be Hare and ffMore, 49
W. R. 202.

(2/) Debenham v. Sawbridge, 1901,

2 Ch. 98.

(z) Shirley v. Stratton, 1 Bro. C. C.

440 ; Wall v. Stubbs, 1 Madd. 81.

(a) Sug. V. & P. 2.

(6) Boots V. Snelling, 48 L. T. 216.

(c) 22 C. D. 194.

(d) Abbott V. Sworder, 4 De G.& S.

456; Borell v. Dann, 2 Ha. 440;

Haywood v. Cope, 25 Beav. 140 ; but

see Falcke v. Gray, 4 Drew. 659.

(«) Pollock on Contracts, 599.

(/) Fellowes v. Lord Gwydyr, 1

R. * M. 83 ; but see Polloek on Con-

tracts, 102.
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Though a written agreement, if there be no fraud or'Imis- Speciac per-

take, binds according to its terms, although verbally a provision wStTvaria-

was agreed on which has not been inserted in the document, *^°^ proved

either of the parties, if sued in equity for a specific performance evidence.

of the agreement, is entitled to ask the Court to remain neutral,

unless the party suing him will consent to the performance of

the omitted term {g) . As, for instance, when the vendor refused

to perform his agent's engagement that improvements should

be executed on the adjoining property {h) ; or when the lessor

of a house verbally promised the lessee before he executed the

lease to put the house into complete repair (i). But if the

vendor offer to perform the agreement with, if the defendant

so desire, the parol variation or addition, this is sufficient,

and the defendant cannot set up the want of a perfect written

contract (fc) . Specific performance will not, however, be decreed

with the parol agreement superinduced upon it, unless the

party praying for the specific performance has conducted

himself with perfect good faith (Q. Parol evidence is ad-

missible when there is a case for specific performance with

compensation, but an express bargain to make a good title

cannot be modified by parol evidence (m)

.

As on the one hand a Court of equity will not, at the suit Specific per-„j. 1.1! -c c e formance at
of a vendor of property, enforce specinc performance oi a con- suit of pur-

tract for the sale thereof, if the property is different in some

material particulars from what it was represented to be, unless tioa

upon the terms of his allowing compensation, so, on the other

hand, specific performance of a contract for the sale of property

which has been inaccurately described through innocent mis-

take, will not be enforced at the suit of the purchaser, unless

upon the terms of his submitting to allow compensation to the

vendor (w).

((/) ^Finch V. Winchester, 1 V.& B. 785.

378 ; MaHin v. Pycroft, 2 D. M. & G. {I) Walters v. Morgcm, 3 D. F. &
7a5, 795 ;

post, p. 458. J. 725.

{h) Myers v. Watson, 1 Sim. N. S. (m) Cato v. Thompson, 9 Q. B. 1).

523, 529. 619 ; May v. Piatt, 1900, 1 Oh. 616.

{i) Uliappell V. Gregory, 34 Beav. [n) Leslie v. Tonipson, 9 Ha. 268 ;

25CI. Fainter v. Newby, 11 Ha. 30.

{k) Martin v. Fycroft, 2 D. M. i G.

chaser vrith

compensa-
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But specific performance with compensation will not be

decreed at the instance of a purchaser, where owing to a

mistake on the part of the vendor injustice would be done to

him by a judgment for that purpose (o).

No specific There can be no specific performance of an agreement, the
performance _ ,

of an agree- subjd'ct matter and contents of which amount to a fraud on
ment in fraud j.t,„ „„i,i;„ / „\
of the public,

the public (i3).

(o) Hare and O'More, 1901, 1 Ch. {p) Post v. Mwrsh, 16 C. D. 395.

93.
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CHAPTEE VIII.

PLEADING.

In actions brought for the purpose of impeaching trans-

actions on the ground of fraud it is essential that the nature

of the case should be distinctly and accurately stated. The

facts must be so stated as to show distinctly that fraud is

charged (a). Any charge of fraud or misrepresentation must

be pleaded with the utmost particularity (b) ; it will not be

inferred from the circumstances pleaded, at all events if those

circumstances be consistent with innocence (c) . A general

charge of fraud, however strong, without alleging specific

facts, is not sufficient to sustain the action. It must be

shown in what the fraud consists, and how it has been

effected. The fraud alleged must be set forth specifically in

particular and in detail, so that the person against whom it is

charged may have the opportunity of knowing what he has to

meet, and of shaping his defence accordingly {d). Where,

accordingly, on appeal, charges of fraud failed, the appellant

was not allowed to contend, for the first time, that the

pleading and evidence disclosed a case of negligence (e).

Fraud is a conclusion of law ; and it is wholly immaterial and

insufficient to allege that an instrument has been obtained by

fraud, unless the things done constituting the fraud are stated

on the face of the statement of claim (/). But although

particulars of fraud must be specifically pleaded otherwise

(a) D(wy V. Garrett, 7 C. D. Society, 5 App. Ca., pp. 697, 701,

489, per Thesiger, L. J. 709 ; La/wrcmce v. Norreya, 15 App.

(6) Bedgrave v. Httrd, 20 C. D. Ca. p. 221 ; WilUs v. Lord Howe,

p. 6 ; and see Clydesdale Bank v. 1893, 2 Ch. 545.

Baton, 1896, A. C. 381. (e) Connecticut Ins. Co. v.Kava-

(c) Ibid. ; BulUvant v. Att.-Oen. nagh, 1892, A. C. 473.

for Victoria, 1901, A. C. 196. (/) Gilbert v. Lewis, 1 D. J. & S.

(d) WalMngford y. Mutual 38, 49, per Lord Westbury.
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evidence in proof of them will not be admissible {g), yet where

the party is unable to plead except in general terms, he may

be entitled to discovery before giving particulars so as to

enable him to plead in detail (h), and in such a case the

defendant's application for particulars may be ordered to

stand over until the defence has been put in(i).

In civil proceedings it is in general sufi&cient to allege the

miisrepresentation relied on, and the facts and circumstances

that render it fraudulent, without specifically alleging a

fraudulent intent, which is a legal inference from the facts.

If the facts create a fraud it is not necessary to allege the

fraudulent intention, nor will the word "fraud" create a

fraud if the facts themselves do not establish it {k). The

statement of claim should state whether the alleged repre-

sentations were oral or in writing, and when and where each

of them was made (Z) ; but the motive in making them is

immaterial and need not be stated (m). The acts alleged to

be fraudulent must be set out, and then it must be stated

that these acts were done fraudulently, though from these

acts fraudulent intent may be inferred (m).

Where a plaintiff alleged that certain entries in certain

books were false, he was ordered to give particulars of such

entries ; and after having given them, he was ordered, on an

application for further particulars, to state in a general way

the nature of the falsehood or fraud alleged against each

item(o).

If the facts alleged do not necessarily amount to a fraud,

but only may amount to fraud, there should be an averment

of fraud {p) . If the acts are innocent in themselves it is not

ig) Symonds v. City Bank, 34 (m) Herring v. Biachoffshevm,

W. R. 364. 1876, W. N. 77.

(fe) ieifc^v. A66ot«, 31C.D.374. (to) Ibid.; Johnson v. Bwmes,
(i) Sachs V. Spielman, 37 C. D. W. N. (1883) 32.

295. (o) Newport, dc, Co. v. Painter,

(k) Thorn V. Biglamd, 8 Exoh. 34 C. D. 38 ; Harbord v. Monk, 38

725, per Lord Wensleydale ; Da/vy L. T. 411.

V. Ga/rrett, 7 0. D. 489 ; Johnson {p) Bwoy v. Oam-ett, 7 C. D.
V. Barnes, W. N. (1883) 32. p. 489, per Thesiger, L. J. ; Salo-

{T) SeUgmann v. Yovmg, 1884, mon v. S., 1897, A. C. p. 35;

W. N. 93. Betjemcmm v. B., 1895, 2 Ch. 474.
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to be presumed that they were done with a fraudulent inten-

tion. So an allegation of an intent to evade a statute is not a

specific allegation of fraud (q).

It is not necessary to aver and prove fraud in order to

obtain protection for a trade mark (r).

If the transaction sought to be impeached be between

solicitor and client or principal and agent, the statement of

claim should allege that the defendant was the solicitor or

agent at the time of the transaction, if such be the ground on

which relief is sought. If the case is not so stated in the

pleadings, evidence to prove it cannot be admitted (s).

If a party seeks rescission of a contract, it is not necessary

that there should be a declaration of his intention to rescind

before plea (t), nor need he aver that he can restore the

property, this being presumed as a usual if not a necessary

consequence when he applies to have the contract rescinded

and everything placed in statu quo.

If a statement of claim charges notice, it is sufficient to

allege such notice as a fact, without averring facts as evidence

of the charge (m). It is not, however, necessary to charge

notice in a statement of claim to which a plea for valuable

consideration without notice might be pleaded (x). An allega-

tion that the defendant was aware, and had notice of, &c., is

sufficiently specific to let in evidence that he had notice

through his soHcitor {y). But the doctrine of imputed notice

cannot be applied in support of a direct personal charge of

fraud against the client (z).

When a party seeks to avoid the Statute of Limitations on

the ground of fraud, the statement of claim should set forth

specifically by distinct averments the particular acts which

(q) BulUvamt v. Att.-Gen. for Co., L. E. 7 Ex. p. 35.

Victoria, 1901, A. C. 196. (a) Ord. XIX. r. 23.

(r) Singer Machine Manufac- (x) Hughes v. Oamer, 2 Y. & J.

bwrimg Co. v. Wilson, 3 App. Ca. 328.

391, 396 ; ante, p. 879. (y) M'Mahon v. M'Ehoy, I. E.

(s) WilUams v. Llewellyn, 2 Y. 5 Eq. 1.

& J. 68. See Montesquieu v. (z) Wilde v. Gibson, 1 H. L. C.

Sandys, 18 Ves. 301. 605 ; Be Tetley, 3 Manson, 321.

(t) Clough V. L. d N. W. Ely.
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eonstitute the fraud, as well as the time when it was dis-

covered, in order to enable the defendant to meet the fraud

and the alleged time of its discovery, so that the Court may
see whether by the exercise of ordinary diligence the discovery

might not have been made before (a).

The rule that the Court will only grant such relief as the

plaintiff is entitled to upon the case made by his pleadings

is strictly enforced where the plaintiff relies upon fraud (6),

and where his case rests solely on the ground of fraud, he

cannot pick out from the allegations in his pleadings facts

which might, if not put forward as proofs of fraud, have

warranted the Court in granting relief (c). But if other

matters be alleged which give the Court jurisdiction, the

Court may give so much relief as under the circumstances the

plaintiff may be entitled to (d). The plaintiff may claim that

certain transactions may be deemed fraudulent, and also

alternative relief upon the supposition of such transactions

not being set aside for fraud (e).

If a judgment or order be obtained by fraud, the proper

remedy is by original action, and not applying to the Court

for a rehearing (/).

A trustee in bankruptcy cannot at the hearing insist on a

case of fraudulent preference, unless he has raised it in the

pleadings {g).

When the same person has been induced to part with his

property at an undervalue at two different times, through

the misrepresentations of two different agents of the same

principal, one action may be brought to set aside both trans-

actions, although in themselves wholly distinct, and the same

cannot be objected to for multifariousness Qi).

(a.) See CHbba v. Chdld, 9 p. 391 n. (e).

Q. B. D. 59, mfra, p. 398. (e) Bowen v. Evans, 2 H. L. C.

(6) Wilde V. Gibson, 1 H. L. C. 280.

605. (/) Flower v. Lloyd, 6 C. D.
(c) Hickson v. Lombard, li. E. 297; and see <m<e, p. 301.

1 B.. li. 324: ; post 415. (g) Holdemess v. Banhin, 2
(d) Harrison v. Guest, 6 D. M. D. F, & J. 258.

& G. 424, 438; Silliard \. Eiffe, (h) WaMiami v. Stainton, 1

L. E. 7 H. L. 39 ; but see ante, D. J. & S. 678.
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A shareholder who seeks to be relieved from his shares on
the ground of misrepresentation in the prospectus of the
company, must allege the misrepresentation on which he
relies, and must allege that it was made to the plaintiff with
the view of inducing him to act thereon, and that he acted in

reliance upon such representation. It is not, however, for

the plaintiff to explain with exact precision what was the

mental process by which he was induced to act (i), nor to

prove that if the misrepresentation had not been made he

would not have taken the shares (k). If the Court sees that

the prospectus is of such a nature as would tend to induce the

plaintiff to enter into the contract, the inference is that he

acted on the inducement, and you want no evidence that he

did so act (Q.

If a case of fraud is alleged in respect of the formation of a

company, it must be set up by an action, and not by proceedings

under the winding-up order (?n).

To support an action of deceit there must be the assertion

of that which the party making it knew to be false. The

scienter must be either expressly alleged, or there must be an

allegation that is tantamount to the scienter of the fraudulent

representation (n). In actions of deceit the plaintiff should

aver that the representation of the defendant was false to his

knowledge, that it was made under circumstances on which

the plaintiff might reasonably rely, that the plaintiff acted in

consequence of the defendant's false representation,' and has

suffered actual loss thereby (o). In actions of deceit, whether

against a person or a company, the fraud of the agent may be

treated, for the purpose of pleading, as that of the principal

who is sought to be made answerable in the action (p)

.

(i) Aarons Beefs v. Tviiaa, 1896, C. p. 633 ; Angus v. Clifford, 1891,

A. C. 273, 280. 2 Oh. 449.

(k) CarUmgy. London and Leeds (o) Hyde v. Buhner, 18 L. T.

Bank, 56 L. J. Ch. 321. 293.

(J) Smith V. Chadtoick, 20 C. D. <(p) Barwick v. English Joint

p. 44 ; Arnison v. Smith, 41 C. D. Stock Bank, L. K. 2 Ex. 265 ;

p. 369. Mackay v. Conwnercial Bank of

(m) Leifchild'a Case, 1 Eq. 231. New Brunswick, L. K. 5 P. C. 394.

(n) Wilde v. Gibson, 1 H. L.



396 PLEADING.

Where the consideration has been obtained by means of a

contract, although induced by fraud, the plaintiff cannot

assert any other contract than that in fact made. If he

treats the transaction as a contract, he must take the contract

altogether and be bound by the specified terms. He cannot

avail himself of defendant's fraud so as to rescind the contract

and substitute a new contract on different terms. But he

may, if he disafi&rm the contract, recover his property, or

damages for the fraud as a substantive wrong (q). When, for

example, a man has sold goods on credit, although he has

been defrauded into selling them, he cannot by reason of the

fraud sue for the price before the credit has expired, but he

may treat the sale as a nullity and claim a return of the

goods. By suing for the price he affirms the contract. If he

treats the contract as a fraud he should claim a return of the

goods (r). If a contract is altogether rescinded there is no

sale. The defrauding party is not a purchaser, but a person

who has tortiously got possession of them(s). A plaintiff

who comes to the Court with the contract as an existing

contract cannot have the relief to which he would be entitled

if the contract had been rescinded. He cannot recover the

money, which, if the contract stands, is not repayable (t)

.

Defence. The defence of fraud must be specially pleaded (m), and

where the party pleading relies upon any misrepresentation,

fraud or undue influence, particulars must be stated in the

pleading [x). A plea to an action on a contract by a defen-

dant that he had been induced to enter into the contract by

the fraudulent representations of the plaintiff, should aver

that he had repudiated the contract by giving up the benefit

under it (y).

Under the rules of pleading, the plea of fraud imports an

allegation that the defendant on discovering the fraud

(2) Ferguson v. Carrmgton, 9 (<) Cwrgill v. Bower, 10 C. D..

B. & C. 59 ; Slmi^tt V. Srmth, 1 Or. 517.

M. & B. 312. (it) Ord. XIX. r. 15.

W Ibid. {x) Ord. XIX. r. 6.

(«) Sehuay v. Fogg, 5 M. & W. (y) Bwloh-y-PVwm Lead Mining
86. Co. V. Bwynea, L. R. 2 Ex. 324.
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disaffirms the contract. But if the evidence shows or the jury

find that the defendant has not disaffirmed the contract, the

plea is bad, for only part of it is proved (z). In an action to

enforce a contract in which the defendant sets up the plea that

he was induced by fraud to enter into the contract, it is not

necessary for the defendant expressly to repudiate the contract.

In order to rebut the plea, it is for the plaintiff to show that

the defendant adhered to the contract notwithstanding the

discovery of the fraud (a).

A plea that a general reference to contracts is notice of their

contents is no answer to a charge of fraudulent misrepresen-

tation (6).
'

A defendant to an action on a contract, if he seeks for

damages on the ground of fraud, must, in his counterclaim,

plead knowledge on the part of the plaintiff that the allega-

tions made by him were untrue (c).

Where a defendant to an action relies upon the acquiescence Plea of

- acquiesoeuce.

of the plaintiff, he must aver that the plamtiff knew that

the defendant was acting in reliance on the acquiescence

of the plaintiff, or that the acts relied on were such as to

induce a reasonable man to believe that the plaintiff had

acquiesced {d).

The Statute of Limitations must now always be raised by Plea of

statute of

an express plea, except in actions for the recovery of land, m Limitations.

which a defendant in possession is allowed to plead generally

that he is in possession and may yet rely on the statute (e).

On the other hand, where the pleader seeks to avoid the

Statute of Limitations by pleading concealed fraud, he must

state his case with the utmost particularity, or the pleading

may be struck out (/). In such a case the plaintiff should state

in his reply that he did not discover and had not reasonable

(2) Domes v. Harness, L. K. 10 (e) Lindsey Petroleum Co. v.

C. P. 166. Hurd, L. B. 5 P. C. 221 ; and see

(a) Aarons Beefs v. Twiss, 1896, Ord. XXI. r. 21 ; Bawhins v. Pen-

A. C. 273. rhyn, 4 App. Cas. 61.

(6) Ibid. p. 287. (/) Laivrance v. Norreys, 15

(c) Bedgravev. Hurd, 20 C. D. 1. App. Ca. 210 ; BulU Coal Mvnvng

(d) Smith V. Hayes, I. B. 1 Co. v. Osborne, 1899, A. C. 351

;

Q L_ 333_ Be MeCallum, 1901, 1 Ch. 143.
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means of discovering the fraud within six years, and that

the existence of such fraud was fraudulently concealed by the

defendants (gr).

Pleading pur- The defence of purchase for value without notice must be
oh fliRP for

value without specifically alleged and proved by those who rely on it (/i) ; but
notice.

jj -j. jg ^ jjjg^ inference from the facts alleged, that, it seems,

will be sufficient (?').

When a party relies upon the plea, he must, in his plea,

aver expressly that the person who conveyed was seised, or

pretended to be seised, when he executed the conveyance, and

that he was in possession, if the conveyance purported an

immediate transfer of the possession at the time when he

executed the deed (k). It must aver the consideration, and

actual payment of it. A consideration secured to be paid is

not sufficient (Q. The plea must also deny notice of the

plaintiff's title or claim previous to the execution of the deeds

and payment of the consideration (m) ; and the notice so

denied must be notice of the existence of the plaintiff's title,

and not merely notice of the existence of a person who could

claim under that title (re).

There seems to be no case where replication of purchase for

value without notice has been held a good answer to a plea of

fraud (o), and qumre whether a vendor who is estopped from

denying his conveyance can successfully plead that it was

obtained by the fraud of a third party (p).

The defence of the Statute of Frauds must always be dis-

tinctly raised on the pleadings (q). The defendant need not

specify upon which section he relies, but if he does, he

cannot alter it by amendment (r).

iff) Oibbs V. Guild, 9 Q. B. D. 59. Dr. & War. 31.

(h) Att.-Gen. v. Biphosphated («i) Tourville v. Ncdsh, 3 P.

Gucmo Co., 11 C. D. 327. Wms. 307.

(i) Taylor v.BlakelocTc,82 CD. (n) Kelaallv.B ennett,lAtk.522.

p. 564. (o) Onward Bmlding Society

(k) JacJcson v. Rowe, 4 Buss. v. Smithson, 1893, 1 Ch. 1, per
514. See as to case where pur- Lindley, L. J.

chase is of a reversion, Hughes v. (p) Ibid.

Garth, Ambl. 421. (g) Ord. XIX. r. 15 ; cf. r. 20.

(I) Hardingham v. NichoUs, 3 (r) Jam^s v. Smith, 1891, 1 Ch.

Atk. 304; Molony v. Kernan, 2 384.
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Wilful default must be pleaded, though" the rule is not now

so strict as was the case before the Judicature Acts (rr)

.

All estoppels must now be specially pleaded (s). There

must be a precise and specific averment of a particular fact to

create estoppel (t).

The Statute 13 Eliz. c. 5 should be specially pleaded (u).

It is the universal practice, except in the most exceptional Amendment.

circumstances, not to allow an amendment for the purpose of

adding a plea of fraud where fraud has not been pleaded in

the first instance {x) ; but under special circumstances such

an amendment has been allowed at the trial (y)

.

(rr) Be Barclwy, 1899, 1 Ch. p. (u) Tuck v. Southern Counties,

681 ; Williams on Account, pp. 29, dtc, 42 0. D. 471.

175. (») Bentley v. Black, 9 Times

(s) See Ord. XIX. i. 15. Eep. 580, per Bsher, M. B.

(t) Onward Building Society v. (y) Biding v. Hawkins, 14 P. D,

Smithson, 1893, 1 Ch. p. 11. 56.



( 400 )

CHAPTEE IX.

PAETIES.

Who may sue. INASMUCH as the right to Set aside or rescind a voidable

transaction is alternative and co-extensive with the right of

affirming it, it follows that a voidable contract may be

avoided by or against the personal representatives of the

contracting parties (a). And as, subject to the Land Transfer

Act, 1897, a contract or settlement of land is enforceable

by or against the heir or devisees of the parties, so it may

be avoided by or against them where grounds of avoidance

exist (&).

So, also, may a remainderman, under a settlement, bring

an action to set aside a transaction, into which his predecessor

in title, under the settlement, has been induced by fraud to

enter (c). If fraud has been practised on a tenant in tail, and

has been carried into effect by barring the entail, and he dies

without issue, and without confirming the transaction, the next

remainderman may bring an action to set it aside ; but not, if

there were an independent intention to bar the entail, and the

fraud applies only to some part of the transaction, distinct

from that object (d).

The right of action to recover the value of shares on the

ground of misrepresentation in a prospectus is capable of

transmission on the plaintiff's death to his representatives (e).

But if a party entitled to avoid a transaction has precluded

himself by his own acts or acquiescence from disputing it in

(a) Including trustees in bank- Tnate v. Ledger, 2 Gifif. 157.

ruptcy. (c) Brydges v. Bramfill, 12 Sim.

(6) Bellamy v. Sabine, 2 Ph. 369.

425 ; Charter v. Trevelyan, 11 CI. {cC) Bellamy v. Sabime, 2 Ph.

& F. 714 ; Gresley v. Mousley, 4 425.

D. & J. 78 ; Clark v. Malpas, 31 (e) Twycross v. Grant, 4 C. P. D.

Beav. 88, 4 D. F. & J. 401 ; Long- 40.
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his lifetime, his representatives cannot come forward to dispute

it afterwards (/).

In an action for misrepresentation and therefore in an action

under the Directors' Liability Act, 1890, a person ought not

to sue on behalf of himself and the other members of the

class to which he belongs, as his claim is purely personal (g).

But a number of persons may join as plaintiffs in actions

for misrepresentation although their claims are separate (h).

Thus where several persons separately apply for debentures on

the faith of a prospectus containing misrepresentations they

may jointly sue the directors, as they have a claim for relief

arising out of the same transaction (i).

The general rule is that the company itself should be

plaintiff in an action against the promoters and directors of

the company to set aside a contract of sale or purchase upon

the ground that it was obtained by means of fraudulent repre-

sentations in the prospectus and for the recovery and repay-

ment of the purchase money (A), but where the acts com-

plained of are acts which a majority of the shareholders cannot

sanction so as to bind the minority, and it is impossible through

the improper conduct of the directors to get the company to

impeach these acts, a shareholder may bring an action on

behalf of himself and all the other shareholders (Z).

If the directors of a company have misrepresented the state

of the company, the whole body of the shareholders cannot

maintain an action to recover the money which they have lost

from the directors ; nor can the shareholders as a body, though

the directors by misrepresenting the state of the company have

caused larger dividends to be paid than ought to have been

paid, make the directors liable to repay the dividends (m)
;

(/) ShoUowe V. WilUams, 3 MacBougall v. Oardmier, 1 C. D.

D. F. & J. 535, 541. 13 ; Duckett v. Gover, 6 C. D. 83.

(g) Hallows v. Femie, 3 Ch. (I) Mason v. Harris, 11 C. D.

471. 108 ; SpoTces v. Ch-osvenor Hotel

(h) E. S. C. Ord. XVI. r. 1

;

Co., 1897, 2 Q. B. 124 ; Alexamder

Armson v. Smith, 41 C. D. 348. v. Automatic Telephone Co., 1900,

(j) DrimcqUer v. Wood, 1899, 1 2 Ch. 56.

Ch. 393. {m) Turquamd v. Ma/rshall, 4

(k) FosB V. Harhottle, 2 Ha. 461

;

Ch. 376.

K.P. 26
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but the company can sue them for a breach of trust as in a

winding-up (n).

The right to bring an action of deceit, or to have relief, on

the ground of misrepresentation, is not confined to the person

to whom the false representation has been made, but extends

to third persons, provided it appear that the representation

was made with the intent that it should be acted on by such

third persons, or by the class of persons to whom they may be

supposed to belong, in the manner that occasions the loss or

injury (o). It is sufficient if the representation be made to a

third person to be communicated to the plaintiff, or to be

communicated to a class of person of whom the plaintiff is

one, or even if it is made by advertisement to the public gener-

ally with a view to its being acted on, and the plaintiff as one

of the public acts on it and suffers damage thereby (p). But

if the misrepresentation does not itself cause damage to the

third party but is merely incidental to some lawful act which

does cause damage it is not actionable (q).

Where, accordingly, a representation was made to the plain-

tiff's father with a view to being acted on by the plaintiff,

it was held that by acting on it the plaintiff had a right of

redress (r). So, also, a party may make inquiry where such is

the custom through his bankers (instead of personally) con-

cerning the standing of a third person, and it is no objection

to a claim for redress for a fraudulent answer given to the

plaintiff's banker that the representation was not made to the

plaintiff (s). So, also, where directors of a company put forth

a prospectus containing false representations for the purpose

of selling shares of the company, the false representations are

deemed to have been made to all who read the prospectus and

(w) Oxford BwiTMng Society, 35 v. CarhoKc Smolce Ball Co., 1892,
C- D. 502. 2 Q. B. 484 ; and see ante, p. 295.

(o) Barry v. CrossTcey, 2 J. & H. (q) Ajello v. Worsley, 1898; 1 Ch.
1 ; PeeTc v. Gurney, L. E. 6 H. L. 274.

412 ;
and see ante, pp. 295, 296. (r) Lamgndgew.Levy, 4 M. &W.

{p) Swift V. Winterhotham, 337.

L. E. 8 Q. B. 258 ; Bichardson v. (g) Swift v. Winterhotham, L. E.
Silvester, ibid., 9 Q. B. 34 ; Hose- 8 Q. B. 244.

good V. Bull, 36 L. T. 618 ; CarliU
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become purchasers of shares from the company in reliance

upon the statements there made (t).

The right of an allottee of shares in a company who has

been induced to apply for them on the faith of fraudulent

statements in the prospectus, to bring an action of deceit

against the directors does not extend to a purchaser of shares

in the market, though he may have purchased the shares upon

the faith of statements contained in the prospectus. The

prospectus is not addressed to purchasers ; it is exhausted

when the shares have been allotted. The responsibility of

directors who issue a prospectus misrepresenting actual or

material facts or concealing facts material to be known does

not, as of course, follow the shares on their transport from an

allottee to a purchaser from him. In order that the purchaser

should be enabled to maintain an action of deceit against the

directors in respect of losses occasioned by his belief in the

prospectus and his consequent purchase of shares, he must

show some direct connection between them and himself in the

communication of the prospectus and its influence upon his

conduct in becoming a purchaser (m) . There must be some-

thing to connect the directors making the representation with

the purchaser as in Scott v. Dixon (x), by selling a report con-

taining the misrepresentation complained of to a person who

afterwards purchases shares upon the faith of it. Where,

therefore, the object with which the prospectus is issued is not

merely to induce applications for allotment but also to induce

persons to whom it is sent to purchase shares in the market,

its function is not exhausted on allotment, and the person

issuing the prospectus is responsible to any person to whom

the prospectus has been sent who is induced by the false

representation to purchase shares and thereby sustains

loss (2/).

A party partially interested in an estate may maintain an

action to set aside a conveyance of such interest fraudulently

(f) Ba/rry v. Orosahey, 2 J. & H. H. L. 378.

21 ; PeeTc v. Qumey, L. E. 6 H. L. (as) 29 L. J. Ex. 62 n.

378. {y) An&rews v. Mochford, 1896,

(m) PeeTt V. Gurney, L. E. 6 1 Q. B. 372.

26—2
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obtained from him, without making the other persons interested

in the estate parties (z).

Applications under the Companies Act, 1862, s. 35, to have

a name removed from the list of shareholders must be made

by the person aggrieved or any member of the company or the

company itself. When a winding-up order has been made,

the application must be made in the name of the company

and not of the liquidator (a).

Plaintiff It is a general rule that a Court of Justice will not interpose

actively in favour of a man who is particeps criminis in an

illegal or fraudulent transaction (b). The Court will take

the objection as to the illegality of the transaction, even

although the defendant himself does not(c). Where both

parties are equally offenders against the law, the maxim, potior

est conditio possidentis, prevails, not because the defendant

is more favoured, where both are equally criminal, but

because on the principle of public policy the Court will not

assist a plaintiff, who has paid over money or handed over

property in pursuance of an illegal or immoral contract, to.

recover it back (d). If, accordingly, a deed has been executed,

or a conveyance made, to enable a party to contravene the

provisions of an Act of Parliament, no suit in equity will lie

to set aside the deed or recover the estate. The party execu-

ting it cannot be heard to allege his own fraudulent purpose.

He is estopped from confining the operation of his deed within

the limits of his intended fraud (e). In a case where a man,

in order to give his brother a colourable qualification to kill

.

game, conveyed some land to him, it was held that his widow

could not avoid the conveyance in an action of ejectment

against her by the brother (J). So, also, money paid in

(z) Henley v. Stone, 3 Beav. 355. Q. B. 312 ; post, pp. 407, 408.

(a) Kintrea's Case, 5 Ch. 95. (e) Brackenhuryv.Braclcenbiiry,

(b) Cecil V. Butcher, 2 J. & W. 2 J. & W. 391 ; Cecil v. Butcher,

572 ; JDoe v. Boberts, 2 B. & Aid. ibid. 572 ; Groves v. Groves, 3 Y. &
369 ; WilUcmis v. Williamis, 20 J. 163. Comp. Childers v. Childers,

C. D. 659. 1 D. & J. 482.

(c) Hamilton v. Ball, 2 Ir. Eq. (/) Doe v. Boberts, 2 B. & Aid.

191, 194. 369 ; Bowes v. Foster, 2 H. & K.

(d) Taylor v. Chester, L. E. 4 785.
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furtherance of a fraud or other unlawful purpose cannot be

recovered back((;).

A distinction has been taken between cases where a deed

executed, or a conveyance made, for an illegal purpose, has

performed its office, and been accompanied by the completion

of the purpose, and cases where the deed or conveyance has

not been used for the purpose for which it was executed (A).

But the distinction does not seem sound. If a grantor, so far

as he can, completes the transaction for an illegal purpose,

and leaves it in the power of the grantee to make at his

pleasure the illegal use of the instrument originally intended,

he merits the consequences attached to the illegality of his

act(i). It is difficult to see upon what principle it can be

contended that a man, who intends to commit a fraud, shall

not have relief if he succeed in his attempt, but shall be

relieved if he fails or hesitates to proceed, because he fears a

failure. His intention is as fraudulent in the one case as in

the other (k).

A distinction has also been taken between cases where the

conveyance has been made with the privity of, or the deed

has been delivered to, the grantee, and cases where the con-

veyance has not been communicated to the grantee, nor the

deed parted with by the grantor (l). But there is a pre-

ponderance of authority in support of the proposition that,

although a voluntary deed is made without the knowledge of

the grantee, and has been kept in the hands of the grantor,

a Court of equity will not relieve against it (m). Inasmuch

as it is well established law that a man who executes a volun-

tary settlement passes the estate out of himself, though he

retains the deed in his own possession (n), it is impossible to

iff) Beghie v. Phosphate Sewage (Jc) Batemcm v. Ba/msoAj, Sau. &

Co., L. E. 10 Q. B. 499
;
post, pp. So. 478.

407, 408. (0 Bwch v. Blagrave, Amb. 264 ;

(h) Plata/mone v. Staple, Coop. Chroves v. Oroves, 3 Y. & J. 163 ;

251. of. Battle v. Hornibrook, 1897, 1

(i) Cecil V. Butcher, 2 J. & W. Ch. 25.

578 ; Doe v. Boberts, 2 B. & Aid. (m) Cecil v. Butcher, 2 J. & W.
369 ; Roberts v. Boberts, Dan. 578 ; Brackenbury v. B., ibid. 391.

143 ; Crroves v. Groves, 3 Y. & J. (n) Boberts v. Williams, 4 Ha.

163. 130.
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contend that the distinction attempted to be made is a sound

one.

The rule that the Court will not actively interpose in favour of

a man who is particeps criminis in a fraudulent transaction, like

most other general rules, admits of exceptions. An exception

to the rule takes place where the party seeking relief, although

particeps criminis, is not in pari delicto with his associate.

There may be, and often are, very different degrees of guilt

of parties who concur in an illegal act. One party may act

under circumstances of oppression, imposition, undue influ-

ence, of great inequality of age or condition, so that his guilt

may be far less in degree than that of the other party (o).

Accordingly an innocent person who has by fraudulent

misrepresentations been induced to take part in the commis-

sion of a criminal offence can maintain an action against

those by whose false statements he was led to commit it, and

recover damages from them for losses he has sustained {p).

Illegality resulting from a fraudulent misrepresentation or

from pressure or from an attempt to stifle a prosecution, do

not fall within that class of illegalities in which the Court

stays its hand, but are of a class in which the Court will

actively give its assistance in favour of the oppressed party,

by directing monies to be repaid (q).

Other cases which form an exception to the general rule

are cases where the act or deed in which the parties concur

is against the principles of morality or public policy. In
such cases there may be on the part of the Court itself a

necessity of supporting the public interest or policy, however
reprehensible the conduct of the parties themselves may
be (r). So, the purchase of a bankrupt's estate secretly, by
a person for the benefit of the solicitor to the assignees was
set aside at the suit of the bankrupt, after his bankruptcy had

(o) Oshome v. WilUtmis, 18 Ves. vineial Ins. Co., 8 C. D. 477 ;

379
;
Beynell v. Sprye, 1 D. M. & Burrows v. Bhodes, 1899, 1 Q. B.

G. 678, 679 ; Bowes v. Foster, 2 H. 816.

* ^- '^8S- (r) Lcm V. Law, Ca. t. Talb.

(p) Burrows v. Bhodes, 1899, 1 140 ; St. John v. St. John, 11 Ves.
Q. B. 816. 685.

(j) Dttvies V. London and Pro-
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been annulled, though there was evidence to show that the

bankrupt had been privy to the transaction (s).

If money is paid or goods delivered for an illegal purpose,

the person who has so paid the money or delivered the goods

may recover them back before the illegal purpose is carried

out ; but if he wait till the illegal purpose is carried out, or if

he seeks to enforce the illegal transaction, in neither case can
he maintain an action. The law will not allow that to be

done. In permitting a man to recover before the illegal

purpose is carried out, the law does not carry out the illegal

transaction. The effect is to put the parties in the same
situation as they were in before the illegal transaction was
determined upon and before the parties took any steps to

carry it out (t).

There is great difficulty in applying the maxim potior est

conditio possidentis to a case where money has been placed in

medio, and where the Court must do something with it or leave

it to be locked up for ever («).

When a party to an illegal or immoral contract comes him-

self to be relieved from that contract, or its obligations, he

must distinctly and conclusively state such grounds of relief

as the Court can legally attend to. He should not accompany

his claims to relief, which may be legitimate, with claims and

complaints, which are contaminated with the original immoral

purpose (x). A distinction will be taken between cases where

a party has actually accomplished the bad purpose to which a

deed was auxiliary, and cases in which he had not participated

in the bad purpose which it was the very object of the deed to

procure (y).

A distinction is taken in equity between enforcing illegal

contracts, and asserting title to monies arising from an illegal

contract. If the transaction alleged to be illegal is completed

and closed, so that it will not be in any manner affected by

(«) Adams V. Sworder, 2 D. J. & vmciallns. Co., 8 C. D. 477.

S. 44. (x) Batty v. Cheater, 5 Beav.

(<) Taylor V. Bowers, 1 Q. B. D. 103.

300; Be Great Berlin Steamiboat (y) Benyon v. Nettlefold, 17

Co., 26 C. D. 616. Sim. 56 ; Sismey v. Eley, 17 Sim. 1.

(«) Da/vies v. London a/nd Pro-
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•what the Court is asked to do, the party to the transaction,

who has possessed himself of the monies arising out of the

transaction, cannot be permitted to set up the illegality of the

transaction against the otherwise clear title of the other. One

of two partners, or joint adventurers, therefore, who has pos-

sessed himself of the property, common to both, cannot be

permitted to retain it, by merely showing that in realising it

some provisions in an Act of Parliament, or in the fiscal law

of a foreign state, may have been violated {z). So, also, and

upon a similar principle, notwithstanding the rule that as

between tort-feasors there is no equity, if two trustees are

equally guilty of a breach of trust, but one has received the

monies, the other may maintain an action against him to

recover the trust property {a).

In Sykes v. Beadon (b), however, Jessel, M. K., said he did

not think the fact that an illegal transaction may be concluded

was a ground for the interference of the Court. He was of

opinion that no Court would lend its assistance in any way

,
towards carrying out an illegal contract : that such a contract

cannot be enforced by one party to it against the other, either

directly by asking the Court to carry it into effect or indirectly

by claiming damages or compensation for breach of it; though

there might be cases in which a party to such a contract might

recover from a third person money paid over to that person in

pursuance of the contract, and other cases in which a person

might recover from the parties to such a contract monies

obtained by them from him on the representation that the

contract was legal.

Parties In all cases of fraud the hand of the Court is not arrested

by the death of the wrongdoer. An action survives against

his executor when the wrong complained of has benefited the

estate of the deceased (c). But if no benefit has accrued to the

(a) Sharp v. Twylor, 2 Ph. 801

;

1 Q. B. 816.

Sheppard v. Oxenford, 1 K. & J. 496. (c) BwwUns v. WicTcham,, 3 D. &
(a) Baynourd v. Woolley, 20 Beav. J. 304 ; Orealey v. Mousley, 4 D. &

583. J. 78 ; Wahha/m v. Sta/mtxm, 1

(6) 11 C. D. 170, and see Great D. J. & S. 690; New Sombrero

Berlin Steamboat Co., 26 C. D. Phosphate Co. v. Erlamger, 5 G.T>.

616; Burrows v. Rhodes, 1899, 74.

defendants.
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estate of the deceased from the wrong complained of, an action

will not survive against his executor {d), unless in cases where

the executor can be said to have taken the estate with the

liability to make good his testator's representations out of it (e)

.

As a rule an action of deceit falls within the maxim actio

personalis moritur cum persona, and is not maintainable (/).

But such an action may be maintained against the personal

representative of the wrongdoer if it can be shown that pro-

perty belonging to the plaintiff has been appropriated by the

deceased and added to his estate (g). The fact that the

deceased in his lifetime profited by his wrong is not enough

to make his personal r*epresentative liable to be sued after his

death. The benefit must consist in the acquisition of property

or its proceeds or value. If the damages are unliquidated and

uncertain the executors of a wrongdoer cannot be sued, though

he may have reaped an indirect benefit from the act com-

plained oi(h). But the estate of a deceased director may be

rendered liable in respect of any claim in the nature of a

breach of trust (i).

It seems doubtful whether a right of action under the

Directors' Liability Act, 1890, survives against the director's

executors (A). But a right of action under sect. 38 of the

Companies Act, 1867, survives on the plaintiff's death, and

may be prosecuted by his legal personal representatives (I).

All persons who lend themselves to a fraud and receive

money from the defrauded ,party may be made parties to an

action to set aside the transaction, and to recover the monies

which they have received. If trustees lend themselves to a

fraud, by their cestui que trust, the liability is a joint and

several one of all the accomplices (in). So, also, a man who

(d) Peek v. &wmey, L. B. 6 (i) Masonic Co. v. Sharpe, 1892,

H. L. 392. 1 Ch. 154.

(e) Ingram, v. Thorpe, 7 Ha. 67. {k) FranJcenbtcry v. Chreat Horae-

(f) Peek V. Gumey, L. B. 6 less Carriage Co., 1900, IQ.B. 504:.

H. L. 377, 392 ; Da/voren v. (2) Twycross v. Grant, 4 C. P. D.

Wootton, 1900, 1 1. E. 273. 40.

{g) PhilUps V. Homfra/y, 24 (m) Phosphate Sewage Co. v.

C. D. p. 454. Harimont, 5 C. D. 466 ; and see

(h) Ibid. ; Be Dtmcan, Terry v. Bamby v. Coutts, 29 C. D. 500, as to

Stoeetmg, 1899, 1 Ch. 387. complicity.
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has been guilty of a fraud, in concert with one of several trustees,

may be joined in an action against the trustees generally (n).

All persons concerned in the commission of a fraud are to

be treated as principals : no person can be permitted to excuse

himself as the agent or servant of another (o). If an agent in

the course of his employment commits a fraud upon another

party, whereby damage ensues to the party injured, he will be

liable to the party injured, though his principal would be so

likewise (p)

.

The right of action is given to the party injured by the fraud

against all persons who have joined in committing it, although

the concurrence of some of these persons might be unknown to

the party injured at the time of the injury (q).

If a man has abetted a fraud, the absence of a personal benefit

resulting from it is no excuse ; he may be justly made respon-

sible for its results, and even if no other relief can be had

against him, he may be compelled to pay the costs of the

action (r). Solicitors who have abetted their clients in a fraud,

or have prepared deeds to carry it out, may be made parties

to an action to set aside the fraudulent transaction, and are

liable to pay the costs, even though they may have derived no

personal benefit therefrom («).

If solicitors deliberately deal with trust property so as to

make themselves trustees de son tort, or assist with knowledge

in a fraudulent design, they may be made liable as principals (t)

;

but they must be shown to have actual notice of the fraud or

trust, and will not be liable on the mere ground of constructive

notice (m).

In an action, however, founded on alleged misrepresentation,

it is improper to make as party to the action an attorney,

(n) Att.-Gen. v. Cradock, 3 M. (r) Seddon v. Connell, 10 Sim.

& C. 85. 85 ; Clark v. Girdwood, 7 C. D. 18.

(o) CuUen v. Thompson's Trus- (s) Bowles v. Stewart, 1 Sch. &

tees, 4 Maoq. 424, per "Lord West- Lef. 227 ; Beadles v. Burch, 10

bury. Sim. 332 ; Berry v. Artnitstead, 2

(p) Weir V. Bell, 3 Ex. D. 248, Keen, 227 ; Phosphate Sewage Co.

per Cookburn, C. J. v. Ha/rtmont, 5 C. D. 444.

(g) Cullen v. Thompson's Trus- (t) Cordery, 147.

tees, 4 Maoq. 432. (u) Williams v. W., 17 C. D. 437.
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agent, or arbitrator who has taken no active part in making
the statement out of which the action arises, and who has

been connected with it in such a way as to have made no

profit out of it, merely with a view to making him liable for

costs in case the principal defendant should fail (x).

A solicitor, like any other agent, may be liable for the costs

of an action where he is properly chargeable with any of the

relief sought against the principal. But it is wrong to make

a solicitor a party to an action without seeking any relief

against him, except payment of costs or discovery (y).

The liability of a principal may be incurred by the solicitor

of a company towards the shareholders («). But where the

object of the action is not to set aside the transaction but to

recover profits unfairly made by persons in a fiduciary

character, a solicitor qua solicitor who has not shared in the

profits is not a proper party (a). Nor is a solicitor who has

drawn up an instrument which is set aside or rectified on the

ground of fraud, a proper party to the action, if he has only

committed a blunder in the matter and not abetted the fraud (b).

Where one by power of attorney appoints another to be his

agent to deal with property, and that agent is guilty of fraud

in dealing with third parties in respect of such property, the

principal cannot render such third parties liable where they

have had no complicity in the fraud nor were able to gather

from the power of attorney that the agent was going beyond

his powers (c).

A person filling a position of a fiduciary character, as an

agent, is liable for a breach of duty, though he may have

derived no benefit from it. Where two agents concur in a

fraud, and one of them only derives benefit from the fraud,

the other is also liable in equity for the benefit so derived {d).

(x) MatUas\. Yetts, 46 L. T. 372.

497 ; comp. Heatley v. Newton, 19 (6) Glwrh v. Qwdwood, 7 C. D.

C. D. 326, where an auctioneer was 18.

held to be rightly made a party. (c) Damhy v. Coutts, 29 C. D.

(2^) Burstall v. Beyfus, 26 C. D. 500.

35 ; voal, p. 429. (f^ Wcdahami v. Stamton, 1 D. J.

(z) Phosphate Sewage Co. v. & S. 678. See Peek v. Gumey,

Hartmont, 5 C. D. 894, 443. L. E. 6 H. L. 398.

(a) Bagnal v. Carlton, 6 C. D.
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Those who having a duty to perforin, represent to others, who

are interested in the performance of it, that it has been per-

formed, make themselves responsible for all the consequences

of the non-performance (e).

If a man has been induced by the false representations, or

fraud, of a particular shareholder in a company to purchase

shares, the only necessary party to an action for the return of

the purchase-money, and for an indemnity, is the person who

sold the shares (/).

If A. induce B. by misrepresentation to buy, and B. sell

without misrepresentation to C, an action will not lie by B.

and C. against A. to rescind (g) .

It is not necessary that all the parties charged with fraud

should be made parties. Where there are several partners,

some of whom have committed fraud, any of the persons

jointly and severally liable may be sued without making the

others parties (h).

A man who has released the principal actor in a fraud,

cannot go on against the other parties who would have been

liable only in a secondary degree (i).

A partner being liable for the fraud of his co-partner, when

acting within the proper scope of the partnership business, a

firm of bankers or solicitors is liable for fraud practised upon a

client by a member of the firm (A;). The client, or principal,

is entitled to relief against the other partners, not only if the

case is one in which he might have recovered against such

other partners, but also if the remedy at law against the other

partners is barred by lapse of time (I). The original liability

of one partner for the fraud of a co-partner is continued as

well after as before the dissolution of the partnership (m). A
fraud, however, committed by a partner whilst acting on his

(e) Blair v. Bromley, 2 Ph. 360. Bro. C. C. 164, 1 Cox, 346.

(/)' Tv/mer v. Hill, 11 Sim. 1, Qc) Brydges v. Bramfill, 12 Sim.

16. 369 ; Blai/r v. Bromley, 5 Ha. 542,

ig) Edmibro' Breweries v. MolU- 2 Ph. 354 ; St. Auhyn v. Smart, 3

son, 1894, A. C. 96. Ch. 646.

(fe) Plmner v. Gregory, 18 Eq. (Q Blair v. Bromley, 2 Ph. 354

;

627. Moore v. Knight, 1891, 1 Ch. 547.

(i) Thompson v. Harrison, 2 (m) Ibid,
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own separate account, is not imputable to the firm, although,

had he not been connected with it, he might not have been in

a position to commit the fraud («).

But if the firm has derived benefit from the fraudulent trans-

action, the other partners are jointly and severally liable with the

partner who has committed the fraud to make good the money

which has been fraudulently received by the firm, though the

other partners have not committed any violation of duty (o).

Inasmuch as one partner has no authority to bind the other

partners by borrowing money, unless it is borrowed in the

usual course of business and for business purposes, if a client

advances money to one of a firm of solicitors on the represen-

tation that it was to be lent to a client, and the solicitor

fraudulently appropriates the money, his partner, if he had

no knowledge of the fraud, is not liable to make it good, for

it is not the business of a solicitor to act as a scrivener (p).

"Where a syndicate has been formed for promoting a com-

pany and fraud has been practised in the matter, the members

of the syndicate are jointly and severally liable {q). The

estate of a deceased member of the syndicate is liable to the

extent that it may have been benefited by the fraud (r).

The infancy of the defrauding party will not exempt him,

for though the law protects him from binding himself by

contract, it gives him no authority to cheat others (s).

A bankrupt is not a proper party to an action brought by the

trustee under his bankruptcy to set aside a conveyance executed

by the bankrupt with intent to delay or defeat his creditors (t).

(n) Ex p. Eyre, 1 Ph. 227

;

Sewage Co. v. Hartmont, ibid. 394

;

Coomer v. Bromley, 5 De Gr. & Sm. Lagunas Co. v. Lagunas Syn.,

532; Bishop v. Countess of Jersey, 1899, 2 Ch. 420, 441.

2 Drew. 143. (»") New Sombrero Co. v.

(o) Imperial Mercantile Credit Erlanger, ibid. 74 ; Peek v.

Association v. Coleman, L. B. 6 Ourney, L. E. 6 H. L. 377.

H.Tj. 189 ; Moore v. Knight, 1891, (s) Stikemam v. Dawson, 1 De G.

1 Ch. 547. & S. 90 ; Lempriere v. Lange, 12

(p) Plumer v. Gregory, 18 Eq. CD. 678; Woolf v. W. 1899, 1 Ch.

621 ; Cleather v. Twisden, 28 C. D. 343 ; cf. Thwrstan v. Nottingham

340. Building Society, 1901, 1 Ch. 88.

(g) New Sombrero Co. v. {t) Weise v. Wardle, 19 Eq. 171.

Erlamger, 5 C. D. 74 ; Phosphate
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CHAPTEE X.

PROOF.

A MAN who alleges fraud must clearly and distinctly prove

the fraud he alleges. The onus probandi is upon him to prove

his case as it is alleged in the statement of claim (a), or in his

particulars (6). Every material step in the evidence which

makes out a case of fraud must be proved by sufficient

evidence (c). If he complains of fraud in the prospectus of a

company, it is for him to prove that it was false, and false to

the knowledge of the defendant, or at all events that he did

not believe it, and that he was misled by it to his prejudice (tZ).

If the fraud is not strictly and clearly proved, as it is alleged,

relief cannot be had, although the party against whom relief

is sought may not have been perfectly clear in his dealings (e).

Fraud will not be carried by way of relief one tittle beyond

the manner in which it is proved to the satisfaction of the

Court (/).

If a case of actual fraud is alleged, relief cannot be had by

proving only a case of constructive fraud (^). But where

material allegations of fraud are proved, the plaintiff will

obtain relief, though other allegations are not proved (h).

"When a statement in a prospectus is clearly capable of two

meanings, the plaintiff must swear that he understood it in

the false sense, and was deceived (i). If he is uncertain, he

(a) Bella/my Y.Sahme,7,'Ph. 425, (d) Smith v. ChadwicTc, 9 App.

448; Blcdr v. Bromley, 5 Ha. 559; Ca. 187 ; GJasier v. Bolla, 42 C. D.

Jenrwngg v. Broughton, 17 Beav. 436.

239 ; Smith v. Kay, 7 H. L. C. 750
; (e) Mowatt v. Blake, 31 L. T. 387.

Moxon V. Payne, 8 Ch. 881; Crcdg (/) 11 Jur. N. S. p. 52, per Lord

V. Philipps, 3 C. D. 733. Westbury.

(b) Sachs V. Spielmum, 37 C. D. (§') Wilde v. Gibson, 1 H. L. C.

295. 605.

(c) Angus v. CUford, 1891, 2 Ch. Qi) Moxon v. Payne, 8 Ch. 831.

p. 479. (j) ArJcwright v. Newbold, 17
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must make inquiries or consult the memorandum and articles,

for if he does not do so he cannot fairly say that he has been

deceived (A;). But except in the contract to take shares, he is

not, even when invited to do so, called upon to prosecute

inquiries (I) . It is not sufficient that the party deceived made
some investigation into the facts, or that he had the means

of discovering the truth. In the case of false representation

negligence or laches affords no answer unless there is such

delay as to bring in the Statute of Limitations (m)

.

If the statement of claim alleges a case of fraud, and the

title to relief rests upon that fraud only, the action will be

dismissed, if the fraud as alleged is not proved. It cannot be

allowed to be used for any secondary purpose. But if the

case does not entirely rest upon the proof of fraud, but rests

also upon other matters, which are sufficient to give the

Court jurisdiction, and are separable from the case of fraud,

and the case of fraud is not proved, but the other matters

are proved, relief will be given in respect of so much of the

statement of claim as is proved (re).

If a party alleges that a contract was obtained from him by

fraud, the burden of proving the fraud lies on him (o). Thus

to make out a case of promotion money it is not enough to

show that all the consideration did not reach the vendor's

pocket, but you must show that the price was swollen fraudu-

lently for the purpose of making the company pay promotion

money in addition to what was understood to be the real

purchase-money (^). So, also, if fraud is established against

a party, it is for him, if he alleges acquiescence in the other

party, to show when the latter acquired a knowledge of the

truth and prove that he knowingly forbore to assert his

C. D. p. 324 ; Smith v. Chadwich v. Lempriere, L. E. 4 P. C. p. 597;

9 App. Ca. 187. Thomson v. Eastwood, 2 App. Ca.

(k) Hallows V. Fernie, 3 Ch. 475. p. 243 ; and see amte, p. 394.

(Z) Caballero v. Henty, 9 Ch. 447

;

(o) Glasier v. Bolls, 42 C. D. 436.

Bedgrave v. Hurd, 20 C. D. p. 13. See ante, p. 395, as to proof of fraud

(m) Bedgrave v. Hwd, 20 0. D. in a prospectus.

1, 13, 22, 24. (p) Arhwright v. Newbold, 17

(n) HilUard v. Eiffe, L. B. 7 H. L. CD. 301, 319.

39 ; Chartered Bank of Australia
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rights (q). So in an action to enforce a contract in which the

defendant sets up the plea that he was induced by fraud to

enter into it, it is not for the defendant to repudiate the con-

tract, but for the plaintiff to show that the defendant adhered

to the contract notwithstanding the discovery of the fraud (r).

So, also, where a man makes a false representation to another,

the onus probandi is on him to show that the other party

waived it and relied on his own knowledge («).

It is not enough to show that the plaintiff had the means of

knowledge and might have found out the truth (t). Mere

means of knowledge is not the same thing as knowledge (u)

;

it is only evidence of a want of bond fide belief. Where

knowledge is relied upon as a defence, the truth must be

brought clearly home to the deceived {x)

.

Evidence. The rules of evidence are the same in equity as at law {y).

Whether certain facts, as proved, amount to a fraud, is a

question for the Court as well at law as in equity. The facts

to constitute a fraud must be found at law by the jury {z).

In equity they are found by the Court ; but a Court of Equity

is not justified in finding such facts upon any less or different

kind of proof than would be required to satisfy a jury. The

law in no case presumes fraud. The presumption is always in

favour of innocence, and not of guilt. In no doubtful matter

does the Court lean to the conclusion of fraud. Fraud is not

to be assumed on doubtful evidence. The facts constituting

fraud must be clearly and conclusively established {a). Cir-

cumstances of mere suspicion will not warrant the conclusion

of fraud (6). The proof must be such as to create belief, and

(q) Lmdsey Petrolewm Co. v. (y) Qlyn v. BanTc of Englcmd, 2

Hurd, L. E. 5 P. C. 221. Ves. 41.

(r) Aanron'a Beefs \.Twisi,l%9&, (z) Mv/rray v. Mann, 2 Exoh.
A. C. 273. 539.

(g) Bedgrwve v. Hii/rd, 20 C. D. (a) Bowen v. Evans, 2 H. L. C.

P- 13. 257; M'Cormiclc v. Grogan, L. E.
{t) Bedgrave v. Bv/rd, 20 0. D. 4 H. L. 97 ; amte, p. 391.

P- 21. (6) Parflt v. Lawless, 2 P. & D.
(u) BrownUev. Campbell, 5 Apip. 471 ; M'CormicTc v. Orogam, L. E.

Ca. 925, 952. 4 H. L. 97 ; Thomson v. Eastwood,
[x) Armson y. Smdth, 41 C. D. 2 App. Ca. 233.

369, 371.
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not merely suspicion. If the case made out is consistent with

fair dealing and honesty, a charge of fraud fails (c).

In an action of deceit brought on the ground that a particular

article used by the defendant is a colourable imitation of the

plaintiff's, the conclusion of a judge on a view by him of the

two articles that the defendant's article is calculated to deceive

is not sufficient ; the judge must be satisfied by independent

evidence that there is at least a reasonable probability of

deception (d).

It is not, however, necessary, in order to establish fraud,

that direct affirmative^ or positive proof of fraud be given (e).

Circumstantial evidence is not only sufficient, but in many
cases it is the only proof that can be adduced. In matters

that regard the conduct of men the certainty of mathematical

demonstration cannot be expected or required. Like much

of human knowledge on all subjects, fraud may be inferred

from facts that are established. Care must be taken not to

draw the conclusion hastily from premises that will not

warrant it ; but a rational belief should not be discarded

because it is not conclusively made out. If the facts estab-

lished afford a sufficient and reasonable ground for drawing

the inference of fraud, the conclusion to which the proof tends

must, in the absence of explanation, or contradiction, be

adopted (/). It is enough if from the conduct of a party the

Court is satisfied that it can draw a reasonable inference of

fraud ig), or if facts be established, from which it would be

impossible, upon a fair and reasonable conclusion, to conclude

but that there must have been fraud (h). So a voluntary

settlement may be set aside under 13 Eliz. c. 5, without proof

of actual intention to defeat creditors, if, under the circum-

stances, it will necessarily have that effect (i).

(c) Hamilton v. Kirwan, 2 J. & & Sm. 105 ; Humphrey v. Olver,

L. 401 ; Pares v. Pares, 38 L. J. Ch. 28 L. J. Ch. 406 ; Pa/rfit v. Lawless,

218 ; a/nte, p. 391. 2 P. & D. 472.

(d) London General Omnibus Co. {g) 10 Ch. 580, jper Mellish, L. J.

V. LoMell, 1901, 1 Ch. 135. (h) Piohles v. PicUes, 31 L. J.

(e) Stikemanx. Dawson,! Be Q. Ch. 146; Be Man-sden's Trust, 4

& Sm. 105 ; Pickles v. Pickles, 31 Drew. 599.

L. J. Ch. 146. (i) Freeman v. Pope, 5 Ch. 588 ;

(/) Stikeman v. Dawson, 1 De G. but see Bx p. Mercer, ante, p. 185.

K.F. 27
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The onus of proving that one of several misrepresentations

which led to a contract was not a material inducement to

enter into it is on the party who has made the misrepresenta-

tion (/c) . It is not for the applicant to explain with exact

precision what was the mental process by which he was in-

duced to act (l). Nor need he show that the misrepresentation

was the sole cause of his acting as he did ; he may recover

though he was also induced by other things, as for instance,

his own mistake (m).

A misrepresentation may be of such a character as to be

clearly material and such as to induce the contract, in which

case no evidence of materiality or of its having been an

inducement is wanted (?i). It , is not sufficient to prove

that the party deceived made some investigation or had

the means of discovering the truth (o) . But if the mis-

representation is not obviously material or is ambiguous,

the party deceived must in the former case prove it to be

material, and in the latter prove the sense in which he under-

stood it, and must in either case prove that he was induced

by it{p).

Fraud may be proved from the acts and conduct of a party

as well as from his written declaration (q). The motives with

which an act is done may be, and often are, ascertained and

determined by circumstances connected with the transaction,

and the parties to it. Various facts and circumstances evince

sometimes with unerring certainty the hidden purposes of the

mind. "A deduction of fraud," says Kent(r), "may be

made, not only from deceptive assertions and false represen-

tations, but from facts, incidents, and circumstances, which

may be trivial in themselves, but may, in a given case, be

often decisive of a fraudulent design " (s).

(k) Nicol's Case, 3 D. & J. 387. 13, 22, 24.

{I) Aaron's Beefs v. Ttuiss, 1896, (p) Smith v. ChadwicTc, 20 C. D.

A. C. 273, 280. 45, 64 ; 9 A. C. 187.

(m) Amison v. Smith, 41 C. D. (?) Walters v. Morgan, 3 D. F. &
348, 359, 369. J. 718.

(ra) Awron's Beefs v. Twiss, 1896, (r) 2 Comm. p. 484.

A. C. 273, 280. («) See Owen v. Homan, 4 H. L.

(o) Bedgrave v. Hurd, 20 C. D. G. 1033.



PBOOF. 419

Evidence of similar frauds on the part of the defendant

committed on other parties in the same manner are admissible

in evidence, if they tend to prove the motive or intention

which actuated the defendant in the transaction under investi-

gation. In a vast number of cases such evidence is the only

means of establishing fraud. Many fraudulent transactions

are apparently fair until the fraud is shown by proving virtu-

ally what has happened—the real facts underlying the evident

ones—and one great element of fraud is the intent of the

parties. Intent, motive, design, complicity, together with

other acts, may show fraud. If evidence of this kind were

inadmissible, fraud would frequently never be proved. It is

no doubt true that in order to prove that A. has committed

fraud on B., it is neither sufficient nor relevant to prove that

A. has committed fraud on C, D., and E. But the case is

different, if it can be shown that the fraud on B. is one of a

class of other transactions, having common features, the

features being the false pretence and the knowledge of that

false pretence on the part of the defendant {t).

In an action against a vendor for misrepresentation in the

sale of goods, if it is shown that a material representation has

been made by the vendor to induce the purchaser to buy, and

that such representation is not true in fact, and it is proved

that it was not true to the vendor's knowledge, the question

cannot be asked him as to whether he did or did not entertain

some other belief as to its truth, as the Court cannot enter

into any question as to the state of a man's mind when the

representation was made(?/).

Where the fraud on a vendor is effected by means of assur-

ances given by a third person of the buyer's solvency and

ability to pay, the procif that such assurances were made must

be in writing (a;).

Though the proof of fraud rests on the party who alleges it. Burden of

, . .in,-!. 1 • 1 • n proof may be
and m the absence of any special relation from which influence shifted,

is presumed the burden of proof is on the person impeaching

(fj Blalce V. Albion Life Ass. 384, per Jessel, M. B.

Soc, 4 C. P. D. 101, TO6. (x) Haslock v. Ferguson, 7 A. &

(m) Hine v. Champion, 7 C. D. E. 86; ante, p. 371.

27—2



420 PROOF.

the transaction {y), yet circumstances may exist to shift the

burden of proof from the party impeaching a transaction on

the party upholding it. If the evidence establishes a prima

facie case of fraud, or shows that an instrument is false in any

material part, the burden of showing that the transaction was

fair lies upon the party who seeks to uphold it {z). If, for

example, it appear that the donee of a power of appointment

had at any time before the exercise of the power, the intention

to derive a personal benefit from its exercise, or to make an

appointment in fraud of the power, the burden rests on those

who support the appointment to show that the intention had

been abandoned at the time of the execution of the appoint-

ment (a). So, also, where conditions of sale are misleading,

the rnius is on the vendor to show not only that the purchaser

had the means of information, but that he relied on his own

information or judgment and was not in fact misled by the

misrepresentation (h) . So, also, where within a few months

after making a voluntary settlement the settlor calls a meeting

of his creditors and lays before them a statement showing him-

self to be insolvent, the burden is on him to show solvency at

the date of the settlement (c). So, also, if a man fraudulently

mingles monies belonging to another with monies of his own,

it, lies on him to sever the portion which is affected by the

fraud from that which is not affected by the fraud {d). Not-

withstanding the maxim omnia presumuntur rite esse acta,

whenever any person by donation derives a benefit under a

deed to the prejudice of another person—and more especially

if any confidential relation exists between them—the Courts

so far presume against the validity of the instrument as to

(y) ToTcer v. Taker, 3 D. J. & S. land, 5 Ch. 61 ; Bcmibrigge v.

487.

,

Browne, 18 C. D. 188.

{z) Watt V. Grove, 2 Sch. & Lef. (6) Torrance v. Bolton, 8 Ch.

502; Buasell v. Jackson, 10 Ha. 118.

213 ; Cottam v. Eastern Counties (c) Crossley v. Elworthy, 12 Eq.

Bhj. Co., 1 J. & H. 243 ; Bowie v. 158 ; Mackay v. Douglas, 14 Eq.

Saunders, 2 H. & M. 250 ; Breeg v. 106.

Coke, 6 Ch. 648. (d) Bussell v. Jackson, 10 Ha.
{a) Humphrey v. Olver, 28 L. J. 213.

Ch. 406 ; Topham v. Duke of Port-
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require some proof (varying in amount according to circum-

stances) of the absence of anything approaching imposition,

overreaching, undue influence, or unconscionable advantage.

If, therefore, it appear that a fiduciary, or confidential relation

exist between the parties to a transaction (e), or if it be estab-

lished by evidence that one of the parties possessed a power

of influence over the other (/), or was in a position to exercise

dominion over the other ig), the burden of proof lies upon the

party filling the position of active confidence, or possessing

the power of influence, or dominion, as the case may be, to

establish, beyond all reasonable doubt, the perfect fairness and

honesty of the transaction, and he is bound to preserve

evidence to show that all was rightly done (li). So the poverty

and ignorance of a vendor throw upon the purchaser the onus

of proving that the transaction was fair, just and reason-

able (i) . Parol evidence is admissible in such cases to prove

the fairness of the transaction, but it is to be received and

weighed with the most scrupulous accuracy, and to be dealt

with as having its weight affected by the circumstances under

which the parties stood {k). If an agent for sale purchases

the estate, or an interest in the estate, which he is employed to

sell, the burden of proving that a full disclosure was made to

his principal of the exact nature of his interest lies on him,

and is not discharged merely by swearing that he did so if his

evidence is contradicted by the principal, and is not corrobo-

rated {I). So, also, and upon the same principle, those who

take a benefit under a will, and have been instrumental in

preparing and obtaining it, have thrown upon them the burden

of showing the righteousness of the transaction (m). So, also,

(e) Benson v. Seathom, 1 Y. & Ch. 498 ; O'BorTce v. BoUngbroke,

C. C. C. 340 ; Allfrey v. Allfrey, 1 2 App. Ca. 834.

Mac. & G. 99 ; Billage v. Southee, (h) Kimg v. Anderson, I R. 8 Eq.

9 Ha. 540 ; Moore v. Prance, ibid. 637.

303 ; ante, p. 135. (i) Fry v. Lame, 40 0. D. 312.

(/) CooTce V. Lamotte, 15 Beav. Qe) Be Holmes's Estate, 3 Giff.

240; Kay v. Smith, 7 H. L. C. 347; Walher v. Smith, 29 Beav.

750; Tophamv. Duke ofPortland, 394.

5 Ch. 61 ; Bainbrigge v. Browne, 18 (I) Dwnne v. English, 18 Eq. 524.

C. D. 188 ; ante, pp. 166, 170. (m) Fulton v. And/rew, L. R. 7

(gi) Lord Aylesford v. Morris, 8 H. L. 449 ; supra, pp. 272, 274.
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a man who takes advantage of a deed of gift or voluntary

Bettlement, and sets it up against the donor or author of the

settlement must, as a general rule, be able to show that the

donor or author thoroughly understood the contents of the

deed, knew what he was doing, or at all events was protected

by independent advice, and was not acting under the pressure

of undue influence. If there are any unusual provisions in

the deed, he must be able to show that they were brought to

the notice of and were understood and approved of by the

donor or author of the settlement (w). If, for example, the

gift be not subject to a power of revocation, the party taking

the benefit may have thrown upon him the burden of proving

that the donor meant the gift to be irrevocable (o). But where

a voluntary deed is impeached, the onus of supporting it does

not necessarily rest upon those who set it up. A man of full

age and sound mind, who has executed a voluntary deed by

which he has denuded himself of his property is bound by his

own act, and if he comes to have the deed set aside, he must

prove some substantial reason why it should be set aside (p).

There is no general presumption against the validity of

gifts as such(g), and in the absence of any special relation

from which influence is presumed the burden of proof is on

the person impeaching the transaction, and he must show

affirmatively that pressure or undue influence was employed (r).

When a party is under the obligation of showing that an

unprofessional person understood the contents of a deed or

instrument which he executed, the mere proof .of its having

been read over to him unaccompanied with proper explana-

tions is not sufficient (s). It must be proved that the nature,

effect, and contents of the deed were explained to and perfectly

understood by him (t). It is not sufficient for a solicitor

(n) PhiUppa v. Mullmigs, 7 Ch. C. D. 145.

246 ; Tv/rner v. Collms, ibid. 329. (r) Taker v. Taker, 3 D. J. & S.

(o) Wollaston v. Tribe, 9 Eq. 44. 487 ; Pollock on Contracts, 584.

(p) Henry\.Arm8trong,18C.D. (s) noghtonY.Eoghton,15Bea,v.
668; Ogilvie v. Littleboy, 1897, 311. See Sharp \. Leach, 31 Be&\.

W. N. 53 ; JJafee V. Hooper, 83 L. T. 503; Fulton v. Andrew, L. E. 7

669. H. L. 449.

(2) See Allcard v. Shmner, 36 (i) Moore v. Prance, 9 Ha. 304

;
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employed to prepare a marriage settlement for a lady to say

in general terms that he explained it to her. He ought to

say what was the explanation he gave, and what was the

meaning and effect of the limitations as stated by him to

her (m), and further, he should satisfy himself that the

transaction is one which it is right and proper under the

circumstances to carry out (ar).

The intervention of an independent third party, or adviser,

is an important ingredient in showing the fairness of a trans-

action (y). If a solicitor be employed, there is always strong

prima facie evidence that the party for whom he was acting

knew the nature of the transaction (z) : in all cases, indeed,

where an independent legal adviser or solicitor is employed,

the evidence that everything which was necessary to be known

had been brought to the knowledge of his employer, would be

conclusive (a). The intervention, however, of another solicitor

goes for nothing unless it be shown that he had sufficient

information and took sufficient pains to make his intervention

of value (6). Nor is the intervention of a solicitor sufficient

to support a transaction, if that one of the parties for whom
the solicitor is acting is under the influence of (c), or for the

interests of the other party (d).

A party is_ not estopped from avoiding his deed, by proving Admission of

that it was executed for a fraudulent, illegal, or immoral evidence to

purpose (e) . Notwithstanding the solemnity and force which ^^°'^^ * '^®^'^-

the law ascribes to deeds, and all the strictness with which it

in general prohibits the introduction of extrinsic evidence, to

prove that an instrument goes beyond, or does not fully

Anderson v. Ellsworth, 3 Giflf. 154

Davies v. Damies, 4 Giff. 417

Tolcer v. ToTter, 3 D. J. & S. 487

291 ; Miller v. Coolt, 10 Eq. 641.

(a) De Montmorency w.Devereux,
7 CI. & Fin. 188.

Hall V. Hall, 8 Ch. 430. (6) Luddy's Trustee v. Pea/rd, 33

(m) MaMnsellY.Maunsell,lli.'R. CD. BOO; Powell\.Powell,supra;

I. 549. Cordery, 187.

(a;) Powell v. Powell, 1900, 1 Ch. (c) Moxon v. Payne, 8 Ch. 881.

243. (d) Slator v. Nolan, I. B. 11 Eq.

(y) Cooke v. Lamotte, 15 Beav. 407.

240 ; Bamihrigge v. Browne, 18 (e) ColVims v. Blantern, 2 Wils.

C. D. 188. 341, 1 Smith, L. C. 355.

(a) Denton v. Bonner, 23 Beav.
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contain, or incorrectly exhibits, the terms of the contract, which

it was written and signed for the purpose of expressing and

recording ; the rule is settled that a deed, on its face just

and righteous, may be vitiated and avoided, by alleging and

adducing extrinsic evidence to prove that it was founded on a

consideration, or had a view or purpose contrary to law or

public policy (/). Although a party may thus, in certain

cases, be enabled to take advantage of his own wrong, this

evil is of a trifling nature in comparison with the flagrant

evasions that would, in many cases, result from the adoption

of a different vnle{g).

If a person be induced by fraudulent statements to enter

into a written contract, it is competent for him to prove fraud

by evidence aliunde, although the written contract, or the

deed of conveyance, is silent on the subject to which the

fraudulent representation refers (h). So, also, fraud, whether

in a record, or deed, or writing under seal, may be proved by

parol evidence (i). So, also, if it appear from the written

evidence, that the agreement really made between the parties

is not stated by the deed, parol evidence is admissible to

explain it (k). So, also, where an alleged contract in writing

is sued on, the defendant may show by parol evidence that,

notwithstanding the writing, there was no contract (Q.

Testimony of The testimony of a single witness, though uncorroborated,
single witness. ^^^ ^^ sufadent for the Court to conclude that there has

been fraud (m). There is no rule that the Court must neces-

sarily reject a claim against a deceased person's estate merely

because it is supported only by the uncorroborated evidence

of the claimant (n). The Court, however, will hesitate to

(/) Beynell v. Sprye, 1 D. M. & C. B. N. S. 231 ; Bogers v. Eadley,

G. 672, per Knight Bruce, L. J. 2 H. & C. 227.

(g) Benyon v. Nettlefold, 3 Mao. (k) Cripps v. Jee, 4 Bro. C. C.

& G. 102. See MallaUeu v. Hodg- 472.

son, 16 Q. B. 689 ; Bowes v. Foster (Z) Battle v. HormbrooTc, 1897, 1

2 H. & N. 779. Ch. 25.

Qi) Dohell V. Stevens, 3 B. & C. (m) Smith v. lUffe, 20 Eq. 666

;

628 ; Hotson v. Browne, 9 C. B. Clark v. Girdwood, 7 C. D. 18.

N. S. 442. (m) Bawlinson v. Scholes, ,79

(i) Filmer v. Gott, 4 Bro. P. C. L. T. 350 ; Be Griffin, 1899, 1 Ch.

280; Bobinson v. Lord Vernon, 7 p. 43.
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rectify a settlement on the unsupported evidence of the settlor

as to his intention (o). Nor can the testimony of one single

witness, unless supported by corroborating circumstances, be

allowed to prevail against a positive denial by the answer.

If a defendant positively denies the assertion, and one witness

only proves it as positively, and there is no corroborating

circumstance attaching to the assertion, the Court will not act

upon the testimony of that witness, without some circumstance

attaching a superior degree of credit to the latter (p).

Where the Court has to depend solely on the evidence of

the party himself to prove that there was false representation

made to him as to the contents of a deed at the time he

executed it, the evidence must be looked at with very con-

siderable care before it will act upon it, so as to set aside a

deed as against the person, who bond fide acted on the faith of

the deed being genuine (7)

.

Where fraud is alleged against a defendant, communications Privilege,

between himself and his solicitor as to the subject-matter of

the alleged fraud are not privileged from production, and it is

immaterial for this purpose whether the solicitor is or is not

a party to the alleged fraud (r). But in order to displace the

privilege there must be a specific allegation of fraud (s).

(o) Bonhote v. Henderson, 1895, v. Arrmtage, 12 Ves. 80.

2 Ch. 202 ; Balee v. Hooper, 83 (j) 7 Ch. 88, per Mellish, L. J.

L. T. 669. (r) Williams v. Quebrada Co.,

(p) Evans v. Bicknell, 6 Ves. 1895, 2 Ch. 751.

183, per Lord Eldon; East India («) Bullivant v. Att.-Gen. for

Co. V. Donald, 9 Ves. 275 ; Pilling Victoria, 1901, A. C. 196.
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CHAPTEE XI.

COSTS.

Costs being in the discretion of the Court, it would be of

little practical use to attempt a classification of the very

numerous decisions on the subject. A few, however, of the

more important and more recent cases may be usefully

referred to.

The Courts are anxious to discover and discourage fraud

in every shape, and therefore there is no rule more general

with respect to costs than that where relief is claimed on

the ground of fraud, the relief, if granted, will be granted

with costs, even against an infant («^]j. But the Courts are

no less anxious to discourage loose and unfounded charges of

fraud, and therefore a party introducing them will be made

to pay . the costs occasioned thereby, though he may be

successful in the action (a).

Though the general rule is that, prima facie, he who succeeds

ought to have the costs, costs do not always follow the event.

Where an unconscionable bargain is set aside the usual course

is not to give the plaintiff his costs, on the principle that he

ought to pay for the relief which is granted to him against the

consequences of his own folly. If, however, the defendant

has refused reasonable terms before action, or has been

guilty of fraud or misconduct, the plaintiff may be allowed

costs (b). In Fry v. Lane (c), Kay, J., said, " No absolute rule

has been laid down by the Court in these cases. Sometimes

where the only ground was undervalue the plaintiff has been

relieved on payment of costs, as in Twistleton v. Griffith. In

some cases no costs are given, as in Bromley v. Smith

;

(zz) Woolfv. Woolf, 1899, 1 Ch. (6) Beynonv.Coo1c,10Ch.391,n.;

343. Nevill v. SnelVmg, 15 C. D. 679.

(a) SeeiJogi, p. 428, n. {q). (c) 40 C. D. 322.
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sometimes the costs are thrown upon the defendant, as in

Nevill V. Snelling."

There may be other circumstances of an equitable nature,

to exempt the unsuccessful party from the payment of costs.

When, for instance, an action for the rescission of a trans-

action on the ground of misrepresentation was dismissed, the

dismissal was without costs, the Court being satisfied, although

the charges as to misrepresentation had failed, that the pro-

perty had not been correctly described (d). So, also, where

an action for the rescission of a transaction, on the ground of

undue influence, or of advantage taken of a fiduciary position,

was dismissed on the ground of acquiescence, or delay in

instituting the suit, or even on the merits, the dismissal was

without costs, the Court being satisfied that the plaintiff had

a reasonable cause of suit, or that the conduct of the defen-

dant had rendered an investigation not unreasonable (e). So

where a settlement is made under circumstances which make

it right for the trustee in bankruptcy to investigate the

transaction, the costs of an unsuccessful attempt to upset

it ought not to be given against the trustee (/), unless his

application is wrong in form and unsupported by evidence (g)

.

So, also, if there has been negligence or misplaced confidence

on the part of the plaintiff, he will not have his costs, although

he succeed in the suit (h). So, also, although a transaction is

set aside, the rescission may be without costs, if the defendant

is free from moral blame (i) ; or if the plaintiff is not free from

moral blame (k). So, also, costs were allowed to the trustees

of a voluntary settlement, though it was set aside, as they

{d) Bartlett v. Salmon, 6 D. M. Johnston v. Benton, 9 Eq. 181.

& G. 40 ; Hallows v. Femie, 3 Bq. (i) Stanton v. Tattersall, 1 Sm.

520. & Gr. 536 ; Phosphate Sewage Co.

(e) Olegg v. Edmondson, 8 D. M. v. Hartmont, 5 C. D. 394. In

& G. 806 ; Clanricarde v. Hemrvimg, particular cases the plaintiff may

30 Beav. 175 ; Taker v. Toher, 3 have to pay the costs, although the

D. J. & S. 487. transaction is set aside, if the de-

(/) Be Tetley, 3 Manson, 226, fendant be free from moral blame.

321. Davies v. Otty, 35 Beav. 208.

ig) Be Lame-Fox, 1900, 2 Q. B. (h) Aylesford v. Morris, 8 Ch.

508. 498 ; Lyon v. Home, 6 Eq. 655.

(h) Allen v. Knight, 5 Ha. 280 ;
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seemed to have acted bond fide, and really with the desire to

benefit the plaintiff (Z) ; and they were entitled to retain their

costs as between solicitor and client out of the monies in

their hands before paying over the balance, but beneficiaries

will not receive their costs (m). So, also, where the plaintiff

is pmticeps criminis, and seeks to set aside a security on the

ground of public policy, judgment will be without costs (n).

So, also, although specific performance be decreed, the decree

will be without costs, if the party resisting performance had

a fair and reasonable ground for doing so (o). The Court

always exercises its discretion in dismissing an action for

specific performance, with costs, on the ground of circum-

stances which would not be sufficient to cancel the agreement

on the ground of fraud. If, on the other hand, the defendant

has been to blame in the matter, or has by conduct contributed

to the litigation, the dismissal will be without costs (p)

.

As a general rule, where costs have been occasioned by the

conduct of either party, the party who occasioned the costs

must bear them; and where by the misconduct of both

parties, neither has his costs; and where a suit has been

rendered necessary by the misconduct of either party, still a

part of the costs may have been rendered necessary by the

other party. If, accordingly, a man succeeds in obtaining

the relief prayed for, and has the costs of the suit generally,

but fails to establish allegations of fraud, he must pay the

costs occasioned by such allegations being introduced (q), or,

for the sake of simplicity, no costs will be given to either side

when, but for the allegations of fraud, the plaintiff would

have been entitled to the costs (r). In Parker v. M'Kenna (s),

where the plaintiff made elaborate charges of fraud which

(I) Everitt v. Everitt, 10 Eq. 410. & J. 718.

(m) Merry v.Pownall, 1898, ICh. (q) HilUa/rd v. Eiffe, L. B. 7

306. H. L. 39, 51 ; Clinch v. Financial

(n) Debenhamv. Ox, lYes.2^6, Corporation, 5 Eq. 450, 483;

but Bee JacJcman v. Mitchell, 13 Thomson v. Eastwood, 2 App. Ca.

Ves. 581 ; Dan. Ch. Pr. 973. 286, 243.

(o) Fenton v. Browne, 14 Ves. (r) BanvUms v. Wiclcham, 1 Giff.

150. 355 ; Tyler v. Yates, 6 Ch. 665.

(p ) Walters v. Morgan, 3 D. F. («) 10 Ch. 96, 123 125.
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proved to be unfounded, the Court not only made him pay

the costs of that part of the case, but refused to allow him the

costs even of the part on which he succeeded. It was held

that he had so mixed up unfounded and reckless aspersions

upon character with the rest of the suit as to forfeit his title

to the costs which he otherwise would have been entitled to

receive (f). In Rhodes v. Bate{u), the defendant was not

ordered to pay costs, though the transaction was set aside,

inasmuch as the case of the plaintiff failed to a considerable

extent, and inasmuch as in so far as it succeeded, it was by

force of the law of the Court, and not by any merits of his

own, the evidence adduced by him being also irrelevant and

overcharged. An action containing unproven charges of fraud

was dismissed without costs, because the defendants, by mixing

up their personal interests in the transactions in question,

had rendered an investigation not unreasonable (a;). In like

manner, charges of fraud made by defendants will, if unsub-

stantiated, be visited with costs, even, though the defendant

gets the costs of the suit generally {y). So, also, the intro-

duction of charges of fraud which are irrelevant and cannot

be tried is improper. The plaintiff must in such a case pay

all defendant's costs incurred by reason of such charges as

between solicitor and client {z).

Where an action, though ostensibly for specific performance,

was in the opinion of the Court coUusively brought for a

different object, it was dismissed, with all costs, charges, and

expenses properly incurred by the defendant in the action (a).

Solicitors and others who are not chargeable with any of

the relief claimed, should not be made parties to an action for

the purpose of making them pay costs {h).

Where a solicitor has not been guilty of participation in a

fraud, but at most only of a blunder, for which the remedy is

an action for professional negligence, there is no jurisdiction

to order him to pay the costs of the suit (c).

(Q 10 Ch. 125. («) Forester v. Bead, 6 Ch. 40.

(u) 1 Ch. 262. {a) Simpson v. Malherbe, 4 Giff.

(x) Fyler v. Fyler, 3 Beav. 550. 707 ; Dan. Ch. Pr. 1016.

(y) Thomson v. Eastwood, 2 (6) Burstall v. Beyfus, 26 C. D.

App. Ca. 215 ; Thomas v. Aiherton, 35 ; cmte, p. 411.

10 C. T>. 185. (c) Clark v. Xivrdwood, 7 C. D. 9.
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PAET II.-MISTAKE.

CHAPTEE I.

Mistake has been said to be some unintentional act,

omission, or error arising from unconsciousness, ignorance,

forgetfulness, imposition, or misplaced confidence (a). The

definition, however, obviously fails to clearly make the distinc-

tion between mistake and fraud ; and since little practical

advantage is to be gained by any such definition, none is here

attempted.

Mistake may be either in matter of law or in matter of fact.

It is often said that relief is given against mistake of fact but

not against mistake of law. But as we shall presently see,

neither branch of the statement is quite accurate, since each

requires a great deal of limitation and explanation.

Mistake of A mistake of law happens when a party having full know-

ledge of the facts comes to an erroneous conclusion as to their

legal effect. It is a mistaken opinion or inference arising

from an imperfect or incorrect exercise of the judgment upon

facts as they really are (6) . Mistake as to foreign law is a

mistake of fact (c).

The rule that mistake in matter of law cannot be admitted

as a valid excuse either for doing an act prohibited by the

law, or for the omission of a duty which it imposes, is common
to all systems of law. Ignorantia juris non cxcvsat, is the

maxim of the common law. There is, however, no presump-

tion of law in this country, that every one knows the law.

The rule is that ignorance of law shall not excuse a man or

relieve him from the consequences of a crime or from liability

(a) Story, Eq. Jur. 110. Amer. Eep. 743.

(6) Bwrhhauser v. Schmitt, 30 (c) Lesliey.BailUe,2Y.&C.91.
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on a contract (ci). The rule is not only expedient, but is

absolutely necessary. If ignorance of law were admitted as

a ground of exemption, the Court would be involved in

questions which it were scarcely possible to solve, and which

would render the administration of justice next to impractic-

able, for in almost every case ignorance of law would be

alleged, and the Court would for the purpose of determining

the point, be often compelled to enter upon questions of fact,

insoluble and interminable (e).

The maxim, juris ignorantia non excusat, is not, how-

ever, universally applicable in equity (/). "If," said Lord

Westbury in Cooper vt Phibbs (g),
" the word jus is used in

the sense of denoting general law, the ordinary law of the

country, no exception can be admitted to the general applica-

tion of the maxim ; but it is otherwise when the word jus

is used in the sense of denoting a private right. Private

right of ownership is a matter of fact ; it may also be the

result of a matter of law, but if parties contract under a

mutual mistake and misapprehension as to their relative and

respective rights, the result is that the agreement is liable

to be set aside as having proceeded on a common mistake."

" Ignorance of a matter of law," said Lord Chelmsford in

Beauchamp v. Wirm Qi), " arising upon the doubtful condition

of a grant is very different from ignorance of a rule of law.

Therefore, although where a certain construction has been

put by a Court of law on a deed, it must be taken that the

legal construction was clear, yet the ignorance before the

decision of what was the true construction cannot be pressed

to the extent of depriving a person of relief, on the ground

that he was bound himself to have known beforehand how

the grant must be construed." When, therefore, a man

through misapprehension or mistake of the law, parts with

or gives up a private right of property, or assumes obligations

(d) Beg. v. Mayor of Tewkes- & G. 230, 236 ; Stone v. Godfrey, 5

bury, L. B. 3 Q. B. 685, per Lord D. M. & G. 76, 90 ; Bogers v. Ing-

Blackburn. ^<Mra, 3 C. D. 351.

(e) Austin, Jur. vol. 2, p. 172. (g) L. R. 2 H. L. p. 170.

(/) Watson V. Maraton, 4 D. M. Qi) L. K. 6 H. L. p. 234.
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upon grounds upon which he would not have acted but for

such misapprehension, a Court of equity may grant relief,

if under the general circumstances of the case, it is satisfied

that the party benefited by the mistake cannot in conscience

retain the benefit or advantage so acquired (i).

The construction of a contract is clearly matter of law, and

if a party acts on a mistaken view of his rights under a

contract he is not entitled to relief (A;). A man who acts on

a wrong construction of his own duties under a contract does

not thereby entitle himself, though the acts so done be for

the benefit of the other party, to have the contract performed

according to his construction [l). Oij the other hand one who

takes a wider view of his rights than the other is willing to

admit, is free to waive the dispute and enforce the contract to

the limited extent which the other admits (m). The same

principle does not however seem to apply, at least with the

same force, to mistakes as to construction of wills (w).

The whole subject, however, is far from being clear, and

there is an apparent conflict of decisions which has given rise

to much doubt and discussion. The difficulty has, moreover,

been increased by the fact that no clear and sharp line has

been drawn between mistakes of fact and mistakes of law (o).

The following propositions may perhaps be laid down :—(1) A
mistake as to a general rule of law is not a ground for relief,

though even here it is conceivable that a common mistake

of law might so go to the root of the matter as to prevent

(i) See Ccmn v. Ocmn, 1 P. Wms. has been said, a mistake in fact,

727 ; Pusey v. Desbouverie, 3 P. and is consequently relievable in

Wms. 320 ; CocTcmg v. Pratt, 1 equity. Denys v. Shuckburgh, 4

Ves. 400; Naylor\. Wmch, 1 Sim. Y. & C. 42.

& St. 555 ; Macarthy v. Decaix, 2 (k) Midlcmdltly.de. Co. \.John-

E. & M. 614 ; CUfton v. Cockbum, son, 6 H. L. C. 798, 811 ; Stewart

3 M. & K. 99 ; Stv/rge v. Stv/rge, 12 v. Kennedy, 15 App. Ca. 108 ; but

Beav. 229 ; Dams v. Morier, 2 Coll. see Damiell v. Sincla/ir, 6 App. Ca.

308 ; Beynell v. Sprye, 8 Ha. 222, p. 190.

255 ; Cox v. Bruton, 5 W. E. 544

;

(J) Ibid.

Stone V. Godfrey, 5 D. M. & G. (m) Preston v. Luck, 11 C. D.

76 ; Bogers v. Ingham, 3 C. D. 351. 497.

The misapprehension of rights (n) Be Q-lubb, 1900, 1 Ch. 354

;

under a deed, not arising from the cf . Bogers v. Ingham, 3 C. D. 351.

misconstruction of the deed, is, it (o) 6 App. Ca. p. 190.
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any real agreement from being formed. (2) A mistake in the

construction of an instrument, or at least of a contract, is a

mistake of law, so far as the question of relief is concerned.

(3) A mistake as to private rights, such as rights of owner-

ship, is generally a mistake of fact and law, and is apparently

assumed to be the former until the latter is proved (p) ; and

a mistake of fact which involves a mistake of law is still a

mistake of fact (q)

.

Mistake in law, to be a ground for relief in equity, must

be of a material nature, and a determining ground of the

transaction (r). If a man has been made aware of the

question of law on whfch his title depends, and deliberately

determines to give up the matter, he cannot afterwards have

relief on the ground of a mistake in matter of law (s).

Mistake of law may be a misapprehension of the law, or of

their private rights to property by both parties to a trans-

action, both of them making substantially the same mistake ;

or it may be a misapprehension of the law or of his private

right by one of the parties alone.

If an agreement be entered into between two parties in Mutual mis-

mutual mistake as to their relative and respective rights, ^s to°thefr

'^^

either of them is entitled to have it set aside (t) . Where, for ^s^^-

instance, a party entered into an agreement with another

to take a lease of what in fact was his own property, both

parties being under a common mistake as to their respective

rights, the transaction was set aside (m). So, also, where

a man had sold another an estate which in truth belonged to

him, and the conveyance was completed, the Court rescinded

the transaction, and ordered the purchase -monies to be

refunded (x). So also where the second of three brothers

having died, the eldest, who had entered upon his deceased

(p) 3 My. & K. p. 99. 6 Hid. 233.

(q) 4 C. D. p. 702. (u) Cooper v. Philbs, L. E. 2

(r) Stone v. Godfrey, 5 D. M. & H. L. 149 ; Jones v. Clifford, 3

G. 76. C. D. 779.

(s) Ibid. ; Bogers v. Ingram,, 3 (x) Bingham, v. Bingham, 1 Ves,

C. D. 351. 126 ; Jones v. Clifford, 3 C. D. 792.

(f) Cooper V. Phibba, L, E. 2 post, p. 485.

H. L. 149 ; BeoMchamp v. Wimn,

K.F. 28
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brother's share, agreed to divide it with his youngest brother,

upon the representation of a third party whom the two

brothers had consulted, that, as land could not ascend,

the youngest brother was heir to the second, and executed a

conveyance accordingly, the Court relieved the eldest brother

against the instrument {y).

Mistake as to jf thg mistake as to his private right be that of one party
his right by . , , ,

''

one party only to a transaction, and the other party was not aware of
a one.

^^^ mistake, the Court may, under the peculiar circumstances,

grant relief. But if it appear that the mistake was induced

or encouraged by the misrepresentation of the other party

to the transaction {z), or was perceived by him and taken

advantage of, the Court will be more disposed to grant relief

than in cases where it does not appear that he was aware of

the mistake (a). In Broughton v. Hutt'ib), where the heir-at-

law of a shareholder in a company, the shares in which were

personal estate, supposing himself, through ignorance of law,

to be liable in respect of the shares, had executed a deed taking

the liability on himself, it was held that he was entitled to

have the deed cancelled. So also where a creditor of a com-

pany having a legal security gave it up in exchange for

another security, upon the faith that the right which he gave

up would be secured to him by the substituted security, but

the substituted security proved to be a mere nullity in law,

relief was given (c). So also where a woman renewed a note,

believing that she was liable on the original note, relief was

given (d). So also where a sister, being ignorant of her rights

under a settlement, released her rights to a brother, the

release was held not binding on her (e). So a release executed

{y) Lcmsdowne v. Lansdowne, Hv/rd, post, p. 453.

Mose. 364, oit. 2 J. & W. 205. (6) 3 D. & J. 501

{z) Scholfield v. Templer, John,

166 ; Cooper v. PMbhs, L. R. 2 H
L. 149, ante, p. 56.

(a) Cocking v. Pratt, 1 Ves. 400

Sturge v. Stv/rge, 12 Beav. 229

Broughton v. Hutt, 3 D. & J. 501

Powell V. Smith, 14 Eq. 90; Beam,-

champ V. Winn, L. R. 6 H. L. 233

Fry, Spec. Perf. 352 ; Bedgrave v,

(c) Be Saxon Life Ass. Co., 2 J.

& H. 408, 1 D. J. & S. 29 ; and see

Mildmay v. Humgerford, 2 Vem.
243.

(d) Coward v. Hughes, 1 K. & J.

443.

(e) Bcwnsden v. Hylton, 2 Ves.

304 ; and see Pusey v. Deshowoerie,

3 P. W. 315.
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on the footing of accounts assumed to be correct, will be set

aside if those accounts turn out afterwards to contain serious

errors, and this, in a grave case, even after many years (/).

If there is no evidence to shbw that the mistake of law was

known to or perceived by the other party to the transaction,

the Court will not, except under very exceptional circum-

stances, interfere. Parties are understood to contract upon

the common basis of the general law equally known to both,

so that a mistake of general law can never be alleged by one

party in his dealings with another, unless the other party is

also involved in the mistake (^). So it is no answer to an

action for specific performance for defendant to say that

though he understood what the words of the agreement were,

he was under a mistake as to their legal effect (h) . Secus,

where there is a mistake as to the words used (i).

It seems to follow that, at least as a defence to specific

performance, common error of law of both parties, or even

the sole error of the defendant . when resulting in mistake

important to both parties, as to some of the matters dealt with

by the contract would be sufficient. But it is submitted that

neither the common error of both parties nor the sole error

of the defendant as to the operation and effect of the contract

can be a ground for resisting specific performance (k).

As a general rule it is well established in equity as well as Payment of

at law, that money paid under a mistake of law, with full mistak'e of

knowledge of the facts, is not recoverable, and that even a

promise to pay, upon a supposed liability, and in ignorance

of the law, will bind the party (Q. But the rule is liable to

(/) Gcmdy v. Maca/ulay, 31 143; Drewry v. Ba/mes, 3 Euss.

C. D. 1. 94 ; Bate v. Hooper, 5 D. M. & G.

{g) Powell V. SmitJi, 14 Eq. 85
; 338 ; Stafford v. Stafford, 1 D. & J.

Stewart v. Kennedy, 15 App. Ca. 197 ; Saltma/rsh v. Barrett, 31 L.

108. J- Ch. 783 ; Bogera v. Ingram,, 3

[h) Hart v. Hart, 18 C. D. 670. C. D. 351 ; Be Hulkes, 33 C. D.

(i) Wilding v. Sanderson, 1897, 552. Where money had been paid

2 Ch. 534. ioi many years without deducting

(Tc) Fry, Spec. Perf. 370 ; Stewart the land-tax, no deduction was

T. Kennedy. 15 App. Ca. 108, 121. afterwards allowed out of the sub-

(l) Bilhie v. Lrnnley, 2 East, sequent payments. Nicholls v.

469 ; Brisbane v. Dacres, 5 Taunt. Leeson, 3 Atk. 573. So, also, where

28—2

law.
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a qualification, if the person seeking to recover did not make

the payment and was not bound by the person making it {m),

and also if a gift is made on a mistake as to the construction

of a will (w), or if the man to whom money has been paid has

been accessory to the error of the other party, or has got some

one to misinform him of the law (o).

"If," said James, L. J., in Rogers v. Ingram {p), "the

proposition were true that in every case where money has

been paid under a mistake as to legal rights, it could be

recovered back, it would open a fearful amount of litigation

and evil in cases of distribution of estates, and it would be

difficult to say what limit could be placed to this kind of claim,

if it could be made after a trustee has distributed the whole

estate among the persons supposed to be entitled, every one

of them having knowledge of all the facts and having given

a release. The thing has never been done, and it is not a

thing which, in my opinion, should be encouraged. When
people have knowledge of all the facts and take advice, and

whether they get proper advice or not, and the business is

settled, it is not for the good of mankind that the matter

should be reopened "
(?) . Where accordingly an executor under

the advice of counsel on the construction of a will, proposed

to divide in certain proportions a fund between two legatees,

but one of the legatees being dissatisfied took the opinion of

counsel, which agreed with the former opinion, and two years

afterwards the dissatisfied legatee filed a bill against the

executor and the other legatee, alleging that the will had

been wrongly construed and claiming repayment from the

other legatee, it was held that the suit could not be main-

tained (r). So also where there had been a payment and

an executor had paid interest for {n) Re Ghthb, 1900, 1 Ch. 354;
seventeen years without deducting cf . Rogers v. Ingham, vnfra.
the property-tax, it was held he (o) Dixons v. Monklamd Canal,
could not afterwards deduct out of 5 Wills. & Sh. Sc. Ap. 445.
the future interests due the amount (p) 3 C. D. 356.

of property-tax on such precedent {q) See SilUard v. Fulford, 4
payments. Gurrie v. Qoold, 2 C. D. 390.

Madd. 163. (r) Rogers v. Ingram, 3 C. D.
(m) Blachhum Soc. v. Brooks, 351.

29 C. D. p. 910.
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acceptance of money between two parties under a mutual

mistake of law, and it appeared under the circumstances of

the case that the party who received the money received it

as a composition in lieu of a larger sum, it was held that he

could not afterwards sue for the balance (s).

A Court of equity has, however, power to relieve against

payment of money in mistake of law, if there is any equitable

ground which makes it under the particular facts of the case

inequitable that the party who received the money should

retain it (t) . Thus money will be ordered to be repaid where

it has by mistake of law been paid to an officer of the Court,

as, for instance, to a trlistee in bankruptcy, or to a receiver {u},

provided that no injustice is done to any one by the order (x).

So also an executrix who under a mistake as to the construc-

tion of a will, had overpaid an annuitant, was permitted to

deduct the amount overpaid from subsequent payments (t/).

So, also, where accounts were drawn up and assented to under

a common mistake of law as to their respective rights and

interests by the parties, certain sums having been wrongly

credited, the accounts, though settled, were reopened {2).

Money not claimed by reason of a mistake of law is not the

same as money paid, and may be recovered (a).

Mistake in law is not a ground for setting aside a com- Mistake of

promise, if the parties to the transaction were in difficulty
g^^un^^for

and doubt, and wished to put an end to disputes, and to setting aside

a compromise.

terminate or avoid litigation. If one or more parties, having,

or supposing they have, claims upon a given subject matter,

or claims against each other, agree to compromise these

claims, and the knowledge, or means of knowledge, of each

of them with respect to the mode in which, and the circum-

stances under which, his claim arises, stand upon an equal

(«) Kitchdn v. HmuJdns, L. R. 2 308.

C. P. 28. (y) Livesey v. Livesey, 3 Russ.

(t) Sogers v. Ingram, 3 C. D. 287.

357, per Mellish, L. J. (a) Darnel v. Sinclair, QA-p-p. Ca.

(u) Dixon V. Brown, 32 C. D. 181.

597 ; Be Bhoades, 1899, 2 Q. B. (a) B. v. BlenJdnsop, 1892, 1

347. Q. B. 43 ; Daniis v. Morier, 2 Coll.

(x) Exp. Simmonds, 16 Q. B. D. 303.
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footing, and there is an absence of fraud or misrepresentation,

the transaction is binding, although the conclusion at which

the parties may have arrived is not that which a Court of

Justice would have arrived at had its decision been sought.

The real consideration which each party receives under a

compromise being, not the sacrifice of the right, but the

settlement of the dispute, and the abandonment of the claim,

it is no objection to the validity of the transaction that the

right was really in one of the parties only, and the others had

no right whatever. If, for instance, two parties claim adversely

to each other the inheritance of a deceased person, and, in

order to avoid litigation, agree to divide the inheritance, it is

no ground for setting aside the agreement that only one was

heir, and that the other gave up the right which he really

possessed. The fact that the one may have had no claim is

immaterial, if he was honestly mistaken as to his claim. It

is enough if at the time of the compromise he may have

believed he had a claim, and that the parties have, by the

transaction, avoided the necessity of going to law (6). To

render valid the compromise of a litigation, it is not even

necessary that the question in dispute should really be doubt-

ful, if the parties bond fide consider it to be so. It is enough

to render a compromise valid, that there is a question to be

decided between them (c). A compromise of doubtful rights

will not be set aside on any other ground than fraud (d). In

dealing with a compromise all that a Court of Justice has to

do is to ascertain that the claim or the representation on the

one side is bond fide and truly made, and that on the other

side the answer or defence or counterclaim is also bond fide

and truly made. All that the parties comtemplate and desire to

(6) Staunton v. Stcvpilton, 1 Atk. Moo. P. C. 270 ; Bullock v. Downes,

10 ; Gordon v. Gordon, 3 Sw. 463 ; 9 H. L. 1 ; Belhaven's Case, 3 D.

Naylor v. Winch, 1 Sim. & St. 555

;

J. & S. 41 ; CalUsher v. Bischoffs-

Ecmiey v. Cooke, 4 Buss. 34

;

heim, L. B. 5 Q. B. 450.

AtUoood V. , 5 Buss. 149; (c) Ex p. Lucy, 4 D. M. & G.

Stswwrt V. Stewwrt, 6 CI. & Fin. 356; Miles v. New Zealamd Co.,,

969 ; Pickering v. Pickering, 2 32 C. D. 266.

Beav. 56 : Beynell v. Sprye, 8 Ha. (d) Brooke v. Mostyn, 2 D. J. &
222, 254 ; Lcmton v. Campion, 18 S. 373, ante, pp. 94, 95.

Beav. 87; Trigge v. La/ualUe, 15
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effect and deal with, is whether the claim on the one side, or

the defence on the other, shall be admitted or not, or whether
if both things are bond fide brought forward, there may not

be some concession on the one side and some concession on
the other side, so as to arrive at terms of agreement which if

honestly made is an honest settlement of an existing dispute.

If so made, a Court of Justice will respect it and not allow it

to be questioned (e).

The jurisdiction of equity over mistake is exercised much Mistake of

more liberally where the mistake is in matter of fact, than
*^°'"

where it is in matter of law. The admission of ignorance of

fact as a ground of relief, is not attended with those incon-

veniences which seem to be the reason for rejecting ignorance

of law as a valid excuse. Whether the ignorance really existed,

and whether it was imputable or not to the inadvertence

of the party, is a question which may be solved by looking

at the circumstances of the case, ffhe inquiry is limited to

a given incident, and to the circumstances attending that

incident, and is, therefore, not interminable (/)

.

According to Savigny, whose principles appear to be in the Opinion of

main applicable to English law, ignorance has not, as such, dfsanctiou
'°

any effect upon the legal consequences of an act or trans- between mis-.... rrn /v
take of law

action m which it occurs. The effect generally attributed to and mistake

ignorance is properly attributable to the negligence which is
° ^

'

the cause of it. Ignorance which is not the effect of gross

negligence is not prejudicial to the ignorant party, but

ignorance which is the effect of such negligence is prejudicial

to him. Whether ignorance be or be not the result of gross

negligence, depends on circumstances ; it is presumed to be so

when a man is ignorant of the general laws of his country,

or of his own affairs, but it is not so presumed when he is

ignorant of other matters. The presumption which arises in

each of these cases is rebuttable, but is conclusive if not

rebutted by the person against whom it arises. Ignorance

of matters of law and ignorance of matters of fact, are

thus placed on the same footing; both are prejudicial

(e) Dixon v. Evans, L. E. 5 H. L. (/) Austin, Jur. vol. 2, p. 172

606.
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Definition of

mistake of .

fact.

Mistake as

distinguished

from fraud.

Mistake as

distinguished

from negli-

gence.

when the result of gross negligence ; both are harmless when

not so {g).

Mistake of fact is a mistake not caused by the neglect of

legal duty on the part of the person making the mistake (h),

and consisting in an unconsciousness (i), ignorance not caused

by the other party (k), or forgetfulness (Z) of a fact past or

present material to the transaction; or in the belief in the

present existence of a thing not ^material to the transaction,

which does not exist, or in the past existence of a thing which

has not existed (m)

.

In "fraud," as distinguished from "mistake," there is,

necessarily, a misapprehension or mistake in the party

defrauded, which aloAe would not vitiate his dealings with

others ; but there is the additional circumstance that the

party with whom he deals intentionally causes the mistake

for the purpose of effecting the dealing, and this precludes

the party so occasioning the mistake from holding the other

bound to it.

What is the nature or degree of mistake which is reUevable

in equity, as distinguished from mistake which is due to

negligence (re), and therefore not relievable, cannot well be

defined so as to establish a general rule, and must, in a great

measure, depend on the discretion of the Court under all the

circumstances of the case. Though the Court will relieve

against mistake, it will not assist a man whose condition is

attributable only to that want of due diligence which may be

fairly expected from a reasonable person (o). Parties, for

{g) Lindley on Jur. App. p. 19.

[h) New York Civil Code, Art.

762.

(i) See Kelly v. Solari, 9 M. &
W. 54.

(k) See Cocking v. Pratt, 1 Ves.

400 ; East India Co. v. Donald, 9

Ves. 275 ; Hore v. Becher, 12 Sim.

465 ; Bell v. Qa/rdmier, 4 M. & G.

11.

(0 Kelly V. Sola/ri, 9 M. & W.
54 ; Lucas v. Worswick, 1 Moo. &
K. 293 ; of. Barrow v. Isaacs, 1891,

1 Q. B. 417.

{m) See Colyer v. Clay, 7 Beav.

188 ; Strickland v. Twmer, 7 Exoh.

208 ; Cochrame v. Willis, 1 Ch. 58.

(to) Ante, pp. 115 et seq. Facti

ignorantia ita demum ouique non

nocet, si non ei smnma negligentia

objiciatur. Quid enim si onmes
in civitate sciant quod iUe solus

ignorat. Dig. Lib. 22, tit. 6, 1. 9.

(o) Duke of Beaufort v. Neeld,

12 CI. & Fin. 248, 286 ; Campbell

V. Ingilhy, 1 D. & J. 403 ; Leuty v.
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instance, who, having a good defence, or plain and complete

remedy at law, neglected to avail themselves of it there, could

not come to equity for relief (p). Nor has a purchaser who is

evicted by reason of a defect in title, which his legal adviser

has overlooked, an equity to recover his purchase-money (g).

Nor can relief be had against a forfeiturOj where a man who

is charged with a legal obligation neglects to perform it (r)

.

A mistake amounting to a breach of contract will not as a Mistake

general rule be a cause of action for a stranger. Thus where negHgence of

a message is incorrectly transmitted by a telegraph company ^^"^ parties,

and the person to whom it is delivered sustains damage, that

person has no remedy"against the company. For the duty to

deliver the message arises out of a contract with the sender

and not with the receiver. Wilful alteration might be a

ground for an action of deceit, but a mere mistake cannot be

so treated (s).

Mistake, to be a ground for relief, must be of a material Mistake as a

nature, and must be the determining ground of the trans- reUef'mustbe

action. Mistake in matters which are only incidental to and material, &e.

are not of the essence of a transaction, and in the absence

of which it is reasonable to infer that the transaction would

nevertheless have taken place, goes for nothing (t) . Nor does

the circumstance that the mistake may be in a material

matter and induced the contract entitle a man to rescind,

unless the error goes to the root of the matter (w). In the

case of fraud a misrepresentation of any material fact gives

a right to rescission, but mistake to be a ground of relief

must be a fundamental error, an error which aifects the

substance of the whole consideration {v).

Mistake of fact is not the less a ground for relief because

Hillas, 2 D. & J. 110 ; Bogers v. («) Diokson v. Beuter's Tele-

Ingham, 3 C. D. 351 ; Be Hulkes, graph Co., 3 C. P. D. 1.

33 C. D. 552, 561. {t) Stone v. Godfrey, 5 D. M. &

(jP) Drewry v. Bcvtnes, 3 Russ. G. 76 ; Carpmael v. Powis, 10

94_ Beav. 39 ; Trigge v. LamalUe, 15

(q) Urmston\.Pa,te,3Yes. 235, n. Moo. P. C. 276.

See Thomas v. Poluell, 2 Cox, 394. {u) Stewart v. Kennedy, 15 A.

(r) Gregory v. Wilson, 9 Hai C. 118.

683, 689 ; Barrow v. Isaacs, 1891, (i>) Kemnedy v. Pamavia Co., L.

1 Q. B. 417. B- 2 Q. B. 580.
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Mistake of

fact either on
the part of

one party to

the transac-

tion, or

mutual to

both.

Mistake of

one party
only, not
known to the

other.

the person who made the mistake had the means of know-

ledge (x), and still less where there is misrepresentation (t/)

.

Mistake of fact may be the mistake of one party only to a

contract, or there may be a mistake of both parties respecting

the same matter ; and thus there arise two different conditions

of the question, which are governed by considerations of a

different character.

The mistake of one party only is attended by different

consequences, accordingly as the other party is or is not

cognizant of the mistake.

The law judges of an agreement between two persons

exclusively from the mutual communications which take

place between them. If the terms of the proposal of the

one are unambiguous and unmistakeable, and the answer of

the other is an unequivocal and unconditional acceptance,

the latter is bound, in the absence of fraud or warranty,

however clearly he may afterwards make it appear that he

was labouring under a mistake in his acceptance of the pro-

posal. He cannot be allowed to escape from the effect of his

agreement by merely showing that he understood the terms

in a different sense from that which they bear in their legal

effect. If a man will not take reasonable care to ascertain

what he is doing, he must bear the consequences (z).

Nor indeed is it sufficient to resist specific performance for

the purchaser to say that he has made a mistake, if the terms

of the contract are not ambiguous, and the property has been

described in a manner which could not mislead anybody who
took reasonable care (a). In a case before Lord Eomilly,

where the defendant alleged that he had misunderstood the

particulars of sale, he said that "If there appears on the

particulars no ground for the mistake, if no man with his

senses about him could have misapprehended the character

of the parcels, then I do not think it is sufficient for the

purchaser to swear that he did make a mistake, or that he

(x) WillmoU V. Barber, 15 0. D.
97 ; but see 9 H. L. C. p. 742.

(y) Redgrave v. Hurd, 20 C. D. 1.

(z) Ante, p. 435; Stewart v.

Kennedy, 15 App. Ca. p. 121.

(a) TampUn v. James, 15 C. D.

217; May v. Piatt, 1900, 1 Ch.

616.
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did not understand what he was about "(6). Where, accord-

ingly, an inn together with a saddler's shop was put up for

sale, and at the back of the inn and saddler's shop were two

pieces of garden ground not belonging to the vendor, one of

which had been for many years occupied with the inn, and

the other with the saddler's shop, and which were hardly at

all fenced from the premises with which they were occupied,

and the purchaser, who was acquainted with the property,

and knew the gardens to be occupied along with the inn and

saddler's shop, did not look at the plan, but bought in the

belief that he was buying the whole of the property in the

occupation of the tenants, it was held that he could not resist

specific performance, as the description of the property was

accurate and free from ambiguity (c). So, also, on the other

hand, where a purchaser believed he was buying and intended

to buy the whole of the premises comprised in the particulars

of sale, and there was no ambiguity in the particulars of the

property sold, it is not competent to the vendor to say merely

that he has made a mistake, and did not intend to sell a

portion of the property (d).

The Court may, however, refuse to enforce specific per-

formance of a contract on the ground of mistake, even in

cases where the mistake is purely the mistake of the person

against whom relief is sought, and has not been contributed

to in any way by the other party to the contract, if in the

opinion of the Court a hardship amounting to injustice would

be inflicted on the party against whom relief is sought by

holding him to his bargain (e). Thus specific performance

was refused against a vendor who had contracted to sell an

estate under the mistake that he was entitled to the purchase

money absolutely, whereas, in fact, he was bound to reinvest

it in the purchase of other land (/). So also, where a vendor

(6) Swcdslcmd v. Dearsley, 29 (e) Tamplm v. James, 15 C. D.

Beav. 430; approved by BaggaUay, 220; Burrow v. Scammell, 19 0.

L. J. 15 C. D. 218. D. 182 ; Goddard v. Jeffryes, 51

(c) Tamplim. v. James, 15 C. D. L. J. Ch. 67 ; Be Ha/re amd O'More,

217 ; cf. Brewer v. Brown, 28 C. D. 1901, 1 Gh. 93.

309. (/) Howell v. George, 1 Madd. 1

;

{d) Dyaa V.Stafford,! Ij.'R.I. 606. Hood v. Ogla/nder, 34 Beav. 513.
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had offered property for sale by a letter, in which the price

was stated to be £1,250, instead of £2,250, and the purchaser

accepted the offer by letter, the Court refused to enforce the

contract at the price mentioned in the letter, the vendor

having given notice of the mistake immediately on dis-

covering it (g). So, also, where a man entered into a contract

for the purchase of land under the belief that he would be able

to build over the whole site, but he subsequently discovered

that he would not be able to do so by reason of certain pro-

visions in an Act of Parliament, the Court would not enforce

specific performance against him (h). So, also, where a man
who was employed to bid for one of two distinct estates kept

bidding in a hasty and inconsiderate manner, and ultimately

purchased the lot, which, by his own gross mistake, he

thought to be the lot for which he was to bid, the Court

refused specifically to carry out the sale(i). So, also, where

a vendor had revoked the authority of the auctioneer as to

part of the property, and the auctioneer inadvertently sold

the whole, the Court refused specific performance, although

the purchaser was justified in believing that he purchased all

he claimed in his action (A). So if a mistake in the particu-

lars is corrected by the auctioneer at the sale, the purchaser

is not entitled to specific performance with compensation,

even though he did not hear the auctioneer's statement, and

the vendor is entitled to rescind (Z)

.

Where the subject of sale was the reversionary estate in

land under a lease, and the price was fixed in the contract

without any mention of the rent payable under the lease, and

the vendor proved his understanding of the contract to have

been that the rent was to be paid to him during the term,

besides the contract price, it was held that the purchaser

could not have specific performance upon any other con-

struction of the contract, and his action was dismissed, but

(gr) Webster v. Cecil, 80 Beav. 962.

62. Such a mistake will not be (i) MaVms v. Freemmi, 2 Keen,

ground for opening biddings, which 25.

can now only be opened for fraud

:

{k) Manser v. Back, 6 Ha. 443.

Griffiths V. Jones, 15 Eq. 279. (Q Be Hare and O'More, 1901

,

(fe) Bray v. Briggs, 20 W. E. 1 Ch. 93.
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without prejudice to his legal rights (m). So, also, where a

mortgagee, having obtained a foreclosure, contracted to sell,

subject to a clause in the contract stating the vendor to be a

mortgagee with power of sale, and that the covenants would

be restricted accordingly, and the purchaser insisted upon

a conveyance under the power of sale in the mortgage, which

might have the effect of opening the foreclosure, it was held

that the vendor might resist a specific performance in the

form claimed, upon the ground that the clause referring to

the power of sale was inserted by mistake (w).

So, also, a defendant charged with the performance of an

agreement to give a lease may show that the stipulation for

the tenant to pay the rent, "free from taxes," was omitted

from the agreement by mistake (o). So where the subject of

the lease was a malt-house, and by mistake the condition was

omitted that the lessees should covenant as to the quantity

of malt to be made (p), and where in offering an agreement

for a lease on certain terms, which were accepted, the lessor

had omitted by mistake to insert the term that he required

a certain sum for a premium (q).

So, also, where a description of parcels was prepared by

the vendor's solicitor from a previous description, which had

been prepared by another solicitor, in the report of a surveyor,

and the description turned out to be erroneous as to quantity,

the Court would not enforce the sale on the vendor unless the

case were one for compensation, and the purchaser would

submit to it (r) . So, also, where a contract for sale includes,

by mistake in drawing up the particulars of sale, property

not intended to be sold, the Court will refuse to enforce the

contract, unless the purchaser consent to take only the property'

intended to be sold (s).

(m) Wycombe Sly. Co. v. Don- 244.

nington Hospital, 1 Ch. 268 ; of. (g) Wood v. Scarth, 2 K. & J.

Powell V. Smith, ante, p. 435. 33.

(n) Watson v. Maraton, 4 D. M. (r) LesUe v. Tompson, 9 Ha.

& G. 280. 268.

(o) Joynes v. Statham, 3 Atk. (s) Alvanley v. Kinnaird, 2

388. Mao. & G. 1 ; but see amte, p. 443,

(p) Garra/rd v. Qrinling, 2 Sw. n. {d).
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So, also, the Court would not enforce specific performance

against a vendor who had contracted to sell at an inadequate

price, in ignorance of the report of his agent upon the value,

which the agent had neglected to present (t) ; nor against

a vendor who had reserved a bidding for the protection of the

sale, but his agent had by mistake omitted to bid (u). So it

seems that specific performance might be successfully resisted

by a purchaser who supposed a certain property to be included

in his purchase that formed a material inducement for him

to make the contract, and which proves, in fact, not to be

included (a;). Nor will the Court compel a man specifically

to perform an agreement where the result would be to compel

him to commit a breach of a prior agreement with another

person (?/).

When, on the other hand, an estate was put up to auction

and bought upon the terms of the purchaser taking the timber

at a fixed price, it was held that a mistake of the vendor in

valuing the timber was no ground for relief in equity, and

that the contract was binding (z). So, also, where a man

agreed to take a mining lease entitling him to search for and

take coal, &c., &c., at a fixed annual rent, .upon the supposition

that a certain vein of coal existed under the surface ; it was

held that" he was bound to take the lease and pay the rent,

although he was unsuccessful in finding the supposed vein

of coal, as he had in fact obtained all that he had bargained

for, and there had been no representation by the lessor as to

the existence of the coal (a). So, also, where a man, being

desirous of becoming a freeholder in Essex, contracted to

purchase a house on the north side of the river Thames, which

he supposed to be in that county, but which proved to be in

Kent, the contract was held binding, and he was compelled to

complete the purchase specifically (b).

(t) Mortlock V. Buller, 10 Ves. (z) Griffiths v. Jones, 15 Eq.

292. 279.

(u) Ibid. [a) Jeffreys v. Fairs, 4 C. D.

(a;) See Stapylton v. Scott, 13 448.

Ves. 426, per Lord Erskine. (6) Shirley v. Davis, cited 6 Ves.

(y) Wilhnott V. Barber, 15 C. D. 678, 7 Ves. 270.

96 ; amte, p. 230.
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If the mistake cannot be established without evidence, the

Court will allow a defendant in an action for specific perform-

ance to support a defence founded on this ground by evidence

dehors the agreement (c)

.

Though the Court may refuse to grant specific performance

in the case of mistake where the exercise of the jurisdiction

would have the effect of imposing too great a burden on the

party who had made the mistake, no case can be found in

which the mistaking party has sought for or could derive any
advantage beyond the relief from the burden (d). In a case

where a defendant had agreed to let and the plaintiff had
agreed to take premises on a lease, and the plaintiff had gone

into possession under the agreement, and laid out money on

the premises, and on the title of the defendant being investi-

gated, it was found that he had only a title to the moiety of

the premises, he was decreed specifically to perform as much
of the contract as he was able to perform with an abatement

of one moiety of the rent (e).

When a party is mistaken in his motive for entering into a Mistake of

contract, or in his expectations respecting it, such mistake moUve!
"^
™

does not affect the validity of the contract. If a man pur-

chases a specific article, believing that it will answer a par-

ticular purpose to which he intends to put it, and it fails to do

so, he is not the less on that account bound to pay for it. A
mistake by the buyer in supposing that the article bought

by him will answer a certain purpose for which it turns out

to be unavailable is not a mistake as to the subject-matter

of the contract, but is only a mistake as to a collateral fact,

and affords him no ground for pretending that he did not

assent to the bargain whatever may be his right afterwards

to rescind, if the vendor warranted its adaptability to the

intended purpose (/). His mistake, unless induced by the

seller, is immaterial to the validity of the contract. Such is

(c) Mcmser v. Baclc, 6 Ha. 448

;

Horrocks v. Bigby, 9 C. D. 180.

Wood V. Sca/rth, 2 K. & J. 33. (/) Chcmter v. HopTtins, 4 M. &
(d) Burrow v. Scarwmell, 19 W. 399 ; Ollivant v. Bayley, 5 Q. B.

C. D. 181. 288 ; cf. Johnson v. Ba/ylton,- 7

(e) Bailey v. Piper, 18 Eq. 683

;

Q. B. D. 438.
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Mistake as to

person with
whom the
contract 1b

made.

the case of a person buying a horse without a warranty,

believing it to be sound or useful for some special purpose,

and the horse turns out to be unsound or not equal to the

expectation ; and such is the case generally of the sale of a

specific chattel in its then state and condition without warranty,

which is found to have a latent defect {g). Thus, when a sale

of oats was made by a sample which the buyer, a trainer of

horses, supposed to be old oats, and therefore suitable for his

purpose, new oats being unsuitable ; and nothing was said

at the time about the quality of the oats ; it was held that

unless the seller understood the buyer to stipulate as to the

quality of the oats, the sale was good, although the oats were

in fact new, and not suitable for the purpose of the buyer (h).

So, also, on the other hand, where a sale was made of 100

chests of tea out of a specific cargo warranted to be equal to

a sample shown at the time of sale, which the seller then

believed to be, but which was not in fact, a sample of the

cargo ; it was held that he had no right to avoid the contract

by giving notice to the buyer of the mistake respecting the

sample (i).

A mistake as to the person with whom the contract is made
may or may not avoid the contract, according to the circum-

stances of the case. Where the consideration of the person

with whom a man thinks he is contracting does not at all

enter into the contract, and he would have been equally

willing to make the contract with any person whatever as

with him with whom he thought he was dealing, a mistake

of identity will not prevent the formation of the contract.

But when the consideration of the person with whom a man
is willing to contract enters as an important element in the

contract, as if it be a sale on credit where the solvency of the

buyer is the chief motive which influences the assent of the

vendor, or where a purchaser buys from one whom he sup-

poses to be his debtor and against whom he would have

the right of set ofl', a mistake as to the person dealt with

{g) Sutton V. Temple, 12 M. & Q. B. 597.

W. 64, per Lord Wensleydale. (i) Scott v. Littledale, 8 E. & B.
(h) Srmth v. Hughes, L. E. 6 815.
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prevents the contract from coming into existence for want of

assent {k).

Where a person passes himself off as another (Z), or falsely

represents himself as agent for another for whom he professes

to buy, and thus obtains the vendor's assent to a sale and

even a delivery of goods, the whole contract is void ; it has

never come into existence, for the vendor never assented to

sell to the person thus deceiving him (m).

When the mistake is that of one party alone, it must be Party may so

conduct him-
borne in mind that the general rule of law is that whatever a self as to

man's real intention maybe, if he so conducts himself that accede to the

a reasonable man would believe that he was assenting to the *?™^ °* *^
° other party.

terms proposed by the other party, and that other party, on

that belief, enters into a contract with him, the party thus

conducting himself would be equally bound as if he had

intended to agree to the other party's terms (ra).

When the mistake of one party to a contract is known to Mistake o£

the other, though it has not been in any way caused by him, known to the

there may be cases in which a contract between them founded

on the mistake would be void. If, for example, the one party

is ignorant of a fact materially affecting the transaction, and

the other party is aware of his ignorance, and knew of his

intention to contract only with reference to a supposed different

state of facts, he is precluded from denying that he understood

the contract in the same sense as the other, namely, as condi-

tional on the existence of the supposed state of facts. So,

also, if a contract be entered into between two parties for the

sale of a ship, and the vendor knew that the purchaser had a

different ship in his mind from that intended by the vendor,

there would be no contract, for by the rule of law established

in Freeman v. Cooke (o), the vendor would not be in a position

to show that he had been induced to act by a manifestation

(A) BouUon V. Jones, 2 H. & N. Q. B. 641.

564 ; Smith v. Wheatcroft, 9 C. D. (m) Ante, pp. 9, 10.

230 ; Archer v. Stone, 78 L. T. 34; {n) Freemcm v. Goolce, 2 Bxch.

Nash V. Dix, 78 L. T. p. 448. 663 ; Smith v. Hughes, L. B. 6

(l) Ea/rdmanv. Booth,lB..&C. Q. B. 607, per Lord Blackburn;

803 ; Cim^ v. Lmdsay, 3 App. Ca. ante, p. 104.

468 ; Gordon v. St/reet, 1899, 2 (o) 2 Exoh. 654 ; ante, p. 104.

other.

K.F. 29
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of the buyer's intention different from his real intention.

But as a general rule in sales the vendor and purchaser deal

at arms' length, each relying on his own skill and knowledge,

and each at liberty to impose conditions or exact warranties

before giving assent, and each taking upon himself all risks

other than those arising from fraud or from the causes against

which he has fortified himself by exacting conditions or

warranties. So that even if the vendor should know that

the buyer was purchasing, for instance, cotton goods submitted

to his inspection in the mistaken belief that they were made

of linen, or if the purchaser should know that the vendor was

selling a valuable estate under the mistaken belief that a

search for mines under it had proved unsuccessful, neither

party could avoid the contract under the supposed error or

mistake. The exception to this rule exists only in cases where

from the relation between the parties some special duty is

incumbent on the one to make full and candid disclosure of

all he knows on the subject to the other (p). Thus, when

a man sold oats by sample without any other representation

as to their quality, and the buyer in reliance on his own judg-

ment bought them for old oats, which quality only would

serve his purpose, and which in fact the seller knew them not

to be, it was held that the mere passive acquiescence of the

seller in the self-deception of the buyer did not entitle the

latter to avoid the contract, and that there was no legal obliga-

tion on the seller to inform the buyer that he was under

a mistake not induced by the act of the seller, and that there

was no common understanding that the sale was for old

oats (q). But it was said (r) by Chief Justice Cockburn " that

if the buyer had said anything which showed that he was not

acting on his own inspection and judgment, but assumed as

the foundation of the contract that the oats were old, the

silence of the seller as a means of misleading him might have

amounted to a fraudulent concealment, such as would have

entitled the buyer to avoid the contract."

Where, however, on a sale of goods by sample, the purchaser

(p) Benjamin on Sale, 392. Q. B. 597.

(2) Smith V. Hughet, L. E. 6 (r) Ibid.
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is aware that the vendor is under a mistake as to the sample

he was offering, the vendor would he entitled to say that he

had not intended to enter into the contract by which the

purchaser sought to bind him(s).

When one of the parties to a transaction is aware of a

mistake of the other in a matter materially inducing it, relief

may be had in equity even though no fiduciary relation appear

to subsist between the parties, where under the special circum-

stances of the case, it appears inequitable that the one party

should hold the other to the engagement (t) . Belief accordingly

was given where an instrument had been delivered up under

the ignorance of one party and with the knowledge of the

other as to a fact upon which the rights attached (u)

.

"Where by mistake a contract in writing fails to express the

real meaning of the parties, the party interested in having the

real agreement adhered to will have a good defence to specific

performance if he can show that the written contract does not

represent the real agreement even though the contract is of a

kind required by law to be in writing (x) . On the other hand,

a party cannot^ where the contract is required by law to be in

writing, come forward as plaintiff to claim performance of the

real agreement which is not completely expressed by the

written contract (y)

.

If the mistake is in the expression of the agreement, one of Mistake in

the parties cannot in equity hold the other bound to an expres- „£ the^agree-

sion of intention which he knew to be not in accordance with ^^^*'-

his real intention (^).

If the mistake of the one party in expressing the agreement

be known to the other party at the time, it may be available

even at common law in avoidance of the apparent contract, so

long as the evidence remains open and is not excluded by a

written contract, for, as a general rule, a party cannot hold

the othier to an expression of terms which he knows at the

(s) Ibid., per Hannen, J. (y) Post, p. 459.

(t) East India Co. v. Donald, 9 (z) Oa/rrard v. Franhel, 30 Beav.

Ves. 275. 445 ; Harris v. Pepperell, 5 Eq. 1.

(u) Ibid. These oases, however, can only be

(x) Watson V. Ma/rston, 4 D. M. supported on the ground of fraud :

& G. 230, 240. May v. Piatt, 1900, 1 Ch. 616.

29—2
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Mistake
caused by
misrepresen-
tation.

Mistake
caused unin-

tentionally.

time are agreed to under a mistake and not in accordance with

the real intention. The doctrine has been stated as follows

in Smith v. Hughes (a) :
" The promisor is not bound to fulfil

a promise in a sense in which the promisee knew at the time

the promisor did not intend it; and in considering the question

in what sense a promisee is entitled to enforce the promise,

it matters not in what way the knowledge of the meaning in

which the promisor made it is brought to the mind of the

promisee, whether by express words, or by conduct, or by

previous dealings, or by other circumstances. If by any means

he knows that there was no real agreement between him and

the promisor, he is not entitled to insist that the promise

shall be fulfilled in a sense to which the mind of the promisor

did not assent."

If the other party to the contract has caused the mistake,

different considerations arise according to the circumstances

of the case. If he has caused the mistake by misrepresenta-

tion intentionally and for the purpose of inducing the contract,

it is a fraud, and the contract may be avoided on that ground (6).

In jTorrawce V. BoZion(c), it was held that where a bidder

at an auction was misled by the particulars advertised, and

being deaf did not hear the conditions read out at the sale in

which the property was stated to be subject to mortgages, he

was not bound by the contract made by mistake under such

misleading particulars, which had induced him to believe he

was buying the absolute reversion of the freehold and not an

equity of redemption. No fraud was shown, but the Court

said that the description was " improper, insufficient, and not

very fair." So, also, in Andrew v. Aitken(d), when a vendor

by his assent to the assumption of the purchaser that the

property, the subject of the contract, was not subject to any

restrictive agreement, whereas in fact it was so subject, the

transaction was set aside on the ground of mistake induced by

the vendor.

If he has caused the mistake unintentionally, and with an

honest belief in the truth of his representation, the contract

(a) L. B. 6 Q. B. p. 610.

(6) Ante, pp. 17, 25.

(c) 8 Ch. 118.

Id) 22 C. D. 218.
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is in general absolute, and independent of any mistake or

erroneous supposition respecting the qualities and accidents

of the article, if the specific article be accurately identified

in substance, and be not so difi'erent in substance from

what it was represented to be as to constitute a failure of

consideration (e).

For example, where new shares were offered by a company

and accepted, under the supposition that the company had

obtained a contract that required an extension of their busi-

ness, and in fact the supposed contract proved to be invalid,

it was held that the contract to take the shares was absolute

and not conditional u^on the validity of the supposed contract,

for that the mistake did not affect the substance or validity

of the shares actually contracted for and accepted, nor did it

constitute a failure of consideration (/).

But where a person obtains a contract or other advantage

by mistake or misstatements innocently made, he cannot

retain the advantages he has gained when he discovers his

mistake. If he does so his innocent misstatement becomes

from that moment a deliberate misrepresentation, or in other

words fraud (gf).

If a party to the contract has caused the mistake of the No specific

other party to the contract by negligence of himself or his arsu[t of

agent, or in any manner for which he may be responsible,
^ar^aused

although unintentionally and without any fraudulent intention, the mistake,

he cannot have specific performance (/i). Where, for example,

on a sale by auction the plan annexed to the particulars of

the property showed a shrubbery on the western boundary,

and the defendant, going to inspect the property before the

sale with the plan in his hand, found on the western side

a belt of shrubs with an iron fence outside enclosing three

ornamental trees, and he then bought the property, believing

that the fence was the boundary, but the real boundary was

a line of shrubs within the shrubbery and did enclose the

(e) Ante, pp. 100—103. 1, 12 ; and see Be Ghibh, 1900, 1

(/) Kewnednj v. Pcmwma, Sc, Ch. 354.

Co., L. B. 2 Q. B. 587 ; ante, p. 98. {h) Stewa/rt v. Kennedy, 15 App.

{g) Bedgrwve v. Surd, 20 C. D. Oa. p. 105.
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trees, the Court held the paistake was increased at least by

crassa negligentia on the part of the vendor, and dismissed

the bill for specific performance (i). So, also, where land was

put up for sale according to a plan annexed to the particulars

of sale and subject to a condition that no public house should

be built upon the estate ; and a purchaser bought, supposing

the plan to represent the whole estate, but it omitted to point

out a plot reserved by the vendor for the building of a public

house ; it was held that as the plan contributed to the mistake

of the purchaser, the vendor must either admit the restrictive

condition to extend to the plot reserved, or must have his

action for specific performance dismissed, and in either case

must pay the costs of the purchaser (k). Nor will specific

performance be enforced against a purchaser where the

conditions of sale are misleading and erroneous (?), even

though it be the result of a perfectly innocent oversight on

the part of the vendor or his solicitors (m). A special condition

limiting the time for which title is to be shown must be

perfectly fair and explicit (w)..

Parol evi- By the general rule of the common law, if there be a con-

^Weiifeouity
^^^'^^ which has been reduced into writing, verbal evidence is

in cases of not allowed to be given of what passed between the parties,

either before the written instrument was made, or during the

time it was in a state of preparation, so as to add or subtract

from, or in any manner to vary or qualify the written contract.

A Court of equity, however, admits such evidence when the

purpose of the action is to rectify or rescind an agreement (o),

or to show that a document purporting to be a contract is

in fact no contract at all (p). Parol evidence is admitted, not

to contradict the form of the agreement, which cannot be

(i) Bemiy v. HamcocJe, 6 Ch. 1. a ground for resoissipn, ibid. p. 142

;

Qc) Baacomh v. Beckwith, 8 Eq. Nottmgham Brick Co. v. Butler,

100. See AndA-ew v. AUTcen, 22 16 Q. B. D. 778.

C. D. 218 ; ante, p. 452. (to) 24 C. D. p. 22.

(I) Jones V. Bvmmer, 14 C. D. (o) Bentley v. Mackay, 4 D. F.

592, per Jessel, M. B. Eeywood v. & J. 279 ; Gwrrard v. Frcmkel, 30
MallaUeu, 25 C. D. 867. Beav. 451.

(m) Broad v. Mwnton, 12 C. D. {p) Battle v. Eormbrook, 1897,

p. 149 ; qu. whether this would be 1 Ch. 25.
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allowed, but to prove a mistake therein which cannot other-

wise be proved (^). But the Court will not act upon such
evidence, unless the proof be clear and conclusive. In all

cases where such evidence is given, great attention will be paid
to what is stated by the other party to the instrument (r).

The mistake may be common to both parties to a trans- Mistake of

action, and may consist either in the expression of their to'bo'tr"^°°

agreement, or in some matter inducing or influencing the v^^^^-

agreement, or in some matter to which the agreement is to be

applied.

The rule at law is that an agreement cannot be varied

by external evidence, and that the parties are bound by the

document, which they have signed and accepted as their

agreement (s), unless there be error on the face of it so obvious

as to leave no doubt of the intention of the parties, without

the assistance of external evidence.

If the parties have expressed themselves in language so in expression

vague and unintelligible that the Court finds it impossible to
° ^s^^^^^^

affix a definite meaning to their agreement, it cannot take

effect and is void (t). So, also, if there be on the face of the

instrument a patent ambiguity, that is, a doubt or uncertainty

appearing in the terms of the agreement as expressed by

themselves, it cannot be altered or explained by extrinsic

evidence ; and if it is incapable of a rational interpretation,

the agreement at least to the extent of the ambiguity is

necessarily void (u). So where words in a proposal for a

contract are understood and acted upon by the parties in

different senses there is no contract, and it is for the plaintiff

to show that his construction is the true one. It is not for

the Court to determine the true construction (a;).

Where the mistake in the expression of a written contract

is obvious upon the face of the instrument so as to leave no

(g) Baker v. Pcmie, 1 Ves. 457. (t) Ex p. Baxter, 1892, 2 Q. B.

(r) Beniley v. MacJcay, 4 D. F. 478.

& J. 279 ; M'Kenzie v. Coulson, 8 (u) See Coles v. Hulme, 8 B. &

Eq. 375 ; Bloomer v. Spittle, 13 C. 568 ; Alder v. Boyle, 4 C. B.

Eq. 429 ; infra, p. 461. 635.

(«) Hitchm V. Groom, 5 C. B. (a;) Falck v. WilUama, 1900,

515. A. C. 176.
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doubt of the intention of the parties without extrinsic evidence

to explain it, the mistake is corrected as a mere matter of

construction, and the contract is construed in accordance with

the obvious intention, both at law and in equity {y). Where,

for example, a bond was drawn binding the obligor in 7700,

without adding any denomination, and the condition was for

the payment of a sum of pounds sterling, the Court

supplied the word "pounds" in the bond (^;). So, also, a

bond conditioned to pay instalments until the full sum of

" one pounds " should be paid, was construed, according to

the context, to mean " one hundred pounds " {a). So, also,

where the condition of a bond was expressed to be that in the

events specified " the condition " of this obligation, instead

of " this obligation " to be void, the phrase was read as

corrected (6). So where the condition of a bond was written

that it should be void if the obligee did " not " pay, the Court

read the bond without the word "not"(c). So, also, an

obvious mistake in a date will be corrected (d). So, also,

where in a series of deeds relating to the same transaction,

l,200i. was in one instance written instead of 1,400Z., the

Court read it correctly without a suit to rectify the mistake (e).

So, also, where in a submission to arbitration the words

" shall appoint " were obviously omitted in giving time to

enlarge the time for the award, these words were read as

supplied (/) ; and in a marriage settlement of real estate,

in which the word " heirs " had been obviously omitted

throughout, the deed was rectified by supplying that word

wherever it was necessary for the limitation of the intended

estates (gf). So, also, an omitted life estate (fe), and a clause

(y) See 10 Co. 133 a. ; Bvrd'8 C. 67, per Lord St. Leonards.

Tru8t, 3 C. D. 214; Burchell v. (d) Fitchy. Jones, 5:E,. &B.238;
Cla/rk, 2 C. P. D. 88. Lamb v. Bruce, 45 L. J. Q. B. 588.

(z) Coles V. HuJme, 8 B. & C (e) Scholefield v. Lockwood, 32

568. Beav. 436.

(a) Waugh v. Bussell, 5 Taunt. (/) Kirk v. Unwim, 20 L. J. Ex.
707. 345.

(6) Mauleverer v. Eawxby, 2 {g) Bird's Trust, 3 C. D. 214.

Will. Saund. 78 ; the words might {h) Greenwood v. Greenwood, 5

be rejected as surplusage ; ibid. C. D. 955 ; of. Bake v. Hooper, 83
(c) Wilson V. Wilson, 5 H. L. L. T. 669.
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giving to children of one daughter an interest similar to that

given to children of other daughters©, has been supplied by

reference to the context.

Where it is manifest upon the face of an instrument that

one name has been written in mistake for another, the Court

will read the instrument with the mistake corrected (k) . So,

where the name of the grantor was omitted in the operative

part of a deed, or where the name of the obligee was omitted

in a bond, it was supplied from the other parts of the

instrument (Z).

So the Court may presume from the mere inspection of a

settlement that words' which, though they make sense, give

a result which is unreasonable and repugnant to the general

intention and to the usual frame of such instruments, were

inserted by mistake (m).

However general the words of a covenant may be, if standing

alone, yet if, from other covenants in the same deed, it is

plainly and irresistibly to be inferred that the party could

not have intended to use the words in the general sense which

they import, the Court will limit the operation of the general

words (w)

.

Similarly the effect of general words of conveyance is con-

fined to property of the same kind with that which has been

specifically described and conveyed (o) . Where there is a specific

description of a particular kind of property followed by words

vihich prima facie would be sufficient to include other property

of the same kind, it has been held that those words do not

include the property not specifically described on the principle

expressio unius estexclusio alterius (p).

A lease after covenants of the lessee to pay rent, and not to

assign without licence, provided for a right of re-entry by the

(i) Bedfern v. Bryrwng, 6 C. D. 10 Eq. 603.

]^33_ (n) Hesse v. Stevenson, 3 B. &

{h) Wilson V. Wilson, 5 H. L. C. P. 574.

66, per Lord St. Leonards. (o) Boohe v. Kensington, 2 K. &

{I) Lord Swy S Sele's Case, 10 J. 771.

Mod. 46 ; Dent v. Clapton, 33 L. J. (i?) Denn v. Wilford, 8 Dow. &

Ch. 503. Ky- 549.

(m.) De la Touche's Settlement,
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No specific

performance
of an agree-

ment
incorrectly

drawn up
except on
terms.

lessor, if any of the covenants "hereinafter contained" on

the part of the lessee should be broken. There were no cove-

nants thereinafter contained on the part of the lessee; the

Court in construing the lease refused to reject the words

" hereinafter contained "(g).

Upon this principle, where an obvious mistake appears in

applying the contract to the facts, the instrument will be

construed and applied according to the manifest intention of

the parties ; as where an agreement dated 24th October,

referred to a bill of exchange " payable at three months from

this date," and it appeared that the only bill applicable was

dated 25th October, it was held that the bill was sufficiently

identified and referred to (r).

So where a lease was executed for a term stated in the

habendum to be for ninety-four years, and the reddendum

stated the rent to be payable " during the said term of ninety-

one years hereby demised," and the counterpart of the lease

stated the term in the habendum to be ninety-one years ; the

Court construed the documents together as intending a lease

for ninety-one years only, so as to entitle the lessor to recover

possession against an assignee of the lessee, who claimed to

hold under the lease for a term of ninety-one years (s).

So, also, in construing an Act of Parliament, a word that

makes a passage unintelligible may be altogether struck

out(^).

The defence that the contract sought to be enforced is not

in conformity with the real agreement between the parties,

but has been drawn up incorrectly by mistake, may be set up

by parol evidence in answer to an action for specific perform-

ance. If the defendant can show that the instrument does

not represent the real agreement between the parties, the

plaintiff cannot have specific performance, unless he consent

(2) Doe V. Qodwim, 4 M. & S.

265. Though it was plain there

was a mistake somewhere, it was
not certain whether it was in the

insertion of these words, or in the

omission of the subsequent cove-

nants. Ibid., per Bayley, J.

B.(r) Way v. Heam, 13 C
N. S. 292.

(«) Bv/rchell v. CldrJce, 2 C. P
D. 88.

(t) Stone V. Yeovil, 1 0. P. D
691.



MUTUAL MISTAKE. 459

to the variation as set up by the defendant. If the plaintiff

will not accept specific performance with the variation as set

up and proved by the defendant, his action will be dismissed (u)

;

and specific performance of the agreement, with the variation

proved, may be decreed at the instance of the defendant without

a cross action (x). Altliough a defendant may show by parol

that the written instrument does not represent the contract

between the parties, a plaintiff cannot have a decree for

specific performance of a written contract with a variation

upon parol evidence, for the Statute of Frauds is a bar to the

relief (y). Parol evidence is admissible on the part of the

party resisting specific performance, not to vary the terms of

the agreement, but to show that it is unconscientious in the

plaintiff to seek specific performance, without submitting to

the variation set up and proved by the other (z).

But since the passing of the Judicature Act, 1873, the Court

has, at the suit of a plaintiff, rectified an agreement in part

performed to which the statute was not and could not be

pleaded, and decreed specific performance thereof as recti-

fied (a). Hence the decision in Woollam v. Hearn would no

longer be followed, at least in cases in which the Statute of

Frauds does not create a bar (b).

If parties enter into an agreement, but there is an error in Rectification

the reduction of the agreement into writing, so that the written "n t|e ground

instrument fails through some mistake of the draftsman, either °* mistake.

in matter of law (c) or of fact, to represent the real agreement

of the parties, or omits or contains terms or stipulations

contrary to the common intention of the parties, a court of

equity will correct and reform the instrument, so as to make

(u) Joynes v. Statham, 3 Atk. Ha. 443, 447 ; Wihon v. Wilson,

388 ; Cl(M-ke v. Qrcmt, 14 "Ves. 519

;

5 H. L. C. 65, per Lord St.

Bwmehottom v. Oosden, 1 V. & B. Leonards ; May v. Piatt, 1900, 1 Ch.

165 ; Martm v. Pycroft, 2 D. M. 616, but see Olley v. Fisher, imfra.

& G. 785 ; Smith v. Wheatcroft, (z) Clowes v. Bigginson, 1 V. &

9 C D. 223 ; but see post, p. 463. B. 524.

(x) Fife V. Clayton, 13 Ves. 646. (a) Olley v. Fisher, 34 C. D. 367.

\y) Woollam v. Hea/m, 7 Ves. (6) Fry, 375.

211 ; CUrum v. Cooke, 1 Sch. & Lef. (c) Wake v. Ha/rrop, 1 H. & C.

22, 39 ; Sqimre v. Camvphell, l' M. 202.

& C. 469, 480 ; Mamser v. Back, 6
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it conformable to the real intent of the parties (d). So, also,

if a conveyance, executed for the purpose of giving effect to

and executing an agreement, should by mistake give the pur-

chaser less than the agreement entitled him to, he may call

on the Court to rectify the defective conveyance, and give him

all that the agreement comprehended (e) . The principle upon

which the Court acts in correcting instruments, is, that the

parties are to be placed in the same situation as they would

have stood in, if the error to be corrected had not been com-

mitted. When a deed as drawn up goes beyond the instruc-

tions and intention of the parties, it will be rectified (/). The

fact that a provision inserted in a settlement {e.g., a restraint

on anticipation of the income of the wife's property) is in

itself usual, and is generally considered proper, is not a ground

for the Court to refuse to strike it out where its insertion is

shown to have been contrary to the desire of the parties and

the instructions given by them.(g). Belief upon a defective

instrument is the more readily afforded, when the party to be

charged thereon is himself the person who prepared or per-

fected it (h). The fact, however, that the defective instrument

may have been drawn up by the party seeking relief is im-

material, if a proper case be made out (i) . It is, moreover,

immaterial to the exercise of the jurisdiction that the instru-

ment sought to be rectified was made under an order of the

Court {k). And jurisdiction to rectify a resettlement is not

excluded by reason of its being enrolled as a disentailing deed

under the Pines and Eecoveries Act(Q. But an agreement can-

not be rectified after it has been adjudicated upon by a competent

Court and performed under the direction of that Court (m).

[d) Ashhwrat v. MUl, 7 Ha. 502 ; M. & G. 544 ; Tucker v. Bennett,

Uwrray v. Pwrker, 19 Beav. 308 ; 38 C. D. 1, 14.

BrvAff V. PwrTcer, 5 Eq. 137 ; De [g) Torre v. Torre, 1 Sm. & G.

la Touche's Settlement, 10 Eq. 518.

600 ; Cogan v. Duffield, 20 Eq. (^h) Ex p. Wright, 19 Ves. 257

;

789 ; Be Bwd's Trust, 3 C. D. 214

;

CoUett v. Morrison, 9 Ha. 176.

Wehncm v. W., 15 C. D. 570. (i) Ball^. Storie, 1 Sim. & St. 218.

(e) Monro v. Taylor, 3 Mac. & (fe) Smith v. lUffe, 20 Eq. 666.

G. 718 ; Leuty v. Hillas, 2 D. & J. (l) Hall Dare v. Hall Da/re, 31

120 ; White v. White, 15 Eq. 249. C. D. 251.

(/) Walker v. Armstrong, 8 D. (ot) Gai/rd v. Moss, 33 C. D. 22.
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A person, however, who seeks to rectify an instrument, on
the ground of mistake, must be able to prove not only that

there has been a mistake, but must be able to show exactly

and precisely the form to which the deed ought to be brought,

in order that it may be set right, according to what was really

intended, and must be able to establish in the clearest and
most satisfactory manner, that the alleged intention of the

parties to which he desires to make it conformable, continued .

concurrently in the minds of all parties down to the time of

its execution. The evidence must be such as to leave no fair

and reasonable doubt upon the mind that the deed does not

embody the final intention of the parties (n). If, upon a

personal agreement for a life assurance, a policy be drawn up

by the insurance office in a form which differs from the terms

of the agreement, and varies the rights of the parties assured,

equity will interfere and deal -with the case on the footing of

the agreement, and not on that of the policy (o). If it appear

that there was a change of intention, by which the circum-

stance that the instrument does not follow the terms of the

original contract might be explained, there can be no rectifi-

cation (p) ; so, also, if it appear that the parties took different

views of what was intended, there would be no contract between

them which could be carried into effect by rectifying the instru-

ment (q). There can be no rectification if the mistake be not

mutual or common to all parties to the instrument (r), or if

one of the parties knew of the mistake at the time he executed

the deed. Where one party only has been under a mistake,

while the other, without fraud, knew what the character of

the deed was, and intended that it should be, the Court cannot

interfere, for otherwise it would be forcing on the latter a con-

tract he never entered into, or depriving him of a benefit he

(to) Beaumont v. Bromley, T. & (o) Gollettv.Morrison,9'Ra,.162.

E. 41, 50 ; Booke v. Eensmgton, 2 (p) Breadalhane v. Chcmdos, 2

K. & J. 764 ; Fowler v. Fowler, 4 M. & C. 740.

D. & J. 265 ; Sells v. Sells, 1 Dr. & (q) Bentley v. MacTcay, 4 D. F.

Sm. 42 ; M'Eenzie v. Coulson, 8 <fe J. 279.

Eq. 375 ; FalcTc v. WilUams, 1900, (f) Booke v. Kensington, 2 K. &

A. 0. 176 ; Be Ha/re omd O'More, J. 763, 764; Fowler \. Fowler, 4D.

1901, 1 Ch. 93 ; Bake v. Hooper, & J. 265 ; Sells v. Sells, 1 Dr. &

83 L. T. 669. Sm. 42 ; Be Walsh, 15 W. B. 1117.
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had bond fide acquired by an executed deed. Eectification can

only be had where both parties have executed an instrument

under a common mistake, and have done what neither of

them intended (s). A mistake on one side may be a ground

for rescinding, but not for correcting or rectifying an agree-

ment {t).

In a case where the plaintiff negotiated the terms of an

insurance upon the life of a person with the agent of a com-

pany, but a mistake was made in drawing up the terms of the

resulting proposal, which was forwarded to the company ; and

the proposal in the terms sent was accepted by the company,

and the policy was granted accordingly ; and the person after-

wards died under circumstances which, in consequence of the

mistake, were not within the policy; the Court refused to

rectify the policy according to the intention of the insured, as

there was no mistake on the part of the company in granting

it(M). So, also, where an underwriter had executed a policy

of insurance upon a cargo in general terms, it was held, upon

an application by him to rectify the policy, that it was not

competent for him to allege that the words " free of particular

average," inserted in the slip, had been omitted by mistake in

the policy, the insured denying that he intended or would

have accepted a policy on such terms, and. the slip being held

to be a mere matter of preliminary negotiation, and that the

policy was valid as it stood {x). In a case where in a convey-

ance of land, a reservation of minerals to the vendor was

inserted by a mistake, common to both parties, as the pur-

chaser alleged, though denied by the vendor in his answer,

who died before cross-examination, the Court, being of opinion

that the mistake was, as the purchaser alleged, common to

both parties, gave the representatives of the vendor the option

(«) Eaton V. Bennett, 34 Beav. («t) Fowler v. Scottish Eqwitahle

196 ; Paget v. Marshall, 28 C. D. Ins. Co., 28 L. J. Ch. 225. The
261. Court however set aside the policy,

(t) Mortimer f. Shortall, 2 Dr. and ordered a return of the pre-

& "War. 372; Fowler v. Fowler, 4 miums as having been paid by

D. & J. 265 ; Be Walsh, 15 W. E. mistake.

1117 ; Paget v. Marshall, 28 C. D. (a;) M'Kenzie v. Coulson, 8 Eq.

261. 868.
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to have the conveyance rectified, or to have the whole trans-

action set aside, and ordered that in the event of the pur-

chaser not choosing to have the transaction set aside, the

action should be dismissed without costs (jj).

In Harris v. Pepperell{z), Lord Eomilly, M. E., said that

the rule that the Court will not rectify an instrument on the

ground of mistake, except the mistake be mutual, is liable to

an exception in a case between vendor and purchaser. But
the distinction is not supported by the authorities, and does

not seem sound. Garrard v. Frankel (a), and Harris v.

Pepperell{b}, if correctly determined, might possibly be sup-

ported on the principle that the Court in these cases merely

abstained from setting the agreement aside on the consent of

the defendant to submit to the variation alleged by the plain-

tiff (c). But it seems that Harris v. Pepperell, Garrard v.

Frankel, and Paget v. Marshall (d) , can only be supported on

the ground of fraud ; in the absence of fraud vendors or

purchasers of land cannot be put to their election to rescind

or accept rectification on the ground of unilateral mistake (e).

Although, however, the Court will not rectify a transaction

between two or more parties, unless on the ground of mutual

mistake, a deed poll by way of appointment may be rectified

on the ground of mistake, if the mistake is clearly proved on

the part of the person making it (/).

Parol evidence is admissible on the application to rectify an

instrument to show what the intention of the parties really

was (51), even although the contract be one required by the

Statute of Frauds to be proved by writing (^). Mistake like

fraud must be deemed an exception to the statute (t) . In

(y) Bloomer v. Spittle, 13 Eq. 214 ; EilUcTc v. Orevy, 46 L. T. 583

;

428, but see May v. Piatt, infra. Bonhote v. Henderson, 1895, 2 Ch.

{z) 5 Eq. 1. 202.

(a) 30 Beav. 451. ig) Alexander v. Croshie, LI. &

(6) 5 Eq. 1. Gr. temp. Sug. 145 ; Mortimer v.

(c) See Bloomer v. Spittle, 13 Shortall, 2 Dr. & War. 363 ; Ba/r-

Eq. 429. row v. Barrow, 18 Beav. 532.

(d) 28 C. D. 261. (h) Be Boulter, 4 C. D. 241 ;

(e) May v. Piatt, 1900, 1 Ch. Johnson v. Bragge, 1901, 1 Ch. 28.

616. ii) Fry Spec. Perf. p. 374 ; JoTin-

(/) WrigM v. Goff, 22 Beav. eon v. Bragge, 1901, 1 Ch. 28.
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most, if not in all, the cases in which the Court has reformed

an instrument, there has been something beyond the parol

evidence, such, for instance, as a rough draft of the agree-

ment, written instructions for preparing it or the like, but the

Court will act where the mistake is clearly established by

parol evidence, even though there is nothing in writing to

which the parol evidence may attach (k). If, however, there

is not anything in writing beyond the parol evidence to go by,

and the defendant by his answer denies the case set up by the

plaintiff, the plaintiff will often be without a remedy, though

even in such cases the parol evidence may be so conclusive as

to justify the Court in granting the relief prayed (I).

The Court may, though it will hesitate to do so, rectify a

settlement on the ground of mistake upon the evidence of the

plaintiff alone if no other evidence can be obtained (m). But

the evidence must be clear and distinct that there was some

different intention at the time the deed was executed (re).

If the original agreement is of doubtful construction, and

the conveyance is definite and unequivocal, it is not easy to

avoid the conclusion that the latter may be the best evidence

of the terms of the actual agreement (o), but if ambiguous,

parol evidence may be used to express it{p).

Where a document has been signed as an agreement in a

common mistake as to its contents, and it appears that no real

agreement was come to between the parties according to which

it might be rectified, the Court will set it aside {q). Courts of

equity do not rectify contracts; they may and do rectify

instruments purporting to have been made in pursuance of

(k) Alexander v. Crosbie, LI. & (to) Hanleyv. Pearson, 13 C. D.

Q. 149 ; Mortimer v. Shortall, 2 545 ; Bonhote v. Henderson, 1895,

Dr. & War. 373 ; Welmcm v. Wei- 2 Ch. 202.

mem, 15 C. D. 570 ; Coolcv. Feoum, (m) Tucker v. Bennett, 38 C. D..

48 L. J. Ch. 68 ; Johnson v. 1, 15.

Bragge, 1901, 1 Ch. 28. (o) Htunvphries v. Home, 3 Ha.
(Z) Ibid.; Beaumont-v. Bramley, 277.

T. & R. 52 ; Fowler v. Fowler, 4 (p) Murrwy v. PwrTcer, 19 Beav.
D. & J. 278 ; Bentley v. Mackay, 4 305, 308.

D. P. & J. 279 ; De la Totiche's (q) Calverley v. WilUams, 1 Ves.

Settlement, 10 Eq. 600 ; Bloomers. Jr. 210 ; Price v. Ley, 4 Giff. 235,

Spittle, 18 Eq. 430. aff. 11 W. R. 475.
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the terms of contracts. But it is always necessary for a

plaintiff to show that there was an actual concluded contract

antecedent to the instrument which is sought to be rectified,

and that such contract is inaccurately represented in the

instrument. It is impossible for the Court to rescind or alter

a contract with reference to the terms of the negotiation which

preceded it (r). There can be no rectification, if one of the

contracting parties never heard of that which is said to be the

real agreement (s).

"Where the instrument sought to be rectified on the ground

of mistake was a marriage settlement the doctrine in the

older cases was that where the articles and settlement were

both before marriage, the Court would not interfere unless the

settlement was expressed to be made in pursuance of the

articles, for, without such a recital, the Court supposed that

the parties had altered their intentions as regarded the terms

of the contract (t). The later authorities, however, dispense

with the necessity of a reference to previous articles in the

settlement (u). Where a settlement purports to be in pur-

suance of articles entered into before marriage, and there is

any variance, then no evidence is necessary to have the

settlement corrected ; and although the settlement contains

no reference to the articles, yet if it can be shown that the

settlement was intended to be in conformity with the articles,

and there is clear and satisfactory evidence, showing that the

discrepancy had arisen from a mistake, the Court will reform

the settlement, and make it conformable to the real intention

of the parties (x). In the first case the Court will act on the

presumption ; in the second, on clear and satisfactory evidence

of mistake.

Though the limitations in a post-nuptial settlement pur-

porting to be made id pursuance of articles may agree with

the words of the articles, if it does not carry out their intent,

(r) 8 Eq. 375, per James, L. J. (u) Bold v. Hutchinson, 5 D. M.

(«) Fowler v. Scottish Equitable & G. 566.

Life Ass. Soe., 28 Jj. J. Ch.'22S. (x) Ibid., 568; Kincf v. King-

it) Bold V. Hutchinson, 5 D. M. Hwrman, I. E. 7 Eq. 447.

& a. 566.

K.F. 30
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the Court will reform it, and will, so far as is consistent with

the articles, construe them so as to make such a settlement

as is generally approved by the Court, and will supplement

the articles accordingly (?/).

Where shares intended to be issued as fully paid up have

been issued without registration of a contract, and the

mistake was common to the directors and the allottee, the

Court would rectify the register (^:). So, also, where a transfer

of certain shares was executed in which the shares were

wrongly numbered by mistake, it was held that the transfer

was substantially valid so as to render the transferee a share-

holder, and that the numbers might afterwards be rectified (a).

So, also, where a man purchased land of a building society

under an arrangement that he should mortgage it to the

society to secure the purchase-money, but the deeds were

drawn and executed in mistake as representing an advance of

money to a member with covenants to make all payments in

respect of his shares, it was held on the liquidation of the

society that he could not be charged as a member under the

deeds, but must be charged according to -the real transaction (h).

So, where a bill of exchange drawn in renewal of a former

bill between an indorser, drawer, and indorsee had by mistake

the name of the indorsee inserted in the place of the drawer,

in which form the bill was accepted and indorsed to him,

and in an action by the intended indorsee against the

drawer, the latter relied in defence upon the apparent form

of the bill, the Court entertained a bill for rectifying the

instrument (c).

So, also, where an agreement was made for the insurance

of a ship beginning the risk at and from a named port, and

the policy was by mistake drawn out for the risk from the

port only, the policy was corrected so as to entitle the assured

to recover for a loss at the port(ci). So, under an open policy

(y) Cogan v. Buffield, 2 C. D. (6) Empson's Case, 9 Eq. 597.

49. (c) DrwiffM. ParTcer, 5 Eq. 131.

(«) Buckley, 613 ; but see now {d) Moiteux v. London Ass. Co.,

Companies Act, 1900, s. 83. 1 Atk. 545.

(a) Ind's Case, 7 Ch. 485.
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of assurance upon goods to be declared as shipped in order of

shipment, it was held that the insured might, according to the

usage of merchants and underwriters, correct a mistake in the

order of declaring the shipments after a loss had become

known, so as to bring the goods within the insurance according

to the true order (e)

.

In some cases where the fact of the mistake can be fairly Hectifioation

implied from the nature of the transaction, relief will be cases, though

given although the fact of the mistake is not established by ^^l ^hown by

direct evidence. Thus, in cases where there has been a ioint direct evi-
" denoe.

loan of money to two or more obligors, and they are by the

instrument made jointly liable, but not jointly and severally,

the Court has reformed the instrument and made the obligation

joint and several so as to charge the estate of a deceased

obligor, upon the reasonable presumption from the nature of

the transaction that it was so intended by the parties (/).

The debt being joint, the natural if not the irresistible infer-

ence in such cases is that it is intended by all parties that in

every event the responsibility should attach to each obligor

and to all equally. This can be done only by making the

bond several as well as joint ; for otherwise, in case of the

death of one of the obligors, the survivor or survivors only

would be liable at law for the deht(g). Indeed, it is now well

established as a general principle, that every contract for a

joint loan is in equity to be deemed, as to the parties borrow-

ing, a joint and several contract, whether the transaction be

of a mercantile nature or not ; for in every such case it may

fairly be presumed to be the intention of the parties that the

creditor should have the several as well as the joint security

of all the borrowers for the payment of the debt(/i). Hence,

if one of the borrowers should die, the creditor has a right to

proceed for immediate relief out of the assets of the deceased

party, without claiming any relief against the surviving joint

(e) Stephens -v. Australasian Ins. y. Jackson, 2 Y. & C. 558,

Co. L. E. 8 C. P. 18. (g) Gra/y v. Chiswell, 9 Ves. 118

;

(/) Bishop V. Church, 2 Ves. Sxp. Kendall, 17 Ves. 525.

100, 371 ; Devaynes v. Noble, (h) Thorpe v. Jackson, 2 Y. & C.

Sleeoh's Case, 1 Met. 564 ; Thorpe 553.

30—2
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contractors, and without showing that the latter are unable to

pay by reason of their insolvency (i).

But where the inference of a joint original debt or liability

is repelled a Court of equity will not interfere ; for in such a

case there is no ground to presume a mistake. The doctrine

has been stated by Sir W. Grant in Sumner v. Powell (k).

It is upon the same ground that a Court of equity will not

reform a joint bond against a mere surety, so as to make it

several against him upon the presumption of a mistake from

the nature of the transaction, but it will require positive

proof of an express agreement by him that it should be several

as well as joint (Z). So, also, in cases where the obligation or

covenant is purely matter of arbitrary convention, not growing

out of any antecedent liability in all or any of the obligors or

covenantors to do what they have undertaken (as, for example,

a bond or covenant of indemnity for the acts or debts of third

persons), a Court of equity will not by implication extend the

responsibility from that of a joint to a joint and several

undertaking (?n). But if there be an express agreement to the

effect that an obligation or other contract shall be joint and

several, or to any other effect, and it is omitted by mistake in

the instrument, a Court of equity will under such circum-

stances grant relief as fully against a surety or guarantee as

against the principal party (n).

The equity for rectification on presumptive evidence is

applied also to a mortgage by husband and wife of the wife's

estate, which has limited the equity of redemption to the

husband. If the instrument does not recite an intention to

do more than make a mortgage, the presumption is that

nothing more was intended ; and the instrument will be

reformed by restoring the equity of redemption to the wife.

And, in like manner, it is held that if a lease be made by a

tenant for life under a power created by a settlement, and a

{€) Thorpe v. JacTcson, 2 Y. & C. 3 Euss. 539.

553 ; Williamson v. Henderson, 1 (m) Sumner v. Powell, 2 Mer. 36,

M. & K. 582. 37 ; Clarice v. Bickers, 14 Sim. 639.

(k) 2 Mer. 36. (to) Summery. Powell, 2 Mer. 36

;

(l) 2 Mer. 36 ; Bawstone v. Parr, Ba/wstone v. Pa/rr, 3 Buss. 539.
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rent reserved to the lessor and his heirs, these words shall be

interpreted by the prior title, and applied to the remainderman

under the settlement, and not the heir of the lessor (o)

.

The principle upon which the Court reforms and corrects Cases in

an instrument on the ground of mistake will not apply in a ^n'lJ'e no"^^

case in which a matter has been completely overlooked oh both rectification
^ " of an instrm-

aides ; and the agreement is a substantial agreement which ment.

speaks in sufficiently clear terms for itself, and contains

no reference to any other instrument or to any pre-existing

relation (p), or in a case where the instrument is in accordance

with the expressed intention of the parties, and has been pre-

pared with full knowledge of their rights, but has failed only

because the parties have been ill-advised as to the way of

giving effect to their intention (q). Nor will the Court make a

settlement conformable with what it is alleged it would have

been if all the material points had been present to the minds

of the parties at the time they executed it (?•). Nor will the

Court, under the name of rectification, add to the agreement

a term which had not been determined upon, or was not

agitated between them. There can be no rectification if the

agreement executed is in accordance with the proposals (s).

Nor can there be rectification, if it was by the intention of the

parties that the written instrument did not comprise all the

terms of the actual agreement (t).

Though the Court will rectify an instrument which fails

through some mistake of the draughtsman in point of law to

carry out the real agreement between the parties (u), it is not

sufficient in order to create an equity for rectification that

there has been a mistake as to the legal construction or the

legal consequences of an instrument. The proper question

(o) Jackson v. Innes, 1 BUgh, M. & G. 430.

104, 114 ; Clark v. Bn/rgh, 2 CoU. («) Slwes v. Ehves, 3 D. F. & J.

221 ; Davis v. Whitehead, 1894, 667.

2 Ch. 133. (0 Townahend v. Stangroom, 6

(p) Parker v. Taswell, 2 D. & J. Ves. 332 ;
Ea/rUdge v. Wogam,

559. 5 Ha. 258.

(q) Farr v. Sheriffs, 4 Ha. 513. (u) Wake v. Harrop, 1 H. & C.

(r) Barrow v. Barrow, 18 Beav. 202.

534. See Hills v. Bowlamd, 4 D.
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always is, not what the document was intended to mean, or

how it was intended to operate, but what it was intended to be.

For example, where an annuity had been sold by the plaintiff,

and was intended to be redeemable, but it was agreed that a

clause of redemption should not be inserted in the deed,

because both parties erroneously supposed that its insertion

would make the transaction usurious, it was held that the

omission could not be supplied with equity, for the Court was

not asked to make the deed what the parties intended, but to

make it that which they did not intend, but which they would

have intended had they been better informed (x). So, also,

where a party making a voluntary deed supposed that he will

have a power of subsequent revocation, though no such power

is reserved, the deed cannot afterwards be rectified by insert-

ing the power, the evidence merely showing that the power

had been omitted under the erroneous belief that it was not

necessary to insert it, not that the power was intended to be

inserted, but was left out by mistake (3/). So, too, where a

voluntary settlement was made to provide for the plaintiff's

wife and children in case of bankruptcy, and a life interest in

favour of the plaintiff was intentionally omitted, the Court

refused to rectify it (z).

Nor can there be rectification, although both parties may
have been under a mistake, if the mistake be in respect of a

matter materially inducing the agreement (a).

Bectifioation It is not necessary that a person claiming to have a settle-
of voluntary j c o

deed. ment rectified should be or should represent a party to the

original contract, or should be within the consideration of

it (b). But the Court will not rectify a voluntary deed unless

all the parties assent. If any object, the deed must take its

chance as it stands (c).

(x) Iniham v. Chdld, 1 Bro. C. C. & H. 273.

92 ; Totonshend v. Stcmgroom, 6 (c) Brovm, v. Kennedy, 33 Beav.

Ves. 828. 183. But the Court has power to

(y) Worrall\. Jacob, 3 Mer. 270. set aside a voluntary deed in part

(z) Bake v. Hooper, 83 L. T. 669. only at the suit of the grantor, if

(a) Carpmael v. Poms, 10 Beav. he is content that the rest should
^6. stand. Turner v. CoUims, 7 Ch.

(6) Thompson v. Whitmore, 1 J. 342.
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A voluntary deed cannot be reformed, except with the con-

sent of the settlor, if it fails to carry out the intention of the

parties. If the case be that he has made a mistake, no amount

of evidence, however conclusive, proving that he made a mis-

take, will justify the Court in compelling him to introduce a

clause into the deed, which he does not choose to introduce,

although at the time of execution he might have wished to

have done so {d). But if a man executes a voluntary deed

declaring certain trusts and happens to die, and it is proved

from the instructions or otherwise that the deed was not pre-

pared in the exact manner which he intended, the deed may
be reformed and those I)articular provisions necessary to carry

his intention into effect may be introduced (e). So also a

voluntary deed may be set aside after the death of both donor

and donee, if there is evidence to show that the donor com-

plained of the deed and took steps to annul it (/).

So also a voluntary deed may be set aside if it fail in

substance to carry out the intention of the settlor (g). But

mistakes which may be a ground for rectification may not be

important and serious enough to enable a donor to set aside

the whole deed as failing in substance to carry out his

intention (h).

The Court refused to rectify a post-nuptial settlement on the

settlor's wife and children where the object of the settlement

was to provide for the plaintiff's wife and children in case

of bankruptcy, and where the life interest in favour of the

plaintiff was intentionally omitted (t).

Lapse of time may be a bar to the rectification of an instru- Lapse of time
^

.„,, ....,,a bar to recti-

ment(A;). But in particular cases, if the mistake is clearly fication.

made out to the satisfaction of the Court, the lapse of a long

period will not be a bar. In Wolterbeck v. Barrow (Q a mar-

riage settlement dated 1823 was reformed in 1857, after the

(d) Lister V. Hodgson, 4 Eq. 34. U22 ; Hveritt v. E., 10 Eq. 409 ;

(e) Ibid.; but seeEenryv. Arm- and see Be GVuhh, 1900, 1 Ch. 354.

gfrcm^, 18C.D.668; TMcfcerv-JBew- {h) Ogihie v. Littleboy, 1897,

nett, 88 C. D. 1 ; ante, pp. 181, 363. W. N. 53.

(f) Philippson v. Kerry, 32 (i) iJafee v. JToqper, 83 L. T. 669.

Beav. 628. (^) Bloomer v. Spittle,!^ Eq. 429.

{g) Hughes v. Sicmor, 18 W. B. (Q 23 Beav. 430.
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Mode of

application

for rectifica-

tion.

Order of

Court to

rectify suffi-

cient without
deed.

Mutual mis-
take in

material
matters
inducing an
agreement.

death, of the husband, upon proof that it was not in accordance

with the written instructions. So also in McCormack v.

McCormack (m), a marriage settlement drawn up in 1841 was

rectified in 1874. So also a release to a trustee was set aside

after the lapse of more than 20 years on the ground that it

was executed in error {n).

The Court will not reform a deed or instrument upon

petition except perhaps in cases under the Trustee Act (o),

nor upon motion, but only in an action instituted for the

purpose ; and until a deed is reformed, the Court is bound to

act upon it as it exists (jp).

Actions for the rectification of instruments are assigned to

the Chancery Division, but where a statement of defence to

an action brought in another division is accompanied by a

counter claim for rectification, this is not a sufficient reason

for transferring the action {q).

Where a conveyance is rectified, the order of the Court is

sufficient without a new deed. A copy of the order is indorsed

on the deed which is to be rectified. Thus, where a deed was

executed purporting by mistake to convey a moiety only of

real estate instead of the whole, as the parties intended, the

Court held that an order for rectifying the^deed indorsed upon

it was effectual to pass the legal estate in the whole without

a conveyance of the other moiety (r). So, where in a memo-

randum of mortgage, the property, although specifically iden-

tified, was misdescribed, the Court held that the document

must be treated as rectified and the security operate as

intended (s).

If parties enter into an agreement with reference to a sup-

posed state of things, and it turn out that, by the mutual

mistake of the parties, the supposed actual state of things does

not in fact subsist, the consideration for the agreement fails,

and the agreement is consequently void(i). A contract, for

(m) 1 L. R. I. 119.

(ti) Qamdy v. Maccmley, 31 C.

D. 1.

(o) Bird's Trust, 3 C. D. 214;

Be Hoffe, 48 W. E. 507.

{p) Be Malet, 30 Beav. 407.

(2) Storey v. Waddle, 4 Q. B. D.

289.

(r) WMte V. White, 15 Eq. 247.

(«) Be Boulter, 4 C. D. 241.

(t) See Stwpyltony. Scott, 13 Ves.

427 ; Bohmsony. Dickenson, 3 Euss.
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instance, for the sale of a cargo, supposed by both parties to

be on board a particular ship, is at end if the cargo had at

the time ceased to exist (w). So a contract for the sale of a
life interest after it has in fact, though without the know-
ledge of the parties, expired, is void, and purchaser is entitled

to recover back his money (x). So a contract for the sale of

a freehold interest which is afterwards discovered to be in the

purchaser (y). So also a grant of an annuity made upon the

statement of the grantor as to the age of the nominee which
is erroneous, although unintentionally so, is void and the pay-

ments can be recovered back (z). So also where a policy of

insurance was renewed* both parties being ignorant that the

life insured had previously died, it was held that the renewal

being conditional upon the insured being then alive, it was
void (a). So also where an agreement was made for,the sale

of a remainder in fee expectant on an estate tail, and a bond
was given to secure the parchase-monies ; but it appeared that

at the time of the sale the tenant in tail had suffered a

recovery and destroyed the remainder, of which both parties

were ignorant, the agreement was held void (b). So also

where rent was paid and received for the occupation of land

after the expiration of a lease for lives under which it was

supposed to be payable in ignorance of the death of the persons

upon whose lives the lease depended, it was held that no im-

plication of the creation of a new tenancy could arise from such

receipt of rent (c). So also where the plaintiff bought a bar of

silver and by agreement it was sent to an expert to be assayed,

and on his report of the quantity of silver contained in the

bar, the plaintiff paid for it ; but it was afterwards discovered

that there was a mistake in the assay, and that the quantity

of silver was much less than was stated in the report ; it was

held to be a common mistake, and that the plaintiff was entitled

413 ; Cooper v. Phibbs, L. E. 2 H. L. (z) Att.-Gen. v. Bevy, 9 Ch. 397.

149. (a) Pritchard v. Merchcmts' Life

(u) Coutwrier v. Hastte, 9 Exoh. Ins. Society, 3 G. B. N. S. 622.

102, 5 H. L. C. 673. (b) Hitchcock v. Giddmgs, 4 Pri.

(x) StricJclemdv. Turner, TExch. 135. Cf. Clare v. Lamb, L. B. 1

208 ; Cochrane v. WilUs, 1 Oh. 58. C. P. 340.

(y) Jones v. Clifford, 3 C. D. 779. (c) Doe v. Crago, 6 C. B. 90.
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to recover what he had paid (d). So also where a fund was

sold as a reversionary interest, but it turned out that at the

time of the sale the interest, which was supposed to be a

reversionary one, had become an interest in possession, and

the fact was unknown to both parties, it was held that the

sale could not stand (e). So also where a party had, upon a

compromise, executed a general release in respect of partner-

ship matters, it was held that he was entitled to relief, on the

ground of a large item in which he was interested having been

omitted by mistake in the account (/).

So also if the vendor, in fixing the price, has altogether

' relied on information furnished to him by the purchaser and

such information turn out to have been (even unintentionally)

incorrect, this may entitle the vendor, even after conveyance,

to relief in equity (g).

But a contract may be unconditional, although the parties

are under a mistake respecting some matter which induces

the contract. Thus, if the contract be absolute, and not with

reference to collateral circumstances, as, for instance, if a ship

on a voyage be sold, and the ship, at the time of the contract,

be seriously damaged, to the ignorance of both parties, still

the contract is valid (h).

So, also, although there be a mutual mistake respecting the

subject matter of the agreement, yet if both parties are aware

that the subject matter is, from its nature, doubtful or uncer-

tain, or is of a speculative or contingent character, the mistake

goes for nothing. If a bargain depends on a contingent event,

or the subject matter of a contract be an uncertain thing, and

the contingency or chance be known to both parties, neither

of them can resist specific performance because the reality has

turned out to be different from what he anticipated (i).

There is mutual mistake which will vitiate a contract, or

(d) Coav.Preniice, 3M. &S.344. 390; Barker v. Jwnson, L. B. 3

(«) Colyer v. Clay, 7 Beav. 188. C. P. 308.

(/) Pritt V. Clay, 6 Beav. 503. (i) Mortimer v. Capper, 1 Bro.

(g) Ca/rptnael v. Powis, 10 Beav. C. C. 156; Bidgway v. Sneyd, ^&y,

36 ; Haygarth v. Wearing, 12 Eq. 627 ; Baxendale v. Seale, 19 Beav.

320. 601.

{h) Barr v. Gibson, 3 M. & W.
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which at least will render it incapable of being speciiically

enforced in equity, if the one party does not think he is selling

what the other thinks he is buying (k). If, for instance, a

transfer is filled up with shares which the transferor did not

agree to transfer, or with shares which the transferee did not

agree to accept, the transfer is a nullity (Z).

Care must, however, be taken in distinguishing cases, where

the parties are under a mutual mistake as to the subject

matter of a contract, from cases where there is no doubt

as to the subject matter ; but the one has, in fact, sold more

than he thought he was selling, and the other has got

more than he expected. In such cases relief cannot be

had in equity, if there has been no unfairness on either

side(m). Where, for instance, that which the vendor in-

tended "to sell, and the purchaser to buy, was a leasehold

interest, erroneously supposed to have a shorter time to run

than it in fact had to run, it was held that the vendor had,

after conveyance, no equity for relief (n). So also where a

man entitled to an interest in a residuary estate, assigns all

his interest to a creditor, he is not entitled to relief if it after-

wards appear that the residuary estate consisted partly of a

fund, the existence of which was not known to either of the

parties at the time of the execution of the deed (o). So also

where a lessor agreed to grant an underlease for the residue

of his term, except the last ten days, and the lessor's solicitor

drew up a lease for twenty-three years less ten days, and the

lease was executed by the lessee, who did not inspect the

original lease, and it was afterwards discovered that the

original lease had only sixteen years to run, it was held on

a claim by the underlessee for compensation that the rule

caveat emptor applied, and that he had no claim to com-

pensation (p). Apart from condition, compensation cannot

(k) Hitchcock v. Giddmgs, 4 Pri. (n) Ibid.

135; Gochrcme v. WilUs, 1 Ch. (o) HowJcins v. Jackson, 2 Ma.o.&

58; Baxendale v. Scale, 19 Beav. G. 372. Comp. Tti/rner -v. Turner,

601. 14 C. D. 829.

(0 Buckley, 490. (p) Bealey v. Besley, 9 C. D. 103

;

\m) Ohill V. Whittaker, 1 De G. & Clayton v. Leach, 41 C. D. 103.

S. 83, 2 Ph. 338.
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be recovered after conveyance in respect of a defect of

title (g).

Nor where several persons have joined in conveying an

estate to a purchaser for a full consideration, can one of them

be afterwards heard to say that he was under a misapprehension

as to the extent of his interest in the property (r).

Mistake of The Same considerations which apply to the case of agree-

ments entered into under a mutual mistake of the parties as

to fact, apply to the case of compromises. A compromise

which is founded on a mutual mistake of fact cannot be

supported (s). If, for instance, a compromise is founded on

the genuineness of an instrument which turns out to be forged,

or if a suit which it is the object of a compromise to determine,

turns out to have been already decided in favour of one of the

parties, or if a compromise be founded on a will, which turns

out to have been revoked by another will of which the parties

are ignorant, the transaction cannot be supported (<). But

the case is different if the fact in respect of which there is a

mistake be included in the compromise, and be not the very

foundajtion on which the compromise rests (m), as where a

person compromises an action forgetting some matter already

in evidence (x). If one or more parties having, or supposing

they have, claims upon a given subject matter, or claims upon

each other, agree to compromise those claims, and to come to

a general settlement of the matters in dispute between them

without resorting to litigation, and they act with good faith,

and stand on an equal footing, and have equal means of know-

ledge as to the facts, the compromise is binding in equity (t/).

(2) Dehenhmn v. Sawbridge, 87 ; Trigge v. Lmallee, 15 Moo. P.

1901, 2 Cli. 98. C. 276.

(r) Maiden v. MerdU, 2 Atk. 8. {u) See Trigge v. LmalUe, 15
See Soper v. Arnold, 14 App. Ca. Moo. P. C. 276.

429, 433. {x) West Devon Consols, 38 C. D.
(s) EicTcmoM v. Berens, 1895, 2 51.

Ch. 638 ; Huddersfield BamMng {y) AtUoood v. , 1 Euss. 353,
Co. V. Lister d Son, 1895, 2 Ch. 5 Euss. 149; Naylor v. Winch,
273. 1 Sim. & St. 555 ; PicJcering v.

Pickering, 2 Beav. 81, 56 ; Pritt v.

Clay, 6 Beav. 503 ; Stewart v.

502 ;
Lawton v. Campion, 18 Beav. Stewa/rt, 6 CI. & Fin. 911; Trigge

(t) Toull. Cod. Civ. Liv. 3, tit. Pickering, 2 Beav. 31, 56; Pritt v.

3, o. 2. See AsJmrst v. Mill, 7 Ha. Clay, 6 Beav. 503 ; Stewart v.
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It is not enough to invalidate the transaction that one of the

parties may have been in error as to a fact included in it (z).

The principles which apply to the case of ordinary compro-

mises between strangers, do not equally apply to the case of

compromises in the nature of family arrangements. Family

arrangements are governed by a special equity peculiar to

themselves, and will be enforced, if honestly made, although

they have not been meant as a compromise, but have pro-

cee ded from an error of all parties, originating in mistake or

ignorance of fact as to what their rights actually are, or of the

points on which their rights actually depend (a).

But a family settlement will not be supported, if founded on

a mistake of fact of either party to which the other party is

accessory, although such mistake may have been innocently

brought about by the other party (6). Where accordingly a

resettlement of family estates was made by the father, tenant

for life, and the son, tenant in tail in remainder, upon the

supposition that a charge for portions was within the power

of the father to appoint or release, and not, as was the fact,

a subsisting charge, it was set aside as being founded on

a mistake (c).

The instrument of contract may be correctly expressed Ambiguous

1 • • 1 1,1-1 terms of

according to the mtention of each party, and yet there may contract.

be no real agreement by reason of a mistake between them as

to the application of the expression to the facts. This may

arise from the generality or ambiguity of the expression,

admitting of two different constructions or meanings as

applied to the facts or from a certain expression applying

equally to two different things (d).

The expression of the contract may be sufficiently general

V. LavalUe, 15 Moo. P. C. 270; Fin. 911 ; Persse v. Perase, 7 CI. &

Stamton v. Carron Co., 30 L. J. Fin. 279; Williams v. Williams,

Ch. 713; Miles V. New Zeala/nd Co., 2 Dr. & Sm. 378; Hohlyn v. E.,

82 C. D. 266 ; ante, pp. 94, 437. 41 C. D. 200.

(z) Scott V. Scott, 11 Ir. Eq. 75 ; (6) Fame v. Fane, 20 Eq. 706.

West Devon Consols, supra. (c) Ibid.

(a) Gordonv. Oordon,3 Sw.iOO; (d) Leake on Contracts, 3rd ed.

Westby v. Westby, 2 Dr. & War. 276.

502; Stewart v. Stewart, 6 CI. &
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or ambiguous to admit of different applications, and may be

accepted by each party with a different application unknown

to the other. In this case the written contract must be con-

strued and applied, if possible, according to its terms, but it is

open to either party to show his application of the contract so

far as is consistent with the terms used, and if no reasonably

certain construction can be adopted in the application to the

facts, the contract would be void in law by reason of the

uncertainty and impossibility of executing it. Thus, where

the particulars of a sale by auction were ambiguous as to

including or excluding timber, and the vendor and purchaser

accepted them with a different meaning; it was held that

specific performance could not be decreed upon either con-

struction (e) . So where upon the sale of a reversion of an

undivided moiety of an estate, the rent was stated upon the

particulars of sale to be at a certain sum, leaving it ambiguous

whether the half or the whole of the stated rent was the

subject of sale, a bill for specific performance charging the

contract as for a purchase of half the rent mentioned, was

dismissed upon the ground that the purchaser was induced

by the particulars to believe that he purchased the whole

rent(/).

So, also, where the terms of a contract were ambiguous and

something different from what was claimed by the purchaser

was intended to be sold by the vendor, the Court would not at

the suit of the purchaser, compel the vendor specifically to

convey property not intended or believed by him to be included

in the contract, though the vendor was the author of the

ambiguity (^).

Falsa demon- If. in the application of the contract to the facts and
straho.

circumstances, it appears that a thing or matter referred to

is sufficiently identified, but with some inaccurate description

or addition, the latter may be rejected or corrected in the

application as expressed in the maxim falsa demonstraUo non

(e) Bigginson v. Clowes, 15 Ves. Beav. 430.

516; Clowes y.Higgvnaoriyl'W.k'B. (g) Manser v. Back, 6 Ha. 443;

524. Baxendale v. Seale, 19 Beav. 601

;

(/) Swmsland v. Bearsley, 29 BeHareasradO'Kore, 1901,1 Ch. 93.
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nocet. Thus, where a tenant contracted to transfer his tenancy

in certain premises, describing them as the premises he then

occupied, and known by a certain name, and it appeared that

he occupied a part only of the premises known by that name

;

it was held upon a construction of the contract as applied to

the facts that the premises occupied were the essential de-

scription, and were alone included in the contract (fe). So,

also, where an insurance is effected upon a ship, or upon

goods on board a ship, if the subject of insurance be

sufficiently identified, a mere misnomer of the ship would

be immaterial®.

In the application gi the doctrine falsa demonstratio non

nocet it is immaterial in what part of the description the falsa

demonstratio appears. It is not necessary that it should follow

the true part and qualify what has gone before (/c). Qucere,

whether the doctrine applies in a case where the Court can

see what the document in question was really intended to

mean(Z).

A mistake in the application of the instrument of contract Latent

may arise from some expression therein sufficiently certain in
^"^ '^'*' ^'

itself, applying equally to two different things, one of which

was intended by one party and the other by the other. This

is called a latent ambiguity, and extrinsic evidence is ad-

missible to prove the intention of the parties (m), and if it

appear that each party mistook the meaning of the other, and

that they intended different things by the same expression,

the contract is void on account of the absence of a consensus

ad idem, for each party was assenting to a different contract,

notwithstanding the apparent mutual consent (?i).

In Thornton v. Kempster{o), the sale was of ten tons of

sound merchantable hemp, but it was intended by the vendor

to sell Petersburg hemp, and by the buyer to purchase Eiga

(h) Magee v. Lavell, L. B. 9 C. P. (m) Smith v. Jeffryes, 15 M. &

j^07. W. 562, per Alderson, B.

ij) lonides v. Pacific Ins. Co., (n) Smith v. Hughes, L. R. 6

L. E. 7 Q. B. 517. Q- B. 597 ; Marshall v. Berridge,

\h) Cowenv. Truefitt,1899, 2 Ch. 51 L. J. Ch. 333 ; 19 C. D. 233.

3Q9_ (o) 5 Taunt. 786.

(I) Ibid.
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hemp. The broker had made a mistake in describing the

hemp to the buyer, and the Court held that there had been no

contract whatever, the assent of the parties not having really-

existed as to the same subject-matter of sale. So, also in

Raffles V. Wichelhaus{'p)^ vihene A. and B. contracted for the

sale of the cargo to arrive "per ship Peerless from Bombay,"

and it appeared that there were two ships of that name then

arriving from Bombay, and that A. meant one ship and B. the

other, it was held that there was no contract. So when the

master of a ship having chartered it to a broker, who again

chartered it in his own name, the latter placed a cargo on

board for which the master signed bills of lading for delivery,

" paying freight for the said goods, as per charter party," and

the cargo was delivered and the shipper paid his charterer

before either party had any notice or knowledge of the other

charter ; it was held that the master could not recover freight

upon the bill of lading, because that document being equally

applicable to either charter-party, there was in fact no agree-

ment or contract between them, and it was further held that

there could be no implied contract with the master to pay a

reasonable freight for the carriage of the cargo because it was

shipped in fulfilment of a contract expressly exclusive of such

intention (g).

But one of the parties to an apparent contract may by his

own fault be precluded from setting up that he entered into it

in a different sense to that in which it was understood by the

other. Thus, in the case of a sale by sample where the vendor

exhibited by mistake a wrong sample, it was held that the

contract was not avoided by this error of the vendor {r). But

if the purchaser be aware that the vendor was under a mistake

as to the sample he was offering, the vendor would be entitled

to show that he had not intended to enter into the contract by

which the purchaser sought to bind him (s).

Mistake as to Care must be taken not to confound a common mistake as
collateral fact

or motive.

(y) 2 H. & C. 906. 815.

{q) Smidt v. Tiden, L. E. 9 Q. B. (») Smith v. Hughes, L. E. 6
446. Q. B. 607.

(r) Scott V. Litiledale, 8 E. & B.
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to the subject-matter of sale or the price or the terms which

prevent the sale from ever coming into existence by reason of

the absence of a consensus ad idem, with a mistake made by

one of the parties as to a collateral fact or what may be termed

a mistake in motive. If the buyer purchases the very article

at the very price and on the very terms intended by him and

by the vendor, the sale is complete by mutual assent, even

though the buyer or the seller may be totally mistaken in the

motive which induced the assent (t). If, for example, a man
buy a horse without a warranty, believing him to be sound,

and the horse turns out unsound, it is not open to him to say

that as he had intended, to buy a sound horse and the seller

to sell an unsound one, the contract is void because the seller

must have known from the price the buyer was willing to

give, or, from his general habits as a buyer of horses, that he

thought the horse was sound. So, also, if a trainer of horses

agree to buy a particular parcel of oats, believing them to be

old oats, and therefore suitable for his purpose, new oats

being unsuitable, but omits to make their age a condition of

the contract, the sale is good although the oats are new and

unsuitable for the purpose of the buyer (m). " All that can

be said," said Chief Justice Cockburn (a;), "is that the two

minds were not ad idem as to the age of the oats. They

certainly were ad idem as to the sale and purchase of them."

On a similar principle where a vendor of houses overlooking

a recreation ground had, unknown to the purchaser, covenanted

to pay a shilling yearly as an acknowledgment that no easement

of light over the recreation ground attached to the houses, it

was held that the vendor was entitled to specific performance

without compensation (y).

Where one of the parties to a contract having partial Specific per-

.,,,,, J.- i.
formance

interests, but believing himself to be entitled to the entirety, with compen-

enters into a contract with a purchaser to sell the estate in its
o^/J^^take!'^^

entirety, it is not competent to him afterwards to say that

because the purchaser cannot have the estate in its entirety,

(<) Benjamin on Sale, 62. (x) Ibid. 606.

(u) Smith V. Hughes, L. B. 6 (2^) Oreenhalgh v. Brmdley, 1901,

Q. B. 597. 2 Ch. 324.

31
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he is not entitled td sach an interest as the vendor can give.

The vendor is bound by the assertion in his contract, and if

the purchaser chooses to take as much as the vendor can give

a title to, he is entitled to have specific performance of as

much as the vendor can give a title to, with an abatement or

compensation for the deficiency (z).

But a mistake in the description of property may be fatal if

it is a mistake or misrepresentation as to title. The usual

condition that an error in description shall not annul the sale

but be a ground for compensation only applies to an error as

to the physical state of the property and not to a mistake in

the description of the title (a). Further the vendor may be

entitled to rescind even where the mistake is made by himself (b)

.

Mistake is not an answer to an action for specific performance

when the mistake is not as to the essential terms of a contract,

but is a mistake as to the quantity of acres of land comprised

in a contract. In such a case the mistake is a proper subject

for compensation (c) . Where accordingly the plaintiff offered to

take a lease of a farm at a rent of 500Z. per annum, specifying

the closes which he wished to take with their acreage, amount-

ing in the whole to 249 acres, and defendant's agent, who had

in fact let one of the closes to another person and desired only

to let 214 acres with the farm, accepted plaintiff's offer ; it was

held that the defendant must grant the plaintiff a lease of

214 acres at a rent reduced in proportion (d). And where the

plaintiff purchased " 36 acres of land " at lOOZ. per acre and

the vendor afterwards discovered that the property contained

42 acres, it was held that there was no such mistake as entitled

the vendor to rescission and that the purchaser was entitled to

specific performance of the contract for sale of 36 acres only (e).

Money paid Money paid voluntarily under mistake of fact is recover-

teke^of^act ^^^® ^°*^ ^^ ^^^ ^^^ ™ equity where it is against justice and

(z) Mortloch V. Buller, 10 Ves. 1 Ch. 93.

315 ; Bv/rrow v. Sccrnimell, 19 C. D. (c) M'Kenzie v. Heslceth, 7 C. D.
175 ; Budd v. Lascelles, 1900, 1 Ch. 680.

815. (d) Ibid.

(a) Be Beyfus cmd Masters, 39 («) North v. Perci/val, 1898, 2 Ch.
C. D. 110. 128.

(6) Be Ha/re and O'More, 1901,
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conscience that the receiver should retain it (/) . But money
paid under compulsion of legal process cannot be recovered

back, even though the process never terminated in a final

order or judgment, and even though it may have been with-

drawn before action brought for the recovery back (g).

And this is so although no payment has been made but

credit has been given for a payment on account which has

not in fact been made {h). But the rule does not apply where

there has been an absence of hona fides (i).

It is not sufficient to preclude a man from recovering

money paid by him under a mistake of fact that he had the

means of knowledge of 'the fact, or that he has been careless

in omitting to use due diligence to inquire into the fact (ft).

Money, indeed, paid under a hona fide forgetfulness of facts

which disentitled the receiver to receive it, may be recovered

back {I). If, however, money is intentionally paid without

reference to the truth or falsehood of the fact, the party

paying meaning that the person receiving it shall have the

money at all events, whether the fact be true or false, the

latter is entitled to retain it (m).

Money paid in ignorance of the facts is recoverable, provided

there has been no laches in the party paying. There may be

cases where on account of the mutual relation between the

parties, the party paying the money, though under mistake of

fact, is by breach of duty disentitled from recovering (w).

Thus, a banker who paid money on a forged cheque and had

not, as bankers are bound to do, given notice of the forgery

of the cheque, was held not entitled to recover the money

back (o). So when money has once been paid and received in

(/) Freeman v. Jeffries, L. B. 4 {h) Kelly v. Solari, 9 M. & W.
Ex. 198 ; Kendal-v. Wood, ibid., 6 54 ; Townsend v. Crowdy, 8 0. B.

Ex. 252 ; Colonial BomIc v. BamJc N. S. 494.

of Nova Scotia, 11 App. Ca. 84. (T) Kelly v. Solari, 9 M. & W.

(g) Moore v. Fulham (Vestry), 54.

1895, 1 Q. B. 629; and see Slater (m) /bi(£.,^6rLordWensleydale.

V. Burnley (Mayor), 36 W. E. 831, {n) Durramt v. Eecl. Com-

as to what is a voluntary payment, missioners, 6 Q. B. D. 235.

Qi) WardY. WalUs, 1900, 1 Q.B. (o) CocJcs-v.Masterman, 9B. & C.

675. S02.

(i) Ibid.

31—2
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good faith on a bill of exchange, if such an interval of time

has elapsed that the position of the holder may have been

altered, the money cannot be recovered from the holder,

although the indorsements on the bill turn out to be

forgeries (p). But if there is no duty cast on the party paying

money which makes his delay in discovering the mistake

laches on his part, he may recover back money paid by him

under mistake of fact (q).

Where money has been paid to an agent under a mistake

of fact and the agent has either paid it over or settled his

account with his principal and is guilty of no fraud in the

matter, he is not liable to refund the money. Eecourse must

be had to the principal (r). But where too high a rate of

interest was paid under a mistake by a mortgagor to a trustee-

mortgagee it was held that the trustee alone could be asked

or required to repay it (s).

The principle that money paid under mistake of fact may
be recovered back does not apply where the mistake was not

made by the person who paid the money, but by another

person on whose mistake he thought fit to act (*).

In cases in which the party receiving the money may

have been ignorant of the mistake of the party paying it, a

demand should be made before bringing an action to recover

it (m). In cases of fraud, however, the instant that money

is paid under a misrepresentation of fact the right of action

accrues (x).

The rule of law that money paid under compulsion of legal

proceedings cannot be recovered back does not apply where

theie has been an absence of bond fides on the part of the

defendant ; but the rule is applicable to a case where the

plaintiff, although he has paid no money to the defendant,

(p) London and Biver Plate («) King v. Stewart, 66 L. T. 3^9.

Bcmk V. Bank of Liverpool, 1896, (<) Moss v. Mersey Docks, Sc,

1 Q. B. 7. Co., 20 W. E. 700.

(g) Dwrrant v. Bed. Com- (u) Kelhfv. Splari, 9 M.&'W. 58,

missioners, 6 Q. B. D. 235. i^er Lord Wensleydale ; i^reemow v.

(r) Holland v. Bussell, 1 B. & S. Jeffries, L. E. 4 Ex. 198.

432, 4 B. & S. 14 ; comp. Newall v. (x) Pope v. Wray, 4 M. & W.
TomUnson, L. E. 6 C. P. 405. 458, per Lord Wensleydale.



MISTAKE. 485

has by mistake given him credit for a payment on account

which has not in fact been made {y).

"Where accounts are impeached and it is shown that they Errors in

SiCCOuntjs
contain errors of considerable extent, both in number and

importance, the Court will order such accounts, though

extending over a long period of years, to be opened, and will Opening

not merely give liberty to surcharge and falsify. If a fiduciary

relation exists between the parties, the Court will make a

similar order, if such accounts are shown to contain a

less number of errors {z). So a release executed on the

footing of accounts assumed, to be correct, but which turn

out afterwards to contain serious errors, will be set aside, and

in a grave case, even after many years (a). A single important

error in an account is sufficient to entitle the Court to open an

account if it thinks fit to do so (6). But where a single item

is complained of and the accounts are of some years' standing,

the Court will not, as a general rule, except in the case of

fraud, order the whole account to be opened, but will order

that the plaintiff be at liberty to surcharge and falsify (c).

Eescission on the ground of mutual mistake may Errors dis-

undoubtedly be granted in a proper case, even after con- execution of

veyance, although there has been nothing in the nature of
conveyance.

fraud {d). But as a general rule a purchaser, after the

conveyance is executed by all necessary parties, has no

remedy in respect of any defect either in the title to or

quantity or quality of the estate which are not covered

by the vendor's covenants (e), even where there is a warranty

that the property sold answers a certain description (/).

{y) Wa/rd'v. WalUs, 1900, 1 Q. B. 550.

g75_ (d) Dehenham v. Sa/whridge,

(z) Williamson v. Ba/rbow, 9 C. 1901, 2 Ch. 98 ; ante, p. 356.

j)_ 529. (e) Ibid. ; Cla/re v. La/mb, L. B.

(a) Qcmdy v. UaeoMlwy, 31 0. io C. P. 335 ; Allen v. Bicha/rdson,

p_ j_ 13 C. D. 524 ; BrownUe v. Campbell,

(6) Coleman v. Mellersh, 2 Mao. 5 App. Ca. pp. 937, 949.

& Q. 309; Pritt v. Cla/y, 6 Beav. {/) Greswolde - WilUams v.

503 ; and see Damiell v. SimcloM; 6 Ba/rneby, 49 W. B. 203 ;
of. De

App. Ca. 181. Lassalle v. Qwildford, 1901, 2 K. B.

(c) Allfreyv. Allfrey, 1 Mao. & G. 215.

87 ; aethmg v. Keighley, 9 C. D.
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In the case of Legge v. Croker {g). it was held that no

compensation could be granted in a case where a lease had

been deliberately executed making no mention of a right of

way over the premises, though there was such a right of way

and though the lessor had more than once represented to the

lessee that there was no such right of way, and though the

heads of the intended agreement between the parties, including

the statement that there was no such right of way, had been

reduced to writing, but not signed by the parties before the

lease was prepared. So also in Brett v. Clowser (h), the Court

held that a purchaser was not entitled to compensation after

the completion of the purchase for the absence of a right of

way which the auctioneer at the sale honestly, but under a

mistake, represented to belong to the premises. So too a

lessee cannot claim compensation in respect of a defect of title

which he might have discovered before he took his lease (i).

But where in an agreement for the sale of land the conditions

provide that if any error or misstatement should be found in

the particulars of sale, it should not annul the sale, but that

compensation should be made in respect thereof, an error

although not discovered until after the completion of the con-

veyance, is a proper subject of compensation within the

meaning of the condition. If no distinction is made in the

conditions of sale between an error or mistake discovered before

and one discovered after the execution of the conveyance, it

will not be imported into the contract (k). Unless it is the

clear intention that the condition should be merged in the

deed, it is operative even after conveyance (1). But such a

condition does not apply to a defect of title (m).

In a case where leasehold premises were sold by the executors

of a deceased husband under a mistake that the property

belonged to him, whereas it belonged to the wife, and the

conveyance was completed, the property being afterwards

{g) 1 Ba. & Be. 506. 76 ; Be Turner and Skelton, 13

(h) 5 C. P. D. 388 ; cf. Be Hare C. D. 130; Palmer v. Johnson, 13

and O'More, 1901, 1 Ch. 93. Q. B. D. 351.

(i) Clayton v. Leach, 41 C. D. (Q Ibid.

108. (m) Dehenham v. Sawhridge,

(k) Bos V. Eelsham, L. E. 2 Ex. 1901, 2 Ch. 98.
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recovered by the widow, it was held that the purchaser

could not recover the purchase-monies as upon a failure of

consideration (n).

The application for relief on the ground of mistake must be Aoquiescenoe.

made with due diligence (o) ; and in cases of mistake, as in

cases of fraud, time runs from the discovery (p). Acquiescence

will operate as an equitable estoppel (q) . Where executors

paid away funds, the income of which they ought to have

paid to H., but paid H. a part of these funds and rendered

him accounts and sent him a copy of the will, and all these

payments were due to a mistake in construing the will, it was

held that H. had made*himself a party to this mistake, and

could not therefore claim arrears of income after lying by for

two years (r).

Where there has been some common mistake as to some Principles on

essential fact, forming an inducement to the contract, whether interposes on

it be a mistake as to the subject-matter of the contract, or the
^fg^f^""'^'^

°*

price, or the terms, that is, where the circumstances justify

the inference that no contract would have been made if the

whole truth had been known to the parties, the contract is

voidable at the election of either of the parties. If either party

has performed his part of the contract during the continuance

of the mistake, he may set aside the contract on discovering

the truth, unless he has done something to render it impossible

for him to restore the other party to the condition in which he

was before the contract was made (s).

Transactions, although impeachable on the ground of

mistake, are nevertheless subject to all real and just equities

between the parties. The Court will not set aside a transaction

without restoring the party against whom it interferes, as far

(n) Clare v. Lamb, L. B. 10 C. P. amte, p. 320.

340 ; but see Dart, V. & P. 907. {q) Sogers v. Ingham, 3 C. D. 351.

(o) Stone V. Godfrey, S D. M. & G. (r) Be Eulhes, Powell v. JSulkes,

76 ; Bentley v. MacTcoAj, 31 Beav. 38 C. D. 552.

143, 4 D. F. & J. 279 ; am,te, pp. 313 (s) Cox v. Prentice, 3 M. & S. 344

et seq. Blacklwrn v. Smith, 2 Exoh. 783

(_p) Denys v. Shuokburgh, 4 Y. & Striokla/nd v. Twrner, 7 Exch. 208

C. 42,53; Dv/rrantv.Eocl. Commrs., Cla/rJce v. Dickson, B. B. & E. 148

6 Q.B.D.^S^; hutseeChohnondeU/ Freeman v. Jeffries, L. E. 4 Ex.

V. CUnton, 2 J. & W. pp. 168—172

;

195.
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as possible, to that which shall be a just situation with reference

to the rights which he had antecedently to the transaction (t).

If the Court sees that it can restore the parties to their former

condition, or place them in the same situation in which they

would have stood but for the mistake, without interfering with

any new right acquired by others, on the faith of the altered

condition of the legal rights, the jurisdiction will be exercised.

The Court will not, however, relieve against a mistake, unless

it is fully satisfied that it can make ample compensation (m).

If the Court sees that the parties cannot be restored to that

which shall be a just situation with reference to the rights

which they had antecedently to the transaction, or that the

mistake cannot be corrected without breaking in upon, or

affecting the rights of innocent parties, who were not aware of

the existence of the mistake, when their rights accrued, relief

cannot be given (x). But if a good case be made out, the

Court will not hold its hand merely because, on account of

circumstances which have intervened, it may be dif&cult to

restore the parties exactly to their original condition (i/). It

is enough if the Court sees that it would not be difficult to

adjust so as to place the parties in a position in which they

would receive little or no prejudice from what has been

done(«). As against bond Jide purchasers for value without

notice, no relief can be had in equity (a).

On setting aside a transaction on the ground of mistake, the

Court may, with a view of putting the parties in the position

in which they have an equity to stand, annex conditions to

the judgment (&).

Acquiescence in what has been done will not be a bar to

relief where the party alleged to have acquiesced has acted or

abstained from acting through being ignorant that he possessed

(i) Ante, p. 839. cmte, pp. 339 et seq.

(u) Dacre v. Gorges, 2 Sim. & St. (j/) Ea/rl BeoAjbchcmvp v. Wimn,
454 ; amte, p. 342

{x) Maiden v. Menill, 2 Atk. 8

Clifton V. Cochlmn, 3 M. & K. 76

SaxonlAfe Ins. Co., 2 J. & H. 408
Batemcm v. Boynton, 1 Ch. 359

L. E. 6 H. L. 232.

{z) Ibid.

(a) Ante, pp. 324 et seq.

BlacUe v. Cla/rTce, 15 Beav. 595 ; Be (6) Qwrra/rd v. Frankel, 30 Beav,

445 ; but see May v. Piatt, 1900, 1

Ch. 616 ; ante, p. 468.
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rights which would be available against that which he permitted
to be enjoyed (c).

Upon a contract for the sale and purchase of real estate, if Measure of

the vendor, without fraud, is incapable of making a good title, '^^™«'S«^-

the proposing purchaser is not entitled to recover damages for

the loss of his bargain. He can only recover the expenses he
has incurred (<i). To entitle a plaintiff, in an action for specific

performance, to recover damages other than his expenses in

respect' of a breach of contract by defendant, misrepresentation

must be pleaded and established (e).

In an action for taking coal from plaintiff's land, in the

absence of any wilful* wrong, or other circumstances war-

ranting punitive damages, the true rule of damages is the

value of the coal at the pit's mouth, less the cost of labour in

severing it from the freehold and raising it to the pit's

mouth (/).

Where an action is brought for specific performance, and
specific performance is refused on the ground of mistake, the

Court ought to give the same damages as would, under the old

practice, have been given in an action at law (51).

.Courts of equity have jurisdiction on the ground of mistake Defective

to relieve against the defective execution of a power. If the pot^s.""
°*

formalities required by a power are not strictly complied with,

an appointment under the power is invalid at law, and the

property which is the subject of the power will go as in default

of appointment. In equity, however, if an intention to execute

the power be sufficiently declared, but, by reason of some in-

formality, the act declaring the intention is not an execu-

tion of the power, the Court will, in favour of certain parties,

aid the defective execution, by compelling the person seised of

the legal estate to do that which was intended to be done (h).

(c) Sari BeoMcha/mp v. Wvrm, 390.

L. E. 6 H. L. 223 ; siipra, pp. 807— (/) Jegon v. Vwian,, 6 Oh. 742,

309. {3) TampUn v. James, 15 C. D.

(d) Bam v. Fothergill, L. K. 7 220.

H. L. 158. Qi) Shamnon\.Bradstreet,lSoh.

(e) BocJc Portlamd Cement Go. v. & Lef. 63 ; Swyer v. Sayer, 7 Ha.

Wilson, 81 W. B. 198; Boyal 377; Johnson v. Bragge, 1901, 1

Bristol, dc. v. Bomash, 35 C. D. Ch. 28.
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Persona in

whose favour
the defective

execution of

a power will

be aided.

The supplying the surrender of a copyhold and the supplying

the execution of a power which is defective in form go hand in

hand. Wherever there is a decision that the Court will supply

a surrender, it follows that the Court will also supply the

defective execution of a power (i).

The equity, however, is confined to cases of execution

formally defective, or of contract amounting to such defective

execution (k). If there be no such execution or contract, the

Court cannot interpose; for unless where the power is in the

nature of a trust, the donee has his choice whether to execute

it or not ; and if he does not execute or attempt to execute,

there is no equity to execute it for him or to do that for him

which he did not think fit to do himself (l). Nor can an execu-

tion be aided in equity, if the defect be not formal, but in

the substance of the power, for such aid would defeat the

intention of the donor. Where, for example, a tenant for life

had power to lease with the consent of trustees or others, an

agreement by the tenant for life alone to lease would not be

aided (m).

The only persons in whose favour equity will interpose to

supply the defect in the execution of a power are, a iond

fide purchaser for valuable consideration (w), a creditor (o), a

charity (p), a wife or a legitimate child (g). To no other per-

sons, except a wife and legitimate child, will the aid of the

Court be granted upon the ground of a meritorious considera-

tion (r). The equity does not extend to the case of a defective

execution by a wife in favour of her husband (s) ; nor to a

defective execution in favour of a natural chUd, a father,

mother, brother, sister, nephew, or cousin : d fortiori it does

(t) Sa/yer v. SoA/er, 7 Ha. 387,

per Wigram, V.-C. ; Chapman v.

Gibson, 3 Bro. C. C. 229.

Qc) Johnson v. Bragge, 1901, 1 Ch.

28; FarweU, 330.

(0 Toilet V. Toilet, 2 P. Wms.
489; 2 Wh. & Tu. 289; Be Weekes'

Settlement, 1897, 1 Ch. 289.

(m.) Lawrenson v. Butler, 1 Soh.

& Lef. 13.

(n) Affleck v. Affleck, 8 Sm. & G.

394 ; Chetwynd v. Morgcm, 31 C. D.

596.

(o) Chartered Bank ofAustralia

V. Lempriere, L. B. 4 P. C. 597.

(p) Innes v. Sayer, 7 Ha. 377.

(g) Hervey v. Hervey, 1 Atk. 567

;

Farwell, 342.

(r) Moodie v. Beid, 1 Madd.

516.

(«) Ibid.
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not extend to a volunteer (t), even though he be the creator

of the power himself (m).

The character of purchaser, creditor, wife, or child, must
be borne by the party claiming relief in relation to the donee

of the power and not to the person creating the power (x).

In Wilkinson v. Nelson (y), a deed of appointment in favour

of some of the objects of a power, was rectified by the insertion

of a hotchpot clause, the Court being satisfied that the inten-

tion of the donee of the power was to produce equality, and

that the clause had been omitted by mistake (z).

It is not sufficient in order to constitute a case entitling a intention to

party to relief in equity* on the ground of the defective execu- power must

tion of a power that there should be a mere intention on the ^pp^*"^-

part of the donee to execute the power, without some steps

taken to give it a legal effect (a) . A mere parol promise or

agreement to execute the power is not sufficient (6) . Nor is

the mere expression of a wish contained in a memorandum
sufficient (c). But if an intention to execute the power appear

clearly by some paper or instrument in writing, equity will aid

a defect which arises from the instrument itself being informal

or inappropriate (d) : as, for instance, where the donee of a

power covenants (e), or merely enters into an agreement, not

under seal, to execute the power (/), or when by his will he

desires the remainderman to create the estate authorised by

the power (g), or if he promises by letter to grant an estate

which he could only do by the exercise of his power (h), or

if having a power to appoint by an instrument sealed and

delivered, he wrote and signed an unattested paper expressing

his intention that a particular child shall have the property

(t) Sug. Pow. 585 ; FarweU, 342. Lef. 72.

(u) Chetwyndw.Morgam^dlCD. (c) Garthv.Towngend,TE.^.'i.20.

596. {i) Sayer v. Sayer, 7 Ha. 377.

(x) Sug. Pow. 537; FarweU, 335. (e) Sug. Pow. 560.

(y) 9 W. E. 393. (f) Shannon v. Bradstreet, 1

(z) See KilUcTc v. Gray, 46 L. T. Sch. & Lei. 52 ; Dotoell v. Dew, 1

583. Y. & C. C. C. 345 ; Sug. Pow. 550.

(a) QavthY.Townsend,TEq.228; (g) Vernon v. Vernon, Amb. 3;

Bruce v. Bruce, 11 Eq. 372. Sug. Pow. 550 ; FarweU, 837.

(6) Ca/rter y. Ca/rter, Mose. 370
;

(h) Cam^bellv. Leach, Amh.74:0;

Shannon v. Bradstreet, 1 Soh. & Sug. Pow. 550 ; FarweU, 387.
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which is the subject of the power (i), or where a woman having

a power to appoint a fund by deed or will gives a letter charging

the fund in favour of a purchaser for value (A;). In all these

and the like cases equity will supply the defect. So also a

recital by the donee of a power, in the marriage settlement of

one of his daughters, who was one of the objects of the power,

that she was entitled to a share of a sum to which she could

only be entitled by his appointment, has been held sufficient

evidence of his intention to execute the power, so as to be

aided in equity (i), and even an answer to a bill in chancery

stating that the party did appoint and intended by writing in

due form to appoint was held to be an execution of the power

for this purpose (m) ; and a statement in a lease that certain

persons were " the present trustees " of a will was held to

operate as an appointment of new trustees (n). So, also, if

the power ought to be executed by deed, but it is executed by

will, the defective execution will be supplied (o), if there is

nothing in the instrument creating the power to mark the

intention of the creator of the power beyond the fact that he

has pointed to a deed as the mode of executing the power.

But it is competent to a settlor to make the nature and

character of the instrument by which the power he creates

shall be executed of the essence of the power, without observing

which no execution of his power shall be vaUd. Equity in such

a case will not uphold an act which will defeat what the person

creating the power has declared by expression or necessary

implication to be a material part of his intention (p).

The Court will supply the defect where there has been a

defective execution of a power by a formal or appropriate

instrument : as, for instance, if a deed be required by the

power to be executed in the presence of a certain number of

witnesses, and it be executed in the presence of a smaller

number of witnesses : or if it is required to be signed and

(i) Kermard v. Kermcurd, 8 Oh. Wms. 533.

228. (to) Carter v. Ccurt&r, Mose. 365.

(A) Chartered Bank of AustraUa (n) Be Farnell, 33 C. D. p. 599.

V. Lempriere, L. R. 4 P. C. 597. (o) Toilet v. Toilet, 2 P. Wms.
(Z) Wilson V. Piggott, 2 Ves. Jr. 489 ; Smith v. Adhins, 14 Eq. 405.

351. See Poulson v. Wellmg, 2 P. (p) Cooper v. Martin, 3 Oh. 57.
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sealed, and sealing is omitted (q). The validity of an appoint-

ment by will, so far as regards execution and attestation, now

wholly depends on the Statute Law (r) ; and a document, if

testamentary, cannot be aided if it does not comply with the

Wills Act (s).

The Court will also, in order to give effect to the inten-

tion of the donee of the power for that purpose, aid the

execution of a power not specially referred to, though such

power was not present to the mind of the donee at the time

of execution (i).

But of course there can be no intention to execute a power No relief

unless there is a knowledge of its existence (u), and where it intention,

was quite ambiguous which of two powers it was intended to

exercise it was held that there had been no exercise of

either (x).

Equity will in no case aid a defective execution of a power, ^° relief so

if the intention of the person creating the power would be -intention of

thereby defeated. Although a power will be aided, if it has powen
°

been executed by a will, when it ought strictly to have been

executed by deed (y), the case is otherwise, if a power, re-

quired to be exercised by will, has been executed by deed (z).

The intention of a power to appoint by will being to reserve

to the donee of the power a certain control over the estate,

until the moment of the death of the donee, if the donee of

such a power should execute an appointment or a conveyance

of the estate by an absolute deed, it will be invalid, because

such an appointment or conveyance, if it avail to any purpose,

must avail to the destruction of the power, since it would be

no longer revocable, as a will would be. The distinction

between this case and the case of a power executed by will,

(g) Kenna/rd v. Kennard, 8 Ch. (m) Griffith-Boscawen v. Scott,

228. An appointment by deed is 26 C. D. 358, 362 ; of. Be Sharlcmd,

now rendered valid in many oases, 1899, 2 Ch. 536 ; Tv/rnbull v. Hayea,

although not executed or attested 1901, 2 Ch. 529.

with all the solemnities required by (x) Be Herdmwn, 31 L. E. Ir. 87

the instrument creating the power, of. Be Sharlcmd, supra.

22 & 23 Vict. c. 35, s. 12. (y) Supra, p. 492.

(r) Sug. Pow. p. 559. («) Beid v. Shergold, 10 Ves.

(«) Be Kirwam,25 CD. 373,381. 878, 380 ; Be Walsh, 1 L. K, Ir.

(t) Bruce v. Bruce, 11 Bq. 377. 378.
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As against
whom equity

will aid a
defective

execution.

No relief

against defec-

tive execution

of statutory

powers.

though required to be executed by deed, is marked and

obvious. An act done not strictly according to the terms of

the power, but consistent with its intent, may be upheld in

equity. But an act which defeats the intention of the person

creating the power, and determines the control over the

property, which was meant to rest in the donee, is repugnant to

it, and cannot be deemed in any just sense to be an execution

of it (a).

In all cases, however, where the aid of the Court is sought

for the purpose of aiding the defective execution of a power,

the party seeking relief must stand upon some equity

superior to that of the party against whom he seeks it (6).

There can be no relief, if the aid of the defective execution

would be inequitable to other parties, or if it is repelled by

some counter-equity (c) . As against a purchaser for valuable

consideration without notice, equity will in no case aid the

defective execution of a power. But as against a remainder-

man, who takes, although by purchase, subject to the

power (d), and also in, general as against an heir-at-law or

customary heir (e), relief may be had against the defective

execution of a power. Whether, however, equity will afford its

aid as against an heir totally unprovided for, seems doubtful

upon the authorities (/).

In cases of defective execution of powers a distinction

exists between powers which are created by private persons,

and those which are specially created by, or come within, a

statute. The latter are construed with more strictness, and

whatever formalities are reqiiired by the statute must be

strictly complied with. In the case of powers which are in

their own nature statutable, equity must follow the law, be

the consideration ever so meritorious. Thus the power of a

tenant-in-tail to make leases under a statute, if not executed

in the requisite form prescribed by the statute, will not be

(as) Ibid. ; Sug. Pow. 560, 561 ; & Lef. 52.

FarwelL, 332.

(&) Sug. Pow. 541.

(c) Ante, pp. 487, 488.

(d) Toilet \. Toilet, 2 P. Wms.
489 ; Shannon v. Bradstreet, 1 Sch.

(e) Smith v. Aahton, 1 Ch. Ca.

263, 264.

(/) BraddicTc If. Mattock, &yLaA.

363 ; Sug. Pow. 545 ; FarweU, 343.
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made available in equity, however meritorious the considera-

tion may be (g).

Although the Court will not in general aid the defective Defective

execution of a power in favour of a volunteer, except in afdedorT

particular cases (h), the defective execution of a power will be I'Xd'&a
aided in favour of a volunteer, when a strict compliance

with the power has been impossible, from circumstances

beyond the control of the 'party, as when the prescribed

witnesses could not be found ; or where an interested party

having possession of the deed creating the power has kept it

from the sight of the party executing the power, so that he

could not ascertain the^formalities required (i).

So, also, although the Court will in no . case aid the non-

execution of a power, as distinguished from its defective

execution (&), the case is otherwise, if the execution of a power

has bee^n prevented by fraud, as where the deed creating

the power has been fraudulently retained by the person

interested in its non-execution (Z)

.

The Court will also interfere in cases of mistake in judg- Mistake in

ments. But where an order has been perfected and expresses in/]™dicfai

the real decision of the Court, the Court has no jurisdiction to
proceedings,

alter it (m).

A judgment by consent is binding, and after it has been

passed and entered, it cannot be varied or set aside except

upon some ground sufficient to set aside an agreement (w).

Mistake as to the meaning of the words used, whether common

to both parties or one party only but induced by the conduct

of the other, is such a ground. So also is the fact that the

parties were not ad idem as to the subject. The fact that

the party complaining has before he found out his mistake

sought to enforce the order, does not prevent him from taking

steps to enforce it (o).

{g)I)a/rlmgton\.Pulteney,Co^frp. (Z) Ante,^.2%9.

267 ; Sug. Pow. 209 ; Farwell, 843. (to) Preston Bcmhvng Co. v.

Qi) Ante, p. 490. Allsup, 1895, 1 Ch. 141.

{i) Farwell, 334 ; 2 "Wh. & Tu. 307. {n) Att.-Gen. v. Tomlme, 7 C. D.

(ft) Toilet V. Toilet, 2 P. Wms. 388 ; Huddersfield Bankvng Co. v.

489 ; and see Be Weekes' Settle- Lister S Son, 1896, 2 Ch. 273.

ment, 1897, 1 Ch. 289. (o) WildAng v. Sanderson, 1897,
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After a judgment has been passed and entered, even where

it has been taken by consent and under a mistake, the Court

cannot set it aside otherwise than in a fresh action brought

for the purpose, unless (1) there has been a clerical mistake

or error arising from an accidental slip or omission within

the meaning of Order XXVIII. r. 11, or (2) the judgment

as drawn up does ncit correctly state what, the Court

actually decided and intended to decide—in either of which

cases the application may be made by motion in the

action (p).

It seems that different considerations apply to interlocutory

orders, but that even if a judgment has not been passed and

entered the Court will not always interfere on motion ; for

example, where from the nature of the ground relied on con-

flicting evidence is essential (q).

Where an interlocutory injunction has been wrongly

granted through the Judge's mistake in law, and not through

any misrepresentation, a man can be compelled to pay

damages under the undertaking as to damages (r).

Where a special case is stated in an action and a decision

given upon it under a mistake of fact, the Court is not

bound by that decision unless it has been adopted by

subsequent orders, but may disregard it, direct the action

to go on to trial and direct inquiries to ascertain the real

facts (s).

A foreign judgment of a Court of competent jurisdiction is

conclusive and not open to examination by another Court

unless the judgment impeached carries on the face of it

manifest error, or it can be shown to have been obtained by

fraud, or to be wantiag in the conditions of natural justice (0-

It cannot be impeached on its merits, nor can a man set up
as a defence to an action on it that the tribunal mistook

either the facts or the law. It makes no difference that the

2 Ch. 534 ; Hichmam v. Berens, Oriffith v. Blake, 27 C. D. 474, 477.

1895, 2 Ch. 638. («) TomVme v. TJnderhwy, 22 C.

(p) Amaworfh v. WilMng, 1896, D. 496.

1 Ch. 673. - (t) Messina v. Petrocchino, L. E.

(j) Ibid. 4 P. C. 144 ; Abouloff v. Oppen-
(r) Himt V. n., 54 L. J. Ch. 289; heimer, 10 Q. B. D. 302.
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judgment proceeded on a mistake as to English law, and that

the mistake appears on the face of the proceedings (u)

.

In a redemption action an order was made giving the Mistake in

plaintiff leave to lodge the mortgage money in Court and that Lgwith

in default of such lodgment within two months the action be
°^^^^'

dismissed. Under a bond fide mistake the plaintiff failed to

lodge the money until after the time fixed : Held that the

Court had jurisdiction to extend the time so as to include the

actual date of lodgment (x).

In like manner, as equity will give relief against mistakes in Supply of

dpfficts in
written instruments, will it give effect to the real intention of written in-

the parties, as gathered from the objects of the instrument
^*™™^'^**'' °-

and the circumstances of the case, although the instrument

may be drawn up in a very inartificial and untechnical

manner. For, however just the general rule may be, quoties

in verbis nulla est ambiguitas, ibi nulla expositio contra verba

fienda est (y), yet that rule shall not prevail to defeat the

manifest intent and object of the parties where it is clearly

discernible on the face of the instrument, and the ignorance

or blunder or mistake of the parties has prevented them from

expressing it in the appropriate language {z).

In regard to mistake in awards, where there is a compulsory Mistake in

awards.
reference any party may appeal from the award on a question

of law, and the Court may set the award aside on any ground

on which it might set aside a verdict of a jury (a).

Where the reference is by consent out of Court, the Court

will not relieve against an award on the ground of mistake

either in matter of law or fact, if the award is within the sub-

mission, and contains the honest decision of the arbitrators

after a full and fair hearing of the parties, and the mistake

does not appear on the face of the award, or is not disclosed

by some contemporaneous writing (&). Where an award is

good on the face of it and the mistake is as to a ijiatter within

(u) Qoda/rd v. Gray, L. E. 6 (a) Story Eq. Jur. 168.

Q. B. 147. i.") ^^^- ^^^- ^- ^ '
^^^ ®^^ "°^

(x) ColUnson v. Jeffery, 1896, 1 Arbitration Act, 1889, s. 14.

Qjj_ g44_ (6) Dirm v. Blahe, L. B. 10 C. P.

(y) Co. Litt. 147 a. 888.

32
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the arbitrator's authority it cannot be remedied (c) . In the

absence of proof of the arbitrator's misconduct or excess of

jurisdiction or disregard of some fundamental rule of adminis-

tration of justice, or admitted mistake, the Court will not set

aside an award which is good on the face of it. An award

may be impeached on proof of actual excess of jurisdiction

;

but the fact that the arbitrator took evidence on matters out-

side his jurisdiction is not enough to vitiate the award (d). A
party in whose favour a mistake has been made cannot avail

himself of it to set aside the award (e). The Court may, how-

ever, give leave to revoke the submission where the arbitrator

is going wrong in point of law even in a matter within his

jurisdiction (/).

An arbitrator having signed his award is functus officio, and

if his award does not embrace the matters in issue he cannot

of his own motion treat it as no award and make another;

but where the mistake is due to a misapprehension of the

terms of the submission the Court has power to remit the

matter to the arbitrator (g).

The decisions on the power of the Court to set aside awards

for mistake are now of less importance than formerly, since

the Court has now power in all cases to remit the award (/i),

and arbitrators have now power to correct clerical mistakes

arising from any accidental slip or omission (i). But the

Court will not remit the awatd on the sole ground that the

arbitrator has made a mistake in law (k).

Mistake in ^^ regard to mistakes in wills, a Court of equity has juris-

diction to correct them when they are apparent on the face of

the will, or may be made out by a due construction of its

terms. The true view, however, seems to be not that the

words are corrected but that the intention when clearly ascer-

tained is carried out notwithstanding the apparent difficulty

(c) Adams v. Great Northern, v. Kirk, 12 App. Ca. 738.

rfc, Co., 1891, A. C. 31, 39. (gr) Stringer amdBiley, Be, 1901,

{d) FalMnghwrnv. VictorianBly. 1 Q. B. 105.

Commrs., 1900, A. C. 452. {h) Arb. Act, 1889, s. 10.

(e) Ward v. DeoM, 3 B. & Ad. (i) Arb. Act, 1889, s. 7 (o).

234. (fe) Palmer and HosJcen, Be,

(/) East and West India Docks 1898, 1 Q. B. 131.

wills.
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caused by the particular words {I). Properly speaking there

is no jurisdiction in any Court to rectify a will on the ground

of mistake ; and even the Probate Division has no power to

remedy a mistake by modifying the language so as to make it

express a supposed intention (m) . But the Court in many
cases does in effect correct mistakes in order to carry out the

expressed intention of the testator. It follows that the

mistake must be apparent oh the face of the will, otherwise

there can be no relief ; for parol evidence or evidence dehors

the will is not admissible to contradict, vary, or control the

words of the will, although it is in certain cases admissible

to explain the meaning of the words which the testator has

used («).

A mistake cannot be corrected or an omission supplied,

unless it is perfectly clear by fair inference from the whole

will that there is such a mistake or omission (o). The first

thing to be proved in all cases is that there is a mistake.

The mistake must be a clear mistake or a clear omission,

demonstrable from the structure and scope of the will(p).

Thus, if in a will there is a mistake in the computation of a

legacy, it will be rectified in equity {q). So, also, words may

be struck out which are manifestly inconsistent with the form

of the will and the intention of the testator (r). So, also, on

the other hand words will be supplied where the Court is

satisfied that they have been omitted by mistake (s). So, if

there is a mistake in the name, description, or number of the

legatees intended to take (f), or in the property intended to be

(l) Pollock on Contracts, 710. (r) STmth v. Crabtree, 6 0. D.

(m) Ha/rter v. H., 3 P. & D. 11, 591 ; Morrell v. Morrell, 7 P. D.

21. 70.

(n) Farrer v. St. Kathervne's . («) Greenwood v. GreewWood, 5

College, 16 Eq. 21 ; Jarm. on Wills, C. D. 954 ; Be Bedfern, 6 C. D.

vol. 1, p. 379. 133.

(o) PUUpps V. Chamberlwi/ne, 4 («) Newman v. Piercy, 4 C. D.

Ygg_ 57_ 41 ; Booty v. Groom, 1897, 2 Oh.

(p) Ibid. ; Holmes v. Custcmce, 407 ; Donaldson v. Bamber, 1897,

12Ves.279; Mellor v. Daintree, 38 1 Ch. 75; Be Mayo, Chester v.

C D. 198. Kei/rl, 1901, 1 Ch. 404 ; Jarm. on

{q) Giles v. Giles, 1 Keen, Wills, vol. 1, p. 340.

692.
32-
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bequeathed (w), and the mistake is clearly demonstrable from

the structure and scope of the will, equity will correct it.

When a testator in a gift to children describes them as con-

sisting of a specified number which is less than the number

found to exist at the date of the will, the general rule of con-

struction is to disregard the numerical restriction and to hold

that the intention of the testator was that the whole of the

children shall be included {x) ; but an intention to benefit the

whole class must be shown by the will {y)

.

Where there is an error either in the name or the description

of a legatee, there is no presumption in favour of the name

more than the description. In order that the name should

prevail against the description, it must be shown that there is

an error in the description {z). In some cases the name has

prevailed over the description (a) ; in other cases the description

has prevailed over the name (&).

Belief cannot, however, be had, unless the mistake be clearly

made out (c). And so, if the words of the bequest are plain,

evidence of a different intention is inadmissible to establish a

mistake {d) ; nor will a mistake be rectified, if it does not

appear clearly what the testator would have done in the case,

if there had been no mistake (e). But if the omission of some

word or phrase is so palpable on the face of the will, that no

difficulty occurs in pronouncing the testator to have used an

expression which does not accurately convey his meaning, and

it is not only apparent that he has used the wrong word or

(u) Be Basset's Estate, 14 Eq. Farrer v. St. Katherine's College,

54 ; Travers v. Bhi/ndell, 6 C. D. 16 Eq. 21 ; Ga/rlemd v. Beverley,

486 ; Salt v. Pym, 28 C. D. 153

;

9 C. D. 219 ; Be BraTce, 6 P. D.

Jarm. on Wills, vol. 1, p. 347. 217.

{x) M'Kecihme v. Vaughwn, 15 (6) Be Nunn's Trust, 19 Eq.

Eq. 289 ; Be Basset's Estate, 14 333 ; Charter v. ChaHer, L. E. 7

Eq. 54 ; Booty v. Groom, 1897, 2 H. L. 364.

Ch. 407. (c) Holmes v. Custance, 12 Ves.

(^) Donaldson v. Bamher, 1897, 279.

1 Ch. 75. {d) Chambers v. Minchin, 4 Ves.

(z) DraTce v. Drake, 8 H. L. C. 676.

179 ; Cha/rter v. Charier, L. E. 7 (e) See Smith v. Maitland, 1

H. L. 381. Ves. Jr. 363.

{a) Oillett V. Gam.e, 10 Eq. 33;
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phrase, but it is also apparent what is the right one, the Court
will substitute the right one(/). Although the particulars

which the testator has included in his description of the

property, the subject of the gift, should be inaccurate, the gift

will be upheld if there be enough of correspondence to afford

the means of identification (g). If the property the subject of

the gift be capable of being accurately identified, certain errors

in the description will not vitiate the gift (/i)

.

The same considerations apply, when the particulars which

the testator has included in his description of the object of

the gift are inaccurate. If the devisee or legatee is so

designated as to be ^stinguished from every other person,

the inaptitude of some of the particulars introduced in the

description is immaterial (i). If there is a person to answer

the name given in the will, it is immaterial that any further

description does not precisely apply (A). A gift by will to a

person described as the husband, or wife, or widow of another,

is not in general affected by the fact of the devisee or legatee

not actually answering the description, by reason of the

invalidity of the supposed marriage, or by reason of the

second marriage of the supposed widow or otherwise (l). And

on the same principle a legacy to a person described as the

testator's intended wife, has been held to be payable although

the testator did not eventually marry her(m). A different

rule, however, prevails where a fraud has been practised on a

testator, the knowledge or discovery of which, there is reason

to believe, would have destroyed or removed the motive for

the gift. When, for example, a testatrix under a power of

appointment bequeathed a legacy to a man whom she de-

scribed and with whom she lived as her husband, but the

marriage was invalid on account of his having a wife at the

(/) Taylor v. Bicha/rdson, 2 (k) Standen v. Standen, 2 Ves.

Drew. 16 ; Ives v. Dodgaon, 9 Eq. Jr. 589 ; Del Ma/re v. Bobello, 3

401. Bro. C. C. 446 ; Hohnes v. Cue-

(g) Jarm. on Wills, vol. 1, p. 394. tcmce, 12 Ves. 279.

(h) Door V. Geary, 1 Ves. 255 ; (T) Giles v. Giles, 1 Keen, 685,

BeVwood V. Mildmay, 3 Ves. 306

;

692, 693 ; Bishton v. Cobb, 5 M. &

Jarm. on Wills, vol. 1, p. 394. C. 145 ; Be Petts, 27 Beav. 576.

(i) Jarm. on Wills, vol. 1, p. 399. (to) Sohloss v. Stiehel, 6 Sim. 1.
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time, which fact was not known to the testatrix, the bequest

was held void (w). The question in all such cases is, whether

the mistake of the testator has been induced by the fraud of

the object of his intended bounty. Though it is clear that

a legacy given to a person in a character which the legatee

does not fill, and by the fraudulent asstfmption of which

character the testator has been deceived, will not take effect

;

yet, if the testator is not deceived, although a false character

is in fact assumed, the legacy will be good. A fortiori it will

be good, if both parties not only knew the actual facts, but were

designedly parties to the assumption of the false character (o).

A false reason, however, given for a legacy, is not alone a

sufficient ground to avoid the act or bequest in equity. To

have such an effect, it must be clear that no other motive

mingled in, the legacy, and that it constituted the substantial

ground for the act or bequest (,p).

Parol evi- If the language of a will is either capable of more than
dence in . • t.i ^ i.

• •
i

certain cases one meaning, or IS incapable of any certain meaning, parol

admissible to evidence cannot be admitted to show what the testator in-
ezplam the
will. tended to have expressed. The Court is not entitled to inquii-e

into the intention of the testator apart from the language he

has used (q). Evidence is only admitted which in its nature

and effect simply explains what the testator has written, but

not to show what he intended to have written. In other

words the question is what is the meaning of his words (»•).

Evidence of the declaration of the intention of a testator

before the making of his will with respect to the disposition of

his property, and also after the will was made as to the

persons in whose favour he made it, cannot be admitted. It

is only where the description of the person or thing intended

is applicable with legal certainty to each of several objects

that extrinsic evidence, including proof of declarations of

intention, is admissible to establish which of such objects

(n) Kennell v. Abbott, 4 Ves. 802.

804 ; Be BodMngton, 22 C. D. 602. (j) Be De Bosaz, 2 P. D. 68.

(o) Oile8 V. Chiles, 1 Keen, 685, (r) Be Mayo, Chester v. Kevrl,

692, 693. 1901, 1 Ch. 404.

(p) Kennell v. Abbott, 4 Ves.
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was intended by the testator (s). But the Court has a right

to ascertain all the facts which were known to the testator

at the time he made his will, and thus to place itself in the

testator's position in order to ascertain the bearing and

application of the language which he uses, and in order to

ascertain whether there exists any person or thing to which

the whole description given in the will can be restsonably

and with sufficient certainty applied (t) . The Court in con-

struing a will cannot shut its eyes to the state of facts under

which the will was made (u). Where, accordingly, a testator

has inaccurately or imperfectly described the thing meant to

be given by his will, so as to make the interpretation of the

words in their primary sense impossible, parol evidence is

admissible to influence the construction of the will (x). The

principle is exemplified in those cases in which a devise of

land at a given place has been extended to property not

strictly answering to the locality, because there is none

which does precisely correspond to it (y) ; or in which an

apparently specific bequest of stock in the public funds has

been held to authorise payment of the legacy out of the

general personal estate, the testator having no such stock

when he made the bequest (z). So also if the subject of

devise is described by reference to some extrinsic fact, it is not

merely competent but necessary to admit extrinsic evidence

to ascertain the subject of devise (a).

The same considerations apply when the description or

terms employed by the testator are insufficient to determine

the person intended by the testator. If the object of the

testator's bounty, or the person meant by him, is described

in terms which are applicable indifferently to more than one

(«) DraJce v. Dralce, 8 H. L. C. (y) Doe v. BoberU, 1 B. & Aid.

179 ; Charier v. Chapter, L. B. 7 407 ; Jarm. on Wills, vol. 1, p. 394.

H. L. 370. (») SeVwood v. Mildmay, 3 Ves.

(t) Ibid. 877, per Lord Cairns. 306 ; Jarm. on Wills, vol. 1, p. 394.

See lie De Bosaz, 2 P. D. 68 ; Be (a) Samford v. Bailees, 1 Mer.

BraJce, 6 P. D. 217. 646, per Sir W. Grant ; Webb v.

(u) Jarm. on WUls, vol. 1, p. 393. Byng, 1 K. & J. 580; BicTcettsY.

(x) Att.-Oen. v. Orote, 3 Mer. Turquand, 1 H. L. C. 472 ; Jarm.

316 ; Colpoys v. Colpoys, Jac. 451. on Wills, vol. 1, p. 398.
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person, parol evidence is admissible to prove which of the

persons so described was intended by the testator (b). So,

also, if it appear that the name inserted in the will is not the

correct name of any one in existence, the Court may look at

the circumstances surrounding the testator to ascertain who

was meant by him (c).

If the words of a will, aided by evidence of the material

facts of the case, are insufficient to determine the meaning of

the testator, evidence to prove the sense in which he intended

to use them is, as a general proposition, inadmissible. Thus,

evidence is inadmissible for the purpose of filling up a total

blank in a will (d), or inserting a devise inadvertently omitted

by the mistake of the person drawing, making, or copying the

will (e), or of proving what was meant by an unintelligible

word (/) ; or of proving that a thing in substance different

from that described in the will was intended (g) ; of changing

the person described (h) ; or of reconciling conflicting clauses

in a will (t)

.

Revocation of Where a testator by a codicil revokes a devise or bequest

mistake. in his will or in a previous codicil, expressly grounding such

revocation on the assumption of a fact which turns out to

be false, the revocation does not take effect, being, it is

considered, conditional, and dependent on a contingency which

fails (k) . So also if a will is cancelled by mistake, or on the

presumption that a later will is good, which proves void, the

(6) Orant v. Grant, L. B. 5 C. P. that if a clause be inadvertently

727 ; JBe Wolverton Mortgaged introduced, there may be an issue

Estates, 7 C. D. 199 ; Cloak v. to try whether it is part of the

Hammond, 34 C. D. 255 ; but see testator's will. Ibid. ; Wigram on

Donaldson v. Bamher, 1897, 1 Ch. "Wills, 121.

75. (/) GoUett V. Beechey, 3 Sim.

(c) Ee Murphy, 7 L. E. I. 562. 24.

See Charter v. Charter, L. B. 7 (g) Selwood v. Mildmay, 3 Ves.

H. L. 382, per Lord Cairns. 306.

(d) Himt v. Hort, 3 Bro. C. C. (h) Del Mare v. Bobello, 1 Ves.

311 ; Taylor v. Bichardson, 2 Jr. 412.

Drew. 16 ; Be Harrison, 30 C. D. (i) Ulrich v. Litchfield, 2 Atk.

390. 372, per Lord Hardwicke.

(e) Newhurgh v. Newburgh, 5 (k) Campbell v. French, 8 Ves.

Madd. 364; Jarm. on Wills, vol. 1, 321 ; Jarm. on Wills, vol. 1, p. 147.

p. 382. It would, however, seem
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heir is not let in, but the mistake may be relieved against (l).

In such case equity does not alter the will ; it merely relieves

the party from the effect of the mistake, thus placing him
in the same condition as if the mistake had not happened (m)

.

Where a document has been signed by a man and has been Document
duly attested in mistake for his will, it was held not admissible b^ mfstekl'^^
to probate (n).

The doctrine of election is not merely applicable to a wilful Election

but also to a mistaken disposal of the property of another (o). uke!'^^^'
An election made by a party under a mistake of facts or a

misconception as to his rights is not binding in equity. In

order to constitute a valid election, the act done must be with

a full knowledge of the circumstances of the case, and the

right to which the person put to his election was entitled (p).

In order to presume an election from the acts of any person,

that person must be shown to have had a full knowledge

of all the requisite circumstances, as to the amount of the

different properties, his own rights in respect of them, &c. {q).

A person who has elected under a misconception is entitled

to make a fresh election (r).

The Court will not inquire into the fact of whether a Condition

testator was mistaken or not with reference to his daughter's unaer^mis-

health and capacity assigned by his will as a condition for '^*'^^-

imposing a condition in restraint of marriage (s).

In the case of bills and notes a cancellation by mistake Cancellation

does not affect the liability of the parties whose signatures ^ ™'^ ^ ^'

are cancelled (i), nor does a cancellation by an agent with-

out authority (m). It appears that a mistake annuls the

cancellation of a deed (x).

(I) OmoMsv.r^rer,! P.Wms.345. Ves. 136 ; Jarman on Wills, vol. 1, .

(m) Ibid. p. 435.

(n) Be Hvmt, 3 P. & D. 250. («) Morley v. Bermoldson, 2 Ha.

(o) Serrell, 15. 584.

(p) Wintour v. CUfton, 21 Beav. {t) Bills of Ex. Act, 1882,

468. s. 63 (3).

(q) Wahe v. Wake, 1 Ves. Jr. {u) BankofScotlandv.Domimon

335 ; and theother eases mentioned, Bank, 1891, A. C. 592.

1 Sw. 381 n. (!»} Perrott v. P., 14 East, 423.

(r) Kidney v. Coussmaker, 12
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ABATEMENT,
of price for misdescription, 103, 361, 481

purchaser compelled to accept with., 385—387

ABETTING FEAUD,
no relief given to person, 404

person abetting may be made liable as principal, 410

ACCOUNT,
on setting aside a sale as fraudulent against vendor, 344—349

what interest allowed on taking, 348

on setting aside a sale of shares as fraudulent against pur-

chaser, 346, 349, 350

no reconveyance until, be taken, 348

of wilful default, in what cases ordered, 345

ACCOUNTS,
opened on ground of fraud, if there be a single fraudulent entry,

356, 485

between solicitor and client, 154

opened after a long lapse of time, 318

between guardian and ward, 161

between partners, 160

when opened on account of errors, 485

ACaUIESCENCE,
principle of, 106, 111, 307 e< seq.

founded on fraud, 106, 111, 307

what is necessary to constitute, 110, 111, 112, 307, 308

extent of the principle, 307 et seq.

cases in which the principle does not apply, 110, 111, 308

cases in which the principle applies with peculiar force, 310

distinction between cases where the alleged, takes place while

the act is in progress and where it does not take place until

after the act is completed, 310, 311

in expenditiu'e on his land binds landowner, 108

applies as between trustee and cestui que trust, 312

representatives of man bound by his, 311

remainderman may be bound by, 31

1

company bound by, 312

standing by, 106
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ACQUIESCENCE—coreiiJiMed.

shareholder, by, 309

mistake, in oases of, 487

ACT OF PARLIAMENT,
may not be used to perpetrate a fraud, 113

ACTION OE DECEIT. See Damages.

when maintainable, 17 et seq., 366 et seq.

can be m.aintained by whom, 366—375, 400—407

in what cases not maiatainable, 366, 401

maintainable by shareholder of a company, 370,

374, 401, 403

not maintainable by shareholder of a company,

353, 370, 401, 403

maintainable, though rescission cannot be had, 359, 371

though contract be afiBrmed, 371

against third party, 15, 371

V shareholder of company, 362, 366, 401, 403

by shareholder of com.pany against directors, for

omission to specify contracts, 81, 374

against principal for fraud of agent, 372—374

not m.aintainable by one who has by laches lost right to

rescission, 375

after execution of conveyance, 371

not maintainable against one agent for fraud of another, 375

except in particular cases, 375

pleading in, 391, 395, 396

ACTION TO EECOVBB MONEY,
on avoidance of contract, party defrauded may bring, 345, 358

ACTS,
representation implied from, 60

ADVEETISEMENTS,
fraud through medium of, 402

ADVICE,
independent, absence of, effect of, 135 et seq.

what is independent, 135, 163

AGENT. See Principal and Agent.
principal bound by misrepresentation of, 82, 85, 86, 372

unless he be acting ultra vires. So, 86

action of deceit against principal for fraud of, 372—374

selling as if he were principal, 87, 372

in what cases bound by fraud of sub-agent, 86, 375

of one principal dealing surreptitiously with other principal,

158

for sale or management cannot purchase, 156, 157
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AGENT—conijnued

for purchaser may not sell to principal, 156

may not make profit out of his business, 155, 157
notice to, notice to principal, 254—260
abetting fraud on principal may be made party to action, 410

AGREEMENT. See Contract.

misrepresentation a bar to specific performance of, 380
although made innocently, 381

unless compensation can be made, 385

mistake a bar to specific performance of, 442 et seq.

unless -with a variation, 458, 459

mistake in written, when rectified, 459 et seq.

when not rectified, 461 , 462, 469

when relieved against, 459
in fraud of thisd party, 15

not to prosecute, when it amounts to undue influence, 168

parol evidence admissible to explain errors in, 454, 463

not to bid at auction valid, 269

fraudulent, respecting marriage, 264—268

to secure influence over other persons, 267, 268

among heii^s to share equally, 268

addition by parol to written, not admissible at law, 454

or on behalf of plaintiH in equity, 459

when admissible as a defence in equity, 389, 447, 454, 463

ALLOWANCE. See Account.

ALTERATION,
in position of parties, effect of, on right to rescind, 339—342

in property, effect of, on right to rescind, 339, 341

AMBIGUITY,
of agreement, 455, 477—479

patent, 455; latent, 479, 498

in what cases evidence admissible to explain, 479

a ground of defence in equity, 383, 477

in representation, 57

latent ambiguity, 479

in wills, 498—504
parol evidence when admissible to explain, 499, 502

AMBIGUOUS RECITAL,
not notice, 248

AMENDMENT OF PLEADINGS,
not allowed to add a plea of fraud, 399

APPOINTMENT. See Poweb.

fraud upon power of, when relieved against, 279—289

when vitiated in toto by fraud, and when in part, 287

defective execution of power of, when relieved against, 489—495

relief in case of illusory, 289
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AEBITEATIONS,
fraud in, 298

mistake in, 497

ARBITBATOE. See Award.
may not puroliase claims of parties for reference, 147, 299

corruption or partiality of, 298, 299

AEEANGrEMENT. See Family Abeangembnt.

ARTICLES OP ASSOCIATION,
duty of shareholder to examine, within reasonable time, 261, 317

ASSIGNEE OP BANKEUPT,
may not purchase bankrupt's estate, 147

ASSIGNMENT
of equitable interest in personal estate, notice of, to trustee

necessary to complete title, 127

by debtors giving preference to creditors, when valid or not,

208, 217, 223

for benefit of creditors, when valid or not, 224—227

ATTESTING WITNESS,
whether affected with notice of contents of deed, 246

ATTOENET. See Solicitor and Client.

AUCTION,
engagement by parties not to bid against each other at an,

vaUd, 269

employment of puffers or underbidders at, 269, 270

purchase at, by fiduciary vendor, voidable, 139

fraud by purchaser at, 271

sale not avoided by fictitious bidding of stranger, 270

AUOTIONEEE,
mistake by, 444

mistake in particulars corrected by, 444

AUTHOEITY,
misrepresentation of, 35, 36

warranty of, by agent, 35

AVOIDANCE,
of contract. See Eescission.

of policy, 88

AWAED. See Arbitrator.

jurisdiction over, 298

fraud in, 298

mistake in, when relievable, 497, 498

circumstances excluding relief against, 300
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BANKRUPT,
estate of, may not be bought by assignee, 147

nor by commissioner, 147

BANKRUPT LAWS,
fraud under the, 209, 227

assignment by a man of the whole of his estate and effects

is a, 209

assignment by a man of the whole of his estate and efieots

with a substantial exception, 209, 210

or for a present advance of money, 210

or for a present advance and future advances agreed

to be made, 212

or for a past debt and a fresh advance, 213

or for a past debt and a fresh advance agreed to be

made, 214

is not a fraud on the, it the transaction be bond fide,

214, 215

and has not for its object fraud upon creditors, 211

drawing and accepting bills when a, 227

effect of lapse of time in validating what would otherwise

be a, 216, 223

preference of a particular creditor a, 217

unless in particular cases, 217—223

or there be good faith, 221, 222

composition deeds when a, 227

giving one creditor preference over another is, 217

covenant or bond by a man to pay monies in contingency

of bankruptcy is, in general, a, 229

fraud on, settlement by a man on himself until bankruptcy is,

228

settlement bj' a third party on a man until bankruptcy, is

not a, 229

assignment of property for benefit of creditors, when a,

224—227
what lapse of time will prevent a deed, &c., from being

invalidated as a, 216, 223

BELIEF,
reasonable ground for, 29

BIDDEE,
employment of, at auction, when allowable, 270

emploj'ment of, at auction, a fraud at law, 269

BILL OF EXCHANGE,
fraud in drawing and accepting, 118, 119, 227

mistake in, 466

cancellation by mistake, 505

BILL OF SALE. See FiiAXTDrLENT Conveyance.
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BONA FIDE PURCHASER. See Ptjbchasek foe Vaiub vith-
OTiT Notice.

protected in equity, 324

BOND,
marriage and place brokage, 267, 268

to marry given secretly, 268

for giving consent to marriage, fraudulent, 264

fraudulent upon an intended marriage, 264, 265

obtained by solicitors from tbeir clients, 151

reform of mistake in, 467

joint, when deemed joint and several, 467

BRIBE,
agent accepting, liable to principal, 158

cannot be followed before judgment, 349

BROKAGE BONDS,
marriage and place, 267, 268

BURTHEN OF PROOF,
in cases of constructive fraud, 135, 138, 149, 151, 419

CANCELLATION,
of deeds by fraud or accident, 291

by mistake, 291, 505

order for, 342

" CATCHING BARGAINS,"
relief against, wben given, 176

CAUTION, mere want of, as distinguished from gross negligence,

2.33, 234

purchaser not bound to use excessive, 233

CAVEAT EMPTOR,
the rule of the common law, 69, 72

in case of purchase of real estate, 72

in case of purchase of goods, 69, 74

does not apply where there is misrepresentation, 69, 73

CERTIFICATE OF SHARES,
representation by means of, 106

measure of damages where company cannot give shares, 377

CESTUI QUE TRUST,
right of, to impeach purchase by trustee, 137—139, 347

may be lost by acquiescence, 312

or lapse of time, 319

right of, to impeach purchase from trustee, 139, 345

CESTUI QUE VIE,

death of, before date of contract, 473
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CHANGE,
of solicitors not notice of change of interest, 248

CHARITY,
governor of, lease to, of the lands, invalid, 147

lands, tenant of, also a trustee, 148

inadequacy of rent of charity estates as a badge of fraud, 148

CHARTER,
obtained by fraud, 366

CHASTITY,
misrepresentation as to, 63, 292

CHATTELS,
defrauded vendee may keep and sue for damages, 352

fraud on sale of, 10

measure of damage, 375, 376

rescission of sale of, 338

where purchaser is insolvent, 358

where sold under a warranty, 358

revesting, on conviction, 10

CHEAT,
goods, instruments, &o., obtained by, as distinguished from

goods, instruments, &c., obtained by fraud, 11—13

CHEQUE,
fraud in adding figures to, 118

CHILD,
and parent, contracts, gifts, &c., between, when valid, 162—165

defective execution of power supplied in favour of, 490

CHOSES IN ACTION,
assignee of, cannot set up defence of purchase for value with-

out notice, 335

rule as to notice of assignment of, does not apply to equitable-

interests in land, 127, 128

CLAIM,
concealment of, may amount to fraud, 109—111

CLERICAL ERROR,
corrected by courts of law, 455—458

CLERK
may be in confidential situation, 154

CLIENT AND ATTORNEY. See SolioitcJe and Client.

COERCION,
undue influence on testator, 275. And see Undue Inflitbnce.

K.F. 33
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COLLATERAL PEAUDULENT AGREEMENT,
effect of, on the principal agreement, 303

COLLATERAL MATTERS,
misrepresentation as to, 61

mistake as to, 480 '

COLLUSION, 182. See Complicity in Ebaud.

COMMENDATION,
of property by vendor, allowable, 47, 48

COMMISSION. See Bkibe.

COMMISSIONERS
of bankrupts may not buy bankrupt's estate, 147

COMMITTEE
of lunatic may not purcbase or rent tie lunatic's estate, 147

COMMUNICATION OF REPRESENTATION,
.

through whom made, 295, 296, 403

COMPANIES ACT, 1867, s.. 38,

what is fraud within meaning of, 80—82

omission to specify contracts required by, not a ground for

rescission, 375

a ground for action of damages, 374

COMPANIES ACT, 1900,

particulars required to be stated in prospectus by, 78, 26'2

waiver clause, effect of, in prospectus, 352

COMPANY,
misrepresentation and concealment in prospectus of a, 77—79

party induced by, to take shares relieved from, his shares,

79, 349, 351, 400, 404

when not relieved from his shares, 309, 351, 362

must act with diligence, 309, 317, 322

vague representations in prospectus of a, 49

may bring action in its own name to set aside conti-acts, 401

must, however, act with diligence, 309, 317, 322

bound by representation of agents when acting within the

scope of their authority, 84—86

purchaser of shares in a, when entitled to bring action of deceit

against directors, 403

fraud upon a, by shareholder, 293

directors, 141

• how relieved against, 349, 350

notice to proper ofllcers of, is notice to, 261

notice to directors, not notice to, 261

notice to shareholder of, not notice to, 261, 322
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COMPANY—continued.

one man company, not fraudulent, 145

promoters, action against, by company, 14?, 401

winding up on ground of fraud, 294

COMPENSATION,
defects, &c., not admitting of, avoid contract, if undisclosed,

103, 385

co-iditions respecting, 387, 486

what matters do not admit of, 103, 385, 386

purchaser compelled to take defective estate with, 385—387, 481

vendor's or purchaser's right to, for difference in quantity, 103,

385, 481

for improvements on an estate on setting aside a transaction, 344

allowed in respect of false representation through mistake, 361

COMPLICITY IN PRATJD,
efPect of, 355, 409, 411

COMPOSITION DEEDS,
secret arrangements by creditors, a fraud upon, 227

under statuta, 227

COMPROMISES,
vitiated by concealment, 94, 95

of doubtful rights, not vitiated by mistake, 437, 438

may be vitiated by mistake of fact, 476

consideration for, 438

CONCEALED FRAUD,
time runs from discovery of, 14, 320—322

CONCEALMENT. See Miseepebsentation.

a fraud, if there be a duty to disclose, 61—68

as distinguished from silence, 62, 66

must be of a material fact, 61, 62

must be in reference to the transaction, 61, 63

immaterial if fact be known, 63

a fraud, if there be artifices to mislead, 64

of truth, after discovery of misrepresentation, 27, 68

of patent faults, 69

of latent faults, 69, 70

by vendor of ownership of property, 51, 67, 68

by purchaser of advantages, &c., 63, 64, 68

by purchaser of his insolvency, 76, 77

by agent, binding on principal, 82—85

in prospectuses of companies, 77—80

in policies of marine assurance, 88—90

life assurance, 90

fire assurance, 92

in guarantees and contracts of suretyship, 92

33—2
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GOTJ^OEAliMENI—continued.
in compromises, 94

by parties in dealings with, others towards whom they stand in

a fiduciary position, 135

directors, 142

trustee and cestui que trust, 138

solicitor and client, 150

j)rincipal and agent, 156

guardian and ward, 161

parent and child, 163

partners, 159

promoters, 146

parties generally coming within the principle, 1 65

of claim by incumbrancer, 109

in fraud of marriage, 264—268

of title with design to mislead, 108, 109

contract procured by, not enforced in equity, 380

CONDITION,
imposed under mistake, 505

CONDITIONS OP SALE,
must not be misleading, 67—60

more especially if sale is by the Court, 385

effect of certain requirements in, 59

inviting attention to documents, 60

stipulating that buyer is to take a chattel " with aU faults," 70

by which purchaser is debarred from complaining of error in

particulars, 71

providing that errors shall not annul the contract, 104, 486

do not cover a fraudulent misrepresentation, 387

only apply to innocent errors, 387

apply to errors not discovered until after conveyance, 486

CONFESSOE AND PENITENT,
undue influence between, 172

CONFIDENTIATj RELATION. See FrDUCiAHY Relation.

what constitutes a, 133

CONPIEMATION,
of impeachable transaction, when binding in equity, 304—306

concealment will vitiate, 304, 305

marriage brokage bonds incapable of, 267

CONSENT,
necessary in contracts, 129

what is necessary to constitute, 129

to marriage, fraud in withholding, 269

CONSIDERATION. See Inadequacy of Consideratiox.
may be either good or valuable, 190, 191
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CONSIDEtiATlON—continued.
what will constitute a valuable, 190

—

191
marriage a valuable, 191, 192

unless there be fraud, 202
inadequacy of, not per se a ground for relief, 168, 388

or for refusing specific performance, 168
when a ground for relief, 150, 169, 170

false statement of, 170

may vitiate a deed, 170—173
not expressed, may be proved, 197

in what cases question of, cannot arise, 198

CONSTEUOTIVE NOTICE. See Notice.
what is, 231 et seq.

as distinguished from actual notice, 231

limits of doctrine of, 232—235, 246, 247

party not fixed with, of instruments or facts which may only
by possibility afPect property, 247—249

may be excluded by positive representation, &c., 44—46,
250—253

only operates in matters affecting title, 254

CONTRACT. See Agreement.
vitiated by absence of consent, 9

induced by fraud voidable, not void, 9, 10

of lunatic, idiot, &c., 129

of person in a state of mental imbecility, 130

of person in a state of intoxication, 131

of infant, 131

of mairied woman, 132

by a party under duress or imprisonment, 167, 168

in a state of embarrassment, 169, 170

vitiated on the ground of undue influence, 158, 166

with persons in a fiduciary relation, 133

marriage brokage, not capable of confirmation, 267

CONVEYANCE. See Feaudulent Conveyance.

refoimed in equity, 460, 472

errors discovered after execution of, 485

rescission after execution, 355, 485

CONVEYANCING ACT, 1882,

provisions of, with regard to notice, 255

CONVICTION,
revesting of property on, 10

COPYHOLD,
surrender of, supplied in equity, 490

purchaser need not take, instead of freehold, 101, 386

nor need he take freehold instead of, 386
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COEPOEATION,
lease to member of, of corporate property set aside, 147

bound by representations of its agents, 84

COEREOTION
of misrepresentation, 28, 29

COSTS,

solicitor may take security for past or future, 151

general rule as to, 426

charges of fraud, if unsubstantiated, visited with, 428

unsuccessful litigant as a. general rule has to pay, 426

do not always follow the event, 426

unsuccessful litigant exempted from payment of, 427

solicitor made partj' to a suit for the purpose of having costs

paid by him, 429

party abetting a fraud made party, and ordered to pay, 410

COUNSEL,
rule in equity as to dealings between client and, 1 54

notice to, is notice to client, 255

COURT,
sale by the, set aside on ground of fraud, 359

sale by, disclosure by purchaser on, 70

settlement under order of the, set aside as obtained by fraud,

364

order of, sufficient to rectify, without deed, 472

COURTS OF COMPETENT JURISDICTION,
assistance of Courts of equity to prevent fraud upon, 302

COVENANTS,
notice of lease is notice of, 237, 238

in lease, deceptive statements respecting, 57, 65

duty to disclose onerous and unusual, 238

COVERTURE,
rights of married women in respect of property notwithstanding,

132

husband's liability for -wife's torts, 133

CREDIT,
representations as to, 371

CREDITORS. See Feattduibnt Coitveyance.

fraud upon, 182 et seq.

assignment for benefit of, when valid or not, 216, 224
fraudulent devises in fraud of, 229

favoured in equity in cases of defective execution of powers, 490
preference of particular, 208, 217

assignment by debtor, when a fraud on the bankrupt laws, 216
trust deeds for, when fraudiilent, 224

statute of 13 Eliz. c. 5. ..182
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DAMAGE
must be proved in action for deceit, 3, 61

DAMAGES. See Action of Deceit.

party defrauded may recover, 371, 375

measure of, in actions of deceit, 375—^378

measure of, in case of mistake, 489

not recoverable, if remote, 61, 376

for communication of disease byanimals sold through fraud, 376

measure of, where coal has been taken from a mine, 377, 489
J

where specific performance is refused on ground of mistake, 489

not recoverable for loss of bargain, in absence of fraud, 489

recovera.ble in actions of specific performance when there has

been misrepresentation, 489

shareholder cannot recover, against company, 353

DEATH,
afiecting rights and liabilities, 377, 400, 408, 409, 413

must be disclosed when, 64

DEBENTUEES,
subscribers for, entitled to relief for misrepresentation in

prospectus, 82

DEBT INCUEEED BY FEAUD,
bankrupt not discharged from, 228

DECEIT. See Action of Deceit.

DECEPTIVE STATEMENT,
is a fraud, 56—59, 64

DECEEE. See Judgments.

fraud in, remediable in equity, 300, 365

purchasers under, take with notice of fraud apparent on face

of, 331

DEEDS,.
fraudulent suppression and destruction of, 291

given in extreme intoxication, 131

vendor need not state defects apparent on face of, 72

cancellation of, 291, 342

fraud in the procurement of the execution of, 292

omission to ask for, or to retain, its effects as regards priority,

120, 245

retention of, by settlor does not prevent its operation, 189

may be rectified though enrolled, 460

notice of, as afleCting property, is notice of entire contents, 236

notice that party holds, is notice of bis incumbrance, 230, 244

attesting witness not affected with notice of contents of, 246

fraud in, provable by parol evidence, 423

possession of, by solicitor not notice, 245
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DEFECTS,
patent and latent, what are, 69

disclosure or concealment of, by vendor, 69—72

in execution of power, wlien supplied in equity, 489

in instruments, when supplied in equity, 497

in estate, abatement of purchase monies in respect of, 385—387

DEFICIENCY,
in Quantity of estate, compensation for, 103, 387

DELAY. See Time.

in instituting a suit to impeach a transaction a bar to relief,

312 et seq.

especially in certain cases, 314, 315, 316

even as between trustee and cestui que trust, 319

in oases where a fiduciary relation exists, 318

in the case of shareholders in companies, 317

may be set up against a company, 322

acquiescence, as distinguished from, 314

representatives of a man bound by his, 323

ill case of false representation, not material, 369, 375

DEPEECIATOEY
remarks, &c., by purchaser, their effect, 50

DESTBTJCTION
of deeds, fraudulent, 291

DIEECTORS
misrepresentation by, 77, 86

binds the company, 84, 86

false reports by, 86

stand in a fiduciary relation to the companies, 141

may not make profit out of the business of the companies,

142, 143

bound to account for all profits made by them, 142, 143

fraud by, 77, 86, 370, 375

DIEECTORS' LIABILITY ACT, 1890,

provisions of and babUity under, 77, 375, 401, 409

DISCLOSUEE. See Conceai-ment.

of facts, defects, &c., by vendor, 64—70

of advantages, &c., by purchaser, 63, 64

by purchaser as to value of property, 50, 70

DISOOVEEY
in cases of fraud, 392

DISPARAGEMENT OF PEOPEETY
by purchaser, not a fraud, 50
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DISTEESS,
rule of equity as to transactions entered into by a person in,

167—170

BOLUS,
according to the civilians, 119, n.

DEUNKAEDS,
acts and contracts of, relievable, where there is fraud, 131

where relief refused to, 131

DUEESS,
relief in cases of, 167—170

ELECTION,
what is necessary to constitute a valid, 505

relief against, made under mistake, 505

to afflrm is a waiver of right to rescind, 352, 351

what constitutes, 351

delay, evidence of, 350

by party defrauded, and to recover damages, 353

to rescind a contract, 9, 351

mode of exercise of, 353

may be exercised by plea, 354

ENCOUEAGEMENT,
of party in error may amount to fraud, 64, 107—111, 434

EQUITABLE ESTATE. See Equitable Interest.

iu land, purchaser of, acquires no priority, by notice to ownei

of legal estate, except in cases of fraud, 128 -

EQUITABLE ESTOPPEL,
doctrine of, founded on fraud, 104, 106

may arise from passive conduct or concealment, 106

what necessary to constitute, 106

standing by, 106

EQUITABLE INTEEEST,
in personal estate, purchaser of, acquires priority by giving

notice to person in possession of fund, 127

as between parties claiming a mere, he who is prior in time

has a better equity, 332

defence of purchase for value without notice has no place,

332

the negligence of one may give the other a better equity,

122—126, 334

the possession of the deeds may give a better equity, 124,

334
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EQUITABLE TITLE,
of purchaser without notice protected by the legal estate, 324

mere, postponed to prior equities, 332

with possession of deeds and the ownership of the legal estate,

priorities between, 124, 333

EaUITIES,
as between innocent parties defrauded, 115 et seq.

as between mere, purchase for value without notice has no

place, 332

priorities as between, 333—335

EQUIVOCAL
terms of agreement. See Ambigttity.

EEROE. See Mistake.

clerical, in agreement, corrected by Court, 455—458

not discovered until after execution of conveyance, 485

compensation for, when it may be had, 486

in account, 485

in award, 497

in judgment, 495

ESTATE TAIL,
barred by fraud, remedy of remainderman, 400

ESTOPPEL, 104. See Equitable Estoppel.

EVIDENCE. See Pkoof.

rules of, same in equity as at law, 416

to prove fraud, 416—419

parol, where admissible to prove consideration in a deed, 171

of variation in or addition to agreement admissible in

defence to a suit for specific performance, 3S9, 447, 459

admissible on application to rectify or rescind an instru-

ment on the ground of mistake, 454, 463

when admissible to explain ambiguity in an agreement,

479

when admissible to explain a will, 502

of one witness cannot prevail against a denial by the defendant,

425

of other frauds when admissible, 419

EXAGGEBATION,
distinguished from misrepresentation, 49

EXECUTION OF DEED
procured by fraud, 292

EXECUTION OF POWER,
defective, when relieved against in equity, 489

intention to execute the power, must appear, 491
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EXECUTION OP VOWSE—co„iiiiaerl.

persons in wkose favour execution will be aided, 490
no relief so as to defeat intention, 493
as against whom execution will be aided, 494
when aided in favour of a volunteer, 49o
non-execution, when aided, 49a

EXECUTOR. See Eidtjciaby Relation.
rule in; equity as to, dealing in respect of the testator's-

estate, 147

may bring an action to have a transaction, fraudulent as

against his testator, set aside, 400

EXPECTANCY,
fraud in respect of sale of, 175

EXPECTANT HEIRS,
fraud upon, relieved against, 175

EXPENDITURE,
in improvements, allowed to a purchaser in account, on

rescinding a transaction, 344.

purchaser when protected against person encouraging, 108, 111

when a part-performance in equity, 1 13

FALSA DEMONSTRATIO,
inaccurate description, when immaterial, 478

FALSE REPRESENTATION. See Misrepresentation.

FALSE STATEMENT
of consideration, 170

FAMILY ARRANGEMENT,
rule as to validity of, 164, 286

valid, notwithstanding mistake of parties, 477

FAMILY SETTLEMENT,
upheld though consideration be small, 203, 204

FATHER
and son, mle in equity as to dealings between, 163

FAULTS,
sale with all, 70

FELONY,
goods obtained by, as distinguished from goods obtained by

fraud, 10, 11

FEME COVERT,
may be sued in tort and liable for damages, 132

bound by fraudulent representations, 132
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FUME C'UVEET—continued.

defective execution of power aided in favour of, 490

liability of husband for torts of, 133

FICTITIOUS
name, transfer of shares into, 299

bidding at auction, by stranger, 270

FIDUCIAEY RELATION,
rule of equity as to dealings between parties standing in a

position to each other of, 133 et seq.

proof of fairness of transaction rests on paity filling the

position of, 134, 135

independent advice, where necessary, 135

limitation of general rule as to dealings between parties in a,

136, 137, 138

after termination of, parties may deal with each other, 136,

137, 140

rule of equity as to dealings between parties in a, may continue

after cessation of, 137, 161

applies to third persons who make themselves parties to

such dealings, 136, 165

may apply, even though no definite relation subsist

between the parties, 166

on what terms a transaction between persons standing in a, is

set aside, 345, 347

efiect of Court giving a person in a, leave to purchase, 70

FIEE INSUEANCE,
obtained by fraud, relieved against, 88, 92

FOBBEABANCE TO PEOSECUTE,
when it amounts to undue influence, 167, 168

FOEEIGN JUDGMENT,
may be impeached for fraud, 302, 496

when impeachable for mistake, 496

FOEFEIIUEE,
no relief against, on ground of mistake, 441

FOEGED INSTRUMENT,
pui chaser imder, yet protected by getting in legal estate, 327

legal estate cannot pass under a, 13, 328

FEAUD. See Conceaxment ; Mishepeesentation.
what is, 1, 2

moral, as di stinguished from legal, 4

elements of, 3, 25

concealed fraud, 14

duty of Court in dealing with cases of alleged, 15

contract induced by, the property passes, 10
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¥'RMID—coHHiu(nL
jurisdiction of Civil Courts of Justice in cases of, 8

distinction between civil and criminal jurisdiction in oases of, 8-

contract or transaction tainted by, voidable onlj', not void, 9

not voidable, if rigbt of others intervene, 10

goods, instruments, &c., obtained tbrougb a trick or cheat, as-

distinguisbed from goods, instruments, &c., obtained

through, 10, 11, 12, 13

original vice continues to taint a transaction founded upon, 14r

no lapse of time will sci-een, 14

must be clearly proved, 414

onus prohandi rests on party alleging, 414

will be presumed, where the parties are on an unequal footing,

129, 420, 421

unless party upholding the transaction can prove the-

faimess of it, 136, 165, 421

evidence of, 414 et seq.

must be pleaded, 391

who may sue to set aside a transaction on the ground of, 400

jinrticeps criminis. 404

who may be made defendants to a suit to set aside a trans-

action on ground of, 408

transaction impeachable on the ground of, may become unim-

peachable by confirmation, 304

bj' acquiescence, 306

by lapse of time or delay in instituting a suit, 307

of agent, principal bound by, 82—87

of one member of a finn affects co-partner, 84, 412

infancy or coverture no excuse for, 131, 132, 413

by vendor, incumbrancer encouraging, &c., postponed in equity,.

106—111

gross negligence may be treated as equivalent to, 115, 234

mere suspicion of, does not affect a purchaser, 233, 234, 248

of his own professional adviser, whether purchaser has implied

notice of, 254—260

how purchaser guilty of, must account, if sale set aside, 344,.

345

groundless imputation of, its effect on costs, 426, 428

a ground for setting aside a sale by the Court, 359

in cases of idiots, lunatics, &c., 129, 130

in case of drunkards, 131

married women, 132

infants, 131 ,

'

undue influence, 166

duress, 167

inadequacy of consideration, 168—170

suppression and destruction of deeds, 291

the prevention of acts to be done for the benefit of third

persons, 289
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JPEATJD—coni/njifd

in setting up an instrument obtained for one purpose for another

purpose, 292

in the procurement of the execution of a deed, 292

by falsely reading it, 11, 12

by substituting one deed for another, 11

by and upon companies, 77, 141, 293

upon the Bankrupt Laws, 209—228

in awards and arbitrations, 298

in judgments and decrees, 300

on the Stock Exchange, 295

upon the Crown, 328

upon the legislature, 303

upon other Courts, 302

upon powers, 279

upon creditors, 182

upon marriage articles, 264

upon marital rights, 265

in respect of bond to marry, 268

in withholding consent to marriage, 269

in respect of expectancies, 175

upon expectant heirs, 1 75

in wiUs, 272

in respect oi sales by auction, 269

voluntary conveyances in, of subsequent purchaseys, 229

when persons purchase with notice of adverse title, 230

in marriage and place brokage contract, 267, 268

arising from peculiar fiduciary relation, 133 et seq.

between trustee and cestui que trust,' 131

between director and company, 141

between promoter and company, 143

between mortgagor and mortgagee, 147, 148, 174

between solicitor and client, 149

between principal and agent, 154

between guardian and ward, 161

between parent and child, 162

between partners, 159

between principal and surety, 92, 93

in other special cases, 147, 154, 165

TEAUDS, STATUTE OF,
mistake like fraud is deemed an exception to the statute, 463
must be pleaded, 398

FEAUDULENT CONVEYANCE,
void against creditors under Stat. 13 Bliz. c. 5. ..182

voluntary conveyance not necessarily a, 183, 189, 198

unless its effect be to delay creditors, 184, 185

voluntary conveyance by surety may be a, 186
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FEAUDULBNT CONVEYANCE—coraiwucd.

though debtor not insolvent at date of, 184, 188

may be void against subsequent creditors, 187, 188

conveyance made hand fide and for good consideration is not a,

190

purchase by third party for benefit of wife and children

of settlor may be a, 198

deed, though for value, if not himdfide, is a, 200—202
the mere fact that a creditor is defeated by a deed does not
make it a, 200, 201

a> deed, if bond fide, is not a, 200, 201

though made to defeat execution, 202

though the consideration be small, 202, 203

inadequacj' of consideration when evidence of a, 202—204

what is strong evidence of a, 189

sale for value is a, if pvirchaser acts mala fide, 204, 205

sale for value is not a, unless purchaser has notice of fraud,

204

marriage settlement when a, 202

insertion of power of revocation evidence of a, 189

by whom may be avoided, 183, 190

creditor under a voluntary covenant, 190

deed in trust for creditors when a, 224—-227

must be of property liable to discharge of debts, 189

transfer to a particular creditor is not a, at common law, 208

or under Statute 13 Eliz. c. 5...208

what is a, under the Bankrupt Law, 209

what is not a, under the Bankrupt Law, 209—215

voluntary conveyance of real estate in regard to subsequent

purchaser was a, under Statute 27 Eliz. c. 4. ..229

PEAUDULENT DEVISE,
in fraud of creditors, 229

PEATJDULENT TBANSFEE,
by debtor under the Bankruptcy Act, 216

of shares, 293

EEAUDULENT INTENT,
what constitutes, 25, 60

in particular cases imputed, 26

not imputed if a man makes a representation which he honestly

believes to be true, 96

i-EAUDULENT PEEFEEENCE,
what is, 217

what is necessary to constitute, 218

payment in good faith and for valuable consideration is not a,

221—223

must be made with dominant view of preferring creditor, 218
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FRAUD LTLBNT PEEPBEBNCB—cora<i««ecf.

none where there is pressure to pay, 218

or where payment made in ordinary course of trade, 220

when made in discharge of a previous obligation, 220

what is sufficient sense of obligation, 219

when to make good a breach of trust, 223

onus lies on trustee to prove motive, 223

knowledge of creditor immaterial, 221

" creditor " means a person entitled to prove, 223

GIFT,

by cKent to solicitor is not valid, 153

by principal to agent, 159

by child to parent, 162—'165

mere trifling, may be valid, though a large one would be

invalid, 136

made by mistake, 181

no presumption against validity of, 420, 422

GOVERNOR,
of charity cannot buy or take a lease of charity land, 147

GUARANTEE,
avoided by non-disclosure or concealment of material facts, 92

GUARDIAN AND WARD,
rule of equity as to dealings between, 161

not limited to oases where the relation actually exists at

the time, 161, 162

after complete termination of relation of, parties m.ay deal, 162

cases coming within the rule of equity with respect to dealings

between, 161, 162

HEIR,
of party defrauded may sue for relief, 400

agreement between expectant heirs to share equally is vaUd,

268

dealings with expectant, 175—178

HUSBAND,
defective execution of a power by wife in favour of, not aided

in eqviity, 490

liabiLity of, for wife's torts, 133

IDENTITY OF PERSON,
non-disclosure of, when fraudulent, 43, 449

mistake as to, when material, 448

IDIOTS. See Ltjnatic.
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IGNORANCE. See Mistake.

wilful, tantamouat to actual knowledge, 232

of law, 430—438
monies paid in, 435

of fact, 439

ILLEGAL
purpose, concealed from vendor, does not avoid couveyanoe,

51, 52

purpose, party may avoid his deed by stowing tliat it was
executed for an, 424

ILLITERATE PERSON,
falsely reading instrument to, is a fraud, 11, 422

ILLNESS
of vendor, undue influence, 169, 170, 173

of testator, undue influence, 274, 276

ILLUSORY APPOINTMENT, 289

IMBECILITY,
mental, relief in cases of, 129, 130

where there is duress, or undue influence, 169

IMPLIED REPRESENTATION,
implied from acts or deeds, 60

intentional suppression, 57

silence, 66

terms of contract, 56

IMPLIED WARRANTY
on sale of real property, 73

IMPROVEMENTS,
expenditure in, allowed to a purchaser on setting aside a

transaction, 344, 345

refusal to execute promised, a defence in equity to hill for

specific performance, 383

by lessee on land of lessor not allowed. 111

purchaser who seeks to set aside a transaction on ground of

fraud should pray for repayment of, 345

false representation as to amount spent in, upon property may

amount to a fraud, 51

IMPROVIDENCE
of transaction not a ground of relief, 168

INADEQUACY OF CONSIDERATION
not in general a ground for relief, 168

or for refusing specific performance, 168

K.F. ^4
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INADBaUACT OF CONSIDERATION—conWrauerf.

a ground of relief, if grossly inadequate, 168, 202

or if the parties are in a position oE fiduciary relation,

150, 169

or if the one possesses an influence over the other,

169, 170

till recently a ground for setting aside the sale of a reversion,

175, 176

a ground for setting aside the sale of a reversion by an

expectant heir, 176, 178

INCAPACITY
to contract renders a contract fraudulent, 129—132

INOUMBEANCES. See Notice.

vendor must disclose, if not apparent on the deeds, 72

notice of, to purchaser, before conveyance, binds, 331

legal estate, when a protection against, 324, 331

concealment of, by third party, 109—111

priority as between equitable, 122—125, 332—335

INDEMNITY
as a result of rescission, 360

INDEPENDENT ADVICE,
when necessary and what is sufficient, 135, 136, 422, 423

INDUCEMENT,
test of what is a material, 42

INFANT
general incapacity of, to contract, 131

bound by fraudulent representations, 131, 132, 413

incumbrancer, fraudulent concealment by, relieved against,

131, 413

gift by, may be valid, 1 32

compromise by, 95

INPLITENCE,
undue, transaction set aside on ground of. See Undue

Inflitencie.

INJUNCTION,
remedy by, in cases of fraud, 378

mistake in granting an interlocutory, 496

INQUIRY,
purchaser fraudulently abstaining from, case of, 232

purchaser negligently abstaining from, fixed with notice, 232,

233

mere suspicion not enough to put a mar upon, 234, 248
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INSANITY. See Lunatic.

INSOLVENCY
of company, effect of, on shareholder's right to repudiate, 341

concealment by purchaser of his, 76

when assignee in, may purchase, 147

INSPECTION
of property by purchaser, its effect on misdescription, 43—45

INSUEANOE. See Policies of Insitrance.

INTENTION,
false representation as to, not a ground for relief, 51—54

a ground for refusing specific performance, 383

evidence of, admissible when there has been a mistake in the

expression of an agreement, 463, 478, 479

of author of power, no relief, so as to defeat, 493

of testator, when evidence admissible to explain, 502

INTEREST
of vendor in property, purchaser must disclose facts increasing,

64, 68

in property, conveying party mistaking, has no remedy, 475

on monies advanced, allowed on setting aside a transaction,

343, 348

on improvements, allowed to purchaser on setting aside a

transaction, 348

in respect of costs, charges and expenses, allowed to com-

plaining party on setting aside a transaction, 348

INTOXICATION
of party to contract, its effect, 131

JOINT AGENTS,
fraud of one, 86

JOINT CONTEACTS,
when held in equity joint and several, 467, 468

JUDGMENTS,
fraud in, 300, 365

how relieved against, 365

mistake in, 495—497

by consent, when set aside, 495

sale under, fraud on, 331

JUDICIAL PEOCEEDINGS,
fraud in, 300

how relieved against, 365

mistake in, 495

34—2
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JUEISDIOTION
of courts of justice in cases of fraud, 8

LACHES. See Delay.

LAND TEANSPEB ACTS,
registered transferee not affected by notice unless there be-

fraud, 263

LANGUAGE,
bow, is construed in courts of justice, 42

of representation, sense in wbicb it is understood, 56, 37

LATENT
defects, wbat are, 63

must be disclosed by vendor, 69

ambiguity in agreement, 479

parol evidence admissible to explain, 479

LAW,
misrepresentation of, not in general reKevable, 54

except in particular cases, 55

mistake of, 430—438

LEASE,
notice of, whether notice of all its contents, 237

covenants in, need not be mentioned on sale of, 237

there must, however, be no misrepresentation, 238

misdescription respecting, when fatal, 101—103

purchaser of, has what notice of lessee's title, 244

not bound to take underlease, 384, 385^

except in certain cases, 384

warranty on, when implied, 73

LEASEHOLD,
described as freehold, variance is material, 101, 386

settlement of, whether voluntary, 196

LEAVE AND LICENCE,
rule at law as to, 112

as distinguished from equitable doctrine of acquiescence,

112

LEGAOmS,
fraud in the prevention of, 290

revocation of, under mistake, 504

false reason given for, when avoiding, 501, 502

obtained under a false character, 365, 501, 502

LEGAL ESTATE,
how far a protection to purchaser, 324

not a protection where a purchaser has omitted to inquire for

the title deeds, 120, 245
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liEGAL 'ESTATE—continued.

being outstanding, notice of, is notice of the trusts on which,

it is held, 242

iEGISLATUEE,
fraud upon the, 303

XjESSEE
has conafcructive notice of lessor's title, 243

LESSOE,
notice of tenancy, not notice of title of, 242
lessee or purchaser from lessee has notice of title of, 243

LICENCE
to exercise a right over the land of another may be counter-

manded at law by the owner of the soil, 112

not so in equity, if there has been acquiescence or encourage-

m^ent to spend monies, 108—112

lilEN,

notice of possession of deeds is notice of, 245

vendor's tenancy, when not notice, 241

LIPE INSURANCE,
what must be disclosed on, 90

LIMITATIONS, STATUTE OP,
equity acts upon analogy of, and follows as to legal demands,

313

no delay short of period fixed by, is a bar to relief in cases of

false representation, 315

effect of, upon equitable demands and in cases of equitable

titles, 313

effect of, on right to avoid contract, 315

effect of, on right to sue for breach of trust, 320

deceit, 315

recovery of land, 322

delay for less than time allowed by, may bar right to relief in

equity, 314

not a bar in cases of fraud, 320

LUNATIC,
how far incompetent to contract, 129

committee of, may not purchase lunatic's estate, H7

MAKING EEPEESENTATIONS GOOD,
doctrine of, now thought to be exploded, 7, 362

MAEITAL EIGHTS,
of husband, fraud upon the, 265, 266

settlement or conveyance of property during treaty of

marriage without notice to the intended husband, 265

of wife, in what case fraud upon, 266
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m;arkbt oveet,
goods purchiased in, not reclaimable though obtained by

felony, 10

unless on conviction of thief, 10

MAREIAGE. See Settlement.

a sufficient consideration for a settlement, 191

except in particular cases, 191

settlement before, may be fraudulent and void, 202

whether valid in favour of collaterals, 181, 192

on faith of false representation as to pecuniary standing, 26&

is not a part performance of parol agreement, 114

fraud in withholding consent to, 269

mistake in settlement on, 460, 465

MARRIAGE ACT,
fraud on the, 269

MARRIAGE ARTICLES,
fraud upon, 264

MARRIAGE BROKAGB BONDS, 267

incapable of confirmation, 267

MARRIED WOMAN,
how far husband liable for torts of, 133

acting fraudulently is liable for damages, 132

separation deed to enable a, to carry on adulterous intercourse^,

292

ante-nuptial settlement by, in fraud of husband's marital

rights, 265

participation of, in fraud with husband, 202, 212

MARRY,
bond to, 268

MATERIALITY
of representation generally, 39, 369

of representation in prospectus,' 79, 369

in contract of insurance, 89, 91

proof of, 369, 418

MEANS OP EI^'OWLEDGE
not the same thing as knowledge, 45, 231, 416
does not preclude recovery of money paid by mistake, 48S

MEDICAL MAN,
as to purchases by, and gifts to, from patient, 172

MISAPPREHENSION,
agreement entered into under, when not enforced, 443



INDEX. 535

MISDESCRIPTION. See MiSREPiiESE nation.
condition respecting, 387

destroys effect of what would otherwise be notice, 44, 45, 250

what so material as to avoid a contract, 101—103

specific performance decreed notwithstanding, where compen-
sation can be made, 385—387

MISEEPKESENTATIOlSr. See Conoealment.
what constitutes, 17

in putting forth as true the reports of others, 30, 86

must be of something material, 39—43, 79

must be relied on, 41, 43—46
must be a proximate cause of a transaction, 40, 60, 61

must be in respect of a fact, 46—49

allegation of, may be met by proof of knowledge, 44—46

but not by equal means of knowledge, 45, 46, 416

need not be in express terms, 56

may be by acts or artifices to mislead, 60, 64

must be made with the intent to deceive, 60

must be attended with dam.age, 61

as to mere matter of opinion, 46

as to value, 47—49, 388

as distinguished from mere exaggeration, 49

as to matter of opinion made by purchaser to vendor, 50

as to cost, &o., of property, 51, 65

as to intention, 51—54, 383

as to matter of law, 54

made innocently or by mistake, 17, 96—103

not a ground for an action of deceit, 367

in what cases it vitiates a contract, 96— 103

in what cases it does not vitiate a contract, 97—99

by party who ought to know the truth, 31

if made by party who was not under a duty to know the

truth, must be disclosed by him, as soon as he discovers

the truth, 27, 28

destroys efiect of what would otherwise be notice, 45, 46

caveat emptor does not apply when there is a positive, 46, 76

in prospectuses of companies, 77—81

by agents, binding on principal, 82, 372

by infant binds him in equity, 131

equitable application of doctrine of law as to, 104

negligence may be tantamount to, 115

action of deceit for damages lies for, 17, 366

not so, however, if made innocently, 17, 367

and in the absence of a duty to know the truth, 31

rescission of contract or conveyance on the ground of, 338

unless compensation can be made, 361

no rescission of contract, if party who made the, is a stranger

to the contract, 361



536 INDEX.

MISREPRESENTATION—cowWBMed.
as a ground of defence to specific performance, 378 ei seq.

specific performance notwithstanding, if compensation can be

made, 386—387

costs in cases of, 426

MISTAKE,
what is, 430

in matter of law, 430

when a ground of relief in equity, 431

payment of monies under, 435

money not claimed under, 437

not a ground for setting aside a compromise, 437

in matter of fact, 439

of law, and of fact, opinion of Savigny as to distinction .

between, 439

discovered after conveyance, 485

discovery of, effect of, 453

acquiescence in, operates as an estoppel, 487, 488

no relief against, unless parties can be restored to their former

positions, 487, 488

as distinguished from fraud, 440

as distinguished from negligence, 440

principles on which relief is granted against, 487

must be material, 441

may be of one party not known to the other, 442

specific performance not enforced against party acting imder,

443—447

of one party known to the other, 449

caused by misrepresentation,-96, 452

not caused by misrepresentation, 452, 453

consisting in expression of agreement, 451

in some matter inducing the agreement, 447

as to the person with whom the contract is made, 448, 449

common to both parties to agreement, 455

in expression of agreement, 455

no specific performance, except on terms, 458

rectification of, 459 et seq.

cases in which there can be no rectification of, 469

correction of, as a mere matter of construction, 455—458

in matters inducing the agi-eement, 472—475

in what cases not a ground of relief, 474

as to matters to which the agreement is to be applied,

477—480
in marriage settlement, where the final instrument and jn-e-

liminary contract differ, 465

of fact, recovery of monies paid under, 482

in compromises and family arrangements, 476

parol evidence admissible to prove, 447, 454, 459, 463
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MISIASE—cmtiuued.
terms imposed on setting aside a transaction on the ground of,

487—489
when money is spent on another's estate through mistake of

title, 108

election under, 505

in the execution of powers, when aided in equity, 489—495
when parties have omitted acts necessary to the validity of

instruments, 494, 497

when an instrument is drawn untechnioally, 497
in judgments, 495

judicial proceedings, 495, 496

cancellation of deed or other instrument hy, 291, 505

in awards, 497

in wills, whgu rectified, 498

when parol evidence admissible to explain, 502

in legacies, 499—502

revocation of legacies under, 504

condition imposed by will under, 505

collateral fact or motive, in, 480

folia demonstratio, 478

subscriptions given under, 181

in issue or numbers of shares, 466

in transfer of shares, 475

in not complying with order, 497

when a false reason is given for a legacy, 502

effect of, in telegram, 441

MONEY-LENDEIIS ACT, 1900,

ground for re-opening transaction under, 179

MONIES
paid under mistake of fact, when recoverable, 482

of law, whether recoverable, 485—437

arising from illegal contract, assertion of title to, 407, 408

paid under compulsion of legal process cannot be recovered, 483

" MOEE OE LESS,"
quantity of land stated to be, 103

MORTGAGEE,
puisne, may buy the mortgaged property from a prior, under

his power of sale, 147

may bu}' from mortgagor, 147, 174

exercising power of sale cannot purchase on his own account,

148

legal, not enquiring for or giving up the title deeds, how

affected in equity, 120, 121

equitable, not enqtiiring for or giving up the title deeds, how

affected in equity, 122

of leasehold, obtaining renewal, 174
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MOTIVE
of representation, not material, 27

NEGLIGENCE
distinguished from fraud, o, 115

from mistake, 440

may be tantamount to misrepresentation, 115

principle of law as to, 115

application of, as between two innocent parties who have

been defrauded by a third, 13, 115—119

application of, as between owner of legal estate and a party

having an equitable claim, 1 19

application of, as between parties having mere equitable

interests in real estate, 1 22

in what cases does not apply, 124—127

distinction between gross and mere, 119

as understood in the Roman law, 119 n.

as distinguished from mere want of caution, 233

gross, treated as notice, 233, 234

in signing without reading an instrument, 11—13, 422

omission by incumbrancer to give notice of claim is, in

case of personal estate, 127

seem in case of equitable interests in real estate, 128

omission to enquire for title deeds is gross, 120, 245

not getting or giving ufi title deeds, when gross, 120, 121

mistake caused by negligence of third parties, 441

NEGOTIABLE INSTRUMENT,
exception from the general law as to fraud, 127

cancellation of, by mistake, 505

NOTICE. See Constktjctive Notice.

doctrine of, 230

founded on fraud, 230

actual, 231

constructive, 231

gross negligence may be treated as, 233, 234

mere want of caution not i;antamount to, 234

that property is incumbered, &c., is notice of incumbrances,

&c., 235

of deed is notice of contents, 236

of lease is notice of covenants, 237

,
that a man is in possession of land is notice of aU equities

therein, 239

of tenancy is notice of equities of tenant, 240, 241

of past tenancy not notice of equities of tenant, 241

of tenancy not notice of lessor's title, 242

person held to have, of facts which he ought to have known,
243
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'N0110E—continued.

that title deeds are in possession of another is notice of his-

claim, 245, 253

possession of deeds hj solicitor of vendor is not, of interest of

solicitor therein, 245

witness to deed not bound by, of contents of deed, 246

party specially referred to another for information fixed with,

246

mere statement that information may be had at a p rticular

place not, 246

that property is charged is notice as to the natui'c of the-

charge, 247—249

doctrine as to, does not extend to instruments or circumstances-

which may only by possibility afleot property, 247— 2-19

may be excluded by positi\e representation, 44, 250

misrepresentation may avoid effect of what would be, 44, 250,.

253

registration of assurance is not, 262

registration with, of unregistered assurance, 262

to solicitor or agent is notice to client or principal, 254

notwithstanding that solicitor be committing a fraud upon

client, 257

unless presumption of constructive notice is repelled,.

259, 260

to partner is notice to other partners, 260

to one of several trustees is notice to all, 262

to director of company not notice to company, 261

to shareholder of company not notice to company, 261

to proper officer of company notice to company, 261

shareholder not necessarily fixed with, of contents of memo-
randum or articles of association of compauy, 261

doctrine of, applies, although no solicitor be employed, 233

gives priority as between equitable incumbrancers in personal

estate, 127

does not give priority as between equitable interests in land,

128, 335

purchaser for value without, having legal estate, protected in

equity, 324 et seq.

purchaser for value with, from purchaser without, piotected,

329

purchaser having, cannot defeat it by getting in the legal

estate, 328

of another having better right to call for legal estate is notice

of all equities, 328

purchaser with notice of facts which ought to have put him on

enquiry cannot claim as a purchaser without, 329, 330

before payment of purchase money, though it be secured, and

conveyance executed, is sufficient, 331

before conveyance, and payment of purchase monies, 331
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NOTICE—w/yii/ymerf.

purcliasei's under a decree affected witli, 331

purchase for value without, no defence as between persons

claiming mere eqiiitieB, 332

defence of purchase for value without, cannot be admitted,

unless it is pleaded, 398

purchase for value with, formerly not bound by a voluntary

settlement, 229

matters of which purchaser has, vendor need not state, 69

statutes giving protection to purchasers without, 336, 337

tacking, 336

OCCUPATION,
notice of, notice of equities of occupier, 239—241

aliter as respects a past occupation, 241

rent debited in account to a purchaser on rescinding purchase

of real estate, 344

OFPEE,
for purchase by third person, false assertion of, by vendor, 48

OEEIOE BEOKAGE BONDS
void on ground of public policy, 268

OMISSION
of terms of agreement, when rectified, 459

" ONE MAN COMPANY "

not fraudulent if business is solvent, 145

OPINION,
puffing statements amounting to mere expression of, allowable,

46—49

PARENT AND CHILD,
rule of equity as to dealings between, 162

bounty by child to parent how regarded, 165

PAEOL EVIDENCE. See Evidence.

admissible to prove fraud in a deed, 423, 424

not in general admissible to vary a written agreement, 454, 463
admissible to explain will, when, 502

PAET,
unspecified, of estate, notice of charge as affecting, 236

PABTIGEFS 0RIMINI8,
cannot in general have relief, 404, 405

may in particular cases have relief, 406—408

PAETICULAES OF FEAUD
must be specifically pleaded, 391

discovery before giving, 392
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PAETIES,
•who may sue for relief on the ground of fraxid, 400—4()-l

defendants to a suit for relief on the ground of fraud, 408

third parties, who have abetted a fraud, may be made, 410,

411, 412

PAETNERS
stand to each other, in respect of dealings between them, in a

fiduciary relation, 159—161

one of two, how far liable for fraud of other, 412, 413

PARTNERSHIP,
firm, how far bound by fraud or misrepresentation of a partner,

84, 412, 413

terms of rescission of, for fraud, 349, 360

PART-PERFOftMANCE,
doctrine of, founded on fraud, 112—115

what acts of, are or are not sufficient in equitj', 113—115

PASSING-OFF
goods or business of another, when restrained, 379

PATENT
defects, vendor need not point out, 69

ambiguitj', evidence not admissible to explain, 455

PAYMENT
of monies, under mistake of fact, relievable, 482

of law, whether or not relievable, 435

injunction to restrain the, 378

PERSONAL REPRESENTATIVES
may bring action for fraud upon the deceased, 400

made parties to actions for fraud of the deceased, 409, 413

PHYSICIAN AND PATIENT,
gifts by patient to physician, 172

PLACE BROKAGE BONDS,
fraudulent and void on ground of public policy, 268

PLEA
of fraud avoids a contract, 354, 396, 397

to action against shareholder for shares, 354, 395, 397

must be specially pleaded, 396

imports a repudiation of the contract, 396—397

by defendant to action, 396—397

PLEADING,
amendment of not allowed to raise a case of fraud, 399

fraud, mode of, 391

by shareholder of company, 395, 397



542 INDEX.

PLEADING— continued.

evidence not admissible to prove fraud, unless fraud be alleged

in the, 391, 392

in action of deceit, 395, 396

purchase for value without notice, 398

acquiescence, 397

notice, 393, 397

Statute of Frauds, 398

statute of 13 Eliz. c. 5. ..399

wilful default, 399

estoppel, 399

particulars of fraud, 391, 396

fraud of third party, 398

in trade mark cases, 393

Statute of Limitations, 397

fraudulent preference, 394

POLICIES OF ASSURANCE,
affirmation in, when warranties, 38

concealment in, 88—92

POST-NUPTIAL SETTLEMENT,
when valid or not, as against creditors, 190, 193—199, 207

POVEETY
of vendor, when a ground for setting aside a contract, 169, 170

onus on purchaser, 421

not an excuse for laches, 321

POWER,
fraud upon a, relieved against, 279

where appointment is made for benefit of appointor, 279

—

284

or for benefit of party, not an object of the power, 284

or for a purpose foreign to the purpose of the power,

286

where necessary consent to it has been obtained by mis-

representation, 287

when vitiating an appointment in toto, and when in part

only, 287

appointment, whereby donee of power may be benefited,

not necessarily a, 282—284

in the exercise of power of sale, 288

defective execution of a, when aided, 489

in favour of whom, 490

as against whom, 494

as against whom, not aided, 494

only in cases when an intention to execute clearly appears,

491
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VOWER—contimied.
defective execution, etc.

—

cmitiiiued.

not aided, if executed by deed, instead of bj- will, 493

or if intention of author of power would be defeated, 193

of statutory powers not aided, 494

aided in favour of a volunteer, if there be fraud, -195

by will, when aided, 493

not aided, if the defect be in the substance of the power, 490

non-execution of, as distinguished from defective execution of,

not aided, unless there be fraud, 490, 491, 495

fraud in preventing the execution of, relieved against, 289, 495

PEEFERENCE
to creditors, assignments giving, valid at law, 208

secret, when void in cases of assignment, 224

fraudulent,'under the Bankrupt Laws, 217—223. Sei- Pratjdtt-

LENT Preference.

PEEVENTION OF ACTS
for benefit of third parties, fraud in, relieved against, 289

PEICE,
representations as to, by vendor, 51

mistake as to, 444

PEmCIPAL AND AGENT. See Agent.

agent stands in a fiduciary relation to principal, 154

may not derive secret profits, 155, 158

rule of equity as to dealings between, 154—-159

rule of equity as to dealings between, is not limited to cases

where the relation actually exists at the time, 157

after termination of relation of, parties may deal, 157

gifts between, 158

principal putting forth representations made to him by his

agent, as his own, bound, 30

action of deceit against principal for fraud of agent, 372—374

form of order, when agent has secretly bought from or sold to

principal, 347

PEIOEITIES,
as between innocent parties, defrauded by a third, 13, 115—125

as between equitable incumbrancers of personal estate, 127

as between equitable incumbrancers of real estate, 128, 335

as between parties having mere equities, 122—124, 332—335

as between voluntary grantees, 179

PEIVILEGE,
allegation of fraud displaces, 425]

PEOBATE,
obtained by fraud, relief against, 366
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PBOFIT,
trustee, agent, &c., purchasing and making, must account, 133,

134, 137, 142, 146, 155

PROMISE
distinguished from representation, 52—54

PROMOTER OP A COMPANY
stands in a fiduciary relation to the company, 143—146

may not make profit out of the company, 146

full disclosure must he m.ade by, 146

terms of rescission against, 346

remedies of company against, 346, 347

what must be proved against, 415

PROOF. See Evidence^

of fraud, must be clear and conclusive, 414

what is sufficient, 417

rests in general on party alleging fraud, 414

burthen of, that transaction is free from fraud, rests on defen-

dant in what cases, 135, 150, 152, 155, 177

in what cases burthen of, is shifted, 419

burthen of, where deeds have beet, cancelled, 291

what is, of fairness of transaction, 420—423

PROSECUTION,
agreement to stifle, 168

PROSPECTUS,
misrepresentation and concealment in, 77

non-disclosure of contracts in, 80—-82

untrue statements in (Directors Liability Act, 1890), 77

contents of (Companies Act, 1900), 78

materiality of statements in, 79

ambiguity in, 57, 414

exaggeration in, 49

variation in, 317

pleading and proof of fraud in, 41, 395, 414

PUBLIC,
fraud on the, agreement in, 390

representations made to the, 296, 297, 402

PUBLIC POLICY,
transactions set aside on ground of, 406

PUFFING,
statements by vendor, their effect, 49—51

on sales by auction, 269—271

PURCHASE MONIES,
notice of adverse right before payment of, sufficient, 331
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PURCHASE MOi^ISS—continued.
payment of, not part performance, 113, 114

procured by fraud, relieved against, 358

purchaser allowed to foUow, 349

PUECHASEE,
fi-aud by, 50, 68, 76

non-disclosure by, 50, 76

nsolvency of, 76

PUECHASEE FOE VALUE WITHOUT NOTICE. See Notice.

having legal estate, protected in equity, 324 et seq.

may get in outstanding legal estate, 324

even when his equitable title depends on a forged instru-

ment, 327

unless from a trustee, 326, 329

protected where he has the best right to caU for the legal

estate, 331

of a mere equity, not entitled to priority, 332

may be ordered to deliver up title deeds, 336

a man whose agent has notice is not a, 330

may defend himself by plea, 398

negligence by, effect of, 245

QUALIFYING EXPEESSIONS,
in statement of quantity, 103

QUANTITY,
deficiency in, compensated, 103, 104

misdescription in, not capable of compensation, 103

when not a ground for rescission, 482

EACK-EENT,
misdescribed as ground rent, 101

EEASONABLE
ground for believing a representation, 29

under Directors' Liability Act, 77

time for repudiating contract, 350

EEOEIVEE
may not purchase for his own benefit, 147

when appointed in cases of fraud, 380

EECITAL
of instrument amounts to notice, 237

ambiguous, not notice, 248

EECONVEYANOE,
of real estate, decreed in case of fraud and mistake, 34 344, 485

not decreed, if transaction is not voidable but void, 343

on what terms decreed, 344

K.F. ^^
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EEOONVEYANCE—cowimuec^.

against trustee, agent, &c., who has purchased or sold

improperly, 345, 347

no, in general, until account be taken, 348

costs of, &o., allowed to plaintiff, 348

EEOOED,
fraud in, provable by parol evidence, 424

RECTIPICATION
of mistake in written instalments, 459—472

cases in which there cannot be, 462, 469

none where instrument has been adjudicated upon bya court, 460

not given, unless mistake be clearly proved, 461

parol evidence of mistake admissible on application for, 454

in particular cases decreed, though mistake is only implied, 467

of voluntary deed, in what cases ordered, 470

mode of application for, 472

lapse of time may be a bar to, 471

order of Court sufB.cient for, without deed, 472

ordered only upon action, not upon motion or petition, 472

if there be fraud, there can be no, 363

except in partictdar cases, 363

EEGISTEB.
is notice only if searched, 262

removal of name of party induced to take shares in a company

by fraud from the, 349, 350

removal of name inserted by fraud on, of a company, 350

EEGISTEATION,
with notice of unregisteired assurance, 262

not notice unless search be made, 262

in county register, 263

without notice of imregistered instruments gives priority, 262

EEGISTET (TOEZSHIEE) ACT, 1884,

registration under, gives priority except in case of fraud, ,337

EELEASE,
when binding in equity, 306

EEMEDIES FOE FEAUD,
by rescission, 338

by ordering a party who has made a misrepresentation to make
good his representation, 362

by declaring the defrauding party a trustee, 364

by rectification, 363, 459—472

by action of deceit, 366

by injunction, 378

as a defence to specific performance, 380

by appointment of receiver, 380

by summons, 380
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^REMEDIES FOE MISTAKE,
by rescission, 462, 487—489

by rectification, 459—472

by summons, 380

EENEWAL
of lease by trustee enures for benefit of cestui que trust, 138 n.

EENTS AND PROFITS,
party in possession must account for, on a purchase being set

aside, 344

trustee, &c., purchasing must account for, 347

EEPAIRS. See Improvements.

EEPOET
of directors, company bound by, 86

HEPEESENTATION. See Misrepresentation.

made recklessly, is fraud at law, if it be untrue, 17, 20, 25, 26

honestly believed to be true, is not a fraud, although it be

untrue, 20, 22, 25, 26, 367

imless there be a duty to know the truth, 31

what are reasonable grounds for believing in the truth of a, 29

duty of party who has innocently made a false, to disclose the

truth, on discovering the falsehood, 27, 28

though false when made, may be true when it is acted on, 29

as distinguished from a warranty, 36

doctiine of notice does not apply, if there be a distinct, 44, 46,

250

jjarty entitled to rely on a distinct, 45, 46, 250

as to matter of opinion, 46

as to value, not to be relied on, 47

except in particular cases, 60

by vendor as to price paid by him, &c., not to be relied on, 51

vague, goes for nothing, 46—50

amounting to engagement, 53, 54

as to intention, 51, 383

as distinguished from representation amounting to engage^

ment, 53, p4

by parties having a duty to perform, 82

person making a false, if not a party to the transaction, as far

as possible compelled to make it good, 7, 362

making good, 7, 362

HEPEESENTATIVBS
of party defrauded may bring an action, 400

relief may be had against, of defrauding party, after his death,

409, 413

time continues to run against, 323

35—2
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RESALE
of property piirchased. by trustee, &c., 347

ordered on what terms, 347, 348

EESCISSION
of deeds, instruments, &c., on ground of fraud, 338

principle on wluoh, is had, 338—341

of sale of goods and chattels, 338

cannot be had if there has been acquiescence, 9, 352

or waiver of right to rescind, 350

what constitutes, 351

delay evidence of, 352

or if rights of others have intervened, 10, 340, 341, 488

or if the parties cannot be restored to their original condi-

tion, 10, 338—340, 488

cannot in general be had, unless the transaction can be rescinded

in toto, 339, 341

unless the contract, &c., is severable, 341

or fuU justice can be done, 342

cannot be had, if the defrauding party is not a party to the

transaction, 361

what constitutes, 353

rights of parties on, 359—361

of contract induced by fraud of agent, 355

parties to fraud, how affected by, 355

after conveyance executed, 355

by seller in case of bankruptcy of fraudulent buyer, 356

of sale of chattels sold under a warranty, 358

in case of surreptitious dealings between one principal and the

agent of the other principal, 357

though profit accrues to a party to the fraud, 357

where vendee of goods is insolvent, 356, 358

right of defrauded party on, to recover all monies paid by him,

358

omission to specify contracts required by Companies Act, 1867,

not a ground for, 374, 375

on what terms decreed, 342 et aeq.

where trustee, &c., has bought or sold secretly, 345, 347

where a man has been induced by fraud to take shares in

a company, 349, 350

where a man has been induced to enter into a partnership,

349, 360

of transaction on the ground of mistake, 441, 487—489

principle on which, is had, 487

terms on which granted, 487

EESEEVED BIDDING, 270, 271

EESTOEATION,
by purchaser, of altered premises, compelled, 344
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RESTITUTION
a condition of rescission, 339

KESTEAINING
fraud by injunction, 378

IffiSTS,

directed in case of fraud, 345 '

EETBNTION
of deeds by vendor, its effect, 120—122, 245

of contract with, claim for damages, 352

RETICENCE. See Silence.

REVERSION,
purchaser contracting for, must inform vendor of death of

tenant for life, 64, 473, 474

misstatement on sale of, when not matter for compensation, 103

inadequacy of consideration in sale of, not a ground for setting

aside sale, 175

except in the case of an expectant heir, 176

purchaser need not take, instead of estate in possession, 386

REVESTING
of goods on conviction, 11

REVOCATION
of win under mistake, 504

of legacy by mistake, 504

SALE
by Court, set aside for fraud, 359, 365

of goods and chattels resciuded at law for fraud, 338, 358

by auction, fraud in respect of, 269—271

of chattels sold under a warranty, rescission of, 3o8

SALE OF GOODS ACT, 1893,

reserved right to bid at auctions, 271

revesting of goods on conviction, 11

SALE OF REVERSIONS ACT,

transactions not set aside for under~value, 175

SEPARATION DEED,
to enable a married woman to carry on adultery, 292

SETTLEMENT,
notice of, is notice of articles, 236

voluntary, was formerly fraudulent as against purchasers, 229

on marriage may yet be fraudulent, 202, 212

to defraud creditors, 182 et seq.

revocable, is fraudulent, when, 189, 224

post-nuptial, when valid or not, 193—199
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SETTLEMENT—co««/)«ierf.

ante-nuptial, voluntary as to collaterals, 181, 192

unless in special cases, 192

of leaseholds, when a conveyance for value, 196

though apparently voluntary, may be shown to be for value,.

197

may by concurrence of a thii-d party be one for value, 197

underhand agreement to defeat, avoided in eqvdty, 264

secret, of wife in fraud of marital rights, 265

mistake in, when remedied, 363, 465, 470 ,

fraud in, when remedied, 363

SHAEEHOLDEE. See Shares.

may bring action to be relieved from shares, 400, 401, 404

may bring action against directors for damages, 375, 401, 403

when he may sue promoters, 401

seeking to be relieved from shares must act with diligence,

309, 317, 340

induced by fraud to take shares, upon what terms relieved, 349,

350

rem.oval of name of, from register, 293, 350

plea of fraud by, 395, 397

cannot have his name removed from register, if rights of

creditors intervene, 340

assignment by, of shares to a pauper, whether fraudulent or

not, 293, 350

cannot bring action of damages against company, 353

in what cases may sue on behalf of himself and other share-

holders, 401

purchasing shares in the market, cannot bring an action of

deceit against directors of company, 403

excejrt in particular cases, 403

SHARES,
purchaser of, in a company, upon misrepresentation by the

company, relieved from the, 350, 361, 403

not relieved from the, if he was induced to take them by
the fraud of a third party, 361, 403

or of a shareholder, 362

nor relieved from the, if he was induced to take them from
a shareholder upon misrepresentations by the company,
362, 403

what constitutes a repudiation of contract to take, 354

fraudulent trusts of, 294

SILENCE. See Concealment.
mere, not a fraud, 66

a fraud, if there be a duty to speak, 62, 66, 107, 109

a fraud, if there be artifices to mislead, 64, 107
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SOLICITOR AND CLIENT. See Costs.

rale of equity as to dealings between, 149—154

statement of tintnie consideration in a deed between, fatal, 152

rule of equity as to dealings between, is not limited to cases

where solicitor is actually employed at the time, 152

after termination of relation of, parties may deal with each
other, 152

cases in which the rule of equity as to dealings between, does

not apply, 152, 153

gifts from client to solicitor invalid, 153

legacy by client in favour of solicitor, 153, 277

accounts between, may be opened, 154

effect of Court giving solicitor leave to purchase propferty of

client, 70, 131

privilege between, is displaced by fraud, 423

what parties come within the rule as to dealings between, 154

notice to solicitor, notice to client, 234—260

notwithstanding solicitor may be committing a fraud, 237

form of order when solicitor has secretly bought from, client,

347

solicitor when a party to action against client, 410, 411

SOLICITORS ACT, 1860,

avoids conveyances which defeat charging order, 337

unless made to a bona fide purchaser without notice, 337

SOLVENCY,
misrepresentation as to, 264, 371

should in general be in writing, 371, 419

SPECIFIC PERFORMANCE,
principle of the Court in respect of, 380

misrepresentation a bar to, 381

conduct of parties seeking, must be fair and clear, 381

misdescription a bar to, 381—383

unless compensation can be made, 385

false representation as to value, a ground for refusing, 388

false representation as to intention may be a bar to, 383

mere misstatement when not a bar to, 382

misstatement by agent of vendor a bar to, 384

principal, selling as agent, may have, 388

no, when agreement is in fraud of the public, 390

mistake of defendant a bar to, 443—446, 478

with compensation in cases of mistake, 481, 482

inadequacy of consideration not a ground for refusing, 388

of lease not enforced, containing unusual covenants, which

defendant had no reasonable grounds of knowing, 238, 384

parol evidence of misrepresentation or mistake admissible as

an answer to action for, 389, 447, 454, 438

with parol variation introduced by the defendant, 389, 459
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SPECIFIC F:EB.F0BMANC^—continued.

parol variation on part of plaintiff, formerly not admissible in

suit for, 459

by piu'cliaser against vendor, who has innocently made a

mistake in description, not enforced except on tei-ms, 389,

447, 459, 478

costs in suits for, 428, 429

SPIRITUAL INFLUENCE,
undue exercise of, 172

SPOLIATION OF DEEDS,
fraud by, 291

STANDINa BY,
doctrine of, 106

STATUTORY POWERS,
no relief against defective execution of, 494

STOCK EXCHANGE,
fraud on tbe, 295

STRANGER,
agreement brought about by, with a fraudulent object, yet

valid between parties, 15, 361

liable for misrepresentation, 15

SUB-LESSEE,
has notice of title, of immediate and original lessor, 243

cannot rely on misrepresentations of his lessor, also a sub-

lessee as to covenants in lease, 253

SUBSCRIPTIONS OR GIFTS TO CHARITIES
made under mistake, 181

.SUMMONS,
jurisdiction on, in the case of fraud and mistake, 380

SUPPRESSION OF DEEDS,
fraud by, 291

SURETY,
voluntary settlement by, in what case fraudulent, IWi

disclosure to, what is necessary, 92

SURETYSHIP,
what concealment vitiates contract of, 92, 93

contract of, vitiated by pressure, 94

SURPRISE
not a separate ground for relief, 6

SUERENDER
of copyhold supplied m equity, 490-
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SUSPICION,
mere, of fraud, is not notice, 234, 248

circumstances of, do not warrant conclusion of fraud, 416

TACKING, 336

TELEGRAM,
mistake in, company not liable to receiver, 441

TENANCY,
notice of, is notice of tenant's interests, 239

but not of lessor's title, 242

past, notice of, not notice of tenant's interests, 241

of vendor, notice of, is no notice of lien, when, 241

TENANT,
what acts by, are part performance, 113, 114

TENANT FOE LIFE
may purchase from trustees of settlement, 148

with power to seU or lease, may sell or lease to himseK, 148

under Settled Land Act, 1882, cannot purchase from himself

except by leave of Court, 148 n.

concealment of death or dangerous illness of, by purchaser of

reversion, 64

death of, unknown to both parties at time of contract, contract

vitiated by, 473, 474

TENANT IN TAH.
induced by fraud to bar the entail, remedy of remainderman,

400

tenteeden'S (loed) act,

representations as to credit must be in writing, 371

TEEM OF YEAES,
instead of fee, purchaser need not accept, 101, 386

TEEMS
on which a transaction is rescinded for fraud, 342 et seq.

of rescission of partnership transactions for fraud, 349

of rescission of contract for purchase of shares, 349, 350

on setting aside a transaction for mistake, 487, 488

THIED PAETY,
fraud of, 15, 175, 325

undue influence by, 175

mistake caused by, 441

cannot retain benefit derived from fraud of others, 175

possession of deeds by, when notice, 242

misrepresentation through, 402

fictitious bidding by, 270



554 INDEX.

TIME, bee Delay.

lapse of, a bar to relief, 312—323

npt a bar, if ^hort of the period fixed by the Statute of Limita-

tions, 313

begins, in cases of fraud and mistake, to run from the discovery,

320, 487

does not run where there is undue influence, 321

lapse of, as afieoting remainderman, 323

lapse of, effect of, as between trustee and cestui que trust, 319,

320

what lapse of, sufficient to bar relief in equity, 314—316, 323

TITLE DEEDS,
possession of, 119, 120

TEADE MARK,
protection of, without proof of fraud, 393

ground upon which Court gives protection, 379

TRADE NAME,;
passing ofl goods or business of another, when restrained, 379

TEICK. See Cheat.

TRUSTEE
and cestui que trust, rule of equity as to dealings between, 137

—

141

concealment in dealings between, 139

what parties within the rule, 141, 147

what parties not within the rule, 140, 141,

147

dealings between, after termination of

relation, 140

may not derive any profit in the execution of his trust, 137, 345,

347

selling property of his own secretly to the cestui que trust, 345

buying property secretly from cestui que trust, 347

acquiescence by cestui que trust in dealings with, when binding,

319

legal estate got in from, when available, 324, 325

iurisdiotion of the Court to declare a person who has acquired

an estate by fraud to be a, 364

UNCONSCIONABLE BARGAINS
relieved against, 178

UNDER-LEASE. See Sub-lessee.

instead of lease, purchaser need not accept, 386

UNDER-SELLING
in trade is not unfair competition, 380
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UNDUE INPLUENOE,
what is, 166, 169

rule of equity as to, 129, 133, 1B6

the principle explained, 166

in what oases has been relieved against, 172 et seq.

in obtaining a wUl, 274—^278

in the case of transactions inter vivos, and in obtaining a will,

distinction between, 275

must be practised in relation to the will itself, 278

<mus prohandi, 166, 177, 421, 422

in the case of wills, burden of proof rests on party alleging, 274,.

279

bond given as a reward for, to be exercised over testator, 268

in the promotion of marriage, bonds given for, 267

in preventing an act for the benefit of third parties being done,

289

UNPAIR COMPETITION
in trade, when restrained, 379

under-selling is not, 380

USUEY LAWS,
repeal of, has not altered doctrine of catching bargains, 178

VALUE,
representation as to, not to be relied on, 47—51

false representations as to, may however amount to a fraud, 48,

50, 51

vendormay put upon purchaser the responsibility of telling him

the, 50

VOID OE VOIDABLE,
contract induced by fraud whether, 9

VOLUNTAEY CONVEYANCE . See Peaudulent Conveyance.

good as between the parties, 183

void as against creditors, 183—186

valid, tmless the effect be necessarily to delay creditors, 184, 185

existence of debt does not prevent a laan from making a, 186

in what cases void as against subsequent creditors, 187—189

retention of, by settler, 189

may become for value by consideration given since its execution,

198

as distinguished from settlement for value, 191—199

rules for determining whether a deed is a, 199

by traders when void, 200

of real estate, defeated by subsequent sale for value, 229

not so now unless made with fraudulent intent, 230
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VOLUNTARY CONVEYANCES ACT, 1893,

displaces 27 Eliz. c. 4...230

VOLUNTARY SETTLEMENTS AND DEEDS OP GIFT,
in what cases valid, 179—iSl

when relieved against, 179

absence of power of revocation in, when evidence of fraud, 179

when properly accounted for, 179, 180

rectified on ground of fraud, 364

when rectified on ground of mistake, 470

WAIVER CLAUSE IN PROSPECTUS,
when binding on shareholders, 82

not binding under Companies Act, 1900.. ,352

WAIVER OP RIQHT TO RESCIND,
what constitutes, 350, 351

delay evidence of, 352

WAliD. See GuABDiAjf AND Ward.

WARRANTY,
what is a, 36—39

as distinguished from representation, 6, 36, 37

does not cover patent defects, 69

of title on sale oi goods, 74

rescission of sale of chattels sold under a, 35lS

implied, 73

WEAK-MINDED PERSONS,
transactions with, 129, 130, 169

WILPUL DEFAULT,
accounts on footing of, when ordered, 345

must be pleaded, 399

WILL
conferring benefit on party drawing it, 272—274

burden of proof in such a case, 272, 274

what is undue influence in obtaining a, 274—277

burden of proof on party alleging it, 274, 277

distinction between undue influence in the case of deeds and in

procuring a, 275

fraud in procuring a, 277, 278

burden of proof on party alleging it, 274

difficulty of determining undue influence in cases between
husband and wife, 277

and in other cases, 276

influence must have been practised in reference to the wiU
itself, 278

form of issues in determining the validity of a, 279
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WILL

—

continued.

revocation of, procured by fraud, 277, 278

by mistake, 504

mistake in, when corrected, 498—505

parol evidence admissible to explain, 502

execution of power by, instead of by deed, 492

by deed instead of by, 493

WINDING-UP,
fraud not a ground for, 294

sbares cannot be repudiated after, 309

WITNESS. See Attesting Witness.

testimony of one, wben sufficient, 424, 425

TOEKSHIEE BEGISTEY ACT, 1884,

registration under, gives priority except in cases of fraud, 33T

THE END.

EBADBHKY, AONEW, & 00. LD., PBISTEliS LONDON AND TONBRIDOE.












