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ALL INDIA SERVICES (DEATH-CUM-RETIREMENT

BENEFITS) RULES, 1958—Rule 16 A and Rule 3—Petitioner
moved application to change his date of birth from 06.05.1948
to 06.05.1952—His representation was rejected by Govt. of
India—Petition filed before the Central Administrative
Tribunal—Matter remanded back to the Govt. of India to re-
examine—Central Government again declined the
representation—Pursuant to the rejection of the change of date
of birth by order dated 27.05.2008, the order dated 30.05.2008
was issued retiring the applicant from the service—Tribunal
finally allowed the original application of the applicant—It is
rarest of the rare case—Directed Central Government to
consider the applicability of Rule 3 of the All India Services
(Death-cum-Retirement Benefits) Rules, 1958 and to take a
decision whether or not, the applicant is entitled for
dispensation or relaxation of the requirement of rules or
regulations on account of undue hardship to him—Order
challenged by Union of India—Contested by the respondent/
applicant—Held—This is no more res-integra that for invoking
Rule 3 of All India Services (Conditions of service—Residuary
Matters) Rule, 1960 requirement is that there should be an
appointment to the service in accordance with the rules, and
by operation of the rule, undue hardship has been cause, that
too in an individual case in which case the Central Government
on satisfaction of the relevant conditions, is empowered to
relieve such undue hardship by exercising the power to relax
the condition—This cannot be disputed that in the context of
‘Undue hardship’ undue means something which is not merited
by the conduct of the claimant, or is very much
disproportionate to it—In the circumstances the three factors

(i)

(iv)

as alleged on behalf of applicant, retirement before the age of
superannuation, deprivation of salary, allowance and qualifying
service before which the applicant would be retired and the
effect on his pension as the last drawn salary is the determinant
effect which would be lifelong, would not constitute ‘undue
hardship’ as contemplated under the said rule—Rule 16 of
the rules of 1985 makes it clear that the said Rule is made to
limit the scope of correction of date of birth and service record
and the intent of the rule is to exclude all other circumstances
for the said purpose—If under the rules applicable to the
service of the applicant in State, he would not have been
entitled for alteration of his date of birth in the State, the relief
cannot be granted to him under Rule 3 of All India Services
(Conditions of Service—Residuary Matters) Rule, 1960 nor
the scope of Rule 16 A could be enlarged—In the
circumstances the directions as given by the Tribunal cannot
be sustained in the facts and circumstances of the case.

Union of India v. Mr. D.R. Dhingra & Anr. ............... 170

ARBITRATION AND CONCILIATION ACT, 1996—Section

34-scope—Appellant placed Advance Purchase Order on
Respondent on 23.10.1996 for purchase of Tubular Towers—
On 19.11.1996, Appellant placed Purchase Order on
Respondent for Towers for total value of Rs.9.10 crores—
Terms of contract state that supplies only effected after
issuance of Quality Approval by DOT and supplies completed
on or before 28.05.1997—Clause 16.1 and 16.2 dealing with
liquidated damages for non-compliance of delivery time—Non-
supply within prescribed time allowed Purchaser to make
deductions in bills raised by Supplier—Appellant deducted Rs.
47 lakhs from Running Bills claiming the same to be liquidated
damages—Respondent claimed the same along with interest—
Total claim of Rs. 1.32 crores made before Arbitrator— Held
that no delay osceribable to Respondent nor had damages



v)

resulted from delayed completion of supplies—Hence award
passed—Appellant filed Objection before Single Bench—No
interference by Single Bench—Hence present appeal. Failure
to record objection cannot lead to conclusion that any demur
thereafter is unjustifiable. If party left with no option but to
go along with demands of superior/dominant party—Open for
Avrbitral Tribunal to go into question whether the accord &
satisfaction given by party free of any extraneous
circumstances or obtained under force or coercion—If
evidence reveals that accord and satisfaction not born out of
free will of party, Tribunal obliged to enter reference and
decide conclusively on claims despite purported accord and
satisfaction. Findings of fects not perverse—No interference
warranted—~Appeal dismissed.

Bharat Sanchar Nigam Ltd. v. BWL Ltd........c.ccunne. 396

CODE OF CIVIL PROCEDURE—Section 39, Rule 1, 2—Time

is essence of contract—Interpretation—Defendant being
owner of first floor and 2/9"" share holder in suit property—
Entered into Agreement to Sell with Plaintiff for the said
share—Defendant had two daughters and one son—Partition
suit pending between them—Case decreed one basis of
compromise—Defendant acquired first floor—Each child got
2/9" share each—Understanding arrived at between daughters
and Defendant for sale of share—Said sale not materialized—
Suit for specific performance against daughters filed—
Dismissed—Appeal pending—One daughter entered into
agreement to sell her share to outsider—Defendant filed suit
against daughter under Section 44, Transfer of Property Act,
1882—Defendant also acquired 2/9™ share of son—Entire
ground floor in in occupation of Official Liquidator appointed
by Company Court—Plaintiffs filed suit for specific
performance of Agreement to Sell—Application for permanent

(vi)
injunction also made—Total sum of Rs. 1 crore already paid
by Plaintiffs—Application under Order 39 dismissed—
Defendant directed to deposit sum of Rs. 7 crore with Registrar
General—Defendant restrained from parting with share in suit
property—Hence two appeals filed—Plaintiff claiming
injunction and Defendant alleging Rs. 7 crore to be excessive.

Parties specifically agreed that Plaintiff entitled to negotiate
with daughters without affecting sale price as soon as
possible—Parties further agreed that after purchase of share
of daughters, transaction with Defendant to be completed
within three months—Consideration to remain 7 crores
irrespective of transaction amount with daughters—Purchase
of share of daughters condition precedent for implementation
of agreement—Intention of parties to complete transaction
within shortest possible period—However no agreement
reached between daughters and Plaintiffs—Four year elapsed
since original Agreement to Sell.

Smt. Rani Sharma v. Ms. Sangeeta Rajani & Others..... 75

Rightly held that essence of clause providing for shortest
possible time had already elapsed—Period of four years rightly
held to be too long—Defendant, prima facie entitled to say
that sale price had become unrealistic—Defendant rightly
unwilling to suffer transaction at earlier price—Factum of
increase in price of suit property admitted by both parties.

Smt. Rani Sharma v. Ms. Sangeeta Rajani & Others..... 75

Restraining Defendant from dealing with suit premises—
Reliance placed on ratio of KS Vidyandan—When delay makes
specific performance inequitable even where time not essence
of contract—Contract to be performed with reasonable time—
Reasonable time determined by looking at surrounding



(vii)
circumstances.

Smt. Rani Sharma v. Ms. Sangeeta Rajani & Others..... 75

Period of four years lapsed—Prices of suit premises have
arisen—Co owners have created third party interests in their
shares—Completion of original transaction beyond
implementation and unenforceable—Defendant cannot be
made to suffer the transaction.

Smt. Rani Sharma v. Ms. Sangeeta Rajani & Others..... 75

Injunction—Rightly not granted—In given circumstances
neither prima facie case nor balance of convenience lies in
favour of Plaintiff—Irreparable loss—Defendant offered to
deposit sum of Rs. 7 crore—Offer made by Defendant
herself—No infirmity in the same.

Smt. Rani Sharma v. Ms. Sangeeta Rajani & Others..... 75

Money Suit-Loss of profitability due to delay in completion
of contract—Plaintiff was awarded a works contract for
construction of flats—Plaintiff amongst other claims-claimed
loss of profitability due to delay in completion of contract—
Defendant contended that while there was delay, plaintiff
cannot claim any prejudice—At the time of extension of
contract Parties agreed that no damages would be claimed and
agreed to a formula which compensated that contractor for
extention of time for performance.

J.S. Chaudhary v. The Vice Chairman, DDA & Anr. .... 92

Delay was attributable to the defendant—Undertaking
furnished for extention of time imposes bar in respect of delay
caused by the plaintiff—In works contracts, a contractor is
entitled to claim damages for loss of profits on proof of breach

(viii)
of contract by the erring party.

J.S. Chaudhary v. The Vice Chairman, DDA & Anr. .... 92

Section 20(C)—Cause of action-in suit for price of goods
sold and delivered—Includes place where contract made—
Place where contract to be performed—Place where money
was payable—Party free to sue at any of the places.

M/s. J.C. Enterprises (Regd) v. Ranganatha
ENEEIPIISES ...vivieie et 128

Property in lottery tickets handed over by Plaintiff to courier
at New Delhi—Property passed over to Defendant the moment
goods handed over to courier—Therefore tickets deemed to
have been delivered at New Delhi itself—Hence, territorial
jurisdiction established.

M/s. J.C. Enterprises (Regd) v. Ranganatha
ENEEIPFISES ..oveeieeie et 128

Order XXXIX, Rule 1 & 2—Suit for permanent injunction,
rendition of accounts and damages and delivering up of
infringing material—Defendant is alleged to be infringing the
trade mark ‘TOYOTA’ of plaintiff—Defendant no. 3
compromised with plaintiff during pendency—Other
defendants proceeded ex parte—Held—The trade mark found
being used by defendant no.1 was absolutely identical to the
registered trademark of plaintiff company—The Court needs
to take note of the fact that a lot of energy and resources are
spent in litigation against those who infringe the trademark and
copy right of others and try to encash upon the goodwill and
reputation of other brands by passing of their goods and/or
services as those of that well known brand—If punitive
damages are not awarded in such cases, it would only



(ix)

encourage unscrupulous persons who actuated by dishonest
intention, use the well-reputed trademark of another person,
so as to encash on the good will and reputation which that
mark enjoys in the market, with impunity and then avoid
payment of damages by remaining absent from the Court,
thereby depriving the plaintiff an opportunity to establish actual
profit earned by him from use of the infringing mark, which
can be computed only on the basis of his account books—
This would, therefore, amount to putting premium on
dishonesty is and give an unfair advantage to unscrupulous
infringer over those who have a bona fide defence to make
and therefore come forwarded to contest the suit and place
their case before the Court—Defendant No. 1 restrained from
manufacturing, selling storing for sale or advertising auto
components under the trademark TOYOTA or any other mark
identical or similar to the registered trademark TOYOTA of
the plaintiff company—Defendant no.1 also directed to pay
punitive damages amounting to Rs. 50,000/- to the plaintiff
company.

Toyota Jidosha Kabushiki Kaisha v. Mr.
Biju & ANT. i 206

Section 96—Order XII Rule 6—Appellant filed a suit for
declaration and injunction to protect the possession of property
no. 10/7, Yog Maya Mandir, Mehrauli—Possession was
inherited by him from his late father Pt. Badlu Ram—Smt.
Ram Pyari widow of Shri Trikha gave possession of premises
to his father fifty years ago for performing puja and seva—
Owner being in adverse possession for the last more than 12
years—Suit contested by defendants—Badlu Ram was
permitted to use the said accommodation as a paid employee
of Yog Maya Mandir, as Badlu Ram used to serve water to
the worshippers and clean the Mandir—The said licence came
to an end on the death of Shri Badlu Ram—From the date of

)

death of Shri Badlu Ram, the possession of appellant became
illegal—Respondent filed a suit for possession and recovery
of mesne profits from the appellant and his brother—Appellant
defended the suit—Suit property was gifted to his father by
Smt. Ram Pyari, wife of Shri Trikha—The brother of appellant
admitted the claim of the respondent—Respondent moved
application under Order XII Rule 6—Trial Court decreed the
suit of the respondent—Dismissed the suit of appellant—
Appeal—Held—The appellant has himself admitted that
possession of the property was given to his father by one Smt.
Ram Pyari, who was the widow of one of the pujaris of the
Temple and it was given while his father was doing puja and
seva in the Temple—The said occupation was thus a
permissive user—In the written statement in Suit No. 85/03,
the appellant has raised the plea of ownership by virtue of
gift—The gift of immovable property cannot be proved by
oral evidence without a written and registered gift deed—There
is not even a whisper that such gift deed was executed or
registered by Smt. Ram Pyari in favour of Badlu Ram or the
appellant herein—The appellant who admits permissive
possession/occupation in the same breath cannot be allowed
to plead adverse possession in the other, and that too without
any hostile assertion made by him in denial of the title of the
true owner—It is also noted that the defendant no. 2 Sant Lal
Kaushik, who is the brother of the appellant, has admitted the
case of plaintiff in toto—The appellant sought to brush this
aside by asserting active collusion between the respondents
and his brother—In the face of the admissions made by the
appellant himself which have been culled out from his pleadings
and inferred there from, this assertion must fall to the
ground—Consequently, judgment of the trial Court affirmed.

Madan Lal Kaushik v. Shree Yog Mayaji
TeMPIE & OFS. v 247



(xi)

— Section 96—State Bank of India Employees Provident Fund

Rules—Rules 33 & 359—Payment of Gratuity Act, 1972—
Section 7—Respondent filed suit for recovery against appellant
bank on ground it failed to pay interest on Provident Fund
amount and gratuity amount of her deceased husband
employed as officer with appellant bank—Suit decreed—
Aggrieved appellant bank urged in appeal, Respondent failed
to produce relevant documents for release of terminal dues
of her husband due to inter se dispute between legal heirs of
deceased which prevented appellant bank from releasing
terminal dues—Held:- Rule 359 is a beneficial rule framed for
the expeditious settlement of the provident fund dues and
pension claims of bank employees and to burden the bank
with the interest liability in the event of any delay—Interest is
a compensation payable when the money is unnecessarily
withheld by one whose obligation was to pay the same at a
given time and the same is not paid in breach of legal rights
of creditor—The appellant bank cannot be blamed for not
making the refund of terminal benefits to the Respondent
which is attributed only to the Respondent.

State Bank of India v. Smt. Vijay Lakshmi Thakral .... 329

COMPANIES ACT, 1956—Section 433, 434—Petitioner a

Company registered under the laws of Czech Republic—
Owned 100% shares in a Company SP of W, a.s—A Czech
Republic Company—Executed a stock purchase and sale
Agreement for the sale of 100% equity interest of SP of W,
a.s at the purchase price of CZK 230,000,000, with another
Company M/s Newco Prague, s.r.o (purchaser) sale price was
to be paid in four installements—Respondent a Company
registered with Registrar of Companies, Delhi stood as
guarantor by a guarantee declaration for the payment of the
said unpaid installments—Purchaser made only part payment—
Petitioner approached respondent demanding payment of

(xii)

unpaid installments—Subsequently gave statutory winding up
notice to the respondent for making payment—Respondent
raised objections such as no debt could arise in favour of the
petitioner until a decree on the basis of alleged declaration of
guarantee is obtained against the respondent; no Power of
Attorney executed in favour of Mr. Ravi Chilkuri the executant
of guarantee declaration does not bear stamp or seal of
respondent Company—Mr. Ravi Chilukuri neither a Director
nor a shareholder at the relevant time; guarantee declaration
was null and void as no mandatory permission was obtained
under FEMA or FERA and; winding up notice was pre mature
as the notice could have been issued only if the payment had
not been made within the stipulated time—Held—Question of
Mr. Ravi Chilukuri having no Power of Attorney in his favour
or guarantee declaration not bearing the stamp/seal of
respondent not available as defence to respondent in view of
the principle of internal management—Defence also clearly
mentioned no criminal proceedings initiated against Mr. Ravi
Chilukuri—Since the notice of winding up was issued only
after the respondent did not make the payment in terms of
declaration, neither winding up notice nor petition for winding
up pre mature—If the guarantee declaration was executed in
breach of provisions of FEMA or FERA respondent could be
prosecuted for the same—It, however, cannot be said that
guarantee is null and void or cannot be enforced on this
ground—Gurantee declaration is a contract enforceable under
law—Not necessary for the petitioner to wait to obtain a
decree from Civil Court on the basis of guarantee declaration—
Thus, respondent owe debt to petitioner which it defaulted in
paying—Defence set up moonshine and sham—~Provisional
liquidator appointed.

N&S&N Consultants S.R.O v. SRM Exploration
Private LImited .......ccooveviiiiiieie e 281
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CONSTITUTION OF INDIA, 1950—Article 226—Wakf Act,

1995—Section 9—Central Wakf Council Rules 1998—Rule
7 and 13—Petitioner seeking to quash the order passed by
respondent no. 3 dated 10.03.2010, whereby the respondent
no. 1 was directed to retire the petitioner from the post of
Secretary to Central Wakf Council on 31.03.2010—Terms and
conditions of the service of the petitioner were to be
determined by the Council and not by the Central Government
or the Ministry—Rule 7 empowers the Council to fix the terms
and conditions of the appointment—Rule 13 has no
applicability—Respondent asked that Chair Person is acting
only as an Appointing Authority—Central Government actually
appointed the Secretary—Rule 13 is applicable to regulate the
terms and conditions of services of the petitioner—When Rule
7 is read along with Rule 13, same makes clear that Rule 13
will govern each and every post in the Council, wherein the
Central Government and rules applicable to the Central
Government employees shall operate—Held—The Rules in
Central Wakf Rules, 1998 thus provides for distinct posts
which can be categorized under the Rules—The said posts
include that of the members, Secretary and Chairperson and
recognized posts as against the post which have been created
from time to time which is mandated under Rule, 13 (1)—
Thus, the Rules relating to the staff of the Council which is
created post from time to time cannot be pressed into service
so far it relates to recognized post of Secretary (who has
separate allocated powers within rules also) which is governed
by Rule 7 of the Rules—When there is specific provision
enacted under the Rules for carrying out specific purpose, the
said provision must be given its effect against the provision
which can only be used by way of interpretative tools to
render the specific provision ineffective—Applying this rule
of construction that in cases of conflict between a specific
provision and a general provision the specific provision prevails

(xiv)

over the general provision and the general provision applies
only to such cases which are not covered by the special
provision, appointment of the Secretary and its terms and
conditions of the employment shall be governed by Rule 7
which means the same which has been fixed by the Council
a is against Rule 13 which deals with creating posts.

Dr. Mohammad Rizwanul Haque v. Central Wakf
CoUNCIl & OFS. .ot 1

Article 226—Interference in contractual agreements
permissible when instrumentality of State party to contract and
acts in an unreasonable and arbitrary manner—Petitioner No.1
engaged in business of design, manufacture, installation and
servicing of power generation equipment—~Petitioner No.2
director and shareholder of Petitioner No.1—Petitioner No.1
entered into agreement on 27.04.2007 for Onshore Services
with Gujarat State Electricity Corporation Ltd (“GSECL”) for
commissioning of power plant in Surat—GSECL also entered
into agreement with Alstom Switzerland Ltd for providing
Offshore Equipment and Spare Parts supply on CIF basis
pertaining to Surat power plant—Respondent issued marine
Policy and Erection All Risk Insurance (“EARI”) Policy—
Petitioner No.1 paid requisite premium under EARI Policy in
six agreed installments—Last installment paid on 08.11.2007—
On 06.07.2009, Petitioner No.l1 received notice fro
Respondent raising demand of Rs.1.50 crores—Comptroller
and Auditor General (“CAG”) objected to alleged excess
discount given by Respondent to Petitioner—Respondent had
allegedly allowed discount of more than 51.25% limit
prescribed by Insurance Regulatory and Development Authority
(“IRDA™)—Petitioner claimed that demand for additional
premium without legal basis—Respondent contended that CAG
demanding immediate compliance and recovery of differential
premium amount—Respondent stated that if premium not paid
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before 30.10.2009, Respondent would be “off cover’—On
24.11.2009, Respondent informed Petitioner that CAG query
could not be dropped—RPetitioner informed that non-payment
of additional premium amount by 10.12.2009 would result in
cancellation of EARI Policy—Hence present petition—
Petitioner impugned demand for additional premium—\Whether
demand and letter stating cancellation on non-payment of
premium arbitrary—Demand for additional premium not raised
immediately upon CAG pointing out excess discount—Action
of Respondent in raising demand during period when de-tariff
regime not come into existence—Petitioner must be aware of
statutory regime and statutory constraints of Respondent—
Not possible to conclude that demand for additional premium
unreasonable or arbitrary—Petition dismissed.

Alstom Projects India Ltd. & Anr. v. Oriental
Insurance Company Limited ...........cccovvvevevinieieenesienn, 410

Article 226—Wakf Act, 1995—Section 9—Central Wakf
Council Rules 1998—Rule 7 and 13—Petition seeking to quash
the order passed by respondent no. 3 dated 10.03.2010,
whereby the respondent no. 1 was directed to retire the
petitioner from the post of Secretary to Central Wakf Council
on 31.03.2010—Order is bad—Terms and conditions of the
service of the petitioner shall be determined by the Council
and not by the Central Government or the Ministry—
Appointment of the petitioner was made under Rule 7—
Chairman/Chairperson is appointing authority on the terms and
conditions fixed by the Council in accordance with Rule 7—
Appointment letter leaves no room for any ambiguity, so far
as the appointing authority is concerned; Central Government
is appointing authority—Held—Terms of service of petitioner
is governed by Rule 7 of Central Wakf Council Rules, 1998
and the Council has its final say in the matter rather than the
respondent no.3; the term of retirement of the petitioner fixed

(xvi)

by the Council in exercise of its power under Rule 7 cannot
be rendered inoperative due to the impugned order passed by
respondent no. 3—Order dated 10.03.2010, quashed being in
violation of Rule 7.

Dr. Mohammad Rizwanul Haque v. Central Wakf
CoUNCIl & OFS. ..t 1

Avrticle 226—Minimum Wages Act, 1948—Section 2(h)—
Payment of Bonus Act, 1965—Section 2(21) (ii)—Petition
challenging Award dated 16.09.2002 passed by Industrial
Tribunal—Contention—Workman is entitled to payment of
bonus on the wages minus the house rent allowance and not
on the entire amount of wages—Held—When reading the
definition of salary or wages as found in the Payment of Bonus
Act, 1965, we must also take into account the intention and
purpose of the legislature in enacting the Payment of Bonus
Act and the observation of the Supreme Court in Airfreights
Ltd. (Supra) case that the minimum wages ought not to be
broken up—In view of the above, | hold that the minimum
wage is a figure which is to be taken as a whole and when
bonus is paid on the same, the petitioner/Management is not
entitled to break up this figure of minimum wage by stating
that the minimum wage includes the figure of house rent
allowance which should be deducted from the minimum wage
and bonus is then payable only on such reduced figure of
wages after removing the alleged figure of house rent
allowance—~Petition dismissed.

Globe Detective Agency (P) Ltd. v. Presiding
Officer Industrial Tribunal No. Il & Anr. ...........c......... 44

— Article 226, 229—Delhi High Court Establishment

(Appointment and Conditions of Service) Rules, 1972—Rule
11—Petition seeking promotion to post of Joint Registrar,



(xwvii)
when her juniors were promoted without claiming any
monetary benefits—Her case for promotion was considered
along with other candidates—She was superseded despite
being the senior most Deputy Registrar—She made
representations—Representation rejected—Subsequently
appointed as Joint Registrar with effect from 21.03.2009—
Petitioner Contention—According to OM No. 35034/7/97—
Estt. (D) dated 08.2.2002 once the persons to be appointed
on the basis of merit-cum-seniority meet the bench mark, no
super-session in selection/promotion is permissible—
Respondent no.1 contends that the selection in question being
merit-cum-seniority, the subjective findings of the Selection
Committee dated 04.08.2008 which have taken the
comparative merit into consideration ought not to be interfered
with—Application of OM No. 35034/7/97—Estt. (D) dated
08.02.2002 not disputed—Private respondent opposed the
petition—OM No. 35034/7/97—Estt. (D) is not applicable in
view of the provisions of Article 229 of the Constitution of
India—Held—We are unable to accept the said contention for
the reason that the said Rules have been issued under Article
229 of the Constitution of India and provide for Rules and
Orders of Central Government to be made applicable when
no provision or insufficient provision has been made in the
said Rules—Other than stating that the criteria is merit-cum-
seniority, nothing else was sent out in the Rules and thus OM
No. 35034/7/97—Estt. (D) dated 08.02.2002 was made
applicable—There is little doubt over the application of the OM
No. 35034/7/97—kEstt. (D) dated 08.02.2002 when the office
note itself proceeds by relying on OM No. 35034/7/97—Estt.
(D) dated 08.02.2002 which office note resulted in the case
being put up for consideration before the Selection Committee
for promotion of the petitioner R-2 and R-3 and other
officers—OM No. 35034/7/97—Est. (D) dated 08.02.2002
would apply to the present case and would entitle petitioner
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to be promoted prior to promotion of R-2 and R-3—The
petitioner is entitled to be placed in seniority above R-2 and
R-3 and would be entitled to all the consequential benefits
from the date when she ought to have been promoted to the
post of Joint Registrar i.e. 07.08.2008 without the benefit of
actual pay for the period she has not worked on the post of
Joint Registrar till her appointment as Joint Registrar vide order
dated 03.06.2009 with effect from 21.03.2009.

Sureksha Luthra v. The Registrar General Delhi
High Court & OFS. ... 53

Article 226—Petition claiming ‘Liberalized Family Pension;
Late Mukhtiar Singh, husband of the petitioner was attached
to 5™ Battalion, ITBP which was stationed near Pantha Chowk,
Srinagar—While on duty at the Unit Quarter Guard on
15.6.1999 late Mukhtiar Singh suffered Myocardial
Infarction—Respondent denied that the place where Mukhtiar
Singh died, was an operation area—It was a disturbed area—
It was denied that ITBP was involved in war fought at the
Line of Control—Held—Admittedly, late husband of the
petitioner was not on combat duty; as were the late husband
of Smt. Manju Tewari and Smt. Kanta Yadav—The petitioner
asserted that her husband was in an operational area, a fact
denied by respondents No. 1 to 3 who assert that petitioner's
husband was in a ‘Disturbed Area’ and not in an ‘Operational
Area’—It is settled law that the onus lies upon the party who
asserts a fact—That apart, we can take judicial fact of the
matter that Kargil war was fought on the Line of Control
between India and Pakistan and not in Srinagar Town—The
admission by the petitioner that her husband was attached to
the 5" Battalion of ITBP which was stationed at Pantha Chowk
near Srinagar in the State of Jammu & Kashmir entitles this
Court to presume that the husband of the petitioner was not
in an ‘Operational Area’—Under category ‘E’ of the OM, the
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entitlement to grant of ‘Liberalized Family Pension’ is
contingent upon the death being in an operational area or while
on the way to an operational area—Thus, claim has to be
rejected.

Kamla Devi v. Union of India & OrS. ....ccccceevvvvveevinennn. 68

Article 226—Petition claiming ex-gratia payment under a
policy decision taken by the Government of Haryana and by
the State of Jammu & Kashmir; Late Mukhtiar Singh, husband
of the petitioner was attached to the 5" Battalion, ITBP, which
was stationed near Pantha Chowk, Srinagar—While on duty
at the Unit Quarter Guard on 15.6.1999 late Mukhtiar Singh
suffered Myocardial Infarction—Respondent denied that the
place where Mukhtiar Singh died, was an operation area—It
was a disturbed area—It is denied that ITBP is involved in
war fought at the Line of Control—Held—As per OM dated
30.9.1999 the ex-gratia payment was contingent upon death
while on duty in operational areas in Kargil—It is apparent that
the ex-gratia scheme for grant of ex-gratia payment framed
by the State of Haryana is to reward gallantry and no more—
Similarly, pertaining to the State of Jammu & Kashmir, policy
decision taken on 10.7.1990 is restricted when death is ‘a
result of violence attributable to the breach of law or order
or other form of civil commation’.

Kamla Devi v. Union of India & OFrS.....ccccoeevvvveeerennnen. 68

Article 226, 14—Delhi Financial Corporation (Staff)
Regulations, 1961—Regulations 20—Petition challenging the
order dated 24th April, 1996 vide which the appellant was
retired prematurely—The Regulation 20 is unconstitutional—
The regulation is arbitrary and hit by Article 14 of the
Constitution of India as there is no guidance in the said
provision and confers unguided, unfettered and unbridged
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powers on the authority to prematurely retire a person—Held—
The present Regulation, is similar to the Regulations which
have been struck down as ultra vires by the Apex Court in
various decisions—It suffers from the same fallibility and
vulnerability, which has repeatedly prompted and compelled
the Supreme Court to strike down the unguided power of
compulsory retirement—In view of the aforesaid, unfettered,
unbridled and unguided power has been conferred on the
authority to pass the order of compulsory retirement and,
accordingly, we declare the said provisions to be
unconstitutional—Order of compulsory retirement set aside—
Benefit restricted to 40% of back wages with all consequential
benefits including pension after adjusting the benefits already
availed.

Mahinder Kumar v. Delhi Financial Corporation ........ 151

Article 226 & 227—Challenge to a test after undertaking it
without any protest—Petitioners challenged-conduct of test
on manual typewriters on the ground that some of the
candidates were allowed to take the test on computer—
Respondents contended that pursuant to the consent order
dated 30.04.2007 passed by the Division Bench the Petitioners
who were called for typing test were asked to bring their own
typewriters-denied that test was taken on computer—Some
candidates were exempted by the Division Bench having
qualified the test earlier it was only in those cases that test
was conducted on computer.

Petitioner consciously approbated the methodology adopted
for conducting the test and participated without reservation—
Challenged the test only on being unsuccessful—Therefore the
objection of Petitioners has no force and must be rejected.

Amit Dagar & Ors. v. Union of India and Ors. .......... 165
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— Article 226—All India Services (Death-cum-Retirement

Benefits) Rules, 1958—Rule 16 A and Rule 3—Petitioner
moved application to change his date of birth from 06.05.1948
to 06.05.1952—His representation was rejected by Govt. of
India—Petition filed before the Central Administrative
Tribunal—Matter remanded back to the Govt. of India to re-
examine—Central Government again declined the
representation—Pursuant to the rejection of the change of date
of birth by order dated 27.05.2008, the order dated 30.05.2008
was issued retiring the applicant from the service—Tribunal
finally allowed the original application of the applicant—It is
rarest of the rare case—Directed Central Government to
consider the applicability of Rule 3 of the All India Services
(Death-cum-Retirement Benefits) Rules, 1958 and to take a
decision whether or not, the applicant is entitled for
dispensation or relaxation of the requirement of rules or
regulations on account of undue hardship to him—Order
challenged by Union of India—Contested by the respondent/
applicant—Held—This is no more res-integra that for invoking
Rule 3 of All India Services (Conditions of service—Residuary
Matters) Rule, 1960 requirement is that there should be an
appointment to the service in accordance with the rules, and
by operation of the rule, undue hardship has been cause, that
too in an individual case in which case the Central Government
on satisfaction of the relevant conditions, is empowered to
relieve such undue hardship by exercising the power to relax
the condition—This cannot be disputed that in the context of
‘Undue hardship’ undue means something which is not merited
by the conduct of the claimant, or is very much
disproportionate to it—In the circumstances the three factors
as alleged on behalf of applicant, retirement before the age of
superannuation, deprivation of salary, allowance and qualifying
service before which the applicant would be retired and the
effect on his pension as the last drawn salary is the determinant
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effect which would be lifelong, would not constitute ‘undue
hardship’ as contemplated under the said rule—Rule 16 of
the rules of 1985 makes it clear that the said Rule is made to
limit the scope of correction of date of birth and service record
and the intent of the rule is to exclude all other circumstances
for the said purpose—If under the rules applicable to the
service of the applicant in State, he would not have been
entitled for alteration of his date of birth in the State, the relief
cannot be granted to him under Rule 3 of All India Services
(Conditions of Service—Residuary Matters) Rule, 1960 nor
the scope of Rule 16 A could be enlarged—In the
circumstances the directions as given by the Tribunal cannot
be sustained in the facts and circumstances of the case.

Union of India v. Mr. D.R. Dhingra & Anr. ............... 170

Article 226—Refusal to exercise writ jurisdiction where
suitable alternative remedy exists—Petitioner companies
engaged in ship broking and other activities—Petitioners
registered with Service Tax Department under “Steamer Agent
Service” category—Category brought into service tax net by
Finance Act, 1997—Amendment in form of Clause (i), Section
65(105) read with section 65(100), Finance Act, 1997—
Petitioners liable to pay service tax under said clauses—
However whether Petitioners liable to pay service tax under
“Business Auxiliary Heads” made taxable by Finance Act, 2003
whereby sub-section (zzb) to Section 65(105) enacted—
Finance Act, 2004 expanded scope of “Business services”—
Petitioners not acting as “commission agents”—Hence instant
Petitions. Held:

Primary issue is with regard to actual nature and character
of activity undertaken—Necessarily requires factual
examination—Without first ascertaining and deciding factual
dispute, interpretation of Finance Act will be in vacuum—No
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appropriate for writ court to go into factual aspects—Said
examination should be undertaken by appellate authority, i.e.
the Tribunal—Petitioners not allowed to circumvent said
remedy—The other contention with respect to brokerage

received in foreign exchange—Said contention also requires
factual examination.

Interocean Shipping (1) Pvt. Ltd. v. Union of India
& AN e 217

Article 226—Refusal to exercise writ jurisdiction where
suitable alternative remedy exists the exceptions are when
alternative remedy is appeal from “Caesar to Caesar's wife”
ie velief sought should not be mirage or fulite; When petition
filed for enforcement of fundamental rights; where there is
violation of natural justice and where order/proceeding wholly
without jurisdiction or virus of Act is challenged.

Interocean Shipping (1) Pvt. Ltd. v. Union of India & Anr.
217

Letter issued by Ministry of finance—Opinion that activities
of Petitioners covered under “Business Auxiliary Service”—
Said letter not binding on Tribunal—Can go into matrix and
interpret relevant provisions.

Interocean Shipping (1) Pvt. Ltd. v. Union of
INdIa & ANF. oo 217

Article 226—Writ Jurisdiction—Whether the same to be
exercised against show cause notice—Normally such petitions
not entertained as Premature—Not desirable and appropriate
to stall enquiry or investigation—Unless virus of statutory
enactment or there is complete lack of jurisdiction or
authorities ex-facie acting malafidely with ulterior motives—
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No such case made out—Hence petition against show cause
notice not to be entertained—~Petitioners granted leave to file
appeal before Appellate Tribunal.

Interocean Shipping (1) Pvt. Ltd. v. Union of
INdia & AN oo 217

Avrticle 226—Challenge to Denial of Appointment—Effect of
Surpressio Veri—Petitioner applied for the post of Ramp
Service Agent—Cleared trade test and personal interview—
Allegedly found medically unfit—Petitioner presented himself
for Pre-Employment Medical Examination (“PEME”)—
Respondent did not disclose result of PEME—Legal notice sent
in August 2007—Application dated 01.12.2007 filed under
Right to Information Act—Only on 12.12.2007 Petitioner
informed of failure to pass PEME—Respondent did not
specify nature of medical unfitness—Another RTI application
filed—Petitioner found to be suffering from right ear deafness
according to Respondent—Petitioner got himself examined by
private ENT Specialist—No such abnormality found—
Petitioner sent letter to Respondent—Another application under
RTI Act filed with respect to qualifications of individuals who
prepared medical report—Informed that said doctors were not
ENT Specialists—Hence present petition—However, petition
silent on the fact that one of the examining doctors was an
ENT Specialist.

PEME Consists of various medical examinations conducted
by Specialists—Said reports then handed over to Medical
Officer for final review—Specialists who examined Petitioner
included ENT Specialist—Petitioner chose not to disclose this
fact—Tone and tenor of petition gave impression that Medical
Officers had no material before them—Petitioner chose to
remain silent—Said silence deliberate and not out of
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ignorance—Petitioner must approach with clean hands.
Mukesh v. Air India & ANr. ..., 272

Petitioner no.1 filed writ petition seeking directions to
Respondent university to accept his result of qualifying
examination which was subsequently declared and to allow
him to appear in first semester end term examination—
Petitioner no.2 prayed for cancellation of his provisional
admission by Respondent University—Petitioners urged they
cleared LLB entrance test and were admitted to LLB course
provisionally since their results of qualifying examination of
graduation were not declared till then—Petitioners were
required to have their provisional admission confirmed not later
than 15.10.2010 failing which provisional admission was to
stand automatically annulled—In subsequently declared
graduation result of petitioners they had compartment in one
of the papers and were required to clear said paper in
supplementary examination to be held in month of September
2010—However owing to common wealth games,
compartment examination was held on 14.12.2010—Thus, as
deadline provided of 15.10.2010 ended, petitioner no.1 was
not allowed to appear in first semester end term examination
and provisional admission of petitioner no.2 was cancelled by
Respondent university—Held:- Once the supplementary
examination is passed, the result thereof would relate back to
first appearance in examination and effect of that would be
treated as if candidate had passed examination on the date when
result was declared initially—Candidate who cleared qualifying
examination in first attempt and those who cleared the same
with a compartment, for the purposes of determining eligibility
cannot be discriminated—Petitioner declared entitled to
confirmation of their provisional admissions—Respondent
University directed to allow petitioners to take ensuing semester
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end term examination in accordance with its rules.

Sanwal Ram v. University of Delhi & Ors ................... 310

DELHI FINANCIAL CORPORATION (STAFF)

REGULATIONS, 1961—Regulations 20—Petition challenging
the order dated 24th April, 1996 vide which the appellant was
retired prematurely—The Regulation 20 is unconstitutional—
The regulation is arbitrary and hit by Article 14 of the
Constitution of India as there is no guidance in the said
provision and confers unguided, unfettered and unbridged
powers on the authority to prematurely retire a person—Held—
The present Regulation, is similar to the Regulations which
have been struck down as ultra vires by the Apex Court in
various decisions—It suffers from the same fallibility and
vulnerability, which has repeatedly prompted and compelled
the Supreme Court to strike down the unguided power of
compulsory retirement—In view of the aforesaid, unfettered,
unbridled and unguided power has been conferred on the
authority to pass the order of compulsory retirement and,
accordingly, we declare the said provisions to be
unconstitutional—Order of compulsory retirement set aside—
Benefit restricted to 40% of back wages with all consequential
benefits including pension after adjusting the benefits already
availed.

Mahinder Kumar v. Delhi Financial Corporation ........ 151

DELHI RENT CONTROL ACT, 1958—Section 2(i)—

“Premises”—Meaning and interpretation—Appellant filed suit
for, inter alia, possession of suit plot—Held, Respondent was
tenant of plot with built up portion—Respondent entitled to
protection of Delhi Rent Control Act, 1958 (“DRC Act”)—
Suit dismissed—Hence present appeal. Held—Issue limited to
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whether the “plot” fell within meaning of “premises” 2(i), DRC
Act—Only land or land with temporary structure will not fall
within definition of “premises”—Built up area temporary
structure—Not “premises”—Since at best there was only
temporary structure, Respondent not entitled to protection of
DRC Act—Temporary structure such as Khoka/tin shed
temporary structure—DRC Act not applicable—Built up
portion can also be temporary structure—Impugned judgment
set aside—Appeal allowed.

Shri Harish Chander Narula & Anr. v.

Shri Purshotam Lal Gupta.........ccccceeveveveiiecevecieciee, 293

HINDU MARRIAGE ACT, 1955—Section 24—Petitioner

challenged order passed on application under Section 24 of
Act granting maintenance @Rs. 10,000/- to Respondent on
ground his income was only Rs.6,200/- per month and proof
of his income, appointment letter and salary slip placed on
record were ignored by learned trial Court—Per-contra,
Respondent urged, petitioner willfully concealed material
documents as it was extremely improbable that out of bare
earnings of Rs.6,200/- he would be looking after his parents,
two unmarried sisters and would be maintaining Honda city
car received by him at time of marriage—Held:- Although
there cannot be an exhaustive list of factors, which are to be
considered in guessing the income of spouses, but order based
on guess work cannot be arbitrary, whimsical or fanciful—
While guessing income of the spouse, when sources of income
are either not disclosed or not correctly disclosed, Court can
take into consideration amongst others following factors; (i)
Life style of spouse; (ii) Amount spent at time of marriage
and manner in which marriage performed: (iii) Destination of
honeymoon; (iv) Ownership of motor vehicles; (v) Household
facilities; (vi) Facility of driver, cooking and other held; (vii)
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Credit cards; (viii) Bank Account details; (ix) Club
membership; (X) Amount of insurance premium paid; (xi)
Property or properties purchased; (xii) Rental income; (xiii)
Amount of rent paid; (xiv) Amount spend on travel/holiday;
(xv) Locality of residence; (xvi) Number of mobile phones;
(xvii) Qualification of spouse; (xviii) School(s) where the child
or children are studying when parties were residing together;
(xix) Amount spent on fees and other expenses incurred; (xx)
Amount spend on extra-curricular activities of children when
parties were residing together; (xxi) Capacity to repay loan.

Jayant Bhargava v. Priya Bhargava ..........cccccccceevennne. 345

INDIAN CONTRACT ACT, 1872—Section 128, 134—Regular

second appeal against Appellate Court's order endorsing Trial
Court's judgment dismissing suit for recovery by plaintiff/
Appellant on the basis that suit stood abated in view of Section
134—Defendant 1 Principal debtor expired during pendency,
suit stood abated qua Defendant No. 1—Defendant no.2
Guarantor—Whether in view of Section 128 and 134 of
Contract Act, suit survives against Defendant 2—Held—Since
suit abated against the principal debtor the result would be that
suit is dismissed qua him. The question of continuation of suit
against Guarantor does not arise—Claim against Guarantor not
divisible and not an independent claim Section 134 applicable,
surety stood discharged. Appeal dismissed.

State Bank of Patiala v. S.K. Mathur ........c.cc.ccoeevvvrenne 160

Code of Civil Procedure Section 39, Rule 1, 2—Time is
essence of contract—Interpretation—Defendant being owner
of first floor and 2/9™ share holder in suit property—Entered
into Agreement to Sell with Plaintiff for the said share—
Defendant had two daughters and one son—Partition suit
pending between them—Case decreed one basis of
compromise—Defendant acquired first floor—Each child got
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2/9" share each—Understanding arrived at between daughters
and Defendant for sale of share—Said sale not materialized—
Suit for specific performance against daughters filed—
Dismissed—Appeal pending—One daughter entered into
agreement to sell her share to outsider—Defendant filed suit
against daughter under Section 44, Transfer of Property Act,
1882—Defendant also acquired 2/9™ share of son—Entire
ground floor in in occupation of Official Liquidator appointed
by Company Court—Plaintiffs filed suit for specific
performance of Agreement to Sell—Application for permanent
injunction also made—Total sum of Rs. 1 crore already paid
by Plaintiffs—Application under Order 39 dismissed—
Defendant directed to deposit sum of Rs. 7 crore with Registrar
General—Defendant restrained from parting with share in suit
property—Hence two appeals filed—Plaintiff claiming
injunction and Defendant alleging Rs. 7 crore to be excessive.

Parties specifically agreed that Plaintiff entitled to negotiate
with daughters without affecting sale price as soon as
possible—Parties further agreed that after purchase of share
of daughters, transaction with Defendant to be completed
within three months—Consideration to remain 7 crores
irrespective of transaction amount with daughters—Purchase
of share of daughters condition precedent for implementation
of agreement—Intention of parties to complete transaction
within shortest possible period—However no agreement
reached between daughters and Plaintiffs—Four year elapsed
since original Agreement to Sell.

Smt. Rani Sharma v. Ms. Sangeeta Rajani & Others..... 75

Rightly held that essence of clause providing for shortest
possible time had already elapsed—Period of four years rightly
held to be too long—Defendant, prima facie entitled to say
that sale price had become unrealistic—Defendant rightly
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unwilling to suffer transaction at earlier price—Factum of
increase in price of suit property admitted by both parties.

Smt. Rani Sharma v. Ms. Sangeeta Rajani & Others..... 75

Restraining Defendant from dealing with suit premises—
Reliance placed on ratio of KS Vidyandan—When delay makes
specific performance inequitable even where time not essence
of contract—Contract to be performed with reasonable time—
Reasonable time determined by looking at surrounding
circumstances.

Smt. Rani Sharma v. Ms. Sangeeta Rajani & Others..... 75

Period of four years lapsed—Prices of suit premises have
arisen—Co owners have created third party interests in their
shares—Completion of original transaction beyond
implementation and unenforceable—Defendant cannot be
made to suffer the transaction.

Smt. Rani Sharma v. Ms. Sangeeta Rajani & Others..... 75

Injunction—Rightly not granted—In given circumstances
neither prima facie case nor balance of convenience lies in
favour of Plaintiff—Irreparable loss—Defendant offered to
deposit sum of Rs. 7 crore—Offer made by Defendant
herself—No infirmity in the same.

Smt. Rani Sharma v. Ms. Sangeeta Rajani & Others..... 75

CONTRACT ACT, 1872—Code of Civil Procedure Section 39,

Rule 1, 2—Time is essence of contract—Interpretation—
Defendant being owner of first floor and 2/9" share holder in
suit property—Entered into Agreement to Sell with Plaintiff
for the said share—Defendant had two daughters and one
son—Partition suit pending between them—Case decreed one
basis of compromise—Defendant acquired first floor—Each



(xxxi)

child got 2/9" share each—Understanding arrived at between
daughters and Defendant for sale of share—Said sale not
materialized—Suit for specific performance against daughters
filed—Dismissed—Appeal pending—One daughter entered into
agreement to sell her share to outsider—Defendant filed suit
against daughter under Section 44, Transfer of Property Act,
1882—Defendant also acquired 2/9™ share of son—Entire
ground floor in in occupation of Official Liquidator appointed
by Company Court—Plaintiffs filed suit for specific
performance of Agreement to Sell—Application for permanent
injunction also made—Total sum of Rs. 1 crore already paid
by Plaintiffs—Application under Order 39 dismissed—
Defendant directed to deposit sum of Rs. 7 crore with Registrar
General—Defendant restrained from parting with share in suit
property—Hence two appeals filed—Plaintiff claiming
injunction and Defendant alleging Rs. 7 crore to be excessive.

Parties specifically agreed that Plaintiff entitled to negotiate
with daughters without affecting sale price as soon as
possible—Parties further agreed that after purchase of share
of daughters, transaction with Defendant to be completed
within three months—Consideration to remain 7 crores
irrespective of transaction amount with daughters—Purchase
of share of daughters condition precedent for implementation
of agreement—Intention of parties to complete transaction
within shortest possible period—However no agreement
reached between daughters and Plaintiffs—Four year elapsed
since original Agreement to Sell.

Smt. Rani Sharma v. Ms. Sangeeta Rajani & Others..... 75

Rightly held that essence of clause providing for shortest
possible time had already elapsed—Period of four years rightly
held to be too long—Defendant, prima facie entitled to say
that sale price had become unrealistic—Defendant rightly
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unwilling to suffer transaction at earlier price—Factum of
increase in price of suit property admitted by both parties.

Smt. Rani Sharma v. Ms. Sangeeta Rajani & Others..... 75

Restraining Defendant from dealing with suit premises—
Reliance placed on ratio of KS Vidyandan—When delay makes
specific performance inequitable even where time not essence
of contract—Contract to be performed with reasonable time—
Reasonable time determined by looking at surrounding
circumstances.

Smt. Rani Sharma v. Ms. Sangeeta Rajani & Others..... 75

Period of four years lapsed—Prices of suit premises have
arisen—Co owners have created third party interests in their
shares—Completion of original transaction beyond
implementation and unenforceable—Defendant cannot be
made to suffer the transaction.

Smt. Rani Sharma v. Ms. Sangeeta Rajani & Others..... 75

Injunction—Rightly not granted—In given circumstances
neither prima facie case nor balance of convenience lies in
favour of Plaintiff—Irreparable loss—Defendant offered to
deposit sum of Rs. 7 crore—Offer made by Defendant
herself—No infirmity in the same.

Smt. Rani Sharma v. Ms. Sangeeta Rajani & Others..... 75

INDIAN EVIDENCE ACT, 1873—Section 165—Plaintiff filed

review application seeking review of order whereby notice was
issued to Post Master, Post Office, Tis Hazari Court, Delhi,
to produce relevant records with respect to postal receipts
filed by plaintiff—As per plaintiff, summoning of Post Master
amounted to commencing inquiry under Section 340 of Code
of Criminal Procedure which shall cause serious prejudice to
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plaintiff—Held:- Section 165 provides plenary powers to the
judge to put any question to any witness or party; in any form,
at any time, about any fact relevant or irrelevant—It is
intended to arm the judge with the most extensive power
possible for the purpose of getting at the truth—The effect
of this section is that in order to get to the bottom of the
matter before it, the Court will be able to look at and inquire
into every fact whatever and thus possibly acquire valuable
indicative evidence which may lead to other evidence striclty
relevant and admissible—Notice issued to Post Master to find
truth in exercise of power under the Act.

JGA Fashion Private Limited v. Krishan Kumar
Khanna & OFS. ..ot 303

Section 34—Entires made in books of accounts—Admissible
as relevant evidence—One M/s JC Enterprises a partnership
firm—Dissolved vide dissolution deed on 01.04.1997—
Thereafter, Plaintiff running firm as proprietorship concern—
Entered into oral agreement with Defendant—Defendant
appointed as stockist of lotteries on whole sale rate basis—
Plaintiff required to dispatch lottery tickets to Defendant as
per requirement of Defendant—Defendant required to make
payment within one week from date of draw—In default
Plaintiff entitled to interest—Plaintiff alleged that Defendant
is liable to pay total sum of Rs. 43,82,473- Hence present suit
for recovery. Held:

M/s. J.C. Enterprises (Regd) v. Ranganatha
ENEEIPIISES .vvveeiiieeieee st 128

Section 34—Entries made in books of accounts—Admissible
as relevant evidence—Rationale—Regularity of habit, difficulty
of falisification, fair certainty of ultimate detection—However,
entries alone not sufficient to charge person with liability—
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Must be corroborated.

M/s. J.C. Enterprises (Regd) v. Ranganatha
ENEEIPFISES ..vveeieeie sttt 128

INDIAN PENAL CODE, 1860—Section 302 and 34—All five

appellants challenged their conviction under Section 302 IPC
read with Section 34 IPC—It was urged on behalf of four
appellants, they cannot be made liable for acts of others with
aid of Section 34 IPC as prosecution version was that quarrel
took place all of a sudden on spur of moment without any
pre concert or pre planning and they were not armed with
any weapon—oOn other hand, it was contended on behalf of
the State, there were some minor variations and discrepanies
here and there in testimonies of three eye witnesses which
do not affect the main substratum of prosecution version—
Held:- In criminal law, every accused is responsible for his
own act of omission or ommission—This rule is subject to
exception of vicarious liability enshrined under Section 34
IPC—Direct proof of common intention is seldom available
and therefore such intention can only be inferred from the facts
and circumstances of each case.

MUFArT V. SEATE ...ooeiiiiiee e 422

Section 307—Aggrieved by judgment of conviction under
Section 307 of Act and order on sentence to undergo rigorous
imprisonment for 10 years and fine of Rs.5,000/-, in default
of payment of fine to undergo rigorous imprisonment for one
year, appellant has challenged order only qua quantum of
sentence—It was urged period of sentence be modified to
period already undergone as case of appellant does not fall
within ambit of an ‘intention” to commit an act that is likely
to cause death but an intention to cause an injury which may
probably cause death—Held:- To justify a conviction under
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this section it is not essential that bodily injury capable of
causing death should have been inflicted—Although nature of
injury actually caused may often give considerable assistance
in coming to a finding as to intention of deceased, such
intention may also be deduced from other circumstances, and
may even, in some cases, be ascertained without any
reference at all to actual wounds—Section makes a distinction
between an act of accused and its result, if any—Such an
act may not be attended by any result so far as person
assaulted is concerned, but still there may be cases in which
the culprit would be liable under this section—It is not
necessary that injury actually caused to victim of assault
should be sufficient under ordinary circumstances to cause
death of person assaulted—Intention of appellant was clear
from fact that after shooting once at thigh of PW1, appellant
again shot him and also asked his accomplice to shoot him
and it was mere co-incidence that both bullets did not hit
Complainant as he ran into house—Order of sentence
modified, appellant to undergo Rigorous Imprisonment for a
period of 8 years and fine of Rs.30,000/- out of which if
realised Rs. 25,000/- be given as compensation to complainant.

Harish Chawla V. State........cccoovevveeeeeeee e 447

MINIMUM WAGES ACT, 1948—Section 2(h)—Payment of

Bonus Act, 1965—Section 2(21) (ii)—Petition challenging
Award dated 16.09.2002 passed by Industrial Tribunal—
Contention—Workman is entitled to payment of bonus on the
wages minus the house rent allowance and not on the entire
amount of wages—Held—When reading the definition of salary
or wages as found in the Payment of Bonus Act, 1965, we
must also take into account the intention and purpose of the
legislature in enacting the Payment of Bonus Act and the
observation of the Supreme Court in Airfreights Ltd. (Supra)
case that the minimum wages ought not to be broken up—In
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view of the above, | hold that the minimum wage is a figure
which is to be taken as a whole and when bonus is paid on
the same, the petitioner/Management is not entitled to break
up this figure of minimum wage by stating that the minimum
wage includes the figure of house rent allowance which should
be deducted from the minimum wage and bonus is then
payable only on such reduced figure of wages after removing
the alleged figure of house rent allowance—Petition dismissed.

Globe Detective Agency (P) Ltd. v. Presiding
Officer Industrial Tribunal No. Il & Anr. ........c..ccc..e. 44

MOTOR VEHICLE ACT, 1988—Appellant suffered grievous

injuries in accident occurring on 27.04.1993—Appellant
standing near front gate of bus—Driver abruptly applied
brakes—Appellant fell out of bus and right foot crusted under
wheels—Under treatment from 27.04.1992 to 11.06.1993—
Right forefoot amputated and skin grafting done—Motor
Accidents Claims Tribunal awarded total compensation of Rs.
1,55,000/-—Appellant seeks enhancement of compensation—
Hence instant appeal—Held—Appellant aged 28 years at time
of accident—Working as Machine Operator drawing salary
of Rs.3,469 Though no loss of earning capacity—Appellant
suffered 60% disability—Appellant transferred to administrative
department as Junior Assistant after accident—No loss of
earning capacity—However promotions delayed due to
transfer—Lump sum of Rs.50,000/- awarded for loss of
income due to delayed promotions—Compensation enhanced
to Rs.3,30,000/-—Appeal allowed.

Purshotam Dass v. New India Asso. Co. Ltd. & Ors. .. 355

PAYMENT OF BONUS ACT, 1965—Section 2(21) (ii)—Petition

challenging Award dated 16.09.2002 passed by Industrial
Tribunal—Contention—Workman is entitled to payment of
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bonus on the wages minus the house rent allowance and not
on the entire amount of wages—Held—When reading the
definition of salary or wages as found in the Payment of Bonus
Act, 1965, we must also take into account the intention and
purpose of the legislature in enacting the Payment of Bonus
Act and the observation of the Supreme Court in Airfreights
Ltd. (Supra) case that the minimum wages ought not to be
broken up—In view of the above, | hold that the minimum
wage is a figure which is to be taken as a whole and when
bonus is paid on the same, the petitioner/Management is not
entitled to break up this figure of minimum wage by stating
that the minimum wage includes the figure of house rent
allowance which should be deducted from the minimum wage
and bonus is then payable only on such reduced figure of
wages after removing the alleged figure of house rent
allowance—~Petition dismissed.

Globe Detective Agency (P) Ltd. v. Presiding Officer
Industrial Tribunal NoO. Hl......ocoooiiiiiiiiicee, 44

TRANSFER OF PROPERTY ACT, 1882—Renewal of lease

deeds—Plaintiffs leased the property to defendant no.1 by
lease deed dated 18.9.1986—Defendant no.1 sub-let the
property to defendants no.2 to 4—Defendants no. 1 to 4
further sub-letted the property to Defendant no. 5—Suit for
possession filed—Decree in favour of Plaintiffs by Single
Judge—Appeal preferred—Plea inter-alia before Appellate
Court—Clause 4 of Lease Agreement constituted complete
waiver of right to seek possession—Lease was perpetual,
Plaintiff had no right to terminate—Clause 2 of the Agreement
provided renewal of lease for five years at the option of the
tenant subject to increase in rent under Rent Control Act or
increase of 25% at each renewal—Clause 4 provided that
premises was covered under Delhi Rent Control Act—If the
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Delhi Rent Control Act was to be amended giving additional
rights to landlords, landlord herein would not exercise or
enforce any such right and in particular the rights to evict the
tenant accept for the breach of terms of perpetual lease dated
20.7.1937—Submitted on behalf of Appellants Clause 4
constituted a complete waiver of right to seek possession on
the part of plaintiffs—Held, Clause 2 though provided for
renewal of lease but such renewals to take effect, would have
to be by way of registered lease deeds—Since lease was not
renewed in terms of Clause 2 by executing a Lease Deed, the
question of waiver under Clause 4 did not arise as a lease itself
no longer subsisted.

Punchip Associates P. Ltd. & Ors. v. S. Rajdev
Singh Decd. & OFS. ...ooiiiiiiiieieeee et 31

Mutual account—Must be transactions on each side which
create independent obligations—Not merely transactions which
create obligations on one side—Real question if whether
transactions gave rise to independent obligations or whether
merely mode of liquidation—However, no allegation that parties
having mutual, open current account and reciprocal demands
between parties—Present suit based only on part payment last
made by Defendant—No plea of parties maintaining mutual,
open and current account—Hence Article 1 not applicable.

M/s. J.C. Enterprises (Regd) v. Ranganatha
ENEEIPFISES ..vveeeeeie sttt 128

Territorial jurisdiction—Contracts—Jurisdiction depends on
situs of contract and cause of action arising through
connecting factors—Suit for breach of contract can always
be filed at place where contract was to be performed or where
performance completed—Part of cause of action arises where



(Xxxix)

money is expressly or impliedly payable under contract.

M/s. J.C. Enterprises (Regd) v. Ranganatha
ENEEIPIISES vt 128

Entries made in books of accounts—Authenticity not
impeached during cross examination—Oral deposition
therefore sufficient corroboration of books of accounts—
Furthermore, Defendant failed to produce his account
books—Adverse inference may be drawn from the same.

M/s. J.C. Enterprises (Regd) v. Ranganatha
ENtEIPriSES oot 128

However, Plaintiff only entitled to recover that amount which
is not barred by limitation—Only amount not time barred as
on 06.06.1996, when payment was made, recoverable.

M/s. J.C. Enterprises (Regd) v. Ranganatha
ENEEIPIISES v 128

Claims—Compensation—Railways Accident—Untowards
incident—Compensation for Railway Accident—Deceased a
daily passenger—Commuting from Khekra to Vivek Vihar—
At Shahdara Railway Station—Due to heavy rush could only
hold onto gate after train started—Fell down and sustained
grievious injuries—Eventually led to death—Hence claim filed
by Appellant, wife of deceased, before Railways Claim
Tribunal—Tribunal held accident due to negligence of
deceased—Deceased standing on edge of platform, unmindful
of arrival of train—Hence present appeal. Held—“Untoward
incident” includes accidental falling while trying to board train,
not limited to when person got inside train and fell off
thereafter—No evidence led to show negligence of deceased—
Observation that deceased fell on tracks due to gush of wind

(xI)

not sustainable—Order passed by Tribunal not sustainable.

— Appeal allowed—Respodent directed to pay Rs. 4 lacs along

with interest with interest from dated of filing of claim petition.
Kala v. Union of India........c.ccocovviniiiiniiiiiiiiiiis 266

Petitioner also fell short of prescribed standards—Once
candidate declared medically unfit as per relevant rules, no
provision for second round of medical examination—Hence,
no fault to be found with Medical Officers—Furthermore no
vacancies available—Hence Petition dismissed.

Mukesh v. Air India & AN, .ocooeeeeeveeee e 272

Public Premises (Eviction of Unauthorised Occupants) Act
1971—Appellants filed three writ petitions challenging order
passed by Additional District Judge, upholding orders passed
by Estate Officer of first respondent ordering possession to
be recovered of subject land from appellants in proceedings
under Act—All the writ petitions dealt with common questions
qua acquiring title to disputed land by prescription—Held:- A
person who claims adverse possession should show : (a) On
what date he came into possession, (b) What was the nature
of his possession, (c) Whether the factum of possession was
known to the other party, (d) How long his possession has
continued and (e) His possession was open and undisturbed—
Respondent University of Jamia Millia Islamia had no right,
title or interest in property against whom Appellants claimed
adverse possession of the property.

Rustam Decd Thr LRS v. Jamia Milia Islamia
UNIVEISIEY v 318

WAKF ACT, 1995—Section 9—Central Wakf Council Rules
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1998—Rule 7 and 13—Petitioner seeking to quash the order
passed by respondent no. 3 dated 10.03.2010, whereby the
respondent no. 1 was directed to retire the petitioner from the
post of Secretary to Central Wakf Council on 31.03.2010—
Terms and conditions of the service of the petitioner were to
be determined by the Council and not by the Central
Government or the Ministry—Rule 7 empowers the Council
to fix the terms and conditions of the appointment—Rule 13
has no applicability—Respondent asked that Chair Person is
acting only as an Appointing Authority—Central Government
actually appointed the Secretary—Rule 13 is applicable to
regulate the terms and conditions of services of the petitioner—
When Rule 7 is read along with Rule 13, same makes clear
that Rule 13 will govern each and every post in the Council,
wherein the Central Government and rules applicable to the
Central Government employees shall operate—Held—The
Rules in Central Wakf Rules, 1998 thus provides for distinct
posts which can be categorized under the Rules—The said
posts include that of the members, Secretary and Chairperson
and recognized posts as against the post which have been
created from time to time which is mandated under Rule, 13
(1)—Thus, the Rules relating to the staff of the Council which
is created post from time to time cannot be pressed into service
so far it relates to recognized post of Secretary (who has
separate allocated powers within rules also) which is governed
by Rule 7 of the Rules—When there is specific provision
enacted under the Rules for carrying out specific purpose, the
said provision must be given its effect against the provision
which can only be used by way of interpretative tools to
render the specific provision ineffective—Applying this rule
of construction that in cases of conflict between a specific
provision and a general provision the specific provision prevails
over the general provision and the general provision applies
only to such cases which are not covered by the special

(i)
provision, appointment of the Secretary and its terms and
conditions of the employment shall be governed by Rule 7

which means the same which has been fixed by the Council
a is against Rule 13 which deals with creating posts.

Dr. Mohammad Rizwanul Haque v. Central Wakf
CoUNCIl & OFS. it 1

Section 9—Central Wakf Council Rules 1998—Rule 7 and
13—Petition seeking to quash the order passed by respondent
no. 3 dated 10.03.2010, whereby the respondent no. 1 was
directed to retire the petitioner from the post of Secretary to
Central Wakf Council on 31.03.2010—Order is bad—Terms
and conditions of the service of the petitioner shall be
determined by the Council and not by the Central Government
or the Ministry—Appointment of the petitioner was made
under Rule 7—Chairman/Chairperson is appointing authority
on the terms and conditions fixed by the Council in
accordance with Rule 7—Appointment letter leaves no room
for any ambiguity, so far as the appointing authority is
concerned; Central Government is appointing authority—
Held—Terms of service of petitioner is governed by Rule 7
of Central Wakf Council Rules, 1998 and the Council has its
final say in the matter rather than the respondent no.3; the
term of retirement of the petitioner fixed by the Council in
exercise of its power under Rule 7 cannot be rendered
inoperative due to the impugned order passed by respondent
no. 3—Order dated 10.03.2010, quashed being in violation of
Rule 7.

Dr. Mohammad Rizwanul Haque v. Central
Wakf CouncCil & OFS. ..o 1
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Constitution of India, 1950—Article 226—Wakf Act,
1995—Section 9—Central Wakf Council Rules 1998—
Rule 7 and 13—Petitioner seeking to quash the order
passed by respondent no. 3 dated 10.03.2010, whereby
the respondent no. 1 was directed to retire the
petitioner from the post of Secretary to Central Wakf
Council on 31.03.2010—Terms and conditions of the
service of the petitioner were to be determined by
the Council and not by the Central Government or the
Ministry—Rule 7 empowers the Council to fix the
terms and conditions of the appointment—Rule 13 has
no applicability—Respondent asked that Chair Person
is acting only as an Appointing Authority—Central
Government actually appointed the Secretary—Rule
13 is applicable to regulate the terms and conditions
of services of the petitioner—When Rule 7 is read
along with Rule 13, same makes clear that Rule 13 will
govern each and every post in the Council, wherein
the Central Government and rules applicable to the
Central Government employees shall operate—Held—
The Rules in Central Wakf Rules, 1998 thus provides
for distinct posts which can be categorized under the
Rules—The said posts include that of the members,
Secretary and Chairperson and recognized posts as
against the post which have been created from time
to time which is mandated under Rule, 13 (1)—Thus,
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the Rules relating to the staff of the Council which is
created post from time to time cannot be pressed into
service so far it relates to recognized post of Secretary
(who has separate allocated powers within rules also)
which is governed by Rule 7 of the Rules—When
there is specific provision enacted under the Rules
for carrying out specific purpose, the said provision
must be given its effect against the provision which
can only be used by way of interpretative tools to
render the specific provision ineffective—Applying
this rule of construction that in cases of conflict
between a specific provision and a general provision
the specific provision prevails over the general
provision and the general provision applies only to
such cases which are not covered by the special
provision, appointment of the Secretary and its terms
and conditions of the employment shall be governed
by Rule 7 which means the same which has been fixed
by the Council a is against Rule 13 which deals with
creating posts.

The Rules in Central Wakf Rules, 1998 thus provides for
distinct posts which can be categorized under the rules. The
said posts including that of the members, Secretary and
Chairperson are recognized posts as against the post which
have been created from time to time which is mandated
under Rule 13 (1). Thus, the Rules relating to the staff of
the Council which is created post from time to time cannot
be pressed into service so far it relates to recognized post
of Secretary (who has separate allocated powers within
rules also) which is governed by Rule 7 of Rules.

(Para 30)

| find merit in the submission of Mr. Sandeep Sethi, learned
Senior counsel for the petitioner that when there is specific
provision enacted under the rules for carrying out specific
purpose, the said provision must be given its effect against
the provision which can only be used by way of interpretative
tools to render the specific provision ineffective. Applying
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(B)

this rule of construction that in cases of conflict between a
specific provision and a general provision the specific
provision prevails over the general provision and the general
provision applies only to such cases which are not covered
by the special provision, | must hold that appointment of the
Secretary and its terms and conditions of the employment
shall be governed by Rule 7 which means the same which
has been fixed by the Council as against the Rule 13 which
deals with creating posts. (Para 31)

Constitution of India, 1950—Article 226—Wakf Act,
1995—Section 9—Central Wakf Council Rules 1998—
Rule 7 and 13—Petition seeking to quash the order
passed by respondent no. 3 dated 10.03.2010, whereby
the respondent no. 1 was directed to retire the
petitioner from the post of Secretary to Central Wakf
Council on 31.03.2010—Order is bad—Terms and
conditions of the service of the petitioner shall be
determined by the Council and not by the Central
Government or the Ministry—Appointment of the
petitioner was made under Rule 7—Chairman/
Chairperson is appointing authority on the terms and
conditions fixed by the Council in accordance with
Rule 7—Appointment letter leaves no room for any
ambiguity, so far as the appointing authority is
concerned; Central Government is appointing
authority—Held—Terms of service of petitioner s
governed by Rule 7 of Central Wakf Council Rules,
1998 and the Council has its final say in the matter
rather than the respondent no.3; the term of
retirement of the petitioner fixed by the Council in
exercise of its power under Rule 7 cannot be rendered
inoperative due to the impugned order passed by
respondent no. 3—Order dated 10.03.2010, quashed
being in violation of Rule 7.

After the aforementioned discussion, it can be concluded
that the terms of the service of the petitioner is governed by

A
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Rule 7 of Central Wakf Council Rules, 1998 and the Council
has its final say in the matter rather than the respondent
No.3, it can be also be said without hesitation that the term
of retirement of the petitioner fixed by the Council in exercise
of its power under Rule 7 cannot be rendered inoperative
due to the impugned order passed by respondent No. 3.
(Para 51)

Important Issue Involved: The appointment of Secretary
in the Central Wakf Council and the terms and conditions
of employment are governed by Rule 7 as fixed by the
Council.

[Vi Ba]

APPEARANCES:
FOR THE PETITIONER

Mr. Sandeep Sethi, Sr, Advocate
with Mohd. Irshad Hanif, Advocate.

FOR THE RESPONDENTS Mr. A.S. Chandhiok, ASG with Mr.
A.K. Bhardwaj, Mr. M.P. Singh,
Advocates for UOL.

CASES REFERRED TO:

1. Captain Sube Singh and Ors. vs. Lt. Governor of Delhi
and Ors., (2004) 6 SCC 440.

2. Chief Forest Conservator (Wild Life) and Ors. vs. Nisar
Khan, [2003]2SCR196.

3. High Court of Gujarat and Anr. vs. Gujarat Kishan
Mazdoor Panchayat and Ors., [2003]2SCR799.

4, C.L.T. Mumbai vs. Anjum M.H. Ghaswala and Ors., (2002)
1 SCC 633.

5. Frick India Ltd vs. Union of India, (1990) 1 SCC 400.
6. Reserve Bank of India vs. Peerless Co, [1987] 2 SCR 1.

7. State of U.P. vs. Singhara Singh and Ors., (1964) 4 SCR
485.

8. The J.K. Cotton Spinning and Weaving Mills Co. Ltd vs.
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1170.

9. R. vs. Electricity Commissioners [1924] 1 K.B. 171.
10.  Taylor vs. Taylor 1876 (1) Ch.D. 426.

RESULT: Petition allowed.
MANMOHAN SINGH, J.

1. This order shall dispose of the petition filed by the petitioner
under Article 226 of Constitution of India challenging the order passed
by the respondent No. 3 on 10.3.2010 whereby the respondent No. 1
through its chairman is directed to retire the petitioner from the post of
the secretary to the Central Wakf Council (hereinafter referred to as
Council) on 31.3.2010. The petitioner has challenged the said order by
way of this petition on several counts. The brief factual matrix of the
matter leading to filing of this petition are enunciated as under:

(@) The petitioner is stated to be working as a Secretary to the
Central Wakf Council after meeting the due qualification. The respondent
No. 1 Central Wakf Council (for short CWC) is a statutory body
constituted by Government of India under section 9(1) of the Wakf Act,
1995 for the various purposes and matters concerning the working of the
boards and due administration of Wakfs. The respondent No. 1 Council
comprises of several members inter alia, Union Minister Incharge of
Wakf is the ex- officio Chairperson, other members include nominated
members of Government of India, representatives of Muslim Organization,
persons of national eminence, Judges of Supreme Court or High Court,
Advocate of national eminence etc.

(b) The petitioner has stated that in the year 1997, the advertisement
for the post of Secretary appeared in the Employment News and pursuant
to the same, petitioner applied for the said post and was appointed as
Secretary to the respondent No. 1 by way of the appointment letter dated
03.07.1997.

(c) The petitioner was initially appointed for the period of 1 year
from the date of the appointment letter and subsequently on 22.8.2000
the Ministry moved the proposal to absorb the petitioner permanently
which was ratified by the respondent Council in its 43rd meeting held on
29.08.2000 which provided that the petitioner shall be absorbed
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permanently.

(d) The petitioner has averred in the petition that in the year 2008,
the petitioner was served with a charge sheet relating to some departmental
inquiry alleging that the petitioner during his tenure in 2001- 2002 had
made some appointments acting as administrator of Punjab Wakf Board
in contravention to rule 3 (i) and (iii) of CCS (conduct) Rules 1964. The
petitioner has filed the detailed reply denying such charges.

(e) On 01.09.2009, the Planning and Advisory Committee of the
Council has made following resolution:

“Recruitment rules for the post of secretary, Central Wakf Council
approved in the 27th Meeting of the council held on 10th July
1988 simply says that the applicant for the post should be “not
below 45 years and not exceeding 60 years on the date of
application relaxable on the discretion of chairperson in case of
otherwise exceptionally qualified candidate”. This indicates that
the council wanted the secretary to continue in the service of the
council beyond 60 years. The Rule 7 (1) of Central Wakf Rules,
1998 (corresponding to Rule 5 of the Central Wakf Council
Rules, 1965) states “there shall be a secretary to the council,
who shall be Muslim appointed by the chairperson on such terms
and conditions as may fixed by the council”. Therefore, it is the
prerogative of the council to decide the age of retirement of its
secretary.

In case of the present secretary, Dr. M.R. Haque , the retirement
age has not yet been decided, therefore, the committee in view
of Rule 7 (1) of the Central Wakf Council Rules 1998
recommended that his retirement age may be fixed at 62 years.
It can be further extended on the discretion of the council”

(f) The said resolution dated 01.09.2009 was placed and approved
by the Council in its 55th meeting held on 05.10.2009. The minutes of
meeting was duly approved by the Chairman and was circulated on
7.10.2009.

(9) Pursuant to the said meeting, the office order dated 7.10.2009
No.12 (1)/97— CWC was issued which provided that the age of retirement
of the present petitioner has been extended to 62 years. The petitioner



Dr. Mohammad Rizwanul Haque v. Central Wakf Council & Ors. (Manmohan Singh, J.) 7

submitted that the minutes of the said meeting was also sent to joint
secretary, Ministry of Minority affairs, respondent No.3. There was no
objection received from the government at the time when the decision
was taken by the Council to extend the retirement age of the petitioner.

(h) The petitioner submitted that he wrote to the enquiry officer in
the disciplinary enquiry demanding the documents which were not supplied
to him in support of the charges leveled against him. The said letter was
written by the petitioner on 12.01.2010. Thereafter on 20.01.2010, the
Chief Vigilance Officer of the Ministry of Minority Affairs wrote to the
enquiry officers and to other officers of the Ministry to ensure that the
petitioner is not posted on sensitive post on the ground that the petitioner
was issued a major charge sheet. The said letter recommended necessary
action and status report by 27.01.2010.

(i) The petitioner also filed a representation to the Chairman on
February 19, 2010 explaining the legal position regarding distinction of
the appointment of Secretary as against the other staff. The said letter
also referred to the resolution and decision taken by the respondent no.
1 in 55th meeting in the year 2009.

(j) That Respondent No. 3 vide letter dated 10.3.2010 explained the
regarding the Central Vigilance Commission’s direction regarding the
disciplinary case against the petition wherein the letter dated 20.01.2010
was also enclosed. It was also mentioned that the petitioner who will be
60 years of age by March 2010 should be allowed to retire on 31.3.2010
as per the government rules in absence of duly approved rules of CWC.
The said letter also called upon the respondent No.1 to reconsider the
decision regarding the extension of tenure of the petitioner.

(k) The respondent No. 2 wrote the letter on behalf of the respondent
No.1 on 16.3.2010 informing the orders passed by the respondent No.3
by enclosing the copy of the letter dated 10.3.2010 received from ministry
addressed to Chairman.

2. The petitioner filed the present writ petition seeking to quash the
orders passed by the respondent No. 3 on 10.3.2010 on various grounds.
The petition was listed before this court on 23.3.2010 when this Court
while issuing notice stayed the operation of the impugned order. The
petitioner has urged several grounds in the petition which can be stated
as under:

(a)

(b)

(c)

(d)
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Firstly, the petitioner contends that the impugned order is
bad in as much as the terms and conditions of the service
of the petitioner shall be determined by the Council and
not by the Central Government or the Ministry and the
same is the mandate of Section 9 of the Wakf Act and
Rule 7 of the Central Wakf Council Rules 1998. Thus, the
appointing authority and the authority to determine the
terms and conditions of the service and for that matter
the retirement age is the council and not the government
which makes the impugned order bad at the inception.

Secondly the petitioner submitted that the Rule 7 of the
Wakf Rules, 1998 clearly empowers the Council to fix the
terms and conditions of the appointment. In terms of Rule
7, the Council vide its 55th meeting dated 05.10.2009 has
already approved and implemented the suggestion of the
Planning and Advisory Committee and thereby caused to
extend the age of retirement of the petitioner to 62 in
contradistinction to 60 years which is mentioned in the
order dated 10.3.2010. Thus, the said impugned order
being contradictory to the age fixed by the Council is bad
and liable to be quashed and the terms of the appointment
fixed by the Council shall prevail.

The reasons mentioned in the impugned order are incorrect
which is that in the absence of the recruitment rules duly
approved, the rules relating to ordinary Government
employee shall apply. The said reasoning is erroneous
according to the petitioner in as much as the Rule 7 itself
empowers the Council to determine the terms and conditions
of the appointment of the Secretary. Once, the said power
is given to the Council, the Central Government Rules
cannot be pressed into service.

The Respondent No. 1 and 3 have deliberately
misinterpreted the provisions of Rule 7 and Rule 13 which
are applicable in different fields. Rule 7, as per the petitioner
is meant for the post of Secretary which is reserved for
a member of a particular religion in the present case a
Muslim and Rule 13 will be applicable to other posts of
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()

()

the staff of the Council which are non reserved category.

The impugned order suffers from malice as the respondent
No. 1 and respondent No. 3 acted in malice as no objection
to the Council’s decision dated 05.10.2009 was raised by
the Government for more than 5 months of the
communication. Secondly, the intimation to review the
decision regarding the retirement age of the petitioner was
referred to Council only on 16.3.2010 with council given
no time to act knowing well that the Council is going to
complete its term on 17.03.2010.

The passing of the impugned order is arbitrary and without
due authority of law and also against the principles of
natural justice.

3. The Respondent No. 2 Mr. Ghazi Ul Islam has filed his counter
affidavit stating as under :

(a)

(b)

(c)

(d)

That the respondent No.2 is the development officer of
the respondent No.1. The respondent No. 2 acknowledges
that resolution dated 1.9.2009 was placed and approved
by the Council and it was resolved that the retirement age
of the present Secretary may be fixed at 62 years.

The respondent No.2 also stated that in the 55th Meeting
held by the Council on 05.10.2009 presided by the
Chairman, the minutes of the Planning and Advisory
Committee meeting were approved and confirmed. The
office order dated 7.10.2009 was also issued pursuant
thereto.

The respondent No.2 stated that on 17.3.2010, he received
a call from the office of the Ministry of Minority affairs
to come at the premises to sign some letters. The
respondent Mo. 2 stated that he was asked to sign the
letter dated 16.3.2010 already typed on the letter head of
the Council addressed to all members of the Central Wakf
Council forwarding the letter dated 10.3.2010 of Ministry
of Minority affairs addressed to Chairman which was
regarding the retirement of the petitioner.

It is also stated by the respondent No. 2 that similarly on

10

()

(a)
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23.3.2010 he was called by the ministry to sign order
office memorandum on 23.3.2010 again typed on the letter
head of the council stating that the petitioner will be retiring
on 31.3.2010 and so would be handing over the charge
to Shri Mohammad Afzal, Deputy Secretary Ministry of
Minority Affairs.

The respondent no. 2 has stated that he has acted under
the direction of the senior officers of the Ministry of
Minority affairs and none of the above decision was made
by him independently.

Further, the respondent No. 3 has filed the detailed counter
affidavit wherein the respondent has sought to justify the
impugned order by bringing into light the following facts:

The respondent no. 3 submitted that the Ministry and
Government has its role in appointment and setting out
terms and conditions of the appointment of the petitioner.
The respondent No.3 corroborates the said facts by
highlighting the following:

The panel of selection committee recommended the name
of the petitioner.

Vide order w.e.f. 14.07.1997, the Government of India,
Ministry of Welfare offered the appointment to the petitioner
for the post of secretary, CWC.

The petitioner sent a communication dated 7.7.1997 to
Joint Secretary to Government of India, Ministry of Welfare
accepting offer of appointment as per the terms and
conditions mentioned in the letter of Deputy Secretary,
Government of India.

The petitioner made a representation dated 6.2.1998 to the
Secretary to Government of India, Ministry of Welfare
expressing his willingness to continue as Secretary to
CWC wherein he had sought for continuation.

On 2.6.1998, the petitioner herein had again made the
representation for fixation of his pay to the Government/
respondent No.3.
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On 24.6.1998, the petitioner was given his letter of
appointment detailing and fixing his pay scale.

The respondent No. 3 by narrating the abovesaid events has
argued that it is actually the respondent No. 3 which is the
competent authority to decide the terms and conditions of the
service of the petitioner and when the respondent No. 3 has
directed the respondent Nos.1 and 2 to ask the petitioner to retire
by 31.3.2010, the said decision was done by the competent
authority and no interference is called for by this court as there
is no fault in the decision making.

(b)  The respondent No. 3 has stated in the counter affidavit
that the appointment of the petitioner shall be regulated by
the respondent No.3 only and to substantiate the argument,
the respondent No. 3 relied upon Rule 13 (3) Central
Wakf Council Rules, 1998 which reads as under:

“Rule 13 (3) Except as otherwise provided by the
Council, with the prior concurrence of the Central
Government, the scale of pay, leave, conduct rules
and other terms and conditions of the service for the
various categories of posts shall be the same as may
for the time being in force be applicable to the officers
and servants, holding posts of corresponding scale of
pay under the Central Government.”

The respondent No.3 thus stated that it is central Government
which can regulate the terms of service of the petitioner and the petitioner
is trying to take contrary stand after being duly appointed on the terms
fixed by the respondent No. 3. The said Rule 13 (3) as per the respondent
No. 3 operates and empowers the Central Government to take such
decision and thereby the impugned order is in consonance with the Rule
13.

(c)  The respondent No. 3 also negated the applicability of
Rule 7 on the ground that it was all the time Central
Government which played the active role in the appointment
of the petitioner and fixation of pay and other terms of the
petitioner, nowhere in the appointment letter of the
petitioner, it is stated that the petitioner is appointed in

G
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exercise of the powers under Rule 7 of the CWC Rules.

Further respondent No. 3 argued that Rule 13 provides specifically
about the pay scales and other terms of service and also provides for
terms and conditions for various categories of posts which mean that the
same shall have an overriding effect over and above Rule 7 whereby the
Central Government will have the powers to regulate the terms of
conditions of service as mentioned in Rule 13 and not the Council and
thus Rule 7 has no applicability in the present case.

4. Mr. Sandeep Sethi, learned senior counsel appearing on behalf of
the petitioner has made submissions to support his case which can be
summarized in the following manner:

(@)  Mr. Sethi has argued that the petitioner’s appointment has
been made as per Rule 7 of CWC Rules 1998. Learned
counsel for the petitioner has read the contents of the
appointment letter to draw the support to his argument
that it is the Chairman/ Chairperson which is the appointing
authority on the terms and conditions fixed by the Council
which is wording of the Rule 7. The appointment letter
when read in consonance with Rule 7 and other rules will
leave no room for any ambiguity so far as appointing
authority is concerned.

(b)  Mr. Sethi, learned Senior counsel for the petitioner
contended that Rule 13 has no applicability when it comes
to regulating the terms and conditions of the Secretary
which is sole prerogative of the Council as per Rule 7.
Learned counsel for the petitioner has argued that there is
a fine distinction between the Rule 7 and Rule 13 of the
CWC Rules 1998 and both operate in a different fields.
Learned counsel for the petitioner has supported his
argument by relying upon judgment passed by Hon’ble
Apex Court in The J.K. Cotton Spinning and Weaving
Mills Co. Ltd vs. The State of Uttar Pradesh & Others
AIR 1961 SC 1170 ,wherein the Apex Court observed
that within the same statute itself, there may be provisions
which may operate generally and specifically. The special/
specific provision enacted for specific purpose will override
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the general provision to the extent to serve the purpose
for which it is enacted.

Applying the said principle, the learned counsel submitted that the
provision relating to the Secretary (including appointment etc.) is Rule 7
as against Rule 13 which relates to staff of the Council. Thus, both the
provisions operate in a separate fields and thus Rule 13 cannot be pressed
in to service when it comes to regulating the terms and condition of
service of Secretary of the Council.

(c)  Learned Senior counsel for the petitioner as argued that
the Council from time to time has fixed the age limit of
Secretaries who have worked for the Council for the
past. Earlier there was a 27th Council meeting held on
10.07.1988 which resolved the age limit of the secretary
would be 60 years. However, in 55th meeting, the said
age was extended to 62 years and it was resolved and
decided that the petitioner’s retirement age is fixed at 62
years. Learned counsel for the petitioner thus argued that
the respondent No. 3 direction cannot be in conflict with
the council decision to fix the age of the petitioner and the
same is thus ultra vires the Rules of the Council.

(d)  Learned Senior counsel further submitted that there are
several other Secretaries in the past who have retired after
the age limit and at the discretion of the Council which
further makes it clear that it is the Council which has the
role to play in fixing the terms and conditions of the
Secretary and not the Government. The petitioner has
given instances in the petition along with the names of the
earlier Secretaries.

(e)  Lastly, Mr. Sethi learned Senior counsel for the petitioner
has argued that the order of the respondent No. 3 besides
being ultra vires also suffers from malice as the said
decision was made in haste and with the knowledge that
the Council is going to dissolve on 17.03.2010 and cannot
have its say thereafter. Accordingly, the respondent no.3
order through respondent No. 2 without proper approval
of Chairman as well as on the last day of the Council
when the council in exercise of powers under Rule 7 has
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already fixed the age of the petitioner suffers from malice,
arbitrariness.

5. Learned counsel for the petitioner summed up his arguments by
stating the present case is a fit case for this court to interfere as the
respondent No. 3 has acted contrary to Rule 7 and attempted to override
the decision making of the Council. Further, the respondent No. 3 acted
in malice and therefore the order passed by the respondent No. 3 is liable
to quashed.

6. Per Contra, learned ASG Mr. Chandhiok appearing on behalf of
the respondent No.3 has made his submissions which can be enumerated
as under:

(@  Mr. Chandhiok, learned ASG firstly argued that the
petitioner has not properly disclosed the complete facts
before this court as the respondent No. 3 has written on
10.3.2010 to the council stating that the matter was put
up before the competent authority in the Ministry and it
has been decided that Dr. Haque, who will attain the age
of 60 years should be allowed to retire on 31.03.2010.
Thus, the there is no malice or malafide on the part of the
respondent No. 3 and rather the said decision has been
made by the competent authority as per the Rules.

(b)  Learned ASG strenuously argued that it is the respondent
No. 3 which is the competent authority and not the CWC.
Learned ASG relied upon Rule 7 and Rule 13 which reads
as under:

Relying upon both the rules, learned ASG has sought to made a
distinction between the language of Rule 7 and Rule 13 wherein the
words Chairperson and Chairman are used. He submitted that the
Chairperson is only acting as an appointing authority and it is actually the
Central Government which makes the actual appointment of the Secretary.
Learned ASG submitted that Rule 13 will be applicable to regulate the
terms and conditions of service of the petitioner.

(c)  Learned ASG further submitted in practical sense also, it
is the respondent No. 3 which has made the appointment
of the petitioner. Learned ASG relied upon several instances
pleaded in the reply/counter affidavit to urge that the
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Ministry has its role in appointment of the petitioner which
are again reproduced hereinafter;

(d)  Learned ASG replying to the argument of the petitioner
submitted that once Rule 7 is read along with Rule 13, the
same makes it clear that Rule 13 will govern each and
every post in the Council wherein the Central Government
and Rules applicable to Central Government employees
shall operate. Learned ASG has sought to amplify his
argument by referring to Rule 13 (3) which talks about
various categories of the posts.

8. Learned ASG submitted that once the said Rules talks about
various categories of posts and not to the staff, the operation of the said
Rule 13(3) cannot be circumscribed to staff only and must be given its
fullest effect by interpreting in widest amplitude.

9. Learned counsel further argued that heading of Rule 13 which
talks about staff of the Council cannot take away the plain words
mentioned under Rule 13 (3) and thus this Court should not merely be
convinced by the headings or marginal note of the provision.

10. Learned ASG has relied upon the judgment passed by Supreme
Court of India in Frick India Ltd Vs. Union of India, (1990) 1 SCC
400, the excerpts of the judgment are reproduced herein after:

“ 8. It is well settled that the headings prefixed to sections
or entire cannot control the plain words of the provision;
they cannot also be referred for the purpose of construing
the provision when the words of the provision are clear
and unambiguous; nor can they be used for cutting down
the plain meaning of the words in the provision. Only, in
the case of ambiguity or doubt, the heading or subheading
may be referred to as an aid in construing the provision
but even in such a case, it could not be used for cutting
down the wide application of clear words used in the
provision”.

11. Relying upon the aforementioned paragraph of the judgment,
learned ASG submitted that clear applicability of Rule 13(3) will resolve
the issue which can be answered straightway in following manner:
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(@) Central Government/respondent No.3 is the actual
appointing authority which in practice too has an active
role in appointing the petitioner.

(b) By applicability of Rule 13(3) no prior concurrence has
been taken by the Council even if the council has provided
otherwise in case of the petitioner.

(c)  There is no discretion left with the council without the
prior concurrence of the Central Government to extend
the age of the petitioner.

(d)  The later part of Rule 13 (3) will take care of the
applicability of Central Government employees Rules in
case of Secretary.

Thus, as per the learned ASG, no ambiguity remains when Rule 13
is applied in decision making process and the impugned order is passed
within the framework of Rule 13.

() Learned ASG lastly argued that even assuming for the
sake of argument Rule 7 is applicable, even then the said
Rule talks about that terms and conditions as may be
fixed by the Council which as per ASG means the terms
already fixed and the subsequent resolution passed in 55th
meeting cannot be given the retrospective effect and thus
even then the said Rule 7 even if applicable does not
improve the case of the petitioner and the writ petition is
liable to be dismissed.

12. | have gone through the submissions made by the learned
counsel for the parties and also perused through the petition and the
counter affidavits filed by the respondents. I shall now proceed to deal
with the contention of the parties point wise.

13. First and foremost is the discussion which relates to the
applicability of Rule 7 or Rule 13 of the Central Wakf Council Rules 1998
so far it relates to the appointment of secretary/petitioner and its terms
and conditions of the service. The same can be done by looking into the
framework and scheme of The Wakf Act, 1995 and its corresponding
Rules meticulously. The relevant Sections and Rules are reproduced
hereinafter.
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14. Section 3 in the definition clause defines Council under Section
3(e) which provides that Council means the Central Wakf Council
established under Section 9. Section 9 of the Act provides for the
establishment and constitution of Central Wakf Council which reads as
under:

“9. Establishment and constitution of Central Wakf Council.- (1)
For the purpose of advising it, on matters concerning the working of
Boards and the due administration of wakfs, the Central Government
may, by notification in the Official Gazette, establish a Council to be
called the Central Wakf Council

(2) The Council shall consist of —

(a) the Union Minister in charge of wakfs-ex officio Chairperson;
(b) the following members to be appointed by the Central
Government from amongst Muslims, namely :-

() three persons to represent Muslim organisations having all
India character and national importance;

(i)  four persons of national eminence of whom two shall be
from amongst persons having administrative and financial
expertise;

(iii)  three Members of Parliament of whom two shall be from
the House of the People and one from the Council of
States;

(iv)  Chairperson of three Boards by rotation;

(v)  two persons who have been Judges of the Supreme Court
or a High Court;

(vi)  one advocate of national eminence;

(vii)  one person to represent the mutawallis of the wakf having
a gross annual income of rupees five lakhs and above;

(viii) three persons who are eminent scholars in Muslim Law.

(3) The term of office of, the procedure to be followed in the
discharge of their functions by, and the manner of filling casual
vacancies among, members of the Council shall be such as may
be prescribed by rules made by the Central Government.”

A
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15. Section 12 empowers the Central Government to make Rules
which reads that the Central Government may, by the notification in the
official gazette make rules to carry out the purposes of this chapter.
Relevant sub-section 2 of Section 12 reads as under :

“(2) In particular, and without prejudice to the generality of the
foregoing power, such rules may provide for all or any of the
following matters, namely :-

(a)  the term of office of, the procedure to be followed in the
discharge of their functions by, and the manner of filling
casual vacancies among, the members of the Council;

(b)  control over and application of the Central Wakf Fund;

(c) the form and manner in which accounts of the Council
may be maintained.”

17. In exercise of the Rule making power as envisaged under
section 12, the Central Government has made The Central Wakf Council
Rules, 1998. The definition clause provides for the definition of
Chairperson, Council, Secretary and Member which reads as under:

“2. Definitions.-In these rules, unless the context otherwise
requires -

b) “Chairperson” means the Chairperson of the Council;

(c) “Council” means the Central Wakf Council established under
Section 9 of the Act;

(e) “Member” means a member of the Council;

(f) “Secretary” means the Secretary of the Council.”

18. Rule 3 and 4 provides for the Register of Members, term of
office, resignation and removal of members which are mostly done by
the Central Government as mentioned in the Rules.

19. Rule 5 deals with the filling of casual vacancies. Rule 6 provides
for the committees of the Council. The Rule 7 which is relevant for the
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purposes of the present proceedings provides the provisions relating to
Secretary to the Council. For the sake of convenience, the said Rule 7
is reproduced hereunder:

“7. Secretary to the Council.-

(1)  There shall be a Secretary to the Council, who shall be a
Muslim, appointed by the Chairperson on such terms and
conditions as may be fixed by the Council.

(2)  The Secretary shall be the Chief Executive Officer of the
Council and shall exercise powers of control, supervision
and management over the office and staff of the Council.

(3) The Secretary shall give effect to the decisions of, and
carry out the instructions that may, from time to time, be
given by the Council or the Chairperson :

Provided that when Council is in the process of
reconstitution or unable to meet for reasons beyond its
control, the Secretary may seek the orders or approval of
the Chairperson on an urgent matter :

Provided further that all such orders or approval of
the Chairperson shall be placed before the Council for its
decision, as soon as the Council meets.

(4) The Secretary shall ensure that all the records of the
Council are properly maintained and kept in safe custody.

(5)  The Secretary shall be responsible for the presentation of
the annual statement of accounts of the Council duly
authenticated in the proper form to the auditor appointed
by the Central Government for this purpose.”

20. Rule 13 is the Rule which provides for the staff of the Council
which reads as under:

“13. Staff of the Council.-

(1) The Council shall, from time to time, and on the
recommendation of the Secretary, create such posts as
are necessary for the efficient performance of the functions
of the Council.

(2) (i) The Chairperson shall make appointments to the posts
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in the category of Upper Division Clerk or its equivalent
and above.

(i) The Secretary shall make appointments to the posts
in the category of Lower Division Clerk or its
equivalent and below.

(iiiy The appointing authority of the employees of the
Council shall be the disciplinary authority and shall be
competent to impose all kinds of punishments including
dismissal as per the Central Civil Services
(Classification, Control and Appeal) Rules, 1965, as
amended from time to time.

(iv) In case of disciplinary proceedings against the
employees of the Council, where the disciplinary
authority is the Chairperson, the Council shall be the
appellate authority and where the disciplinary authority
is the Secretary, the Chairperson shall be the appellate
authority.

(3) Except as otherwise provided by the Council, with the
prior concurrence of the Central Government, the scale
of pay, leave, conduct rules, and other terms and
conditions of service for the various categories of posts
shall be the same as may for the time being in force be
applicable to the officers and servants, holding posts of
corresponding scale of pay under the Central Government.”

21. Rule 15 provides for the power to sanction expenditure by
Chairperson and Secretary. Rule 17 provides for the powers of Secretary
in respect of staff and contingent expenditure.

22. A careful analysis of the Act and the rules from the aforesaid
provisions makes it clear that the council under the act has been constituted
under Section 9 of the Act. The Central Government has been empowered
to make rules to carry out the purposes of the Act under Section 12 of
the Act.

23. Further the rules have been enacted by the Central Government
which defines Chairperson, Council Member and Secretary. The definition
clause itself makes it clear that rules are defining and recognizing the
posts under it separately. Pursuant thereto the entire scheme of the rules
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deals with the aforementioned posts separately, this can be seen by
reading Rule 3 and 4 deals with members of the Council, Rule 6 provides
for the appointment of committees within the Council, Rule 7 deals with
the secretary to the Council, Rule 13 provides for the staff of the Council
etc.

24. The said scheme of the rules makes it abundantly clear that
each rule is intending to define and make distinction of the various posts
recognized under the rules. The said rules provide for the appointments,
term of offices, the removal and other terms separately in their respective
rules. It can be said that the said rules are self contained codes for the
respective recognized posts under the Act.

25. For Instance, the Council may appoint amongst the members
the committees under the rules. The terms of the office of the Committees
shall be as specified by the Council. As against the same, the Secretary
shall be appointed by the Chairperson on such terms and conditions as
may be fixed by the Council. These are the distinctions which are apparent
after reading of Rule 6 and 7 of the Rules. Thus, the said rules laid down
the appointing authority and provides for the other terms to be regulated
by the respective authority as mentioned in the rule.

26. It is also not necessary that it is only the appointing authority
which shall be decisive of the terms and conditions of the employment.
For instance, Rule 6 gives appointing power as well as the term of the
office of members of Committee to the Council as against the Rule 7
where the Appointing Authority is chair person but the terms and conditions
of the appointment shall be fixed by the Council. Likewise under Rule 13
staff of various categories is appointed by Chairperson or by the Secretary
depending upon the cadre. However, the terms of the office shall be
regulated by the Central Government under the Rule 13 ( 3) except
where the Council has otherwise provided with the prior concurrence of
the Central Government. Thus, the said rules provide and prescribe for
separate appointments with different modes and their terms of offices etc
are also regulated separately as per the rules.

27. It is well settled principle of law that the rules made under the
Act operate with the same force as that of the Act and are to be adhered
to with the same spirit as that of the Act unless the said rules are in
conflict with any provisions of the Act wherein the court can declare any
rule to be ultra vires the Act. ( Kindly see Chief Forest Conservator
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Court held that it is well settled that when rules are validly framed, they
should be treated as a part of the Act.)

28. It is also the cardinal principle of administrative law that the
things which are to be performed in the manner prescribed under the
delegated legislation has to be performed in the manner prescribed to the
exclusion of other. (The said Rule laid down in Taylor v. Taylor 1876
(1) Ch.D. 426 that where a power is given to do a certain thing in a
certain way, the thing must be done in that way or not at all and that
other methods of performance are necessarily forbidden.)

29. 1t is the normal rule of construction that when a statute vests
certain power in an authority to be exercised in a particular manner then
the said authority has to exercise it only in the manner provided in the
statute itself. This principle has been reiterated in C.I.T. Mumbai v.

Anjum M.H. Ghaswala and Ors., (2002) 1 SCC 633; Captain Sube
Singh and Ors. v. Lt. Governor of Delhi and Ors., (2004) 6 SCC 440
and State of U.P. v. Singhara Singh and Ors., (1964) 4 SCR 485.

30. The Rules in Central Wakf Rules, 1998 thus provides for distinct
posts which can be categorized under the rules. The said posts including
that of the members, Secretary and Chairperson are recognized posts as
against the post which have been created from time to time which is
mandated under Rule 13 (1). Thus, the Rules relating to the staff of the
Council which is created post from time to time cannot be pressed into
service so far it relates to recognized post of Secretary (who has separate
allocated powers within rules also) which is governed by Rule 7 of
Rules.

31. I find merit in the submission of Mr. Sandeep Sethi, learned
Senior counsel for the petitioner that when there is specific provision
enacted under the rules for carrying out specific purpose, the said provision
must be given its effect against the provision which can only be used by
way of interpretative tools to render the specific provision ineffective.
Applying this rule of construction that in cases of conflict between a
specific provision and a general provision the specific provision prevails
over the general provision and the general provision applies only to such
cases which are not covered by the special provision, I must hold that
appointment of the Secretary and its terms and conditions of the
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employment shall be governed by Rule 7 which means the same which
has been fixed by the Council as against the Rule 13 which deals with
creating posts.

32. The submissions of the learned ASG on this aspect has been
dealt with as under:

(1)  Firstly the learned ASG argued that the combined reading
of Rule 7 and Rule 13 will make it clear that the Rule 13
deals with various categories of the post and the same
will be applicable for regulating the post of Secretary also.
| find that the combined reading of both the rules suggest
that both operate in different fields and the same cannot
be said to be in conflict with each other. There is a
complete legislative harmony rather than disharmony when
it comes to operation of the said rules. The same cannot
be used interchangeably under any circumstances.

(2)  Secondly learned ASG has contended that the rule 13 (3)
is framed in such a language which has to be given the
interpretation of widest amplitude. This is more so due to
the wordings of the said rule which encompasses several
categories of the posts and also talks about the scale of
pay, conduct Rules and other terms of the conditions.
Learned ASG also stressed that as the Rules begins with
the wordings except as otherwise provided by the Council
with the prior concurrence of the Central Government,
the powers are vested with the Central Government save
as otherwise provided by the Council to govern each and
every post and the same may be given overriding effect.

33. To further substantiate this argument, learned ASG also relied
upon dicta of Frick India Ltd (supra) which states that the marginal
note of the provision cannot curtail the plain language of the section or
the provision. Thus, the said rule 13 (3) as per learned ASG must not
be given restrictive interpretation merely because of the marginal note of
the Rule 13 provides for the staff of the Council.

34. | have carefully examined the submissions made by ASG and
I am in disagreement with the submission made by ASG due to following
reasons:
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(@)  Firstly it is not only due to the marginal note of Rule 13,
it is concluded that the terms and conditions of the
appointment of Secretary shall be governed by Rule 7 not
by Rule 13. But after a careful examination of scheme of
rules, definitions of various posts and reading of rules
which prescribe separate modes of appointment for several
posts along with the respective authorities which shall
determine the terms and conditions of the service of the
posts under the Act, | have come to the conclusion that
it is not Rule 13 which shall govern the terms and
conditions of the service of the petitioner but Rule 7.

(b)  Secondly, there is no res integra to the proposition that
the marginal note of the provision cannot be taken recourse
into for curtailing the plain language of the main provision
and the said proposition stands a good law as held by the
Apex Court in Frick India Ltd (supra). But I am doubtful
as to how this would aid the case of the respondent as
not merely the marginal note is speaking the intent of the
provision but the plain language of the Rule itself makes
it clear that the same will be applicable to the created
posts and not to the other posts. The same can be explained
as under:

Rule 13 (1) provides for that the council shall from time to
time and on the recommendation of secretary create such posts
as are necessary for efficient performance of the functions of
the council.

Rule 13(2) explains the appointments to the posts shall be
made by chairperson or by secretary depending upon the category.

Rule 13(3) provides that

“Rule 13(3) Except as otherwise provided by the Council,
with the prior concurrence of the Central Government,
the scale of pay, leave, conduct rules, and other terms
and conditions of service for the various categories of
posts shall be the same as may for the time being in force
be applicable to the officers and servants, holding posts
of corresponding scale of pay under the Central
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35. Thus the meaningful and pragmatic reading and plain wording
of Rules/ sub Rules under Rule 13 makes it clear that when sub Rule 3
talks about posts, then same has to be a post which has been created
under this rule from time to time by the Council. Also when sub Rule
3 provides for various categories of the posts, the same gets immediately
connected with the previous sub Rule 2 where the appointments to the
post were either made by the Chairperson or by Secretary depending
upon the category of the posts. Thus the various categories of the posts
are same posts which have been created under Rule 13 and cannot relate
to the statutory recognized posts when the other Rules provides for
different modes of appointment and different terms of office.

36. All these factors are clear indicators that the sub-rule 3 has its
operation solely for the purposes of the posts which has been created
under the said Rule and not in the manner as sought to be interpreted by
the learned ASG.

37. Thirdly, the interpretation sought to be given by the learned
ASG to Rule 13 (3) to its wide amplitude leads to absurdity or
inconvenience and renders the Rule 7 ineffective.

38. It is trite that the construction which leads to harmony between
the provisions should be upheld and the interpretation which renders the
operation of the provision otiose must be eschewed. This has consistently
been the view of the courts as the presumption always goes in favour
that the rules have been framed by the rule makers purposefully and each
and every clause has its meaning to it.

39. In High Court of Gujarat and Anr. v. Gujarat Kishan Mazdoor
Panchayat and Ors., [2003]2SCR799, the Supreme Court held as under:

"35. The Court while interpreting the provision of a statute,
although, is not entitled to rewrite the statute itself, is not debarred
from "ironing out the creases”. The court should always make
an attempt to uphold the rules and interpret the same in such a
manner which would make it workable.

36. It is also a well-settled principle of law that an attempt
should be made to give effect to each and every word employed
in a statute and suchinterpretation which would render a particular
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provision redundant or otiose should be avoided”

40. In Reserve Bank of India v. Peerless Co, [1987] 2 SCR 1
, the Supreme Court said:-

"Interpretation must depend on the text and the context. They
are the basis of interpretation. One may well say if the text is the
texture, context is what gives the colour. Neither can be ignored.
Both are important. That interpretation is best which makes the
textual interpretation match the contextual. A statute is best
interpreted when we know why it was enacted. With this
knowledge, the statute must be read, first a whole and then
section by section, clause by clause, phrase by phrase and word
by word. If a statute is looked at, in the context of its enactment,
with the glasses of the statute maker, provided by such context,
its scheme, the sections clauses, phrases and words may take
colour and appear different than when the statute is looked at
without the glasses provided by the context. With these glasses
we must look at the Act as a whole and discover what each
section, each clause, each phrase and each word is meant and
designed to any as to fit into the scheme of the entire Act. No
part of a statute and no word of a statute can be construed in
isolation, Statutes have to be construed so that every word has
a place and everything is in its place....."

41. Thus, by using the interpretative tools and giving the interpretation
to Rule 13(3) as giving over riding effect will render the Rule 7 which
is a specific Rule meant for Secretary otiose which cannot be done.
Thus, this is the only harmonious interpretation possible under the existing
rules.

42. Fourthly, It has also to be seen that where the rule makers
intended to provide the terms and conditions of the service to be in parity
with that of the Central Government employees, the rule makers have
consciously provided so in the form of Rule 13(3). However, if the
interpretation accorded by the learned ASG is accepted, then even the
members of the council and committee members within the council
whose terms and conditions of service are governed by Rules 3, 4 and
6 will also be governed by the pay scale and other terms and conditions
of Central Government employees as the same is also one of the categories
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of posts in the Council. This will render the purpose of the Rule making
and providing the different posts, their appointment procedure and terms
of the office nugatory. Thus, the said interpretation again leads to
inconvenience and renders several rules inoperative.

43. Fifthly, The appointment letter dated 05.08.1997 itself stated
that the Chairperson of Central Wakf Council is appointing the petitioner
on the terms and conditions mentioned in appointment offer dated
3.7.1997. The said appointment offer dated 3.7.1997 provides for different
terms and condition and wherever it is necessary, the appointment terms
dated 3.7.1997 provides that the terms are same as that of the Central
Government employees. In relation to pay and allowance, accommodation
etc, the Central Government scale and rates are respectively applicable.
However, in relation to the tenure of appointment, it specifically provides
that the appointment of the petitioner shall be for the period of one year
to be extended at the discretion of the Chairperson, Central Wakf Council
and does not provide for the role of the Central Government. This again
shows that the tenure of appointment is intended to be treated differently
as against the ordinary post of the staff stated in the Rule 13.

44. Further it is again noteworthy to state that while absorbing the
petitioner permanently, the letter dated 22.08.2000 issued by the respondent
No. 3 again refers to Rule 7 of CWC Rules, 1998 and confirms the
petitioner employment permanently in exercising the powers as a
Chairperson. The contents of the said letters are reproduced hereinafter:

“As per Section 7 (1) of Central Wakf Rules, 1998 Secretary of
the Central Wakf Council is to be appointed by the Chairperson,
on such terms and conditions, as may be fixed by the Council.
It appears that the Central Wakf Council had approved the
recruitment rules for the post of Secretary in its 27th meeting
held on 17.7.1988. Clause 3(3) of the said Rules provides that
the mode of recruitment shall be by open public advertisement.
Dr. Haque was appointed as Secretary, CWC, against the
advertisement issued by this Ministry on 19th December, 1996.
Clause (8) of the said advertisement indicates that the tenure of
appointment shall be initially for a period of one year to be
extended for further period at the discretion of Chairperson.
Keeping in view the facts that the recruitment rules as well as
the advertisement are silent about the maximum period of
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appointment rules as well as the advertisement are silent about
the maximum period of appointment, Dr. Haque has requisite
qualifications, experience and has rendered excellent service, the
Minister of State for Social Justice and Empowerment in her
capacity as Chairperson of the Council, has considered and
approved the appointment of Dr. Haque to the post of Secretary,
CWC, on permanent basis.”

45. From the content of the said letter it is evident that even the
respondent No. 3 is aware of the fact that the appointment for the post
of the Secretary is governed by Rule 7 of the Rules and Chairperson in
exercise of the powers under Rule 7 can exercise his powers by extending
the tenure of the petitioner on terms and conditions fixed by the Council.
It also becomes further clear after reading the later part of the letter dated
22.08.2000 which reads as under :

“These have been decided by the MOS and Chairperson, subject
to the ratification by the Central Wakf Council. Accordingly, the
above may be placed before the council in its next meeting and
the decision of the Council may be intimated to this Ministry.....”

46. The said wordings emanating from the respondent No. 3 are
clarificatory in nature and rather put an end to the conflict as the respondent
No. 3 is aware that its decision as therwise or Minister’s decision as
chair person is subject to the ratification by the Council. It is the Council
which has its final say in fixing terms and conditions of the service of
the Secretary. This is also the mandate of Rule 7 and thus to be followed
in its letter and spirit as followed by the respondent No. 3 from time to
time.

47. 1t is thus too late for respondent No. 3 to argue that the
petitioner’s terms of service is governed by Rule 13 and not under Rule
7.

48. The submission of learned ASG also stands answered so far as
it relates to prior concurrence of the Central Government, the contents
of the letter dated 22.08.2000 itself answer the said submission. It is the
Council which has its final say as against the Central Government/Ministry
and the respondent No. 3 has itself written letter to the Council for its
final ratification. Thus, the said submission is rejected being devoid of
any merit.
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49. The submission of the learned ASG that the terms and conditions
fixed by the Council cannot be given retrospective operation assuming
the Rule 7 is applicable is also rejected as meritless. This is so as the
appointment letter itself appoints the petitioner for one year which shall
be further extended by Chairperson of Central Wakf Council. It is thus
all the more incumbent upon the Council and Chairperson to fix the terms
and conditions of the employment of Secretary in accordance with the
Rules for proper administration of the Council and its working. The said
terms if remain static, the fixation of terms and conditions by the Council
cannot be put into operation. Thus, the said argument is without any
substance.

50. For all above reasons, it can be safely be said that the terms
of the appointment of the petitioner are governed by Rule 7 and not by
Rule 13 of Central Wakf Council Rules, 1998.

51. After the aforementioned discussion, it can be concluded that
the terms of the service of the petitioner is governed by Rule 7 of Central
Wakf Council Rules, 1998 and the Council has its final say in the matter
rather than the respondent No.3, it can be also be said without hesitation
that the term of retirement of the petitioner fixed by the Council in
exercise of its power under Rule 7 cannot be rendered inoperative due
to the impugned order passed by respondent No. 3.

52. The Central Wakf Council in its 55th Meeting held on 05.10.2009
had fixed the retirement age of the petitioner in exercise of the powers
under Rule 7 of the Central Wakf Council Rules. The copy of the said
decision was also conveyed to the respondent No. 3. The contents of the
said office order are reproduced hereinafter:

“l am directed to convey the decision of the Central Wakf Council
taken in its 55th meeting held on October 5, 2009 (Monday),
fixing the retirement age of the present Secretary, CWC, Dr.
M.R. Haque at 62 years, which can be further extended on the
discretion of the Council.

The above decision was taken by the Council, under the Rule
7(1) of the Central Wakf Council Rules, 1998 (corresponding to
Rule 5(1) of the Central Wakf Council Rules, 1965), on the
recommendation of the Planning and Advisory Committee made
in its meeting held on September 1, 2009.
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The above decision of the Council may be noted for record
and necessary action.”

53. Once the Council has fixed the terms of the retirement of the
present petitioner on October 7, 2009 and the same was communicated
to Chairperson, Central Wakf Council as well as to respondent No. 3.
The compliance of Rule 7 was done fully by the Council, the Chairperson
is left with no option but to act upon the decision of the Council which
is as per the Rule 7 of the Central Wakf Council Rules, 1998. It is not
open to the Ministry/respondent No. 3 to pass a separate decision by
writing letters to Chairperson on 10.03.2010 by superimposing its decision
on Chairperson as well as upon the Council. The Chairperson in such a
situation has to abide by the decision of the Council and not be influenced
by the decision of the respondent No. 3 as per Rule 7 of the Central
Wakf Council Rules 1998. In the present case, the Chairperson has
remained silent and Ministry/respondent No. 3 has acted in contravention
of Rules by passing the said order dated 10.03.2010. Thus, the impugned
order dated 10.03.2010 passed by the respondent No. 3 is ultra vires the
Rule 7 and ought to be quashed warranting interference by this court.

54. 1t is a well settled law that whenever any administrative order
or quasi judicial order is passed in violation of the main act and the rules,
the same is termed as ultra vires and ought to be corrected by this Court
in exercise of the powers of the writ. The often quoted excerpt from the

Judgment of Lord Atkin L. J. in R. v. Electricity Commissioners
[1924] 1 K.B. 171 is reproduced here:

"Whenever any body of persons having legal authority to determine
questions affecting rights of subjects, and having the duty to act
judicially act in excess of their legal authority they are subject to
the controlling jurisdiction of the King's Bench Division exercised
in these writs."”

55. Thus | find that the respondent No. 3 has acted beyond the
legal bounds as envisaged under the Wakf Act and Rules made there
under. The respondent Nos.1 and 2 have wrongly acted upon the same
and therefore the case is made out warranting interference by this Court.
The impugned order dated 10.03.2010 is, therefore, quashed being in
violation of Rule 7 of the Central Wakf Council Rules. The decision of
the council taken on 05.10.2009 is upheld.
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56. As regards the office memorandum issued by the respondents
on 22.03.2010 are concerned, it has been clarified in the counter affidavit
filed by the respondent No.2 that the said office memorandum has been
passed by the respondents without the knowledge of the stay orders
passed by this court on 23.03.2010. By this office memorandum it was
observed that the petitioner would hand over the charges on 31.3.2010.
Without going into any controversy raised by the parties as to whether
official memorandum was issued by the respondents before or after
passing the interim order passed by the Court on 23.03.2010 since the
main order dated 10.3.2010 is quashed, the order dated 22/23.03.2010
also become infructuous.

57. The respondents are directed to allow the petitioner to resume
office with effect from 15.01.2011. It is directed that the said decision
passed by the Council shall be implemented and respondent No. 3 is also
directed to pass all its orders strictly within the rules. The writ petition
is thus allowed.

58. CM N0.4020/2010, CM N0.9657/2010 and CM No0.10070/2010
are also disposed of accordingly. No costs.
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sub-let the property to defendants no.2 to 4—
Defendants no. 1 to 4 further sub-letted the property
to Defendant no. 5—Suit for possession filed—Decree
in favour of Plaintiffs by Single Judge—Appeal
preferred—Plea inter-alia before Appellate Court—
Clause 4 of Lease Agreement constituted complete
waiver of right to seek possession—Lease was
perpetual, Plaintiff had no right to terminate—Clause 2
of the Agreement provided renewal of lease for five
years at the option of the tenant subject to increase
in rent under Rent Control Act or increase of 25% at
each renewal—Clause 4 provided that premises was
covered under Delhi Rent Control Act—If the Delhi
Rent Control Act was to be amended giving additional
rights to landlords, landlord herein would not exercise
or enforce any such right and in particular the rights
to evict the tenant accept for the breach of terms of
perpetual lease dated 20.7.1937—Submitted on behalf
of Appellants Clause 4 constituted a complete waiver
of right to seek possession on the part of plaintiffs—
Held, Clause 2 though provided for renewal of lease
but such renewals to take effect, would have to be by
way of registered lease deeds—Since lease was not
renewed in terms of Clause 2 by executing a Lease
Deed, the question of waiver under Clause 4 did not
arise as a lease itself no longer subsisted.

We now come to the interpretation of Clause 4 of the lease
deed dated 18.09.1986. Before we go on, it would be
relevant to examine both Clause 2 as well as Clause 4 of the
lease deed. The same read as under:-

“2. That the Tenant or his successors in interest shall
be entitled to renew the lease in respect of the
tenancy premises for similar terms of Five Years each
subject to such increase in the rent as permitted by
the Rent Control Acts or increase of 25% (Twenty
Five percent) at each renewal in case the Rent
Control Act does not apply to the said premises.”
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“4. That the demised premises are presently covered
under Delhi Rent Control Act, 1958 and the Landlords
undertake that if Delhi Rent Control Act, 1958 is
amended and by virtue thereof the landlords acquire
any additional rights, the Landlords will not exercise
or enforce any such rights and in particular shall not
exercise or enforce any right to evict the Tenant from
the demised premises on any ground except for the
breach of the terms of the perpetual lease dated 20th
July 1937 or breach of the terms of this deed during
the duration of the lease or any extension thereof.”

(Para 14)

A plain reading of Clause 2 of the lease deed makes it
absolutely clear that the lessee or his successors in interest
were entitled to renew the lease in respect of the suit
property for similar terms of five years each subject to such
increase in the rent as was permitted by the Rent Control
Acts or increase of 25% at each renewal in case the Rent
Control Act did not apply to the suit property. Two things are
abundantly clear from this Clause. The first is that the lease
as such was only for a period of five years. This is also
confirmed by a reference to Clause (1) to the habendum
wherein the expression used is:-

“to hold the same for a term of five years.....”

The second point is that the lease could be renewed at the
option of the lessee or his successors in interest for similar
terms of five years each subject to the increase in rent
stipulated therein. This clearly meant that the lease was for
five years and could be renewed by the lessee. However,
such renewals, to take effect in law, would have to be by
way of registered lease deeds. It is an admitted position in
this case that there was no renewal of the lease deed
inasmuch as no registered lease or for that matter even any
unregistered lease was executed in the present matter after
the expiry of the five-year period. (Para 15)

This was referred to in the context of there being a difference
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between an extension of lease and a renewal of a lease. He
submitted that Clause 4 of the lease deed in the present
case did not refer to a renewal of the lease deed but only
to an extension thereof and consequently any period beyond
the initial period of five years would be regarded as an
extension of the lease although there may not have been a
renewal of the lease in the strict sense. We are unable to
see as to how the aforesaid decision of the Supreme Court
is of any help to the appellants. The interpretation of the
lease would depend on the facts and circumstances of each
case. The said decision itself makes it clear that where a
lease contains a covenant for renewal, the option must be
exercised consistently with the terms of such covenant. And,
if exercised, a fresh deed of lease shall have to be executed
between the parties, failing which, another lease for a fixed
term shall not come into existence. In the present case, we
find that it is only Clause 2 which contains the covenant for
renewal. Clause 4, by itself, does not at all permit any
renewal or extension of the lease. Clause 4 of the lease
deed, to our minds, only indicates that the landlords had
waived their rights to enforce any additional rights which
may arise through amendments of the Delhi Rent Control
Act, 1958, during the currency of the lease or during any
extension thereof. The reference to ‘extension thereof can
only mean renewal under Clause 2 of the lease deed as
there is no other clause or covenant providing for extension
of period of the lease. Since, admittedly, the lease has not
been renewed in terms of Clause 2 by executing a fresh
lease, the question of waiver under Clause 4 does not arise
as the lease itself no longer subsists. (Para 17)

( . )
Important Issue Involved: Where a lease contains covenant

for renewal, the option must be exercised consistently with
the terms of such covenant and if exercised, a fresh lease
shall have to be executed between the parties, failing which,

another lease for a fixed term shall not come into existence.
\ y

[Sa Gh]
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BADAR DURREZ AHMED, J (ORAL)

1. This appeal is directed against the judgment and order dated
19.09.2007 passed a learned Single Judge of this Court in CS(OS)
N0.2842/1995. The plaintiffs (the respondent Nos. 1 to 4 herein) in the
said suit had sought recovery of possession from the defendants (the
appellant Nos.1 to 4 and respondent No.5 herein) in respect of the first
floor of the premises bearing No.G-72, Connaught Circus, New Delhi,
(hereinafter referred to as ‘the suit property’) which belonged to the
respondent Nos.1 to 4 who had by a lease deed dated 18.09.1986, which
was duly registered on 20.09.1986, leased the suit property to the appellant

A
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No.1 on a monthly rent of Rs.189.05. At the outset, it may be mentioned
that the entire case revolves around the interpretation of the said lease
deed.

2. On the pleadings of the parties, the following four issues were
framed by the learned Single Judge by an order dated 27.02.2007:-

“l.  What is the effect of the Lease Deed dated 18.9.1986 not
being renewed or its specific performance not being sought
by the defendants? OP Parties

2. Whether any notice of termination of tenancy was required
to be served on the sub-tenants? If so, its effect? OPD-
2t04

3. Whether the plaintiff is entitled to possession of the suit
property? OPP

4, Relief.”

3. By virtue of the impugned judgment, the learned Single Judge
decided all the issues in favour of the plaintiffs (respondent Nos.1 to 4
herein) and against the defendants (the appellant Nos.1 to 4 and respondent
No.5 herein) and as a consequence thereof passed a decree for possession
in favour of the plaintiffs (respondent Nos.1 to 4 herein) and against the
defendants (the appellant Nos.1 to 4 and respondent No.5 herein) in
respect of the suit property. A decree for costs was also passed in
favour of the said respondent Nos.1 to 4.

4. The appellants have only taken two pleas before us in the course
of arguments. The first plea is that Clause 4 of the lease deed dated
18.09.1986 has not been duly considered by the learned Single Judge. It
was submitted that Clause 4 constituted a complete waiver of the right
to seek possession on the part of the landlords i.e., respondent Nos. 1
to 4. It was also contended that the lease was a perpetual lease and the
landlords had no right to terminate the same.

5. The second and only other point urged before us on the part of
the appellants is that the learned Single Judge did not consider the question
of issuance of a notice under Section 106 of the Transfer of Property
Act, 1882. This contention was based on the premise that even if Clause
4 is interpreted against the appellants and in favour of respondent Nos.1
to 4 and it is held that the tenancy had become a month to month
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tenancy, the same had to be terminated in law by issuance of a notice
under Section 106 of the Transfer of Property Act, 1882, before the
respondent Nos.1 to 4 would be entitled to recover possession of the suit
property from the appellant Nos.1 to 4 and respondent No.5. According
to the learned counsel for the appellants, no such notice has in fact been
served upon them and apart from the lease deed dated 18.09.1986 no
other document was admitted by the said appellants before the learned
Single Judge. Consequently, it was submitted that the learned Single
Judge had committed an error by ignoring the provisions of Clause 4 of
the lease deed and also in not requiring the respondent Nos.1 to 4 to
establish that the tenancy had been terminated by a notice under Section
106 of the Transfer of Property Act, 1882.

6. In response to these arguments, the learned counsel for the
respondent Nos.1 to 4 submitted that Clause 4 of the lease deed would
operate only during the existence of the lease period. This, he said, would
be apparent from a plain reading of Clause 4 itself. It was submitted that
the lease was admittedly for an initial period of five years and was
subject to renewals in terms of Clause 2 of the lease deed. He submitted
that it is a matter of fact that the lease was not renewed in terms of
Clause 2 of the lease deed after the initial period of five years had elapsed
on 17.09.1991. The lease could only be renewed by virtue of another
registered lease deed and that has not happened as a matter of fact. He
submitted that it is because of this that the issue No.1 referred to above
was framed in the manner it was.

7. The learned counsel for the respondent Nos.1 to 4, with regard
to the submission concerning the issuance of a notice under Section 106
of the Transfer of Property Act, 1882, submitted that this ground is not
available to the appellants inasmuch as no issue was framed on this nor
was such issue sought to have been framed on the part of the appellants
even though they had sufficient opportunity for the same. He referred to
the chronology of events to substantiate this argument. The said events
shall be referred to herein below.

8. Taking up the question of issuance of notice under Section 106
of the Transfer of Property Act, 1882, we are in agreement with the
learned counsel for the respondent Nos.1 to 4 that this question cannot,
now, be agitated at the appellate stage when no issue was framed before
the learned Single Judge. The learned counsel for the respondent Nos.1
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to 4 is also correct in his submission that the appellants had ample
opportunity and they never sought to include the question of issuance of
notice under Section 106 of the Transfer of Property Act, 1882 as a
specific issue because it was always assumed that such a notice had
been issued. This would be apparent from the chronology of events
which we shall refer to presently.

9. On 18.09.1986, the said lease deed was executed for a period of
five years. The lease was in favour of appellant No.1, who sublet the suit
property to appellant Nos.2 to 4. On 09.07.1987 appellant Nos.1 to 4,
together, sublet the suit property to respondent No.5, which is a bank,
at a rental far in excess of Rs3,500/- per month. In the year 1991, the
respondent Nos. 1 to 4 filed a petition under Section 14(1)(b) of the Rent
Control Act, 1958 for alleged unauthorized subletting. The plea taken by
the appellant Nos.1 to 4 in that petition was that the subletting was
authorized. During the pendency of the said petition under Section 14(1)(b)
of the Delhi Rent Control Act, 1958, a decision was rendered by a
learned Single Judge of this Court in the case of Atma Ram Properties
(P) Ltd v. P.S. Jain Company Ltd: 1995 (57) DLT 131 wherein it was
held that even those properties, where the main tenant pays less than
Rs3,500/- per month rent but where it has been sublet for a rental of
more than Rs3,500/- per month, would be outside the purview of the
Delhi Rent Control Act. After this decision was rendered, the respondent
Nos. 1 to 4 issued a notice on 09.04.1995 under Section 106 of the
Transfer of Property Act, 1882, to the appellant No.l. It would be
pertinent to point out that the decision of the learned Single Judge in
Atma Ram Properties (supra) was confirmed by a Division Bench of
this Court in P.S. Jain Company Ltd. v. Atma Ram Properties (P)
Ltd & Ors: 1997 (65) DLT 308 and ultimately the Special Leave Petition,
being SLP (C) 8762/1997, was also dismissed on 29.04.1997 by the
Supreme Court.

10. Going back to the petition filed by the respondent Nos.1 to 4
which was pending before the Additional Rent Controller, it appears that
the same was dismissed on 04.10.1995 by the said Additional Rent
Controller on the ground that the Delhi Rent Control Act would not apply
to the tenancy in question and therefore, he had no jurisdiction to entertain
the same. It is specifically recorded in the order dated 04.10.1995 passed
by the Additional Rent Controller in paragraph 3 that the notice dated
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09.04.1995 marked as Ex. P-X was served by and on behalf of the
petitioners (respondent Nos.1 to 4 herein) on the respondent No.1
(appellant No.1 herein) wherein it was asserted that the suit property was
covered by the exception under Section 3(6) of the Delhi Rent Control
Act and that the appellant No.1 was liable to be evicted under the provisions
of the Transfer of Property Act, 1882. Paragraph 5 of the said order
goes further and it is observed that through the said notice, the petitioners
(the respondent Nos.1 to 4 herein) had terminated the tenancy of respondent
No.1 (the appellant No.1 herein) from the end of 31.05.1995.

11. It is, therefore, clear that the position had been accepted by the
parties that a notice dated 09.04.1995 under Section 106 of the Transfer
of Property Act, 1882, had been served by the respondent Nos.1 to 4
on the appellant No.1 terminating the tenancy from the end of 31.05.1995.
It is because of this that no specific issue was even sought to be raised
by the appellants at the time the issues were framed by the learned Single
Judge. We are clearly of the view that this was so because the question
of issuance and service of notice dated 09.04.1995 under Section 106 of
the Transfer of Property Act was a non issue in view of the admitted
position as recorded above.

12. We may also point out that four issues, which have been
referred to in the earlier part of this judgment, had been framed by virtue
of the learned Single Judge’s order dated 27.02.2007. The appellant
Nos.1 to 4 were not happy with the issues as framed and they filed a
review application being RA N0.4721/2007 seeking review of the said
order dated 27.02.2007. In that application also, although they set out
certain proposed issues, there was no issue sought in respect of the
notice under Section 106 of the Transfer of Property Act. It is another
matter that the review application was dismissed by virtue of the order
dated 25.04.2007 and even the appeal therefrom being FAO(OS) 281/
2007 was dismissed by a Division Bench of this Court on 30.07.2007.
It may also be pertinent to note that the Division Bench while dismissing
the said appeal had remarked that the plea for further issues and for
leading oral evidence was an afterthought which could not be permitted.
The Special Leave Petition, being SLP (C) 1379/2007, filed by the
appellants was also dismissed as withdrawn on 20.08.2007.

13. The above discussion makes it clear that the question of notice
under Section 106 of the Transfer of Property Act, 1882, was not raised
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as an issue by the appellants before the learned Single Judge. Even when
they sought further issues to be framed they did not seek any issue on
this aspect of the matter. It is obvious that they did not do so because
the entire question was a non issue in view of the accepted and admitted
position as noted in the order of the Additional Rent Controller dated
04.10.1995.

14. We now come to the interpretation of Clause 4 of the lease
deed dated 18.09.1986. Before we go on, it would be relevant to examine
both Clause 2 as well as Clause 4 of the lease deed. The same read as
under:-

“2. That the Tenant or his successors in interest shall be entitled
to renew the lease in respect of the tenancy premises for similar
terms of Five Years each subject to such increase in the rent as
permitted by the Rent Control Acts or increase of 25% (Twenty
Five percent) at each renewal in case the Rent Control Act does
not apply to the said premises.”

“4. That the demised premises are presently covered under Delhi
Rent Control Act, 1958 and the Landlords undertake that if Delhi
Rent Control Act, 1958 is amended and by virtue thereof the
landlords acquire any additional rights, the Landlords will not
exercise or enforce any such rights and in particular shall not
exercise or enforce any right to evict the Tenant from the demised
premises on any ground except for the breach of the terms of
the perpetual lease dated 20th July 1937 or breach of the terms
of this deed during the duration of the lease or any extension
thereof.”

15. A plain reading of Clause 2 of the lease deed makes it absolutely
clear that the lessee or his successors in interest were entitled to renew
the lease in respect of the suit property for similar terms of five years
each subject to such increase in the rent as was permitted by the Rent
Control Acts or increase of 25% at each renewal in case the Rent Control
Act did not apply to the suit property. Two things are abundantly clear
from this Clause. The first is that the lease as such was only for a period
of five years. This is also confirmed by a reference to Clause (1) to the
habendum wherein the expression used is:-

“to hold the same for a term of five years.....”
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The second point is that the lease could be renewed at the option
of the lessee or his successors in interest for similar terms of five years
each subject to the increase in rent stipulated therein. This clearly meant
that the lease was for five years and could be renewed by the lessee.
However, such renewals, to take effect in law, would have to be by way
of registered lease deeds. It is an admitted position in this case that there
was no renewal of the lease deed inasmuch as no registered lease or for
that matter even any unregistered lease was executed in the present
matter after the expiry of the five-year period.

16. A reading of Clause 4 does indicate that the landlords had
waived any additional rights if acquired by way of amendment to the
Delhi Rent Control Act, 1958 and the landlords had covenanted that such
additional rights, if any, would not be enforced by them to evict the
lessee from the suit property on any ground except for the breach of a
term of the perpetual lease dated 20.07.1937 (between the President of
India and the landlords) or breach of the terms of the deed dated
18.09.1986 during the duration of the lease or any extension thereof. The
learned counsel for the appellants referred to the decision in the case of
State of U.P. v. Lalji Tandon: 2004 (1) SCC 1 and, in particular, to
paragraph 13 thereof. The said paragraph reads as under:-

“13. In India, a lease may be in perpetuity. Neither the Transfer
of Property Act nor the general law abhors a lease in perpetuity.
(Mulla on The Transfer of Property Act, Ninth Edition, 1999,
p.1011). Where a covenant for renewal exists, its exercise is, of
course, a unilateral act or the lessee, and the consent of the
lessor is unnecessary. (Baker v. Merckel (1960) 1 All ER 668,
also Mulla, ibid, p. 1204). Where the principal lease
executedbetween the parties containing a covenant for renewal,
is renewed in accordance with the said covenant, whether the
renewed lease shall also contain similar clause for renewal depends
on the facts and circumstances of each case regard being had
to the intention of the parties as displayed in the original covenant
for renewal and the surrounding circumstances. There is a
difference between an extension of lease in accordance with
the covenant in that regard contained in the principal lease and
renewal of lease, again in accordance with the covenant for
renewal contained in the original lease. In the case of extension
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it is not necessary to have a fresh deed of lease executed; as the
extension of lease for the term agreed upon shall be a necessary
consequence of the clause for extension. However, option for
renewal consistently with the covenant for renewal has to
be exercised consistently with the terms thereof and, if
exercised, a fresh deed of lease shall have to be executed
between the parties. Failing the execution of a fresh deed
of lease, another lease for a fixed term shall not come into
existence though the principal lease in spite of the expiry of
the term thereof may continue by holding over for year by
year or month by month, as the case may be.

(emphasis supplied)”

17. This was referred to in the context of there being a difference
between an extension of lease and a renewal of a lease. He submitted that
Clause 4 of the lease deed in the present case did not refer to a renewal
of the lease deed but only to an extension thereof and consequently any
period beyond the initial period of five years would be regarded as an
extension of the lease although there may not have been a renewal of the
lease in the strict sense. We are unable to see as to how the aforesaid
decision of the Supreme Court is of any help to the appellants. The
interpretation of the lease would depend on the facts and circumstances
of each case. The said decision itself makes it clear that where a lease
contains a covenant for renewal, the option must be exercised consistently
with the terms of such covenant. And, if exercised, a fresh deed of lease
shall have to be executed between the parties, failing which, another lease
for a fixed term shall not come into existence. In the present case, we
find that it is only Clause 2 which contains the covenant for renewal.
Clause 4, by itself, does not at all permit any renewal or extension of the
lease. Clause 4 of the lease deed, to our minds, only indicates that the
landlords had waived their rights to enforce any additional rights which
may arise through amendments of the Delhi Rent Control Act, 1958,
during the currency of the lease or during any extension thereof. The
reference to ‘extension thereof’ can only mean renewal under Clause 2
of the lease deed as there is no other clause or covenant providing for
extension of period of the lease. Since, admittedly, the lease has not been
renewed in terms of Clause 2 by executing a fresh lease, the question of
waiver under Clause 4 does not arise as the lease itself no longer subsists.
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18. The learned counsel for the appellants referred to the decision
of the Supreme Court in the case of Krishna Bahadur v. Purna Theatre
and Ors.: 2004 (8) SCC 229 and, in particular, to paragraphs 9 and 10
thereof. The same read as under:-

“9. The principle of waiver although is akin to the principle of
estoppel; the difference between the two, however, is that whereas
estoppel is not a cause of action; it is a rule of evidence; waiver
is contractual and may constitute a cause of action; it is an
agreement between the parties and a party fully knowing of its
rights has agreed not to assert a right for a consideration.

10. A right can be waived by the party for whose benefit certain
requirements or conditions had been provided for by a statute
subject to the condition that no public interest is involved therein.
Whenever waiver is pleaded it is for the party pleading the same
to show that an agreement waiving the right in consideration of
some compromise came into being. Statutory right, however,
may also be waived by his conduct.”

19. The said decision reiterates the well-known principle that waiver
is contractual and estoppel is only a rule of evidence. There is no difficulty
with this principle. The only question is that the waiver that is referred
to in Clause 4 of the lease deed would only apply during the currency
of the lease. It is not as if the landlords had waived their rights till eternity
even if the lease is not renewed.

20. Paragraph 16 of the impugned judgment has aptly set out the
key issue. The said paragraph 16 reads as under:-

“16. The important issue, however, is that it being a lease in
respect of an immovable property for more than a year, a
registered document is necessary. The terms of the lease would
continue to apply for a period of five years of the lease. In case
defendant No.1 wanted to exercise the right of renewal, then a
fresh lease had to be executed and registered every time such
renewal had to take place. If the plaintiffs failed to co-operate,
defendant No.1 could have enforced his rights through a suit for
specific performance for execution of such a lease deed.
Defendant No.1 failed to do either. The lease expired by efflux
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of time. Any suit for specific performance of the renewal under
the lease deed was to be filed within three years from the cause
of action, which would be the date when the lease came to an
end by the efflux of time. The failure to exercise the said right
resulted in defendant No.1 being only a tenant by holding over.”

21. We are entirely in agreement with the views expressed by the
learned Single Judge and they are clearly in consonance with the discussion
above. Since no other point was urged before us and on both counts we
have held against the appellants, this appeal is dismissed with costs.

22. The amounts deposited by the respondent No.5 pursuant to
directions given by virtue of the order dated 21.04.2009 in CM No.4745/
2008 by the respondent No.5 shall continue to remain deposited with the
Registrar of this Court till the parties have their rights to the same, if any,
determined by an appropriate forum.

23. All the other pending applications also stand disposed of.
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PRESIDING OFFICER ...RESPONDENTS

INDUSTRIAL TRIBUNAL
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Constitution of India, 1950—Article 226—Minimum
Wages Act, 1948—Section 2(h)—Payment of Bonus Act,
1965—Section 2(21) (ii)—Petition challenging Award
dated 16.09.2002 passed by Industrial Tribunal—
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Contention—Workman is entitled to payment of bonus
on the wages minus the house rent allowance and not
on the entire amount of wages—Held—When reading
the definition of salary or wages as found in the
Payment of Bonus Act, 1965, we must also take into
account the intention and purpose of the legislature
in enacting the Payment of Bonus Act and the
observation of the Supreme Court in Airfreights Ltd.
(Supra) case that the minimum wages ought not to be
broken up—In view of the above, | hold that the
minimum wage is a figure which is to be taken as a
whole and when bonus is paid on the same, the
petitioner/Management is not entitled to break up this
figure of minimum wage by stating that the minimum
wage includes the figure of house rent allowance
which should be deducted from the minimum wage
and bonus is then payable only on such reduced
figure of wages after removing the alleged figure of
house rent allowance—Petition dismissed.

A reference to the aforesaid paragraphs therefore leave no
manner of doubt that though doubt certain ingredients are”
contained in the minimum wage once the same is fixed, the
same cannot be broken up. Therefore, when reading the
definition of salary or wages as found in the Payment of
Bonus Act, 1965, we must also take into account the
intention and purpose of the legislature in enacting the
Payment of Bonus Act and the observations of the Supreme
Court in Airfreights Ltd. (Supra) case that the minimum
wages ought not to be broken up. (Para 10)

In view of the above, | hold that the minimum wage is a
figure which is to be taken as a whole and when bonus is
paid on the same, the petitioner/Management is not entitled
to break up this figure of minimum wage by stating that the
minimum wage includes the figure of house rent allowance
which should be deducted from the minimum wage and
bonus is then payable only on such reduced figure of wages
after removing the alleged figure of house rent allowance. |
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may of course note that the contention of the petitioner is
also misconceived because this Court failed to understand
that under what authority the petitioner has arrogated to
itself the power of an appropriate authority under the Minimum
Wages Act to decide what would be the house rent allowance
in the consolidated figure of minimum wage which is claimed
to be split up and reduced from the definition of salary or
wages for the purpose of payment of bonus. (Para 11)

Important Issue Involved: Minimum wages cannot be
split up for the purposes of payment of bonus.

[Vi Ba]
APPEARANCES:
FOR THE PETITIONER :  Mr. Rajat Arora with Mr. Jagat
Arora, Advocates.
FOR THE RESPONDENTS : Mr. D.K. Aggarwal, Sr. Advocate
with Mr. N.A. Sebastian, Advocates.
CASES REFERRED TO:
1. Hamdard Laboratories vs. Deputy Labour Commissioner

& Ors. (2007) 5 SCC 281.
2. Airfreight Ltd. vs. State of Karnataka AIR 1999 SC 24509.

3. S.Krishnamurthy vs. Presiding Officer, Central Govt.
Labour Court 1985 LLJ 133 (SC).

4, Scindia Steam Navigation Co. Ltd. vs. Scindia Employees
Union 1983 Labour I.C. 759.

RESULT: Petition dismissed.
VALMIKI J. MEHTA, J (ORAL)

1. The present petition under Article 226 of the Constitution of
India impugns the award dated 16.9.2002 passed by the Industrial Tribunal
answering the reference as to whether the workmen are entitled to payment
of bonus on the entire amount of wages or bonus has to be calculated
on the wages minus the figure of house rent allowance. Though, this
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was only one of the issues in the case which was decided, however. |
may note that other issues in this case were given up by the petitioner
vide order dated 7.5.2004.

2. Crystallizing the issue for determination by this Court, the question
would be as to what would be the “salary or wages” for the purpose of
payment of bonus under the Payment of Bonus Act, 1965.

3. To understand the issues involved, it is necessary to refer to the
definition of “salary or wages” under Section 2(21) of the Payment of
Bonus Act, 1965 and the said provision reads as under:-

“2(21)”salary or wage” means all remuneration (other than
remuneration in respect of over-time work) capable of being
expressed in terms of money, which would, if the terms of
employment, express or implied, were fulfilled, be payable to an
employee in respect of his employment or of work done in such
employment and includes dearness allowance (that is to say, all
cash payments, by whatever name called, paid to an employee
on account of a rise in the cost of living), but does not include-

(i) any other allowance which the employee is for the time being
entitled to;

(ii) the value of any house accommodation or of supply of light,
water, medical attendance or other amenity or of any service or
of any concessional supply of foodgrains or other articles;

(iii) any travelling concession;

(iv) any bonus (including incentive, production and attendance
bonus);

(v) any contribution paid or payable by the employer to any
pension fund or provident fund or for the benefit of the employee
under any law for the time being in force;

(vi) any retrenchment compensation or any gratuity or other
retirement benefit payable to the employee or any ex gratia
payment made to him;

(vii) any commission payable to the employee.”
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4. 1t is also necessary to refer to the definition of wages under
Section 2(h) of the Minimum Wages Act, 1948 inasmuch as the issue in
the present case is intertwined with the fact that what the workmen are
getting in the present case are only minimum wages which are treated
as their salary or wages.

5. The contention as raised on behalf of the petitioner by the learned
counsel is that in terms of Section 2(21)(ii) the value of a house
accommodation is not included in the salary or wages of Payment of
Bonus Act, 1965. Counsel for the petitioner has relied upon the decision
of the Supreme Court in the case of Hamdard Laboratories vs. Deputy
Labour Commissioner & Ors. (2007) 5 SCC 281. As per paras 16 and
17 of the judgment in the case of Hamdard Laboratories (supra), the
Supreme Court has said that the Courts while interpreting the provisions
of statutes must interpret them in such a manner so as to give effect
thereto keeping in mind that different statutes have different purposes to
achieve. Counsel for the petitioner also relies upon Scindia Steam
Navigation Co. Ltd. vs. Scindia Employees Union 1983 Labour I.C.
759, wherein in para 39, the Division Bench of the Bombay High Court
has laid down that the claim to profit based bonus must be based on the
provisions of the Bonus Act.

6. In response, the learned senior counsel for the respondent no.2/
workman, Union has relied upon the decision of the Supreme Court in
the case of Airfreight Ltd. vs. State of Karnataka AIR 1999 SC 2459.
The Supreme Court in the decision of Airfreight Ltd. (Supra) in paras
21 and 22 of the judgment has held that once minimum wages are fixed,
it is one pay package which is not amenable to being split up, although,
the minimum wages itself may be fixed on the basis of various ingredients
one of which can be requirement of house rent. The learned senior
counsel for the respondent has also relied upon S.Krishnamurthy Vs.
Presiding Officer, Central Govt. Labour Court 1985 LLJ 133 (SC)
to canvass that amounts payable which are otherwise included as part of
the permanent wages of an employee, cannot be removed for purpose of
calculating payment of bonus under the Payment of Bonus Act, 1965.

7. Before proceeding ahead, | may note that the object of Payment
of Bonus Act, 1965 is to grant bonus to the employees with reference
to a genuine salary or wages as it were, meaning thereby, the salary or
wages must exclude there from certain inflatable’s which are provided
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in the sub-Clauses (i) to (vii) of Section 2(21) of the Payment of Bonus
Act. The object of this provision is quite clear that if an employer has
to be burdened with the liability of bonus payable being a percentage of
salary or wages, the figure of salary or wage must be such that basic
salary or wage figure should include all necessary ingredients thereof,
but, salary or wage should not include variables which vary as per the
nature of employment, type of employment, period of employment, type
of employer, type of employee and so on. The object is therefore to
arrive at a balanced figure of salary or wages and which figure is of such
basic salary or wages without unnecessarily reducing or inflating the
same.

8. The statute of Minimum Wages Act, 1948 is a social legislation
in a polity which is a Socialist Democratic Republic and a Welfare State.
A minimum wage as accordingly prescribed by this statute by the
Government has co-relation to an employee being able to keep his head
above water, that is such amount of wages which would take care of
the really basic necessities for a human being to survive, and which is
also a mandate of Article 21 of the Constitution of India. No doubt, when
fixing a minimum wage, the appropriate authority from time to time may
reconsider various ingredients such as the cost of living index, requirement
towards minimum medical treatment and other requirements necessary
for our citizens living in the democratic state to have a dignified life.
Merely because a minimum wage is fixed keeping into account various
ingredients will not take away from the fact that it is really a minimum
wage that is the most basic wage and nothing more. Surely, it would
therefore exclude by its very nature inflatables which would have otherwise
inflated the wage figure so as to take it out of the definition of minimum
wages. This undoubtedly, without any doubt, can be said to be the object
or purpose of the legislation of the Minimum Wages Act, 1948 and its
respective provisions.

9. Keeping the aforesaid in mind, | am of the opinion that the Writ
Petition cannot succeed and must fail. The contention of the learned
counsel for the petitioner that the definition of salary or wages under the
Payment of Bonus Act, 1965 excludes house accommodation, is in the
context of the Payment of Bon