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ARBITRATION AND CONCILIATION ACT, 1996—Section

9—Appellants preferred appeals against order dismissing grant
of interim injunction on application moved by them under
Section 9 of the Act—Appellants urged, Section 9 vests wider
powers in Courts to grant interim injunctions—Per contra,
Respondent urged grant of such interim injunction would have
effect of granting appellant final reliefF—Held:- The power under
Section 9 is not totally independent of the well known
principles governing the grant of interim injunction that
generally govern the Courts in this connection—The grant of
an interim prohibitory injunction or an interim mandatory
injunction are governed by well known rules and it is difficult
to imagine that the legislature while enacting Section 9 of the
Act intended to make a provision which was dehors the
accepted principles that governs the grant of interim
injunction—Except for the residual Clause (e) which is very
widely worded, the power to grant injunctions remain the
same.

Simplex Infrastructures Ltd. v. National Highways
Authority of India ......cccceveriiiieii e, 274

Sections 48, 49—Decree holder, company based in Arizona,
USA and Judgment Debtor, Indian Company at New Delhi
entered into Trade Mark Licence Agreement which contained
Arbitration Clause—Dispute arose between parties, matter
referred to Arbitration of International Chambers of
Commerce, Paris—Arbitration Award passed in favour of
decree holder which moved execution petition to seek
enforcement of foreign award—Objection filed by JD; it
urged, award contrary to public policy of India as it was
contrary to express terms of contract between parties—As
per decree holder, foreign award cannot be challenged on
merits and it did not violate public policy of India—Held:- In
respect of foreign awards, the defence of “public policy”
should be construed “narrowly” and the contraventions should

(i)

(iv)

be “something more than the contravention of the law of
India—The doctrine must be construed in the sense as applied
in the field of private international law i.e. being contrary to
the fundamental policy of Indian Law—Also the foreign award
should be contrary to the interest of India or justice or
morality—Merely because a monetary award has been made
against an Indian entity on account of its commercial dealings
would not make the award either contrary to the interests of
India or justice or morality.

Penn Racquet Sports v. Mayor International Limited... 181

CENTRAL EXCISE ACT, 1944—Section 35—Petitioner

engaged in export of various goods under Rule 19 of Central
Excise Rules, 2002—It executed bond with Respondents for
exporting goods by purchasing manufactured excisable goods
duty free on basis of CT-1, issued from time to time by
Respondents—Necessary documents for scrutiny of
Respondents furnished by petitioner but show cause notices
served on petitioner—Replies tendered by petitioner with
prayer to drop proceedings and show cause notices—Assistant
Commissioner dealt with Show Cause Notices and ordered
to make demand of Rs. 3,29,819/- in terms of Section 11-
AC of Act—Appeal preferred by aggrieved petitioner dismissed
being time barred by one day and application for condonation
of delay rejected—Revision petition also dismissed—
Accordingly, petitioner preferred writ petitioner urging period
for reckoning limitation has to be computed from day the right
to prefer an appeal had accrued which was wrongly computed
by Commissioner—Percontra, Respondent no.2 submitted,
method of computation of limitation period adopted by
Commissioner not faulty—Held:- Sections 4 and 14, Limitation
Act, are not similar in their effect—Whereas under Section
14 of the Act the time spent can be excluded, Section 4 does
not entitle a person to add he days on which the Court is closed
to the statutory period—Section 4 of Limitation Act and
Section 10 of the General Clause Act enable a person to do
what the could not have done on a holiday on the next working
day—Commissioner and the revisional authority had correctly



v)
computed the period of limitation.

M/s. Uttam Sucrotech International (P) Limited v. Union of
India & ANOher ... 160

CODE OF CIVIL PROCEDURE, 1908—Order 6, Rule 17—

Section 96(3)—Order 2 Rule 2—Respondent No. 1 filed suit
for perpetual and mandatory injunction on tort of interference
allegedly committed by respondent no.2 by interfering with
their contract and illegally conspiring to replace Respondent
No.1 with another party which according to written statement,
is appellant—As Respondent No.2 had conceded, application
of respondent no.1 to amend plaint and to implead appellant
was allowed by Ld. Single Judge—Order challenged in
appeal—Plea taken, complete and total concession had not
been expressed—Cause of action and nature of suit has
changed by inclusion of new amendment—Held—Appellant
should have filed review application before Ld. Single Judge
stating that only a partial concession was made and had
opposed inclusion of amended prayer when orders were
reserved—Having failed to do so, appellant foreclosed from
contending that impugned order records position incorrectly—
Amendments in prayer clause would follow as a natural and
essential consequence to amendments in plaint—This is vital
for holistic determination of dispute—It shall be allowed so
as to avoid multiplicity of litigation amongst parties—New
prayer added on strength of some new averments added by
amendments will not qualitatively alter suit in every case—
Where amendment prayer is sought to be added on basis of
facts which are immcately attached to original cause of action
and either happens subsequently or comes to knowledge
subsequently such amendment cannot be said to substantially
alter nature of suit—It would be allowed if no prejudice is
caused to other party and plaintiff is not barred from filing
fresh suit for these reliefs—Amendment to prayers is essential
and unavoidable and impugned decision must be upheld—
Grounds on which the Courts are reluctant to allow an
amendment is where the plaintiff, through an amendment seeks
to change the nature of the suit or change the cause of action
originally pleaded in his plaint, or seeks to claim a relief which

(vi)
stands time barred. This however, does not preclude the
plaintiff to plead, through an amendment additional grounds
or cause of action, that came to his knowledge after filing of
the suit or those which happened subsequently but relate back
to the original cause of action pleaded in the original plaint.

Walchandnagar Industries Ltd. v. Saraswati Industrial
Syndicate Ltd. .....coooevviieieceee e 23

Section 2(12)—Mesne Profits—Claim at enhanced market
price—Suit property was let out by the plaintiff to the
defendant on a monthly rent of Rs. 72,000/-—Plaintiff
terminated the lease and filed a suit for possession and
recovery of rent/mesne profits—Decree of possession
passed—~Plaintiff directed to lead evidence on claim for rent
and mesne profit—Plaintiff claimed rent at the rate of Rs.
1,52,000/- per month on ground that monthly rentals of suit
property have increased from the date of lease agreement.
Held—If there had been any special or unusual rise in the
prevailing rents, then upon proof of such unusual rise within
that period, an additional sum as mesne profits would have
been payable—However the plaintiff did not prove an abnormal
increase in this period—Therefore claim of the plaintiff for
mesne profits at 1,52,000/- per month—Rejected—The mesne
profits are allowed only at Rs. 72,000/- per month.

M/s. Roshan Lal Vegetable Products Pvt. Ltd. v. M/s. Param
International & ANK. ... 350

Order 1 Rule 9 and 10—Order impleading appellant as co-
defendant challenged—~Plea taken, appellant not a necessary
party for suit between plaintiff and defendants and at best
appellant could have been called as witnesses in trial Court
and their presence is not necessary as parties—Held—Since
suit is one of tortious interference containing allegations of
conspiracy, presence of alleged co-conspirator, who is also
beneficiary as a party is not only proper but also is
necessary—Injustice would be caused to appellant if it were
not to be impleaded since there is always likelihood of order
being passed which may be adverse to its interests—Plaintiff
would have run risk of being non suited for non joinder of



(vii)
appellant who is a necessary party—Ld. single judge committed
no error in impleading appellant.

Walchandnagar Industries Ltd. v. Saraswati Industrial
Syndicate Ltd. .......cccoovviiiiiiiece e 23

Order X1V, Rule 2—Appellant filed a suit for recovery—
Contended in plaint that Appellant was a registered partnership
firm under Indian Partnership Act 1932 (“PA”)—Fact denied
by the Respondent—Issues framed by Trial Court—
Subsequently Respondent filed an application under Order VII
Rule 11 seeking that suit be dismissed as it was not filed by
competent person—The person was not shown as a partner
of the firm in the Register of firms as on the date of filing of
the suit (a plea absent in the written statement)—Trial Court
dismissed the suit by reference to documentary evidence.
Held—A disputed question of fact cannot be tried either as
preliminary issue or by application under Order VII Rule 11
CPC—Respondent was not entitled to raise new issue in an
application under Order VII Rule 11 CPC—Departure from
written statement/pleading possible only by means of
amendment, Court had not decided the preliminary issue by
taking the averments of the plaint as correct but the judgment
had been passed by reference to documents filed by parties—
Disputed questions of fact (Such as Whether a person was a
partner of the firm as on the date of institution of the suit)
cannot be decided as a preliminary issue or by an application
under Order VII Rule 11.

M/s. Jagdamba Industries v. Sh. Krishan Pratap.......... 115

Order 6 Rule 17—Amendment Application—Rejection by First
Appellate Court upheld—Appellant filed a suit for declaration
that the Appellant stood duly selected to the post of Assistant
teacher and was entitled to all consequential benefits—Suit
dismissed by the Trial Court—Before first Appellate Court—
Appellant filed an application under Order 6 Rule 17 CPC
contending that he had made representations to Respondents
to absorb him in another school as similarly placed persons—
Application dismissed; no appeal filed against the order
dismissing appeal—Challenged as one of the grounds in second

(viii)
appeal. Held—No revision or appeal had been filed against the
order dismissing application even assuming, plea can be taken

in second appeal, it would raise a new cause of action
application therefore rightly rejected.

Badri Prasad Tiwari v. The Directorate of Education
L O L T 133

Section 96—Total sale consideration was Rs. 90,000 of which
Rs. 10,000 had been paid on the date of Agreement to Sell
dated 6.10.86—Balance was to be paid within one month by
6.11.86—Trial Court decreed the suit of the Respondent for
specific performance—Balance consideration deposited after
passing of the decree—Judgment and decree challenged in
first appeal. Held—Court of first appeal is Competent for
examining both findings of fact and law—TFindings of Trial
Court perverse—Respondent did not file documents to prove
his capacity to pay balance consideration—Evidence relied
upon, grossly insufficient—Readiness and willingness to pay
must be on the date of performance and not date of decree.

Shri Thakur Dass Verma & Anr. v.
Shri Harish Chand .........ccccoeeiiiiiiiii e 138

Order 41, Rule 27—Respondent filed a suit for possession and
mesne profits—Appellant did not lead evidence to support his
case—Suit decreed by Trial Court—Affirmed in first appeal—
Application under Order 41 Rule 27 for placing on record
documents filed for the first time before Appellate Court—
Dismissed—Submitted in second appeal—Appellant, Canadian
resident, was contesting through Power of Attorney (PoA)
who did not appear in Court after strained relations
subsequently fresh PoA executed by Appellant—Application
under Order 41 Rule 27 CPC filed after 51 days of fresh
PoA—Held, delay in filing application explained—Case of
appellant, no borne from records as even the said documents
did not establish the Appellant's locus qua the suit property—
Only an attempt to delay proceedings.

Shri Bhupinder Singh v. Shri Mahavir Singh & Ors.... 150

— Section 148—Awrbitration and Conciliation Act, 1996—Sections



(ix)

48, 49—Decree holder, company based in Arizona, USA and
Judgment Debtor, Indian Company at New Delhi entered into
Trade Mark Licence Agreement which contained Arbitration
Clause—Dispute arose between parties, matter referred to
Arbitration of International Chambers of Commerce, Paris—
Acrbitration Award passed in favour of decree holder which
moved execution petition to seek enforcement of foreign
award—Objection filed by JD; it urged, award contrary to
public policy of India as it was contrary to express terms of
contract between parties—As per decree holder, foreign award
cannot be challenged on merits and it did not violate public
policy of India—Held:- In respect of foreign awards, the
defence of “public policy” should be construed “narrowly”
and the contraventions should be “something more than the
contravention of the law of India—The doctrine must be
construed in the sense as applied in the field of private
international law i.e. being contrary to the fundamental policy
of Indian Law—Also the foreign award should be contrary
to the interest of India or justice or morality—Merely because
a monetary award has been made against an Indian entity on
account of its commercial dealings would not make the award
either contrary to the interests of India or justice or morality.

Penn Racquet Sports v. Mayor International Limited... 181

Order 17 Rule 2—Leave to defend—Defendant no.2 to 4
Directors of Defendant no. 1 Ltd. Company—Defendant no.5
subsidiary of Punjab Agro Industries Corporation Ltd. (an
Associate of Defendant no.1)—Plaintiff alleged that Defendant
no.2 to 4 induced him to part with Rs. 2.40 Crores for supply
of wheat—Said amount deposited with Defendant no. 5 in
account of Defendant no.1—Defendant no.5 issued two
orders for release of wheat in account of Defendant no.1—
Defendant no.5 informed plaintiff about refund of remaining
amount and first sought his affidavit prior to releasing the
amount to Defendant no.1—Plaintiff filed affidavit dropping
claims qua Defendant no.5—Subsequently money released to
Defendant no.1—Defendant no.1 also released amount to
plaintiff leaving outstanding balance of Rs. 37,82,000—
Cheque issued by Defendant no.1 for the said sum—Cheque

)

dishonoured—Suit for recovery filed under Order XXXVII
Code of Civil Procedure—Applications filed by defendant for
leave to contest—Held—Defendant no.1 admittedly issued
cheque—Though claimed name of payee left blank—Cheque
was left blank—Cheque stated to be delivered to Defendant
no.5—No reason given why name of left blank—Company
does not ordinarily issue cheques in such manner nor are the
same accepted—Said contention difficult of accept—No
dispute as to the issuance of cheque—Thus no worthwhile
defence raised—Inevitable conclusion that balance amount
was agreed to be paid by Defendant no.1 to Plaintiff—No
triable issue raised—Defence raised highly implausible that
Defendant could defeat case of Plaintif—Hence application
of Defendants dismissed—Defendant no.2 to 4 Directors of
Defendant no.1—Hence not personally liable—Plaintiff not
entitled to decree against them—Defendant no.5 is separate
company—No privity of contract between Plaintiff and
Defendant no.5—Thus no decree can be passed against
Defendant no.5 as well.

Shri Narender Gupta v. M/s Reliance Polycrete
Ltd. & OFS. it 229

Order 22 Rule 4—Regular Second Appeal against the judgment
of Appellate Court endorsing the judgment of Trial Court
dismissing the suit seeking injunction against defendant who
had died during pendency of suit. Whether right to sue survives
against the legal heirs when suit is simplicitor suit for
permanent injunction—Held—Cause of action against the
deceased alone, grievance against defendant in his personal
capacity. Cause of action does not extent to legal
representatives. Appeal dismissed.

Smt. Bhagwanti v. Shri Kanshi Ram Through
Legal HEirs ....ooiieiiei e 444

Order 23, Rule 3—Plaintiffs registered society, filed suit for
declaration & permanent injunction claiming defendants no.2
to 4 not inducted members and elections held in March, April
2007 invalid—Also, defendant no. 1 had no lawful authority
to hold himself out as President and other defendants be



(xi)

restrained from representing themselves to be members of
society—Plaintiffs also sought for mandatory injunction and
other allied consequential reliefs in respect of elections and
other actions taken pursuant to it, after April 2007—During
course of proceedings, on 19.05.2010, parties arrived at an
arrangement and finally ended the suit on recording terms of
agreement—Appeal preserved but was permitted to be
withdrawn by plaintif—However, plaintiffs challenged said
order by filing a review petition—They urged recording of
order dt. 19.05.2010 was without their consent and their
counsel protested about disposal of suit on the basis of given
proposals—As per defendants, review petition misconceived
and after thought as results of election were apparent—
Moreover, counsel appearing on behalf of plaintiff was
authorized to make submissions and if necessary, record
concessions on their behalf who had implied authority to
compromise or to agree to matter relating to parties—Held:-
The Court is bound to accept the statement of the Judges
recorded in their judgment, as to what transpired in Court—
It cannot allow the statement of the Judges to be contradicted
by statements at the Bar or by affidavit and other evidence—
The principle is well settled that statements of fact as to what
transpired at the hearing, recorded in the judgment of the
Court, are conclusive of the facts so stated and no one can
contradict such statements by affidavit or other evidence—If
a party thinks that the happenings in Court have been wrongly
recorded in a judgment, it is incumbent, upon the party, while
the matter is still fresh in the minds of the Judge, to call
attention of the very judges who have made the record of the
fact that the statement made with regard to his conduct was
a statement that had been made in error—That is the only way
to have the record corrected—If no such step is taken, the
matter must necessarily end there—Plaintiffs failed to establish
that what was recorded was not within the authority of their
counsel and they had calculatedly changed the previous
counsel.

Bhagwan Mahaveer Educational Society (Regd.) &
Ors. v. Mr. Rajesh Jindal & OFS. ......cccoocvvvvvrvienieriennn, 398

(xii)

CODE OF CRIMINAL PROCEDURE, 1973—Section 389—

Suspension of sentence—Narcotic Drugs and Psychotropic
Substance Act, 1985—Sections 27-A, 32-A & 37—Vide Trial
Court Judgment appellant convicted and sentenced u/s 27-A—
Appeal—Application for suspension of sentence—Held, Courts
under legal obligation to exercise power of suspension of
sentence within parameters of Section 37—When granting
suspension of sentence Court has to satisfy itself not only on
broad principles of law laid down for suspension of sentence
but also the parameters provided u/s 37(1)(b)(ii)—The
satisfaction that needs to be recorded at this stage is of
“reasonable grounds” which means something more than
prima facie grounds—Roving enquiry of evidence not required
at this stage—Appellate Court only needs to satisfy itself that
prima facie there exists grounds because of which the appeal
when heard may result in decision favourable to appellant—
On facts held, considering that only piece of evidence to
connect appellant to the offence was disclosure statement
which is not substantive piece of evidence, he did not misuse
liberty granted during bail, his jail conduct was satisfactory,
his age and ill-health and he had a daughter of marriageable
age with no one in the family to take care of her needs, he
was entitled to suspension of sentence—Application allowed.

Rajesh Bhalla v. State (NCT of Delhi) .......cccccceovevennnen. 14

CONSTITUTION OF INDIA,1950—Respondent no.1,

partnership firm enjoyed status of Small Scale Industry for
purposes of Excise Act and was granted exemption from
payment of excise duty for manufacturing machines for
production of wires and cables—Central Excise Officers visited
premises of Respondent no.1 with prior information that
Respondent no.1 was using brand/logo/trade name of
‘Minimax’ which belonged to some other unit i.e. M/s
Minimax Engineering Industries—Show cause notice issued
to Respondent no.1 seeking explanation as to why status of
small scale industry should not be withdrawn/cancelled and
exemption be denied as Respondent no.1 violated condition
no.4 of the Notification N0.8/99 CE by using brand name of



(xiii)

trade name of another person—After considering reply
adjudicating authority found violation of condition 1V in
Notification N0.8/2002—Respondent no.1 preferred appeal
before Commissioner of Central Excise which was
dismissed—Further, appeal preferred before Custom Excise
& Service Tax Appellate Tribunal was allowed—Aggrieved by
said order of Tribunal, appellant department preferred appeal
Held:- In order to qualify as ‘brand name’ or ‘trade name’ it
has to be established that such a mark, symbol, design or name
etc. has acquired the reputation of the nature that one is able
to associate the said mark etc. with the manufacturer—What
is necessary is that the said mark is of the nature that it
establishes connection between the product and the person—
Initially three brothers were doing business together and using
mark ‘Minimax’—Later on, two brothers formed partnership
firm and started separate business using same name
‘Minimax’—In these circumstances, it cannot be said that
partnership firm started using the name ‘Minimax’ which
belong to M/s Minimax Engineering Industries.

Commissioner of Central Excise v. Minimax
INAUSEIES & ANT. it 306

Petitioner, owner of Flat in VVasant Cooperative Group Housing
Society Delhi carried out certain additions and alterations in
his Flat which were booked as unauthorized by MCD and order
of demolition passed—~Petitioner preferred writ petition seeking
direction to Government to take decision on report of Dogra
Committee appointed by Government which had recommended
for extention of permission for additions and alterations as in
DDA Flats, to CGHS Flats also—Held:- In Government, Policy
matter where power to do or not to do a thing is optional and
discretionary there is no statutory obligation—Direction to the
Executive to do a particular thing cannot be given even where
matter is of public importance—Courts do not interfere in the
policy matters of the State unless the policy violates the
mandate of the Constitution or any statutory provision or is
otherwise actuated by malafides.

P.N. Kohli v. Union of India & Others ..........coveverneeee. 340

(xiv)

COPY RIGHT ACT, 1957—PIlaintiff filed suit along with

interlocutory application for restraining defendants from using
infringing mark KRISHNA or any other mark which was
deceptively and confusingly similar to plaintiff's mark—
Plaintiff urged, label mark KRISHNA depicting picture of Lord
Krishna standing on lotus flower registered for plaintiff in
respect of milk and dairy products falling in class 29—It also
obtained copyright registration under Copyright Act and used
mark Krishna since 1922 and attained valuable goodwill and
reputation with respect to said trademark—Defendant used
similar mark (KRISHNA) thereby infringing registered
trademark of plaintiff—As per defendant, it used name
“Krishna” preceded by words Parul's Lord Krishna which is
qualified mark not resulting in infringement—Moreover,
plaintiff could not claim monopoly on use of mark “Krishna”
as several registrations used word mark Krishna in respect
of various products by different persons—Held: In a case
where a registered mark appears with a prefix and the
registered mark over which rights are claimed is either a
descriptive mark or a common name, the test for requisite
distinctiveness is to be applied—Not withstanding, the
registration of marks, the courts are entitled to, prima facie
examine the validity of such registrations in the light of
provisions of Sections 9, 30 & 35 of the Act—Defendant
permitted to use label mark with condition that prefix Parul
and Lord shall have a font size and prominence similar to
KRISHNA.

Bhole Baba Milk Food Industries Limited v. Parul
Food Specialities (P) Limited .........ccccoovevevivivcieririnnn, 317

Section 63—Copyright Rules, 1958—Rule 16 (3) and (4)—
Petitioner filed applications in respect of artistic works for
protection under Copyright Act—Objections filed by
respondent No.3 to grant of registrations—Registrar dismissed
objections being time barred—In appeal, Copyright Board held
objections can be filed within reasonable time immediately after
person comes to know about filing of application and directed
entries made in Register of Copyrights to be expunged—Order



(xv)

assailed before High Court—Plea taken, when admittedly
objections were filed beyond thirty days of filing of application
for registration in view of Rule 16, objection were clearly time
barred—Per contra, plea taken, there was no provision for
advertisement of filing of application seeking registration of a
copyright—Knowledge of filing of application would ordinarily
be only after registration is granted—Decision of board
reasonable and did not call for interference—Held—Under
scheme of Act and Rules there is, unlike in case of a trademark,
no provision for advertisement of application—A person
objecting to grant of registration can possibly know of filing
of application only after registration is granted—Remedy for
such a person is to file application for rectification thereafter—
That by no means permits respondent No.3 to file objections
beyond period of thirty days after filing of application—There
is no such provision under the Act or Rules enabling objections
to be filed within a ‘reasonable time’ after objector coming
to know of filing of application seeking registration—
Respondent No.3 has not stated when it came to know of
filing of applications by petitioner—There was no question of
computing any thirty day period from date of such
knowledge—Objections filed by objectors were time barred—
Order of Board holding objections filed by Respondent No.3
not time barred set aside.

Surinder Prakash Gupta v. Union of India & Ors....... 257

DELHI HIGH COURT ACT, 1966—Section 10—Refusal to

amend as well as refusal to implead are of such moment as
would justify appeal under Letters Patent or in case of Delhi
High Court under Delhi High Court Act.

Walchandnagar Industries Ltd. v. Saraswati
Industrial Syndicate Ltd. .........cccoovviieveiiininniinesieneieene 23

DELHI RENT CONTROL ACT, 1950—Section 50—Regular

second appeal against order of the Appellate Court endorsing
the findings of the Trial Court dismissing the suit for
possession, permanent injunction and damages qua suit
property which is commercial. Held—Gian Devi Anand vs.
Jeevan Kumar & Ors. not overruled by Satyawati Sharma
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(Dead) by LR's vs. Union of India. Gian Devi decided the
issue of heritability of tenancy rights of commercial premises,
which proposition was not in challenge in case of Satyawati.
Rent less than Rs. 3500/- Defendant protected as a tenant as
he inherited the tenancy, bar of Section 50 applicable, suit
rightly dismissed.

Smt. Sudha Aggarwal & Ors. v. Shri Sunil
KUMAF JAIN ... 416

DELHI SCHOOL EDUCATION RULES, 1973—Rule 114A—

Resignation by employee to be accepted within 30 days by
managing committee with approval of Director—Requires
fulfillment of both conditions—Acceptance of resignation
tendered and approval by directorate of Education—Twin
conditions are cumulative and not alternative—Failing one,
resignation cannot be said to be final.

Manager, Shri Sanatan Dharam Saraswati Bal Mandir
School & Anr. v. Shri K.P. Bansal & Ors. .................. 209

GENERAL CLAUSES ACT, 1897—Section 27 and Indian

Evidence Act, 1873—Section 14(1)(e)—Regular second appeal
against order of the Appellate Court endorsing the findings of
the Trial Court dismissing the suit seeking recovery of
possession and damages of suit property holding tenancy was
not duly terminated. Notice terminating tenancy sent vide
registered A.D.—Whether there is presumption u/s 27 of
General Clauses Act in favour of Plaintiff—Held—Section
specifically postulates that the registered A.D. envelope must
be prepaid and properly addressed to the addressee; this being
missing, no presumption arises in favour of plaintiff. Appeal
dismissed.

Chand Krishan Bhalla v. Harpal Singh........c..ccccccoue.... 420

Section 10, Central Excise Act, 1944—Section 35—Petitioner
engaged in export of various goods under Rule 19 of Central
Excise Rules, 2002—It executed bond with Respondents for
exporting goods by purchasing manufactured excisable goods
duty free on basis of CT-1, issued from time to time by
Respondents—Necessary documents for scrutiny of
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Respondents furnished by petitioner but show cause notices
served on petitioner—Replies tendered by petitioner with
prayer to drop proceedings and show cause notices—Assistant
Commissioner dealt with Show Cause Notices and ordered
to make demand of Rs. 3,29,819/- in terms of Section 11-
AC of Act—Appeal preferred by aggrieved petitioner dismissed
being time barred by one day and application for condonation
of delay rejected—Revision petition also dismissed—
Accordingly, petitioner preferred writ petitioner urging period
for reckoning limitation has to be computed from day the right
to prefer an appeal had accrued which was wrongly computed
by Commissioner—Percontra, Respondent no.2 submitted,
method of computation of limitation period adopted by
Commissioner not faulty—Held:- Sections 4 and 14, Limitation
Act, are not similar in their effect—Whereas under Section
14 of the Act the time spent can be excluded, Section 4 does
not entitle a person to add he days on which the Court is closed
to the statutory period—Section 4 of Limitation Act and
Section 10 of the General Clause Act enable a person to do
what the could not have done on a holiday on the next working
day—Commissioner and the revisional authority had correctly
computed the period of limitation.

M/s. Uttam Sucrotech International (P) Limited v. Union of
India & ANOher ..., 160

HINDU MARRIAGE ACT, 1955—Section 13 (1) (ia) (b), 23(1)

(b) and 28—Indian Evidence Act, 1872—Section 138—
Judgment and decree of divorce passed in favour of
respondent and against appellant, challenged in appeal before
High Court—Plea taken, alleged act of cruelty committed by
appellant stands condoned as child was conceived by appellant
thereafter—Passionate letters sent by respondent also
condoned cruelty—Per contra, plea taken since appellant had
committed various acts of cruelty after love letters written by
respondent, all previous acts of cruelty got revived—Held—
Conception of child is unflinching proof of condonation of
acts of cruelty of offending spouse—There cannot be
condonation of cruelty if offending spouse continues to
indulge in commission of further acts of cruelty, either
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physical or mental—Acts of cruelty got revived when a false
criminal complaint was lodged by appellant with Crime Against
Women Cell and also because of abusive language used by
appellant in tape recorded conversation—Condition involved
in case of revival of offence after condonation is not only that
same matrimonial offence will not be committed but also that
condoned spouse will in future fulfill in all respects obligations
of marriage—Despite forgiveness and tolerance of respondent,
appellant continued her vicious behaviour—In face of
subsequent conduct of appellant, acts of cruelty would stand
revived and respondent entitled to decree of divorce.

Dr. Seema v. Dr. Alkesh Chaudhary ..........ccccceovrvennnn. 378

INDIAN CONTRACT ACT, 1872—Section 23—Registration

Act, 1908—Section 17 and 49—Transfer of Property Act,
1882—Section 106 and 116 Code of Civil Procedure, 1908—
Section 34—As per lease deed, defendant/lessee agreed to pay
increase in House Tax—Rateable value of property increased
and NDMC demanded difference of tax—~Plaintiff/lessor
demanded increased tax from defendant—Suit filed to recover
increased tax—Plea of defendant that defendant liable only in
case of increase in levies or rates other than rates of house
tax and ground rent—What has been increased is reteable value
and not the rate of house tax, no liability in respect of house
tax can be imposed on it—Since no registered sale deed was
executed after lease deed expired by efflux of time, terms and
conditions contained in lease deed are not binding on defendant
and house tax for period after expiry of agreed terms of lease
cannot be recovered from defendant—Held—Agreement by
tenant agreeing to bear increase in house tax of premises taken
by him on rent is perfectly legal and binding on parties—There
can be no logic behind agreeing to pay increase in amount of
house tax as a result of increase in rate of which tax is levied
on reteable value and not paying in case increase is due to
enhancement of rateable value—What is material to parties is
net outgo towards house tax, irrespective of whether it
increases/decreases due to revision of rateable value or due
to revision of rates—Even on expiry of terms of lease, terms
and conditions contained in lease deed continue to bind parties,
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so long as defendant was holding over tenancy premises—
Suit decreed.

Abaskar Construction Pvt. Ltd. v. Pakistan International
ATTTINES oottt 447

INDIAN EVIDENCE ACT, 1873—Section 14(1)(e)—Regular

second appeal against order of the Appellate Court endorsing
the findings of the Trial Court dismissing the suit seeking
recovery of possession and damages of suit property holding
tenancy was not duly terminated. Notice terminating tenancy
sent vide registered A.D.—Whether there is presumption u/s
27 of General Clauses Act in favour of Plaintiff—Held—
Section specifically postulates that the registered A.D. envelope
must be prepaid and properly addressed to the addressee; this
being missing, no presumption arises in favour of plaintiff.
Appeal dismissed.

Chand Krishan Bhalla v. Harpal Singh...........cc.cccceei. 420

Section 138—Judgment and decree of divorce passed in
favour of respondent and against appellant, challenged in
appeal before High Court—Plea taken, alleged act of cruelty
committed by appellant stands condoned as child was
conceived by appellant thereafter—Passionate letters sent by
respondent also condoned cruelty—Per contra, plea taken
since appellant had committed various acts of cruelty after
love letters written by respondent, all previous acts of cruelty
got revived—Held—Conception of child is unflinching proof
of condonation of acts of cruelty of offending spouse—There
cannot be condonation of cruelty if offending spouse
continues to indulge in commission of further acts of cruelty,
either physical or mental—Acts of cruelty got revived when
a false criminal complaint was lodged by appellant with Crime
Against Women Cell and also because of abusive language
used by appellant in tape recorded conversation—Condition
involved in case of revival of offence after condonation is not
only that same matrimonial offence will not be committed but
also that condoned spouse will in future fulfill in all respects
obligations of marriage—Despite forgiveness and tolerance of
respondent, appellant continued her vicious behaviour—In face
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of subsequent conduct of appellant, acts of cruelty would
stand revived and respondent entitled to decree of divorce.

Dr. Seema v. Dr. Alkesh Chaudhary ........c.ccccoeevrvennnne. 378

INDIAN PENAL CODE, 1860—Section 302, 304—~Petitioner,

constable under Border Security Force was on duty at Indo
Bangladesh Border—He was charged under Section 302 for
having murdered one woman on the border—Trial conducted
at General Security Force Court which held petitioner guilty
of having committed offence punishable under Section 304
Part 1l—Aggrieved petitioner preferred writ petition challenging
the order—He urged woman indulged in smuggling of
countrymade liquor to Bangladesh, and on being stopped she
along with other women became aggressive—Thus, he in self
defence, fired one round from his SLR which proved fatal
for woman—Held:- In order to justify the act of causing death
of the assailant, the accused has simply to satisfy the Court
that he was faced with an assault which caused a reasonable
apprehension of death or grievous hurt—Petitioner acquitted.

Ex. Ct. Rajesh Kumar v. UOI and Others..........c.cce..... 358

Sections 304 Part 1l—Son of the deceased and complainant
was coming on the scooter when the appellant stopped him
and a quarrel took place between them—When the deceased
and his wife were separating them appellant gave a fist blow
on the chest of deceased because of which he fell and became
unconscious—He was declared brought dead in the hospital—
On statement of the wife of the deceased, FIR lodged—Trial
Court convicted appellant for offence u/s 304-B (Il) and
sentenced him to undergo RI for a period of 3 years and to
pay fine of Rs. 10,000/- and in default RI for three months—
Held, proved by medical evidence that deceased died due to
heart attack and that death natural due to disease process—
Wife of deceased testified that he was a heart patient—
Appellant cannot be attributed any intention or knowledge to
cause an injury likely to cause death—One single blow on chest
region cannot be said to be with the intention or knowledge
of causing grievous hurt—Conviction altered to offence u/s
323 IPC and sentence to period already undergone—Appeal



disposed of.
Satya Prakash v. State ........ccccoocevivvieiinienienese e, 10

Section 304-B/498A/34 Trial Court convicted appellant u/s
304-B/498A/34 IPC and sentenced her to RI of 7 years and
fine of Rs. 1,000/- No evidence on record as to who in the
family of the in laws had put demand of Rs. 50,000/- and
scooter—No evidence to show that cruelty of any kind was
perpetuated on the deceased for this demand—Mere demand
is not pre requisite of Section 304-B; there should be demand
coupled with cruelty or harassment in connection with
demand—-List of articles of dowry and istridhan filed in court
by brother of deceased in Court showed that not a case where
dowry was demanded—To convict person for abetment of
suicide apart from suicide it has to be proved that the appellant
or accused was instrumental in commission of suicide—Since
no evidence of cruelty presumption u/s 113 Cr.PC cannot be
raised—Conviction cannot also be u/s 306—Trial Court
should not act as mere umpires but should ask questions to
the witnesses to ascertain the truth—Appeal allowed—
Appellant acquitted.

Rani v. The State of NCT of Delhi ....cccceovevvveviciiieeine, 1

Section 302—On receipt of DD, the police reached the spot
where deadbody of wife of appellant found in shop/room
where appellant staying with her, his three children and
nephew—Cause of death was opined as death due to
throttling—As per prosecution case, the appellant had throttled
the deceased in the course of a quarrel which was on account
of illicit relationship of the deceased with the nephew of the
appellant—Next day of incident appellant made extra judicial
confession to PW12 about the murder of his wife—Relying
on the circumstances of extra judicial confession, motive—
Ilicit relationship of wife with nephew, evidence of last seen
and subsequent conduct in absconding after the offence trial
Court convicted appellant u/s 302—Held, on the basis of
testimony of PW12, it cannot be held that extra judicial
confession was made by accused—No evidence on record
to prove motive or even the approximate time or date of death
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in order to prove evidence of “last seen”—Subsequent
conduct by itself insufficient to prove that it could only be
the appellant who was responsible for the murder—Where a
case rests on circumstantial evidence, it is bounden duty of
prosecution to establish that from the circumstances the only
conclusion that can be drawn is the guilt of the accused and
the circumstance established must be inconsistent with the
innocence of the accused—Appellant acquitted—Appeal
allowed.

GaNESh V. SEAtE .....veviiieiie e 243

INDIAN STAMP ACT, 1899—Section 36—Specific Relief Act,

1963—Section 16(c), 19(a) and (b), 20—Code of Civil
Procedure, 1908—Order XLI Rule 22—Suit for specific
performance of agreement to sell filed by Respondent No. 1
and 2 against mother of Respondent No. 3 to 6 and appellants
who were subsequent purchasers—Case of Respondent No.
3 to 6 that their mother had already entered into agreement to
sell with appellants and question of entering into agreement
to sell with Respondent No. 1 and 2 did not arise—Agreement
to sell and documents of Respondent No.1 and 2 are
fabricated—Rather Respondent No.1 and 2 had agreed to sell
their land to mother of Respondent No.3 to 6—Trial Court
decreed the suit—Order assailed in appeal—Plea taken,
agreement to sell with appellants was entered into prior to
alleged agreement to sell with Respondent No. 1 and 2—By
virtue of registered receipt, irrevocable power of attorney and
registered sale deed, appellants were full owners of suit land—
Per contra, case of Respondent No. 1 and 2 that agreement
to sell in favour of appellants not proved in evidence as it was
on unstamped paper—Held—Once instrument has been
admitted in evidence, such admission should not be questioned
subsequently on ground that instrument was not duly
stamped—Subsequent agreement to sell can be of no
significance in view of prior agreement to sell more so as prior
agreement to sell ultimately culminated in execution of duly
registered sale deed in favour of appellants—If a party relies
upon agreement to sell of a date prior to date of agreement to
sell of which specific performance is claimed, relief of specific
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performance cannot be granted to party whose agreement to
sell is of a subsequent date—After entering into agreement to
sell vendor was in a position of trust qua purchaser and if
vendor thereafter conveys title to a third party, title of such
party is subject to agreement of its vendor—Even if appellants
had been subsequent transferees (which they are not), no
decree for specific performance could have been passed by
Trial Court without joining them in conveyance deed—
Respondent No. 1 and 2 have paid only Rs. 1,000/- and are
not entitled to decree of specific performance on payment of
Rs. 59,000/- On balancing equities, there is no justification
for exercise of discretionary powers of this Court to grant
equitable relief of specific performance—Impugned judgment
and decree of Trial Court set aside with cost.

Smt. Phool Kaur & Ors. v. Sardar Singh & Ors. .......... 73

LAND ACQUISITION ACT, 1894—Section 5A, Section 6,

Section 17—~Petitioner challenged acquisition proceeding
initiated as well as notification under Section 17 (4) of Act—
It claimed to be owner of land measuring 14 Biswas and 8
Biswanisi in Village Khampur, Delhi—It urged, Notification
issued by Respondents required land in question for public
purpose namely for construction of sewage pumping station
by Delhi Jal Board—On receipt of notice, petitioner came to
know for first time about acquisition proceedings—As small
piece of land belonging to petitioner was to be acquired,
therefore, personal service on the petitioner was necessary
which was not done—Moreover, no notification under Section
4 was affixed on land in question, thus, once notification under
Section 4 fails then entire acquisition proceedings also had to
go—As per Respondents, valid cause for issuance of
notifications under Section 4, read with Section 17 (1) and
(4) of the Act existed as sewage pump station was a part of
larger grid to be constructed pursuant to orders passed in
various cases by Supreme Court with respect to cleaning of
river Yamuna and there was no malafide in acquisition
proceedings—Held:- A conjoint reading of provisions of
Section 4 & Section 45 shows that there is very much
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envisaged personal service upon a person in certain
circumstances—Acquisition of a small portion of land
belonging only to one person is a fit case where there ought
to be a personal service upon the person whose land is sought
to be required—In General Notification which involves
acquisition of large parcels of land involving many persons,
the existence of acquisition proceedings are easily known as
a large section of public is affected—Accordingly, there was
no due service upon the petitioner and the petitioner would
be entitled to compensation as on the date of possession of
land and not from the date of notification published under
Section 4 of the Act.

Seven Star Hotel & Resorts Pvt. Ltd. v. Union
of India & OthersS ......ccovviiiiie e 288

LIMITATION ACT, 1963—Section 4 & 14, General Clauses

Act, 1897—Section 10, Central Excise Act, 1944—Section
35—nPetitioner engaged in export of various goods under Rule
19 of Central Excise Rules, 2002—It executed bond with
Respondents for exporting goods by purchasing manufactured
excisable goods duty free on basis of CT-1, issued from time
to time by Respondents—Necessary documents for scrutiny
of Respondents furnished by petitioner but show cause notices
served on petitioner—Replies tendered by petitioner with
prayer to drop proceedings and show cause notices—Assistant
Commissioner dealt with Show Cause Notices and ordered
to make demand of Rs. 3,29,819/- in terms of Section 11-
AC of Act—Appeal preferred by aggrieved petitioner dismissed
being time barred by one day and application for condonation
of delay rejected—Revision petition also dismissed—
Accordingly, petitioner preferred writ petitioner urging period
for reckoning limitation has to be computed from day the right
to prefer an appeal had accrued which was wrongly computed
by Commissioner—Percontra, Respondent no.2 submitted,
method of computation of limitation period adopted by
Commissioner not faulty—Held:- Sections 4 and 14, Limitation
Act, are not similar in their effect—Whereas under Section
14 of the Act the time spent can be excluded, Section 4 does
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not entitle a person to add he days on which the Court is closed
to the statutory period—Section 4 of Limitation Act and
Section 10 of the General Clause Act enable a person to do
what the could not have done on a holiday on the next working
day—Commissioner and the revisional authority had correctly
computed the period of limitation.

M/s. Uttam Sucrotech International (P) Limited v.
Union of India & ANOther ... 160

SUIT—Institution—Filed by non-authorised individual—L.iable
to be dismissed if same not corrected within reasonable time.
Plaintiff Society instituted suit in 1983 for possession and
perpetual injunction qua suit property—Suit filed through its
Secretary—Secretary duly authorised vide resolution dated
14.11.1982—Issues framed on 03.09.2001—~Preliminary issue
whether suit instituted by duly authorised person—Plaintiff
society filed application in 2004 for amendment of plaint—
Averred that no resolution dated 14.11.1982, appropriate
resolution dated 20.10.1982—No reason given for delay of
21 years—Civil Court dismissed suit—No resolution
authorizing Secretary of Plaintiff Society—Hence suit not
maintainable—Appellate Court endorsed finding of Civil
Court—Hence present second appeal. Technicalities—No
perversity in finding—Suit filed in 1983—Specific objection
taken in written statement filed in 1983—Amendment
application filed after more than two decades—Even new
resolution does not pertain to Plaintiff—Categorical averment
with reference to resolution by Plaintiff subsequently found
to be non-existent—Hence no substantial question of law—
Dismissed.

Shri Sanatan Dharam Sabha, New Delhi v. Sh. Chander Bhan
(Since Deceased) through LS. .......ccccovevcvvverininnienennnns 175

NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCE

ACT, 1985—Sections 27-A, 32-A & 37—Vide Trial Court
Judgment appellant convicted and sentenced u/s 27-A—
Appeal—Application for suspension of sentence—Held, Courts
under legal obligation to exercise power of suspension of
sentence within parameters of Section 37—When granting
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suspension of sentence Court has to satisfy itself not only on
broad principles of law laid down for suspension of sentence
but also the parameters provided u/s 37(1)(b)(ii)—The
satisfaction that needs to be recorded at this stage is of
“reasonable grounds” which means something more than
prima facie grounds—Roving enquiry of evidence not required
at this stage—Appellate Court only needs to satisfy itself that
prima facie there exists grounds because of which the appeal
when heard may result in decision favourable to appellant—
On facts held, considering that only piece of evidence to
connect appellant to the offence was disclosure statement
which is not substantive piece of evidence, he did not misuse
liberty granted during bail, his jail conduct was satisfactory,
his age and ill-health and he had a daughter of marriageable
age with no one in the family to take care of her needs, he
was entitled to suspension of sentence—Application allowed.

Rajesh Bhalla v. State (NCT of Delhi) .......cccccoovevvennnen. 14

RAILWAY CLAIMS TRIBUNAL ACT, 1987—Section 16,

123(c) (2), 124A (b) and (c)—Appellant filed claim before
Railway Tribunal for payment of compensation on account
of death of a bona fide passenger—Case of appellant before
Tribunal that deceased while proceedings towards door of train
for throwing out contents of stomach, accidentally fell down
from train due to jerk and sustained injuries on his person and
died—Per contra, case of respondent was that death of
deceased had occurred on account of his own negligence in
as much as he was hit by pole of signal and not due to jerk—
Railway Tribunal dismissed claim—Order challenged before
High Court—Held—Even if DRM's report is taken as correctly
made, situation would still not warrant that passenger was
guilty of any criminal act so as to cover case under clause
(c) of proviso to Section 124 A—No evidence has been led
even by the respondent to prove that anybody saw passenger
travelling in train negligently so as to bring his conduct in
exceptions provided for under Section 124A of Act—
Respondents directed to pay Rs. 4 lakhs which is amount fixed
towards compensation in case of death along with interest @
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9% per annum w.e.f. date of filing of claim petition.
Smt. Vidyawati v. Union of India.......cccccoovrvvnrvninnnnnn. 237

SERVICE LAW—Declaration of subsistence of contract of

employee after removal from service—Normally not given—
Three exceptions—Where removal of public servant in
contravention of Article 311—Where worker is sought to be
reinstated on being dismissed—Where statutory body acts in
violation of statutory provisions—School has acted in breach
of Section 114A of Delhi School Education Rules—No
substantial question of law—Hence appeal dismissed.

Manager, Shri Sanatan Dharam Saraswati Bal Mandir School
& Anr. v. Shri K.P. Bansal & Ors. ......ccocvvneiciennn, 209

Where person illegally denied opportunity to work on
promoted post, Whether entitled to full salary and allowances
for that period—Plaintiff filed suit for declaration and
permanent injunction—Claimed entitlement to post of Principal
in Respondent School—Not called for interview for the said
post—Juniors to Plaintiff called for interview—Hence suit
filed—Trial Court decreed suit against Plaintiff—Jurisdiction
barred by Section 25, Delhi School Education Act (“DSEA”)—
Contract for personal service unenforceable—Appellate Court
upheld decision of lower Court—Regular Second appeal filed—
Matter remanded back to first appellate Court on 11.03.2004—
Appellate Court upheld finding of trial Court—Post of principal
a selection post and not promotional post—Hence present
second appeal. Only issue was whether the post of Principal
is a promotional post or a selection post—Before enactment
of Delhi School Education Act, 1973—Terms and conditions
of service of employees of Schools governed by Notifications/
Circulars of Delhi Administration—Ratio of JS Arora
considered—DSEA and Rules framed thereunder—Contain no
provision for method of recruitment to post of Principal—
Whether by direct recruitment, promotion or both.

Shri Satya Prakash Gupta v. Managing Committee,
Ramjas Higher Secondary School No. 1 & Ors. ........... 263

Ratio of Jaswant Rai examined—EXisting employee entitled to
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opt for service conditions prevailing prior to DSEA—Thus,
pre-existing rules to prevail—Usual practice of recruitment by
50% promotion and 50% by direct recruitment—Appellant not
granted interview on October 1977 for reason he had qualified
MA with 3" division—Respondent relied on notification dated
13.11.1975—Said notification already nullified by subsequent
notification dated 24.04.1977—Hence at time of interview,
Appellant entitled to interview.

Shri Satya Prakash Gupta v. Managing Committee,
Ramjas Higher Secondary School No. 1 & Ors. ........... 263

Finding that Principal is Selection post—Based on reason that
interview held for post—Ratio of Jaswant Rai ignored—
Vacancies to be filled by promotion or direct recruitment
according to rules made by Administrator—No such rules
pointed out.

Shri Satya Prakash Gupta v. Managing Committee,
Ramjas Higher Secondary School No. 1 & Ors. ........... 263

Appellant fully entitled to be called for interview—Respondent
School not denied qualifications of Appellant—Impugned
judgment set aside—Where person illegally denied opportunity
to work on promoted post, entitled t o full salary and
allowances for that period—Appeal allowed—Appellant entitled
to be promoted to post to Principal—All consequential benefits
to be paid since Appellant retired.

Shri Satya Prakash Gupta v. Managing Committee,
Ramjas Higher Secondary School No. 1 & Ors. ........... 263

Where person illegally denied opportunity to work on
promoted post, Whether entitled to full salary and allowances
for that period—Plaintiff filed suit for declaration and
permanent injunction—Claimed entitlement to post of Principal
in Respondent School—Not called for interview for the said
post—Juniors to Plaintiff called for interview—Hence suit
filed—Trial Court decreed suit against Plaintiff—Jurisdiction
barred by Section 25, Delhi School Education Act (“DSEA”)—
Contract for personal service unenforceable—Appellate Court
upheld decision of lower Court—Regular Second appeal filed—
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Matter remanded back to first appellate Court on 11.03.2004—
Appellate Court upheld finding of trial Court—Post of principal
a selection post and not promotional post—Hence present
second appeal. Only issue was whether the post of Principal
is a promotional post or a selection post—Before enactment
of Delhi School Education Act, 1973—Terms and conditions
of service of employees of Schools governed by Notifications/
Circulars of Delhi Administration—Ratio of JS Arora
considered—DSEA and Rules framed thereunder—Contain no
provision for method of recruitment to post of Principal—
Whether by direct recruitment, promotion or both.

Shri Satya Prakash Gupta v. Managing Committee, Ramjas
Higher Secondary School No. 1 & Ors. .....ccccceevenenen, 263

SICK INDUSTRIAL COMPANIES (SPECIAL PROVISION)

ACT, 1985—Section 3, 15, 16, 25; Board of Industrial and
Financial Reconstruction Regulations, 1987—Regulation 21:
Reference received by the Board of directors of Company
rejected by BIFR on ground that company did not approach
BIFR with clean hands—Held—Once reference is received by
BIFR, it is duty bound to determine whether the company has
become sick or not, BIFR did not return any such finding either
way. Irrespective of the alleged conduct of petitioner, once
reference is received by BIFR it has to make enquiry for
determining whether company has become sick or not.

M/s. Dwarikadhish Spinners Limited v. UCO
Bank & OFS. ..o 427

SPECIFIC RELIEF ACT, 1963—Section 14, 34—Declaration

of subsistence of employment contract—Plaintiff/Respondent
selected as TGT Math treacher by Appellant—Forced to
submit letter of resignation after working for 12 years—Suit
filed for declaration and mandatory injunction that resignation
letter obtained under pressure and coercion—Decree of
declaration passed by Civil Court—Mandatory injunction
passed directing reinstatment with full back wages and
consequential benefits—Appellate Court upheld decision of
Civil Court—Hence present second appeal—Held—Plaintiff
has made clear averment of harassment—Resignation forcibly
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obtained on 18.08.1991—Resignation accepted on 19.08.1991
with immediate effect—Resolution accepting resignation also
passed on 19.08.1991—Entire process completed within 3
days—Hence conclusion that resignation tendered under
coercion—Evident that Plaintiff had no intention of resigning—
No perversity in finding of Courts below.

Manager, Shri Sanatan Dharam Saraswati Bal Mandir School
& Anr. v. Shri K.P. Bansal & OFrs. .....c.ccoceiiieiiinnnn. 209

Section 16(c), 19(a) and (b), 20—Code of Civil Procedure,
1908—Order XLI Rule 22—Suit for specific performance of
agreement to sell filed by Respondent No. 1 and 2 against
mother of Respondent No. 3 to 6 and appellants who were
subsequent purchasers—Case of Respondent No. 3 to 6 that
their mother had already entered into agreement to sell with
appellants and question of entering into agreement to sell with
Respondent No. 1 and 2 did not arise—Agreement to sell and
documents of Respondent No.1 and 2 are fabricated—Rather
Respondent No.1 and 2 had agreed to sell their land to mother
of Respondent No.3 to 6—Trial Court decreed the suit—Order
assailed in appeal—Plea taken, agreement to sell with appellants
was entered into prior to alleged agreement to sell with
Respondent No. 1 and 2—By virtue of registered receipt,
irrevocable power of attorney and registered sale deed,
appellants were full owners of suit land—Per contra, case of
Respondent No. 1 and 2 that agreement to sell in favour of
appellants not proved in evidence as it was on unstamped
paper—Held—Once instrument has been admitted in evidence,
such admission should not be questioned subsequently on
ground that instrument was not duly stamped—Subsequent
agreement to sell can be of no significance in view of prior
agreement to sell more so as prior agreement to sell ultimately
culminated in execution of duly registered sale deed in favour
of appellants—If a party relies upon agreement to sell of a
date prior to date of agreement to sell of which specific
performance is claimed, relief of specific performance cannot
be granted to party whose agreement to sell is of a subsequent
date—After entering into agreement to sell vendor was in a
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position of trust qua purchaser and if vendor thereafter
conveys title to a third party, title of such party is subject to
agreement of its vendor—Even if appellants had been
subsequent transferees (which they are not), no decree for
specific performance could have been passed by Trial Court
without joining them in conveyance deed—Respondent No.
1 and 2 have paid only Rs. 1,000/- and are not entitled to
decree of specific performance on payment of Rs. 59,000/-
On balancing equities, there is no justification for exercise of
discretionary powers of this Court to grant equitable relief of
specific performance—Impugned judgment and decree of Trial
Court set aside with cost.

Smt. Phool Kaur & Ors. v. Sardar Singh & Ors. .......... 73

TRADE MARKS ACT, 1999—Sections 9, 30, 35, 57 & 124 and

Copy Right Act, 1957—Plaintiff filed suit along with
interlocutory application for restraining defendants from using
infringing mark KRISHNA or any other mark which was
deceptively and confusingly similar to plaintiff's mark—
Plaintiff urged, label mark KRISHNA depicting picture of Lord
Krishna standing on lotus flower registered for plaintiff in
respect of milk and dairy products falling in class 29—It also
obtained copyright registration under Copyright Act and used
mark Krishna since 1922 and attained valuable goodwill and
reputation with respect to said trademark—Defendant used
similar mark (KRISHNA) thereby infringing registered
trademark of plaintiff—As per defendant, it used name
“Krishna” preceded by words Parul's Lord Krishna which is
qualified mark not resulting in infringement—Moreover,
plaintiff could not claim monopoly on use of mark “Krishna”
as several registrations used word mark Krishna in respect
of various products by different persons—Held: In a case
where a registered mark appears with a prefix and the
registered mark over which rights are claimed is either a
descriptive mark or a common name, the test for requisite
distinctiveness is to be applied—Not withstanding, the
registration of marks, the courts are entitled to, prima facie
examine the validity of such registrations in the light of

(xxxii)
provisions of Sections 9, 30 & 35 of the Act—Defendant
permitted to use label mark with condition that prefix Parul

and Lord shall have a font size and prominence similar to
KRISHNA.

Bhole Baba Milk Food Industries Limited v. Parul Food
Specialities (P) Limited ........ccoocvvveriiiiniiene e 317

TRANSFER OF PROPERTY ACT, 1882—Section 106 and 116

Code of Civil Procedure, 1908—Section 34—As per lease
deed, defendant/lessee agreed to pay increase in House Tax—
Rateable value of property increased and NDMC demanded
difference of tax—Plaintiff/lessor demanded increased tax from
defendant—Suit filed to recover increased tax—Plea of
defendant that defendant liable only in case of increase in levies
or rates other than rates of house tax and ground rent—What
has been increased is reteable value and not the rate of house
tax, no liability in respect of house tax can be imposed on
it—Since no registered sale deed was executed after lease
deed expired by efflux of time, terms and conditions contained
in lease deed are not binding on defendant and house tax for
period after expiry of agreed terms of lease cannot be
recovered from defendant—Held—Agreement by tenant
agreeing to bear increase in house tax of premises taken by
him on rent is perfectly legal and binding on parties—There
can be no logic behind agreeing to pay increase in amount of
house tax as a result of increase in rate of which tax is levied
on reteable value and not paying in case increase is due to
enhancement of rateable value—What is material to parties is
net outgo towards house tax, irrespective of whether it
increases/decreases due to revision of rateable value or due
to revision of rates—Even on expiry of terms of lease, terms
and conditions contained in lease deed continue to bind parties,
so long as defendant was holding over tenancy premises—
Suit decreed.

Abaskar Construction Pvt. Ltd. v. Pakistan International
AIFTINES . 447
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CRL. APPEAL
RANI ...APPELLANT
VERSUS
THE STATE OF NCT OF DELHI ...RESPONDENTS

(SHIV NARAYAN DHINGRA, J.)

CRL. APPEAL NO. : 93/2004 DATE OF DECISION: 02.12.2010

Indian Penal Code, 1860—Section 304-B/498A/34 Trial
Court convicted appellant u/s 304-B/498A/34 IPC and
sentenced her to Rl of 7 years and fine of Rs. 1,000/
- No evidence on record as to who in the family of the
in laws had put demand of Rs. 50,000/- and scooter—
No evidence to show that cruelty of any kind was
perpetuated on the deceased for this demand—Mere
demand is not pre requisite of Section 304-B; there
should be demand coupled with cruelty or harassment
in connection with demand—List of articles of dowry
and istridhan filed in court by brother of deceased in
Court showed that not a case where dowry was
demanded—To convict person for abetment of suicide
apart from suicide it has to be proved that the appellant
or accused was instrumental in commission of
suicide—Since no evidence of cruelty presumption u/
s 113 Cr.PC cannot be raised—Conviction cannot also
be u/s 306—Trial Court should not act as mere umpires
but should ask questions to the witnesses to ascertain
the truth—Appeal allowed—Appellant acquitted.

It is apparent that the allegations were very vague in nature.
Who demanded Rs. 50,000/- and scooter, whether it was
the demand of husband or of mother-in-law or of father-in-
law, when was it made — answers to all these questions are
absent. Even if it is presumed that demand was made, the
ingredients of Section 304B IPC were totally absent in this
case as there was no evidence on record to show that
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cruelty of any kind was perpetuated on Janki for this
demand. Section 304B IPC reads as under:

“(1) Where the death of a woman is caused by any
burns or bodily injury or occurs otherwise than under
normal circumstances within seven years of her
marriage and it is shown that soon before her death
she was subjected to cruelty or harassment by her
husband or any relative of her husband for, or in
connection with, any demand for dowry, such death
shall be called "dowry death" and such husband or
relative shall be deemed to have caused her death.

(2) Whoever commits dowry death shall be punished
with imprisonment for a term which shall not be less
than seven years but which may extend to
imprisonment for life.”

To bring home an offence under Section 304-B IPC it
is an obligation of the prosecution to prove in those
cases where death of a woman occurs within 7 years
of her marriage, that soon before her death, she was
subjected to cruelty or harassment by her husband or
any other relative, in connection with a demand of
dowry. Mere making of demand is not the only pre-
requisite for proving an offence under Section 304B
IPC. The prosecution was thus supposed to prove
that the demand made by the accused was coupled
with a harassment or cruelty in connection with the
demand. Unnatural death can be called a dowry
death only if, after making a demand of dowry, the
accused perpetuates cruelty on the victim so that the
demand made by him is got fulfilled by perpetuation of
cruelty on the victim. If the alleged demand of dowry
is not coupled with cruelty, harassment or any other
such act on the part of accused, Section 304B of IPC
would not be made out. In this case, none of the three
brothers stated that cruelty was perpetuated on Janki
or she was harassed by the appellant or by any other



Rani v. The State of NCT of Delhi (Shiv Narayan Dhingra, J.) 3

relative for not fulfilling the demand. | consider in
these circumstances conviction of the appellant under
Section 304B IPC was totally illegal and unjust. The
conviction seems to be the result of a callous criminal
justice system where neither the defence counsel
prepared the case nor the prosecutor discharged his
duty in an impartial manner nor the Judge considered
it as his duty to see what offence was made out and
everyone acted in a mechanical manner. (Para 8)

The other question arises whether the appellant could be
convicted under Section 306 IPC i.e. for the offence of
abetment of suicide, since the deceased committed suicide
within three months of her marriage. In order to convict a
person for abetment of suicide, apart from proving suicide,
it has to be proved that the appellant or accused was
instrumental in commission of suicide. Section 113A of
Evidence Act which raises a presumption regarding abetment
of suicide in respect of a married woman reads as under:

“113A. Presumption as to abatement of suicide
by a married women - When the question is whether
the commission of suicide by a women had been
abetted by her husband or any relative of her husband
and it is shown that she had committed suicide within
a period of seven years from the date of her marriage
and that her husband or such relative of her husband
has subjected her to cruelty, the court may presume,
having regard to all the other circumstances of the
case, that such suicide had been abetted by her
husband or by such relative of her husband.”

A perusal of above section would show that abetment
of suicide of a married woman by relatives would be
presumed by the Court if it is shown that her husband
or such other relative of husband had subjected her
to cruelty. In the present case, there is not an iota of
evidence in respect of cruelty perpetuated upon the
victim, either medical evidence or oral evidence. I,
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therefore, consider that that the appellant could not
have been convicted even under Section 306 IPC.
(Para 9)

Important Issue Involved: To prove an offence u/s 304-
B IPC mere demand is not the pre requisite, there should be
demand coupled with cruelty or harassment in connection

with demand.
[Ad Ch]
APPEARANCES:
FOR THE APPELLANT : Mr. Bhanu Pratap Singh, Advocate.
FOR THE RESPONDENT : Mr. O.P. Saxena, Addl. PP for the

State.
RESULT: Appeal allowed.
SHIV NARAYAN DHINGRA, J.

1. Present Appeal has been preferred against the Judgment dated
1st October, 2003, and order on Sentence dated 13th October, 2003,
whereby the Appellant was convicted under Section 304B/498-A IPC
read with Section 34 IPC and sentenced to undergo Rigorous Imprisonment
for a period of 7 years with fine of Rs. 1,000/-.

2. Janki was married to son of the Appellant on 5th December,
2000. She committed suicide by hanging herself on 1st March, 2001.
After her death, her brother Ved Prakash, PW-2 gave a statement to
SDM that he had visited Janki’s house on 23rd February, 2001 and
found her in a sad mood. She told him that her in-laws were asking for
Rs. 50,000/- and a scooter as they wanted to open a shop and the
scooter was required for roaming around. Ved Prakash stated that
thereafter he talked to in-laws of her sister and told them that he would
respond after thinking over. He asked them to send Janki with him. On
this, he was told that they would take her to his house after 2-3 days.
After that he received information that Janki had died. "He expressed his
doubt that his sister had been killed by her husband, parents of her
husband and husband’s sister Kiran.
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3. In the name of investigation, police took photographs of deceased,
recorded statement of brothers of Janki, collected postmortem report
about the cause of her death, and FSL report of viscera. Even the site
plan of the place of suicide and of the house was not prepared. The
postmortem report shows that there was no external injury on the body
of Janki. The cause of death was given due to asphyxia. Ligature mark
present on the neck showed that there was no ligature mark on left side
of neck showing that ligature was caused due to hanging. FSL report
showed presence of insecticide in the body. No investigation was done
by the police on the aspect of purchase of insecticide or administration
of insecticide etc. Charges against the accused persons were framed
under Section 304B read with Section 498-A IPC read with Section 34
of IPC.

4. Prime witnesses in this case are PW-2 Ved Prakash and PW-7
Jai Prakash, the two brothers of the deceased Janki. Ved Prakash is the
one who claimed to have visited Janki on 23rd February, 2001 and stated
that Janki was in sad mood and she complained that her in-laws were
demanding Rs. 50,000/- and a scooter. PW-7 Jai Prakash stated that
Janki had come to his house in the village after about a week of her
marriage and had told him that her in laws were demanding scooter and
Rs. 50,000/-. He then sent his brother Jaidev @ Ali to the house of his
sister Janki and this demand was repeated to him and Jaidev informed
him about the demand.

5. PW-4 Laxman is 3rd brother of Janki. He testified that he had
visited his sister at her matrimonial house after about a month of her
marriage. He stayed there for few moments and at that time he had no
talks with his sister. Thus, as per his testimony, no complaint was made
to him by his sister about demand of Rs. 50,000/- and a scooter.

6. These three witnesses were practically not cross examined on
the charges framed against the accused persons. The only cross
examination done by the defence counsel was putting to the witnesses
statement recorded under Section 161 Cr. P.C. and giving suggestion
regarding denial of the demand.

7. On the basis of the testimony of two brothers i.e. PW-2 and
PW-7, the appellant and other two accused persons were convicted
under Section 304B/ 498-A/34 IPC.
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8. It is apparent that the allegations were very vague in nature. Who
demanded Rs. 50,000/- and scooter, whether it was the demand of
husband or of mother-in-law or of father-in-law, when was it made —
answers to all these questions are absent. Even if it is presumed that
demand was made, the ingredients of Section 304B IPC were totally
absent in this case as there was no evidence on record to show that
cruelty of any kind was perpetuated on Janki for this demand. Section
304B IPC reads as under:

“(1) Where the death of a woman is caused by any burns or
bodily injury or occurs otherwise than under normal circumstances
within seven years of her marriage and it is shown that soon
before her death she was subjected to cruelty or harassment by
her husband or any relative of her husband for, or in connection
with, any demand for dowry, such death shall be called "dowry
death" and such husband or relative shall be deemed to have
caused her death.

(2) Whoever commits dowry death shall be punished with
imprisonment for a term which shall not be less “than seven
years but which may extend to imprisonment for life.”

To bring home an offence under Section 304-B IPC it is an obligation
of the prosecution to prove in those cases where death of a woman
occurs within 7 years of her marriage, that soon before her death, she
was subjected to cruelty or harassment by her husband or any other
relative, in connection with a demand of dowry. Mere making of demand
is not the only pre-requisite for proving an offence under Section 304B
IPC. The prosecution was thus supposed to prove that the demand made
by the accused was coupled with a harassment or cruelty in connection
with the demand. Unnatural death can be called a dowry death only if,
after making a demand of dowry, the accused perpetuates cruelty on the
victim so that the demand made by him is got fulfilled by perpetuation
of cruelty on the victim. If the alleged demand of dowry is not coupled
with cruelty, harassment or any other such act on the part of accused,
Section 304B of IPC would not be made out. In this case, none of the
three brothers stated that cruelty was perpetuated on Janki or she was
harassed by the appellant or by any other relative for not fulfilling the
demand. | consider in these circumstances conviction of the appellant
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under Section 304B IPC was totally illegal and unjust. The conviction
seems to be the result of a callous criminal justice system where neither
the defence counsel prepared the case nor the prosecutor discharged his
duty in an impartial manner nor the Judge considered it as his duty to
see what offence was made out and everyone acted in a mechanical
manner.

9. The other question arises whether the appellant could be convicted
under Section 306 IPC i.e. for the offence of abetment of suicide, since
the deceased committed suicide within three months of her marriage. In
order to convict a person for abetment of suicide, apart from proving
suicide, it has to be proved that the appellant or accused was instrumental
in commission of suicide. Section 113A of Evidence Act which raises a
presumption regarding abetment of suicide in respect of a married woman
reads as under:

*“113A. Presumption as to abatement of suicide by a married
women - When the question is whether the commission of suicide
by a women had been abetted by her husband or any relative of
her husband and it is shown that she had committed suicide
within a period of seven years from the date of her marriage and
that her husband or such relative of her husband has subjected
her to cruelty, the court may presume, having regard to all the
other circumstances of the case, that such suicide had been
abetted by her husband or by such relative of her husband.”

A perusal of above section would show that abetment of suicide of a
married woman by relatives would be presumed by the Court if it is
shown that her husband or such other relative of husband had subjected
her to cruelty. In the present case, there is not an iota of evidence in
respect of cruelty perpetuated upon the victim, either medical evidence
or oral evidence. I, therefore, consider that that the appellant could not
have been convicted even under Section 306 IPC.

10. It is seen that the Appellant herein belonged to a very poor
family of vegetable seller. She had three young daughters and two sons.
She herself was a house-wife and not working and that seems to be
reason that during trial she and her husband and son could not engage
a counsel with some experience who could have done justice to the brief.
The witnesses were not cross-examined in a proper manner and cross-
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examination done to the witness was only to confront them with their
statements under Section 161 Cr. P.C. Along with the Appellant, her
husband and her son were also convicted. Even during Appeals, this
family could not engage an efficient counsel and that is why her husband
and son remained in JC during entire Appeal period. After undergoing
entire sentence, they appeared in the court and stated that they do not
wish to pursue their Appeals, so, the Appeals were dismissed.

11. A perusal of record shows that the deceased’s brother had
made application before the Court for return of dowry articles and Istridhan
during trial and gave a list of the articles given at the time of engagement
ceremony (sagai) and marriage. The list reads as under;

(i) One Silver Coin, (ii) One Three Piece Suit for Boy, (iii) One
Gold Ring, (iv) 51 Utensils, (v) Fruits and Dry Fruits, (vi) Nine
Sarees, (vii) Nine Gents Shirts, (viii) Four Pairs of Clothes for
Children and (ix) Rs. 501/-.

At marriage the dowry list is as under;

(i) One Silver Coin, (ii) 5 Units of Clothes for Boy, (iii) One
HMT Wrist Watch, (iv) 27 Utensils (of Steel and Brass), (V)
Ear-ring (Kundal) + ‘LONG’ of Gold for Girl, (vi) A set of
Silver pajeb + Key Ring, (vii) One Double-Bed with Matress,
Quilt and Pillow, (viii) One Chair, One Table, One Stool, One
Dressing Table, One Cooler, One Godrej Almirah and One Small
Box.

This list, prepared at the time of marriage was duly signed by
husband Raju. The list would show that both parties belonged to poor
strata of society and except Rs. 501/-, there was no cash transaction as
dowry between the parties and the parties knew each-other’s financial
position well. No question was asked about the list nor the investigating
agency made the list as a part of their investigation nor the dowry list
attracted attention of the Judge concerned. This list would have shown
that it was not a case where dowry has been demanded. Where the
parties knew that the status of girl was such that even at marriage and
engagement ceremonies only Rs. 501/- cash was given, the husband of
relatives would not have thought of demanding Rs. 50,000/- and scooter
within few days of marriage. The most disturbing factor is that no
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evidence, whatsoever, was collected by the police about the real facts.
No effort was made by learned Public Prosecutor or by Trial Judge to
even go through the evidence and consider what charges were made out.
Charges seemed to have been framed in a mechanical manner. No effort
is seem to have been made by the Trial Judge either at the time of
framing charge or later on as to what offence was made out.

12. Every suicide after marriage cannot be presumed to be a suicide
due to dowry demand. The tendency of the Court should not be that
since a young bride has died after marriage, now somebody must be held
culprit and the noose must be made to fit some neck.

13. There is an unfortunate development under criminal justice
system that even in those cases where accused should be examined as
a witness by the defence, the accused persons are not examined as a
witness. In matrimonial offences, it is the accused and his family members
who know what transpired within the family and they should always
volunteer themselves as witnesses in the Court so that the Court gets
their side of the version by way of evidence and testimony. Under
Section 106 of Evidence Act, when any fact is especially within the
knowledge of any person, the burden of proving that fact is upon him.
When a death takes place within the four walls of matrimonial home, the
husband and in-laws should come forward and depose as to what was
the real cause of death. The criminal practice in India has been on the
lines of old track that accused must not speak and he should not be
examined as a witness. |1 do not know why this practice developed but
in all matrimonial offences, this practice is shutting the doors of the
Court, to the version of the other side, by their advocates.

14. Adversarial system of trial being followed in this country has
turned most of the trial court judges into umpires and despite having
sufficient power to ask questions to the witnesses and to find out truth,
most of them do not ask questions to the witnesses to know the truth.
In fact, the witnesses are left to the Advocates and the Judges just sit
and watch. This tendency of being only umpires works heavily against
the poor who are normally not defended by Advocates of competence
and standing, as they cannot afford their fee. The Trial Courts, therefore,
must shed their inertia and must intervene in all those cases where
intervention is necessary for the ends of justice.

A
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15. In this case the High Court did not find time to hear the appeals
of other two appellants, who continued to remain in jail during trial period
as well as appeal period for no crime. In all such cases where appellants
are in jail and sentence is not suspended, the High Court should fix a time
limit for disposing of such appeals. Neither the criminal should be let off
by default as High Court has no time to hear appeals nor should the
innocents rot in jail by default. The whole criminal justice system needs
overhauling so that the constitutional mandate of equality before law is
made meaningful and it should not be the case that higher courts are kept
occupied by the person with money or power, as is the case today.

16. The appeal is allowed. The appellant is acquitted.

ILR (2011) DELHI 10
CRL. APPEAL

SATYAPRAKASH ...PETITIONER

VERSUS
STATE ..RESPONDENT
(MUKTA GUPTA, J.)

CRL. APPEAL NO. : 220/2001  DATE OF DECISION: 06.12.2010

Indian Penal Code, 1860—Sections 304 Part Il—Son of
the deceased and complainant was coming on the
scooter when the appellant stopped him and a quarrel
took place between them—When the deceased and
his wife were separating them appellant gave a fist
blow on the chest of deceased because of which he
fell and became unconscious—He was declared
brought dead in the hospital—On statement of the
wife of the deceased, FIR lodged—Trial Court convicted
appellant for offence u/s 304-B (ll) and sentenced him
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to undergo RI for a period of 3 years and to pay fine
of Rs. 10,000/- and in default Rl for three months—
Held, proved by medical evidence that deceased died
due to heart attack and that death natural due to
disease process—Wife of deceased testified that he
was a heart patient—Appellant cannot be attributed
any intention or knowledge to cause an injury likely to
cause death—One single blow on chest region cannot
be said to be with the intention or knowledge of
causing grievous hurt—Conviction altered to offence
u/s 323 IPC and sentence to period already
undergone—Appeal disposed of.

On the facts of the present case, the Appellant cannot be
attributed with any intention or knowledge to cause an injury
that is likely to cause death. The death in the present case
has been opined to be natural due to disease process.
Moreover, one single blow on the chest region which is
covered with ribcage in the attending circumstances, cannot
be said to be with the intention or knowledge of causing
grievous hurt. (Para 7)

Important Issue Involved: Where only one fist blow given
on the chest, accused cannot be attributed with any intention
or knowledge to cause an injury likely to cause death or
grievous hurt but only simple hurt.

[Ad Ch]
APPEARANCES:
FOR THE PETITIONER > Mr. B.S. Rana & Mr. Pawan
Sehrawat, Advocates.
FOR THE RESPONDENT > Mr. Manoj Ohri, APP.
CASE REFERRED TO:

1. Mohammad Sharif vs. State, Crl. Appeal 468 of 1999.
RESULT: Appeal dismissed.
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MUKTA GUPTA, J.

1. By this appeal, the Appellant challenges his conviction for offence
punishable under Section 304 Part (I1) IPC and the order of sentence
directing him to undergo rigorous imprisonment for a period of three
years and to pay a fine of Rs. 10,000/- and in default of payment of fine
to further undergo rigorous imprisonment for three months.

2. Briefly, the prosecution case is that, on 31st December, 1996 at
about 10.30 p.m. when Hansraj, son of the deceased and complainant
was coming by his scooter, the Appellant stopped him and a quarrel took
place between them. On hearing the noise of quarrel, besides one or two
other persons, his parents also reached there who separated PW 9 Hansraj
from the clutches of the Appellant and took him towards one side. On
this, the Appellant gave a fist blow on the chest of his father due to
which he fell down and became unconscious. He was taken to the
hospital where he was declared brought dead. On the information being
sent to the police, statement of Smt. Dalip Kaur PW 8 the wife of
deceased was recorded on the basis of which an FIR was registered.
After completion of investigation on a charge-sheet being filed, the Appellant
was charged for offence punishable under Section 304 IPC.

3. Learned counsel for the Appellant assailing the judgment contends
that the only role assigned to the Appellant is giving one fist blow on the
chest of the deceased. In the MLC Ex. PW5/A the deceased was stated
to be brought dead on 31st December, 1996 at 11.23 p.m. and there was
no external sign of any injury. As per the postmortem report, Ex. PW6/
A the cause of death was due to “Acute Myocardial Ischaemia (heart
attack) subsequent to Aortic Valve Stenosis & Fresh Blood Clots present
in the Right Coronary Artery”. The mode of death was due to natural
disease process. It is stated that since the deceased died of natural death,
no case for conviction for an offence under Section 304 Part (1) IPC
is made out.

4. Learned APP, on the other hand, contends that in view of the
testimony of PW 6 Smt. Dilip Kaur, the complainant and wife of the
deceased and PW9, Hans Raj, son of the deceased, it is proved beyond
reasonable doubt that the Appellant gave a fist blow on the chest of the
deceased resulting in his death.
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5. | have heard the learned counsel for the parties. The testimony
of PW 8, the complainant who is the wife of the deceased and PW9
Hansraj, son of the deceased proves that there was a quarrel on the 31st
December, 1996 at about 10:30 p.m. between the Appellant and PW9.
When the deceased intervened the Appellant gave a fist blow on the chest
of the deceased, due to which he fell down and became unconscious.
Nothing contrary has been elicited in the cross-examination of these
witnesses on this count.

6. The moot issue would however be whether in such a case, the
Appellant can be convicted for an offence punishable under Section 304
Part(ll) IPC. As per the opinion of the PW 6, the doctor who conducted
the postmortem, the deceased died due to “Acute Myocardial
Ischaemia(heart attack) subsequent to Aortic Valve Stenosis & Fresh
Blood Clots present in the Right Coronary Artery”. The mode of death
is opined as natural death process. Moreover, PW8 Dilip Kaur in her
cross-examination has admitted that her husband was a heart patient.
This court in Mohammad Sharif vs. State, Crl. Appeal 468 of 1999 has
dealt with the issue whether on such facts the offence would fall within
the ambit of 304 or 325 or 323 IPC.

7. On the facts of the present case, the Appellant cannot be attributed
with any intention or knowledge to cause an injury that is likely to cause
death. The death in the present case has been opined to be natural due
to disease process. Moreover, one single blow on the chest region which
is covered with ribcage in the attending circumstances, cannot be said
to be with the intention or knowledge of causing grievous hurt.

8. The conviction of the Appellant is thus altered to one for an
offence punishable under Section 323 IPC. The sentence that can be
awarded for an offence punishable under Section 323 IPC is rigorous
imprisonment upto one year or with fine or both. The Appellant has
already undergone a sentence of more than one month. As the Appellant
is not involved in any other case and considering that the incident is 14
years old, it would be appropriate to modify the sentence of the Appellant
to the period already undergone.

9. The appeal is, accordingly, disposed of by modifying the conviction
of the Appellant to one for an offence punishable under Section 323 IPC
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and sentence of rigorous imprisonment for the period already undergone.
The Appellant, who is presently in judicial custody, be released forthwith.

ILR (2011) DELHI 14
CRL.A.

RAJESH BHALLA ..APPELLANT
VERSUS
STATE (NCT OF DELHI) ..RESPONDENT
(HIMA KOHLI, J.)

CRL. MB. NO. : 561/2010 IN DATE OF DECISION 23.12.2010
CRL.A. NO. : 450/2010

Code of Criminal Procedure, 1973—Section 389—
Suspension of sentence—Narcotic Drugs and
Psychotropic Substance Act, 1985—Sections 27-A, 32-
A & 37—Vide Trial Court Judgment appellant convicted
and sentenced u/s 27-A—Appeal—Application for
suspension of sentence—Held, Courts under legal
obligation to exercise power of suspension of
sentence within parameters of Section 37—When
granting suspension of sentence Court has to satisfy
itself not only on broad principles of law laid down for
suspension of sentence but also the parameters
provided u/s 37(1)(b)(ii)—The satisfaction that needs
to be recorded at this stage is of “reasonable grounds”
which means something more than prima facie
grounds—Roving enquiry of evidence not required at
this stage—Appellate Court only needs to satisfy itself
that prima facie there exists grounds because of
which the appeal when heard may result in decision
favourable to appellant—On facts held, considering



Rajesh Bhallav. State (NCT of Delhi) (Hima Kohli, J.) 15

that only piece of evidence to connect appellant to
the offence was disclosure statement which is not
substantive piece of evidence, he did not misuse
liberty granted during bail, his jail conduct was
satisfactory, his age and ill-health and he had a
daughter of marriageable age with no one in the
family to take care of her needs, he was entitled to
suspension of sentence—Application allowed.

In the present case, the first stage of enquiry is whether
there exist reasonable grounds to believe that the appellant
is not guilty of the offence. A roving enquiry of the evidence
relied on by the trial court is not required at this stage. The
appellate court needs only satisfy itself that prima facie
there exist grounds because of which the appeal, when
heard, may result in a decision favourable to the appellant.

(Para 8)

4 N
Important Issue Involved: When granting suspension of

sentence u/s 37 of NDPS Act Court has to satisfy itself not
only on broad principles of law laid down for suspension of
sentence but also the parameters provided u/s 37(1)(d)(ii)

of NDPS Act.
\ J
[Ad Ch]

APPEARANCES:

FOR THE APPELLANT :  Mr. Sandeep Sethi, Sr. Advocate
with Mr. Yogesh Saxena, Advocate.

FOR THE RESPONDENT > Mr. M.N. Dudeja, Sunil Sharma, APP
for State/respondent.

CASES REFERRED TO:

1. Ashish vs. State 2010 [2] JCC 1353.
2. Mahendra Kumar vs. State 2010 [4] JCC 2648.

3. Union of India vs. Rattan Mallik reported as (2009) 2
SCC 624.
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4, Union of India vs. Shiv Shanker Kesari (2007)7 SCC
798.

5. Anter Singh vs. State of Rajasthan reported as (2004) 10
SCC 657.

6. Dadu @ Tulsidas vs. State of Maharashtra (2000) 8 SCC
437.

7. Om Parkash Bakshi vs. The State reported as 1989 Cri.L.J
1207).

8. Mohd. Inayatullah vs. State of Maharashtra (1976)1 SCC
828.

RESULT: Application Allowed
HIMA KOHLI, J.

1. This application is filed by the appellant under Section 389 of the
Cr.P.C. praying inter alia for suspension of sentence during the pendency
of the accompanying appeal. By the impugned judgment dated 17.03.2010,
the appellant was found guilty and convicted of the offence under Section
27-A of the Narcotic Drugs and Psychotropic Substances Act, 1985
(hereinafter referred to as ‘the Act’) by the learned Special Judge,
NDPS. As per the order on sentence dated 20.03.2010, the appellant was
awarded a sentence of rigorous imprisonment for a period of ten years
and a fine of Rs. 1,00,000/-. In default of payment of fine, it was
directed that the appellant would undergo simple imprisonment for a
period of one year.

2. The brief facts of the case are that on 24.08.2001, based on
secret information received by the Special Cell, Lodhi Colony, a raiding
party was formed and at 10.20 pm at night, two persons were apprehended
from near the Ambassador Hotel. One Naquibullah, was apprehended by
the police, while supplying 1 gm of cocaine to one Neeraj Wadhera. In
the disclosure statement of Naquibullah as recorded on 30.8.2001, he
disclosed that he used to receive financial assistance from the appellant.
Pursuant to this disclosure statement, recovery was made of two ‘self
cheques’ amounting to Rs. 20,000/- each, issued by the appellant and
allegedly encashed by Naquibullah. The appellant surrendered on 20.2.2002
and pursuant to the disclosure statement made by him, recovery was
made of two more ‘self cheques’ of Rs. 10,000/- and Rs. 5,000/-, issued
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by the appellant and allegedly encashed by Naquibullah.

3. At the outset, the learned APP for the State challenged the
maintainability of the application for the suspension of sentence in the
light of Section 32-A of the Act, which prohibits suspension of any
sentence awarded under the Act, except under Section 27 of the Act. He
also opposed the grant of suspension of sentence on merits, on the
ground that there is no infirmity in the order of conviction passed by the
Special Judge, NDPS, as there exists sufficient evidence on record to
show that the appellant was involved in financing of the drug trade.

4. In reply, learned Senior Advocate for the appellant asserted that
the present application is maintainable, and placed reliance on the three-
judge bench judgment of the Supreme Court in the case of Dadu @
Tulsidas v. State of Maharashtra reported as (2000) 8 SCC 437. On
merits, he submitted that apart from the disclosure statement of
Naquibullah, there was no other evidence against the appellant before the
learned Special Judge, NDPS to have convicted him under Section 27-
A of the Act. He further submitted that the only evidence relied upon by
the prosecution were the four ‘self cheques’ issued by the appellant,
which were recovered pursuant to the disclosure statements of Naquibullah
and the appellant. It was urged that the disclosure statement of Naquibullah
cannot be treated as a substantive piece of evidence as it is merely the
disclosure of a co-accused. He, further, argued that the statement of
Naquibullah would be admissible only to the extent to which it states that
cheques were issued to him by the appellant, but not that he was being
financed by the appellant in the aid of his drug trade. In the alternative,
it was argued, that even if the disclosure statements of Naquibullah and
the appellant, which led to the recovery of four cheques, are considered
admissible in evidence, the same cannot lead to the conclusion that the
appellant was financing Naquibullah’s drug trade, as the cheques were
self-encashed by the appellant who had stated that he had to make
payments to one Ali, a carpet seller, a fact which is supported by the
testimony of PW-15, A.N. Dhawan, the accountant of the appellant. In
support of his submission that the appellant is entitled to grant of
suspension of sentence in the present case, counsel for the appellant
placed reliance on the following judgments:

(1 Om Parkash Bakshi v. The State 1989 Cri.L.J 1207
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(i) Dadu @ Tulsidas v. State of Maharashtra (2000) 8
SCC 437

(iii)  Anter Singh v. State of Rajasthan (2004) 10 SCC 657
(iv)  Union of India v. Rattan Mallik (2009) 2 SCC 624

(v)  Ashish v. State 2010 [2] JCC 1353
(vi) Mahendra Kumar v. State 2010 [4] JCC 2648

In light of the above submissions, counsel for the appellant submitted
that there are reasonable grounds for allowing suspension of sentence.

5. This Court has heard the counsels for the parties and carefully
considered their respective submissions. Coming first to the issue of
maintainability of the present application, Dadu’s case (supra) has
decisively struck down Section 32-A of the Act as being ultra vires
Avrticle 21 of the Constitution to the extent that it completely debars the
appellate court from the power to suspend the sentence awarded to a
convict under the Act. While holding Section 32-A void to the aforesaid
extent, the Supreme Court went on to hold that it would neither entitle
such convicts to ask for suspension of the sentence as a matter of right
in all cases nor would it absolve the courts of their legal obligations to
exercise the power of suspension of sentence within the parameters
prescribed under Section 37 of the Act. In view of the aforesaid decision
in Dadu’s case (supra), the question of maintainability of the present
application of the appellant for suspension of sentence has to be decided
in his favour.

6. It now remains to be seen whether the suspension of sentence
sought by the appellant is permissible within the stringent parameters laid
down under Section 37(1)(b) of the Act. Though these parameters are
in reference to grant of bail, they have been held to be applicable to cases
of suspension of sentence under the Act, as well. Section 37 of the Act,
as substituted by Act 2 of 1989 with effect from 29-5-1989, with further
amendment by Act 9 of 2001 reads as follows:

“37. Offences to be cognizable and non-bailable.—(1)
Notwithstanding anything contained in the Code of Criminal
Procedure, 1973 (2 of 1974),—

(a) every offence punishable under this Act shall be cognizable;
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(b) no person accused of an offence punishable for offences
under Section 19 or Section 24 or Section 27-A and also for
offences involving commercial quantity shall be released on bail
or on his own bond unless— (i) the Public Prosecutor has been
given an opportunity to oppose the application for such release,
and

(i) where the Public Prosecutor opposes the application, the
court is satisfied that there are reasonable grounds for believing
that he is not guilty of such offence and that he is not likely to
commit any offence while on bail.

(2) The limitations on granting of bail specified in clause (b) of
sub-section (1) are in addition to the limitations under the Code
of Criminal Procedure, 1973 (2 of 1974), or any other law for
the time being in force on granting of bail.”

7. As stated above, the court has to satisfy itself not only on the
broad principles of law laid down for grant of suspension of sentence,
but also of the parameters provided for under Section 37(1) (b)(ii) of the
Act. The satisfaction that needs to be recorded at this stage is of
.reasonable grounds. and whether such grounds exist to grant suspension
of sentence to the appellant. In the case of Union of India v. Rattan
Mallik reported as (2009) 2 SCC 624 , the Supreme Court opined on the
meaning of “reasonable grounds” and the standard of scrutiny required
under Section 37 of the Act, as follows:-

“Para 13.... The expression “reasonable grounds” has not been
defined in the said Act but means something more than prima
facie grounds. It connotes substantial probable causes for believing
that the accused is not guilty of the offence he is charged with.
The reasonable belief contemplated in turn, points to existence of
such facts and circumstances as are sufficient in themselves to
justify satisfaction that the accused is not guilty of the alleged
offence (vide Union of India v. Shiv Shanker Kesari (2007)7
SCC 798). Thus, recording of satisfaction on both the aspects,
noted above, is sine qua non for granting of bail under the NDPS
Act.

Para 14. We may, however, hasten to add that while considering
an application for bail with reference to Section 37 of the NDPS
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Act, the court is not called upon to record a “finding of ‘not
guilty’. At this stage, it is neither necessary nor desirable to
weigh the evidence meticulously to arrive at a positive finding
as to whether or not the accused has committed offence
under the NDPS Act. What is to be seen is whether there
is reasonable ground for believing that the accused is not
guilty of the offence(s) he is charged with and further that
he is not likely to commit an offence under the said Act
while on bail. The satisfaction of the court about the existence
of the said twin conditions is for a limited purpose and is confined
to the question of releasing the accused on bail.. (emphasis added)

8. In the present case, the first stage of enquiry is whether there
exist reasonable grounds to believe that the appellant is not guilty of the
offence. A roving enquiry of the evidence relied on by the trial court is
not required at this stage. The appellate court needs only satisfy itself that
prima facie there exist grounds because of which the appeal, when
heard, may result in a decision favourable to the appellant.

9. Coming to the argument of the counsel for the appellant that the
disclosure statement of Naquibullah cannot be used against the appellant,
it is settled law that the statement of a co-accused is not a substantive
piece of evidence and at best it can only be used against the appellant as
a piece of corroborative evidence. (Refer: Om Parkash Bakshi v. The
State reported as 1989 Cri.L.J 1207). In Ashish v. State reported as
2010 [2] JCC 1353, a Division Bench of this Court has held that recoveries
made by the co-accused are not incriminating evidence against the other.
Further, in the case of Mahendra Kumar v. State reported as 2010 [4]
JCC 2648, it has been held that it is a clear mandate of Section 27 of
the Evidence Act, 1872 that only that part of the disclosure statement
which leads to a recovery, would be the part that would be is admissible
in court. In this case, the Division Bench held as below:—

“Para 18. .... The extent of the information admissible under the
section would depend on the exact nature of the fact discovered,
to which such information is required to relate. "The fact
discovered" is not equivalent to the object produced by the accused
or recovered by the police. It embraces the place from which
the object is produced or recovered and knowledge of the accused
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as to this. The statement made by the accused, which is not
directly or necessarily connected with the fact discovered, is
not admissible in evidence. If the accused makes a compound
statement, the court needs to divide it into various parts
and admit only that part which has led to discovery of a
particular fact. The rest of the statement needs to be
rejected.....” (emphasis added)

10. The Supreme Court in the case of Anter Singh v. State of
Rajasthan reported as (2004) 10 SCC 657, has clarified the expression,
‘as relates distinctly to the fact thereby discovered’ in Section 27 of the
Evidence Act, 1872 to state:

“Para 14. ... It will be seen that the first condition necessary
for bringing this section into operation is the discovery of a fact,
albeit a relevant fact, in consequence of the information received
from a person accused of an offence. The second is that the
discovery of such fact must be deposed to. The third is that at
the time of the receipt of the information the accused must be
in police custody. The last but the most important condition
is that only “so much of the information” as relates distinctly
to the fact thereby discovered is admissible. The rest of the
information has to be excluded. The word “distinctly” means
“directly”, “indubitably”, “strictly”, “unmistakably”. The word
has been advisedly used to limit and define the scope of the
provable information. The phrase “distinctly” relates “to the
fact thereby discovered” and is the linchpin of the provision.
This phrase refers to that part of the information supplied
by the accused which is the direct and immediate cause of
the discovery. The reason behind this partial lifting of the ban
against confessions and statements made to the police, is that if
a fact is actually discovered in consequence of information given
by the accused, it affords some guarantee of truth of that part,
and that part only, of the information which was the clear,
immediate and proximate cause of the discovery. No such
guarantee or assurance attaches to the rest of the statement
which may be indirectly or remotely related to the fact discovered.

(See Mohd. Inayatullah v. State of Maharashtra (1976)1 SCC
828.). (emphasis added)
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Having regard to the abovementioned cases, this court is of the view that
strong reliance cannot be placed on the disclosure statements of
Naquibullah and the appellant, and on the recoveries made pursuant to
them.

11. This court is inclined to agree with the learned counsel for the
appellant that, prima facie, having regard to the fact that the only piece
of evidence on the record, to connect the appellant to the offence, is the
disclosure statements, which in themselves are not substantive pieces of
evidence, there exist reasonable grounds to conclude that the appellant is
entitled to grant of suspension of sentence.

12. Counsel for the appellant states that the appellant fulfils the
second requirement under Section 37 of the Act, which is that he should
not be likely to commit any offence, once he is out on bail or after
suspension of his sentence, inasmuch as when the appellant was granted
bail during the course of the trial, vide order dated 6.10.2005, he did not
misuse the liberty granted to him at that time. This fact has not been
controverted by the prosecution.

13. The nominal roll of the appellant has been placed on record. As
per the said nominal roll, against a quantum of sentence of rigorous
imprisonment for a period of ten years and a fine of Rs. 1,00,000/-, in
default thereof, simple imprisonment for one year, the appellant had
undergone a sentence of three years, eleven months and nine days as on
9.07.2010. As on date, he has remained in custody, for approximately a
period of four years four months. His jail conduct for the past one year
is stated to be satisfactory and there are no other pending criminal cases
against him.

14. In light of the aforesaid facts and circumstances and taking into
consideration the fact that the appellant has served a few months short
of half of his term of sentence and keeping in mind the fact that he is
57 years of age, stated to be suffering from various liver and lung
ailments, and has a daughter of marriageable age and there is no one else
in his family to take care of her needs, the present application is allowed.
It is directed that the sentence of the appellant shall remain suspended
during the pendency of the appeal, on his furnishing a personal bond in
the sum of Rs. 50,000/- with one surety of the like amount to the
satisfaction of the trial court, and subject to his depositing the fine as
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imposed on him, if not already paid.
15. The application is disposed off.

16. Needless to state that the aforesaid prima facie view is expressed
only for the purpose of disposing the present application and is not a
conclusive view of the court, which shall be arrived at only after hearing
the appeal on merits.

A copy of the order be forwarded forthwith to the Jail
Superintendent, for information.

ILR (2011) DELHI 23
FAO(OS)

WALCHANDNAGAR INDUSTRIES LTD. ...APPELLANT
VERSUS
SARASWATI INDUSTRIAL SYNDICATELTD. ...RESPONDENT
(VIKRAMAJIT SEN AND G.P. MITTAL, JJ.)

FAO(OS) NO. : 405/09, 406/09, DATE OF DECISION: 24.12.2010
461/09, 462/09

(A) Code of Civil Procedure, 1908—Order 6, Rule 17—
Section 96(3)—Order 2 Rule 2—Respondent No. 1 filed
suit for perpetual and mandatory injunction on tort of
interference allegedly committed by respondent no.2
by interfering with their contract and illegally conspiring
to replace Respondent No.1 with another party which
according to written statement, is appellant—As
Respondent No.2 had conceded, application of
respondent no.1 to amend plaint and to implead
appellant was allowed by Ld. Single Judge—Order
challenged in appeal—Plea taken, complete and total
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concession had not been expressed—Cause of action
and nature of suit has changed by inclusion of new
amendment—Held—Appellant should have filed review
application before Ld. Single Judge stating that only a
partial concession was made and had opposed
inclusion of amended prayer when orders were
reserved—Having failed to do so, appellant foreclosed
from contending that impugned order records position
incorrectly—Amendments in prayer clause would follow
as a natural and essential consequence to
amendments in plaint—This is vital for holistic
determination of dispute—It shall be allowed so as to
avoid multiplicity of litigation amongst parties—New
prayer added on strength of some new averments
added by amendments will not qualitatively alter suit
in every case—Where amendment prayer is sought to
be added on basis of facts which are immcately
attached to original cause of action and either happens
subsequently or comes to knowledge subsequently
such amendment cannot be said to substantially alter
nature of suit—It would be allowed if no prejudice is
caused to other party and plaintiff is not barred from
filing fresh suit for these reliefs—Amendment to
prayers is essential and unavoidable and impugned
decision must be upheld—Grounds on which the Courts
are reluctant to allow an amendment is where the
plaintiff, through an amendment seeks to change the
nature of the suit or change the cause of action
originally pleaded in his plaint, or seeks to claim a
relief which stands time barred. This however, does
not preclude the plaintiff to plead, through an
amendment additional grounds or cause of action,
that came to his knowledge after filing of the suit or
those which happened subsequently but relate back
to the original cause of action pleaded in the original
plaint.

The original Plaint may not have contained their name yet
the cause of action, as pleaded therein, categorically
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expresses concerns of the contesting defendant introducing
a third party to the subject contracts to the detriment of the
Plaintiffs ‘interests’. It is Walchandnagar Industries Ltd. which
is that very third party. This subsequence of events has
come into the limelight because of pleadings in the Written
Statement. Keeping the nature of the transactions in mind,
it is difficult at this stage to come to a firm conclusion that
the Plaintiff was aware of the role of Walchandnagar Industries
Ltd. at the time when the Plaint was filed. We can conceive
of no reason for the Plaintiff not to implead Walchandnagar
Industries Ltd. had it been aware of the grant or the
impending and likely grant of the contract to Walchandnagar
Industries Ltd. vice the Plaintiffs. The original reliefs are for
mandatory injunction, that is, restraining OIA from
orchestrating events with the objective that the Plaintiffs are
substituted by a third party, which in the sequence of events
is Walchandnagar Industries Ltd. Learned counsel for the
Appellants/Defendants have voiced the view that the cause
of action and nature of Suit has changed by inclusion of the
new amendments. We are unable to find even an iota of
substance in this submission. The Plaintiffs have based their
Suit on the tort of interference allegedly committed by OIA
by interfering with their contract with TENDAHO and illegally
conspiring to replace them with another party who, as per
the Written Statement filed by Defendant No.l1, is
Walchandnagar Industries Ltd. Black’s Law Dictionary defines
“tortious interference with contractual relations” as a third
party’s intentional inducement of a contracting party to
break a contract, causing damage to the relationship
between the contracting parties. As soon as opposition to
the proposed amendments stands withdrawn, the argument
that the nature of the Suit has been transformed pales into
significance. The case before us is not one where the
sequence of events and additional pleas are barred from
adjudication for any reason. A fresh suit could always have
been filed. Therefore, upon a concession having been
made, there can be no conceivable reason for the Court to
decline leave to amend the plaint. (Para 14)
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Grounds on which the Courts are reluctant to allow an
amendment is where the Plaintiff, through an amendment
seeks to change the nature of the suit or change the cause
of action originally pleaded in his Plaint, or seeks to claim a
relief which stands time barred. This however, does not
preclude the Plaintiff to plead, through an amendment,
additional grounds or cause of action, that came to his
knowledge after filing of the Suit or those which happened
subsequently but relate back to the original cause of action
pleaded in the original Plaint. (Para 26)

Code of Civil Procedure, 1908—Order 1 Rule 9 and
10—Order impleading appellant as co-defendant
challenged—Plea taken, appellant not a necessary
party for suit between plaintiff and defendants and at
best appellant could have been called as witnesses in
trial Court and their presence is not necessary as
parties—Held—Since suit is one of tortious interference
containing allegations of conspiracy, presence of
alleged co-conspirator, who is also beneficiary as a
party is not only proper but also is necessary—Injustice
would be caused to appellant if it were not to be
impleaded since there is always likelihood of order
being passed which may be adverse to its interests—
Plaintiff would have run risk of being non suited for
non joinder of appellant who is a necessary party—Ld.
single judge committed no error in impleading
appellant.

In the normal course, it is a contradiction in terms to issue
notice of an application seeking the impleadment of a party
to the party proposed to be so impleaded. If the Court is
convinced by the Plaintiffs’ submission of the necessity and
expediency of impleading the proposed parties, the proposed
party should be impleaded and notice would thereafter be
issued to it. There is no scope, nor is this the practice, for
obvious reasons, at the very first instance and at the very
initiation of the suit to show cause why it should be arrayed
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(©)

as a defendant. Of course, it is always open to the defendant
as it would be available to a party impleaded in the course
of litigation to file an application under Order | Rule 10(2) of
the CPC for striking it out of the array of parties.(Para 8)

Delhi High Court Act, 1966—Section 10—Refusal to
amend as well as refusal to implead are of such
moment as would justify appeal under Letters Patent
or in case of Delhi High Court under Delhi High Court
Act.

Finally, we must record our views on the question of
maintainability of the Appeals. This question was raised at
the very threshold of arguments. Section 10 of the Delhi
High Court Act, 1966 reads as follows:-

10. Powers of Judge

(1) Where a single Judge of the High Court of Delhi
exercises ordinary original civil jurisdiction conferred
by sub-Section(2) of Section 5 on that Court, an
appeal shall lie from the judgment of the Single Judge
to a Division Court of that High Court.

(2) Subject to the provisions of sub-section(1), the law
in force immediately before the appointed day relating
to the powers of the Chief Justice, single Judges and
Division Courts of the High Court of Punjab and with
respect to all matters ancillary to the exercise of those
powers shall, with the necessary modifications, apply
in relation to the High Court of Delhi.

Such like provisions do not create the right to appeal but
are merely indicative of the forum which will hear the appeal.
Letters Patent have become necessary because of orders
passed in the High Court were appealable only before the
Privy Council in England. This unnecessarily entailed not
only Court expense but also the discomfort and difficulty in
arranging legal counsel. If legal annals are comprehensively
and meaningfully stated, it will become evident that this was
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why the need to provide for an appeal within India was found
expedient. This should not be confused to hold that Appeals
are maintainable even where the CPC does not provide for
them. After Order XLIIl Rule 1 of the CPC is read, it will be
evident that appeals have been provided for in all those
cases where a remedy by way of a second look at the
controversy was expeditiously essential. We think this is why
the word “judgment” has been used in contradistinction to
the word ‘order’; both in Letters Patent as well as Section 10
of the Delhi High Court Act. Judgment has been defined in
Shah Babulal Khimji vs. Jayaben D.Kania, (1981) 4 SCC
8. This celebrated Judgment also indicates in paragraph
116 that refusal to amend as well as refusal to implead are
of such moment as would justify an appeal under Letters
Patent or in the case of Delhi High Court under the Delhi
High Court Act. (Para 24)

( N
Important Issue Involved: (A) Where appellant contends

that they had made only partial concession before of the
Trial Court, proper course is to file a review and if fails to
do so, appellant shall be for enclosed from contending that
the impugned order records the position incorrectly position

incorrectly.
\ J

( )
(B) It is not judicious to allow an unrelated aspect of the

case to influence the decision on another aspect or nuance

of the lis.
\ J

( )
(C) Amendments in prayer clause would follow as a natural

and essential consequence to the amendments in the plaint.
\ J

(D) Where suit is one of tortious interference containing
allegations of conspiracy, the presence of the alleged co-
conspirator, who is also the beneficiary as a party, is not

only proper but also is necessary.
\ J
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[Ar Bh]
APPEARANCES:
FOR THE APPELLANT Mr. Sunil Gupta, Sr. Adv. with Mr.
Jatin Zaveri, Mr. Gaurav Aggarwal
& Mr. Tanmaya Aggarwal, Advs.
FOR THE RESPONDENT Mr. P.V. Kapur, Sr. Adv. with Ms.
Ekta Kapil & Mr. Gaurav Chauhan,
Advs. for Respondent No.1l. Mr.
Arun Bhardwaj, Sr. Adv. with Mr.
Manish Sharma, Mr. Amit Bhardwaj
& Mr. Vishal Malhotra, Advs. for
Respondent No.2.
CASES REFERRED TO:
1. Neena Khanna vs. Peepee Publishers, 167(2010) DLT
247(DB).
2. Revajeetu Builders & Developers vs. Narayanaswamy,
(2009) 10 SCC 84.
3. Bharat Karsondas Thakkar vs. Kiran Construction Co.,
(2008) 13 SCC 658.
4, Rajesh Kumar Aggarwal vs. K.K. Modi, (2006) 4 SCC
85.
5. Pushpa Devi Bhagat vs. Rajinder Singh, AIR 2006 SC
2628.
6. Kasturi vs. lyammperumal (2005) 650 SCC 753.
7. Andhra Bank vs. Official Liquidator, (2005) 5 SCC 75.
8. Kedar Nath Agarwal vs. Dhanraji Devi, (2004) 8 SCC
76.
9. Sampath Kumar vs. Ayyakannu, AIR 2002 SC 3369.
10.  Anil Kumar Singh vs. Shionath Mishra, (1995) 3 SCC
147.
11.  Shah Babulal Khimji vs. Jayaben D.Kania, (1981) 4 SCC
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12. Kumaraswami Gounder vs. D.R. Nanjappa, AIR 1978
Mad. 285 (FB).

13. AK. Gupta vs. Damodar Valley Corporation, AIR 1967
SC 96.

RESULT: Dismissed.
VIKRAMAJIT SEN, J.

1. The facts germane for a decision in these Appeals are that in
respect of a Sugar Mill Project to be established in Ethiopia, funding has
been made available by the Government of India through the aegis of
EXIM Bank. The Project has been sub divided into seven sub-projects
for which separate and independent tenders were floated. These are — (1)
Steam Generation (2) Process House (3) Juice Extraction (4) Power
Generation (5) Diesel Generation (6) Factory Workshop and (7) Plant
Water System. It was further decided that for ease and facility of
implementation of the Project, instead of dealing separately with all the
successful Tenderers, the Tenderer who had been awarded the largest
number of projects, would act as the lead party; a single Engineering,
Procurement and Construction (EPC) contract would be entered into
with this party. Saraswati Industrial Syndicate Ltd. was the Successful
Tenderer in respect of Steam Generation; Uttam Sucrotech International
Pvt. Ltd. in respect of Process House; and since in respect of Juice
Extraction and Power Generation the successful Tenderer was OIA, it
was agreed that Overseas Infrastructure Alliance India Pvt. Ltd. (OIA)
would act as the single EPC Contractor.

2. The Appellants assert that a completed contract had already
evolved in their favour, whereas OIA contends that while Saraswati
Industrial Syndicate Ltd. and Uttam Sucrotech International Pvt. Ltd.
were successful Tenderers, a contract between them was required to be
executed and this had not transpired. It is not in controversy that OIA
had demanded fifteen per cent commission/charges from the Appellants
and all other successful Tenderers ostensibly to cover expenses that OIA
would inevitably have to incur as the single EPC Contractor. The Appellants
assert that Walchandnagar Industries Ltd. was illegally introduced into
the subject Sugar Mill Project by OIA by engineering the removal of both
Saraswati Industrial Syndicate Ltd. and Uttam Sucrotech International
Pvt. Ltd. owing to their reluctance to make the payment of the said
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fifteen per cent commission/charges. The Ethiopian party, namely,
TENDAHO Sugar Factory Project has not contested either the suit or
this Appeal.

3. Saraswati Industrial Syndicate filed a Suit for perpetual and
mandatory injunction, being CS(OS) No0.1368/2008, pleading, inter alia,
in paragraph 16 that OIA “has failed and/or neglected to execute the
formal contract document with the plaintiff and is threatening to introduce
a third party in place of the plaintiff”. Most significantly, in paragraph 7
of the original Plaint, it has been pleaded that on or about 7th December,
2007, TENDAHO reiterated in writing to OIA that “the winning bidders
of other packages are to be retained as sub contractors without any
alteration in the agreed technical and financial aspects as already finalized
with the individual bidder”. This averment has not been denied but in
response to the said paragraph, OIA has pleaded as follows:

... The correct position, however, is that the right and the power
to fix a sub contract on terms and conditions to be negotiated
between the answering defendant and the sub contractors is a
matter which is entirely within the domain of the answering
defendant’s function as the main EPC contractor. The Defendant
No.1 after signing of contract dated 10.01.2008 and addendum
no.l dated 21.02.2008 of contract had tried to persuade the
Plaintiff by verbal and writing communication to sign the contract
at the earliest so that the project should not be jeopardized. The
answering defendant may also at this stage point out that since
the plaintiff was dillydallying the finalization of the terms of the
sub contract to be executed, the said matter was therefore brought
to the notice of the defendant No.2 vide letter dated 13th June
2008 as also by letter dated 16th June 2008 in pursuance of
which clear cut instructions were issued to the answering
defendant to finalize the sub contract agreement with all the sub
contractors by 27th June, 2008 with a view to avoid any further
delay in the start of the work. A copy of the minutes is being
filed by the answering defendant in the list of documents and
shall be referred to at an appropriate stage. Pursuant to the said
instructions, the answering defendant requested the plaintiff to
finalize the contract by the 27th of June 2008. As submitted
earlier the plaintiff failed to settle the terms of the contract and
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therefore in order to save the project from being jeopardized on
account of price and other relevant factor entered into a
Memorandum of Understanding dated 8th July, 2008 with M/s
Walchandnagar Industries Limited (WIL) which has agreed to
undertake the construction of the Steam Generation Plant for the
Tendhao sugar factory project. Further, the answering Defendant
no.1l has signed a definite contract with Messrs WI, Mumbai for
execution of Project as a sub-contractor to answering Defendant
on 12.07.2008. The answering defendant has thereafter proposed
the name of Messrs WI, Mumbai as proposed sub-contractor to
defendant no2 vide letter dated 11th of June 2008. In light of
these developments, it is futile for the plaintiff to allege that the
sub contracts had already come into existence between the plaintiff
and the answering defendant or defendant No.2 for that matter.

4. The similar position obtains so far as Uttam Sucrotech
International Pvt. Ltd. is concerned which has filed Suit No.1447/2008
averring, inter alia, that while it had been extending all cooperation to
OIA, the latter “has been illegally trying to avoid the conclusion of any
such contract and is delaying the process unnecessarily for its vested
interests of ousting them from the contract completely and illegally replacing
it with its own parties”. In the Plaint, there are allegations kindred to
those of Saraswati Industrial Syndicate Ltd., namely, that OIA “has
threatened to introduce a third party in place of the plaintiff”. Uttam
Sucrotech International Pvt. Ltd has also asserted that a concluded contract
has already emerged between itself and TENDAHO. OIA pleads in the
Written Statement as follows:

The answering defendant further submits that the plaintiff failed
to meet the deadline and settle the terms of subject contract
resulting in the answering defendant entering into a memorandum
of understanding with Walchandnagar Industries Ltd. on 8.7.2008
for the construction of the process house project. Defendant
No.2 vide their letter reference no. TSPFOI/12/201 dated 5.8.2008
accepted the substituted offer for process house package of
TSPF in favour of OIA and Walchandnagar Industries Ltd. on
the basis of the substituted technical offer submitted by answering
defendant dated 18.7.2008.

5. Both the Plaintiffs assert that the contract with Walchandnagar
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Industries Ltd. was predated with the purpose of defeating the interim
orders passed by the learned Single Judge. Contempt proceedings have
been initiated by the plaintiff and are presently pending.

6. It is at this juncture that Saraswati Industrial Syndicate filed 1A
N0.13366/2008 in CS(OS) N0.1868/2008 under Order VI Rule 17 read
with Order | Rule 10 read with Section 151 of the Code of Civil Procedure
(CPC for short) praying for amendment of the Plaint to be ‘taken on
record’; and for Walchandnagar Industries Ltd. as well as EXIM Bank
to be allowed to be impleaded as Defendant Nos.3 and 4. The amendments
have been allowed and the impleadment of only Walchandnagar Industries
Ltd. has been permitted in terms of the impugned Order. OIA and
Walchandnagar Industries Ltd. have filed separate Appeals.

7. Uttam Sucrotech International Pvt. Ltd. has, in familiar fashion,
filed 1A N0.1938/2009 in CS(OS) N0.1447/2008 under Order VI Rule 17
read with Order | Rule 10 read with Section 151 of the CPC. Reliefs
similar to Saraswati Industrial Syndicate have been made which have
been also allowed in the impugned Order, declining, however, to implead
EXIM Bank.

8. It seems to us that because a composite application had been
filed by both the Plaintiffs praying for the amendment of “the Plaint as
well as for impleadment of parties, notice thereof came to be issued to
the party proposed to be impleaded, namely, Walchandnagar Industries
Ltd. In the normal course, it is a contradiction in terms to issue notice
of an application seeking the impleadment of a party to the party proposed
to be so impleaded. If the Court is convinced by the Plaintiffs’ submission
of the necessity and expediency of impleading the proposed parties, the
proposed party should be impleaded and notice would thereafter be issued
to it. There is no scope, nor is this the practice, for obvious reasons, at
the very first instance and at the very initiation of the suit to show cause
why it should be arrayed as a defendant. Of course, it is always open
to the defendant as it would be available to a party impleaded in the
course of litigation to file an application under Order | Rule 10(2) of the
CPC for striking it out of the array of parties. We must immediately
clarify that this relief is not available in the present cases since
Walchandnagar Industries Limited has already been extensively heard on
the question of whether it should be impleaded as a party to the respective
suits.
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9. The refusal by the learned Single Judge in the impugned Order
to implead EXIM Bank was also challenged by Uttam Sucrotech
International Pvt. Ltd. in the form of FAO(OS) No0.460/2009. However,
on 18.11.2009 the Appeal was dismissed as withdrawn.

10. In the course of the hearing of the two composite applications
for amendment of the plaint as well as for the impleadment of
Walchandnagar Industries Ltd. and EXIM Bank, learned counsel for OIA
had uncontrovertedly been conceded on 30.7.2009 that the amendments
prayed for by Saraswati Industrial Syndicate in paragraph 15(1) and
paragraphs 18A to 18K may be permitted to be incorporated in the
amended Plaint. On that date, it was specifically noted that — “insofar as
amendments to the prayer clause are concerned, counsel submit that he
is seriously opposing the same. In this view of the matter, list on 3.8.2009
at 2:30 P.M. for further argument on the remaining reliefs prayed for in
the application”. However, the impugned Order categorically mentions
that learned counsel for OIA has no objection to the amendments being
carried out. The learned Single Judge recorded that “as far as the prayer
for amendment is concerned, it need not detain me for long and the
reason is that after the application had suffered lengthy arguments, for
and against, the learned counsel for defendant no.1 conceded that the
amendment sought could be allowed subject to liberty to it to raise such
objections as may be available to it and to this, it may be noted, the
learned counsel for the plaintiff had no objection”. In other words, the
reservation viz.-a-viz., the amended Prayers was abandoned and given

up.

11. The same sequence of events occurred in the Suit and Application
filed by Uttam Sucrotech International Pvt. Ltd. The learned Single Judge
has recorded in the Order dated 30.7.2009 that counsel for OIA “states
that without prejudice to its rights and contentions, he has no objection
if the proposed amended plaint except the reliefs claimed in the prayer
clause is taken on record. Insofar as prayer clause is concerned, he
states that he is opposing the amendments proposed therein”. The learned
Single Judge records in the impugned Order thus — “it is time now to
come straight to the application for amendment and impleadment. Should
it be allowed? As far as prayer for impleadment is concerned, it need not
detain me for long and the reason is that after the application had suffered
lengthy arguments, for and against, learned counsel for defendant no.1
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conceded that the amendments sought should be allowed subject to
liberty to it to raise such objections as may be available to it and to this,
“it may be noted, the learned counsel for the plaintiff has no objection.
Keeping this in view and keeping also in view the nature of the amendments
and so also the fact that the amendments have their seed in subsequent
developments, the amendments sought are allowed”. As already noted, it
is palpably clear that the earlier objection to the Court allowing the
Prayers to be augmented was not agitated any longer.

12. In view of the recorded concession, we are unable to appreciate
how the present Appeals are maintainable since on the face of it they
endeavour to reverse orders passed on concession. Learned Senior
Counsel appearing for the Appellants/Defendants have strenuously
contended that complete and total concession, as mentioned in the impugned
Order, had not been expressed. We are firmly of the opinion that it is not
open to the Appellants to take this plea. The proper course would have
been to file a Review before the learned Single Judge articulating therein
the factum of the Appellants/Defendants allegedly having steadfastly made
only a partial concession and having opposed the inclusion of the amended
prayers on the date on which orders were reserved. We need not go
further than Pushpa Devi Bhagat vs. Rajinder Singh, AIR 2006 SC
2628 in which their Lordships have held that an Appeal is not maintainable
against a consent Decree having regard to the specific bar contained in
Section 96(3) of the CPC and that the proper course to adopt was to
approach the Court which passed the consent Decree with a view to
establishing that there was no compromise. On a parity of reasoning, we
are of the view that the Appellants should have filed Review Petitions
before the learned Single Judge on this aspect and having failed to do so
are foreclosed from contending that the impugned Order records the
position incorrectly.

13. Since, however, lengthy arguments have already been heard on
the merits of the amendments, we think it proper to return a complete
and comprehensive answer to the amendment of Plaint controversy. The
facts which stand incorporated in the respective plaints, concededly on
the concessions of the Respondent/Defendant, speak voluminously and
extensively of Walchandnagar Industries Ltd.
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A Pleadings in unamended Plaint (Saraswati Industrial Syndicate Ltd.)

15. The Defendant No.1, thereafter, began to threaten the Plaintiff
that they would inform Defendant No.2 that Plaintiff was delaying
execution of a formal contract. The Plaintiff meanwhile drafted
a contract that was acceptable to the Plaintiff and in line with the
agreement arrived at between all parties on 19th & 20th December,
2007 and the concluded contract terms and conditions between
Defendant No.2 and the Plaintiff which was forwarded to the
Defendant No.1 on June 28, 2008.

18. In the agreement between defendant No.1 and defendant
No.2 and/or the Plaintiff, there exists a positive covenant coupled
with an implied negative which the defendant No.1 is threatening
to breach. This Hon’ble Court ought to grant injunction to perform
the negative covenant. The implied negative covenant is contained
in letter dated 7.12.2007 from defendant No.2 to defendant No.1
as under:-

The winning bidders of other packages are to be retained
as sub contractors without any alteration in the agreed
technical and financial aspects as already finalized with
the individual bidder.

Further in letter dated 7.12.2007 from defendant No.2 to Plaintiff:-

You, as winning Bidder of Steam Generation Plant Bid
Tender No.TSFP-F/002/06/SG, will be retained as sub-
contractor to the main EPC Contractor without any
alteration in the agreed technical and commercial aspects
including the time schedule, as already negotiated and
finalized.

Further, in the joint meeting, inter alia, Plaintiff, defendant No.1
and defendant No.2:-

All winning bidders were informed that as per the directive
from the Government of Ethiopia, the managements of
TSFP & FSF intend to appoint one single EPC contractor
and all other winner bidders shall work as sub contractor
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to the proposed single EPC contractor.

Contract agreement between EPC contractor and winner
bidder shall be seamless and address all issues as per
original tender documents including GCC, SCC and other
financial conditions.

The aforesaid clauses clearly stipulates that the defendant No.1
is by way of an implied negative covenant not permitted to
modify and/or attempt to modify any agreed technical, commercial
including price aspects already finalized between the plaintiff and
defendant No.2.

Pleadings in amended Plaint

15. The Defendant No.1, thereafter, began to threaten the Plaintiff
that they would inform Defendant No.2 that Plaintiff was delaying
execution of a formal contract. The Plaintiff meanwhile drafted
a contract that was acceptable to the Plaintiff and in line with the
agreement arrived at between all parties on 19th & 20th December,
2007 and the concluded contract terms and conditions between
Defendant No.2 and the Plaintiff which was forwarded to the
Defendant No.1 on June 28, 2008.

18. In the agreement between defendant No.1 and defendant
No.2 and/or the Plaintiff, there exists a positive covenant coupled
with an implied negative which the defendant No.1 is threatening
to breach. This Hon’ble Court ought to grant injunction to perform
the negative covenant. The implied negative covenant is contained
in letter dated 7.12.2007 from defendant No.2 to defendant No.1
as under:-

The winning bidders of other packages are to be retained
as sub contractors without any alteration in the agreed
technical and financial aspects as already finalized with
the individual bidder.

Further in letter dated 7.12.2007 from defendant No.2 to Plaintiff:-

You, as winning Bidder of Steam Generation Plant Bid
Tender No.TSFP-F/002/06/SG, will be retained as sub-
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contractor to the main EPC Contractor without any
alteration in the agreed technical and commercial aspects
including the time schedule, as already negotiated and
finalized.

Further, in the joint meeting, inter alia, Plaintiff, defendant No.1
and defendant No.2:-

All winning bidders were informed that as per the directive
from the Government of Ethiopia, the managements of
TSFP & FSF intend to appoint one single EPC contractor
and all other winner bidders shall work as sub contractor
to the proposed single EPC contractor.

Contract agreement between EPC contractor and winner
bidder shall be seamless and address all issues as per
original tender documents including GCC, SCC and other
financial conditions.

The aforesaid clauses clearly stipulates that the defendant No.1
is by way of an implied negative covenant not permitted to
modify and/or attempt to modify any agreed technical, commercial
including price aspects already finalized between the plaintiff and
defendant No.2.

18(A). That this Hon’ble Court on 23.7.2008, passed an Order
that, “having regard to the facts of the case and taking the
consideration the documents placed on the record, till the next
date of hearing, the defendant No.1 shall not take any measures
to introduce a third party in respect of the tender floated by
defendant No.2 for Steam Generating Plant for which the plaintiff
has been accepted by the defendant No.2 as the successful
bidder”. The said order was duly served on the defendant No.1
on 24.7.2008 and has also been served on Defendant No.2. The
defendant No.1 has filed its written statement on 4.8.2008 wherein
it has alleged in paragraph 1 of the Preliminary Objections that
the defendant No.1 has already singed a definite contract with
defendant No.3 for execution of the power project as a Sub-
contractor for construction of the steam generation plant for the
Tendaho Sugar Factory Project (purportedly just about 11 days
before the passing of the ex parte injunction order). Therefore,



Walchandnagar Indus. Ltd. v. Saraswati Indus. Syndicate Ltd. (Vikramajit Sen, J.) 39

in light of the said development, it has been alleged that the said
suit filed by the plaintiff has become infructuous. A copy of the
purported Sub-Contract Agreement between defendant No.1 and
the said defendant No.3 has been filed by the defendant No.1

18(B). The said purported Sub-Contract Agreement is clearly
antedated and has been fabricated with a view to frustrate the
injunction order dated 23.7.2008 and/or to overreach the Order
dated 23.7.2008 passed by this Hon.ble Court.

18(C). The first telltale sign is in the Written Statement itself
where in para 7, it has been alleged that a Memorandum of
Understanding (MOU) was signed between Defendant No.1 and
defendant No.3 on 8th July, 2008 and thereafter, a definite
purported contract was signed on 12th July, 2008, i.e. within 4
days of the MOU despite the MOU being valid for a period of
30 days — seemingly, a tearing hurry indeed. However, the
Defendant No.1 proposed the name of defendant No.3 to defendant
No.2 long after 12th July 2008.

18(D). It is also relevant to note that in the alleged sub-contract
Agreement dated 12th July, 2008 filed by the Defendant No.1,
Defendants Nos.1 and 3 have purported to create a definition of
“contract documents” which includes documents that have not
yet been finalized but are only ‘proposed’. One of the documents
forming part of Contract document is “Minutes of Package
Negotiations meeting (proposed) to be held between Employer
and Sub-Contractor (WIL), for the Package Facilities on technical
aspects”. Firstly, there cannot be a meeting or minutes of a
meeting which are qualified as “proposed”. Secondly, there cannot
be minutes of a meeting which is yet “to be held”. It is obvious
that the documents have been prepared in a hurry only to be
produced before this Hon’ble Court with a view to mislead this
Hon’ble Court and to frustrate and overreach the orders of this
Hon’ble Court.

18(E). That even as late as on 5th August, 2008, in the meeting
between the Defendant No.1 and Defendant No.2, there is no
mention that a definite contract had been signed with defendant
No.3. In fact defendant No.1 informed defendant No.2 that only
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negotiations were being conducted with defendant No.3.

18(F). Further and in any event, the defendant No.2 has not
been shown to have ever authorized appointment of the said
defendant No.3 as a Sub-Contractor in substitution of the plaintiff.
This is apparent from the letter dated 30.6.2008 written by
defendant No.2 to its Board of Management on 30.6.2008
alongwith the legal opinion and the opinion of the consultant
which clearly reveal that the minutes dated 19.6.2008 and
20.6.2008 and the letter dated 12.6.2008 sought to be relied
upon by the defendant No.1 did not constitute any approval of
substituting the plaintiff as alleged by the defendant No.1. The
defendant No.1 is clearly suppressing all material facts as the
aforesaid documents are within the knowledge of defendant No.1
who has chosen to conceal the same from this Hon.ble Court.
Neither the negotiations nor the minutes and/or any alleged MOU
can be given effect to in teeth of the order dated 23.7.2008
passed by this Hon’ble Court and the Defendant No.1 ought not
to be permitted to defeat the bonafide rights of the plaintiff and/
or overreach this Hon’ble Court.

18(G) It is relevant to note that in a similar contract, which
relates to another Govt. of Ethiopia company known as Wonji
Shoa Sugar Factory, the Plaintiff had a bid for a Juice Extraction
Plant. The EPC Contractor in that case is one M/s. Uttam
Sucrotech International Pvt. Ltd. The said M/s. Uttam Sucrotech
International Pvt. Ltd. has signed a Sub-Contract with the Plaintiff
without making any demand for 15% of contract price for
discharge of its obligations as a lead EPC/Contractor. It has now
come to the knowledge of the plaintiff that defendant No.1 was
not even entitled to become the EPC contractor and the defendant
No.1 and 2 have manipulated records to make defendant No.1
become the EPC contractor who is demanding unreasonable and
absolutely uncalled for 15% of the contract price from plaintiff
and other similarly placed sub-contractors. That defendant Nos.1,
2 and the said Walchandnagar Industries Ltd. are acting in concert
and are attempting to defeat the order of this Hon.ble Court and
perpetrate a fraud which they cannot be permitted to do.

18(H) In fact, defendant No.1 has itself subsequently filed a
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letter dated 5th August, 2008 purportedly issued by defendant
No.2 permitting the defendant No.2 to substitute the plaintiff (the
authenticity of the said letter is denied). Clearly the said letter
dated 5th August, 2008 shows that there could be no contract
between defendant No.1 and the said defendant No.3 prior thereto
and further that defendant No.1 and 2 were acting in concert
and in teeth of the order dated 23rd July, 2008 passed by this
Hon.ble Court which is in force even till date.

18(1). The attempt of Defendant No.1 of clandestinely introducing
the purported Sub-Contractor who did not even participate in the
tender, is not only contrary to the entire tender process but is
also malafide and an attempt to overreach this Hon’ble Court.
Further, till date no termination of Plaintiff’s sub-contract has
been communicated.

18(J). The aforesaid facts clearly reveal that the purported sub-
contract Agreement dated 12rth July ,2008 which was allegedly
entered into within four days of signing the Memorandum of
understanding which was valid for 30 days is clearly ante dates
with a view to defeat the injunction order passed by this Hon’ble
Court. The said purported sub-contract Agreement cannot be
permitted to be implemented and be proceeded with and being in
teeth of the order dated 23rd July, 2008 is void ab initio. Even
the purported permission dated 5th August, 2008 cannot be acted
upon and is void ab initio as defendant No.2 was also informed
of the order dated 23rd July, 2008.

18(K). As stated in the plaint, the defendant No.2 is proceeding
with modernization essentially financed by credit line from the
Exim Bank of India. The said Exim Bank of India being State is
bound to act fairly and not to act in violation of the order of
Hon.ble Court. In any event, Exim Bank of India being a banking
institution has a duty of care and cannot allow fraud to be
perpetrated by defendant No.1 and/or 2 and cannot approve
substitution of the plaintiff by the said defendant No.3 contrary
to the order of this Hon’ble Court.

18(L). That defendant Nos.1, 2 and 3 are acting in concert and
are attempting to defeat the order of this Hon’ble Court and
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perpetrate a fraud which they cannot be permitted to do.

Unamended Pleadings (Uttam Sucrotech International Pvt. Ltd.)

7. That vide the letter dated 7.12.2007, the Defendant No.2 also
informed the Plaintiff in writing that as per the requirement of
Exim Bank’s disbursement schedule it was decided to proceed
through a single EPC Contract method, that is, any bidder who
won two or more bid package amongst the four major bids viz.
Juice Extraction Plant, Steam Generation Plant, Power Generation
Plant and Process House Plant will become eligible to act as
‘Single EPC Contractor’. Since, the Defendant No.1 won two
bids, it was appointed to act as ‘Single EPC Contractor’. It was
further conveyed to the Plaintiff that the Plaintiff who was the
winning bidder of the Process House bid, would be retained as
sub-contractor to the EPC Contractor without any alternation in
the agreed technical and commercial aspects including the time
schedule already finalized. The relevant excerpt of the said letter
has been extracted hereunder for ready reference:

You as winning Bidder of Process House Bid Tender
No.TSFP-F/007/07/PG, will be retained as sub-contractor
to the main EPC Contractor without any alternation in the
agreed technical and commercial aspects including the
time schedule, as per our bid document and subsequent
clarifications given by our Consultant JPMA.”

10. That therefore the Defendant No.l clearly agreed to the
unanimous decision taken in the aforementioned meetings dated
19th and 20th of December to the effect that the contract shall
be seamless and that the rights of the winning bidders and their
bid award prices shall be adequately protected in the sub-contractor
agreement. In view thereof, the Defendant No.1, was under a
legal obligation to finalize the modus of implementing all the
various packages (sub-contracts) of the project along with his
own award of work/contract. The Defendant No.1 was further
required to do so at the earliest and on the same terms and
conditions as agreed to between the parties in the aforementioned
meetings.

11. That subsequently it was also revealed that on 20th February,
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2008 a contract was executed between the Defendant No.2,
Ehiopia on behalf of Government of Federal Democratic Republic
of Ehiopia and the Defendant No.1l. In the said agreement also
it has been agreed that there shall be a contract between the
contractor and the sub contractor and that the agreement shall
be entered into without any alternation in the agreed technical
and commercial aspects of the original tender documents including
the price of the bids. It is pertinent to mention herein that the
Plaintiff has been mentioned as a sub-contractor in Appendix 5
of the contract dated 20th February, 2008.

12. That therefore in accordance with the procedure agreed and
settled on 19th December and 20th December, 2007 and also in
view of the directions of the Defendant No.2, a formal seamless
contract was required to be entered into between the Plaintiff
and the Defendant No.1 at the earliest, on the same terms and
conditions as those of the original tender documents.

15. That the Plaintiff, vide their letter dated 26.3.2008 replied to
the aforesaid letter dated 6.3.2008 issued by the Defendant No.1
specifically stating that the demand of the Defendant No.1 directing
the plaintiff to discount its offer price at least by 15%, is absolutely
illegal and contrary to the terms agreed between the parties
including the Defendant No.1,2 and the Plaintiff in the meetings
dated 19th December and 20th December, 2007.

Amended Pleadings (Uttam Sucrotech International Pvt. Ltd.)

7(ii) Para 2 of the Plaint would stand amended as follows:

“That the Defendant No.1 is a company incorporated under
the Companies Act, 1956 having its registered office at 1205,
Surya Kiran Building, 19, Kasturba Gandhi Marg, New Delhi-
110001. The Defendant No.2 is a company incorporated under
the laws of Ethiopia having its principal office at Addis Ababa
and is owned and/or controlled by the Government of Federal
Democratic Republic of Ethiopia. The Defendant No.3 is a
company incorporated under the Companies Act, and having its
registered office at 3 Walchand Terracesopp Air Conditioned
Market, Tardeo, Mumbai, Maharashtra-40034 and branch office
at 201, Milap Niketan (2nd Floor) 8-A, Bahadur Shah Zafar
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Marg, New Delhi: 110002. That the Defendant No.4 is the Exim
Bank having its registered office at Centre One Building, Floor
21, World Trade Centre Complex, Cuffe Parade, Mumbai.

(ii) After para 7 the following para needs to be added:

Para 7A:- As is evident from the internal letter dated 3.12.2007
issued by TSFP to TSFP Management Board Addis Ababa,
Defendant No.1 had been trying to defeat the rights of the plaintiff
at very stage so as to oust the plaintiff from the subject project
completely. The said letter clearly reveals that apart from the
Process House Package which was allotted to the Plaintiff, vide
Defendant No.2’s letter dated 7.12.2007, the Plaintiff was also
the lowest bidder in the Power Generation Plant which also
ought to have been awarded to the plaintiff. So plaintiff was
awarded both the Process House and Power Generation plant bid
and was eligible to be appointed as a EPC Contractor. However,
strangely, just about 4 days later i.e. on 7.12.2007, facts and
records were illegally pruned to a large extent and the Plaintiff
was declared winning bidder only in the Process House Package
and not in the Power Generation Package.

(iv) Para 10 of the plaint would be amended as under:-

“That therefore the Defendant No.1 clearly agreed to the
unanimous decision taken in the aforementioned meetings dated
19th and 20th of December to the effect that the contract shall
be seamless and that the rights of the winning bidders and their
bid award prices shall be adequately protected in the sub-contractor
agreement. In view thereof, the Defendant No.1, was under a
legal obligation to finalize the modus of implementing all the
various packages (sub-contracts) of the project alongwith his
own award of work/contract. The Defendant No.1 was further
required to do so at the earliest and on the same terms and
conditions as agreed to between the parties to the said meetings
inter alia the Plaintiff. Defendant No.1 and the Defendant No.2
in the aforementioned meetings. Further an agreement dated
10.1.2008 was entered into between the Defendant No.1 and
Defendant No.2, wherein the name of the Plaintiff was clearly
mentioned as a sub contractor albeit only for Process House
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Package. The said Contract contains Technical Bid Commitments
and Tender Bid Prices, which have been clearly conducted between
the Plaintiff and the Defendant No.2, and which form an integral
part of the said Contract between the Defendant No.1 and
Defendant No.2. In fact, in the Process House Packages technical
and commercial annexures, it is clearly stated that these are as
submitted by USIPL (short for Uttam Sucrotech International
Private Limited) and form an integral part of the contract. In the
said contract it had been specifically agreed that there shall be
a contract between the contractor and the sub contractor and
that the agreement shall be entered into without any alteration in
the agreed technical and commercial aspects of the original tender
documents including the price of the bids. It has been alleged
that the terms of the said Agreement dated 10.1.2008 were
changed without the consent of the Plaintiff vide an Addendum
No.1 dated 21.2.2008. Therefore, without prejudice, the mother
contract of 10.1.08 could not have been altered vide any
addendum as alleged, without involving the Plaintiff andobtaining
its consent, and any such addendum subsequently altering the
terms and conditions of the said agreement is illegal, null and
void.”

(v) Para 11 of the Plaint would be amended as under:-

“That subsequently it was also revealed that on 20th February,
2008 a contract was executed between the Defendant No.2,
Ethiopia on behalf of Government of Federal Democratic Republic
of Ethiopia and the Defendant No.l. In the said agreement also
it has been agreed that there shall be a contract between the
contractor and the sub contractor and that the agreement shall
be entered into without any alteration in the agreed technical and
commercial aspects of the original tender documents including
the price of the bids.

(vi) Para 12

That therefore in accordance with the procedure agreed and
settled on 19th December and 20th December, 2007 and also in
view of the directions of the Defendant no.2, a formal seamless
contract was required to be entered into between the Plaintiff
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and the Defendant No.1 at the earliest, on the same terms and
conditions as those of the original tender documents. It is further
pertinent to mention herein that a binding contract had already
come into existence between the Defendant No.2 and the Plaintiff
vide the letter dated 7.12.2007 which was preceded by detailed
technical and commercial meetings between Defendant No.2 and
Plaintiff and also the contract dated 10.1.2008 on the same terms
and conditions as per the original bid documents on the basis of
which the Plaintiff had prepared and put in its bid. Therefore, no
alterations whatsoever could have been made in the same.

(v) para 15

“That the Plaintiff, vide their letter dated 26.3.2008 replied to
the aforesaid letter dated 6.3.208 issued by the Defendant No.1
specifically stating that the demand of the Defendant No.1 directing
the Plaintiff to discount its offer price at least by 15%, is absolutely
illegal and contrary to the terms agreed between the parties
including the Defendant No.1,2 and the Plaintiff in the meetings
dated 19th December and 20th December, 2007 and also vide
the letter dated 7.12.2007, which created a formal concluded
and binding contract between the Plaintiff and the Defendant
No.2 in terms of the instruction to Bidders issued along with the
tender documents.

(ii) After para 16

Para 16A- The defendant No.2 is also acting malafide and is
acting in concert with other defendants to perpetrate a fraud on
the plaintiff and defeat and disobey the orders of this Hon’ble
Court.

(iii) Para 17

“That even, the draft of agreement received from the Defendant
No.1l by the Plaintiff on 16.4.2008, failed to consider the
submissions made by the Plaintiff. The said draft was contrary
to the agreement arrived at in the Joint Session Meeting held on
19th & 20th December, 2007, and the same was pointed out to
the Defendant No.1 by the Plaintiff. The Defendant No.1, most
significantly, attempted to renegotiate the contract price to be



Walchandnagar Indus. Ltd. v. Saraswati Indus. Syndicate Ltd. (VikramajitSen,J.) 47

able to receive a part thereof for discharging its obligation of a
lead contractor. Not only the renegotiation of price was contrary
to the mandate of Defendant No.2 and the agreement between
the Plaintiff and the Sugar Factory Project as well as the minutes
of 19th and 20th December, 2007, and also the letter dated
7.12.2007 but also the Defendant No.1 is stopped from claiming
any moneys from the Plaintiff to discharge his own obligations
to the Defendant No.2 as a lead contractor after having accepted
the said contract/duty without recourse to additional consideration
from the Plaintiff expressly and/or by conduct.”

17. That even, the draft of agreement received from the Defendant
No.1l by the Plaintiff on 16.4.2008, failed to consider the
submissions made by the Plaintiff. The said draft was contrary
to the agreement arrived at in the Joint Session Meeting held on
19th & 20th December, 2007, and the same was pointed out to
the Defendant No.1 by the Plaintiff. The Defendant No.1, most
significantly, attempted to renegotiate the contract price to be
able to receive a part thereof for discharging its obligation of a
lead contractor. Not only the renegotiation of price was contrary
to the mandate of Defendant No.2 and the agreement between
the Plaintiff and the Sugar Factory Project as well as the minutes
of 19th & 20th December, 2007, but also the Defendant No.1
is stopped from claiming any moneys from the Plaintiff to
discharge his own obligations to the Defendant No.2 as a lead
contractor after having accepted the said contract/duty without
recourse to additional consideration from the Plaintiff expressly
and/or by conduct.

The Plaintiff submits that there is already a concluded contract
between the Defendant No.2 and the Plaintiff and the Defendant
No.1 cannot renegotiate the terms thereof. In any event, the
Defendant No.1’s consideration for managing the entire project
as a lead contractor must necessarily be included in his
consideration of the contract with Defendant No.2 and defendant
No.1 cannot insist on consideration from the Plaintiff as execution
of a contract between the Plaintiff and the Defendant No.1 is a
mere formality for due implementation of a project and/or a
condition imposed by the Defendant No0.2 which has been
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accepted by the Defendant No.1 without any protest or demur.
Further and/or in any event, the consideration received by
Defendant No.1 from Defendant No.2 includes the discharge of
obligation by Defendant No.1 as a lead contractor. Without
prejudice, it is further submitted that the same is a matter between
the Defendant No.1 and the Defendant No.2 and the Plaintiff is
neither involved nor concerned with it, however, the same cannot
be allowed to prejudicially affect the Plaintiff. The Defendant
No.1 is estopped from claiming to the contrary. The Defendant
No.1l is attempting to jeopardize the agreement between the
plaintiff and the said Defendant No.2 and cause irreparable loss
including loss of reputation of the Plaintiff. The Defendant No.1
is attempting to interfere in the implementation and/or performance
of the contract between the Plaintiff and the Defendant No.2
tortuously by attempting to deliberately induce a third party instead,
which the Defendant No.1 is not entitled to do. The Defendant
No.1 is bound and liable to give effect to the concluded contract
between the Plaintiff and Defendant No.2 and sign the formal
contract between the Plaintiff and Defendant No.l in regard
thereto. The Plaintiff has spent huge amount of monies and
manpower time in preparation of discharge of its obligations
including more than 25 man-visits by Senior Officers to Ethiopia
at exorbitant cost. The Defendant No.1 cannot jeopardize the
interest of the Plaintiff. It is further submitted that if the Defendant
No.1 is allowed to proceed in its malafide intentions it would not
only be illegal, it would also render the plaintiff without any
remedy whatsoever for the colossal losses that would be caused
to it.

20A. In the agreement between defendant No.1 and defendant
No.2 and/or the Plaintiff, there exists a positive covenant coupled
with an implied negative which the defendant No.1 is threatening
to breach. This Hon’ble Court ought to grant injunction to perform
the negative covenant. The implied negative covenant is contained
in letter dated 7.12.2007 from defendant No.2 to defendant No.1
as under:-

The winning bidders of other packages are to be retained
as sub contractors without any alteration in the agreed
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technical and financial aspects as already finalized with
the individual bidder.

Further in letter dated 7.12.2007 from defendant No.2 to Plaintiff:-

You, as winning Bidder of Steam Generation Plant Bid
Tender No.TSFP-F/002/06/SG, will be retained as sub-
contractor to the main EPC Contractor without any
alteration in the agreed technical and commercial aspects
including the time schedule, as already negotiated and
finalized.

Further it is evident from the joint meeting, inter alia, Plaintiff,
defendant No.1 and defendant No.2:-

All winning bidders were informed that as per the directive
from the Government of Ethiopia, the managements of
TSFP & FSF intend to appoint one single EPC contractor
and all other winner bidders shall work as sub contractor
to the proposed single EPC contractor.

Contract agreement between EPC contractor and winner
bidder shall be seamless and address all issues as per
original tender documents including GCC, SCC and other
financial conditions.

The aforesaid clauses clearly stipulates that the defendant No.1
is by way of an implied negative covenant not permitted to
modify and/or attempt to modify any agreed technical, commercial
including price aspects already finalized between the plaintiff and
defendant No.2.

20B. That the purported MOU dated 8th July 2008 and the sub-
contract Agreement of 12 July 2008 between Defendant No.l
and Walchandnagar Industries are clearly antedated and have
been fabricated with a view to frustrate and/or to overreach the
injunction Order dated 30.7.2008 passed by this Hon’ble Court.

20C. That in the Written Statement filed by the Defendant No.1
it has been alleged that a Memorandum of Understanding (MOU)
was signed between Defendant No.1 and Walchandnagar Industries
Ltd. on 8th July, 2008 and thereafter, a definite purported contract
was signed on 12th July, 2008, i.e. within 4 days of the MOU
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despite the MOU being valid for a period of 30 days, and not
withstanding that the Defendant No.1 proposed the name of
defendant No.3 to defendant No.2 long after 12th July 2008.

20D. The alleged sub-Contract Agreement dated 12th July, 2008
filed by Defendant No.1, Defendants Nos.1 and 3 have purported
to create a definition of “contract documents” which includes
documents that have yet not been finalized but are only
“proposed”. One of the documents forming part of Contract
document is “Minutes of Package Negotiations meeting (proposed)
to be held between Employer and Sub-contractor (WIL), for the
Package Facilities on technical aspects”. Firstly, there cannot be
a meeting or minutes of a meeting which are qualified as
“proposed”. Secondly, there cannot be minutes of a meeting
which is yet “to be held”. It is obvious that the documents have
been prepared in a hurry only to be produced before this Hon.ble
Court with a view to mislead this Hon.ble Court and to frustrate
and overreach the orders of this Hon.ble Court.

20(E). In fact, defendant No.1 has itself subsequently filed a
letter dated 5th August, 2008 purportedly issued by defendant
No.2 permitting the defendant No.2 to substitute the
plaintiff(though the authenticity of the said letter is denied). The
said letter clearly reveals that even as late as on 5th August,
2008, in the meeting between the Defendant No.1 and Defendant
No.2, there is no mention that a definite contract had been signed
with Walchandnagar Industries Ltd. In fact defendant No.1
informed defendant No.2 that only negotiations were being
conducted with Walchandnagar Industries Ltd.

20(F). That the contents and tenor of the letter dated 5.8.2008
issued by the Defendant No.2 to the Defendant No.1 clearly
substantiates the fact that the alleged MOU dated 8.7.2008 and
also the alleged sub contract agreement dated 12.7.2008 have
been fabricated and antedated with the malafide intention. The
letter dated 5.8.2008 specifically states that it was only in a joint
meeting dated 10.7.2008 held under the Chairmanship of the
Minister of Trade, that it was decided to consider substitute
Sub-contractor proposed by OIA. The letter clearly states thus:-
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We refer to the joint meeting dated July 10, 2008 held
under the Chairmanship of His Excellency the Minister of
Trade and Industry, where by it was decided to consider
substitute Sub-Contractors/Consortium Partners proposed
by OIA and conduct technical evaluation of substitute
offers for the subject packages.

However, as stated by the Defendant No.1 themselves in their
written statement, they had entered into an MOU on 8.7.2008
(which is even two days prior to the proposed decision to
substitute which was only taken on 10.7.2008). It is submitted
that the decision to consider substitute Sub-Contractors/
Consortium Partners was taken only on 10.7.2008 and thus there
could have been no MOU on 8.7.2008 between the Defendant
No.1 and WIL inasmuch as the Defendant No.1 had no authority
to enter into any agreement with WIL prior to the alleged approval
of Defendant No.2 for changing the sub-contractor. Therefore,
this clearly reveals that the alleged MOU was illegal and void ab
initio.

20G. That, the letter dated 5.8.2008 further states as under:

In line with the above, TSFP has given original bid
documents and invited OIA to submit substitute technical
offers for the subject packages on July 11, 2008. Substitute
offers were opened in the presence of Tender committee
of TSFP, Consultant’s and Bidder’s representatives on
July 18, 2008.

Strangely, Defendant No.2 gave the original bid documents
and invited/directed the Defendant No.1 to submit substitute
technical officers for the packages on 11.07.2008 i.e. just
one day after the Defendant No.2 decided to consider
substitute sub-contractors.

20(H) The letter further states thus:

TSFP is pleased to inform you that our top management
has hereby accepted your substitute technical offer dated
18th July 2008 for above packages with Walchandnagar
Industries Ltd. (WIL) as Sub-Contractor abiding to
technical specifications given in or bid documents and
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minutes of technical negotiation meeting held on August
4 and 5 2008, for turnkey supply, erection and
commissioning with manpower training for both phase |
and Il of the project.

As stated above the sub-contractor agreement was allegedly
executed on 12.7.2008. The technical offer allegedly accepted
only on 5.8.2008. Glaring infirmities and illegalities in the alleged
agreement dated 12.7.2008 and further highlighted by the fact
that the offers of WIL bidding as OIA’s sub-contractor was
opened and accepted by the Defendant No.2 only on 5.8.2008,
so how could a contract between Defendant No.1 and WIL
(defendant No.3) as contractor and sub contractor can claimed
to have been entered into on 12.7.2008 which is completely
arbitrary and devoid of any merits. This clearly demonstrates
that the Defendant No.1 has filed a false affidavit and has
committed an act of perjury. This further reveals the glaring
infirmities and illegalities in the alleged sub contractor agreement
dated 12.7.2008.

201. Furthermore, the contract dated 12.7.2008 is not only
antedated, it is void inasmuch as it fraught with false and
misleading contents, which is clearly evident from Clause 4 of
the said agreement, which provides as under:-

Article 4 Technical Conditions

The technical aspects of the project as already agreed
between the Employer and the Sub-contractor shall not be
altered and shall be adhered to by the Sub-contractor.

The said clause portrays as if the technical aspects had already
been agreed upon prior to 12.7.2008, whereas allegedly the
technical aspects of the project was agreed only allegedly vide
the Letter dated 5.8.2008. This fact clearly demonstrates that the
said sub-contract was antedated inasmuch as on 12.7.2008, the
technical aspects of the project between the Employer and the
sub-contractor qua the project in question was never accepted.

20J. That even as late as on 4th or the 5th August, 2008, in the
meeting between the Defendant No.1 and Defendant No.2, there
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is no mention that a definite agreement had been signed with
Walchandnagar Industries Ltd. In fact the letter dated 5.8.2008
clearly states that the technical negotiation meetings were held
on August 4 and 5, 2008 with OIA-WIL experts. It is further
revealed from the minutes of the tender committee meeting dated
5.8.2008, that on 5.8.2008, the evaluation report submitted by
the consultants was forwarded to the General Manager for
approval of substitute offers of Defendant No.1 — Defendant
No.3. Therefore, there is no way in which a definite contract
could have been entered into with WIL. And even if assuming
but not admitting that a contract was entered into between OIA
and WIL such a contract prior to 5.8.2008, would be illegal, null
and void in the eyes of law.

20K. The minutes of the tender committee meeting dated 5.8.2008
further record as follows:

(e) Detailed technical & commercial negotiations were
held thoroughly between OIA-WIL, TSFP technical
committee members and consultants team regarding the
deviations specified in the tender documents by OIA.

Therefore, this clearly reveals that the Defendant No.1 has been
deliberately violating the stay order dated 30.7.2008 passed by
this Hon’ble Court and in complete violation of the same has
been taking active measures to substitute Defendant No.3 instead
of the Plaintiff. It is further pertinent to mention herein that the
Defendants actively participated in the technical negotiations
meeting held on 4.8.08 and the minutes of the said meeting
clearly bears the signatures of the representatives of the Defendant
No.1 and the stamp of the Defendant No.l.

20L. That assuming but not conceding the alleged sub-contract
agreement dated 12.07.2008, as per its own terms and conditions
could not become effective without approval from the employer,
which was allegedly granted only on 5.8.2008. The said approval
on the face of it is Nullis juris and in the teeth of the injunction
operating.

20M. That Article 3 of the alleged agreement dated 12.7.2008
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clearly demonstrates that the same has been ante-dated. In fact,
the said agreement has not become effective even today and
hence has no legal validity. Article 3 has been extracted hereunder
to illustrate the point further:

Article 3 Effective Date

The subcontract Agreement shall become effective when
all of the following conditions are fulfilled to the satisfaction
of the EPC Contractor:

(a) This Contract Agreement has been duly and validly
executed by both parties and a duly authorized counter
copy is exchanged between the parties hereto.

(b) The subcontractor has submitted to the Employer
(through the EPC Contractor) the Performance Security
and the Advance Payment Guarantee as specified in
Appendix 9-10 attached herein for the value defined in
SCC and GCC;

(c) The EPC contractor has paid 10% of the Contract
value to the Sub contractor as the advance payment

(d) Technical and commercial approval of WIL by the
Employer.

It is submitted that Sub-Clause (b), (c) and (d) of the said
Acrticle 3 is yet to be fulfilled till date inasmuch as inter alia the
performance security and the advance payment as stipulated under
the Agreement has not been made and neither have the technical
and commercial approvals as required been granted. It is submitted
that the alleged technical approval as required under the clause
was granted if at all, only 5.8.2008 and not before and the same
was in blatant disregard and violation of the order dated 30.7.2008
passed by this Hon’ble Court. No commercial approval of the
appropriate value was granted. No payment has been made by
the Defendant No.2 to WIL.

20N. Furthermore, despite being specifically restrained by this
Hon’ble Court, the Defendant No.1, in furtherance of its malafide
intention of appointing M/s. Walchandnagar Industries Ltd.,
deliberately violated the said Order and attended the technical
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negotiation meetings on 4th and 5th August, 2008. The Minutes
of the meeting dated 4.8.2008 bears the signatures of
representatives of the Defendant No.1 and the Delhi office stamp
of the Defendant No.1. Therefore, the alleged technical approval
dated 5.8.2008 being in clear disregard to the Order passed by
this Hon’ble Court is illegal and bad in law, which consequently
also implies that another essential criteria stipulated under Article
3(d) of the agreement dated 12.7.2008 also has not been fulfilled.

200. That further, assuming but not conceding that the alleged
contract dated 12.7.2008 had been entered into, and the approval
was granted on 5.8.2008, yet the said contract is invalid and null
and void in the eyes of law. It is submitted that the alleged
approval dated 5.8.2008 clearly states that the prices for the
substitute packages shall be as per the main contract dated 10th
January 2008 executed between Defendant No.2 and Defendant
No.1, which is admittedly US$ 65 million, however, under the
said agreement dated 12.7.2008 it has been specifically provided
under Clause 2.1 as only 2.1 million. Therefore, there are huge
discrepancies and contradictions between the terms of the
approval and the contract dated 12.7.2008 and it is not known
as to where would these monies which are actually public Indian
funds be used for is not known.

20P. That clearly the said letter dated 5th August, issued by
defendant No.2 permitting the defendant No.2 to substitute the
plaintiff shows that there could be no contract between defendant
No.1 and the said Walchandnagar Industries Ltd. prior thereto
and further that defendant No.1 and 2 were acting in concert
and were completely aware of the order dated 30th July, 2008
passed by this Hon’ble Court which is in force even till date.

20Q. Further, and in any event, the defendant No.2 has not been
shown to have ever authorized till end June/July 2008, appointment
of the said Walchandnagar Industries Ltd. as a Sub-Contractor
in substitution of the plaintiff. This is also apparent from the
letter dated 30.6.2008 written by defendant No.2 to its Board of
Management on 30.6.2008 which clearly reveal that the minutes
dated 19.6.2008 and 20.6.2008 and the letter dated 16.6.2008
sought to be relied upon by the defendant No.1 did not constitute
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any approval of substituting the plaintiff as alleged by the defendant
No.1. The defendant No.1 is clearly suppressing all material
facts as the aforesaid documents are within the knowledge of
defendant No.1 who has chosen to conceal the same from this
Hon’ble Court. Assuming without conceding, neither the
negotiations nor the minutes and/or any alleged MOU could have
been entered into or be given effect to in view of clear restraint
imposed by the order dated 30.7.2008 passed by this Hon.ble
Court and the Defendant No.1 ought not to be permitted to
defeat the bonafide rights of the plaintiff and/or overreach this
Hon.ble Court.

20R. The Petitioner recently discovered that a consortium
Agreement dated 16.7.2008 was entered into between the
Defendant No.1 and Defendant No.3, wherein it was agreed that
the parties would enter into a definitive transaction agreement
subsequently. The relevant clause of the said Consortium
Agreement has been extracted hereunder:

(3) The parties shall enter into a “definitive transaction
agreement” on being qualified by the Employer. The
“definitive transaction agreement” shall include all terms
and conditions to implement the packages including the
payment mechanisms.

Therefore, a bare perusal of the said Consortium agreement clearly
reveals that prior to 16.7.2008 no agreement had come into
existence and in fact a subsequent agreement had to be entered
into, which never happened. In fact, the agreement dated
16.7.2008 has actually been notarized on 28.7.2008, which is the
date on which it becomes effective. The consortium agreement
further reveals that till 28.7.2008 no price had been agreed to
between the parties, whereas in the alleged contract dated
12.7.2008, the price has been specified under clause 2.1 and 2.2
therein.

20S. That in furtherance of their illegal designs and malafide
intentions Defendants No.1 and 2 on 15.9.2008 made amendment
in the contract agreement dated 10.1.2008 allegedly entered into
inter-se in an attempt to oust the plaintiff from the entire project.
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The name of the Plaintiff has been allegedly substituted by joint
names of Defendant No.1 and Defendant No.3. In the garb of
Defendant No.3, it is Defendant No.1 who has attempted to
substitute the plaintiff.

20T. It is relevant to note that in a similar contract, which relates
to another Govt. of Ethiopia company known as Wonji Shoa
Sugar Factory, where the Plaintiff has been appointed as the
EPC Contractor, it has entered into contracts with the sub-
contractors without making any demand for 15% of contract
price for discharge of its obligations as a lead EPC/Contractor.

It has subsequently now come to the knowledge of the plaintiff
that defendant No.1 was not even entitled to become the EPC
contractor and the defendant No.1 and 2 have manipulated records
to make defendant No.1 become the EPC contractor who is
demanding unreasonable and absolutely uncalled for 15% of the
contract price from plaintiff and other similarly placed sub-
contractors. It is further submitted that defendant Nos.1, 2 and
the said Walchandnagar Industries Ltd. are acting in concert and
are attempting to defeat the order of this Hon’ble Court and
perpetrate a fraud which they cannot be permitted to do.

20U. The attempt of Defendant No.1 of clandestinely introducing
the purported Sub-Contractor who did not even participate in the
tender, is not only contrary to the entire tender process but is
also malafide and an attempt to overreach the orders passed by
this Hon’ble Court. Further, till date no termination of Plaintiff’s
sub-contract has even been communicated.

20V. The aforesaid facts clearly reveal that the purported sub-
contract Agreement dated 12th July, 2008 which was allegedly
entered into within four days of signing the Memorandum of
Understanding which was valid for 30 days is clearly ante dated
with a view to defeat the injunction order passed by this Hon’ble
Court. The said purported sub-contract Agreement cannot be
permitted to be implemented and be proceeded with and being in
complete violation of the order dated 30th July, 2008 is void ab
initio. Even the purported permission dated 5th August, 2008
cannot be acted upon and is void ab initio as defendant No.2 was
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also informed of the order dated 30th July, 2008.

20W. That defendant Nos. 1, 2 and 3 are acting in concert and
are attempting to overreach the issues pending before this Hon’ble
Court and perpetrate a fraud which they cannot be permitted to
do.

14. The original Plaint may not have contained their name yet the
cause of action, as pleaded therein, categorically expresses concerns of
the contesting defendant introducing a third party to the subject contracts
to the detriment of the Plaintiffs, interests. It is Walchandnagar Industries
Ltd. which is that very third party. This subsequence of events has come
into the limelight because of pleadings in the Written Statement. Keeping
the nature of the transactions in mind, it is difficult at this stage to come
to a firm conclusion that the Plaintiff was aware of the role of
Walchandnagar Industries Ltd. at the time when the Plaint was filed. We
can conceive of no reason for the Plaintiff not to implead Walchandnagar
Industries Ltd. had it been aware of the grant or the impending and likely
grant of the contract to Walchandnagar Industries Ltd. vice the Plaintiffs.
The original reliefs are for mandatory injunction, that is, restraining OIA
from orchestrating events with the objective that the Plaintiffs are
substituted by a third party, which in the sequence of events is
Walchandnagar Industries Ltd. Learned counsel for the Appellants/
Defendants have voiced the view that the cause of action and nature of
Suit has changed by inclusion of the new amendments. We are unable
to find even an iota of substance in this submission. The Plaintiffs have
based their Suit on the tort of interference allegedly committed by OIA
by interfering with their contract with TENDAHO and illegally conspiring
to replace them with another party who, as per the Written Statement
filed by Defendant No.1, is Walchandnagar Industries Ltd. Black’s Law
Dictionary defines “tortious interference with contractual relations” as a
third party’s intentional inducement of a contracting party to break a
contract, causing damage to the relationship between the contracting
parties. As soon as opposition to the proposed amendments stands
withdrawn, the argument that the nature of the Suit has been transformed
pales into significance. The case before us is not one where the sequence
of events and additional pleas are barred from adjudication for any reason.
A fresh suit could always have been filed. Therefore, upon a concession
having been made, there can be no conceivable reason for the Court to
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decline leave to amend the plaint.

15. A reading of Order VI Rule 17 of the CPC reveals that, even
without any motion having been filed by the Plaintiff, it is more than just
arguable that the Court ought to have suo moto impleaded Walchandnagar
Industries Ltd. since its presence is undeniably necessary for determining
the real question in controversy between the parties. This is especially so
since the Plaintiff has pleaded that the contract with Walchandnagar
Industries Ltd. has been predated and that they are the co-conspirators
and beneficiaries of the alleged tort.

16. Learned counsel for the Appellants have also submitted that the
relief is essentially in the nature of specific performance of a contract
and such a relief cannot be granted in the form of mandatory injunction.
This is altogether a different aspect of the case, not related in any wise
with the conundrum of whether the amendments should be permitted. It
would not be judicious to allow an unrelated aspect of the case to
influence the decision on another aspect or nuance of the lis.

17. The Appellants assert that they had not given their consent vis-
a-vis introduction of the additional prayers which stand introduced because
of permitting the amendments. It is argued that Defendant No.1 had only
conceded to amendment of some of the pleadings but had seriously
contested the inclusion of new prayers. It is argued that the learned
Single Judge erred in allowing the amendments in the prayers as well,
taking it as a fait accompli to the amendments in the pleadings, though
it amounts to altering the entire complexion of the suit. In our opinion,
however, the amendments in prayer clause would follow as a natural and
essential consequence to the amendments in the Plaint. This is vital for
a holistic determination of the dispute; it shall be allowed so as to avoid
multiplicity of litigation amongst the parties. The details pertaining to
Walchandnagar Industries Ltd. exist in the Plaint itself and it becomes
obvious that the grant of an injunction against OIA is most certainly likely
to affect Walchandnagar Industries Ltd., it would be a travesty of justice
if the litigations were to continue without giving Walchandnagar Industries
Ltd. complete opportunity to present its defence. The Plaintiffs had prayed
for various ad interim reliefs which would have had the effect of bringing
the progress of the Project to a grinding halt. As we see it, this is the
reason why both OIA as well as Walchandnagar Industries Ltd. are
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objecting even to its impleadment. Another attractive argument made by
the Appellants to impugn the amendment is based on Order VII Rule 7
of the CPC which requires the Plaintiff to specifically state the reliefs
claimed by him in the Plaint. It is argued that by an amendment the
Plaintiff may claim new Reliefs which arise from the same cause of
action and not on new facts and cause of action. A distinction is thereby
sought to be made between qualitative changes and quantitative changes.
Addition of new facts along with new Prayers is said to be a qualitative
change. We are of the opinion that a new Prayer added on the strength
of some new averments added by amendments will not qualitatively alter
the suit in every case. Where an amendment prayer is sought to be added
on the basis of facts which are intricately attached to the original cause
of action and either happens subsequently or comes to the knowledge
subsequently, such an amendment cannot be said to substantially alter the
nature of the Suit, it would be allowed if no prejudice is caused to the
other party and the Plaintiff is not barred from filing a fresh suit for these
reliefs. Our conclusion, therefore, is that amendment to the prayers is
essential and unavoidable and the impugned decision must unequivocally
be upheld.

18. The prayers, as they stood in the original Suit Nos. CS(OS)
N0.1368/2008 and 1447/2008 and as they are after the amendments were
allowed by the impugned Order, are reproduced for ease of reference:-

Prayers in Original Suit

(a) Grant a decree of perpetual injunction restraining the
Defendant No.1 from interfering in the contract/award of
contract between Plaintiff and Defendant No.2.

(b)  Grant perpetual injunction restraining the defendant No.1
from modifying any technical and/or commercial terms
including price agreed/finalized between the Plaintiff and
the Defendant No.2.

(c)  Grant perpetual injunction restraining the defendant No.1
from engaging any third party in respect of the Process
House Project.

(d)  Grant a decree of mandatory injunction directing defendant
no.1 to execute the obligation of signing a formal contract
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(e)
()

with the plaintiff in accordance with the terms and
conditions agreed between the plaintiff and defendant no.2
contained in letter dated 7.12.2007.

Costs; and

Pass such further order as this Hon’ble Court may deem
fit and proper in the facts and circumstances of the case.

Prayers in amended Suit

(a)

(b)

(c)

(d)

()

()

Grant a decree of perpetual injunction restraining the
Defendant No.1 and Defendant No.3 from interfering in
the contract/award of contract between plaintiff and
Defendant No.2 as contained in letter dated 7th December
2007 including appointing/engaging any third party in
respect of the Process House Project.

Grant perpetual injunction restraining the Defendant No.1
from committing a breach of the negative covenant
enumerated in Para 20A above and restrain the defendant
No.1 from modifying any technical and/or commercial
terms including price agreed/finalized between the Plaintiff
and the Defendant No.2.

Grant a decree of mandatory injunction directing defendant
No.1 to execute the obligation of signing a formal contract
with the plaintiff in accordance with terms and conditions
agreed between the plaintiff and defendant no.2 contained
in letter dated 7th December 2007.

Grant perpetual injunction restraining the defendant no.1
from modifying any technical and/or commercial terms
including price agreed/finalized between the plaintiff and
defendant no.2.

Grant a decree of declaration that the purported sub-
contract Agreement dated 12th July, 2008 between
defendant No.1 and defendant No.3 is invalid and void ab
initio.

Declare that the alleged consortium agreement dated
16.7.08 entered into between the Defendant No.1 and
Defendant No.3 is illegal and void ab initio and cancel the
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(9)

(h)

(i)

)

(k)

(1)

(m)

(n)

(0)
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said Consortium Agreement dated 16.7.2008.

Declare that the addendum No.1 dated 21.2.2008 to the
Agreement dated 10.1.2008 is illegal void ab initio and
cancel the said addendum No.1 dated 21.2.2008 to the
Agreement dated 10.1.2008.

Declare that the amendment dated 15.9.2008 to the
agreement dated 10.1.2008 is illegal and void ab initio and
cancel the said amendment dated 15.9.2008 to the
agreement dated 10.1.2008.

Grant a decree to the perpetual injunction restraining the
defendant No.1 and 2 from taking any steps in furtherance
of the amendment dated 15.9.2008 illegally made to the
contract agreement dated 10.1.2008 allegedly entered into
between defendant no.1 and defendant no.2 or crating
any right in favour of defendant no.3.

Grant a decree of perpetual injunction restraining defendant
No.1, 2 and 3 from proceeding with and/or acting upon
in any manner whatsoever on the purported sub-contract
Agreement dated 12th July, 2008; or on any subsequent
date.

Grant a decree of declaration that the purported permission
granted vide letter dated 5.8.2008 issued by defendant
no.2 to defendant no.1 is invalid and/or void ab initio and
cancel the said permission dated 5.8.2008.

Declare that the amendment dated 15.9.2008 to the
agreement dated 10.1.2008 is illegal and void ab initio and
cancel the said amendment dated 15.9.2008 to the
agreement dated 10.1.2008.

Grant a decree of permanent injunction restraining
defendant no.1, 2 and 3 from taking any action pursuant
to the purported letter dated 5.8.2008.

Grant a decree of mandatory injunction directing the
defendant no.1 and 2 to undo the contemptuous and illegal
acts done and status quo ante as on 30.7.2008 be restored.

Grant a decree of perpetual injunction restraining defendant
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no.4 from disbursing any funds in the line of credit opened
by it from the Government of Ethiopia.

(p) Costs; and

(q)  Pass such further order/s as this Hon’ble Court may deem
fit and proper in the facts and circumstances of this case.

Unamended pravers (Uttam Sucrotech International Pvt. L td.

(a) grant a decree of perpetual injunction restraining the Defendant
No.1 from interfering in the contract/award of contract between
Plaintiff and Defendant No.2.

(b) grant perpetual injunction restraining the defendant No.1 from
modifying any technical and/or commercial terms including price
agreed/finalized between the Plaintiff and the defendant No.2.

(c) grant perpetual injunction restraining the defendant No.1 from
engaging any third party in respect of the Process House project.

(d) grant a decree of mandatory injunction directing Defendant
No.1 to execute the obligation of signing a formal contract with
the Plaintiff in accordance with the terms and conditions agreed
between the Plaintiff and Defendant No.2 contained in letter
dated 7.12.2007.

(e) costs; and

(f) pass such further order as this Hon.ble Court may deem fit
and proper in the facts and circumstances of the case.

Amended Prayers (Uttam Sucrotech International Pvt. Ltd.)

(a) grant a decree of perpetual injunction restraining the Defendant
No.1 and Defendant No.3 from interfering in the contract/award
of contract between Plaintiff and Defendant No.2 as contained
in letter dated 7th December 2007 including appointing/engaging
any third party in respect of the Process House Project.

(b) grant perpetual injunction restraining the defendant No.1 from
committing a breach of the negative covenant enumerated in
Para 20A above and restrain the defendant No.1 from modifying
any technical and/or commercial terms including price agreed/
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finalized between the Plaintiff and the Defendant No.2.

(c) grant a decree of mandatory injunction directing Defendant
No.1 to execute the obligation of signing a formal contact with
the Plaintiff in accordance with the terms and conditions agreed
between the Plaintiff and Defendant No.2 contained in letter
dated 7th December, 2007.

(d) grant perpetual injunction restraining the Defendant No.1
from modifying any technical and/or commercial terms including
price agreed/finalized between the Plaintiff and the Defendant
No.2.

(e) grant a decree of declaration that the purported sub-contract
Agreement dated 12th July, 2008 between defendant No.1 and
Defendant No.3 is invalid and void ab initio, and cancel the said
Contract Agreement dated 12th July, 2008.

(f) declare that the alleged consortium agreement dated 16.7.08
entered into between the Defendant No.1 and the Defendant
No.3 is illegal and void ab initio and cancel the said Consortium
Agreement dated 16.7.2008.

(9) declare that the addendum No.1 dated 21.2.2008 to the
Agreement dated 10.1.2008 is illegal void ab initio and cancel the
said Addendum No.1 dated 21.2.2008 to the agreement dated
10.1.2008.

(h) declare that the Amendment dated 15.9.2008 to the agreement
dated 10.1.2008 is illegal and void ab initio and cancel the said
Amendment dated 15.9.2008 to the agreement dated 10.1.2008.

(i) grant a decree of perpetual injunction restraining the defendant
No.1 and 2 from taking any steps in furtherance of the amendment
dated 15.9.2008 illegally made to the contract agreement dated
10.1.2008 allegedly entered into between Defendant No.1 and
Defendant No.2 or creating any rights in favour of defendant
No.3.

(j) grant a decree of perpetual injunction restraining defendant
No.1, 2 and 3 from proceeding with and/or acting upon in any
manner whatsoever on the purported sub-contract Agreement
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dated 12th July, 2008; or on any subsequent date;

(k) grant a decree of declaration that the purported permission
granted vide letter dated 5.8.2008 issued by the Defendant No.1
is invalid and/or void ab initio and cancel the said permission
dated 5.8.2008.

(I) grant a decree of permanent injunction restraining the Defendant
Nos. 1, 2 & 3 from taking any action pursuant to the purported
letter dated 5.8.2008.

(m) grant a decree of mandatory injunction, directing the defendant
No.1 and 2 to undo the contemptuous and illegal acts done and
status quo ante as on 30.7.2008 be restored.

(n) grant a decree of perpetual injunction restraining defendant
No.4 from disbursing any funds in the line of credit opened by
it from the Government of Ethiopia.

(o) costs; and

(p) pass such further order as this Hon.ble Court may deem fit
and proper in the facts and circumstances of the case.

We have reproduced in extensio the amendments to the Plaint as well as
to the Prayers in order to make this Judgment self contained as well as
to adumbrate the fact that, in the sequence of events as they have
unfolded, there cannot be any valid or substantial opposition to the
amendments being followed.

19. The remaining nodus pertains to the impleadment of
Walchandnagar Industries Ltd. as Defendant to the Suit. We reiterate that
notice to Walchandnagar Industries Ltd. on the application for its
impleadment was not in conformity with the logic or with law. This
perhaps was done because of the compendious nature of the application
filed by the Plaintiffs since both the prayers, that is, amendment of
pleadings as well as impleadment of Walchandnagar Industries Ltd. were
combined in one. Learned Senior Counsel for the Appellant, Walchandnagar
Industries Ltd. has contested the Order allowing impleadment of
Walchandnagar Industries Ltd. on the grounds that Walchandnagar
Industries Ltd. is not a necessary party for the Suit between Plaintiffs
and Defendants/OIA and that, at best, they could have been called as
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witnesses in the Trial and their presence is not necessary as parties.
Secondly, it is urged that the impleadment of Walchandnagar Industries
Ltd. is sought on an entirely new cause of action which does not form
part of the Original Suit and, therefore, the Plaintiffs are now seeking to
alter the entire nature of suit by urging new causes of action and adding
Walchandnagar Industries Ltd. as parties. Reliance is placed on Anil
Kumar Singh vs. Shionath Mishra, (1995) 3 SCC 147,_Kasturi vs.
lyammperumal (2005) 650 SCC 753 and Bharat Karsondas Thakkar
vs. Kiran Construction Co., (2008) 13 SCC 658 to buttress the argument
that a third party or an outsider to a suit between Plaintiff and Defendant,
who is unrelated to the controversy between the parties to the suit, is not
allowed to be impleaded as party.

20. In Anil Kumar Singh, the Plaintiff sought to implead the
Respondent who he alleged had obtained a collusive Decree in connivance
with his sons and wife and had thus become a co-sharer to the property
to be conveyed under the Agreement to Sell which was the bedrock of
the Specific Performance Suit filed by him. Their Lordships, while rejecting
his prayers for amendment and impleadment of the Respondent, noted
that:-

3 .... The obtaining of a decree and acquiring the status as a co-
owner during the pendency of a suit of Specific Performance,
is not obtaining, by assignment or creation or by devolution, an
interest. Therefore Order 22 Rule 10 has no application to this
case.

4. Equally, Order | Rule 3 is not applicable to the Suit for
Specific Performance because admittedly, the respondent was
not a party to the contract...

5. In this case, since the Suit is based on agreement of sale said
to have been executed by Mishra, the sole defendant in the suit,
the subsequent interest said to have been acquired by the
Respondent by virtue of a decree of the Court is not a matter
arising out of or in respect of the same act or transaction or
series of acts or transactions in relation to the claims made in the
Suit.
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9. Sub-rule(2) of Rule 10 of Order 1 provides that the Court
may either upon or without an application of either party, add
any party whose presence before the Court may be necessary in
order to enable the Court effectually and completely to adjudicate
upon and settle all questions involved in the suit. Since the
Respondent is not a party to the agreement of sale, it cannot be
said that without his presence the dispute as to Specific
Performance cannot be determined.

21. In Kasturi, their Lordships were again dealing with impleadment
of a third party in a Suit for Specific Performance of a contract. Relying
on the ratio of Anil Kumar Singh, it was held that:-

17. It is difficult to conceive that while deciding the question as
to who is in possession of the contracted property, it would be
open to the court to decide the question of possession of a third
party or a stranger as first the lis to be decided is the enforceability
of the contract entered into between the appellant and Respondent
3 and whether contract was executed by the appellant and
Respondents 2 and 3 for sale of the contracted property, whether
the plaintiffs were ready and willing to perform their part of the
contract and whether the appellant is entitled to a decree for
specific performance of a contract for sale against Respondents
2 and 3. Secondly in that case, whoever asserts his independent
possession of the contracted property has to be added in the
suit, then this process may continue without a final decision of
the suit. Apart from that, the intervener must be directly and
legally interested in the answers to the controversies involved in
the suit for specific performance of the contract for sale. In
Amon v. Raphael Tuck and Sons Ltd.® it has been held that
a person is legally interested in the answers to the controversies
only if he can satisfy the court that it may lead to a result that
will affect him legally.

22. In Bharat Karsondas Thakkar, the facts were that the High
Court had granted leave to the Plaintiff to amend his Suit for declaration
to be virtually transformed into a suit for Specific Performance and had
also allowed the impleadment of the subsequent purchaser. The Hon.ble
Supreme Court applied the ratio of Kasturi and Anil Kumar Singh to
hold that the Plaintiff was trying to materially alter the suit and the
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impleadment of the subsequent purchaser sought by him could not be
granted in law.

23. We do not appreciate any manner in which the rationale of
these cases support the Appellants’ case. The Suits filed by the Plaintiffs
before us are of tortuous interference where the allegations are that OIA
conspired and colluded with Walchandnagar Industries Ltd. to oust them
from the contract with TENDAHO. The stage to test the merits of their
claim has not come as yet, but since the Suit is one of tortuous interference
containing allegations of conspiracy, the presence of the alleged co-
conspirator, who is also the beneficiary as a party, is not only proper but
also is necessary. The principles for impleadment for a Specific
Performance of immoveable property will, therefore, not be attracted in
these facts. As soon as the amended Plaint is perused, there can be no
two opinions that an injustice would be caused to Walchandnagar Industries
Ltd. if it were not be impleaded since there is always a likelihood of an
order being passed which may be adverse to its interests. If efficacious
interim orders had been passed, bringing the Project to a standstill, we
are in no manner of doubt that the OIA as well as Walchandnagar
Industries Ltd. would have come screaming to Court asking for
impleadment of Walchandnagar Industries Ltd. Order I Rule 10 of the
CPC postulates impleadment of a person whose presence is pertinent for
the determination of the real matter in dispute, which is a consideration
similar to that for permitting an amendment to pleadings. We may also
add that since in the present form, Walchandnagar Industries Ltd. is very
much a necessary party as reliefs are claimed qua it and the various
interim relief sought are likely to affect Walchandnagar Industries Ltd.’s,
the Plaintiffs would have run the risk of being non-suited for non-joinder
of a necessary party as stipulated under Order | Rule 9 of the CPC. The
learned Single Judge, therefore, did not commit any error in ordering the
impleadment of Walchandnagar Industries Ltd.

24. Finally, we must record our views on the question of
maintainability of the Appeals. This question was raised at the very
threshold of arguments. Section 10 of the Delhi High Court Act, 1966
reads as follows:-

10. Powers of Judge
(1) Where a single Judge of the High Court of Delhi exercises



Walchandnagar Indus. Ltd. v. Saraswati Indus. Syndicate Ltd. (Vikramajit Sen, J.)69

ordinary original civil jurisdiction conferred by sub-Section(2) of
Section 5 on that Court, an appeal shall lie from the judgment of
the Single Judge to a Division Court of that High Court.

(2) Subject to the provisions of sub-section(1), the law in force
immediately before the appointed day relating to the powers of
the Chief Justice, single Judges and Division Courts of the High
Court of Punjab and with respect to all matters ancillary to the
exercise of those powers shall, with the necessary modifications,
apply in relation to the High Court of Delhi.

Such like provisions do not create the right to appeal but are merely
indicative of the forum which will hear the appeal. Letters Patent have
become necessary because of orders passed in the High Court were
appealable only before the Privy Council in England. This unnecessarily
entailed not only Court expense but also the discomfort and difficulty in
arranging legal counsel. If legal annals are comprehensively and
meaningfully stated, it will become evident that this was why the need
to provide for an appeal within India was found expedient. This should
not be confused to hold that Appeals are maintainable even where the
CPC does not provide for them. After Order XLIII Rule 1 of the CPC
is read, it will be evident that appeals have been provided for in all those
cases where a remedy by way of a second look at the controversy was
expeditiously essential. We think this is why the word “judgment” has
been used in contradistinction to the word “order’; both in Letters Patent
as well as Section 10 of the Delhi High Court Act. Judgment has been
defined in Shah Babulal Khimji vs. Jayaben D.Kania, (1981) 4 SCC
8. This celebrated Judgment also indicates in paragraph 116 that refusal
to amend as well as refusal to implead are of such moment as would
justify an appeal under Letters Patent or in the case of Delhi High Court
under the Delhi High Court Act.

25. A catena of Judgments has been cited by both the adversaries
on the aspect of principles to be adopted by the Civil Courts for amendment
of pleadings. The Judgments cited in support of the amendments allowed

by the learned Single Judge are_Sampath Kumar vs. Ayyakannu, AIR
2002 SC 3369, Kedar Nath Agarwal vs. Dhanraji Devi, (2004) 8 SCC
76, Andhra Bank vs. Official Liquidator, (2005) 5 SCC 75 and Rajesh
Kumar Aggarwal vs. K.K. Modi, (2006) 4 SCC 85 and the ones cited

to oppose by the other party are A.K. Gupta vs. Damodar Valley
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Corporation, AIR 1967 SC 96, Kumaraswami Gounder vs. D.R.
Nanjappa, AIR 1978 Mad. 285 (FB), Bharat Karsondas Thakkar vs.
Kiran Construction, AIR 2008 SC 2134 and Neena Khanna vs. Peepee
Publishers, 167(2010) DLT 247(DB). We have digested all these
precedents and in our considered view the general principle adopted by
the Courts while deciding an application for amendment of pleadings is
that the exercise of discretion to allow an amendment has to be exercised
liberally, unless serious injustice or irreparable loss is caused to the other
party or the Court comes to the conclusion that the prayer of amendment
is vexatious and mischievous. The true purpose of Order VI Rule 17 of
the CPC is to allow the parties to bring forth the true nature of dispute
or controversy before the Court. The rule of pleadings that the parties
have to confine their arguments and the evidence they adduce in support
of their case to the averments in the pleadings, makes the provision for
amendment further significant. At the stage of determining the merits of
an amendment application, the Court is not supposed to go into the
merits of the controversy itself and should confine itself to the merits of
the amendment sought.

26. Grounds on which the Courts are reluctant to allow an
amendment is where the Plaintiff, through an amendment seeks to change
the nature of the suit or change the cause of action originally pleaded in
his Plaint, or seeks to claim a relief which stands time barred. This
however, does not preclude the Plaintiff to plead, through an amendment,
additional grounds or cause of action, that came to his knowledge after
filing of the Suit or those which happened subsequently but relate back
to the original cause of action pleaded in the original Plaint.

27. The Court may also allow the Plaintiff to add new prayers to
the suit if, by doing so, no violence will be caused to the nature of the
suit as it originally stood, nor a right, which gets vested in the Defendant
on account of limitation or because of an admission by the Plaintiff is
taken away. Prevention of multiplicity of Suits, and a holistic disposal of
a dispute are material considerations that the Courts consider while
favourably receiving an amendment plea. The courts, while allowing the
amendment, may balance the equities by awarding costs to the other
party in case some prejudice is seen to be caused which can be adequately
compensated in monitory terms.

28. There is such a plentitude of precedents on this aspect of law
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that making even the briefest and cryptic reference thereto will result in
rendering these opinion avoidably prolix. We shall, therefore, restrict our
reference to the most recent exposition and enunciation of the law which

is to be found in Revajeetu Builders & Developers vs. Narayanaswamy
(2009) 10 SCC 84 :

Whether amendment is necessary to decide real controversy

58. The first condition which must be satisfied before the
amendment can be allowed by the court is whether such
amendment is necessary for the determination of the real question
in controversy. If that condition is not satisfied, the amendment
cannot be allowed. This is the basic test which should govern
the courts’ discretion in grant or refusal of the amendment.

No prejudice or injustice to other party

59. The other important condition which should govern the
discretion of the court is the potentiality of prejudice or injustice
which is likely to be caused to the other side. Ordinarily, if the
other side is compensated by costs, then there is no injustice but
in practice hardly any court grants actual costs to the opposite
side. The courts have very wide discretion in the matter of
amendment of pleadings but court’s powers must be exercised
judiciously and with great care.

Factors to be taken into consideration while dealing with
applications for amendments

63. On critically analysing both the English and Indian cases,
some basic principles emerge which ought to be taken into
consideration while allowing or rejecting the application for
amendment:

(1) whether the amendment sought is imperative for proper and
effective adjudication of the case;

(2) whether the application for amendment is bona fide or mala
fide;

(3) the amendment should not cause such prejudice to the other

72 Indian Law Reports (Delhi) ILR (2011) 11 Delhi

side which cannot be compensated adequately in terms of money;

(4) refusing amendment would in fact lead to injustice or lead to
multiple litigation;

(5) whether the proposed amendment constitutionally or
fundamentally changes the nature and character of the case; and

(6) as a general rule, the court should decline amendments if a
fresh suit on the amended claims would be barred by limitation
on the date of application.

These are some of the important factors which may be kept in
mind while dealing with application filed under Order 6 Rule 17.
These are only illustrative and not exhaustive.

64. The decision on an application made under Order 6 Rule 17
is a very serious judicial exercise and the said exercise should
never be undertaken in a casual manner. We can conclude our
discussion by observing that while deciding applications for
amendments the courts must not refuse bona fide, legitimate,
honest and necessary amendments and should never permit mala
fide, worthless and/or dishonest amendments.

65. When we apply these parameters to the present case, then
the application for amendment deserves to be dismissed with
costs of Rs 1,00,000 (Rupees one lakh) because the respondents
were compelled to oppose the amendment application before
different courts. This appeal being devoid of any merit is
accordingly dismissed with costs.

29. In this analysis, our conclusion is that even if the Appellants
had not conceded to the incorporation in the Plaint of the amended
Prayers, no sooner had the amended narration of facts and events been
allowed in the Plaint, the logical consequence would be that the amended
Prayers should also have been permitted. If this were not to be so, the
Plaintiffs would have been precluded from making these Prayers in a
subsequent Suit because of the rigours of Order Il Rule 2 of the CPC.
The Prayers should also have been allowed in the interest of justice in
order to avoid multiplicity of proceedings between the same parties. This
is especially so since we are unable to discern any malafide advantage
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that the Plaintiffs would stand to gain on allowing amended Prayers to
come on the record. Conversely, we are unable to locate any disadvantage
that would visit the Defendants because of the presence of the amended
Prayers. Indeed, it is in the interest of all the parties that all relevant
facts, all complexions and hues of the cause of action, and all the Prayers
should be decided by the Court within the circumference of a single
comprehensive lis.

30. The Appeals are devoid of merit and are dismissed along with
pending Applications with costs of Rs. 50,000/- in each Appeal, of which
half shall be payable to the Prime Minister Relief Fund and the half to the
Respondents, to be paid within four weeks from today.
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RFA

SMT. PHOOL KAUR & ORS. .. APPELLANTS
VERSUS

SARDAR SINGH & ORS. ...RESPONDENTS

(REVA KHETRAPAL, J.)

RFA NO. : 44/1986 DATE OF DECISION: 24.12.2010

Indian Stamp Act, 1899—Section 36—Specific Relief
Act, 1963—Section 16(c), 19(a) and (b), 20—Code of
Civil Procedure, 1908—Order XLI Rule 22—Suit for
specific performance of agreement to sell filed by
Respondent No. 1 and 2 against mother of Respondent
No. 3 to 6 and appellants who were subsequent
purchasers—Case of Respondent No. 3 to 6 that their
mother had already entered into agreement to sell
with appellants and question of entering into
agreement to sell with Respondent No. 1 and 2 did not
arise—Agreement to sell and documents of
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Respondent No.1 and 2 are fabricated—Rather
Respondent No.1 and 2 had agreed to sell their land
to mother of Respondent No.3 to 6—Trial Court decreed
the suit—Order assailed in appeal—Plea taken,
agreement to sell with appellants was entered into
prior to alleged agreement to sell with Respondent
No. 1 and 2—By virtue of registered receipt, irrevocable
power of attorney and registered sale deed, appellants
were full owners of suit land—Per contra, case of
Respondent No. 1 and 2 that agreement to sell in
favour of appellants not proved in evidence as it was
on unstamped paper—Held—Once instrument has been
admitted in evidence, such admission should not be
guestioned subsequently on ground that instrument
was not duly stamped—Subsequent agreement to sell
can be of no significance in view of prior agreement
to sell more so as prior agreement to sell ultimately
culminated in execution of duly registered sale deed
in favour of appellants—If a party relies upon
agreement to sell of a date prior to date of agreement
to sell of which specific performance is claimed, relief
of specific performance cannot be granted to party
whose agreement to sell is of a subsequent date—
After entering into agreement to sell vendor was in a
position of trust qua purchaser and if vendor thereafter
conveys title to a third party, title of such party is
subject to agreement of its vendor—Even if appellants
had been subsequent transferees (which they are
not), no decree for specific performance could have
been passed by Trial Court without joining them in
conveyance deed—Respondent No. 1 and 2 have paid
only Rs. 1,000/- and are not entitled to decree of
specific performance on payment of Rs. 59,000/- On
balancing equities, there is no justification for exercise
of discretionary powers of this Court to grant equitable
relief of specific performance—Impugned judgment
and decree of Trial Court set aside with cost.

If a party challenges admissibility of a document being
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unstamped or inadequately stamped, the opposite party can A A Khosla, Advocates for the
make up the deficiency with penalty and overcome the legal Respondent No.2.
bar. The party challenging the admissibility of a document

is, therefore, required to be alert to see that the document Mr R.P. Vats, Advocate of the legal

representatives of the deceased-

is not admitted in evidence by the Court, but once admitted g B .
in evidence the document cannot be discarded for respondent, Smt. Khazani.
insufficiency of stamp. (Para 26) Mr. J.K. Jain, Advocate for the

applicants in CM No. 10058/2008.

Important Issue Involved: (A) The mere production and

marking of a document as an exhibit by the Court cannot c C CASESREFERRED TO:
be held to be due proof of its contents. Its execution has 1. Deewan Arora vs. Tara Devi Sen & Ors. (2009) 163
to be proved by admissible evidence. DLT 520.
D D 2. Rekha Nankani vs. Kulwant Singh Sachdeva and Anr.,
(B) Once an instrument has been admitted in evidence, such 2009 (107) DRJ 282.
admission should not be questioned subsequently on the 3. Bal Krishna & Anr. vs. Bhagwan Das (D) through LRs
ground that the instrument was not duly stamped. & Ors. 2008 (12) SCC 145.
E E 4. Bharat Karsondas Thakkar vs. Kiran Construction
Company and Ors. (2008) 13 Supreme Court Cases 658.
(C) If a party relies upon on agreement to sell of which . .
5. Ramesh Chandra Pattnaik vs. Pushpendra Kumari and

specific performance is claimed, the relief of specific

performance cannot be granted to a party whose agreement Ors. (2008) 10.
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RESULT: Allowed.
REVA KHETRAPAL  J.

CM N0.3698/2010 (under Order XXII Rule 4 read with Section 151
CPQ)

This is an application filed by the appellants for impleadment of the
legal representatives of Sardar Singh, who died during the pendency of
the appeal.

An attempt was made by the learned counsel for the respondents
No.1 and 2 to contend that the appeal has abated on account of the legal
representatives of Sardar Singh not having been brought on record.

In view of the fact, however, that one of the legal representatives
of Sardar Singh, namely, Ishwar Singh is on the record, the appeal
cannot be said to have abated. It has been so held by the Supreme Court
in Mahabir Prasad vs. Jage Ram and Ors. AIR 1971 SC 742 and by
a Division Bench of this Court in_Kedar Nath & Anr. vs. Smt. Mohani
Devi & Ors. 1972 ILR (2) 936.

In view of the aforesaid, the prayer for impleadment of the legal
representatives of the deceased Sardar Singh is allowed.

The application stands disposed of. The amended memo of parties
is taken on record.

REA 44/1986

1. This appeal arises from a decree of specific performance of the
Agreement to Sell dated 25th June, 1973 (Exhibit PW-3/1) passed in
favour of the respondents No.1 and 2 and against Shri Chandan Singh
and the other legal representatives of Smt. Khazani, the respondents No.3
to 6 herein, on payment of Rs.59,000/- with the direction to the
respondents No.1 and 2 to purchase the stamp paper and deposit the
same in Court for the execution of the sale deed, costs of the sale deed
and its registration charges within one month.
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2. The facts as asserted in the plaint filed by the respondents No.1
and 2 are that Smt. Khazani (now deceased) represented by Chandan
Singh and others was inter alia in possession of the land comprised in
Khasra Nos.485/1 (4 big. 8 bis.), 553 (8-18), 728 (0-17), 827 (0-11),
830 (2-3), 1332 (3-19), 1336 (1-1), 1572 (1-9), 1825 (1-6), 1919/2 (O-
12), 2011 (3-3), 2936/1920 (1-6), 3285/2614 (0-11), total 30 bighas 4
biswas situated in village Bijwasan and Khasra No.18/13 (4-9), 18/1 (2-
12) measuring 7 bighas 1 biswa situated in village Salhapur, total 37
bighas and 5 biswas and a residential house and a Ghaiwer (enclosure)
situated in the abadi of village Bijwasan, Delhi. By an agreement dated
25.06.1973, Smt. Khazani agreed to sell and the respondents No.1 and
2 agreed to purchase the said land for a consideration of Rs. 60,000/-
on the terms and conditions mentioned therein. The respondents No.1
and 2 paid a sum of Rs. 1,000/- as earnest money to Smt. Khazani at
the time of the execution of the agreement dated 25.06.1973. A receipt
in the sum of Rs. 1,000/- dated 25.06.1973 was also executed by Smt.
Khazani in favour of the respondents No.1 and 2 by affixing her thumb
impression on the same (Exhibit PW-3/2). The balance sale price was
agreed to be paid to the vendor on the execution and registration of the
sale deed before the Sub-Registrar. The Sale Deed was to be executed
within one month after Smt. Khazani had obtained a 'No Objection
Certificate' from the Competent Authority. It was further agreed that in
case the sale deed was not executed within one month after getting the
'No Objection Certificate', the respondents No.1 and 2 could get the sale
deed executed through a court of law at the expense of the vendor, Smt.
Khazani. However, if the respondents No.1 and 2 did not purchase the
land, the earnest money would stand forfeited.

3. On 26.06.1973, Smt. Khazani represented to the respondents
No.1 and 2 that she was badly in need of "Rs. 55,000/- and she requested
that the respondents No.1 and 2 pay the aforesaid amount to her. On the
same day, i.e., on 26.06.1973, Smt. Khazani executed an Agreement to
surrender the cultivation and possession of the land in question, being
Exhibit PW-3/3, wherein she stated that she had received Rs.1,000/- as
earnest money from the purchasers, who had paid Rs. 55,000/- as part
payment, the receipt of which had been issued and the possession of the
vacant land had ben handed over to the purchasers, namely, Sardar Singh
and Ishwar Singh (the respondents No.1 and 2 herein) and in future the
purchasers will be entitled to cultivate the land. A receipt was also
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executed by her dated 26.06.1973, which was thumb marked by her and
is placed on record as Exhibit PW-3/4.

4. It is further alleged in the plaint that a 'No Objection Certificate'
was obtained by Smt. Khazani from the department concerned on
11.09.1973. On the same day, the respondents No.1 and 2 requested
Smt. Khazani to execute the Sale Deed and to get it registered before the
Registrar after receiving the balance of Rs. 4,000/-, out of the sale
consideration of Rs. 60,000/-, since Rs. 56,000/- had already been paid
by the respondents no.1 and 2. A registered legal notice was also sent
to Smt. Khazani on 14.09.1973, Exhibit PW-9/1, calling upon her to
execute the sale agreement within a period of seven days from the date
of the receipt of the notice. However, subsequently, the respondents
No.1 and 2 came to know that on 13.09.1973 itself, Smt. Khazani had
executed a sale deed in respect of the suit land and got it registered in
favour of the appellants for the sale consideration of Rs. 40,000/-.

5. The respondents No.1 and 2 accordingly filed a Civil Suit, being
Suit N0.439/1973 against Smt. Khazani, who was arrayed as defendant
No.1 therein, with the appellants arrayed as defendants No.2 to 4. It was
alleged in the said suit that the sale deed dated 13th September, 1973
executed by Smt. Khazani in favour of the appellants was a sham document
and was null and void, as the respondents No.1 and 2 had been in
cultivatory possession of the land ever since 26.06.1973, and had paid
a sum of Rs. 56,000/- to Smt. Khazani as part payment towards the price
of the land, out of the total sale consideration of Rs. 60,000/-, as agreed
between the parties. It was also alleged that the agreement dated
25.06.1973 was executed by Smt. Khazani in favour of the respondents
No.1 and 2 after consulting the appellants, who had shown their
unwillingness to purchase the suit property. It was asserted that the
respondents No.1 and 2 had suffered damages on account of the breach
of contract on the part of Smt. Khazani, but were still ready and willing
to purchase the land in question and to pay the balance amount of the
sale price of the said land. The respondents No.1 and 2 were, therefore,
entitled to specifically enforce the agreement dated 25.06.1973 and compel
Smt. Khazani to transfer the land and complete the sale by execution of
a sale agreement in favour of the respondents No.1 and 2. In the alternative,
it was prayed that a decree for compensation/damages and for the return
of the said amount of Rs. 56,000/- or any other relief which the Court
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deemed fit and proper be granted.

6. Smt. Khazani having died during the pendency of the suit, the
respondents No.3 to 6, as stated above, were impleaded as the legal
representatives of Smt. Khazani. The said respondents filed a written
statement denying that any agreement for sale of land was executed by
Smt. Khazani in favour of the respondents No.1 and 2. It was asserted
by the said respondents that Smt. Khazani had already entered into an
Agreement to Sell the suit land with the appellants on 04.05.1973 (Exhibit
D1W1/1) for a sum of Rs. 40,000/-, and had received a sum of Rs.
10,000/- as part payment of the sale price, and transferred the possession
to the appellants. So, the question of entering into an Agreement to Sell
the suit land to the respondents No.1 and 2 did not arise.

7. It was submitted further in the written statement of the
respondents No.3 to 6 that the respondent No.1, Shri Sardar Singh was
the owner of land measuring 71 kanals 8 marlas, bearing Kila Nos.17(7.8),
Kila No.18 (8 Kanal), Kila No.19 (8 Kanal), Kila No.20 (7.8 Kanal), Kila
No.23 (8 Kanal), Kila No.24 (8 Kanal), Kila No.25 (8 Kanal) of rectangle
No0.69 and Kila No.12 (8 Kanal) of Rectangle No.71 and Rectangle No.76
(5 Kanal), situate in the revenue estate of Village Bamnaula, Tehsil Jhajjar,
District Rohtak, Haryana State. Smt. Khazani wanted to sell the suit land
to the appellant No.2, Hazari and in return wanted to buy the aforesaid
land of the respondent No.1, Shri Sardar Singh. She approached Sardar
Singh, the respondent No.1 along with her husband Chandan Singh for
the purchase of the land and the bargain was struck at Rs. 20,000/-.
Smt. Khazani asked the respondent No.1 to get the Agreement to Sell
executed at Jhajjar, but the respondent No.1 told Smt. Khazani that an
agreement to that effect could be executed at Delhi. Smt. Khazani also
wanted to sell her land, measuring about 8 bighas 1 biswas at Bijwasan,
to one Shri Ramanand of Kapashera District, Delhi and settled with the
said Ramanand that as she was going to Delhi, the agreement with him
could also be executed at the same time at Delhi.

8. On 25-6-1973, a number of papers were purchased by the
respondent No.1, Sardar Singh at Delhi and got written by the same deed
writer, which were got thumb marked by Smt. Khazani by being told that
as the land was situated in different States, several documents were
required to be executed. Sardar Singh executed an agreement to sell on
25.06.1973 of his land for Rs. 20,000/- and received a sum of Rs. 1,000/
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- as earnest money from Smt. Khazani. Smt. Khazani and her husband
Chandan Singh, being illiterate persons, were not aware of the contents
of the documents, which were neither read out to them nor explained to
them. Smt. Khazani neither agred to sell her land in suit to the respondents
No.1 and 2 nor received any amount whatsoever from them. Rather, she
paid a sum of Rs. 1,000/- to the respondent No.1, as stated above. Thus,
Smt. Khazani and Chandan Singh had come to Delhi only once, i.e., on
25.06.1973 and the object was to execute an Agreement to Sell her land
measuring about 8 bighas to the aforesaid Ramanand of Kapashera and
to enter into an agreement to purchase the land of the respondent No.l1
at village Bijwasan (District Rohtak), for which Smt. Khazani had to pay
the balance sum of Rs. 19,000/- to the respondent No.1, as balance of
the sale price in terms of the agreement entered into between them. No
agreement as alleged was executed on 26.06.1973 and no amount
whatsoever was received by Smt. Khazani, for which the receipt of Rs.
55,000/- is alleged to have been executed. The possession of the suit land
was with the appellants on 26.06.1973. A sale deed was also executed
in favour of the appellants on 16-08-1973 by the Attorney of Smt.
Khazani, in terms of the agreement dated 04.05.1973.

9. The appellants who were arrayed as the defendants No.2 to 4 in
the Suit also filed written statement, and after the respondents No.1 and
2 amended the plaint, filed an amended written statement. It was denied
by the appellants that Smt. Khazani had entered into an agreement to sell
the suit land to the respondents No.1 and 2. It was asserted that Smit.
Khazani had already entered into an agreement to sell the suit land with
the appellants on 04.05.1973 for a sum of Rs. 40,000/- and had received
a sum of Rs. 10,000/- as part payment of the sale price. It was submitted
that the alleged agreement produced by the respondents No.1 and 2 was
a fabricated document. The appellants had come to know on 25.06.1973
that the respondent No.1 Shri Sardar Singh had agreed to sell to Smt.
Khazani some land in village Bamnaula for Rs. 20,000/- and had received
a sum of Rs. 1,000/- from Smt. Khazani as advance, and some documents
were executed. Apparently, the above occasion afforded an opportunity
and the respondents No.1 and 2 had fabricated the documents in suit at
that time. The allegations as to the delivery of possession of the suit land,
to the respondents No.1 and 2 were specifically denied. It was asserted
that on the day in question, Smt. Khazani was not in possession of the
suit property. The appellants were reversioners of Smt. Khazani, who



Phool Kaur & Ors. v. Sardar Singh & Ors. (Reva Khetrapal, J.) 83

was living in village Kharkhari, and the suit land was in the cultivatory
possession of the appellants even prior to 04.05.1973. The sale in favour
of the appellants was legal and binding and the appellants were the full
owners of the suit land.

10. On the pleadings of the parties, the following issues were
framed for consideration on 12.02.1975:-

“1. Whether there was any agreement dated 25th June, 1973,
whereby the late Smt. Khazani agreed to sell the land in suit to
the plaintiffs and whether she received a sum of Rs.1,000/- at
that time?

2. Whether there was any subsequent agreement dated 26th June
1973, whereby the said Smt. Khazani received Rs.55,000/- and
delivered possession to the plaintiffs?

3. If issue Nos.1 and 2 are decided in the affirmative, whether
the said agreements were invalid and in-operative because of
fraud, misrepresentation on account of the fact that Smt. Khazani
had not willingly given her consent to the same.

4. Whether the said Smt. Khazani had executed a previous
agreement to sell in favour of defendants 2 to 4 on 4th May
1973, and if so, what effect has that agreement on the agreements
relied upon by the plaintiffs.

5. In case defendants 2 to 4 are found to have an earlier agreement
to sell in their favour, which has resulted in a sale deed in their
favour, are the plaintiffs entitled to a decree for specific
performance based on subsequent agreements?

6. Whether the plaintiffs were ready and willing to perform their
part of the contract, if any and whether Smt. Khazani failed to
perform her part of the contract?

7. Are the plaintiffs entitled to the alternative relief of return of
Rs.56,000/- or any lesser sum against the estate of Smt. Khazani
or against her legal representatives?

8. Relief.”

11. Additional issues were also framed on 23.09.1983:-
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“1. Whether after the execution of the sale deed dated 16.8.1973
deceased defendant No.1 was left with less than the 8 standard
acres of land with her as alleged? If so to what effect.

2. Whether deceased defendant No.1 after the execution of the
agreement to sell dated 25.6.1973 was left with less than 8
standard acres of land. If so to what effect?

3. Whether the agreement to sell dated 25.6.1973 is hit by Section
5 of Delhi Land (Restriction of Transfer) Act 1972 as alleged’
OPD”

12. It is proposed to deal with the appeal in issue-wise for the sake
of clarity and with a view to avoid prolixity in view of the voluminous
records.

ISSUE NO.1

“Whether there was any agreement dated 25th June, 1973,
whereby the late Smt. Khazani agreed to sell the land in suit to
the plaintiffs and whether she received a sum of Rs.1,000/- at
that time?”

13. As regards Issue No.l1, the learned trial court came to the
conclusion that the agreement dated 25.06.1973 was executed by Khazani
Devi voluntarily for the sale of the property and she had received Rs.
1,000/- as earnest money and agreed to sell the property to the respondents
No.1 and 2 on execution of sale deed after obtaining “No Objection
Certificate” In arriving at the aforesaid conclusion, the learned trial court
took into account the testimony of PW-3 Dalel Singh, who deposed that
Khazani had agreed to sell the land to Sardara plaintiff and the agreement
to sell dated 25th June, 1973 Exhibit PW-3/1 was executed in his presence
and in the presence of Chandan Singh, husband of Khazani. He deposed
that both he and Chandan Singh had put their signatures on the Agreement
to Sell as witnesses. He stated that on the execution of the document,
Sardara paid Rs. 1,000/- to Khazani and a receipt was duly executed,
which is Exhibit PW-3/2. The said receipt was thumb marked by Khazani
and signed by him as well as by Chandan Singh. As per this witness, on
26.06.1973, another document was also executed in the same manner,
which was Exhibit PW-3/3. It is Exhibit PW-3/3 by which Khazani had
received Rs. 55,000/- more. Dalel Singh proved the receipt for the aforesaid
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sum of Rs. 55,000/- as Exhibit PW-3/4, which, he stated, was thumb
marked by Khazani and signed by Chandan Singh and him. According to
this witness, Khazani delivered possession to Sardara and the defendants
No.2 to 4 (the appellants herein) were never in possession of the land.

14. In the course of his cross-examination, PW-3 Dalel Singh
admitted that Sardar Singh owned land in village Bamnaula, Tehsil Jhajjar,
which Sardar Singh had agreed to sell to Khazani and an Agreement to
Sell was executed in respect of this land on 26.06.1973, which is Exhibit
D-1 and bears his signatures. Receipt Exhibit D-2, he admitted, also
bears his signatures, which Sardar Singh had signed. Subsequently
however, he stated that the first agreement, i.e., PW-3/1 and Exhibit D-
1 were arrived at and executed on the same day. PW-3 Dalel Singh also
admitted that 2 Kilas of land were agreed to be sold to one Ramanand
of Village Kapashera by Khazani, which agreement was also executed in
his presence. All the aforesaid documents, he stated, were executed by
a scribe. Significantly, though Dalel Singh stated that Khazani had told
Sardar Singh to take possession of the suit land, he admitted:

“It is correct that Settlement Officer recognized defendants 2 to
4 in possession of the land at the time of preparation of
Consolidation record. ...........cccoovvvninnnne. | do not know that
the Girdawari from the very beginning is entered in the names
of defendants 2 to 4.”

15. Mr. Gupta, the learned counsel for the appellants contended
that Smt. Khazani had never agreed to sell the land to the plaintiffs as
alleged. In fact, Sardar Singh had land in village Bamnaula, Tehsil Jhajjar
and Sardara had approached Khazani (deceased) for sale of the said
property for which an Agreement to Sell was to be executed. Khazani
came to Delhi for the execution of the said Agreement to Sell and also
because she had already planned to come to Delhi for the execution of
an Agreement to Sell with Ramanand, who was purchasing a part of her
land. She had not agreed to sell the suit land as in fact she had already
agreed to sell the said land to the appellants on 04.05.1973 for a sum of
Rs. 40,000/- by Agreement to Sell Exhibit D1W1/1 and had received a
sum of Rs. 10,000/- from them as earnest money. Several documents
were executed, which were thumb marked by Khazani. Both Khazani and
her husband Chandan Singh were illiterate and Sardara, who had
accompanied Khazani, might have got her thumb impression and the

86 Indian Law Reports (Delhi) ILR (2011) 11 Delhi

signatures of Chandan Singh by fraud on some papers. Moreover, the
appellants were collaterals of the father of Khazani. They were already
in possession of the property as Khazani was a resident of Kharkhari. On
16th August, 1973, Khazani had received the balance sale price in the
sum of Rs. 30,000/- from them and executed a sale deed Exhibit D2W1/
1, which was duly registered with the Sub-Registrar on 13th September,
1973. She had also executed an irrevocable Power of Attorney in favour
of Jagdish, who completed the formalities for the execution of the sale
deed and for obtaining the ‘No Objection Certificate’. Thus, not only the
Agreement to Sell dated 04.05.1973 was entered into prior to the alleged
Agreement to Sell dated 25.06.1973, but a registered receipt for a sum
of Rs. 30,000/, Ex.D2W1/2 and a registered irrevocable Power of Attorney
for the execution of the sale deed, both dated 16th August, 1973 and a
registered Sale Deed dated 13th September, 1973 were on record by
virtue of which the appellants were full owners of the suit land.

16. Mr. Rajesh Yadav, the learned counsel for the plaintiffs No.1
and 2 late Sardar Singh and his son Ishwar Singh, on the other hand,
contended that the Agreement to Sell dated 25.06.1973 had been proved
to the hilt by PW-3 Dalel Singh, whose testimony was corroborated by
PW-9 Tara Chand and PW-10 (wrongly numbered as PW9) Sardar Singh,
the respondent No.1 herein. It was further contended that all the aforesaid
documents stood proved by the testimony of PW-4, Shri G.C. Kumar,
Advocate. It was the case of the respondents No.1 and 2 that all the
documents had been scribed by scribe Fateh Chand, who having died,
his son G.C. Kumar, Advocate was examined by the respondents as PW-
4. PW-4 identified the signatures of his father on documents PW-3/1 to
PW-3/4 and stated that the same were in the handwriting of his father
and were also entered in the register maintained by his father. He placed
on record copies of the relevant extracts of the relevant register as
Exhibit D-3. This witness was not at all cross-examined.

17. Reference was also made by Mr. Yadav to the testimony of
PW-8 Ramanand, who stated in the witness box that Khazani, who was
the daughter of Raja Ram of Village Bijwasan and whose husband was
Chandan, had entered into an Agreement to Sell with Sardar Singh on
payment of Rs. 1,000/- by Sardar Singh as earnest money. Mr. Yadav
contended that not even a suggestion was put to this witness that no
Agreement to Sell was arrived at between Sardar Singh and Khazani,
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apart from a vague suggestion that Sardar Singh did not pay anything to
Khazani. Mr. Yadav further contended that the Agreement to Sell dated
25.06.1973, Exhibit PW-3/1 was on a stamp paper. Khazani had admitted
that she had gone to Delhi along with her husband Chandan Singh and
had signed some papers for the purchase of property from Sardara and
for the sale of a small portion of land to Ramanand. On the other hand,
the alleged agreement in favour of the appellants was on an unstamped
paper and no explanation has come forward as to why it was not executed
on stamp paper. The learned trial court had, therefore, rightly come to
the conclusion that the document dated 04.05.1973 was a fabricated
document and that Khazani, being a relative of the appellants, had come
under their pressure to execute the aforesaid document.

18. Mr. Rajesh Yadav, the learned counsel for the respondents,
further submitted that insofar as the Agreement to Sell dated 4th May,
1973 (Exhibit D1W1/1) is concerned, the same has not been proved in
evidence by the appellants nor any of the witnesses to the said agreement
have appeared in the witness box to depose about the execution of the
agreement. Further, a reading of the said agreement shows that the said
agreement does not contain any description of the land and the place
where the land is situated is not set out in the agreement, which merely
states:

“whereas the executant has agreed to sell 37 bighas 5 biswas of
land comprising in Khasra No. 485/1(4-8) 533, (8 bighas 8 bis.)
888 (17 bis.) 887 (11 bis.) 830 (2 big. 3 bis) 1332 (3 bighas 19
bis.) 1336 (1 big. 1 bis.) 1572 (1 big. 9 bis.) 1825 (1 big. 6 bis.)
1919/2 (12 bis.) 1936/1920 (1 big. 6 bis.) 2011 (3 big. 3 bis.)
3285/2164 (11 bis.) 18/13 (4 big. 9 bis.) 18/1 (2 big. 12 bis.).”

19. Rejoining to the arguments raised by Mr. Yadav, Mr. Gupta on
behalf of the appellants contended that no objection having been raised
to the Agreement to Sell dated 4th May, 1973 Exhibit D1W1/1, being
unstamped, either in the pleadings or at the time of exhibiting of the said
document, the respondents had lost the right to raise such an objection.
In this context, he relied upon the decisions rendered in Delhi Box
Factory and Anr. vs. Munshi Lal Abhinandan Kumar 28 (1985) DLT
272; S.K. Gupta (Through LRs) vs. Avtar Singh Bedi Ors. 122 (2005)
DLT 437 and Shyamal Kumar Roy vs. Sushil Kumar Agarwal AIR
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2007 SC 637.

20. Mr. Gupta contended that the learned trial court though rightly
disbelieved the agreement dated 26.06.1973 Exhibit DW-3/3 and the receipt
for the sum of Rs. 55,000/, Exhibit DW-3/4, and to this extent discarded
the testimony of PW-3 Dalel Singh, as a matter of fact the entire testimony
of PW-3 Dalel Singh was unworthy of credence as was evident from the
cross-examination of PW-3 Dalel Singh. In his said cross-examination,
PW3 admitted that the agreement between Khazani and Sardara for the
purchase of land by Khazani from Sardara, Exhibit D-1 was executed in
his presence as also the receipt Exhibit D-2, upon which he (Dalel Singh)
identified the signatures of Sardara. In the course of his cross-examination
also, PW-3 Dalel Singh admitted that 2 Kilas of land was agreed to be
sold by Khazani to Ramanand of Village Kapashera, and that this agreement
was also executed along with the document Exhibit D-1, at the same
time. In subsequent cross-examination, Dalel Singh falsified the earlier
statement made by him that possession was handed over to the respondents
No.1 and 2 by admitting that at the time of consolidation proceedings,
the Settlement Officer had recognised the appellants to be in possession
of the land at the time of the preparation of the Consolidation Record.
Dalel Singh also admitted that he did not know that in the Girdawari from
the very beginning, the names of the appellants were entered and also as
to whether Sardara had applied for correction of the Girdawari in his
favour.

21. As regards the testimony of PW-9 Tara Chand, Mr. Gupta the
learned counsel for the appellants pointed out, and | think rightly so, that
the testimony of PW-9 Tara Chand is entirely hearsay and that no part
of his deposition is from his own knowledge, except possibly the assertion
that he knew Khazani, daughter of Raja Ram, Village Bijwasan, Delhi and
her husband Chandan Singh as also the plaintiff. As regards PW-10
Sardar Singh, who appeared as his own witness, the learned counsel for
the appellants pointed out that this witness has falsified the entire case
of the respondents as set out in the plaint. According to this witness, on
25th June, 1973, a sum of Rs. 1,000/- was paid as earnest money to
Khazani and agreement Exhibit PW-3/1 as well as receipt Exhibit PW-3/
2 were executed. After the agreement, when they went to their village
and were sitting at the tea stall of Tara Chand, Khazani stated that she
was required to give “bhaat” on the occasion of the marriage of some
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child of the sister of Chandan and as such needed money badly and that
they wanted the whole sale consideration at once, and thereupon on the
next day, i.e., on the 26th, he (Sardara) paid Rs. 55,000/-. On that day,
there was an agreement executed about possession, which was Exhibit
PW-3/3. Receipt Exhibit PW-3/4 was also obtained from Khazani.
Thereafter, on 27th, he took possession of the land in the presence of
Chandan and one other relation of theirs, whose name he did not recollect.

22. Mr. Gupta rightly pointed out that the *bhaat’ story narrated by
PW-10 Sardar Singh, in his examination-in-chief, was entirely beyond
pleadings. His further statement made in chief that he took possession of
the land on 27th was also not in consonance with the averments set out
in the plaint. The witness stated that he had taken possession of the land
in the presence of D1W1 Chandan Singh, but the said witness categorically
stated that the possession was in fact given to the appellants in whose
favour the Agreement to Sell dated 04.05.1973 had been executed. Then
again, in cross-examination, PW-10 Sardar Singh stated that stamp was
purchased from the treasury for the agreement dated 26th June, 1973,
but the said agreement was in fact executed on a stamp paper dated 25th
June, 1973.

23. Having heard the learned counsel for the parties, | am of the
view that the trial court was not correct in discarding the Agreement to
Sell dated 04.05.1973 executed by Khazani in favour of the appellants
herein, who were her collaterals. The legal position is not in dispute that
the mere production and marking of a document as an exhibit by the
Court cannot be held to be due proof of its contents. Its execution has
to be proved by admissible evidence. But it is equally well settled that
once an instrument has been admitted in evidence, such admission should
not be questioned subsequently on the ground that the instrument was
not duly stamped. Section 36 of the Indian Stamp Act mandates so and
reads as under:

"Admission of instrument where not to be questioned - Where an
instrument has been admitted in evidence, such admission shall
not, except as provided in Section 61, be called in question at
any stage of the same suit or proceeding on the ground that the
instrument has not been duly stamped.”

24. In Javer Chand and Others vs. Pukhraj Surana, AIR 1961
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A SC 1655, it was observed as under:

"That section (section 36 of the Indian Stamp Act) is categorical
in its terms that when a document has once been admitted in
evidence, such admission cannot be called in question, at any
B stage of the suit or the proceeding on the ground that the
instrument had not been duly stamped. The only exception
recognised by the section is the class of cases contemplated by
section 61 which is not material to the present controversy.
C Section 36 does not admit of other exceptions. Where a question
as to the admissibility of a document is raised on the ground that
it has not been stamped, or has not been properly stamped it has
to be decided then and there when the document is tendered in
evidence. Once the Court rightly or wrongly decides to admit the
document in evidence, so far as the parties are concerned, the
matter is closed. Section 35 is in the nature of a penal provision
and has far- reaching effects. Parties to a litigation, where such
a controversy is raised, have to be circumspect and the party
E challenging the admissibility of the document has to be alert to
see that the document is not admitted in evidence by the Court.
The Court has to judicially determine the matter as soon as the
document is’ tendered in evidence and before it is marked as an
E exhibit in the case."

25. In Devachand and Anr. vs. Harichand Kama Raj, ILR (1889)
13 Bombay 449 (FB) unstamped promissory notes were admitted in

evidence. It was held that the promissory notes having been once admitted
G in evidence could not afterwards be rejected on the ground of their not
being duly stamped.

26. This Court in the case of Delhi Box Factory and Anr. (supra),
following the decision of the Supreme Court in Javer Chand (supra),

H  held that under Section 36 of the Indian Stamp Act, even an unstamped
receipt requiring stamp duty once admitted into evidence cannot be rejected
later on. A similar view was expressed by the Delhi High Court in S.K.
Gupta’s case (supra) wherein it was reiterated that once a document has

I been marked as an exhibit in a case and has been used by the parties in
examination and cross-examination of their witnesses, Section 36 of the
Stamp Act, 1899 comes into operation. The reasons are obvious. If a
party challenges admissibility of a document being unstamped or



Phool Kaur & Ors. v. Sardar Singh & Ors. (Reva Khetrapal, J.) 91

inadequately stamped, the opposite party can make up the deficiency
with penalty and overcome the legal bar. The party challenging the
admissibility of a document is, therefore, required to be alert to see that
the document is not admitted in evidence by the Court, but once admitted
in evidence the document cannot be discarded for insufficiency of stamp.

27. In a recent judgment, the Supreme Court in Shyamal Kumar
Roy (supra) referring to its earlier judgment in Javer Chand (supra)
held as under:

“16. The said decision, therefore, is an authority for the proposition
that Section 36 would operate even if a document has been
improperly admitted in evidence. It is of little or no consequence
as to whether a document has been admitted in evidence on
determination of a question as regards admissibility thereof or
upon dispensation of formal proof therefore. If a party to the lis
intends that an instrument produced by the other party being
insufficiently stamped should not be admitted in evidence, he
must raise an objection thereto at the appropriate stage. He may
not do so only at his peril.

X X XX

20. If no objection had been made by Appellant herein in regard
to the admissibility of the said document, he, at a later stage,
cannot be permitted to turn round and contend that the said
document is inadmissible in evidence.

21. Appellant having consented to the document being marked as
an exhibit has lost his right to reopen the question.

22. What was necessary was that the document should be marked
in presence of the parties and they had an opportunity to object
to the marking of the document. The question of judicial
determination of the matter would arise provided an objection is
taken what document is tendered in evidence and before it is
marked as an exhibit in the case. Before the learned Trial Judge,
reliance was placed on a decision of a learned Single Judge of
the Andhra Pradesh High Court in Vemi Reddy Kota Reddy v.

Vemi Reddy Prabhakar Reddy [(2004) 3 ICC 832]. In that
case there was nothing on record to show that the document
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was marked as an exhibit after an objection has been raised. The
said case, therefore, has also no application to the facts of the
present case.”

28. There was, therefore, in my view, no justification for the trial
court to have discarded the Agreement to Sell dated 04.05.1973 Exhibit
D1W1/1 on the ground that it was not executed on a stamp paper, more
so, when there was not a whisper in the pleadings to this effect nor any
objection was raised in the course of evidence to its admissibility on this
score. This document though was proved in evidence by D1W1 Chandan
Singh, its execution was corroborated by the appellant Hazari, who
appeared in the witness box as D2W1. Hazari also stated that they (the
appellants) were in occupation of the land in suit at the time of execution
of Exhibit DIW1/1, and that symbolic possession of the land in suit was
also delivered to them after the execution of the sale deed Exhibit D2W1/
1. He further stated that at the time of payment of Rs. 30,000/- balance
consideration on 16-08-73, a receipt was executed and the same was got
registered before the Sub-Registrar, which was Exhibit D1W1/2 as also
a registered Power of Attorney by Khazani appointing Jagdish as her
attorney to execute the sale deed in favour of the appellants Exhibit
D1W1/3.

29. The testimony of the appellant Hazari is borne out by the
testimony of D1W1 Chandan Singh, husband of Khazani who categorically
stated in the witness box that his wife had executed an Agreement to Sell
in regard to the suit land in favour of the appellants in his presence,
Exhibit D1W1/1, which bears the thumb mark of his wife and his own
thumb mark as a witness. He also stated that he had seen the receipt
dated 16.08.1973 Exhibit D1W1/2 which bears the thumb mark of his
wife, which was also got registered with the Sub-Registrar and at the
time of registration he was present. He further stated that his wife
nominated the son of Hazari, as her attorney to execute the sale deed, by
a Power of Attorney dated 16th August, 1973, which bears the thumb
mark of Khazani and his own thumb mark as a witness. In his cross-
examination, he stated that Jagdish had executed a sale deed Rs. 40,000/
- in favour of the appellants in his presence on behalf of his wife, on a
stamp paper, which was also got registered and so from their side the
possession of the land in suit had been given to the appellants. In the
course of his cross-examination, he categorically denied the suggestion
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that his wife had agreed to sell 37.5 bighas of land along with the house
to Sardara and further denied the suggestion that Khazani had received
by her, Rs. 1,000/- on 25th June, 1973 and that on 26.06.1973 a sum
of Rs. 55,000/- was received and thereafter documents Exhibit PW-3/3
and Exhibit PW-3/4 were executed. He, however, admitted his signatures
on Exhibit PW-3/3, but stated that he did not know if Exhibit PW-3/3 and
Exhibit PW-3/4 bear the thumb mark of his wife.

30. In view of the aforesaid, in my view, the Agreement to Sell
dated 04.05.1973 executed by Khazani in favour of the appellants ought
not to have been disbelieved by the learned trial court. Even assuming for
the sake of argument that Khazani thereafter executed another Agreement
to Sell dated 25th June, 1973, the said Agreement to Sell can be of no
significance in view of the prior Agreement to Sell, more so, as the prior
Agreement to Sell ultimately culminated in the execution of a duly registered
sale deed in favour of the appellants.

31. Issue No.1 was, therefore, wrongly decided by the trial court
and the findings of the trial court on this issue are held to be unsustainable
in view of the evidence on record.

ISSUE NO.2

“Whether there was any subsequent agreement dated 26th June
1973, whereby the said Smt. Khazani received Rs.55,000/- and
delivered possession to the plaintiffs?”

32. The findings of the learned trial court on this issue succinctly
stated are that from the examination of the document Exhibit PW-3/3
dated 26th June, 1973 and more particularly from the vendor’s note
thereon that the stamp paper was sold on 25.06.1973, it is clear that the
document is a fabricated document. The trial court also noted that PW-
3 Dalel Singh also does not support about the talk when money was
demanded, and that there are discrepancies in the statements of PWs
Sardara and Tara Chand to prove this fact. PW10 Sardar Singh in his
testimony stated that when the agreement dated 25.06.1973 was executed
they went to the village and sat at the tea stall of PW9 Tara Chand,
where Khazani stated that she wanted to give ‘bhaat’ on the occasion of
the marriage of child of sister of Chandan and as such needed money
badly, and thereupon on the next day, i.e., on 26th June, 1973, a sum
of Rs. 55,000/- was paid to her. This version is not corroborated by PW-
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9 Tara Chand and the testimony of this witness shows that there was
no talk of demand of Rs. 55,000/- on 25.06.1973 at his tea stall, and the
execution of the receipt and agreement on 26.06.1973 on the next day.
All that the witness stated was that on 26.06.1973, he was told in the
evening that Rs. 55,000/- had been paid to Khazani on that day and
Khazani told him that she had received Rs. 56,000/- and had delivered
possession to the plaintiffs. The trial court further held that there was no
explanation as to why the stamp paper was purchased on 25.06.1973 for
the execution of this agreement, which, it is claimed was executed on
26.06.1973. Moreover, there was no proof as to how this amount had
been arranged by the respondents. The explanation of PW-9 Sardar
Singh that he had received some money from the bank and some money
from his sons does not prove that he was in possession of the sum of
Rs. 55,000/-.

33. So, a doubt was cast upon the execution of the agreement dated
26.06.1973 by Smt. Khazani and regarding the receipt for the aforesaid
amount Exhibit PW-3/4. By a necessary corollary, if no agreement to
surrender possession of the land dated 26th June, 1973 was executed,
there can be no question of handing over the possession to the respondents.
Accordingly, this issue was rightly decided by the trial court in favour
of the appellants and against the respondents.

ISSUE NO.3

“If issue Nos.1 and 2 are decided in the affirmative, whether the
said agreements were invalid and in-operative because of fraud,
misrepresentation on account of the fact that Smt. Khazani had
not willingly given her consent to the same.?”

34. In view of the fact that Issue No.1 was decided by the trial
court in favour of the respondents and Issue No.2 in favour of the
appellants, the trial court decided this issue regarding agreement dated
25th June, 1973 in favour of the respondents. However, in view of my
findings recorded on Issue No.1, this issue must necessarily be decided
in favour of the appellants. It is not in dispute that a number of papers
were thumb marked by Smt. Khazani on 25-6-73, on which day she was
simultaneously entering into an Agreement to sell a part of her land to
PW8 Ramanand and at the same time entering into an Agreement to
Purchase land from the deceased respondent no.1, Sardar Singh. In such
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a situation, the statement of D1W1 Chandan Singh, husband of Khazani,
must be believed that he and his wife being illiterate had affixed their
thumb-marks on various documents, assuming that the same related to
one of the aforesaid two transactions, and that no agreement had been
entered into between Sardar Singh and Smt. Khazani for the sale of
Khazani’s land, in view of the Agreement to Sell dated 4-5-1973 already
entered into in respect of the suit land between Smt. Khazani and the
appellants.

ISSUE NO.4

“Whether the said Smt. Khazani had executed a previous
agreement to sell in favour of defendants 2 to 4 on 4th May
1973, and if so, what effect has that agreement on the agreements
relied upon by the plaintiffs?”

35. In view of my findings contained in Issue No.1, this issue must
be decided in favour of the appellants who have duly proved on record
the execution of the agreement dated 4th May, 1973 apart from receipt
for the balance sum of Rs. 30,000/- executed on 16th August, 1973,
Power of Attorney dated 16th August, 1973, and affidavit dated 16th
August, 1973 of Smt. Khazani that she had sold her land to the appellants
and had delivered possession to them and Sale Deed dated 16th August,
1973. The receipt, the Power of Attorney and the Sale Deed, all dated
16th August, 1973, are registered documents and in all the said documents
there is a specific reference to the agreement dated 4th May, 1973. There
does not, therefore, appear to be any plausible reason to disbelieve the
Agreement to Sell executed on 4th May, 1973. The contention of the
contesting respondents that the Agreement to Sell must be on a stamp
paper has been dealt with hereinbefore. As for the finding of the learned
trial court that there was no necessity for the registration of the receipt
dated 16th August, 1973 and the registration thereof shows the malafides
of the appellants, the same is meaningless and far-fetched. Accordingly,
this issue is also decided by this Court in favour of the appellants and
against the respondents No.1 and 2.

ISSUE NO.5

“In case defendants 2 to 4 are found to have an earlier agreement
to sell in their favour, which has resulted in a sale deed in their
favour, are the plaintiffs entitled to a decree for specific

9% Indian Law Reports (Delhi) ILR (2011) 11 Delhi

performance based on subsequent agreements?”

36. On this issue, the learned trial court held the respondents entitled
to a decree for specific performance on payment of the balance sale
consideration of Rs. 59,000/- to the legal representatives of Smt. Khazani.
However, in view of my findings rendered hereinbefore, that the appellants
had an earlier Agreement to Sell in their favour, which had culminated
in the execution of a sale deed in their favour, the learned counsel for
the parties were heard on this issue.

37. Mr. Gupta, the learned counsel for the appellants submitted that
para 11 of the plaint shows that the respondents No.1 and 2 had specific
knowledge of the sale deed registered on 13th September, 1973 at the
time of the filing of the suit by them. In para 11, it is set out by the
respondents that they had come to know that on 13th September, 1973,
Khazani Devi had executed a sale deed and got it registered in favour of
the appellants for a consideration of Rs. 40,000/-, in respect of the land
mentioned in para No.1 of the plaint, and which was the subject matter
of the agreement dated 25.06.1973. This being so, Mr. Gupta contended
that it was indeed surprising that the legal notice dated 14th September,
1973 (Exhibit PW-9/1) sent to Khazani Devi by the respondents No.1 and
2 was conspicuously silent about the sale consideration for the alleged
agreement dated 25th June, 1973, about the alleged agreement dated
26.06.1973 and about the readiness and willingness of the respondents
No.1 and 2 to execute the sale deed. All that the notice dated 14th
September, 1973, which was sent a day after the respondents No.1 and
2 came to know about the execution of the sale deed in favour of the
appellants, states that a ‘No Objection’ had been issued by the revenue
department on 11.09.1973 and, therefore, the noticee was requested to
have the land mentioned in the agreement dated 25.06.1973 registered in
the name of Sardar Singh and Ishwar Singh, failing which a suit would
be filed by the latter. This notice, Mr. Gupta contended, and | think
rightly so, shows that the agreement dated 26.06.1973 was a fabricated
document, fabricated after the respondents No.1 and 2 came to know
about the execution of the sale deed in favour of the appellants. Mr.
Gupta contended that in spite of this, no prayer was made by them for
a declaration that the sale deed dated 16th August, 1973 be declared null
and void or even that the appellants should be asked to join in the Deed
of Conveyance in their favour. The learned trial court also did not deem
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it expedient to frame any issue as to whether the appellants were bonafide
purchasers for consideration, despite the fact that a specific plea had
been raised in the written statement filed to the amended plaint, that the
appellants were bonafide purchasers for consideration, as under:

“Para 9 of the plaint is wrong and denied. Shrimati Khajani could
not sell the suit land to the plaintiffs or to any one else. The
answering defendants are full owners of the suit land. They are
bonafide purchasers for consideration and knew nothing about
the alleged deal between the plaintiffs and Shrimati Khajani.

38. The contention of Mr. Gupta was that if the appellants were
bonafide purchasers for consideration and fell within the scope and ambit
of the exception carved out by Section 19(b) of the Specific Relief Act,
it was incumbent upon the respondents to have sought cancellation of the
sale deed of the appellants or to have asked them to be joined in the
execution of the sale deed in their favour. Reference was made in this
regard by Mr. Gupta to the judgment of the Hon’ble Supreme Court in
Durga Prasad and Anr. vs. Deep Chand and Ors., AIR 1954 SC 75,
wherein the Supreme Court has dealt with the question as to what should
be the proper form of a decree in such cases. In paragraph 37 of its
aforesaid decision, the Supreme Court observed that “according to one
point of view, the proper form of decree is to declare the subsequent
purchase void as against the plaintiff and direct conveyance by the vendor
alone. A second considers that both vendor and vendee should join, while
a third would limit execution of the conveyance to the subsequent
purchaser alone”. After weighing the pros and cons of all three points of
view, the Supreme Court in paragraphs 40 to 42 of its decision discussed
the issue as follows:

“40. First, we reach the position that the title to the property has
validly passed from the vendor and the resides in the subsequent
transferee. The sale to him is not void but only voidable at the
option of the earlier "contractor". As the title no longer rests in
the vendor it would be illogical from a conveyancing point of
view to compel him to convey to the plaintiff unless steps are
taken to re-vest the title in him either by cancellation of the
subsequent sale or by reconveyance from the subsequent
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purchaser to him. We do not know of any case in which a
reconveyance to the vendor was ordered but Sulaiman C.J.
adopted the other course in — ‘Kali Charan vs. Janak Deo’
A.L.R. 1932 All 694 (B). He directed cancellation of the subsequent
sale and conveyance to the plaintiff by the vendor in accordance
with the contract of sale of which the plaintiff sought specific
performance. But though this sounds logical the objection to it
is that it might bring in its train complications between the vendor
and the subsequent purchaser. There may be covenants in the
deed between them which it would be inequitable to disturb by
cancellation of their deed. Accordingly, we do not think that is
a desirable solution.

41. We are not enamoured of the next alternative either, namely,
conveyance by the subsequent purchaser alone to the plaintiff. It
is true that would have the effect of vesting the title to the
property in the plaintiff but it might be inequitable to couple the
subsequent transferee to enter into terms and covenants in the
vendor's agreement with the plaintiff to which he would never
have agreed had he been a free agent; and if the original contract
is varied by altering or omitting such terms the court will be
remaking the contract, a thing it has no power to do; and in any
case it will no longer be specifically enforcing the original contract
but another and different one.

42. In our opinion, the proper form of decree is to direct specific
performance of the contract between the vendor and the plaintiff
and direct the subsequent transferee to join in the conveyance so
as to pass on the title which resides in him to the plaintiff. He
does not join in any special covenants made between the plaintiff
and his vendor; all he does is to pass on his title to the plaintiff.
This was the course followed by the Calcutta High Court in —
‘Kafiladdin v. Samiraddin’, A.I.R. 1931 Cal 67 (C) and appears
to be the English practice. See Fry on Specific Performance, 6th
Edn., page 90, paragraph 207; also — ‘Potter v. Sanders’, (1846)
67 ER 1057 (D). We direct accordingly.”

39. It may be noted at this juncture that the aforesaid decision of
the Supreme Court was followed recently in atleast two subsequent



Phool Kaur & Ors. v. Sardar Singh & Ors. (Reva Khetrapal, J.) 99

decisions viz., Shri Vishwa Nath Sharma v. Shyam Shankar Goela
and Anr. (2007) 10 SCC 595 and Seenivasan vs. Peter Jebaraj and

Anr. (2008) 12 SCC 316.

40. Section 19(a) and (b) of the Specific Relief Act, 1963, provides
as under:

“19. Relief against parties and persons claiming under them
by subsequent title.- Except as otherwise provided by this
Chapter, specific performance of a contract may be enforced
against-

(@)  either party thereto;

(b) any other person claiming under him by a title arising
subsequently to the contract, except a transferee for value
who has paid his money in good faith and without notice
of the original contract;”

41. 1t is well settled that ordinarily, specific performance of a
contract can be enforced only against a party thereto. However, Section
19(b), as is apparent from a reading thereof, allows specific performance
to be enforced against persons acquiring title subsequent to the date of
the agreement between the parties except he falls within the exception
carved out by the legislature. In equity, it was felt that after entering into
an Agreement to Sell the vendor was in a position of trust qua the
purchaser and if the vendor thereafter conveys title to a third party, the
title of such third party is subject to the agreement of its vendor. Thus
viewed, | find that in the present case the respondents No.1 and 2 could
not have been allowed the relief of specific performance qua the appellants,
the Agreement to Sell in whose favour is of a date prior to that in favour
of the respondents No.1 and 2. Section 19(b) of the Specific Relief Act,
1963 has thus to be read to mean that if a party relies upon an Agreement
to Sell of a date prior to the date of the Agreement to Sell of which
specific performance is claimed, the relief of specific performance cannot
be granted to the party whose Agreement to Sell is of a subsequent date.
Reference in this regard may be made to a recent decision of this Court

in Rekha Nankani vs. Kulwant Singh Sachdeva and Anr., 2009 (107)
DRJ 282, wherein it was held as under:

“9. Ordinarily, specific performance can be ordered only against
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parties to the contract. However, Section 19 (b) (Supra) allows
specific performance to be enforced against persons acquiring
title subsequent to the date of the agreement on the principle of
equity. It was felt that after entering into an agreement to sell the
vendor was in a position of trust qua the purchaser and if conveys
title to a 3rd party, such third party takes such title subject to
the agreement of its vendor. The principle was that a vendor
could not convey more than what he himself has. If property
was bound by the agreement of the owner/vendor, then merely
because the vendor had transferred the property, the transferee
will not acquire rights better than that of the vendor and will be
subject to the liability of the vendor. The division bench in Sampat
Ram vs. Baboo Lal AIR (1955) All. 24 held that the plaintiff
can claim no equities against a subsequent title holder whose
agreement was of a date prior to that of the plaintiff. | respectfully
concur with the views of Lord Buckmaster and of the division
bench of the Allahabad High Court and find the plaintiff in the
present case not entitled to the relief of specific performance,
against defendant No.2, agreement to sell in whose favour is of
a date prior to that in favour of plaintiff. Section 19 (b) of the
Specific Relief Act, 1963 has thus to be read to mean that even
if title in favour of defendant is of a date subsequent to the date
of agreement to sell of which specific performance is claimed,
but if such title is relatable to an agreement to sell of a date prior
to the date of the agreement of which specific performance is
claimed, the relief will not be granted.”

42. Dealing next with the contention raised by the counsel for the
appellants that the appellants were bonafide purchasers for consideration
and accordingly it was incumbent upon the respondents no.1 and 2 to
have sought cancellation of the appellants. Sale Deed or in the alternative
to have made a prayer that the appellants be asked to join in the execution
of the decree, Mr. Yadav referred to three Supreme Court decisions
dealing with the scope of suits for specific performance and the legal
position of the real and the subsequent purchaser therein. First, reference
was made to the decision of the Supreme Court in the case of Ramesh
Chandra Pattnaik vs. Pushpendra Kumari and Ors. (2008) 10
Supreme Court Cases 708 wherein the Supreme Court held, while
dismissing the application for impleadment filed by the subsequent
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purchaser that the subsequent purchaser, was not at all a necessary party
for the determination of the question arising in the suit for specific
performance as to the genuineness of the agreement for sale. Paragraphs
5 and 6 of the said judgment which are apposite read as under: -

“5. It is not in dispute that the petitioner filed suit in the year
1979 for specific performance of the alleged agreement of sale
dated 10-4-1977. In that suit, the only scope of enquiry would
be as to whether the said agreement was, in fact, executed
between the petitioner and Respondent 1.

6. Respondent 10 is alleged to have entered into an agreement
with Respondent 1 on 15-11-1984 for sale of the property, which
is the subject-matter of the suit filed by the petitioner. In respect
of such an agreement, Respondent 10, could have filed a suit for
specific performance but, as stated by the learned counsel
appearing for the parties, no such suit has been filed. In our
opinion Respondent 10 was not at all a necessary party for
determination of the genuineness or otherwise of the agreement
of sale which is said to have been entered into between the
petitioner and Respondent 1.”

43. Next reference was made to the case of Bharat Karsondas
Thakkar vs. Kiran Construction Company and Ors. (2008) 13
Supreme Court Cases 658. In the said case the question arose as to
whether in a suit for specific performance of an agreement of sale of
immovable property instituted by the beneficiary of the agreement against
the vendor, a stranger or a third party to the agreement who had acquired
an interest in the same property is either a necessary or a proper party
to the suit. Answering the question in the negative, the Supreme Court
observed:

“28. Along with that is the other question, which very often
raises its head in suits for specific performance, that is, whether
a stranger to an agreement for sale can be added as a party in
a suit for specific performance of an agreement for sale in view
of Section 15 of the Specific Relief Act, 1963. The relevant
provision of Section 15 with which we are concerned is contained
in clause (a) thereof and entitles any party to the contract to seek
specific performance of such contract. Admittedly, the appellant
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herein is a third party to the agreement and does not, therefore,
fall within the category of “parties to the agreement”. The appellant
also does not come within the ambit of Section 19 of thesaid
Act, which provides for relief against parties and persons claiming
under them by subsequent title. This aspect of the matter has
been dealt with in detail in Kasturi’s case (supra). While holding
that the scope of a suit for specific performance could not be
enlarged to convert the same into a suit for title and possession,
Their Lordships observed that a third party or a stranger to the
contract could not be added so as to convert a suit of one
character into a suit of a different character.”

44. In the aforesaid decision reliance was placed by the Supreme
Court on an earlier decision by it in the case of Kasturi vs.
lyyamperummal (2005) 6 SCC 733 which was a three-Judge Bench
decision. Paragraphs 11,12,15,17 and 19 of the said decision were relied
upon, which read as follows:

“11. As noted herein earlier, two tests are required to be satisfied
to determine the question who is a necessary party, let us now
consider who is a proper party in a suit for specific performance
of a contract for sale. For deciding the question who is a proper
party in a suit for specific performance the guiding principle is
that the presence of such a party is necessary to adjudicate the
controversies involved in the suit for specific performance of the
contract for sale. Thus, the question is to be decided keeping in
mind the scope of the suit. The question that is to be decided in
a suit for specific performance of the contract for sale is to the
enforceability of the contract entered into between the parties to
the contract. If the person seeking addition is added in such a
suit, the scope of the suit for specific performance would be
enlarged and it would be practically converted into a suit for title.
Therefore, for effective adjudication of the controversies involved
in the suit, presence of such parties cannot be said to be necessary
at all. Lord Chancellor Cottenham in Tasker vs. Small 1834
(40) Eng R 848 made the following observations:

"It is not disputed that, generally, to a bill for a specific
performance of a contract for sale, the parties to the
contract only are the proper parties; and, when the ground
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of the jurisdiction of Courts of Equity in suits of that kind
is considered it could not properly be otherwise. The
Court assumes jurisdiction in such cases, because a Court
of law, giving damages only for the non- performance of
the contract, in many cases does not afford an adequate
remedy. But, in equity, as well as in law, the contract
constitutes the right and regulates the liabilities of the
parties; and the object of both proceedings is to place the
party complaining as nearly as possible in the same
situation as the defendant had agreed that he should be
placed in. It is obvious that persons, strangers to the
contract, and, therefore, neither entitled to the right, nor
subject to the liabilities which arise out of it, are as much
strangers to a proceeding to enforce the execution of it as
they are to a proceeding to recover damages for the breach
of it." [Emphasis supplied]

12. The aforesaid decision in Tasker (1834) 40 E.R. 848 was
noted with approval in (1886) 2 Ch. 164 (De Hogton v. Money)
at page 170 Turner, L.J. observed:

"Here again his case is met by (1834) 40 E.R. 848 in which case
it was distinctly laid down that a purchaser cannot, before his
contract is carried into effect, enforce against strangers to the
contract equities attaching to the property, a rule which, as it
seems to me, is well founded in principle, for if it were otherwise,
this Court might be called upon to adjudicate upon questions
which might never arise, as it might appear that the contract
either ought not to be, or could not be performed."

X X XX

15. As discussed herein earlier, whether respondent Nos. 1 and
4 to 11 were proper parties or not, the governing principle for
deciding the question would be that the presence of respondent
Nos. 1 and 4 to 11 before the Court would be necessary to
enable it effectually and completely to adjudicate upon and settle
all the questions involved in the suit. As noted herein earlier, in
a suit for specific performance of a contract for sale, the issue
to be decided is the enforceability of the contract entered into
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between the appellant and the respondent Nos. 2 and 3 and
whether contract was executed by the appellant and the
respondent Nos. 2 and 3 for sale of the contracted property,
whether the plaintiffs were ready and willing to perform their
part of the contract and whether the appellant is entitled to a
decree for specific performance of a contract for sale against
the respondent Nos. 2 and 3. It is an admitted position that the
respondent Nos. 1 and 4 to 11 did not seek their addition in the
suit on the strength of the contract in respect of which the suit
for specific performance of the contract for sale has been filed.
Admittedly, they based their claim on independent title and
possession of the contracted property. It is, therefore, obvious
as noted herein earlier that in the event, the respondent Nos. 1
and 4 to 11 are added or impleaded in the suit, the scope of the
suit for specific performance of the contract for sale shall be
enlarged from the suit for specific performance to a suit for title
and possession which is not permissible in law. ...............

17. It is difficult to conceive that while deciding the question as
to who is in possession of the contracted property, it would be
open to the Court to decide the question of possession of a third
party/ or a stranger as first the lis to be decided is the enforceability
of the contract entered into between the appellant and the
respondent No. 3 and whether contract was executed by the
appellant and the respondent Nos. 2 and 3 for sale of the contracted
property, whether the plaintiffs were ready and willing to perform
their part of the contract and whether the appellant is entitled to
a decree for specific performance of a contract for sale against
the respondent Nos. 2 and 3. .......

19. ......1t is well settled that in a suit for specific performance
of a contract for sale the lis between the appellant and the
respondent Nos. 2 and 3 shall only be gone into and it is also not
open to the Court to decide whether the respondent Nos. 1 and
4 to 11 have acquired any title and possession of the contracted
property as that would not be germane for decision in the suit
for specific performance of the contract for sale, that is to say
in a suit for specific performance of the contract for sale the
controversy to be decided raised by the appellant against
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respondent Nos. 2 and 3 can only be adjudicated upon, and in
such a lis the Court cannot decide the question of title and
possession of the respondent Nos. 1 and 4 to 11 relating to the
contracted property.”

45. Mr. Yadav, the learned counsel for the respondents no.1 and 2
submitted that in view of the fact that no appeal had been filed by the
legal representatives of Khazani nor any cross-objections had been filed,
the respondents no.1 and 2 were entitled to the confirmation of the
decree for specific performance in their favour. He pointed out that in
the prayer clause, the plaintiff had claimed a decree for specific
performance of the agreement dated 25th June, 1973 in their favour and
against Smt. Khazani, directing her to execute the Sale Deed and to get
it registered “or any other subsidiary relief to the claim for specific
performance.” The appellants had been arrayed in the suit as defendants
no.2 to 4 and hence there was no impediment to the grant of a decree
for specific performance in favour of the plaintiffs with a direction to the
defendants no.2 to 4 (the appellants herein) to execute the said decree
and to get the same registered.

46. Reference was made in this regard by Mr. Yadav to the decision
of the Supreme Court in the case of Durga Prasad (supra) and in
particular to paragraph 42 of the said judgment wherein it is held that:

“42. The proper form of decree is to direct specific performance
of the contract between the vendor and the plaintiff and direct
the subsequent transferee to join in the conveyance so as to pass
on the title which resides in him to the plaintiff.”

47. Reliance was placed by Mr. Yadav on the decision rendered by
the Bombay High Court in Dilip Bastimal Jain vs. Baban Bhanudas
Kamble and others AIR 2002 Bombay 279, wherein the plaintiff who
had filed a suit against the vendor and also arrayed the subsequent
transferees as co-defendants, had claimed specific performance of the
contract of the agreement of sale dated 28th May, 1982 and prayed for
cancellation of the sale deeds obtained by the subsequent transferees as
also the original defendants. In paragraphs 12 and 13, the law was
enunciated thus by the High Court:

“12. Having heard the parties at length, it is necessary to note
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that in order to decide the question relating to the pecuniary
jurisdiction of the court, what is required to be seen is the
allegations made, and relief claimed in the plaint. The allegations
made in the plaint, if perused, it will be clear that the suit in
question is nothing but a suit seeking substantive relief of specific
performance of contract. The declaration of the invalidity of the
sale deed in favour of the subsequent transferees. i.e., the relief
against defendant Nos. 6, 13 and 14 is nothing but an ancillary
relief. If the plaintiff is able to establish his case of the specific
performance against the defendant No. 1 (respondent No. 1)
then it would be enough, if the defendant Nos. 6, 13 and 14 are
joined as parties, to the suit because the only decree to be passed
in the suit for specific performance against the subsequent
transferees would be to ask them to join in conveyance with the
defendant No. 1 owner. In that sense, it was not necessary at
all for the plaintiff to ask for any such declaration as he did. It
would have been enough for the plaintiff to have joined them as
co-defendants so as to contend that the subsequent sale deeds
were not binding on him. The argument of the learned Counsel
appearing for the petitioner that the relief of declaration prayed
for against the defendant Nos. 6, 13 and 14 was required to be
valued in terms of money has, therefore, to be rejected.

13. The above legal position is no more res integra and is laid
down in Vimala Ammal v. C. Suseela AIR 1991 Mad 209.
Dwarka Prasad Singh v. Harikant Prasad Singh [1973] 2
SCR 1064 and Durga Prasad v. Deep Chand [1954] 1 SCR
360. In all these cases, it has been held that when an action is
brought for specific performance, the subsequent transferee would
be a necessary party to the suit as the only decree that is required
to be passed in such a suit (for specific performance) is against
the original vendor. The subsequent transferees are required to
be directed to join in the sale which is directed by a decree for
specific performance of contract. It has been held that the proper
form of decree is to direct specific performance of the contract
between the vendor and the prior transferee and direct the
subsequent transferee to join in the conveyance so as to pass on
the title which resides in him, to the prior transferee. He does not
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join in any special convenants made between the prior transferee
and his vendor, all that he does is to pass on his title to the prior
transferee. This law was laid down by the Supreme Court firstly,
in Durga Prasad's case (cited supra), would dispense with the
necessity of obtaining any specific declaration against the
subsequent transferee. It would not, therefore, be necessary at
all to claim a declaration as such. This law was again reiterated
in Dwarka Prasad Singh's case [1973] 2 SCR 1064 and
subsequently followed in Vimala Ammal's case AIR 1991 Mad
209 . Thus it was not at all necessary for plaintiff to claim
declaration of invalidity of transfer of property made in favour
of the subsequent transferees.”

48. Having considered the matter from all angles, I am of the view
that the Agreement to Sell in favour of the appellants in this case being
a prior agreement qua the Agreement to Sell dated 25th June, 1973, on
the basis of which specific performance is sought by the respondents
No.1 and 2, the decisions of the Supreme Court relied upon by Mr.
Yadav are clearly distinguishable on facts. In Ramesh Chandra Pattnaik’s
case (supra), the Supreme Court was dealing with the case where specific
performance was sought of an Agreement to Sell entered into prior to the
Agreement to Sell relied upon by the contesting respondent. The Supreme
Court rightly held that no suit for specific performance having been filed
on the basis of the subsequent Agreement to Sell, the earlier Agreement
to Sell must prevail and there was, therefore, no necessity for impleading
the alleged subsequent vendee as a necessary party. Significantly also,
there was no sale deed in the said case. In Bharat Karsondas Thakkar
(supra), the Supreme Court was dealing with the issue as to whether a
third party or a stranger to a contract can be added as a party in a suit
for specific performance of the agreement and rightly observed that it
would not be proper to convert the nature of the suit into a suit for title
and possession by adding a third party thereto. In Kasturi’s case (supra),
which was relied upon in Bharat Karsondas Thakkar (supra) also, the
admitted position was that certain parties who sought their addition did
not seek their addition in the suit on the strength of the contract in
respect of which the suit for specific performance of the contract for
sale had been filed. Admittedly, they based their claim on independent title
and possession of the contracted property. In the circumstances, the
Supreme Court held that the scope of the suit for specific performance
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of the contract for sale could not be enlarged to a suit for title and
possession, the same being impermissible in law. The aforesaid decisions,
therefore, are of no assistance to the respondents No.1 and 2 as the facts
in the said cases are of a different nature altogether.

49. In Dilip Bastimal Jain’s case (supra), however, the Bombay
High Court only reiterated the law as laid down by the Supreme Court
in the case of Durga Prasad (supra) and in the case of Vimala Ammal
vs. C. Suseela and Ors., AIR 1991 Mad. 209. In both these cases, it
was held that when an action is brought for specific performance, the
subsequent transferee would be a necessary party to the suit as the
subsequent transferees are required to be directed to join in the sale. It
was held that the proper form of decree is to direct the specific
performance of a contract between the vendor and the prior transferee
and direct the subsequent transferee to join in the conveyance so as to
pass on the title which resides in him, to the prior transferee. Thus, it
was not at all necessary for the plaintiff to claim declaration and invalidity
of transfer of property made in favour of the subsequent transferees.
This is undoubtedly the correct law and the judgment in Durga Prasad
(supra), as noted above, is also relied upon by the appellants. counsel to
contend that even if the appellants had been subsequent transferees (which
they are not), no decree for specific performance could have been passed
by the learned trial court without joining them in the conveyance deed.

50. It is proposed next to deal with the contention of the learned
counsel for the appellants that the findings on the Issue No.2 having gone
against the respondents No.1 and 2 and the said findings not having been
challenged by the respondents No.1 and 2 by filing an appeal or even
cross-objections, the decree passed by the trial court cannot be modified
so far as Issue No.2 is concerned. Reliance was placed in this regard by
Mr. Gupta on the judgments rendered in the cases of Jadunath Basak
vs. Mritunjoy Sett and Ors. AIR 1986 Calcutta 416 (DB),
Superintending Engineer and Ors. vs. B. Subba Reddy 1999 (4) SCC
423 and Banarsi & Ors. vs. Ram Phal 2003 (9) SCC 606, to contend
that the respondents even though they have not appealed may support the
decree on any other ground, but if they want modification of the same,
they have to file cross-objections to the appeal, which objections they
could have taken earlier by filing an appeal. It was so held by the
Supreme Court in the case of Superintending Engineer and Ors. (supra)
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and the aforesaid decision was followed in Banarsi’s case (supra), where
it was held that a respondent may defend himself without filing any cross
objection to the extent to which the decree is in his favour. However, if
he proposes to attack any part of the decree, he must take cross objections.
The provisions of Order XLI Rule 22 pre and post-amendment were
discussed at length and it was amplified that where the decree is entirely
in favour of the respondent though an issue has been decided against the
respondent, pre-amendment CPC did not entitle or permit the respondent
to take any cross objection as he was not the person aggrieved by the
decree but under the amended CPC, read in the light of the explanation,
though it may still not be necessary for the respondent to take any cross
objection to any finding adverse to him as the decree is entirely in his
favour and he may support the decree without cross objection, it would
be advantageous for him to prefer such cross objections if he proposes
to attack any part of the decree.

51. It is not in dispute that no cross appeal or cross objections have
been preferred in the instant case by the respondents No.1 and 2 qua the
findings rendered against them by the learned trial court while deciding
Issue No.2. This being so, it must be presumed that the respondents
No.1 and 2 were not seriously aggrieved by the aforesaid findings and
the said findings, therefore, cannot now be challenged by the respondents
No.1 and 2 for the purpose of seeking modification of the decree. If this
be the correct legal position, in view of the fact that the decree requires
the respondents No.1 and 2 to pay a sum of Rs. 59,000/- to the legal
representatives of Smt. Khazani, the question which arises for the
consideration of this Court is as to whether the respondents No.1 and 2
having paid only a sum of Rs. 1,000/- as earnest money to Smt. Khazani
on 25th June, 1973 are entitled to specific performance of the agreement,
more as in view of the phenomenal increase in the price of land since
the year 1973.

52. In Nirmala Anand vs. Advent Corporation (P) Ltd. and
Ors. (2002) 8 SCC 146, a three Judge Bench of the Supreme Court,

while dealing with the issue of price escalation, stressed that Court must
keep in view the totality of facts and circumstance; that though ordinarily
the plaintiff is not be denied the relief of specific performance only on
account of the phenomenal increase of price during the pendency of
litigation, that may be, in a given case, one of the considerations besides
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many others to be taken into consideration for refusing the decree of
specific performance. It further held “while balancing the equities, one
of the considerations to be kept in view is as to who is the defaulting
party. It is also to be borne in mind whether a party is trying to take
undue advantage over the other as also the hardship that may be caused
to the defendant by directing specific performance. There may be other
circumstances on which parties may not have any control. The totality
of the circumstances is required to be seen.”

53. In Sahadeva Gramani (Dead) by Lrs. Vs. Peruman Gramani
and Ors. (2005) 11 SCC 454, the Supreme Court, while dealing with a

case where no material was placed on record to show that the vendee
was aware of the earlier agreement executed between the appellant and
the vendor, after holding that the vendee was a bonafide purchaser with
valuable consideration without notice of the previous agreement of sale
executed between the appellant and the vendor, held that Section 20 of
the Specific Relief Act provides that the jurisdiction of the Court to
decree specific performance of the agreement is discretionary and the
Court is not bound to grant such relief merely because it is lawful to do
s0.

54. In Lourdu Mari David and Ors. vs. Louis Chinnaya
Arogiaswamy and Ors. (1996) 5 SCC 589, it was emphasized that the

plaintiff seeking the equitable relief of specific performance should come
to the Court with clean hands. A party who makes false allegations does
not come with clean hands and is not entitled to equitable relief. Thus,
a person who comes to Court with a false plea disentitles himself to the
relief of specific performance, being equitable relief as in the instant case
where a fabricated agreement dated 26th June, 1973 has been set up by
the respondents No.1 and 2, which, as already stated, has been rightly
discarded by the learned trial court.

55. In Lalit Kumar Jain and Anr. vs. Jaipur Traders Corporation
Pvt. Ltd. (2002) 5 SCC 383, it was again emphasized that the conduct

of the plaintiff who seeks equitable relief should be kept upper most in
the mind of the Court and where such conduct is blameworthy or the
plaintiff has approached the Court with unclean hands, the plaintiff must
be held disentitled to the equitable relief of specific performance.

56. In view of the aforesaid and in view of my findings rendered
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on Issues No.1 to 4, | am unable to agree with the findings on this issue
rendered by the learned trial court, that the respondents No.1 and 2 who
have paid only a sum of Rs. 1,000/- and have not even cared to challenge
the findings rendered against them by the trial court while dealing with
Issue No.2 are entitled to a decree for specific performance on payment
of Rs. 59,000/-. Accordingly, this issue is decided in favour of the
appellants and against the respondents No.1 and 2.

ISSUE NO.6

“Whether the plaintiffs were ready and willing to perform their
part of the contract, if any and whether Smt. Khazani failed to
perform her part of the contract?”

57. On this issue, the learned trial court, as noted above, has held
that the plaintiffs were ready and willing to perform their part of the
contract, but they could not do so as Smt. Khazani Devi intentionally
failed to perform her part of the contract in collusion with defendants
No.2 to 6.

58. The law is well settled that Section 16(c) of the Specific Relief
Act, 1963 makes it mandatory for the person seeking specific performance
of the contract to allege and prove that he has performed or has been
ready and willing to perform the contract according to its true construction,
and in the absence of proof that the plaintiff has been ready and willing
to perform his part of the contract, a suit for specific performance
cannot succeed. It is also well settled by various decisions of the Courts
that by virtue of Section 20 of the said Act, the relief for specific
performance lies in the discretion of the Court and the exercise of such
discretion would require the Court to satisfy itself that circumstances
exist that make it equitable to grant the decree for specific performance

of the agreement. It was so held in N.P. Thirugnanam (D) by LRs vs.
Dr. R. Jagan Mohan Rao & Ors. JT 1995 (5) SC 533, Bal Krishna

& Anr. vs. Bhagwan Das (D) through LRs & Ors. 2008 (12) SCC
145 and Deewan Arora vs. Tara Devi Sen & Ors. (2009) 163 DLT
520. In the case of N.P. Thirugnanam, the Supreme Court emphasized
that the factum of readiness and willingness of the plaintiff to perform
his part of the contract is to be adjudged with reference to the conduct
of the party and the attending circumstances. The conduct of the plaintiff
prior and subsequent to the filing of the suit must, therefore, be scrutinized
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by the Court and from the said conduct the Court may infer whether the
plaintiff is ready and was always ready and willing to perform his part
of the contract.

59. In the instant case, it is noteworthy even the notice dated 14th
September, 1973 issued by the respondents No.1 and 2 to Smt. Khazani,
Exhibit PW-9/1, makes no mention of the readiness and willingness of
the respondents No.1 and 2 to perform their part of the contract. The
bald averment contained in the plaint that the plaintiffs are ready and
willing to perform their part of the contract has not been proved and
substantiated. The conduct of the respondents No.1 and 2 has been far
from blemishless. The entire story of the agreement dated 26.06.1973
disbelieved by the trial court and by this Court, in my view, by itself
disentitles the respondents No.1 and 2 to the equitable relief of specific
performance. With an agreement of Rs. 1,000/-, the respondents No.1
and 2 seek specific performance in a case where land prices have shot
up phenomenally, by pleading that they are ready to pay the balance price
of Rs. 4,000/-. The averment that they are in possession has also been
falsified by the witnesses whose evidence has been discussed hereinabove.
On balancing the equities, there is, therefore, no justification in my view
for the exercise of the discretionary powers of this Court to grant the
equitable relief of specific performance to the said respondents. This is
all the more so, as the trial court has not undertaken the exercise of
scrutinizing the three registered documents placed on record by the
appellants, including the sale deed in their favour, to contend that they
are bonafide purchasers of the land of Khazani without notice of the
Agreement to Sell dated 25th June, 1973. The trial court no doubt dealt
with the agreement dated 4th August, 1973 and discarded the same on
the ground that it was not stamped, but no finding was rendered by the
trial court on the remaining three documents, all of which were registered
documents, nor the trial court has held that the appellants had notice of
the agreement of 25th June, 1973. In this scenario, the trial court wrongly
exercised the jurisdiction of granting the discretionary relief of specific
performance to the respondents No.1 and 2.

60. Issue No.6 must accordingly be decided in favour of the
appellants and against the respondents No.1 and 2.

ISSUE NO.7
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“Are the plaintiffs entitled to the alternative relief of return of
Rs.56,000/- or any lesser sum against the estate of Smt. Khazani
or against her legal representatives?”

61. The entire case of the respondents No.1 and 2 with regard to
the payment of Rs. 56,000/- having been disbelieved by the trial court
and by this Court, the question of the said respondents being entitled to
the alternative relief of refund of Rs. 56,000/- does not arise.

ISSUE NO.8
“Relief.”

62. In view of my aforesaid findings, the decree in favour of the
respondents for specific performance on payment of Rs. 59,000/- with
costs passed by the learned trial court is set aside.

63. Before concluding, however, two aspects of the matter deserve
to be noticed. The first is that an attempt was made by Mr. R.N. Vats,
the learned counsel for the legal representatives of Smt. Khazani to
contend that the additional issues have not been decided by the learned
trial court and the case should, therefore, be remanded to the learned trial
court for decided the aforesaid issues. The second is that Mr. R.N. Vats,
the learned counsel for the legal representatives of Smt. Khazani addressed
arguments in support of the respondents No.1 and 2 and contended that
the appeal was not at all maintainable.

64. As regards the contention of Mr. R.N. Vats that the additional
issues have not been decided by the learned trial court, this contention
may be dealt with by noting that the trial court in its judgment has held
as under:

“No party has advanced any arguments. These issues affect both
the parties. So, that is why they have avoided to advance any
arguments. So, | decide all the three issues accordingly as they
have no effect on the Agreement to Sell the property and the
rights of the parties for specific performance.”

65. It is abundantly clear from the above that the parties not having
addressed any arguments on the additional issues and by necessary
implication having given up the aforesaid issues, it does not now lie with
any of the parties to contend that the matter should be remanded back
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to the learned trial court for deciding the additional issues. This position
is not controverted either by the appellants or by the respondents No.1
and 2, who are the contesting respondents.

66. Adverting to the contention of Mr. Vats on behalf of the legal
representatives of Smt. Khazani that the appeal is not at all maintainable,
it only needs to be noted that all the submissions of Mr. Vats were in
direct contradiction of the pleadings of the parties and in particular the
written statement filed by Smt. Khazani herself as well as the evidence
adduced by the parties, including the evidence of D1W1 Chandan Singh,
the husband of Khazani. Further, no appeal having been filed by the legal
representatives of Smt. Khazani, to my mind, there exists no cogent
reason for this Court to entertain the contentions raised at the bar by her
legal representatives 25 years after the passing of the decree. The pleadings
of these respondents and the evidence adduced by them clearly show
that these respondents have all along opposed the grant of the decree for
specific performance. For them to change their stance and do a somersault
to now strengthen the case for the respondents No.1 and 2, is neither
understandable nor can be countenanced.

67. To conclude, the appeal succeeds. The impugned judgment and
decree of the trial court is set aside with costs.

CM No0.10058/2008

In view of the findings recorded hereinabove, the present application
which has been filed by a third party for being impleaded in the suit for
specific performance cannot be entertained. The same is accordingly
dismissed leaving the applicants to pursue the remedy available to them
in law, if any.
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Code of Civil Procedure, 1908 (CPC)—Order XIV, Rule
2—Appellant filed a suit for recovery—Contended in
plaint that Appellant was a registered partnership firm
under Indian Partnership Act 1932 (“PA”)—Fact denied
by the Respondent—Issues framed by Trial Court—
Subsequently Respondent filed an application under
Order VII Rule 11 seeking that suit be dismissed as it
was not filed by competent person—The person was
not shown as a partner of the firm in the Register of
firms as on the date of filing of the suit (a plea absent
in the written statement)—Trial Court dismissed the
suit by reference to documentary evidence. Held—A
disputed question of fact cannot be tried either as
preliminary issue or by application under Order VI
Rule 11 CPC—Respondent was not entitled to raise
new issue in an application under Order VIl Rule 11
CPC—Departure from written statement/pleading
possible only by means of amendment, Court had not
decided the preliminary issue by taking the averments
of the plaint as correct but the judgment had been
passed by reference to documents filed by parties—
Disputed questions of fact (Such as Whether a person
was a partner of the firm as on the date of institution
of the suit) cannot be decided as a preliminary issue
or by an application under Order VII Rule 11.

A
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Order 14 Rule 2 of CPC and which reads as under:-

“ Order 14 Rule 2 CPC Court to pronounce
judgment on all issues:- (1) Notwithstanding that a
case may be disposed of on a preliminary issue, the
Court shall, subject to the provisions of sub-rule (2),
pronounce judgment on all issues. (2) Where issues
both of law and of fact arise in the same suit, and the
Court is of opinion that the case or any part thereof
may be disposed of on an issue of law only, it may try
that issue first if that issue relates to-

(a) the jurisdiction of the Court, or

(b) a bar to the suit created by any law for the time
being in force, and for that purpose may, if it thinks fit,
postpone the settlement of the other issues until after
that issue has been determined, and may deal with
the suit in accordance with the decision on that
issue.”

The Supreme Court in its recent decision reported as
Ramesh B. Desai v. Bipin Vadilal Mehta,(2006) 5
SCC 638, has laid down that Order 14 Rule 2 of CPC
confers no jurisdiction on a Court to decide the mixed
guestions of fact and law as a preliminary issue. It is
clearly held in this judgment that where for a decision
on an issue of law (such as a suit being barred by a
particular law) depends firstly upon the decision of a
disputed fact then the issue cannot be tried as a
preliminary issue. The Supreme Court has therefore
made it clear that once there are disputed questions
of facts which require trial, the issue cannot be
decided as a preliminary issue. Paras 13, 15 and 16
of this judgment are relevant and the same read as
under:-

“13. Sub-rule (2) of Order 14 Rule 2 CPC lays down
that where issues both of law and of fact arise in the
same suit, and the court is of the opinion that the
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case or any part thereof may be disposed of on an
issue of law only, it may try that issue first if that issue
relates to (a) the jurisdiction of the court, or (b) a bar
to the suit created by any law for the time being in
force. The provisions of this Rule came up for
consideration before this Court in Major S.S. Khanna
v. Brig. F.J. Dillon4 and it was held as under: (SCR
p. 421)

“Under Order 14 Rule 2, Code of Civil Procedure
where issues both of law and of fact arise in the same
suit, and the court is of opinion that the case or any
part thereof may be disposed of on the issues of law
only, it shall try those issues first, and for that purpose
may, if it thinks fit, postpone the settlement of the
issues of fact until after the issues of law have been
determined. The jurisdiction to try issues of law apart
from the issues of fact may be exercised only where
in the opinion of the court the whole suit may be
disposed of on the issues of law alone, but the Code
confers no jurisdiction upon the court to try a suit on
mixed issues of law and fact as preliminary issues.
Normally all the issues in a suit should be tried by the
court; not to do so, especially when the decision on
issues even of law depend upon the decision of
issues of fact, would result in a lopsided trial of the
suit.”

Though there has been a slight amendment in the
language of Order 14 Rule 2 CPC by the amending
Act, 1976 but the principle enunciated in the
abovequoted decision still holds good and there can
be no departure from the principle that the Code
confers no jurisdiction upon the court to try a suit on
mixed issues of law and fact as a preliminary issue
and where the decision on issue of law depends upon
decision of fact, it cannot be tried as a preliminary
issue.
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15. The principle underlying clause (d) of Order 7
Rule 11 is no different. We will refer here to a recent
decision of this Court rendered in Popat and Kotecha
Property v. State Bank of India Staff Assn.10 where it
was held as under in para 10 of the report: (SCC p.
515)

“10. Clause (d) of Order 7 Rule 7 speaks of suit, as
appears from the statement in the plaint to be barred
by any law. Disputed questions cannot be decided at
the time of considering an application filed under
Order 7 Rule 11 CPC. Clause (d) of Rule 11 of Order
7 applies in those cases only where the statement
made by the plaintiff in the plaint, without any doubt
or dispute shows that the suit is barred by any law in
force.”

16. It was emphasised in para 25 of the report that
the statement in the plaint without addition or
subtraction must show that it is barred by any law to
attract application of Order 7 Rule 11 CPC. The
principle is, therefore, well settled that in order to
examine whether the plaint is barred by any law, as
contemplated by clause (d) of Order 7 Rule 11 CPC,
the averments made in the plaint alone have to be
seen and they have to be assumed to be correct. It
is not permissible to look into the pleas raised in the
written statement or to any piece of evidence. Applying
the said principle, the plea raised by the contesting
respondents that the company petition was barred by
limitation has to be examined by looking into the
averments made in the company petition alone and
any affidavit filed in reply to the company petition or
the contents of the affidavit filed in support of Company
Application No. 113 of 1995 filed by the respondents
seeking dismissal of the company petition cannot at
all be looked into.”

(Emphasis added) (Para 2)
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Clearly, the issue No.1 was a factual issue in view of the fact
that the plaintiff in the plaint asserted existence of a registered
partnership under the Indian Partnership Act, 1932 and the
defendant denied the same. The defendant, however,
subsequently filed an application on 3.4.1992 under Order
7 Rule 11 CPC on a totally new ground praying that the
issue no.l be treated as a preliminary issue and the suit be
dismissed being barred by Section 69 of the Indian
Partnership Act, 1932 not because the partnership firm is
not registered but because Rajender Kumar who has signed
the plaint was not shown to be a partner of the firm in the
Registrar of firms on the date of filing of the suit on
22.7.1989 and he was shown as a partner only on 1.4.1990.
Paras 1 to 4 of this application and the replies thereto on
behalf of the appellant/plaintiff are relevant and the same
read as under:-

PARAS OF APPLICATION

“1.That the captioned suit for recovery etc., instituted
by the plaintiff firm M/s Jagdamba Industries is pending
adjudication in the Hon.ble Court.

2.The plaintiff firm on its own showings claims to be a
duly registered firm. The plaintiff firm has also averred
that Shri Rajinder Kumar is one of its registered
partners and is thus competent to sign and verify the
plaint for and on behalf of the plaintiff firm.

In support of its claim, the plaintiff firm has produced
on record certain documents.

3.That on the plaintiffs own allegations and documents,
it is apparent that Shri Rajinder Kumar has been
registered as a partner of the plaintiff firm only w.e.f.
1.4.1990. This record bears out that this suit has
been instituted on 22.7.1989.

4.Thus, on the plaintiffs own showings, it is apparent
that the said Shri Rajinder Kumar was not a duly
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registered partner of the plaintiff firm on the day this
suit was instituted.”

PARAS OF REPLY

“1.Para 1 of the application except the matter of court
record is wrong and is denied.

2.Para 2 of the application except the matter of court
record is wrong and is denied.

3.Para 3 of the application is wrong and is denied. It
is submitted that in Form ‘A’, is issued by Registrar of
Firms under Indian Partnership Act, Sh. Rajinder
Kumar has been shown to have joined the plaintiff/
firm on 1-4-89, and form ‘C’ has also been issued to
this effect by the Registrar of Firms. The said
documents are on court’s record. It is denied that Sh.
Rajinder Kumar has been registered as partner in the
firm w.e.f. 1-4-1990 as alleged.

4.Para 4 of the application is wrong and is denied. It
is denied that Sh. Rajinder Kumar was not duly
registered partner of plaintiff firm on the day of filing
of the present suit as alleged. Rajinder Kumar is the
partner and duly registered under Indian Partnership
Act with Registrar of Firms since 1-4-1984."

Clearly therefore there was a disputed question of fact
because the averments of the respondent/defendant in his
application were denied by the appellant/plaintiff. (Para 4)

Be that as it may, this plea of Rajender Kumar being not
shown as a registered partner in the Registrar of firms on
the date of filing of the suit was a plea conspicuous by its
absence in the written statement and was taken up only for
the first time in the application filed by the respondent/
defendant under Order 7 Rule 11 CPC and which application
was filed after completion of pleadings and framing of
issues. A reference to Order 6 Rule 7 of the CPC shows that
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no pleading shall, except by way of amendment, raise any
new ground of claim or contain any fact inconsistent with the
previous pleading of the party pleading the same. Order 6
CPC pertains to pleadings generally i.e. to pleadings of both
the plaintiff and the defendant i.e. to both the plaint as also
the written statement. The new ground of claim which was
raised in the application under Order 7 Rule 11 CPC of
Rajender Kumar not being shown in the Registrar of firms as
a partner of the firm on the date of filing of the suit being
clearly a new ground of claim for dismissing the suit, the
same was wholly impermissible in view of Order 6 Rule 7
CPC. If the defendant/respondent wanted to raise such a
plea he was bound to have applied for an amendment of its
written statement to raise such a plea and admittedly the
written statement was never applied for being amended to
include the plea that Rajender Kumar was not shown as a
partner of the firm in the Registrar of firms on the date of
filing of the suit. (Para 5)

A reading of the impugned judgment shows that the trial
Court has decided the preliminary issue not by taking the
averments in the plaint as correct but the judgment has
been passed by reference to the documents filed by the
respective parties i.e. with reference to documentary evidence.
It appears that pursuant to the application under Order 7
Rule 11 being filed by the respondent/defendant, the
appellant/plaintiff sought to file documents to justify the filing
of the suit by Sh. Rajender Kumar as Rajender Kumar was
claimed to be a registered partner of the firm on the date of
filing of the suit. Thus the impugned judgment has for the
purpose of deciding the application under Order 7 Rule 11
CPC referred to and relied upon documentary evidence to
allow the application under Order 7 Rule 11 CPC though the
settled legal position is that for deciding either a preliminary
issue under Order 14 Rule 2 CPC or an application under
Order 7 Rule 11 CPC only the averments in the plaint can
be looked into and disputed questions of facts cannot be
decided by reference to documentary evidence. Surely a
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disputed question of fact cannot be decided in a summary
manner by reference to documentary evidence without
allowing parties to lead complete evidence of all its witnesses,
and, disputed questions of facts cannot be the subject
matter of a preliminary issue as held by the Supreme Court
in the case of Ramesh B. Desai (supra). (Para 6)

On the basis of the above discussion the following
conclusions emerge:-

(i) A disputed question of fact cannot be a question of law
and such a question of law which before the same can be
decided requires decision upon a disputed question of fact,
cannot be tried either as a preliminary issue or by an
application under Order 7 Rule 11 CPC vide the decision of
Ramesh B. Desai (supra). Whether or not Sh. Rajender
Kumar was a registered partner of the appellant/plaintiff
partnership firm on the date of the filing of the suit is a
factual issue because the appellant had disputed that
Rajender Kumar was an unregistered partner and had
sought to sustain the suit by filing of different documents
from the Registrar of firms to show that Rajender Kumar was
in fact entitled to file the suit because he was a registered
partner of the firm on the date of filing of the suit. The fact
that ultimately on merits the respondent/defendant may
succeed at the stage of final arguments in the suit after
evidence is lead on all issues including the issue of bar
under Section 69 of the Partnership Act, 1932, however
cannot mean that the mandated procedure of trial of all
issues together and non trial of issues of facts as a
preliminary issue can be given a go bye.

(i) The respondent/defendant was not entitled to raise a
totally new issue in an application under Order 7 Rule 11 viz
of Rajender Kumar being not a registered partner of the firm
because there was no such defence in the existing written
statement where the only defence was that the partnership
firm was not registered. There was no defence in the written
statement that Rajender Kumar was not shown as a registered
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partner of the firm on the date of filing of the suit. Any
departure from an existing pleading/written statement could
because of Order 6 Rule 7 CPC have been done by means
of an amendment application, and which procedure has
admittedly not been followed in the present case.

(Para 10)

rImportant Issue Involved: A disputed question of fact\
cannot be tried either as preliminary issue or by application
under Order 7 Rule 11 CPC. A new issue cannot be raised
by way of an application under Order 7 Rule 11 CPC but
LonIy by amendment in pleadings.

J
[Sa Gh]
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RESULT: Appeal accepted and impugned judgment set aside with costs
of Rs. 20,000/-.

VALMIKI J. MEHTA, J (ORAL)

1. The present first appeal under Section 96 of the Code of Civil
Procedure, 1908 (CPC) impugns the judgment and decree dated 31.3.1994
whereby the suit of the appellant/plaintiff for recovery has been dismissed
on an application filed by the respondent/defendant under Order 7 Rule
11 CPC by treating the issue No.1 as a preliminary issue and which issue
was with regard to the bar to the suit under Section 69 of the Indian
Partnership Act, 1932. The impugned judgment passed in the present
case has resulted not only in stalling the suit for recovery filed against
the respondent/defendant with respect to goods supplied, at the stage of
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a preliminary issue for about 21 years since the filing of the suit in the
year 1989 but also in negating the mandate of the Legislature brought
about by amending Order 14 Rule 2 of the Code of Civil Procedure, 1908
(CPC) in the year 1976 by Act 104 of 1996. The object of the amendment
of 1976 was that the Court should decide all issues together and there
should not be piecemeal decisions on separate issues, unless the issue is
an issue of law pertaining either to the suit being barred by law or lack
of jurisdiction of the Court. The issue to be tried as a preliminary issue
has been so mandated to be decided only if no evidence is required to
be led on the same and which becomes clear from the expression “issue
of law” as appearing in Order 14 Rule 2 of CPC.

2. Order 14 Rule 2 of CPC and which reads as under:-

“ Order 14 Rule 2 CPC Court to pronounce judgment on all
issues:- (1) Notwithstanding that a case may be disposed of on
a preliminary issue, the Court shall, subject to the provisions of
sub-rule (2), pronounce judgment on all issues. (2) Where issues
both of law and of fact arise in the same suit, and the Court is
of opinion that the case or any part thereof may be disposed of
on an issue of law only, it may try that issue first if that issue
relates to-

(@) the jurisdiction of the Court, or

(b) a bar to the suit created by any law for the time being in
force, and for that purpose may, if it thinks fit, postpone the
settlement of the other issues until after that issue has been
determined, and may deal with the suit in accordance with the
decision on that issue.”

The Supreme Court in its recent decision reported as Ramesh B.
Desai v. Bipin Vadilal Mehta,(2006) 5 SCC 638, has laid down that
Order 14 Rule 2 of CPC confers no jurisdiction on a Court to decide the
mixed questions of fact and law as a preliminary issue. It is clearly held
in this judgment that where for a decision on an issue of law (such as
a suit being barred by a particular law) depends firstly upon the decision
of a disputed fact then the issue cannot be tried as a preliminary issue.
The Supreme Court has therefore made it clear that once there are
disputed questions of facts which require trial, the issue cannot be decided
as a preliminary issue. Paras 13, 15 and 16 of this judgment are relevant
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and the same read as under:-

“13. Sub-rule (2) of Order 14 Rule 2 CPC lays down that where
issues both of law and of fact arise in the same suit, and the
court is of the opinion that the case or any part thereof may be
disposed of on an issue of law only, it may try that issue first
if that issue relates to (a) the jurisdiction of the court, or (b) a
bar to the suit created by any law for the time being in force.
The provisions of this Rule came up for consideration before
this Court in Major S.S. Khanna v. Brig. F.J. Dillon4 and it
was held as under: (SCR p. 421)

“Under Order 14 Rule 2, Code of Civil Procedure where issues
both of law and of fact arise in the same suit, and the court is
of opinion that the case or any part thereof may be disposed of
on the issues of law only, it shall try those issues first, and for
that purpose may, if it thinks fit, postpone the settlement of the
issues of fact until after the issues of law have been determined.
The jurisdiction to try issues of law apart from the issues of fact
may be exercised only where in the opinion of the court the
whole suit may be disposed of on the issues of law alone, but
the Code confers no jurisdiction upon the court to try a suit on
mixed issues of law and fact as preliminary issues. Normally all
the issues in a suit should be tried by the court; not to do so,
especially when the decision on issues even of law depend upon
the decision of issues of fact, would result in a lopsided trial of
the suit.”

Though there has been a slight amendment in the language of
Order 14 Rule 2 CPC by the amending Act, 1976 but the principle
enunciated in the abovequoted decision still holds good and there
can be no departure from the principle that the Code confers no
jurisdiction upon the court to try a suit on mixed issues of law
and fact as a preliminary issue and where the decision on issue
of law depends upon decision of fact, it cannot be tried as a
preliminary issue.

15. The principle underlying clause (d) of Order 7 Rule 11 is no
different. We will refer here to a recent decision of this Court
rendered in Popat and Kotecha Property v. State Bank of India
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Staff Assn.10 where it was held as under in para 10 of the
report: (SCC p. 515)

“10. Cla