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ARBITRATION AND CONCILIATION ACT, 1996—Execution

of arbitration Award—Appeal filed to assail the order of
Learned Single Judge in Execution Petition wherein he allowed
release of Rs. 1,06,26,000/- to Respondents No (i) to (iii)—
A family arbitration Award was passed on 1st January, 1999—
The Award settled the shares and claims between five brothers
forming Group-A, B, C, D, E. —The Award has since been
upheld by the Hon’ble Supreme Court vide order dated 15™
May, 2009 subject to the amendment of the final Award by
the Division Bench of this Court vide order dated 1% August,
2008.—The possession of Okhla Property was handed over
to Group C on 8" June, 2009—Therefore, the issue for which
damages/rent are being claimed relates to the period beyond
the period of 45 days from the date of the family settlement
dated 1*' January, 1999 i.e.,15" February, 1999.—The
appellants claimed compensation for the illegal and
unauthorized occupation of Okhla Property by Group E during
all these years—The order dated 13" January, 2010 in
Execution Petition itself stated that the issue of inter-se
liabilities would be examined and adjudicated after all statutory
dues are paid to respective banks and financial institutions.—
The contention on behalf of the Appellants that the Single
Judge virtually dismissed the claims of Group C qua Group
E without adjudicating the same are untenable, as the final
adjustments were to be made after final adjustment of statutory
dues—The order made was legal—Appeal dismissed.

Y.P. Khanna & Ors. v. P.P. Khanna & Ors. ............ 563

ARMS ACT, 1959—Section 25/54/59—Explosive Substance Act,

1908—Section 4 & 5—As per prosecution, deceased and
PW?2 running partnership and suffered losses—Deceased and
PW?2 started racket of financing vehicles under fake names
and used to disappear with the cash entrusted by intending
car buyers—Appellant Dhananjay Singh and co-accused
Shailender Kumar (since deceased) visited the deceased on
motorcycle at his house—They both took PW2 and deceased
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out with them and on way back Shailender Kumar placed knife
on PW2s throat and asked him to hand over valuables, his
purse was snatched—PW?2 noticed appellant firing shot on the
neck of deceased—PW?2 pushed Shalinder Kumar and ran
away—PW?2 rang up PW6, wife of deceased on her mobile
and informed her that the deceased had been abducted by the
appellant and his co-accused in his Santro Car—Later,
deadbody of deceased found—Cause of death was opined as
Spinal Shock consequent upon cervical vertebral and spinal
cord injuries as a result of blast effect of fire arm—On receipt
of secret information, appellant arrested with a bag carrying
two loaded country made pistols and cartridges besides six
crude explosive bombs—Santro car seized by police of
District Moradabad as unclaimed property—Pursuant to
disclosure of appellant, one country made pistol and his blood
stained clothes recovered from his rented house—On secret
information, co-accused Shailinder Kumar (since dead)
arrested—On inspection of car, on opening dashboard from
lower side by mechanic, a bullet recovered—Trial Court
convicted appellant u/s 302, 392, 397, 201, 404—Arms Act
Section 25/54/59 and Explosive Substance Act Section 4 &
5—Held, Too many improbabilities in prosecution story—
Improbable that appellant and co-accused allowed PW2 to
escape on foot when they were in possession of Santro Car
and were well aware that PW2 had witnessed commission of
murder—Appellant was armed with pistol and as a natural
conduct, he and co-accused would not have allowed PW?2 to
escape—Not even scratch injury present on neck of PW2—
If appellant and co-accused had robbed PW2 of three ATM
cards, they would naturally have asked PW2 the PIN nos. of
the cards or else ATM cards were worthless to them—
Natural course of human conduct would be that the appellant
and co-accused would have taken PW2 to the nearest ATM
centre to withdraw the money using the cards—No evidence
collected by prosecution showing ATM cards used to make
purchases or if PW2 stopped all transations in respect of
robbed ATM cards—Explanation given by PW2 for not
informing police regarding incident that he apprehended harm
to himself for doing business in false name, not natural
conduct—Not believable that PW2 would have seen the
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appellant firing a shot shot at deceased and would not disclose
it to PW6 (wife of deceased)—While PW2 claimed, he did
not give any information to PW12 (brother-in-law of
deceased), PW12 claimed that he received telephone call from
PW?2 on the night of the incident informing about the deceased
being shot at and taken away in his Santro car—Although 10
joined a chance witness, PW9 to witness the recovery, the
landlord of the premises was not even questioned, if the
appellant resided in premises—Defies logic that appellant
would keep country made pistol which was used by him for
commission of crime with two other pistols and go to Anand
Vihar, ISBT from where he was arrested—Recovery of
cartridge from dashboard cannot be believed because of delay
of 7 days and hole caused by fire cartridge too prominent in
dash board to go un-noticed by police officers—In view of
improbabilities and contradictions, not established beyond
reasonable doubt that deceased was shot at by appellant—
Regarding recovery of Arms and Explosives from appellant,
recovery witness, PW54 denied having made any statement
to the police or arms and ammunitions being recovered in his
presence—Conduct of various officers including IO in
recording successive disclosure statements and shifting the
place of recovery to the place of their choice as per their
convenience, does not inspire any confidence—Omission on
the part of police witnesses, to notice hole created by bullet
in dashboard till dashboard was opened and used bullet
retrieved makes version of recovery of arms and ammunition
suspect—Appellant acquitted—Appeal allowed.

Dhananjay Singh Bhadoria v. State ...............cccceuuee.... 710

CENTRAL EXCISE AND SALT ACT, 1944—Section 35G

CEAC No. 5/2010 is directed against the order passed by the
Customs Excise and Service Tax Appellate Tribunal, disposing
of the application for waiver of pre-deposit with direction to
deposit two amounts of Rs. 8,71,70,993/- and Rs.
3,07,55,877/- but granted waiver from payment of penalty and
interest—CEAC No. 14/2010 is directed against the order
passed by the Tribunal dismissing the original appeals filed by
the appellant for failure to deposit the tax amount in terms of
the earlier order dated 15™ February, 2010 Held: Undue
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hardship which entitles an appellant to seek waiver, means
something which is not warranted by the conduct of the
appellant or very much disproportionate to the said conduct—
Undue hardship is caused when the hardship is not warranted
by the circumstances. The other aspect which has to be kept
in mind is the need and requirement to safeguard the interest
of Revenue. Tribunals while disposing of applications for
waiver of pre deposits have to keep in mind the said two
factors—Tribunals order directing payment of principal
amount does not require interference—However time upto 16™
May, 2011 granted to appellant to make deposit of the entire
tax amount and in case the said deposit was made, the appeals
filed by the appellant to be heard by the Tribunal.

Golden Tobacco Limited v. Commissioner of Central
EXCIS@, DEIRI-L ....cooeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 570

CODE OF CIVIL PROCEDURE, 1908—Suit for declaration,

permanent injunction mandatory injunction—Service Law
FCI (Staff) Regulation, 1971—Regulation 31-A—Regulation
63—Disciplinary proceedings—Probation of Offenders Act—
S. 12—Plaintiff was appointed as draftsman with Food
Corporation of India (FCI) on 16.04.1999—Convicted and
sentenced for offence punishable u/s 325 and 149 IPC with
imprisonment and fine—Sentence suspended-on 26.04.1999—
Informed his employer only on 4.6.1999 of involvement and
conviction—In revision against the sentence, sentence
modified and was released on probation for two years vide
judgment dated 12.07.2002—Respondent dismissed appellant
from service vide order dated 31.07.2003—Plaintiff filed a suit
against termination of service—Contended, release on
probation did not carry any disqualification—Suit contested
on the ground that plaintiff had not come to court with clean
hands—TTrial Court held: Mere release on probation does not
mean that he is absolved of moral turpitude and had concealed
material facts—Not informed department of his criminal
proceedings pending against him —Services rightly
terminated—In the first appeal, findings of court affirmed—
Second appeal preferred—Held that interference with finding
of fact are called for only if the same are perverse—Employee
cannot claim a right to continue in the service merely on the
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ground that he had been given benefit of u/s 12 of Probation
of Offenders Act—The act of appellant in concealing the fact
of his involvement in criminal proceedings and his resultant
conviction being dishonest, amounts to moral turpitude; not
entitled to benefit—Appeal dismissed.

Shri Deep Chand Bharti v. M/s Food Corporation
Of INAIQ oottt 509

Order XXXIX Rule 4—Vacation of ex parte ad interim stay—
An agreement to sell was executed between the defendants
as first party and plaintiff as second party—Defendants
received part payment, property being leasehold was to be
converted into freehold it was the responsibility of the plaintiff
to ensure that conversion takes place within 60 days; in case
the conversion did not take place, the plaintiff was to make a
balance payment of Rs. 95 lacs within 60 days and the
defendants would be then under an obligation to execute
necessary documents and transfer possession of the
property—Plaintiff filed the present suit contending that
conversion could not be carried out due to default of the
defendants ex-parte ad interim stay was granted defendants
filed the instant application for vacation of suit-time was the
essence of contract-stipulated that in case the conversion did
not take place—Plaintiff was still to pay the balance
consideration within 60 days which was not paid-plaintiff
cannot absolve himself only because the conversion did not
take place-plaintiff did not come to court with clean hands—
Plaintiff admittedly a broker—Did not have sufficient funds.
Held—Time was the essence of contract—FEnvisaged that in
the event of conversion not taking place within 60 days, the
plaintiff was still under an obligation to pay the balance
consideration and get necessary documents executed including
transfer of the property—Plaintiff therefore cannot be
permitted to rely on the clause pertaining to conversion—
Balance of convenience not in favour of the plaintiff—No
prima facie case; interim injunction vacated.

Prakash Khattar v. Smt. Shanta Jindal & Ors. .......... 801

— Order XXXVIX, Rule 1 & 2—This judgment dispose of

connected appeals No. FAO(OS) 107/2010 and FAO(OS) 154/

(vii)

2010 emanating from the common Order of the Ld. Single
Judge—By means of which an interim injunction on the
plaintiff's application, restrained the defendant (ESPL) from
proceeding against the plaintiff (BCCI) in courts in England—
Plaintiff submits that there is complete identity between the
cause of action of the notified lis proposed and thereafter
actually filed on 4.2.2010 in the High Court of Justice,
Chancery Division, London and the dispute which is subject
matter of suit—CS(OS) No. 1566/2007, filed by ESPL against
the BCCI presently pending in High Court—By the subject
Order, the Learned Single Judge vacated the injunction relating
to the International Cricket Council (ICC) and the England &
Wales Cricket Board (ECB)—The first question is whether the
cause of action in both the suits is common—The Indian Suit,
CS(OS) No. 1566/2007 filed on 24.8.2007, is a suit for
Declaration, Permanent and Mandatory Injunction—ESPL has
filed this Suit against the Union of India, Karnataka State
Cricket Association and BCCI—The suit alleges that BCCI,
has not only publically opposed ICL but has overtly and
covertly taken all possible steps to stultify its operations. It is
also alleged that a de facto monopoly in the field of cricket is
sought to be created in India by BCCI which is now acting
arbitrarily in its own functioning as well as in the
administration of the game.

After perusing the two claims and cogitating of the contentions
of the adversaries, it is opined that the cause of action in two
is substantially and materially the same.

The second argument is that the UK Suit is being prosecuted
under the UK Competition Act and, therefore, the action is
based on a distinct statutory cause of action, thereby making
the UK action a single forum case.—Argument misconceived—
A statutory cause of action arises from breach of a specific
duty cast or right conferred by a statue on a person.

Essel Sports Pvt. Ltd. v. Board of Control for
Cricket in India & OFS. ...ccoooeeveiniiiiiiiiiieieeeee, 585

— Order VI, Rule 17—Order 41 Rule 27(1) (b)—Motor Vehicles

Act, 1988—Section 140, 165 and 166—Motor vehicles Act,
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1939—Section 110-A (1) (c)—Respondent No. 1 suffered
multiple injuries by a vehicle driven by Petitioner and filed
claim petition for compensation against petitioner, respondent
No. 2 and 3—Amendment application of respondent No. 1 to
amend claim petition to aver claim petition is filed by petitioner
through his father in a representative capacity, allowed by
Tribunal—Order challenged before High Court plea taken,
amendment has effect of filing of lacunae left by respondent
No. 1 and that too when defence of petitioner was put to
respondent No. 1 in cross examination, which is not
permissible in law—Per Contra plea taken, perusal of petition
would show same was filed by father of claimant as
attorney—Inadvertently this fact was not mentioned in
petition—Petitioner had not filed any reply opposing application
and had cross examined respondent No. 1 at length after
amendment was allowed—It was too late in day for petitioner
to now raise objection to amendment—Held—Section 166(1)
(d) of Act nowhere envisages that such authorization in favour
of agent should be in writing—If legislature intended that
injured person should authorize his agent in writing to institute
a claim petition on his behalf, it would have stated so, but
words ‘‘in writing”’ are conspicuously absent from said sub
Section—Motor vehicle Act being a beneficent piece of
legislation must be so construed so as to further object of
Act—Strict rules of pleadings and evidence are not to be
applied in motor accident claims cases—Petitioner waived his
right to file a reply and it is no longer open to him to challenge
amendment at appellate stage, more so, when he has thereafter
cross examined claimant extensively—Injured had suffered
grievous injuries in a motor accident allegedly on account of
recklessness of petitioner and is undergoing treatment till
date—Hyper technicalities cannot be allowed to defeat course
of justice.

Sudershan Singh v. Ravinder Uppal and Ors. ............ 700

Order 39 Rule 1 and 2 CPC—Infringement of design,
registered under Design Act—Plaintiff manufacturer of Water
Jugs—Design of Water Jugs registered in Class 07-01—Suit
filed alleging defendant found selling Water Jugs with identical
design—Claimed inter-alia by the defendant that the cap used
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by the defendant on its Water Jugs altogether different from
cap used by plaintiff on its water jug—Certificate imputed
novelty in design to the shape and configuration of water
jug—Held, to ascertain whether impugned design infringes
another design, the products need not be placed side by side—
Matter has to be examined from the point of view of a
customer with average knowledge and imperfect recollection—
Comparison showed that primary design of Water Jug of the
plaintiff has been copied by defendant no. 1—Application of
injunction allowed.

Veeplast Houseware Private Ltd. v. M/s Bonjour
International & ARNT. .....cccoovvivoiiiiiiiiniinicnceeeeee 753

CONSTITUTION OF INDIA, 1950—Article 226—Petition

challenging the preparation of seniority list on the basis of date
of joining and not on merit—Petitioner was offered
appointment to the post of Section Officer (Horticulture) in
Central Public Works Department (CPWD) on the basis of
selection in open competition through direct recruitment—
Asked to report for duty latest by the forenoon of 10" August
1983—Communication did not reach him—Application
requesting for extension of time to join the duty —Time
extended—Petitioner joined the duty on 20.08.1983—In
September 1992, petitioner came to know about the decision
to prepare seniority list on the basis of date of joining—Made
a representation on 29.09.1992 and he was informed that the
seniority would follow the order of confirmation and not the
original order of merit, which was different from the order
of merit—Petitioner approached the Central Administrative
Tribunal—Application dismissed—Review filed—Dismissed—
Petition—Held—In view of the fact that there were instructions
of 1959 with regard to the procedure for determination of
inter-se seniority, there cannot be any scintilla of doubt that
merit would be the governing factor for determination of
seniority—In the case at hand, when the seniority list was
published in the year 1995 and the petitioner had approached
the Tribunal in 1997, the principle of delay and laches or
limitation does not create a dent in the challenge—A seniority
list had already been drawn on the basis of merit list and
promotions had been conferred—The seniority list should have
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been fixed on the criterion of merit and if the same has been
done on the basis of the merit, it cannot be found fault with.

K.P. Dubey and Others v. Union of India
ANA OLRETS ..ot 632

Delhi School Education Act, 1973—Rule 120—The petition
impugns the judgment dated 30" April, 2009 of the Delhi
School Tribunal allowing the appeal of the respondent No. 2
Mr. A.A. Vetal and setting aside the order dated 27" February,
2001 of the Managing Committee of the Dayawati Syam
Sunder Gupta Saraswati Bal Mandir of removal of the
respondent No. 2 from the post of the Vice Principal and of
dismissal from the service of the said school and reinstating
the respondent no. 2 to his post and directing the Managing
Committee of the School to decide the question of payment
of salary, allowance and consequential benefits for the
intervening period within two months thereof.—The
respondent No. 2 was appointed in the year 1972 as Head
Master of the Primary section of the School of the petitioner
and was in the year 1976 promoted as a TGT and was
appointed as a Vice Principal of the School in the year 1996.
The school earlier filed Civil Writ No. 3754/1999 in the court
and by interim order, the order dated 21* May, 1999 of the
Director of Education was stayed—The charge sheet was
signed by the Manager of the school on behalf of the Managing
Committee of the school—The charges leveled against the
respondent no. 2 had been proved to be true; that the offence
committed by the respondent no. 2 being of continuing nature
spread over a period of time and the inquiry having been
conducted as per the provisions of the Delhi School Education
Act, 1973 and Rules framed thereunder and in accordance
with the principles of natural justice, the respondent no. 2 had
been rightly held guilty of indulging in misbehavior towards
female students and teachers; the Disciplinary Committee
accordingly proposed the penalty of removal of service on the
respondent no. 2 and forwarded the documents to the School
Management—The Tribunal noticed that the School being an
unaided recognized school, did not require prior approval of
Directorate of Education before passing the order of removal
of the respondent no. 2—With respect to the question of prior
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approval of the Directorate of Education, attention is invited
to letter dated 19™ April 2001 of the Directorate of Education
accorded approval sought by the School on 12" December,
2000—The Directorate of Education while appointing its
nominees was fully aware of the charge sheet issued.—
However, immediately after the objection in this regard being
taken by the respondent No. 2, steps for constitution of the
Disciplinary Committee in accordance with Rule 118 were
taken and Disciplinary Committee constituted which did not
choose to frame a fresh charge sheet and decided to proceed
on the basis of the charge sheet already issued. The same is
found to be sufficient/contextual compliance of Rule 120.

Though an act by a legally incompetent authority is invalid
but can be subsequently rectified by ratification of the
competent authority. It was held that ratification by definition
means the making valid of an act already done; the principle
derived from the Latin maxim ratihabitio mandato
aequiparatur—The Court cannot interfere with this discretion
unless it is palpably arbitrary.—Impugned order of Tribunal
quashed.

Samarth Shiksha Samiti (Regd.) v. Directorate of Education
& AR ot 645

Article 226 & 227—Service Law—Fundamental Rule 56 (J)—
Petition challenging the order whereby he was ordered to be
prematurely retired w.e.f. Forenoon of 18.03.2010—Petitioner
was appointed as Assistant Sub-Inspector (Ministerial) with
Central Industrial Security Force on 22.08.1972—Earned
promotion from time to time and reached the post of
Commandant on 02.01.2006 at the age of 57-1/2 years; left
with less than 2-1/2 years for retiremant—Screening
Committee decided to put the name of the petitioner in list of
such officers, whose further retention in service required to
be considered in public interest or otherwise under Rule 56
(j) of the Fundamental Rules—Recommended being unfit for
continuation of service, petitioner be prematurely retired w.e.f.
18.03.2010—Petitioner challenged that no opportunity was
granted to respond to the below benchmark gradings i.e.
‘Average’ gradings for 3 years—Opportunity to make a
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representation given only after the decision of the screening
committee accepted—Except the last three years, service
profile of the petitioner was either 'very good' or
'outstanding'—Screening Committee should not have
considered the ACRs, which were not communicated—Held—
The right to make a representation against a below benchmark
ACR grading is the recognition of the right to be heard on a
subject where some civil consequences may flow, but
pertaining to uncommunicated adverse remarks being
considered by the Screening Committees, the law has grown
in a different direction; holding that uncommunicated adverse
remarks can be considered by Screening Committees on the
issue of compulsory or premature retirement and the reason
thereof is that such an order is neither stigmatic nor does it
take away any right of a civil servant, to whom right
guaranteed is a minimum pensionable service and beyond that
it is public interest which determines how long should he
serve.

Shri Jagmohan Singh Negi v. UOI & Ors.................. 690

Atrticle 226 & 227—Service Law—Fundamental Rule 56 (1)—
Petition challenging the order whereby he was ordered to be
prematurely retired w.e.f. Forenoon of 18.03.2010—Petitioner
was appointed as Assistant Sub-Inspector (Ministerial) with
Central Industrial Security Force on 22.08.1972—Earned
promotion from time to time and reached the post of
Commandant on 02.012006 at the age of 57-1/2 years left with
less that 2-1/2 years—Screening Committee decided to put
the name of the petitioner in list of such officers, whose
further retention in service required to be considered in public
interest or otherwise under Rule 56 (j) of the Fundamental
Rules—Recommended being unfit for continuation of service,
petitioner be prematurely retired w.e.f. 18.03.2010—Petitioner
challenged that no opporunity is granted to respond to the
below benchmark gradings i.e. ‘Average’ gradings for 3
years—Except the last three years, service profile of the
petitioner was either ‘very good’ or ‘outstanding’—Petitioner
contended that keeping in view overall grading, wherein he
was graded ‘very good’ and ‘outstanding’, but suddenly in
the last three years is graded by as Average, which is not
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possible and that is why, it invited judicial review—Held—On
the issue of premature retirement or compulsory retirement
what has to be considered is; Whether it would serve public
good to continue with the services of the employee concerned
or not—That is the reason why those who are found to be
‘Average’ would require, in public interest, to be weeded out
notwithstanding an ‘Average’ grading not being adverse, but
the same being not complementary would justify the person
moving out, to be replaced by fresh blood; this serves the
public interest—For considerable period and for considerable
attributes the individual columns have been filled up with the
remarks ‘Just Average’, ‘Average’, ‘Adequate’ and
‘Satisfactory’—It is true that for about 30% period and for
about 30% individual attributes the petitioner has been graded
as ‘Good’—Suffice would it be to state that if for
approximately half period, different attributes graded are
‘Adequate’ ‘Just Average’, ‘Average’, or ‘Satisfactory’ and
for the remainder 50% period the person concerned is graded
‘Good’; the overall grading being ‘Average’ would not be so
arbitrary so as to invite judicial intervention—Thus, the
challenge to the ACR gradings as awarded and recorded is
rejected.

Shri Jagmohan Singh Negi v. UOI & Ors.................. 690

Article 226 Seeking direction to the respondent no.2 hospital
to quash the selection made for the single seat of DNB
(secondary) in Radiodiagnosis for January 2011 session and
allow the petitioner to join the course in question—The
petitioner applied in the stream of Radio-diagnosist for the
DNB Secondary seats for January 2011 session—Selection
of the shortlisted candidates to be made on the basis of marks
obtained in the post Graduate course and the admission was
to be granted at the time of counseling on the appointed date—
Grievance of the petitioner is that in the shorlisted candidates,
the petitioner had the first rank and respondent no.4 was third
in the said list and at the time of counseling, instead of there
being counseling, an interview took place—In the impugned
result, respondent no.4 was declared selected for the single
seat in DNB(secondary) Radio Diagnosis instead of the
petitioner—The core issue to be examined is whether in the
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NBE guidelines the selection of the candidates for DNB (Broad
Specialty) secondary seats was to be conducted based on the
marks obtained by the candidates in their diploma courses
followed by the aptitude test or in place of aptitude test it was
to be done through the process of counseling not in dispute
between the parties that as per the public notice issued by the
respondents No.l & 2 inviting applications for admission in
DNB (Broad Specialty) secondary seats for the session January
2011 in the stream of Radiology, the method of selection was
prescribed through counseling and not through the aptitude
test—The respondent hospital has not disputed the fact that
the petitioner having secured 66% marks in his P.G. course
was top in the merit list amongst all the said four candidates
who had participated in the said counseling/aptitude test, but
since the respondent No.4 had secured more marks in the
aptitude test, therefore, he surpassed the petitioner in the said
selection. Held—The Court does not subscribe to the stand
taken by the hospital that the aptitude test or interview is
implicit in the term counseling—Had the hospital issued a
proper public notice strictly in terms of the NBE guidelines,
then the present imbroglio would not have arisen—Petitioner
is a well qualified Doctor-not fathomable that he was so naive
that he was not aware of the fact that he would be required
to appear in the aptitude test/interview—aEven if the respondent
hospital committed an error in using the wrong term in the
public notice, the petitioner cannot be allowed to take
advantage of the same—The petitioner at no stage had lodged
any protest, not only with the hospital, but even with the NBE
and it is only when he came to know about his result of being
unsuccessful in the said selection, he in utter desperation
sought to challenge the selection process by way of filing the
present writ petition before this court—It is a settled legal
position that the correctness of the selection procedure cannot
be challenged by an unsuccessful candidate who had fully
participated in the selection process without any protest or
demur not the function of the Court to sit over the decisions
of the Selection Committee and to scrutinize the relative merit
of the candidates unless there is illegality or patent material
irregularity in the constitution of the Committee or its
procedure vitiating the selection, or proved mala fides affecting
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the selection etc. Taking into consideration the aforesaid legal
principles, this Court does not find that the respondent No.2
hospital did not adhere to the laid down criteria as prescribed
by the National Board of Education for selecting the candidates
for DNB (Broad Specialty) secondary seats and the petitioner
cannot be put to any advantageous position simply because
an error or lapse was committed by the hospital in the public
notice calling the candidates for counseling instead of appearing
for the aptitude test/interview—However, a cost of Rs.
50,000/- payable to the Petitioner is imposed upon the
respondent hospital for the negligence committed by them in
notifying to the candidates the procedure of selection as
counseling instead of aptitude test/interview—The hospital shall
recover the same from those officers/doctors who were
responsible for committing such a lapse/mistake by insertion
of the said wrong information in the public notice.

Dr. Manoher Singh Rathore v. Union of India
ANA OFS. oottt 762

Article 311 (2)—Code of Civil Procedure, 1908—Suit for
declaration, permanent injunction mandatory injunction—
Service Law—FCI (Staff) Regulation, 1971—Regulation 31-
A—Regulation 63—Disciplinary proceedings—Probation of
Offenders Act—S. 12—Plaintiff was appointed as draftsman
with Food Corporation of India (FCI) on 16.04.1999—
Convicted and sentenced for offence punishable u/s 325 and
149 IPC with imprisonment and fine—Sentence suspended-
on 26.04.1999—Informed his employer only on 4.6.1999 of
involvement and conviction—In revision against the sentence,
sentence modified and was released on probation for two
years vide judgment dated 12.07.2002—Respondent dismissed
appellant from service vide order dated 31.07.2003—Plaintiff
filed a suit against termination of service—Contended, release
on probation did not carry any disqualification—Suit contested
on the ground that plaintiff had not come to court with clean
hands—Trial Court held: Mere release on probation does not
mean that he is absolved of moral turpitude and had concealed
material facts—Not informed department of his criminal
proceedings pending against him —Services rightly
terminated—In the first appeal, findings of court affirmed—
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Second appeal preferred—Held that interference with finding
of fact are called for only if the same are perverse—Employee
cannot claim a right to continue in the service merely on the
ground that he had been given benefit of u/s 12 of Probation
of Offenders Act—The act of appellant in concealing the fact
of his involvement in criminal proceedings and his resultant
conviction being dishonest, amounts to moral turpitude; not
entitled to benefit—Appeal dismissed.

Shri Deep Chand Bharti v. M/s Food Corporation
Of INAIQ oot 509

DELHI MUNICIPAL CORPORATION ACT, 1957—Section

19(1)(C) Section 33 (5)—The appellant in LPA No. 430/2010,
a candidate of the Indian National Congress (INC), had
contested for the post of Councilor from ward No. 78 i.e.
Majnu-Ka-Tila of the Municipal Corporation of Delhi (MCD)
and was declared as elected. His election was called in question
before the learned Additional District Judge (ADJ) Election
Tribunal who, by order dated 4.6.2008, declared the election
to be null and void and further held that in terms of Section
19(1)(c) of the Act, 1957 the respondent—Satish Kumar, the
appellant in LPA No. 334/2010, of the Bharatiya Janata Party
(BJP) should be declared elected as Councilor of the said
ward—Writs filed by both appellants—The learned Single
Judge affirmed the finding of the Tribunal to the effect that
the election of the elected candidate has been correctly
declared null and void, yet did not accept the conclusion
arrived at by the Tribunal that the election petitioner could be
declared as the elected councilor—LPA filed by both the
appellants the election tribunal as well as the learned Single
Judge has adverted to the oral and documentary evidence in
detail to show that there was manipulation as regards the
security deposit; that there was delayed submission of forms
and the name of Vikas was not reflected in Form 3 which
has really not been explained by the authorities. The said
conclusion has been rightly arrived at and, hence, there is no
warrant to interfere with the said conclusion—On a reading
of the Rules, clauses of the 1996 Order and the Forms, there
can be no shadow of doubt that unless somebody is sponsored
for allocation of symbol as a substitute candidate in case
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nomination of original candidate is rejected on scrutiny or his
withdrawing from the contest the substitute cannot step into
the shoes of the original candidate—Further the requirement
of S.33(5) of the Act is extremely important at the stage of
scrutiny and failure to produce the electoral roll must be
deemed a failure to comply with a substantial provision of the
statute—The requirement of S.33(5) is therefore mandatory
and failure to comply with it is fatal to a candidate’s claim to
stand for election—Thus, the said non-reflection of the name
is a substantial defect and is not curable. Also, When there
are only two contesting candidates, and one of them is under
a statutory disqualification, votes cast in favour of the
disqualified candidate may be regarded as thrown away,
irrespective of whether the voters who voted for him were
aware of the disqualification—This is not to say that where
there are more than two candidates in the field for a single
seat, and one alone is disqualified, on proof of disqualification
all the votes cast in his favour will be discarded and the
candidate securing the next highest number of votes will be
declared elected. In such a case, question of notice to the
voters may assume significance, for the voters may not, if
aware of the disqualification have voted for the disqualified
candidate. Testing the present factual matrix on the anvil of
the aforesaid enunciation of law, it is difficult to accept how
the voting pattern would have been because there is a multi-
cornered contest and it is very difficult, in the absence of any
kind of pleading or evidence, to arrive at the conclusion that
the election petitioner should have been declared elected—Both
appeals being sans substance, dismissed.

Sh. Satish Kumar v. Shri Vikas & OFS. ..ccooeveeeeen.... 453

DELHI SCHOOL EDUCATION ACT, 1973—Rule 120—The

petition impugns the judgment dated 30" April, 2009 of the
Delhi School Tribunal allowing the appeal of the respondent
No. 2 Mr. A.A. Vetal and setting aside the order dated 27"
February, 2001 of the Managing Committee of the Dayawati
Syam Sunder Gupta Saraswati Bal Mandir of removal of the
respondent No. 2 from the post of the Vice Principal and of
dismissal from the service of the said school and reinstating
the respondent no. 2 to his post and directing the Managing
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Committee of the School to decide the question of payment
of salary, allowance and consequential benefits for the
intervening period within two months thereof.—The
respondent No. 2 was appointed in the year 1972 as Head
Master of the Primary section of the School of the petitioner
and was in the year 1976 promoted as a TGT and was
appointed as a Vice Principal of the School in the year 1996.
The school earlier filed Civil Writ No. 3754/1999 in the court
and by interim order, the order dated 21* May, 1999 of the
Director of Education was stayed—The charge sheet was
signed by the Manager of the school on behalf of the Managing
Committee of the school—The charges leveled against the
respondent no. 2 had been proved to be true; that the offence
committed by the respondent no. 2 being of continuing nature
spread over a period of time and the inquiry having been
conducted as per the provisions of the Delhi School Education
Act, 1973 and Rules framed thereunder and in accordance
with the principles of natural justice, the respondent no. 2 had
been rightly held guilty of indulging in misbehavior towards
female students and teachers; the Disciplinary Committee
accordingly proposed the penalty of removal of service on the
respondent no. 2 and forwarded the documents to the School
Management—The Tribunal noticed that the School being an
unaided recognized school, did not require prior approval of
Directorate of Education before passing the order of removal
of the respondent no. 2—With respect to the question of prior
approval of the Directorate of Education, attention is invited
to letter dated 19™ April 2001 of the Directorate of Education
accorded approval sought by the School on 12® December,
2000—The Directorate of Education while appointing its
nominees was fully aware of the charge sheet issued.—
However, immediately after the objection in this regard being
taken by the respondent No. 2, steps for constitution of the
Disciplinary Committee in accordance with Rule 118 were
taken and Disciplinary Committee constituted which did not
choose to frame a fresh charge sheet and decided to proceed
on the basis of the charge sheet already issued. The same is
found to be sufficient/contextual compliance of Rule 120.

— Though an act by a legally incompetent authority is invalid
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but can be subsequently rectified by ratification of the
competent authority. It was held that ratification by definition
means the making valid of an act already done; the principle
derived from the Latin maxim ratihabitio mandato
aequiparatur—The Court cannot interfere with this discretion
unless it is palpably arbitrary.—Impugned order of Tribunal
quashed.

Samarth Shiksha Samiti (Regd.) v. Directorate of
Education & ANF. .....ccccoviiiiiiiiiiiiiiiicieeeeee 645

EXPLOSIVE SUBSTANCE ACT, 1908—Section 4 & 5—As per

prosecution, deceased and PW2 running partnership and
suffered losses—Deceased and PW2 started racket of
financing vehicles under fake names and used to disappear
with the cash entrusted by intending car buyers—Appellant
Dhananjay Singh and co-accused Shailender Kumar (since
deceased) visited the deceased on motorcycle at his house—
They both took PW2 and deceased out with them and on way
back Shailender Kumar placed knife on PW2s throat and asked
him to hand over valuables, his purse was snatched—PW?2
noticed appellant firing shot on the neck of deceased—PW2
pushed Shalinder Kumar and ran away—PW?2 rang up PW6,
wife of deceased on her mobile and informed her that the
deceased had been abducted by the appellant and his co-
accused in his Santro Car—Later, deadbody of deceased
found—Cause of death was opined as Spinal Shock
consequent upon cervical vertebral and spinal cord injuries as
a result of blast effect of fire arm—On receipt of secret
information, appellant arrested with a bag carrying two loaded
country made pistols and cartridges besides six crude
explosive bombs—Santro car seized by police of District
Moradabad as unclaimed property—Pursuant to disclosure of
appellant, one country made pistol and his blood stained
clothes recovered from his rented house—On secret
information, co-accused Shailinder Kumar (since dead)
arrested—On inspection of car, on opening dashboard from
lower side by mechanic, a bullet recovered—Trial Court
convicted appellant u/s 302, 392, 397, 201, 404—Arms Act
Section 25/54/59 and Explosive Substance Act Section 4 &
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5—Held, Too many improbabilities in prosecution story—
Improbable that appellant and co-accused allowed PW2 to
escape on foot when they were in possession of Santro Car
and were well aware that PW2 had witnessed commission of
murder—Appellant was armed with pistol and as a natural
conduct, he and co-accused would not have allowed PW2 to
escape—Not even scratch injury present on neck of PW2—
If appellant and co-accused had robbed PW2 of three ATM
cards, they would naturally have asked PW?2 the PIN nos. of
the cards or else ATM cards were worthless to them—
Natural course of human conduct would be that the appellant
and co-accused would have taken PW2 to the nearest ATM
centre to withdraw the money using the cards—No evidence
collected by prosecution showing ATM cards used to make
purchases or if PW2 stopped all transations in respect of
robbed ATM cards—Explanation given by PW2 for not
informing police regarding incident that he apprehended harm
to himself for doing business in false name, not natural
conduct—Not believable that PW2 would have seen the
appellant firing a shot shot at deceased and would not disclose
it to PW6 (wife of deceased)—While PW2 claimed, he did
not give any information to PW12 (brother-in-law of
deceased), PW12 claimed that he received telephone call from
PW2 on the night of the incident informing about the deceased
being shot at and taken away in his Santro car—Although IO
joined a chance witness, PW9 to witness the recovery, the
landlord of the premises was not even questioned, if the
appellant resided in premises—Defies logic that appellant
would keep country made pistol which was used by him for
commission of crime with two other pistols and go to Anand
Vihar, ISBT from where he was arrested—Recovery of
cartridge from dashboard cannot be believed because of delay
of 7 days and hole caused by fire cartridge too prominent in
dash board to go un-noticed by police officers—In view of
improbabilities and contradictions, not established beyond
reasonable doubt that deceased was shot at by appellant—
Regarding recovery of Arms and Explosives from appellant,
recovery witness, PW54 denied having made any statement
to the police or arms and ammunitions being recovered in his
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presence—Conduct of various officers including IO in
recording successive disclosure statements and shifting the
place of recovery to the place of their choice as per their
convenience, does not inspire any confidence—Omission on
the part of police witnesses, to notice hole created by bullet
in dashboard till dashboard was opened and used bullet
retrieved makes version of recovery of arms and ammunition
suspect—Appellant acquitted—Appeal allowed.

Dhananjay Singh Bhadoria v. State .............ccceeuuee.... 710

HINDU MARRIAGE ACT, 1955—S. 13 (1) (ia) and (ib)—

Cruelty—Desertion—Parties married at Delhi according to
Hindu Rites and Ceremony—Problem started from the time
of honeymoon which continued till they stayed together—
Respondent alleged that the appellant was under the influence
of her parents and would leave matrimonial home time and
again—Disturbed due to cruel conduct—Appellant attempted
to commit suicide—Trial court granted decree of divorce on
the ground of cruelty—Preferred appeal—Contended inter-alia
that respondent admitted in his cross-examination that appellant
could not have inserted her finger into electric shocket due
to narrow width of hole—Also admitted no power plugs in
any portion of rented home where they were living together—
Also failed to prove appellant made any attempt to commit
suicide by laying herself in front of DTC Bus—Respondent
submitted, no cross-examination of landlady with regards to
the attempt made to\ commit suicide on two occasions by
inserting finger in socket and threatening to come underneath
the DTC bus—Court observed, the contention that the width
of socket too narrow lack force as it was not the case of
respondent that she literally put finger inside the socket—
Held—Cruelty has not been defined—It is not possible to put
concept in strait jacket formula—Cruelty can be physical or
mental, intentional or unintentional—Respondent husband
alleged behaviour of appellant caused him mental pain,
sufferings and humiliation—Threat by wife to commit suicide
would in the ambit of mental cruelty trial court judgment
upheld—Appeal dismissed.

Smt. Suman Khanna v. Shri Muneesh Khanna............ 488
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INCOME TAX ACT, 1961—Section 148/149—Notice under

Section 148 of the Act issued by the Assessing Officer (AO)
whereafter the assessee appeared and participated in
proceedings before the AO and thereafter AO prepared fresh
assessment order—In appeal, Commissioner Income Tax
(appellate) rejected the contention of the assessee that there
was no valid service of notice—In further appeal the Income
Tax Appellate Tribunal held that the notice was not properly
served under Section 148 of the Act and as such, assumption
of jurisdiction by AO to reassess the income of the assessee
was bad in law—Hence, appeal before the Hon’ble High
Court—Held, service of notice as a precondition before the
assessment would be a question of fact and since in the present
case, no objection was raised with regard to the non-issue of
notice and rather the assessee by way of letter adopted the
return originally filed as return in response to the notice and
it is only thereafter that AO proceeded further with
reassessment, during which proceedings certain queries were
raised and assessee gave detailed response, notice issued at
old address available on record would constitute valid service
of notice—Further held, where the assessee appear before the
AO and is given a copy of the notice before assessment
whereafter assessee participates in the assessment
proceedings, service of copy of notice also would be service
of notice under Section 148. Appeal decided in favor of
Revenue and matter remanded back to Tribunal to decide the
remaining grounds.

The Commissioner of Income Tax-VI v. Three Dee
EXim Pvt. LEtd. ....ccoooouiviiiiiiiiiiiiiiieieeeeseee e 534

Section 80 1B—Industries (Development and Regulations)
Act, 1951—The appellant (hereinafter referred to as ‘the
assessee’) herein was an individual running his proprietorship
concern under the name and style of M/s Ragnik Exports.
This concern is engaged in business of manufacturing and
exports of readymade garments—To manufacture these
garments for the purpose of exports, the assessee started to
manufacture articles from 01.07.1997. The assessee could
avail the benefit of Section 80 1B of the Act from the date of
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manufacture of these articles, i.e., Assessment Year 1998-99,
which was the first year of the assessee's manufacture, the
assessee did not claim the deduction under the said provision
in that assessment year. The assessee did not claim this benefit
even in few succeeding years. Held: Section 80 1B of the Act
provides that once an industrial undertaking which fulfils the
condition stipulated therein gets the benefit, the same is
available for 10 successive assessment years. The small scale
industrial undertaking has been denied the benefit under
Section 80 1B(14)(g) of the L.T. Act and having regard to
the said provisions, it should have been registered as a small
scale industrial unit in order to claim the status of SSI Unit.
Since it was not so registered under the provision of Industries
(Development and Regulations) Act, 1951 (hereinafter referred
to as the ‘IDR Act’), the assessee was not entitled to claim
the benefit under Section 80IB of the I.T. Act—As far as
second question of law is concerned, viz., whether the
assessee can be denied the benefit of Section 80IB of the I.T.
Act simply because of the reason that he did not avail this
benefit in the initial assessment year, i.e., 1998-99—There is
no reason not to give the benefit of this claim to the assessee
if the conditions stipulated under Section 80IB of the I.T. Act
are fulfilled.—The other question as to whether it is incumbent
upon the assessee that it is registered under the IDR Act for
claiming the benefit under Sub-Section (3) of Section 80 1B
of the I.T. Act—Benefit was denied only on the ground that
it is not registered under the provisions of I.LD.R. Act. The
registration under the I.D.R. Act will be of no consequence
for availing the benefit under Section 80 1B of the L.T. Act—
Clause (g) of sub-section (14) of Section 80IB of the L.T.
Act only mandates that such an industrial undertaking should
be regarded as small scale industrial undertaking under Section
11B of the I.LD.R. Act—The assessee had realized his mistake
in not claiming the benefit from the first Assessment Year
1998-99—At the same time, the assessee forgave the claim
upto the Assessment Year 2003-04 and was making the same
only for the remaining period—There is no reason not to give
the benefit of this claim to the assessee since the conditions
stipulated under Section 80IB of the L.T. Act are fulfilled—
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Appeal allowed.

Praveen Soni v. Commissioner of Income Tax............ 548

INDIAN EVIDENCE ACT, 1872—S. 68 Appreciation of

evidence—Petition seeking probate of Will dated 5.8.1989
allegedly made by deceased with respect to her property in
Pant Nagar Jungpura Extension bequeathing the same in favour
of appellant to the exclusion of all other legal heirs—Deceased
expired on 8.1.1991 leaving behind three sons and two
daughters—The sons and daughters except parents gave no
objection—Respondent no. 2 gave no objection but described
the Will as forged and fabricated by respondents No. 3 to 5—
Also asserted Will dated 31.12.1989 in his favour—Filed
separate probate petition—Appellant in order to prove Will
examined himself and attesting witness, his brother Yaspal
Chopra and one more attesting witness—Respondent no.4
examined himself and also examined attesting witnesses of the
Will dated 31.12.1989—ADJ opined that deceased was of
sound and disposing mind at the relevant time—Witnesses
examined by appellant corroborated each other in their affidavit
but material contradictions in cross-examination inter-alia
witness specifically stated that his affidavit was typed and
nothing was written in hand—Led to the inference that
handwritten portion in his affidavit was written without his
knowledge or witness telling lie—If the examination-in-chief
ignored the entire statement of witnesses goes and cannot be
considered or read in evidence—Hence not reliable—Also
observed, PW-1 being son-in-law highly interested witness,
had grouse against the respondent whose house he had to
vacate—ADJ Held—There was suspicion regarding execution
of Will dated 5.8.1989—Decided the issue against appellant—
However found evidence of respondent with respect to the
Will dated 31.12.1989 to be trustworthy—No effective cross-
examination done on the manner of execution and attestation
of Will—Granted probate in favour of fourth respondent—
Court Held—Contradiction in the testimony of witnesses minor
in nature since the evidence was recorded after a gap of many
years and memory can fade—However, found one of the
attesting witnesses i.e. son-in-law had reasons to depose
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against the respondent—Testimony of witnesses raises doubt
about the veracity of their statements—Found the Will dated
5.8.1989 shrouded with suspicious circumstances and Will
dated 31.12.1989 was duly proved in accordance with
requirement of Section 63 (c) of Indian Succession Act and
Section 68 of Indian Evidence Act—Appeal Dismissed.

Satya Pal Chopra v. State & OFS.......ccccevveeveeereucnncne 518

INDIAN PENAL CODE, 1860—Sections 394/397/302/34—

Circumstantial Evidence—As per prosecution, deceased was
on friendly terms with the appellants and was called by them
and one Sanju in the night of the incident on the pretext of
taking a stroll in the park—Taking of the deceased witnessed
by PW2 and PW3 brothers of deceased between 9 to 10 p.m.
on 24.6.2005—Deadbody of deceased discovered next
morning at 6.30 a.m. by chowkidar of park—Injuries found
on the head of deceased—Circumstances relied upon by
prosecution were that deceased last seen alive in company of
appellants by PW2 and PW3 around 9 to 10 p.m. the previous
night; deadbody of deceased discovered at 6.30 am next
morning i.e. 25.06.2005; as per postmortem report, time of
death around 1 a.m. on 25.6.2005 recovery of purse from
house of appellant Vijay at his instance which contained
photograph of deceased and appellants absconding after
crime—Trial Court convicted appellants u/s 394/302—Held,
recovery un-reliable as contradictions in evidence of recovery
witness PW2 who at one point stated that Rs. 600/- were
recovered alongwith the photograph of the deceased in the
purse while at other point stated that no money was
recovered—PW?2 claimed that purse recovered on 25.6.2005,
while recovery memo mentioned date as 1.7.2005—As per
version of PW2, purse recovered even before appellant's
arrest—Contradictions in testimony of PW16, recovery
witness—Un-natural on part of accused Vijay Kumar to have
kept empty raxin purse which apparently had no value with
him with photograph of deceased—In normal course of event
the item which could link a perpetrator of a crime with the
crime would be disposed of at the earliest—Improbable that
accused Vijay would have kept purse with photograph of
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deceased in almirah for over six days in his house, recovery
of purse doubtful—Even if accepted that PW2 and PW3 had
seen deceased for last time in the company of the appellants
between 9-10 p.m., the previous night, it cannot be said that
appellants were only responsible for the death of the
deceased—Time gap of 3-4 hours sufficient to allow
intervening circumstances and other persons to have entered
the scene and caused death —Prosecution has to prove its
case beyond reasonable doubt and cannot derive any strength
from the weakness of defence put up by the accused—A false
defence may be called into aid only to lend assurance to the
court and that too where various links in the chain of
circumstantial evidence are in themselves complete—
Weakness of defence cannot by itself form a link of the chain
but can only lend support to the other links which in
themselves form a complete chain of circumstantial evidence
pointing un-erringly towards the guilt of the accused—
Appellants given benefit of doubt —Appeal Allowed—Accused
Acquitted.

Ram Chander @ Ganju v. State of Delhi................... 676

Section 302, 392, 397, 201, 404—Arms Act, 1959—Section
25/54/59—Explosive Substance Act, 1908—Section 4 & 5—
As per prosecution, deceased and PW2 running partnership
and suffered losses—Deceased and PW2 started racket of
financing vehicles under fake names and used to disappear
with the cash entrusted by intending car buyers—Appellant
Dhananjay Singh and co-accused Shailender Kumar (since
deceased) visited the deceased on motorcycle at his house—
They both took PW2 and deceased out with them and on way
back Shailender Kumar placed knife on PW2s throat and asked
him to hand over valuables, his purse was snatched—PW?2
noticed appellant firing shot on the neck of deceased—PW2
pushed Shalinder Kumar and ran away—PW?2 rang up PW6,
wife of deceased on her mobile and informed her that the
deceased had been abducted by the appellant and his co-
accused in his Santro Car—Later, deadbody of deceased
found—Cause of death was opined as Spinal Shock
consequent upon cervical vertebral and spinal cord injuries as
a result of blast effect of fire arm—On receipt of secret
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information, appellant arrested with a bag carrying two loaded
country made pistols and cartridges besides six crude
explosive bombs—Santro car seized by police of District
Moradabad as unclaimed property—Pursuant to disclosure of
appellant, one country made pistol and his blood stained
clothes recovered from his rented house—On secret
information, co-accused Shailinder Kumar (since dead)
arrested—On inspection of car, on opening dashboard from
lower side by mechanic, a bullet recovered—Trial Court
convicted appellant u/s 302, 392, 397, 201, 404—Arms Act
Section 25/54/59 and Explosive Substance Act Section 4 &
5—Held, Too many improbabilities in prosecution story—
Improbable that appellant and co-accused allowed PW2 to
escape on foot when they were in possession of Santro Car
and were well aware that PW2 had witnessed commission of
murder—Appellant was armed with pistol and as a natural
conduct, he and co-accused would not have allowed PW?2 to
escape—Not even scratch injury present on neck of PW2—
If appellant and co-accused had robbed PW2 of three ATM
cards, they would naturally have asked PW2 the PIN nos. of
the cards or else ATM cards were worthless to them—
Natural course of human conduct would be that the appellant
and co-accused would have taken PW2 to the nearest ATM
centre to withdraw the money using the cards—No evidence
collected by prosecution showing ATM cards used to make
purchases or if PW2 stopped all transations in respect of
robbed ATM cards—Explanation given by PW2 for not
informing police regarding incident that he apprehended harm
to himself for doing business in false name, not natural
conduct—Not believable that PW2 would have seen the
appellant firing a shot shot at deceased and would not disclose
it to PW6 (wife of deceased)—While PW2 claimed, he did
not give any information to PW12 (brother-in-law of
deceased), PW12 claimed that he received telephone call from
PW2 on the night of the incident informing about the deceased
being shot at and taken away in his Santro car—Although 10
joined a chance witness, PW9 to witness the recovery, the
landlord of the premises was not even questioned, if the
appellant resided in premises—Defies logic that appellant
would keep country made pistol which was used by him for
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commission of crime with two other pistols and go to Anand
Vihar, ISBT from where he was arrested—Recovery of
cartridge from dashboard cannot be believed because of delay
of 7 days and hole caused by fire cartridge too prominent in
dash board to go un-noticed by police officers—In view of
improbabilities and contradictions, not established beyond
reasonable doubt that deceased was shot at by appellant—
Regarding recovery of Arms and Explosives from appellant,
recovery witness, PW54 denied having made any statement
to the police or arms and ammunitions being recovered in his
presence—Conduct of various officers including IO in
recording successive disclosure statements and shifting the
place of recovery to the place of their choice as per their
convenience, does not inspire any confidence—Omission on
the part of police witnesses, to notice hole created by bullet
in dashboard till dashboard was opened and used bullet
retrieved makes version of recovery of arms and ammunition
suspect—Appellant acquitted—Appeal allowed.

Dhananjay Singh Bhadoria v. State ..............ccceeuueen... 710

Section 302—As per prosecution case, PW2 (informant) was
residing at the place where incident occurred—His nephew,
the deceased lived in the same premises—The deceased was
involved in a quarrel, a few months before the incident with
co-accused Shakti (sent for trial to JJB)—Shakti had
threatened deceased—On the day of incident, Shakti along with
the appellant came and caught hold of deceased from the back
while appellant gave a knife blow to the deceased—On the
basis of appellant's disclosure statement, knife recovered—
Trial Court convicted appellant u/s 302—Held, death occurred
at 10 p.m. While PW2's statement was recorded at 11.40 p.m.
and FIR registered at 12.10 p.m.—Thus no unreasonable delay
in lodging of FIR—Merely because PW2 was related to the
deceased, this fact itself was insufficient to exclude his
testimony—Testimony of PW2 reliable and credible—As per
autopsy surgeon, cause of death was hemorrhagic shock due
to the stab injury and was sufficient to cause death in the
ordinary course of nature—Proved in evidence of PW2, that
it was Shakti and not the appellant who had enmity against
deceased—Having regard to the weapon with which injury
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inflicted on the right side chest of the deceased, the palm
injury of the appellant assumes some significance—Prosecution
has a duty to the court to explain injuries of the accused and
that absence of such explanation assumes importance about
the fullness or correctness of the prosecution version—Having
regard to the nature of injury, the one hour time taken to
intimate the police and the two hour time to reach the hospital,
there is an element of uncertainty as to whether something
preceded the assault—No universal rule that infliction of single
knife blow would or would not attract Section 302—
Application of Section 302 would depend upon manner in
which blow inflicted and the surrounding circumstances—
Injured taken to hospital two hours after the incident, Shakti
had been beaten by the deceased and had threatened deceased,
appellant had no motive against deceased, injuries on the
appellant's palm had not been explained, read with the fact
that it had been recorded in the PCR form Ex. PW9/A about
a quarrel, it could be inferred that something preceded the
attack—Appellant had occasion to inflicit more than one injury
however, he did not do so—It cannot be said that appellant
had intention of causing injuries that could have in the normal
course of nature resulted in death—Conviction of appellant
altered to one u/s 304 part I and sentenced substitute to 8
years imprisonment—Appeal partly allowed.

Sagar @ Gyanender v. State ...........ccoevveeveuineencuennnen. 734

INDIAN SUCCESSION ACT, 1925—Section 276—Petition for

grant of probate/letters of administration against the relations
of testator who died on 17.11.1986 after attaining the age of
75 years—Prior to that, he had executed a Will dated
16.09.1986 as his last Will and Testament—The main
objections were that the Will of testator has been forged and
he never executed the alleged Will and never presented himself
before the Sub-Registrar for the execution of the Will—The
petitioner has procured the alleged will with fraudulent and
unfair means and the same is liable to be rejected—The
petitioner has denied all the allegations raised by the
respondents. Held—In probate cases, the Courts have to first
determine whether the propounder of the Will has discharged
the burden placed on him by law under Section 68 of Indian
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Evidence Act and Section 63 of Indian Succession Act—This
burden placed on the propounder would be discharged by
proof of testamentary capacity and proof of the signatures
of the testator—The burden then shifts on the contesting party
to disclose prima facie existence of suspicious circumstances,
after which the burden shifts back to the propounder to dispel
the suspicion by leading appropriate evidence—In the present
case, it was disputed by the objectors that the Will dated
16.9.1986, was registered and last Will of the deceased. The
petitioner was executor of the Will—The petitioner had also
adduced the evidence of the witnesses—After this, the burden
is shifted to the contesting party to prove the existence of
suspicion. On the face of it, the contesting parties failed to
discharge their burden of existence of suspicious
circumstances averred by them in their objection—On the
other hand, it was a registered Will—The original Will has been
proved by the petitioner. Both the witnesses have filed their
affidavits alongwith the petition and one of the witnesses who
filed his affidavit as evidence was also cross examined by the
contesting respondents, despite that the respondents were not
able to disapprove the Will produced by the petitioner—The
objections raised by the objector were not proved in evidence,
rather, the deponent/objector did not appear for cross
examination despite various opportunities granted to him—
Thus, the respondents have totally failed to prove objections
set up by them by adducing even iota of evidence—Petitioner
granted probate of the Will dated 16.09.1986 subject to the
petitioner filing necessary court fee on the value of the
immovable property as stated in the Will.

Shri Naginder Singh Sood v. State & Ors. ................. 784

MOTOR VEHICLES ACT, 1988—Section 140, 165 and 166—

Motor vehicles Act, 1939—Section 110-A (1) (c)—
Respondent No. 1 suffered multiple injuries by a vehicle driven
by Petitioner and filed claim petition for compensation against
petitioner, respondent No. 2 and 3—Amendment application
of respondent No. 1 to amend claim petition to aver claim
petition is filed by petitioner through his father in a
representative capacity, allowed by Tribunal—Order
challenged before High Court plea taken, amendment has effect
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of filing of lacunae left by respondent No. 1 and that too when
defence of petitioner was put to respondent No. 1 in cross
examination, which is not permissible in law—Per Contra plea
taken, perusal of petition would show same was filed by
father of claimant as attorney—Inadvertently this fact was not
mentioned in petition—Petitioner had not filed any reply
opposing application and had cross examined respondent No.
1 at length after amendment was allowed—It was too late in
day for petitioner to now raise objection to amendment—
Held—Section 166(1) (d) of Act nowhere envisages that such
authorization in favour of agent should be in writing—If
legislature intended that injured person should authorize his
agent in writing to institute a claim petition on his behalf, it
would have stated so, but words ‘‘in writing’’ are
conspicuously absent from said sub Section—Motor vehicle
Act being a beneficent piece of legislation must be so construed
so as to further object of Act—Strict rules of pleadings and
evidence are not to be applied in motor accident claims cases—
Petitioner waived his right to file a reply and it is no longer
open to him to challenge amendment at appellate stage, more
so, when he has thereafter cross examined claimant
extensively—Injured had suffered grievous injuries in a motor
accident allegedly on account of recklessness of petitioner and
is undergoing treatment till date—Hyper technicalities cannot
be allowed to defeat course of justice.

Sudershan Singh v. Ravinder Uppal and Ors. ............ 700

SERVICE LAW—Fundamental Rule 56 (J)—Petition challenging

the order whereby he was ordered to be prematurely retired
w.e.f. Forenoon of 18.03.2010—Petitioner was appointed as
Assistant Sub-Inspector (Ministerial) with Central Industrial
Security Force on 22.08.1972—Earned promotion from time
to time and reached the post of Commandant on 02.01.2006
at the age of 57-1/2 years; left with less than 2-1/2 years for
retiremant—Screening Committee decided to put the name of
the petitioner in list of such officers, whose further retention
in service required to be considered in public interest or
otherwise under Rule 56 (j) of the Fundamental Rules—
Recommended being unfit for continuation of service,
petitioner be prematurely retired w.e.f. 18.03.2010—Petitioner
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challenged that no opportunity was granted to respond to the
below benchmark gradings i.e. ‘Average’ gradings for 3
years—Opportunity to make a representation given only after
the decision of the screening committee accepted—Except the
last three years, service profile of the petitioner was either
'very good' or 'outstanding'—Screening Committee should not
have considered the ACRs, which were not communicated—
Held—The right to make a representation against a below
benchmark ACR grading is the recognition of the right to be
heard on a subject where some civil consequences may flow,
but pertaining to uncommunicated adverse remarks being
considered by the Screening Committees, the law has grown
in a different direction; holding that uncommunicated adverse
remarks can be considered by Screening Committees on the
issue of compulsory or premature retirement and the reason
thereof is that such an order is neither stigmatic nor does it
take away any right of a civil servant, to whom right
guaranteed is a minimum pensionable service and beyond that
it is public interest which determines how long should he
serve.

Shri Jagmohan Singh Negi v. UOI & Ors.................. 690

TRADE MARKS ACT, 1996—Section 28, Section 29. Suit for

permanent injunction, damages and delivery of infringing
material—The Plaintiff company is engaged in the business
of manufacturing and selling ‘‘Spices and condiments™ under
its registered logo—Plaintiff company claims its use
throughout the world.—The written statement filed by the
defendant rejected for non-payment of costs.—Section 28 of
the Act, gives to the registered proprietor of the trade mark
the exclusive right to the use of the trade mark in relation to
the goods or services in respect of which the trade mark is
registered and to obtain relief in respect of infringement of
the trade mark in the manner provided by this Act.—It is thus
settled proposition of law that in order to constitute
infringement the impugned trademark need not necessarily be
absolutely identical to the registered trademark of the plaintiff
and it would be sufficient if the plaintiff is able to show that
the mark being used by the defendant resembles his mark to
such an extent that it is likely to deceive or cause confusion
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and that the user of the impugned trademark is in relation to
the goods in respect of which the plaintiff has obtained
registration in his favour—In fact, any intelligent person,
seeking to encash upon the goodwill and reputation of a well-
established trademark, would make some minor changes here
and there so as to claim in the event of a suit or other
proceeding, being initiated against him that the trademark being
used by him, does not constitute infringement of the
trademark, ownership of which vests in some other person—
No person can be allowed to sell goods either using the mark
of another person or its imitation, so as to cause injury to that
person and thereby enrich himself at the cost of a person who
has spent considerable time, effort and money in building the
brand reputation, which no amount of promotion or advertising
can create-even if the defendant is able to show that on account
of use of other word/mark of the plaintiff, there would be no
confusion in the mind of the customer—That on account of
the packaging, get up and the manner of writing trademark
on the packaging, it is possible for the consumer to distinguish
his product from that of the plaintiff, he would be liable for
infringement of the registered trademark—The person coming
across the product of the defendant, bearing the impugned
trademark may not necessarily be having the product of the
plaintiff bearing his registered trademark with him when he
comes across the product of the defendant with the mark
‘MHS’ logo—Who may care to notice the features which
distinguish the trademark of the defendant from that of the
plaintiff—Similarity of the two trademarks, may induce him
to believe that the product which he has come across was,
in fact, the product of the plaintiff or had some kind of an
association or connection with the plaintiff—The trademark
being used by the defendant is visually similar to the trademark
being used by the plaintiff, though phonetically, there may not
be much similarity in the two trademarks on account of use
of the letters ‘S’ in place of ‘D’ and re-arrangement of the
letters—Considering the strong visual similarity, rather weak
phonetic similarity, would not be of much consequence and
would not permit the defendant to use the logo being presently
used by him—It is also in the interest of the consumer that a
well-established brand such as ‘MDH’ or its colourable
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imitation, as is made out from the manner in which the logo
‘MHS’ has been used by the defendant, should not be allowed
to be used by another person in such a deceptive manner—
Therefore, the act of the defendant constitutes not only
infringement, but also the passing off. This would, amount
to putting premium on dishonesty and give an unfair advantage
to an unscrupulous infringer over those who have a bona fide
defence to make and therefore come forward to contest the
suit and place their case before the Court.

M/s Mahashian Di Hatti Ltd. v. Mr. Raj Niwas, Proprietor
Of MHS Masalay .............cccoceoveevcuincieiiiniinienienicnene 659

TRANSFER OF PROPERTY ACT, 1882—The writ petitioners

had sought various reliefs which included a direction to the
respondent to provide them alternative accommodation—One
of the petitioners apparently filed a previous proceeding WP(C)
No. 3095/2001—That writ petition was dismissed.—Other
similarly situated litigants were also writ petitioners in that
proceedings—Whatever be that position the petitioners admit
that their effort to have final order clarified was unsuccessful
on three previous occasions. Having regard to these facts, the
claim for compensation and the right to be put back into
possession into alternative accommodation cannot be
entertained in this manner. The petitioners have also not cared
to throw light on whether the appeal against the eviction order
succeeded and if at all the petitioners availed the liberty granted
by the Court.

Urmila Punera & Anr. v. UOI & Ors...........cccooue.... 529

The view that we are taking is consistent with the implication
of CL (b) of Section 101. When in an election petition which
complies with Section 84 of the Act it is found at the hearing
that some votes were obtained by the returned candidate by
corrupt practices, the Court is bound to declare the petitioner
or another candidate elected if, but for the votes obtained by
the returned candidate by corrupt practice, such candidate
would have obtained a majority of votes. In cases falling under
Clause (b) of Section 101 the Act requires merely proof of
corrupt practice, and obtaining votes by corrupt practice: it
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does not require proof that the voters whose votes are secured
by corrupt practice had notice of the corrupt practice. If for
the application of the rule contained in Clause (b) notice to
the voters is not a condition precedent, we see no reason why
it should be insisted upon in all cases under Clause (a). The
votes obtained by corrupt practice by the returned candidate,
proved to be guilty of corrupt practice, are expressly excluded
in the computation of total votes for ascertaining whether a
majority of votes had been obtained by the defeated candidate
and no fresh poll is necessary. The same rule should, in our
judgment, apply when at an election there are only two
candidates and the returned candidate is found to be under a
statutory disqualification existing at the date of the filling of
the nomination paper.”

Sh. Satish Kumar v. Shri Vikas & OFs. ...coeeeeeee.... 453

Section 52—Doctrine of lis pendens contention of plaintiff,
that subject matter of the suit cannot be transacted without
the permission of the court and would be subject to the
outcome of the decision—Rejected as the plaintiff will not
suffer irreparable loss if the injunction is vacated.

Prakash Khattar v. Smt. Shanta Jindal & Ors........... 801
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(A)

Delhi Municipal Corporation Act, 1957—Section 19(1)(C)
Section 33 (5)—The appellant in LPA No. 430/2010, a
candidate of the Indian National Congress (INC), had
contested for the post of Councilor from ward No. 78
i.e. Majnu-Ka-Tila of the Municipal Corporation of Delhi
(MCD) and was declared as elected. His election was
called in question before the learned Additional District
Judge (ADJ) Election Tribunal who, by order dated
4.6.2008, declared the election to be null and void and
further held that in terms of Section 19(1)(c) of the
Act, 1957 the respondent—Satish Kumar, the appellant
in LPA No. 334/2010, of the Bharatiya Janata Party
(BJP) should be declared elected as Councilor of the
said ward—Writs filed by both appellants—The learned
Single Judge affirmed the finding of the Tribunal to
the effect that the election of the elected candidate
has been correctly declared null and void, yet did not
accept the conclusion arrived at by the Tribunal that
the election petitioner could be declared as the elected
councilor—LPA filed by both the appellants the election
tribunal as well as the learned Single Judge has
adverted to the oral and documentary evidence in
detail to show that there was manipulation as regards
the security deposit; that there was delayed submission
of forms and the name of Vikas was not reflected in
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Form 3 which has really not been explained by the
authorities. The said conclusion has been rightly
arrived at and, hence, there is no warrant to interfere
with the said conclusion—On a reading of the Rules,
clauses of the 1996 Order and the Forms, there can
be no shadow of doubt that unless somebody is
sponsored for allocation of symbol as a substitute
candidate in case nomination of original candidate is
rejected on scrutiny or his withdrawing from the contest
the substitute cannot step into the shoes of the
original candidate—Further the requirement of S.33(5)
of the Act is extremely important at the stage of
scrutiny and failure to produce the electoral roll must
be deemed a failure to comply with a substantial
provision of the statute—The requirement of S.33(5) is
therefore mandatory and failure to comply with it is
fatal to a candidate’s claim to stand for election—
Thus, the said non-reflection of the name is a
substantial defect and is not curable. Also, When
there are only two contesting candidates, and one of
them is under a statutory disqualification, votes cast
in favour of the disqualified candidate may be regarded
as thrown away, irrespective of whether the voters
who voted for him were aware of the disqualification—
This is not to say that where there are more than two
candidates in the field for a single seat, and one alone
is disqualified, on proof of disqualification all the
votes cast in his favour will be discarded and the
candidate securing the next highest number of votes
will be declared elected. In such a case, question of
notice to the voters may assume significance, for the
voters may not, if aware of the disqualification have
voted for the disqualified candidate. Testing the
present factual matrix on the anvil of the aforesaid
enunciation of law, it is difficult to accept how the
voting pattern would have been because there is a
multi-cornered contest and it is very difficult, in the
absence of any kind of pleading or evidence, to arrive
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at the conclusion that the election petitioner should
have been declared elected—Both appeals being sans
substance, dismissed.

On a reading of the Rules, clauses of the 1996 Order and
the Forms, there can be no shadow of doubt that unless
somebody is sponsored for allocation of symbol as a
substitute candidate in case nomination of original candidate
is rejected on scrutiny or his withdrawing from the contest,
the substitute cannot step into the shoes of the original
candidate. As is evident from the material brought on
record, there is no scintilla of doubt that the Forms A and
B really did not accompany the nomination papers. We have
referred to the evidence on record, the findings of the
election tribunal and the reasonings of the learned Single
Judge and we find that the factum that the Forms A and B
accompanied the nomination papers has not been established
from the documentary evidence as well as the cross-
examination of the competent authority which we have
reproduced hereinbefore. The submission of Mr.Krishnamani,
learned senior counsel appearing for the appellant in LPA
N0.430/2010, is that the same might not have accompanied
the nomination papers but if it is filed later on, it should be
treated as a mere irregularity and on that ground, the
election could not have been declared invalid. It is contended
by him that it was curable in nature being in the realm of a
technical defect and, therefore, the returning officer could
have afforded an opportunity to him to rectify the same or
accept the same with defects. (Para 26)

As is perceivable from the analysis made by the Election
Tribunal and that of the learned Single Judge, the name of
the elected candidate did not feature in the said publication
and it was not accompanied by Forms A and B. It was
contended before the learned Single Judge that it was an
irregularity which can be condoned but the learned Single
Judge has held that the same is not a mere formality as it
is required to be put up on the notice board for being made
known to other candidates as well as to the electorates and
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other contesting candidates who can then scrutinize the
forms and raise objections. Thus, the said non-reflection of
the name is a substantial defect and is not curable. We are
inclined to think that the learned Single Judge is absolutely
correct in holding that the name of the elected candidate did
not find place and hence, the nomination paper was invalid
in law. (Para 32)

h Thiru John v. The Returning Officer and others,
(1977) 3 SCC 540, the Apex Court referred to the dictum in
Vishwanatha Reddy (supra) and opined thus:

“59. The dictum of this Court in Viswanatha v.
Konappa (supra) does not advance the case of the
“appellant, Shri Subramanyam. In that case, the
election in question was not held according to the
system of a single transferable vote. There were only
two candidates in the field for a single seat, and one
of them was under a statutory disqualification. Shah,
J. (as he then was) speaking for the Court, held that
the votes cast in favour of the disqualified candidate
may be regarded as thrown away, even if the voters
who had voted for him were unaware of the
disqualification, and the candidate securing the next
highest number of votes was declared elected. The
learned Judge was however careful enough to add:

This is not to say that where there are more than two
candidates in the field for a single seat, and one
alone is disqualified, on proof of disqualification all the
votes cast in his favour will be discarded and the
candidate securing the next highest number of votes
will be declared elected. In such a case, question of
notice to the voters may assume significance, for the
voters may not, if aware of the disqualification, have
voted for the disqualified candidate.

60. The ratio decidendi of Viswanatha v. Konappa
is applicable only where (a) there are two contesting
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candidates and one of them is disqualified, (b) and
the election is on the basis of single non-transferable
vote. Both these conditions do not exist in the present
case. As already discussed, Shri Subramanyam
appellant was not the sole surviving continuing
candidate left in the field, after exclusion of the
disqualified candidate, Shri John. The election in
question was not held by mode of single transferable
vote, according to which a simple majority of votes
secured ensures the success of a candidate, but by
proportional representation with single transferable
vote, under which system the success of a candidate
normally depends on his securing the requisite quota.

61. However, the principle underlying the obiter in
Viswanatha v. Konappa, which we have extracted,
is applicable to the instant case because here, after
the exclusion of the disqualified candidate, two
continuing candidates were left in the field.”

[Emphasis added] (Para 41)

h Prakash Khandre v. Dr. Vijay Kumar Khandre and
others, (2002) 5 SCC 568, the Apex Court posed the
question No. (1) as follows:

(1) In an election petition under the RP Act when
contest for election to the post of MLA is by more than
two candidates for one seat and a candidate, who
was disqualified to contest the election — whether the
Court can declare a candidate who has secured next
higher votes as elected?

After posing the aforesaid question and referring to various
decisions, their Lordships have expressed thus:

“In view of the aforesaid settled legal position, in our
view, the impugned order passed by the High Court
declaring the election petitioner as elected on the
ground that the votes cast in favour of the elected
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candidate (appellant) are thrown away was totally
erroneous and cannot be justified. As held by the
Constitution Bench in Konappa case that some general
rule of election law prevailing in the United Kingdom
that the votes cast in favour of a person who is found
disqualified for election may be regarded as “thrown
away” only if the voters had noticed before the poll
the disqualification of the candidate, has no application
in our country and has only merit of antiquity. We
would observe that the question of sending such
notice to all voters appears to us alien to the Act and
the Rules. But that question is not required to be
dealt with in this matter. As stated earlier, in the
present case for one seat, there were five candidates
and it would be impossible to predict or guess in
whose favour the voters would have voted if they
were aware that elected candidate was disqualified to
contest election or if he was not permitted to contest
the election by rejecting his nomination paper on the
ground of disqualification to contest the election and
what would have been the voting pattern. Therefore,
order passed by the High Court declaring the election
petitioner - Dr. Vijay Kumar Khandre as elected
requires to be set aside.”

[Underlining is ours] (Para 42)

Testing the present factual matrix on the anvil of the aforesaid
enunciation of law, it is difficult to accept how the voting
pattern would have been because there is a multi-cornered
contest and it is very difficult, in the absence of any kind of
pleading or evidence, to arrive at the conclusion that the
election petitioner should have been declared elected. The
principle that has been enunciated by the Constitution
Bench in Vishwanatha Reddy (supra) is squarely applicable
to the case at hand. (Para 43)

The view that we are taking is consistent with the
implication of Cl. (b) of Section 101. When in an
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election petition which complies with Section 84 of
the Act it is found at the hearing that some votes were
obtained by the returned candidate by corrupt
practices, the Court is bound to declare the petitioner
or another candidate elected if, but for the votes
obtained by the returned candidate by corrupt practice,
such candidate would have obtained a majority of
votes. In cases falling under Clause (b) of Section 101
the Act requires merely proof of corrupt practice, and
obtaining votes by corrupt practice: it does not require
proof that the voters whose votes are secured by
corrupt practice had notice of the corrupt practice. If
for the application of the rule contained in Clause (b)
notice to the voters is not a condition precedent, we
see no reason why it should be insisted upon in all
cases under Clause (a). The votes obtained by corrupt
practice by the returned candidate, proved to be
guilty of corrupt practice, are expressly excluded in
the computation of total votes for ascertaining whether
a majority of votes had been obtained by the defeated
candidate and no fresh poll is necessary. The same
rule should, in our judgment, apply when at an election
there are only two candidates and the returned
candidate is found to be under a statutory
disqualification existing at the date of the filling of the
nomination paper.”

[Ch Sh]
APPEARANCES:
FOR THE APPELLANT :  Mr. Maninder Singh, Senior
Advocate with Mr. P.D. Gupta with
Mr. Kamal Gupta and Mr. Abhishek
Gupta, Advocates.
FOR THE RESPONDENTS : Mr. M.N. Krishnamani, Senior

Advocate with Mr. Tariq, Mr. Amit
Kumar and Mr. V.M. Srivastava,
Advocates.
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1. Prakash Khandre vs. Dr. Vijay Kumar Khandre and others,
(2002) 5 SCC 568.

2. Thiru John vs. The Returning Olfficer and others, (1977)
3 SCC 540.

3. Shri Banwari Dass vs. Shri Sumer Chand and others,
(1974) 4 SCC 817.

4. Vishwanatha Reddy vs. Konappa Rudrappa Nadgouda and
another, AIR 1969 SC 604.

5. Brijendralal Gupta & Anr. vs. Jwalaprasad and Ors.,
AIR 1960 SC 1049.

6. Baru Ram vs. Sm.Parsanni & Anr., AIR 1958 Punjab
452.

7. Rattan Anmol Singh & Anr. vs. Ch. Atma Ram & Ors.,
AIR 1954 SC 510.

RESULT: Appeals Dismissed.
DIPAK MISRA, CJ.

1. These two intra-Court appeals challenging the impugned order
dated 13.4.2010 passed in WP(C) No.4603/2008 have been filed by the
writ petitioner — Vikas [the appellant in LPA No0.430/2010 and the
respondent No.1 in LPA No.334/2010] and Satish Kumar [the appellant
in LPA No.334/2010 and the respondent No.l in LPA No0.430/2010]
from different spectrums. Regard being had to the composite nature of
the order and their insegregable consequential impact on each other, they
were heard analogously and are being disposed of by a singular order.

2. The facts, as unfurled, are that Vikas, the appellant in LPA
No0.430/2010, a candidate of the Indian National Congress (INC), had
contested for the post of Councilor from ward No.78 i.e. Majnu-Ka-Tila
of the Municipal Corporation of Delhi (MCD) and was declared as elected.
His election was called in question before the learned Additional District
Judge (ADJ) who, by order dated 4.6.2008, declared the election to be
null and void and further held that in terms of Section 19(1)(c) of the
Delhi Municipal Corporation Act, 1957 (“DMC Act.), the respondent —
Satish Kumar, the appellant in LPA No.334/2010, of the Bharatiya Janata
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Party (BJP) should be declared elected as Councilor of the said ward
No.78. As is discernible, the learned ADJ, on the basis of the pleadings
brought on record, framed an issue whether the nomination papers of the
elected candidate were filed in time along with Forms A and B being the
duly authorized substitute candidate of the INC. It was claimed by the
writ petitioner — Vikas to be a substitute candidate for Sh. Charan Dass,
the official candidate of INC for ward No.78 who had filed his nomination
papers on 17.3.2007. His nomination papers were accompanied by Forms
A and B. The said Form A was signed by Sh. Ashok Gehlot, the General
Secretary of the INC and was dated 10.3.2007. Thereunder, Sh. Ram
Babu Sharma, President of the Delhi Pradesh Congress Committee, New
Delhi, was authorized to intimate the names of the candidates proposed
to be set up by the party for ward No.78. The said Form A contained
the specimen signatures of Sh. Ram Babu Sharma. In Form B, which
was enclosed with the nomination Form of Sh. Charan Dass, the name
of Sh. Charan Dass was shown in Column No. 2. Column No. 5, which
is titled ,,name of the substitute candidate. (who will step in the event of
the official candidate’s nomination paper being rejected on scrutiny), was
left blank.

3. The issues that emerged for consideration before the election
tribunal are whether the filing of nomination papers by the elected candidate
was in order or defective; whether the Forms A and B had, in fact, been
enclosed with the nomination papers of the said candidate or not; and in
case the election of the said candidate is treated to be invalid; whether
the election petitioner could be declared to be the elected candidate as the
councilor for the ward in question.

4. The learned Additional District Judge analyzed and appreciated
the evidence of K.R. Kishore, the Secretary of State Election Commission
and perused the documents, namely, Exhibit CW.1/1 — the complaint
made by one Sohan Lal, Exhibit CW.1/2 — the acknowledgement dated
20th April, 2007, Exhibit CW.1/3 and CW.1/4 — Forms A and B, Exhibit
CW.1/5 — the nomination papers of the returned candidate, Vikas, Exhibit
CW.1/6, CW.1/7 and CW.1/8 — the nomination papers of other candidates
and Exhibit CW.1/9 — the result of the election. The tribunal further
adverted to the evidence of CW.2, Hira Lal Duggal, who was examined
as a court witness and R.K. Sharma who was the Returning Officer of
the ward in question and also scrutinized the evidence of the election
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petitioner, Satish Kumar, the testimony of RW.1, Vikas, RW.2, Prahlad
Singh Sahney, and came to hold that Forms A and B given by the Delhi
Pradesh Congress Committee in favour of Charan Dass whose forms are
Exhibit CW.1/3 and CW.1/4 did not bear any authorisation in favour of
the elected candidate Vikas; that the original nomination papers of the
said candidate, Exhibit CW.1/5, did not contain Forms A and B issued
by the political party in his favour; that there was nothing on record to
show that Forms A and B authorising the elected candidate had been filed
before the Returning Officer or before the State Election Commission,
NCT of Delhi before 3:00PM on the last date of making the nomination
as per the provisions contained in the Delhi Election Symbol (Reservation
and Allotment) Order, 2007 (for short ‘the 2007, Order); that the stand
of the respondent, namely, the elected candidate, that he was a covering/
substitute candidate was not borne out from the record and there is no
corroborative evidence in that regard; that the said explanation has also
not found corroboration from the testimony of RW.2, Prahlad Singh
Sahney; that the issuance of Form B in favour of the Respondent No.1
had not been proved; that the check list shows that Forms A and B were
shown in favour of the main candidate whose nomination papers were
rejected; that there is specific admission by the Secretary of the State
Election Commission that Forms A and B issued by the India National
Congress in favour of the Respondent No.1 were not available in the
documents handed over to him by the Returning Officer; that the elected
candidate had himself admitted that he had not seen Form B but was so
told by the party workers; that when the Secretary to the State Election
Commission had categorically deposed that the requisite Forms were not
placed before him by the Returning Officer, the onus shifted on the
respondent to prove the issuance/acceptance of the subsequent Forms A
and B and no evidence has been adduced in that regard by the said
respondent; and that the allegation that Forms A and B had been removed
from the nomination papers was only a mere suggestion and did not
deserve acceptance and more so in the absence of any complaint in that
regard.

5. It is worth noting that the tribunal also dealt with the factum as
regards the security deposit and took note of the testimony of CW.1, the
Secretary to the State Election Commission, that Form 3 is the notice of
the nomination which was required to be maintained in accordance with
Rule 17 of the Delhi Municipal Corporation (Election of Councillors)
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Rules, 1970 (for short ,,the 1970 Rules.) showing the names of all the
candidates who had filed their nominations. It is required to be filled up
on day to day basis before the last date of nomination and as per the
State records, except the nomination in respect of the candidates mentioned
in Exhibit CW.1/12, no other nominations were received till 3:00PM on
17.03.2007 and in the said five names, the name of Vikas did not feature.
The tribunal came to hold that the plea that the nomination papers were
filed before 3:00PM was not acceptable since Exhibit CW.1/P9, the
original Form 4 which bears the signature of the Assistant Returning
Officer and the Returning Officer, contains only one single page and
there is no mention of any page number on the same and Exhibit CW.1/
P8 is the second page of Form 4 where the name of Vikas has been
mentioned. The said page reflects that two sets of Form 4 were prepared
and one page was sent to the Secretary of the State Election Commission
that was produced before the Court and another was retained by the
Returning Officer which had been produced, but no explanation had been
proferred for the reason why the name of the respondent No.l - Vikas
was not mentioned on the first page of Form 4 despite there being
sufficient space for mentioning the names of as many as six candidates,
as has been done in the case of other wards; that from the oral and
documentary evidence, it can safely be concluded that the name of Vikas
was added on a separate page which was apparently done in the late
hours of the night as the same were placed for the first time at 10:00PM
on the date of scrutiny by the Assistant Returning Officer before the
Returning Officer on 19.3.2008 and further there was no intimation by
the Returning Officer to the State Election Commission about placing of
the nomination papers of the respondent No.l before him for the first
time at 10:00PM or the lapses committed by the Assistant Returning
Officer.

6. Because of the aforesaid aspects, the tribunal concluded as follows:

“1. That the nomination of the respondent No.l Vikas who was
a covering candidate of Charan Dass of India National Congress
is not accompanied by Form A and B issued in his favour as
required under the Municipal Corporation of Delhi Election Symbol
(Reservation and Allotment) Order, 2007.

2. That the receipt regarding deposit of security amount is the
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last receipt which does not bear the rubber stamp of the Assistant
Returning Officer and the possibility of its being manufactured
and created anti-datedly cannot be ruled out in view of the various
discrepancies on the counterfoil as discussed above and also in
view of the fact that both the Assistant Returning Officer and
Returning Officer were in possession of the original receipt book
on the last date of nomination and also on date of the scrutiny
and had not deposited the same alongwith the security deposits
received on day to day basis.

3. That the Form no.3 which is the list of the candidates and is
required to be mandatorily maintained by the Returning Officer
as per the provisions of Rule 17 of the DMC (Election of
Councillors) Rules does not show the name of the respondent
no. 1 Vikas who was a covering candidate of Charan Dass
thereby depriving the electors of their right of effectively
participating in the scrutiny of the present candidate and to raise
objections. Had the nomination papers of Vikas been received on
time on the last date of nomination the same would have been
placed before the Returning Officer on the same date i.e.
17.3.2007 and the name of the respondent no.1 would have been
mentioned in the said form.

4. That the Form no.4 as required to be maintained under Rule
18 of the DMC (Election of Councillors) Rules has been fabricated/
manufactured by the Returning Officer in as much as page 1 of
the original form no.4 which has been produced before this
court by the Secretary to the State Election Commission does
not bear the words page 1 whereas the certified copy supplied
to the election petitioner by the Returning Officer and also the
original produced by him bears the words ‘Page 1°. Again page
2 of the Form 4 has been fabricated where the name of Vikas
has been added by the Returning Officer and Assistant Returning
Officer despite the fact that there was space of 6 names on page
1 and only three names have been written but instead of writing
the name of Vikas at Sr. no.4 a separate page has been added
where his name has been shown at the top which is not the
practice/procedure adopted and followed by the same Returning
Officer while maintaining of records pertaining ward nos. 77, 79
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and 80.

5. That the scrutiny of the said documents of the respondent
no.l Vikas had taken place in the absence of other contesting
candidates.

6. That the Returning Officer had never sent any information to
the State Election Commission on the irregularities at any point
of time.

7. That no formal complaint had ever been lodged by the
respondent no.l with regard to any theft of this Form A or B
from the office of the Returning Officer and this defence has
been taken by him in the court for the first time.”

7. In view of the aforesaid, the tribunal set aside the election of
Vikas and thereafter proceeded to address the issue whether the election
petitioner - Satish Kumar deserved to be declared as elected candidate
and, relying on the provisions contained in Section 19(1)(c) of the DMC
Act, declared Satish Kumar as the elected councilor to the ward in
question.

8. The learned Single Judge, as is demonstrable, has referred to the
evidence of CW-1, Kishore, who had categorically deposed that the
Returning Officer had placed all the documents before the State Election
Commission but not the Forms A and B in favour of Vikas and the said
record of nomination of candidate Vikas has been exhibited as Ex.CW1/
5. Nothing discrepant or contradictory was elucidated in the cross-
examination of the said witness which has been reproduced in the order
of the learned Single Judge. It was contended before the learned Single
Judge that during the subsequent inspection of the record, the respondent
No.1 and one Sohan Lal had removed Forms A and B which were there
on the file at that point of time, as is evident from the cross-examination
of the respondent No.1, but the learned Single Judge, after referring to
the cross-examination by the petitioner of the respondent No.l, came to
hold that the candidate/petitioner had not been able to make out a case
that the Forms A and B accompanying his nomination papers were
surreptitiously removed by respondent No.l. It is further demonstrable
that the learned Single Judge also perused the record and came to hold
that there was no material to come to the conclusion that Forms A and
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B were removed.

9. The next aspect which the learned Single Judge has adverted to
is whether there has been a manipulation of the receipt of the security
deposit purportedly received from the elected candidate. He referred to
Ex.RW1/1 (the original of which is Ex.CW1/P1) wherein the ward No.78
does not find mention whereas in the carbon copy / counterfoil, Ex.PW1/
3, the figure 78 has been written. The said receipt was issued by CW2,
Hira Lal Duggal, who, according to the learned Single Judge, gave an
improbable explanation that “sometimes the pen does not flow on the
main copy as a result of which only on the carbon copy the words
occur”. Be it noted, the learned ADJ had observed that there is no imprint
of Ex.RW1/1 showing that ward No.78 was ever written and therefore,
the receipt for Vikas seems to have been hurriedly prepared which is
evident from the fact that the security deposit receipt which is for a sum
of Rs.1,500/- had the words written Rs.15/- at one place and Rs.1,500/
- at another place. The learned Single Judge, on scrutiny of the record
and analysis of the evidence brought on record, gave the stamp of
approval to the said finding of the learned ADJ. The other aspect that has
been adverted to by the learned Single Judge is whether the returning
officer maintained the Form 3 in terms of Rule 17 of the Rules. The said
Form, as found by the learned Single Judge, neither contained the name
of the petitioner and the cover candidate / substitute candidate for Charan
Dass nor the name of Sukhdev who was the substitute candidate for
Satish Kumar. Thereafter, the learned Single Judge adverted to Form 4
which required to reflect the names of the contesting candidates whose
nomination papers were found to be in order after scrutiny. The names
of the candidates had been filled on one singular page in respect of ward
Nos. 77 and 79 by the returning officer but in case of ward No.78, he
had mentioned only three names on the first page of Form 4 and in a
separate appended sheet, the name of Vikas was mentioned. The learned
Single Judge has noticed that the tribunal, upon perusal of the record, has
observed that no explanation had come forth as to why two sets of Form
4 were prepared of which one was sent to the Secretary to the State
Election Commission which he had produced in the court and another
was retained by the Returning Officer which he had produced in the
court. He has also observed that there was sufficient space for mentioning
the names of as many as six candidates and therefore, the explanation
offered did not deserve acceptation. Because of the aforesaid analysis,
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the learned Single Judge concurred with the finding returned by the
learned ADJ — the election tribunal.

10. The second question that emerged before the learned Single
Judge was whether the election of the elected candidate was liable to be
declared null and void and set aside. The learned Single Judge, after
scrutiny of the evidence of the Returning Officer and that of the ARO,
expressed the view that the testimony of the said witnesses are unacceptable
and untrustworthy. For the sake of completeness, it is necessary to
reproduce the testimony of the returning officer:

“It was only at 10:00 pm that Mr. Duggal had come along with
the nomination papers of Vikas and prior to that I had already
rejected the nomination of Charan Dass. Since the nomination of
Vikas was never placed before me prior to 19.3.2007 I orally
asked my ARO Mr. Duggal to furnish an explanation in writing
as to why this nomination form was not put before me earlier
on which he furnished the said explanation by way of a written
note Ex.CW1/11 and his remarks on Ex.CW1/5 at point mark
X3. I was not convinced earlier but after seeing the security
deposit receipt and acknowledgement I was convinced and I
considered the nomination of Vikas. I did not convey in writing
to the State Election Commission the fact that Mr. Duggal the
ARO had not placed the nomination of Vikas before me on time
nor he had made any entry in Form 3.”

11. It was contended before the learned Single Judge that these
were mere irregularities and to set aside the election, a strong case has
to be made out but the learned Single Judge did not treat them as
irregularities and opined that lapses go to the very root of the matter and
the mandatory requirement of the nomination papers of the returned
candidate required them to be accompanied by Forms A & B and the
same had not been complied with. Regard being had to the non-compliance
of filing of Forms and the manner in which it was accepted, the learned
Single Judge concurred with the view expressed by the learned ADJ and
came to hold that the election of the elected candidate had been rightly
declared null and void.

12. Though the learned Single Judge affirmed the finding of the
tribunal to the effect that the election of the elected candidate has been
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correctly declared null and void, yet he did not accept the conclusion
arrived at by the tribunal that the election petitioner could be declared as
the elected councilor. In the opinion of the learned Single Judge, the
interpretation placed by the learned ADJ on Section 19(1)(c) of the DMC
Act is not correct more so in the obtaining factual matrix of the case.

13. We have heard Mr. Maninder Singh, learned senior counsel for
the Appellant in LPA No0.334/2010 and for the Respondent No.1 in LPA
No0.430/2010 and Mr. M.N. Krishnamani, learned senior counsel for the
Appellant in LPA No0.430/2010 and the Respondent No.1 in LPA No.334/
2010.

14. First, we shall advert to the legal sustainability of the finding of
the tribunal and the concurrence thereof by the learned Single Judge that
the election of the elected candidate was invalid.

15. The submission of Mr. Krishnamani, learned senior counsel
appearing for the appellant Vikas in LPA No. 430/2010, is that the findings
of the learned ADJ which have been concurred by the learned Single
Judge as regards the rejection of nomination form are absolutely vulnerable.
It is contended by him that the nomination form was in order and was
not liable to be rejected and the finding that the appellant.s name was not
mentioned in the list published in Form 3 is not correct. It is further
urged by him that the finding that Forms A and B were not accompanied
with the nomination form is totally unsustainable.

16. To appreciate the rival submissions raised at the bar, we will
refer to Section 17 of the DMC Act which deals with ‘Grounds for
declaring elections to be void’. The relevant provision is sub-section (1)
of Section 17 which reads as follows:

“17. Grounds for declaring elections to be void — (1) Subject
to the provisions of sub-section (2) if the court of the district
judge is of opinion —

(a) that on the date of his election a returned candidate was
not qualified or was disqualified, to be chosen as a
councillor under this Act, or

(b)  that any corrupt practice has been committed by a returned
candidate or his agent or by any other person with the
consent of a returned candidate or his agent, or
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(c)  that any nomination paper has been improperly rejected,
or

(d) that the result of the election, in so far as it concerns a
returned candidate, has been materially affected —

(i) by the improper acceptance of any nomination, or

(i) by any corrupt practice committed in the interests of the
returned candidate by a person other than that candidate
or his agent or a person acting with the consent of such
candidate or agent, or

(i) by the improper acceptance or refusal of any vote or
reception of any vote which is void, or

(iv) by the non-compliance with the provisions of this Act or
of any rules or orders made thereunder, the court shall
declare the election of the return candidate to be void.”

17. Keeping the said provision in view, we are required to advert
to various rules of the 1970 Rules.

18. Part III of the Rules deals with ‘Nomination of Candidates’.
Rule 11 deals with ‘Appointment of dates for nomination, etc.”. Rule 12
deals with ‘Public notice of election’. Rule 13, which deals with Symbols,
reads as under:

“13. Symbols — (1) For the purpose of election to the Municipal
Corporation of Delhi, the National Parties and State Parties as are
recognised for the time being by the Election Commission of
India in the National Capital Territory of Delhi,under Section 29A
of the Representation of the People Act, 1951 and rules and
procedure made thereunder, shall be recognised as such by the
State Election Commission. The Commission shall also adopt
free symbols as have been notified by the Election Commission
of India for the time being in respect of elections to Lok Sabha/
Legislative Assembly in the National Capital Territory of Delhi.
The Commission shall recognize the parties and adopt symbols
subject to the following conditions, namely :-

(a)  The National Parties and the State Parties recognised by
the Election Commission of India shall be recognised under
the very same name by the Commission.
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(b)  The National Parties and the State Parties recognized by
the Election Commission of India shall use only those
very symbols which are reserved for them by the Election
Commission of India and not any other symbol.

(c) The facsimiles of the symbols thus allowed shall not be
different from the facsimiles prescribed and recognized
by the Election Commission of India.

(1A) The Election Commissioner shall specify by notification in
the Official Gazette, the symbols that may be chosen by candidates
and the restrictions to which their choice shall be subject.

(2) Where at any such election, more nomination papers than
one are delivered by or on behalf of a candidate, the declaration
as to symbols, made in the nomination paper first delivered, and
no other declaration as to symbols, shall be taken into consideration
under rule 20 even if that nomination paper has been rejected.

(3) A failure to complete, or a defect in completing the declaration
as to symbols in a nomination paper shall not be deemed to be
a defect of a substantial character within the meaning of sub-
rule,(4) of rule 18.

19. Rule 15, which deals with ‘Presentation of nomination paper

and requirements for a valid nomination’, reads as follows:

“15. Presentation of nomination paper and requirements for
a valid nomination — (1) On or before the date appointed under
clause (a) of rule 11 each candidate shall, either in person or by
his proposer, between the hours of eleven O’clock in the forenoon
and three o.clock in the afternoon, deliver to the returning officer
at the place specified in this behalf in the notice issued under rule
12 a nomination paper completed in Form 2 and signed by the
candidate and by an elector of the ward as proposer.

[“Provided that a candidate not set up by a recognised political
party, shall not be deemed to be duly nominated for election
from a ward unless the nomination paper is subscribed by ten
proposers being electors of the ward”.]

(2) In a ward where any seat is reserved, a candidate shall not
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be deemed to be qualified to be chosen to fill that seat unless his
nomination paper contains a declaration made by him specifying
the particular Scheduled Caste of which he is a member.

[(2A) In a ward where any seat is reserved for woman, a candidate
shall not be deemed to be qualified to be chosen to fill that seat
unless her nomination paper contains a declaration made by her
that she is a woman.]

(3) Where the candidate is a person who having held any office
referred to in clause (K) of sub-section (1) of section 9 has been
dismissed and a period of four years has not elapsed since the
dismissal, such person shall not be deemed to be duly nominated
as a candidate unless his nomination paper is accompanied by a
certificate issued by the Central Government that the
disqualification has been removed or by a certificate issued by
the Election Commissioner to the effect that he has not been
dismissed for corruption or disloyalty to the State.

(4) On the presentation of a nomination paper, the returning
officer shall satisfy himself that the names and electoral roll
numbers of the candidate and his proposer as entered in the
nomination paper are the same as those entered in the electoral
roll: Provided that the returning officer shall permit any clerical
or technical error in the nomination paper in regard to the said
names or numbers to be corrected in order to bring them into
conformity with the corresponding entries in the electoral roll,
and where necessary, direct that any clerical or printing error in
the said entries shall be overlooked.

(5) Where the candidate is an elector of a different ward, a copy
of the electoral roll of that ward or of the relevant part thereof
or a certified copy of the relevant entries in such roll shall,
unless it has been filed along with the nomination paper, be
produced before the scrutinising officer at the time of scrutiny.

(6) Nothing in this rule shall prevent any candidate from being
nominated by more than one nomination paper:

Provided that not more than four nomination papers shall be
presented by or on behalf of any candidate or accepted by the
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returning officer for election in the same ward.

20. Rule 17 stipulates ‘Notice of nominations and the time and
place for their scrutiny’. It reads as follows:

“17. Notice of nominations and the time and place for their
scrutiny — (1) The returning officer shall, on receiving the
nomination paper under sub-rule (1) of rule 15, inform the person
or persons delivering the same of the date, time and place fixed,
and the scrutinising officer appointed, for the scrutiny of
nominations and shall enter on the nomination paper its serial
number, and shall sign thereon a certificate stating the date on
which and the hour at which the nomination paper has been
delivered to him and shall as soon as may be, thereafter cause
to be affixed in some conspicuous place in this office a notice
in Form 3 of the nomination containing description similar to
those contained in the nomination paper, both of the candidate
and the proposer.

(2) The returning officer shall cause all the nomination papers to
be delivered to the concerned scrutinising officer in sufficient
time for being dealt with under rule 18.”

21. Rule 18 deals with ‘Scrutiny of nomination’. Sub-rules (3) and
(4), being relevant, are reproduced below:

“(3) Nothing contained in clause (b) or clause (c) of sub-rule (2)
shall be deemed to authorise the rejection of the nomination of
any candidate on the ground of any irregularity in respect of a
nomination paper, if the candidate has been duly nominated by
means of another nomination paper in respect of which no
irregularity has been committed.

(4) The scrutinising officer shall not reject any nomination paper
on the ground of any defect which is not a substantial character.”

22. Form 2 which has been framed under Rule 15(1) requires a
candidate to say that “I am sponsored for this election by a particular
party”. Form 3 which is under Rule 17(1) postulates notice to be given
about the nomination forms which have been received after 3.00 P.M.
on the last date of filing of the nomination forms and reads as follows:
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Form 3
Notice of Nomination
[See Rule 17(1)]

Election of the Delhi Municipal Corporation from Ward
No...ounne. Notice is hereby given that the following nominations in respect
of the above election have been received upto 3 P.M. today:-

Serial ~ Name of Name of Address Particu- Electoral Name Electoral

Number Candidate *father/ lars roll of roll
of nomi- husband of case  number prop- number
nation for of oser of
paper candi-  candi- proposer

dates date

belonging

to

Scheduled

Castes
1 2 3 4 5 6 7 8
Place ................
Date ................

*Strike off offence of the alternatives if necessary.”

23. The election tribunal as well as the learned Single Judge has
adverted to the oral and documentary evidence in detail which we have
referred to hereinbefore to show that there was manipulation as regards
the security deposit; that there was delayed submission of forms and the
name of Vikas was not reflected in Form 3 which has really not been
explained by the authorities. In our considered opinion, the said conclusion
has been rightly arrived at and, hence, there is no warrant to interfere
with the said conclusion. An ancillary issue to the said principal issue is
whether Forms A and B had accompanied his nomination papers to show
that he was really a sponsored candidate of the Indian National Congress
for the said election.

24. Clause 3 of the Delhi Municipal Corporation Election Symbols
(Reservation & Allotment) Order, 1996 (for short ‘the 1996 Order’)
stipulates recognization of National and State Parties. Clause 4 deals with
choice of symbol by candidates of National and State parties and allotment

A
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“thereof. Clause 5, which deals with authorisation by National & State
Parties for allotment of Symbols, reads as follows:

5. Authorisation by National & State Parties for allotment
of Symbols:

(a)  For the purpose of this order, a candidate shall be deemed
to have been set up by a political party if and only if the
candidate has made a declaration to that effect in the
nomination paper first filed by them.

(b)  the candidate has choosen only the ‘reserved’ symbol of
his party in his nomination paper first filed and no ‘other
symbol’;

(c) a notice in form ‘B’ of setting up the candidate been
delivered not later than 5.00 P.M. on the last day of filing
nomination in writing to the returning officer of the ward
to which the candidate is contesting, by the party
concerned.

(d)  the said notice is signed by a person authorised in form
‘A’ by the President or the Secretary of the party.

(e)  the name and specimen signature of such authorised person
are communicated to the Returning Officer of the ward
and to the Election Commission of NCT of Delhi not later
than 5.00 P.M. on the last date for filing nomination.

(H) Form ‘A’ & ‘B’ as applicable, are prescribed as in schedule
IT respectively with this ORDER.”

25. At this juncture, we may refer with profit to the relevant portion
of Forms A and B. They are reproduced hereinbelow:

“FORM A

To,

1. The Election Commissioner, Govt. of NCT of Delhi,
Nigam Bhawan, Kashmere Gate,
Delhi — 110 006,
2. The Returning Officer for the
Ward.
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Sub:- General Elections to Delhi Municipal Corporation — Allotment
of Symbols — Authorisation of person to intimate names of
candidates

Sir,

In pursuance of Rule 13 Delhi Municipal Corporation, Election
of Councillors Rules 1970 as amended up-to date, I hereby
communicate that the following person(s) has/have been
authorised by the party, which is a National Party/State Political
Party to intimate the names of the candidates proposed to be set
up by the party at the election cited above.”

FORM B

To,

1. The Election Commission, NCT of Delhi,
Nigam Bhawan, Kashmere Gate,
Delhi — 110 006,
2. The Returning Officer for the
Ward.

Sub:- General Elections to Delhi Municipal Corporation — Setting
up of candidates

Sir,

In pursuance of Rule 13 Delhi Municipal Corporation, Election
of Councillors Rules 1970 (as amended up-to date) I hereby give
notice that the following persons have been set up by

Party as its candidates at the ensuing General Election to MCD
from the Ward noted against each.

Name
of the
Candi-
date

Name Father’s/  Postal Name of the Father’s/ substitute
of the Husband’s address  Substitute Husbands Postal
approved Name of of candidate name of Address

candidate approved  approved (who will substitute  of

candidate  candidate step in the  candidate substitute
approved candidate
candidates)
nomination
being
rejected on
scrutiny

476 Indian Law Reports (Delhi) ILR (2011) V Delhi

or his
withdrawing
from the
contest

1 2 3 4 5 6 7

Yours faithfully,

Place:
Date: (Name and signature of the authorised person of the party)

N.B. — This must be delivered to the Returning Officer by 5 P.M.
on the last date for nomination.

(Seal of the Party)”

26. On a reading of the Rules, clauses of the 1996 Order and the
Forms, there can be no shadow of doubt that unless somebody is
sponsored for allocation of symbol as a substitute candidate in case
nomination of original candidate is rejected on scrutiny or his withdrawing
from the contest, the substitute cannot step into the shoes of the original
candidate. As is evident from the material brought on record, there is no
scintilla of doubt that the Forms A and B really did not accompany the
nomination papers. We have referred to the evidence on record, the
findings of the election tribunal and the reasonings of the learned Single
Judge and we find that the factum that the Forms A and B accompanied
the nomination papers has not been established from the documentary
evidence as well as the cross-examination of the competent authority
which we have reproduced hereinbefore. The submission of
Mr.Krishnamani, learned senior counsel appearing for the appellant in
LPA No.430/2010, is that the same might not have accompanied the
nomination papers but if it is filed later on, it should be treated as a mere
irregularity and on that ground, the election could not have been declared
invalid. It is contended by him that it was curable in nature being in the
realm of a technical defect and, therefore, the returning officer could
have afforded an opportunity to him to rectify the same or accept the
same with defects.
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27. To appreciate the said submission, we may refer with profit to
certain citations in the field. Be it clarified, though they were delivered
in the context of Representation of the People Act, 1951 (for short ,the
1951 Act), yet the principles laid down therein shall apply in full force
to a case under the DMC Act and the 1970 Rules.

28. In Rattan Anmol Singh & Anr. v. Ch. Atma Ram & Ors.,
AIR 1954 SC 510, the Apex Court was dealing with the issue of compliance

of Section 36(d) of Representation of the People Act (43 of 1951)
(hereinafter referred to as ‘the 1951 Act’). The nominations of the
candidate were treated to be invalid as they were not properly subscribed.
The Returning Officer had held that without attestation, they were invalid
and, hence, rejected the same. The Apex Court adverted to the correctness
of the said conclusion and also to the issue whether omission to obtain
the required attestation amounts to a technical defect of an unsubstantial
character or whether the said defect is of a substantial character. In that
backdrop, their Lordships have held thus:

“13. The four nomination papers we are concerned with were
not “signed” by the proposers and seconders in the usual way
by writing their names, and as their marks are not attested it is
evident that they have not been “signed” in the special way
which the Act requires in such cases. If they are not “signed”
either in one way or the other, then it is clear that they have not
been “subscribed” because ‘“‘subscribing” imports a “signature”
and as the Act sets out the only kinds of “signatures” which it
will recognise as “signing” for the purposes of the Act, we are
left with the position that there are not valid signatures of either
a proposer or a seconder in any one of the four nomination
papers. The Returning Officer was, therefore, bound to reject
them under Section 36(2)(d) of the Act because there was a
failure to comply with Section 33, unless he could and should
have had resort to Section 36(4).

29. After so stating, their Lordships held that the jurisdiction vested
with the Returning Officer to see whether the nominations are in order
and to hear and decide the objections but he cannot, at that stage, remedy
essential defects or permit them to be remedied.

30. In Brijendralal Gupta & Anr. v. Jwalaprasad and Ors., AIR
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1960 SC 1049, a three-Judge Bench of the Apex Court was dealing with
a case of omission where the age was not specified in the nomination
form. Their Lordships adverted to the word ‘defect’ used in Section
36(4) of the 1951 Act and came to hold that the same is a defect within
the ambit and sweep of Section 36(4) of the 1951 Act and proceeded to
advert to the facet whether such a defect is substantial in character and
if the same could be removed. In that context, their Lordships proceeded
to state as follows:

“10. That takes us to the question as to whether the failure to
specify the age in the nomination paper amounts to a defect of
a substantial character under s.36(4) or not. There is little doubt
that the age of the candidate is as important as his identity, and
in requiring the candidate to specify his age the prescribed form
has given a place of importance to the declaration about the
candidate's age. Just as the nomination paper must show the full
name of the candidate and his electoral roll number, and just as
the nomination paper must be duly signed by the candidate, so
must it contain the declaration by the candidate about his age. It
is significant that the statement about the age of the candidate is
required to be made by the candidate above his signature and is
substantially treated as his declaration in that behalf. That being
the requirement of the prescribed nomination form it is difficult
to hold that the failure to specify the age does not amount to a
defect of a substantial character. The prima facie eligibility of the
person to stand as a candidate which depends under Art. 173 of
the Constitution, inter alia, on his having completed the age of
25 years is an important matter, and it is in respect of such an
important matter that the prescribed form requires the candidate
to make the declaration. It would, we think, be unreasonable to
hold that the failure to make a declaration on such an important
matter is a defect of an unsubstantial character. In this connection,
it is relevant to refer to the fact that the declaration as to the
symbols which the prescribed form of the nomination paper
requires the candidate to make is by the proviso to rule 5 given
a subsidiary place. The proviso to rule 5 shows that any non-
compliance with the provisions of sub-rule (2) of rule 5 shall not
be deemed to be a defect of a substantial character within the
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meaning of s.36, sub-sec.(4). In other words, this proviso seems
to suggest that, according to the rule-making authority, failure to
comply with the requirements as to the declaration of symbols
as specified in rule 5, sub-rule (2), would have been treated as
a defect of a substantial character; that is why the provisoexpressly
provides to the contrary. This would incidentally show that the
failure to specify the age cannot be treated as a defect of an
unsubstantial character.”

31. A Division Bench of the Punjab High Court in Baru Ram v.
Sm.Parsanni & Anr., AIR 1958 Punjab 452, while dealing with an
appeal under Section 116A of the 1951 Act, has held thus:

“A nomination cannot be rejected merely because of a defect
which is not substantial in character as is clearly indicated by
S.36(4). But in respect of certain matters form and form alone
can be, and is, of vital importance, and, in case Parliament has
in the Act attached particular importance to form any failure to
comply with that form would be fatal. Thus the requirement of
S.33(5) of the Act is extremely important at the stage of scrutiny
and failure of produce the electoral roll must be deemed a failure
to comply with a substantial provision of the statute. The
requirement of S.33(5) is therefore mandatory and failure to
comply with it is fatal to a candidate’s claim to stand for election.”

32. As is perceivable from the analysis made by the Election Tribunal
and that of the learned Single Judge, the name of the elected candidate
did not feature in the said publication and it was not accompanied by
Forms A and B. It was contended before the learned Single Judge that
it was an irregularity which can be condoned but the learned Single
Judge has held that the same is not a mere formality as it is required to
be put up on the notice board for being made known to other candidates
as well as to the electorates and other contesting candidates who can
then scrutinize the forms and raise objections. Thus, the said non-reflection
of the name is a substantial defect and is not curable. We are inclined
to think that the learned Single Judge is absolutely correct in holding that
the name of the elected candidate did not find place and hence, the
nomination paper was invalid in law.
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33. The next issue that had arisen before the learned Single Judge
as well as in these appeals is that when the nomination of the returned
candidate was rejected, whether it was obligatory on the part of the
tribunal as well as the learned Single Judge to declare the next candidate
to be the elected candidate. Mr. Maninder Singh, learned senior counsel,
has placed heavy reliance on Section 19 of the DMC Act. The said
provision reads as follows:

“Section 19 - Decision of the district judge

(1) At the conclusion of the trial of an election petition, the court
of the district judge shall make an order--

(a) dismissing the election petition; or

(b) declaring the election of all or any of the returned
candidates to be void; or

(c) declaring the election of all or any of the returned
candidates to be void and the petitioner and any other
candidates to have been duly elected.

(2) If any person who has filed an election petition has, in
addition to calling in question the election of the returned candidate,
claimed declaration that he himself or any other candidate has
been duly elected and the court or the district judge is of opinion-

(a) that in fact the petitioner or such other candidate
received a majority of the valid votes, or

(b) that but for the votes obtained by the returned candidate
the petitioner or such other candidate would have obtained
a majority of the valid votes,

the court shall, after declaring the election of the returned
candidate to be void, declare the petitioner or such other
candidate, as the case may be, to have been duly elected.”

34. It is contended by Mr. Singh that if the language employed in
Section 19(2)(b) is properly appreciated, it is quite vivid that the votes
obtained by the returned candidate are to be excluded and on such
exclusion, if such other candidate would obtain a majority of valid votes,
it is the duty of the court to declare the election petitioner as the elected
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candidate. It is worth noting that the elected candidate had secured 6399
votes and the election petitioner had obtained 6123 votes while the
respondent No.2 and the respondent No.3 had polled 286 and 229 votes
respectively. It is urged by Mr. Singh that the valid votes are 13037 and
when the votes of the respondent No.l would stand excluded, he would
get the majority of valid votes. The learned counsel would submit that
the learned Single Judge has fallen into grave error by interpreting the
said provision on the anvil of the analogy of Section 101 of the 1951 Act
which is couched in a different language, for the emphasis therein is on
the votes obtained by the returned candidate by ‘“‘corrupt practice” but
under the present statute, it is per se exclusion. The learned counsel has
commended us to the decision in Shri Banwari Dass v. Shri Sumer
Chand and others, (1974) 4 SCC 817.

35. On a perusal of the order of the learned Single Judge, it is
perceptible that he has held that in a multi-cornered contest like the
present one, the application of Section 19(2)(b) is not a simple exercise.
It has been opined by him that there has to be evidence on record to
show that if the elected candidate is out of the fray as on the date of the
poll, then the challenger would have obtained majority of the votes. He
has drawn an analogy between Section 19(2) and Section 101 and arrived
at such a conclusion.

36. In Shri Banwari Dass (supra), a two-Judge Bench of the Apex
Court was dealing with the issue whether in an election petition under the
DMC Act for getting an election declared void and for a further declaration
that the petitioner has been duly elected, the returned candidate is entitled
to plead and prove that the election petitioner was guilty of corrupt
practice in the election in question, and was, therefore, not entitled to be
declared as duly elected. Their Lordships scanned the anatomy of Sections
9, 15(1), 16(1), 17(1), 19(1) and 19(2) of the DMC Act and various
provisions of the 1951 Act and expressed the view that the right to
recriminate cannot be legitimately spelled out of Section 9(1)(d) without
doing violence to its language or unduly stretching it. After so stating,
their Lordships have held as follows:

“17. The above interpretation fits better in the general scheme of
the Corporation Act. As will be apparent from Section 19, quoted
earlier, the tribunal i.e. the District Judge can pass only three
kinds of final orders indicated in Clauses (a), (b) and (c) of sub-

I
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section (1) of that section. The District Judge's inquiry at the
trial of an election petition is, therefore, limited to the investigation
of those matters only which will enable him to make the orders
specified in Section 19(1). But, where in a composite petition,
like the one in the present case, relief is claimed that the petitioner
be declared elected in place of the returned candidate, the District
Judge is to investigate if either of the two conditions for the
grant of a further declaration, specified in Section 19(2) is made
out. That is to say, he has to confine his enquiry to the
determination of either of these two questions namely: (a) whether
in fact the petitioner received a majority of the valid votes, or (b)
whether the petitioner would have but for the votes obtained by
the returned candidate, obtained a majority of the valid votes.
Rule 68(1) of the Rules framed under the Corporation Act, defines
“valid vote” as "every ballot paper which is not rejected under
Rule 67 shall be counted as one valid vote". The concept of
“validity” of votes is different from that of “corrupt practices”
defined in Section 22 on the basis of which an election petition
can be instituted. In such a composite petition, apart from rebutting
the allegations made against him in the petition, all that the returned
candidate can further show is that the petitioner did not in fact
receive the majority of valid votes and is therefore, not entitled
to the further declaration of his due election. In the absence of
a provision specifically conferring such a right, the returned
candidate cannot allege and prove further that even if the petitioner
had obtained a majority of valid votes, he could not be granted
the declaration of his due election because he had committed
corrupt practices. Such plea and proof will, in reality, be in the
nature of a counter-attack, not necessary for legitimate defence.”

37. Though this decision was rendered in a different context, yet
the same throws some light on the interpretation to be placed on Section
19(2) of the DMC Act. As has been held by the Lordships, the District
Judge can only pass three kinds of final orders as indicated in clauses
(a), (b) and (c) of sub-section (1) of Section 19. In a composite petition,
when there is a declaration made for declaring the election petitioner
elected, it is obligatory on the part of the District Judge, the election
tribunal, to ascertain whether in fact the election petitioner has received
a majority of the valid votes, or whether he would have, but for the votes
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obtained by the returned candidate, obtained a majority of the valid votes.
Their Lordships have made a distinction between the concept of valid
votes and that of corrupt practice. What is of signification is that it is
obligatory on the part of the District Judge to enquire to determine the
questions. Be it noted, it has been held that in the absence of the provisions
specifically conferring a right of recrimination, the returned candidate
cannot allege and prove further that even if the petitioner had obtained
a majority of valid votes, he could not be granted the declaration of his
due election because he had committed corrupt practices. It was stated
to be counter attack but not a legitimate defence. It is noticeable that the
whole case also related to the plea raised by a returned candidate but the
submission of Mr. Singh is that the enquiry is limited and he is only
required to do the arithmetical exercise. Per-contra, the contention of Mr.
Krishnamani is that the analogy drawn by the learned Single Judge between
Section 101 of the 1951 Act and Section 19(2)(b) of the DMC Act is
fundamentally correct and cannot be flawed.

38. To appreciate the said submission, we may reproduce Section
101 of the Representation of the People Act (43 of 1951):

“101. Grounds for which a candidate other than the returned
candidate may be declared to have been elected, - (1) If any
person who has lodged a petition has, in addition to calling in
question the election of the returned candidate, claimed a
declaration that he himself or any other candidate has been duly
elected and the High Court is of opinion —

(a) that in fact the petitioner or such other candidate received a
majority of the valid votes; or

(b) that but for the votes obtained by the returned candidate by
corrupt practices the petitioner or such other candidate would
have obtained a majority of the valid votes.

[the High Court shall after declaring the election of the returned
candidate, as the case may be, to have been duly elected.]”

39. Mr. Singh has made an endeavour to draw a distinction between
corrupt practice and valid votes. There can be no doubt that there are
certain distinctions but the question that emerges for consideration is
whether the tribunal can straight away exclude the votes of the elected
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candidate and declare the election petitioner to be elected.

40. In this context, we may refer with profit to the Constitution
Bench decision in Vishwanatha Reddy v. Konappa Rudrappa Nadgouda
and another, AIR 1969 SC 604, wherein the Apex Court has held as
follows:

........ When there are only two contesting candidates, and one
of them is under a statutory disqualification, votes cast in favour
of the disqualified candidate may be regarded as thrown away,
irrespective of whether the voters who voted for him were aware
of the disqualification. This is not to say that where there are

“more than two candidates in the field for a single seat, and one
alone is disqualified. on proof of disqualification all the votes cast
in _his favour will be discarded and the candidate securing the

next highest number of votes will be declared elected. In such
a case, question of notice to the voters may assume significance,

for the voters may not, if aware of the disqualification have
voted for the disqualified candidate.

13. The view that we are taking is consistent with the implication
of Cl. (b) of Section 101. When in an election petition which
complies with Section 84 of the Act it is found at the hearing
that some votes were obtained by the returned candidate by
corrupt practices, the Court is bound to declare the petitioner or
another candidate elected if, but for the votes obtained by the
returned candidate by corrupt practice, such candidate would
have obtained a majority of votes. In cases falling under Clause
(b) of Section 101 the Act requires merely proof of corrupt
practice, and obtaining votes by corrupt practice: it does not
require proof that the voters whose votes are secured by corrupt
practice had notice of the corrupt practice. If for the application
of the rule contained in Clause (b) notice to the voters is not a
condition precedent, we see no reason why it should be insisted
upon in all cases under Clause (a). The votes obtained by corrupt
practice by the returned candidate, proved to be guilty of corrupt
practice, are expressly excluded in the computation of total votes
for ascertaining whether a majority of votes had been obtained
by the defeated candidate and no fresh poll is necessary. The

same rule should, in our judgment, apply when at an election
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was not the sole surviving continuing candidate left in the field,
after exclusion of the disqualified candidate, Shri John. The
election in question was not held by mode of single transferable

there are only two candidates and the returned candidate is found A vote, according to which a simple majority of votes secured

to be under a statutory disqualification existing at the date of the ensures the success of a candidate, but by proportional

filling of the nomination paper.” representation with single transferable vote, under which system
) . the success of a candidate normally depends on his securing the

[Emphasis supplied] B requisite quota.

. i . i . . . . . .

41. In Thiru John v. The Returning Officer and others, Ofﬁcer an.d otl.lers (1977) 61. However, the principle underlying the obiter in Viswanatha
3 SCC 540, the Apex Court referred to the dictum in Vishwanatha . . . .
Reddy (supra) and opined thus: v. Konappa, which we have extracted, is applicable to the instant

y {sup Pl us: case because here, after the exclusion of the disqualified candidate,

“59. The dictum of this Court in Viswanatha v. Konappa (supra) C C two continuing candidates were left in the field.”
does not advance the case of the appellant, Shri Subramanyam. (Emphasis added]
In that case, the election in question was not held according to P
the system of a single transferable vote. There were only two 42. In Prakash Khandre v. Dr. Vijay Kumar Khandre and
candidates in the field for a single seat, and one of them was D D others, (2002) 5 SCC 568, the Apex Court posed the question No. (1)
under a statutory disqualification. Shah, J. (as he then was) as follows:
king for the Court, held that the vot t in f: f th
sPea 1n.g. or e. ourt, fie at The Voles cast 1 Tavour © .e (1) In an election petition under the RP Act when contest for
disqualified candidate may be regarded as thrown away, even if . . .
. election to the post of MLA is by more than two candidates for
the voters who had voted for him were unaware of the . . e
. . . . . E one seat and a candidate, who was disqualified to contest the
disqualification, and the candidate securing the next highest number . :
election — whether the Court can declare a candidate who has
of votes was declared elected. The learned Judge was however .
careful enough to add: secured next higher votes as elected?
This is not to say that where there are more than two After posing the aforesaid question and referring to various decisions,
candidates in the field for a single seat, and one alone is F  their Lordships have expressed thus:
disqualified, on proof of disqualification all the votes cast “In view of the aforesaid settled legal position, in our view, the
in his favour will be discarded and the candidate securing impugned order passed by the High Court declaring the election
the next highest number of votes will be declared elected. petitioner as elected on the ground that the votes cast in favour
In such a case, question of notice to the voters may G of the elected candidate (appellant) are thrown away was totally
assume significance, for the voters may not, if aware of erroneous and cannot be justified. As held by the Constitution
the disqualification, have voted for the disqualified Bench in Konappa case that some general rule of election law
candidate. prevailing in the United Kingdom that the votes cast in favour of
60. The ratio decidendi of Viswanatha v. Konappa is applicable H a person who is found disqualified for election may be regarded
only where (a) there are two contesting candidates and one of as “tl?rown.a_wa}./” only if the V(?ters had noticed b.efo.re th.e poll
them is disqualified. (b) and the election is on the basis of single the disqualification of the candidate, has no application in our
non-transferable vote. Both these conditions do not exist in the country apd has only- merit of antiquity. We would observe that
present case. As already discussed, Shri Subramanyam appellant I the question of sending such notice to all voters appears to us

alien to the Act and the Rules. But that question is not required
to be dealt with in this matter. As stated earlier, in the present
case for one seat, there were five candidates and it would be
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impossible to predict or guess in whose favour the voters would
have voted if they were aware that elected candidate was

disqualified to contest election or if he was not permitted to
contest the election by rejecting his nomination paper on the

ground of disqualification to contest the election and what would
have been the voting pattern. Therefore, order passed by the

High Court declaring the election petitioner - Dr. Vijay Kumar
Khandre as elected requires to be set aside.”

[Underlining is ours]

43. Testing the present factual matrix on the anvil of the aforesaid
enunciation of law, it is difficult to accept how the voting pattern would
have been because there is a multi-cornered contest and it is very difficult,
in the absence of any kind of pleading or evidence, to arrive at the
conclusion that the election petitioner should have been declared elected.
The principle that has been enunciated by the Constitution Bench in
Vishwanatha Reddy (supra) is squarely applicable to the case at hand.

44. Consequently, both the appeals, being sans substance, stand
dismissed without any order as to costs.
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FAO

SMT. SUMAN KHANNA «..APPELLANT
VERSUS
SHRI MUNEESH KHANNA ...RESPONDENT
(KAILASH GAMBHIR, J.)

FAO NO. : 439/2003 & CROSS DATE OF DECISION: 18.02.2011
OBJECTIONS NO. : 1788/2003

Hindu Marriage Act, 1955—S. 13 (1) (ia) and (ib)—
Cruelty—Desertion—Parties married at Delhi according
to Hindu Rites and Ceremony—Problem started from
the time of honeymoon which continued till they stayed
together—Respondent alleged that the appellant was
under the influence of her parents and would leave
matrimonial home time and again—Disturbed due to
cruel conduct—Appellant attempted to commit suicide—
Trial court granted decree of divorce on the ground of
cruelty—Preferred appeal—Contended inter-alia that
respondent admitted in his cross-examination that
appellant could not have inserted her finger into
electric shocket due to narrow width of hole—Also
admitted no power plugs in any portion of rented
home where they were living together—Also failed to
prove appellant made any attempt to commit suicide
by laying herself in front of DTC Bus—Respondent
submitted, no cross-examination of landlady with
regards to the attempt made to\ commit suicide on two
occasions by inserting finger in socket and threatening
to come underneath the DTC bus—Court observed,
the contention that the width of socket too narrow
lack force as it was not the case of respondent that
she literally put finger inside the socket—Held—Cruelty
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has not been defined—It is not possible to put concept
in strait jacket formula—Cruelty can be physical or
mental, intentional or unintentional—Respondent
husband alleged behaviour of appellant caused him
mental pain, sufferings and humiliation—Threat by wife
to commit suicide would in the ambit of mental cruelty
trial court judgment upheld—Appeal dismissed.

Now the question that arises before the court is that whether
the above said acts proved by the respondent amount to
‘cruelty’ as envisaged under section 13(1) (ia) of the Hindu
Marriage Act, 1955 for dissolution of marriage. Cruelty has
not been defined in the Act and rightly so as it is not
possible to put this concept in a strait jacket formula. Cruelty
can be physical or mental, intentional or unintentional. The
present is a case of mental cruelty where the respondent
husband has alleged that the behaviour of the appellant
caused him mental pain, suffering and humiliation. But it
cannot be lost sight of the fact that the normal wear and tear
of married life cannot be stretched too far to be regarded as
cruelty for the purposes of this section. The conduct
complained of should be grave and weighty so as to satisfy
the conscience of the court that the relationship between
the parties has deteriorated to such an extent that it cannot
be reasonably expected by them to live together without
mental pain, agony and distress. The Hon’ble Apex Court in
the case of Samar Ghosh vs. Jaya Ghosh (2007) 4 SCC
511 after analyzing all the case laws of India and other
countries gave a non exhaustive list of acts that may amount
to mental cruelty. It was held that:

“72. On proper analysis and scrutiny of the judgments
of this Court and other Courts, we have come to the
definite conclusion that there cannot be any
comprehensive definition of the concept of 'mental
cruelty' within which all kinds of cases of mental
cruelty can be covered. No court in our considered
view should even attempt to give a comprehensive
definition of mental cruelty.
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74. No uniform standard can ever be laid down for
guidance, yet we deem it appropriate to enumerate
some instances of human behavior which may be
relevant in dealing with the cases of 'mental cruelty'.
The instances indicated in the succeeding paragraphs
are only illustrative and not exhaustive.

(i) On consideration of complete matrimonial life of the
parties, acute mental pain, agony and suffering as
would not make possible for the parties to live with
each other could come within the broad parameters of
mental cruelty.

(i) On comprehensive appraisal of the entire
matrimonial life of the parties, it becomes abundantly
clear that situation is such that the wronged party
cannot reasonably be asked to put up with such
conduct and continue to live with other party.

(iii) Mere coldness or lack of affection cannot amount
to cruelty, frequent rudeness of language, petulance
of manner, indifference and neglect may reach such
a degree that it makes the married life for the other
spouse absolutely intolerable.

(iv) Mental cruelty is a state of mind. The feeling of
deep anguish, disappointment, frustration in one
spouse caused by the conduct of other for a long time
may lead to mental cruelty.

(v) A sustained course of abusive and humiliating
treatment calculated to torture, discommode or render
miserable life of the spouse.

(vi) Sustained unjustifiable conduct and behavior of
one spouse actually affecting physical and mental
health of the other spouse. The treatment complained
of and the resultant danger or apprehension must be
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very grave, substantial and weighty.

(vii) Sustained reprehensible conduct, studied neglect,
indifference or total departure from the normal
standard of conjugal kindness causing injury to mental
health or deriving sadistic pleasure can also amount
to mental cruelty.

(viii) The conduct must be much more than jealousy,
selfishness, possessiveness, which causes
unhappiness and dissatisfaction and emotional upset
may not be a ground for grant of divorce on the
ground of mental cruelty.

(ix) Mere ftrivial irritations, quarrels, normal wear and
tear of the married life which happens in day to day
life would not be adequate for grant of divorce on the
ground of mental cruelty.

(x) The married life should be reviewed as a whole
and a few isolated instances over a period of years
will not amount to cruelty. The ill-conduct must be
persistent for a fairly lengthy period, where the
relationship has deteriorated to an extent that because
of the acts and behavior of a spouse, the wronged
party finds it extremely difficult to live with the other
party any longer, may amount to mental cruelty.

(xi) If a husband submits himself for an operation of
sterilization without medical reasons and without the
consent or knowledge of his wife and similarly if the
wife undergoes vasectomy or abortion without medical
reason or without the consent or knowledge of her
husband, such an act of the spouse may lead to
mental cruelty.

(xii) Unilateral decision of refusal to have intercourse
for considerable period without there being any physical
incapacity or valid reason may amount to mental
cruelty.
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(xiii) Unilateral decision of either husband or wife after
marriage not to have child from the marriage may
amount to cruelty.

(xiv) Where there has been a long period of continuous
separation, it may fairly be concluded that the
matrimonial bond is beyond repair. The marriage
becomes a fiction though supported by a legal tie. By
refusing to sever that tie, the law in such cases, does
not serve the sanctity of marriage; on the contrary, it
shows scant regard for the feelings and emotions of
the parties. In such like situations, it may lead to
mental cruelty.” (Para 20)

Cruelty thus depends on case to case basis and what may
be cruelty in one case may not be cruelty in the other.
Sometimes a taunt or an insult may be more painful than a
physical assault. The factors that may be considered are
the social status of the parties, the economic background,
education and upbringing, for coming to the conclusion
whether the conduct complained of would touch the pitch of
severity which would make it impossible for the parties to live
with each other. The incidents alleged in the present case
are of a nature where apart from the actual physical assault
by the brother and father of the appellant on different
occasions, evidently the appellant has herself not fulfilled
her marital obligations. The parties got married on 13.4.90,
and on the honeymoon itself there arose differences between
them. The appellant left the house for the first time within
two months of her marriage which is highly unusual for a
newly married lady unless something catastrophic takes
place. The petition for divorce was filed by the respondent
on 15.1.92, just within a period of almost two years from the
date of the marriage demonstrating that the desiderata of
matrimony, understanding and tolerance were abysmally
amiss between the parties. It was also proved on record by
the respondent that the appellant had threatened to commit
suicide on two occasions. It was held by the Apex Court in
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the case of N.G Dastane vs S.Dastane AIR 1975 SC 1534
that the threat by the spouse to put an end to her own life
would amount to cruelty. It was further reiterated by this
court in the case of Smt.Savitri Balchandani vs. Mulchand
Balchandani AIR 1987 Delhi 52 and now recently by the
Bombay High Court in 2009 in the case of Mrs. Sanjivani
Vs. Mr. Bharat that the threat by the wife to commit suicide
would come in the ambit of mental cruelty. The threat of
ending her life by the wife and constant bickering to the
extent that the husband has to invariably make sure that
she does not take an extreme step to commit suicide would
undoubtedly create a hostile atmosphere where the wife
would treat the husband as her enemy and would certainly
cause great stress to the husband. Hence, the persistent
piquing conduct of the appellant in the present case is
antithetic to the natural love, affection, trust and conjugal
kindness and has caused to the respondent mental pain,
agony and suffering which amounts to mental cruelty as
envisaged under section 13(1) (ia) of the Act. (Para 21)

It is often found that the malaise of the interference of
parents in the married life of their daughters has become a
major cause playing havoc with the matrimonial lives of
young couples. All the parents guide, teach and discipline
their daughters and are concerned about her welfare after
marriage but it is imperative for the parents to draw a line
as the prime concern should be that their daughter is
happily settled in a new atmosphere at the husband’s place
but not with day—to-day monitoring of the affairs taking place
at the matrimonial home of the daughter. Parents should not
become uninvited judges of the problems of their daughter,
becoming an obstacle in the daughter’'s married life, to plant
thoughts in her mind and gain control over her and promoting
disharmony in her family life. They are expected to advise,
support and believe in their upbringing maintaining a discreet
silence about the affairs of the matrimonial relationship. The
present case is an unfortunate example where the parents
of the appellant, instead of putting out the fire have fuelled
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and fanned it, resulting in the disruption of the sacred bond
of marriage. (Para 22)

Important Issue Involved: (i) The word cruelty is not
defined and it is not possible to put concept of in strait
jacket formula (ii) the cruelty can be physical or mental,
intentional or unintentional.

[Gu Si]
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KAILASH GAMBHIR, J.

1. By this appeal filed under Section 28 of the Hindu Marriage Act,
1955 the appellant seeks to set aside the 3rd judgment and decree dated
June, 2003 passed by the learned Addl. District Judge, Delhi, whereby
the petition filed by the respondent under Section 13(1) (ia) and (ib) of
the Hindu Marriage Act was allowed and the marriage between the parties
was dissolved on the ground of cruelty under Section 13(1) (ia) of the
said Act.

2. Brief facts of the case relevant for deciding the present appeal
are that the parties got married on 13.4.90 at Delhi according to Hindu
rites and ceremonies. Problems started from the very inception of the
marriage from the time of the honeymoon and continued till the time they
stayed together. The main allegation of the respondent was that the
appellant was under the influence of her parents and would leave the
matrimonial home time and again. Disturbed by the cruel conduct of the
appellant, the respondent filed a petition for divorce on the ground of
cruelty and desertion which vide judgment and decree dated 3. 6.03 was
granted on the ground of cruelty. Feeling aggrieved with the same, the
appellant has preferred the present appeal.

3. Mr.R.P.Shukla, learned counsel appearing for the appellant
contended that the Exhibit PW-1/1, on which reliance has been placed by
the learned trial court, was forcefully got signed from the appellant. The
contention of the counsel was that the respondent husband clearly told
the appellant that if she wanted to save her marriage then she had to sign
the said agreement. Counsel thus submitted that the said agreement was
not signed by the appellant out of her own will and volition, but only with
a view to save her matrimony. So far the allegation of suicide against the
appellant is concerned, counsel contended that the respondent in his own
cross-examination has admitted the fact that the appellant could not have
inserted her finger in the socket due to the narrow width of the hole.
Counsel further submitted that the respondent had also admitted in his
cross-examination that there were no power plugs in any portion of the
tenanted home where the parties were living together. Counsel also
submitted that the respondent also failed to prove the fact that the appellant
made any attempt to commit suicide by laying herself in front of the
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DTC bus. The contention of the counsel was that the appellant being a
working woman has been travelling quite often in the DTC buses and,
therefore, she was not expected to take such a step. Counsel also submitted
that so far the affidavit Exhibit PW-1/2 is concerned, firstly the same
was not proved in accordance with the law and secondly nobody would
execute such an affidavit unless the same was to be filed in a court of
law. Counsel for the appellant further submitted that the allegation of the
respondent that he was not served with dinner when he visited his in
laws in the month of May, 1990 is highly improbable. The contention of
counsel for the appellant was that it would be inconceivable that once the
husband was invited over dinner by the in-laws then he would not be
served with dinner while the other family members would take dinner.
Counsel thus stated that the learned Trial Court has wrongly placed much
reliance on this incident, which in the given circumstances was highly
improbable.

4. Counsel for the appellant further submitted that even the incident
of 9.5.90 lacks any credibility as the respondent himself has admitted the
fact that it was a working day when he extended invitation to his friend
Mr. Kaushal Kumar Malik for lunch. The contention of counsel was that
the appellant was also working in the same office and, therefore, on a
working day it was highly improbable that the husband would send his
wife to the residence to prepare lunch for all the three persons. Counsel
also submitted that the said witness Mr. Kaushal Kumar Malik was not
produced in evidence by the respondent and for withholding the said
material witness the learned Trial Court ought to have drawn an adverse
inference against the respondent. Counsel also submitted that the
respondent in his cross examination admitted the fact that he reached
back home at 4.00 P.M. on 9.5.1990 alongwith his friend which cannot
be a usual time for taking lunch as the respondent in his cross examination
admitted the fact that usually he took lunch at 2 p.m or 2.30 p.m.
Counsel also submitted that no quarrel or any incident had taken place
on 9.5.1990. PW—2 Smt. Nirmala Tiwari in her evidence clearly admitted
the fact that no fight took place between the parties on 9.5.1990. Counsel
contended that no evidence was led by the respondent to prove the fact
that the appellant had cut short the honeymoon trip at the instance of her
parents and even in the absence of any proof the learned trial court has
heavily relied upon the said allegation. Counsel submitted that the respondent
also did not prove the fact that after cutting short the said honeymoon
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trip he had joined the office before the leave period expired. Counsel
further submitted that the parties would not have stayed at Ambala after
their return from honeymoon had there been any curtailment in the
honeymoon period at the instance of the appellant. Counsel also submitted
that it is not the case of the respondent that the appellant had immediately
gone to the house of her parents after returning from honeymoon. Counsel
submitted that the respondent failed to prove on record that any complaint
was lodged by the appellant with the RBI Women Forum as no evidence
was led by the respondent to prove such a fact. Counsel further submitted
that a false allegation was leveled by the respondent that he was not being
allowed to visit his parents’ house at Ambala and the falsity of this
allegation is apparent from the fact that even the delivery of the first child
had taken place at Ambala while better medical facilities were available
in Delhi. Counsel further submitted that the learned trial court has also
given a wrong finding with regard to Ex. PW1/3 dated 14.8.90, as the
said document was neither signed by the appellant nor by her parents.
PW 3 Mr. B.L Chawla has also deposed in his evidence that the said
document was not signed by the appellant. In support of his arguments,
counsel for the appellant placed reliance on the judgment of the Hon’ble
Supreme Court in the case of Neelam Kumar Vs. Dayarani JT 2010
(6) SC 441.

S. Refuting the arguments of counsel for the appellant, Mr. Chawla
counsel for the respondent submitted that the appellant in her cross
examination as RW—1 has duly admitted not only her own signatures
but the signatures of her mother and brother on Ex. PW1/1 and same is
the position so far her affidavit Ex. PW1/2 is concerned. The contention
of the counsel was that appellant is a well educated lady holding M.Com
degree and therefore she had signed the said document after having fully
gone through the contents of the same and it was never the case of the
appellant that she had signed the said document to save her marriage.

6. Counsel further submitted that differences between the parties
had arisen right at the beginning of their married life and the appellant had
left the matrimonial house on 5.6.90. The contention of the counsel was
that the said agreement dated 14.6.90 was signed by the appellant after
fully realizing her faults and the respondent wanted to ensure that she
would not repeat any such acts again. Counsel thus submitted that a
detailed affidavit was signed by the appellant which was duly witnessed
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by the parents of the appellant and father of the respondent and other
witnesses. Counsel further submitted that the appellant in her cross-
examination also admitted the fact that she was not happy during her stay
at Shimla. Counsel also submitted that the appellant did not cross-examine
PW—2, Smt. Nirmala Tiwari on her deposition with regard to the attempts
made by the appellant to commit suicide, first time by making an attempt
to insert her finger in the socket and second time by threatening to come
under the DTC bus. PW—2 further confirmed the visit of Mr. Kaushal
Malik on 9.5.90 and she was not cross-examined by the appellant so as
to refute the visit of Mr. Kaushal Malik on that day.

7. Counsel for the respondent further argued that the respondent
had duly proved on record the incident which had taken place on 05.06.1990
when the respondent was humiliated by the father of the appellant in the
presence of the local people. Drawing attention of this Court to the
cross-examination of PW-1, counsel submitted that the visit of the
appellant’s parents to the matrimonial house at Multan Nagar on 05.06.1990
has been duly admitted by the appellant herself, as suggestion was given
by the appellant to the respondent confirming the visit of the appellant’s
parents on the said date. Counsel also stated that Ex.PW-1/1 and Ex.PW1/
2 were executed by the appellant keeping in view the entire background
of the facts of the preceding dates. Counsel also stated that the visit of
Mr. Kaushal Kumar Malik has been duly admitted by the appellant herself,
although she has taken a stand that he was invited for tea and there was
no provision in the house to offer lunch to him. Counsel also stated that
visit of Mr.Kaushal Kumar Malik has also been confirmed by PW-2
Smt.Nirmala Tiwari in her evidence. In support of his arguments, counsel
for the respondent placed reliance on the following judgments:

@) Naveen Kohli vs. Neelu Kohli I (2006) DMC 489 SC
(ii) Sujata Uday Patil vs. Uday Patil I (2007) DMC 6 SC

(i) Pranati Chatterjee vs. Goutam Chatterjee I (2007)
DMC 89 DB —Calcutta High Court

@iv) Rita Das Biswas vs. Trilokesh Das Biswas I (2007)
DMC 96 DB —Gauhati High Court

(v) Sanghamitra Ghosh vs. Kajal Kumar Ghosh I (2007)
DMC 105 SC

(vi)  M/s Chunni Lal vs. Hartford Fire Insurance AIR 1958
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Punjab 440

(vii) Traders Syndicate vs. Union of India AIR 1983 Calcutta
337

(viii) Mahant Mela Ram vs. SGPC AIR 1992 P & H 252

8. I have heard learned counsel for the parties at considerable
length and gone through the records.

9. The respondent had filed a petition under Section 13(1) (ia) and
(ib) of the Hindu Marriage Act, 1955 and vide judgment and decree dated
03.06.2003, the learned trial court allowed the petition of the respondent
on the ground of cruelty under Section 13 (1) (ia) of the said Act, while
on the ground of desertion, the petition was dismissed. Feeling aggrieved
with the said judgment and decree, the appellant-wife has preferred the
present appeal, while a cross-appeal was also filed by the respondent
challenging the finding of the learned trial court dismissing the petition of
the respondent under Section 13 (1) (ib) of the said Act on the ground
of desertion.

10. During the course of arguments, learned counsel for the
respondent did not press the cross-appeal filed by the respondent and,
therefore, arguments were heard by this Court confining to the challenge
made by the appellant to the said judgment and decree dated 03.06.2003.

11. The prime incidents of cruelty mainly relied upon by the learned
trial court in the impugned judgment and decree dated 03.06.2003 can be
enumerated as under:

(1) As per the respondent, the agreement and affidavit dated
14.6.90 duly proved on record by the respondent as
Ex.PW-1/1 and Ex. PW-1/2 respectively, clearly reflect
that there was a constant interference of the parents of
the appellant in the matrimony as the appellant was under
the constant influence of her parents and she used to
leave the matrimonial house time and again at the instance
of her parents.

(ii))  The appellant made an attempt to commit suicide by
inserting her finger in the socket in the first week of
August, 1990 and once she also gave a threat to commit
suicide by laying before the DTC bus.
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(i)  The document Ex.PW-1/3 was proved on record by PW-
3 Shri B.L.Chawla to prove the fact that the appellant had
left the company of the respondent at the instance of her
parents. By this document also, the respondent proved the
continuous interference of the parents of the appellant in
their matrimonial life.

(iv)  Humiliation of the respondent when a colleague of the
respondent Mr.Kaushal Malik was not served with lunch
on 09.05.1990, although he was invited for lunch and the
appellant was sent back home from her office to prepare
lunch for them.

(v)  On 5.6.90, both the parents of the appellant came to the
matrimonial home at Multan Nagar and the father of the
appellant was drunk and created a scene outside the house
by alleging that the respondent had taken dowry in the
marriage and that the appellant is not being given food.

(vi)  Physical assault of the respondent by the father of the
appellant at appellant’s parental house in the presence of
the appellant after the celebration of their first marriage
anniversary at Ambala on 13.4.91.

(vii) Manhandling of the respondent by the brother of the
appellant on 03.07.1991, the incident which happened in
the presence of the land lady Mrs.Nirmala Tiwari and a
tenant Mrs.Jain.

12. The marriage between the parties was solemnized according to
Hindu rites and ceremonies on 13.04.1990 and the relationship between
the parties soured right from the very beginning. As per the respondent,
their honeymoon trip was curtailed due to the intervention of the parents
of the appellant. Execution of the agreement and the affidavit just within
a period of about two months of the marriage no doubt is an unusual
step, but the precise question which would arise is that under what
circumstances the need arose for the parties to execute the agreement
Ex.PW-1/1 and for the respondent to sign the affidavit Ex.PW-1/2.

13. Learned counsel for the appellant vehemently argued that the
said affidavit and the agreement were signed by the appellant just with
a view to save her marriage, as otherwise she would not have agreed to
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sign the said documents. Undoubtedly, both the parties are well educated
and were employed in the same Bank and it cannot be easily believed that
the appellant would have signed such a detailed agreement duly supported
by her affidavit without there being any background of repeated visits of
the appellant to her parental home and constant interference of the parents
of the appellant in her matrimonial life. So far the averments of the
agreement and affidavit highlighting the fact that there was no exchange
of dowry articles and only a few articles were presented in the marriage
and that the marriage was a simple affair , this Court does not find
anything wrong in the same as due to stringent criminal provisions, the
parents and the family members of the husband often become the easy
targets and victims of humiliation and embarrassment visiting the Crime
Against Women Cell, Police Stations and the Courts and sometimes to
the extent of suffering imprisonment. It was probably to save such a
situation, that the aforesaid assertions relating to dowry articles must
have been inserted in the said agreement and affidavit. Through the said
affidavit, the parents of the appellant also gave some sort of assurance
to the respondent that they will not interfere in any manner whatsoever
in the matrimonial lives of the parties. Such a written statement given by
the parents of the appellant does give strength to the plea of the respondent
that there was a constant interference from the side of the parents and
family members of the appellant in their matrimonial life. The said
agreement and the affidavit have not been disputed by the appellant. The
agreement is also signed by the appellant, her parents as well as her
brotherand from the side of the respondent, the respondent himself, his
father Mr. Kedar Nath Khanna, Mr O.P Tiwari and Mr. K.K Malik. The
plea taken by the appellant that the said affidavit and the agreement were
signed by her under threat is not at all convincing as the said affidavit
and the agreement were not only signed by the appellant herself but by
her parents and brother as well. The appellant has also taken a plea in
her written statement that the respondent had procured her signatures on
blank papers and blank stamp papers and even she had signed the suicide
note with a view to save her marriage, but no weightage can be given
to such unsubstantiated pleas as the appellant has not produced her
parents and her brother in the witness box to prove her defence that the
said documents were executed by all of them under the alleged threat of
the respondent. There is thus no reason to disbelieve the said documents
duly proved on record as Ex.PW-1/1 and PW-1/2 which give a clear
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picture about the continuous interference of the parents in the matrimonial
life of the appellant and her husband.

14. The second incident, on which reliance was placed by the
learned trial court to grant decree of divorce on the ground of cruelty,
was that the appellant had once attempted to commit suicide by inserting
her finger in the socket and second time when she had given a threat to
lay down before the DTC bus. This testimony of the respondent-husband
was duly corroborated by PW-2 Smt.Nirmala Tiwari, the land lady of the
house, who is an independent witness. The learned trial court has rightly
given due credence to the testimony of PW-2 Smt.Nirmala Tiwari, who
in her cross-examination, deposed that in her presence the appellant gave
a threat of committing suicide by coming in front of DTC bus. PW-2
also supported the testimony of the respondent-husband with regard to
the attempt made by the appellant in the year 1990 to commit suicide by
putting her finger in the socket. The argument of counsel for the appellant
that the width of the socket was too narrow for the insertion of the
finger lacks force as it is not the case of the respondent that literally she
had put her finger inside the socket and had it been so then certainly the
appellant would have received an electric shock, which is not the case
of the respondent in the divorce petition.

15. Considering the next incident with regard to the document Ex.
PW 1/3, the argument of counsel for the appellant was that Ex.PW-1/
3 dated 14.08.1990 was neither signed by the appellant nor by her
parents and, therefore, no weightage could have been given by the learned
trial court to such a document. This argument of learned counsel for the
appellant is devoid of any force as Mr.B.L.Chawla entered the witness
box and proved the said document as Ex.PW-1/3. The appellant has not
disputed the fact that she left the matrimonial house on 14.08.1990 when
the said writing was executed by Mr.B.L.Chawla. Simply because the
said document was not signed by the appellant and her parents would not
imply that no meeting was arranged of the people of the locality on
14.08.1990 or that the appellant did not take the decision to leave the
matrimonial home on 14.08.90.

16. Coming to the next incident of 9.5.1990 when a friend of the
respondent husband was invited for lunch at their house, the argument
of the counsel for the appellant was that the respondent did not suffer
any humiliation, as the respondent could not have invited his friend for
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lunch on a working day. The contention of counsel for the appellant was
that the name of Mr.Kaushal Kumar Malik was duly enlisted in the list
of witnesses of the respondent, but still he was not produced in the
witness box to depose and therefore the learned trial court should have
drawn an adverse inference against the respondent. This argument of
counsel for the appellant is also devoid of any merit. No doubt Mr.
Kaushal Kumar Malik would have been the best witness to prove the
alleged humiliation inflicted by the appellant on the respondent on that day
when he was invited for lunch, but considering the fact that PW?2 Smt.
Nirmala Tiwari, who is the landlady of the respondent and is residing in
the same very property in her deposition confirmed the visit of the said
friend Mr. Kaushal Kumar Malik on 9.5.1990 and also the fact that the
appellant in her deposition also admitted the visit of Mr. Malik on the
same day, therefore, withholding of the said evidence of Mr. Kaushal
Kumar Malik will not prove fatal to the case of the respondent. The
appellant in her examinationin-chief has admitted the fact that she had
served the said friend with tea and biscuits and on that the respondent
started quarrelling with her in the presence of the said friend on the
ground that she had not prepared food for him. The explanation given by
the appellant for not preparing the food in her examination-in-chief is that
there was no provision in the house and secondly because it was not the
time for dinner. This explanation given by the appellant cannot hold any
water. To say that there was no provision in the house for preparing
lunch and the time when the said friend of the respondent visited the
house was not suitable for dinner, cannot be accepted as once the
husband and wife are both earning and are residing together the kitchen
of the house is expected to be properly equipped with necessary grocery
and eatable items. So far question of timing for lunch is concerned, the
same can always vary and lunch at 4 p.m in metropolitan cities like Delhi
is not that unusual.

17. So far the incident of 05.06.1990 when the respondent was
alleged to have been humiliated by the father of the appellant in the
presence of the local people is concerned; it was proved on record by
the respondent that the parents of the appellant had visited the matrimonial
house at Multan Nagar on 05.06.1990. The affidavit and the agreement
which were executed by the appellant and her parents on 14.06.1990 also
clearly suggest that the said incident of 05.06.1990 was a pre-cursor to
the execution of the said documents. The testimony of the respondent
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about the said incident of 05.06.1990 remained unrebutted as nothing
contrary to the same could be elicited by the appellant from the respondent
during his cross-examination.

19. Without going into the other allegations of cruelty leveled by the
respondent and the minor contradictions in the cross-examination of the
evidence of the respondent and the two witnesses adduced by him, there
is no room to disbelieve the case of the respondent duly proved by him
with the help of the said two witnesses PW 2 and PW3. I also do not
find any infirmity in the finding of the learned Trial Court taking a view
that the agreement and the affidavit proved on record by the respondent
as Exhibit PW 1/1, PW 1/2 explicitly show that there was a regular
interference from the side of the parents of the appellant and she used
to leave the matrimonial home at their provocation and instigation and due
to that there arose a need to execute the said documents.

20. Now the question that arises before the court is that whether
the above said acts proved by the respondent amount to ‘cruelty’ as
envisaged under section 13(1) (ia) of the Hindu Marriage Act, 1955 for
dissolution of marriage. Cruelty has not been defined in the Act and
rightly so as it is not possible to put this concept in a strait jacket
formula. Cruelty can be physical or mental, intentional or unintentional.
The present is a case of mental cruelty where the respondent husband
has alleged that the behaviour of the appellant caused him mental pain,
suffering and humiliation. But it cannot be lost sight of the fact that the
normal wear and tear of married life cannot be stretched too far to be
regarded as cruelty for the purposes of this section. The conduct
complained of should be grave and weighty so as to satisfy the conscience
of the court that the relationship between the parties has deteriorated to
such an extent that it cannot be reasonably expected by them to live
together without mental pain, agony and distress. The Hon’ble Apex
Court in the case of Samar Ghosh vs. Jaya Ghosh (2007) 4 SCC 511
after analyzing all the case laws of India and other countries gave a non
exhaustive list of acts that may amount to mental cruelty. It was held
that:

“72. On proper analysis and scrutiny of the judgments of this
Court and other Courts, we have come to the definite conclusion
that there cannot be any comprehensive definition of the concept
of 'mental cruelty' within which all kinds of cases of mental
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cruelty can be covered. No court in our considered view should
even attempt to give a comprehensive definition of mental cruelty.

74. No uniform standard can ever be laid down for guidance, yet
we deem it appropriate to enumerate some instances of human
behavior which may be relevant in dealing with the cases of
'mental cruelty'. The instances indicated in the succeeding
paragraphs are only illustrative and not exhaustive.

(i) On consideration of complete matrimonial life of the parties,
acute mental pain, agony and suffering as would not make possible
for the parties to live with each other could come within the
broad parameters of mental cruelty.

(i1) On comprehensive appraisal of the entire matrimonial life of
the parties, it becomes abundantly clear that situation is such that
the wronged party cannot reasonably be asked to put up with
such conduct and continue to live with other party.

(iii) Mere coldness or lack of affection cannot amount to cruelty,
frequent rudeness of language, petulance of manner, indifference
and neglect may reach such a degree that it makes the married
life for the other spouse absolutely intolerable.

(iv) Mental cruelty is a state of mind. The feeling of deep anguish,
disappointment, frustration in one spouse caused by the conduct
of other for a long time may lead to mental cruelty.

(v) A sustained course of abusive and humiliating treatment
calculated to torture, discommode or render miserable life of the
spouse.

(vi) Sustained unjustifiable conduct and behavior of one spouse
actually affecting physical and mental health of the other spouse.
The treatment complained of and the resultant danger or
apprehension must be very grave, substantial and weighty.

(vii) Sustained reprehensible conduct, studied neglect, indifference
or total departure from the normal standard of conjugal kindness
causing injury to mental health or deriving sadistic pleasure can
also amount to mental cruelty.
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(viii) The conduct must be much more than jealousy, selfishness,
possessiveness, which causes unhappiness and dissatisfaction
and emotional upset may not be a ground for grant of divorce
on the ground of mental cruelty.

(ix) Mere trivial irritations, quarrels, normal wear and tear of the
married life which happens in day to day life would not be
adequate for grant of divorce on the ground of mental cruelty.

(x) The married life should be reviewed as a whole and a few
isolated instances over a period of years will not amount to
cruelty. The ill-conduct must be persistent for a fairly lengthy
period, where the relationship has deteriorated to an extent that
because of the acts and behavior of a spouse, the wronged party
finds it extremely difficult to live with the other party any longer,
may amount to mental cruelty.

(xi) If a husband submits himself for an operation of sterilization
without medical reasons and without the consent or knowledge
of his wife and similarly if the wife undergoes vasectomy or
abortion without medical reason or without the consent or
knowledge of her husband, such an act of the spouse may lead
to mental cruelty.

(xii) Unilateral decision of refusal to have intercourse for
considerable period without there being any physical incapacity
or valid reason may amount to mental cruelty.

(xiii) Unilateral decision of either husband or wife after marriage
not to have child from the marriage may amount to cruelty.

(xiv) Where there has been a long period of continuous separation,
it may fairly be concluded that the matrimonial bond is beyond
repair. The marriage becomes a fiction though supported by a
legal tie. By refusing to sever that tie, the law in such cases,
does not serve the sanctity of marriage; on the contrary, it
shows scant regard for the feelings and emotions of the parties.
In such like situations, it may lead to mental cruelty.”

21. Cruelty thus depends on case to case basis and what may be
cruelty in one case may not be cruelty in the other. Sometimes a taunt
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or an insult may be more painful than a physical assault. The factors that
may be considered are the social status of the parties, the economic
background, education and upbringing, for coming to the conclusion
whether the conduct complained of would touch the pitch of severity
which would make it impossible for the parties to live with each other.
The incidents alleged in the present case are of a nature where apart from
the actual physical assault by the brother and father of the appellant on
different occasions, evidently the appellant has herself not fulfilled her
marital obligations. The parties got married on 13.4.90, and on the
honeymoon itself there arose differences between them. The appellant
left the house for the first time within two months of her marriage which
is highly unusual for a newly married lady unless something catastrophic
takes place. The petition for divorce was filed by the respondent on
15.1.92, just within a period of almost two years from the date of the
marriage demonstrating that the desiderata of matrimony, understanding
and tolerance were abysmally amiss between the parties. It was also
proved on record by the respondent that the appellant had threatened to
commit suicide on two occasions. It was held by the Apex Court in the
case of N.G Dastane vs S.Dastane AIR 1975 SC 1534 that the threat
by the spouse to put an end to her own life would amount to cruelty.
It was further reiterated by this court in the case of Smt.Savitri
Balchandani vs. Mulchand Balchandani AIR 1987 Delhi 52 and now
recently by the Bombay High Court in 2009 in the case of Mrs. Sanjivani
Vs. Mr. Bharat that the threat by the wife to commit suicide would
come in the ambit of mental cruelty. The threat of ending her life by the
wife and constant bickering to the extent that the husband has to invariably
make sure that she does not take an extreme step to commit suicide
would undoubtedly create a hostile atmosphere where the wife would
treat the husband as her enemy and would certainly cause great stress
to the husband. Hence, the persistent piquing conduct of the appellant in
the present case is antithetic to the natural love, affection, trust and
conjugal kindness and has caused to the respondent mental pain, agony
and suffering which amounts to mental cruelty as envisaged under section
13(1) (ia) of the Act.

22. It is often found that the malaise of the interference of parents
in the married life of their daughters has become a major cause playing
havoc with the matrimonial lives of young couples. All the parents guide,
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teach and discipline their daughters and are concerned about her welfare
after marriage but it is imperative for the parents to draw a line as the
prime concern should be that their daughter is happily settled in a new
atmosphere at the husband’s place but not with day—to-day monitoring
of the affairs taking place at the matrimonial home of the daughter.
Parents should not become uninvited judges of the problems of their
daughter, becoming an obstacle in the daughter’s married life, to plant
thoughts in her mind and gain control over her and promoting disharmony
in her family life. They are expected to advise, support and believe in
their upbringing maintaining a discreet silence about the affairs of the
matrimonial relationship. The present case is an unfortunate example
where the parents of the appellant, instead of putting out the fire have
fuelled and fanned it, resulting in the disruption of the sacred bond of
marriage.

23. Based on the above discussion, this Court does not find any
illegality or infirmity in the impugned judgment and decree passed by the
learned Trial Court. The judgment of the Apex Court relied upon by the
learned counsel for the appellant in the case of Neelam Kumar (supra)
will be of no help to the case of the appellant as the ground of irretrievable
break down of marriage has not been taken into consideration to uphold
the order of the learned Trial Court.

24. In the light of the foregoing, there is no merit in the present
appeal and the same is hereby dismissed.
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SHRI DEEP CHAND BHARTI «..APPELLANT
VERSUS
M/S FOOD CORPORATION OF INDIA ...RESPONDENT

(INDERMEET KAUR, J.)
DATE OF DECISION: 16.03.2011

Constitution of India, 1950—Article 311 (2)—Code of
Civil Procedure, 1908—Suit for declaration, permanent
injunction mandatory injunction—Service Law—FClI
(Staff) Regulation, 1971—Regulation 31-A—Regulation
63—Disciplinary proceedings—Probation of Offenders
Act—S. 12—Plaintiff was appointed as draftsman with
Food Corporation of India (FCI) on 16.04.1999—
Convicted and sentenced for offence punishable u/s
325 and 149 IPC with imprisonment and fine—Sentence
suspended-on 26.04.1999—Informed his employer only
on 4.6.1999 of involvement and conviction—In revision
against the sentence, sentence modified and was
released on probation for two years vide judgment
dated 12.07.2002—Respondent dismissed appellant
from service vide order dated 31.07.2003—Plaintiff
filed a suit against termination of service—Contended,
release on probation did not carry any disqualification—
Suit contested on the ground that plaintiff had not
come to court with clean hands—Trial Court held:
Mere release on probation does not mean that he is
absolved of moral turpitude and had concealed
material facts—Not informed department of his criminal
proceedings pending against him —Services rightly
terminated—In the first appeal, findings of court
affirmed—Second appeal preferred—Held that
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interference with finding of fact are called for only if
the same are perverse—Employee cannot claim a
right to continue in the service merely on the ground
that he had been given benefit of u/s 12 of Probation
of Offenders Act—The act of appellant in concealing
the fact of his involvement in criminal proceedings
and his resultant conviction being dishonest, amounts
to moral turpitude; not entitled to benefit—Appeal
dismissed.

h Sushil Kumar Singhal (supra) while dealing with the
provisions of Section 12 of the Probation of Offenders Act
the word “disqualification” attached to it the Apex Court had
noted as follows:

“18.In view of the above, the law on the issue can be
summarized to the effect that the conviction of an
employee in an offence permits the disciplinary
authority to initiate disciplinary proceedings against
the employee or to take appropriate steps for his
dismissal/removal only on the basis of his conviction.
The word “disqualification” contained in Section 12 of
the 1958 Act refers to a disqualification provided in
other statutes, as explained by this Court in the above
referred cases, and the employee cannot claim a right
to continue in service merely on the ground that he
had been given the benefit of probation under the
1958 Act.” (Para 14)

Moral turpitude has in fact been defined by the Supreme
Court in the case reported in (1996) 4 SCC 17 Pawan
Kumar Vs. State of Haryana. It is an expression which is
used in legal as also at societal parlance to describe
conduct which is inherently base, vile, depraved or having
any connection showing depravity. In (1997) 4 SCC1
Allahabad Bank Vs. Deepak Kumar Bhola this expression
“‘moral turpitude” was reconsidered to be explained as
follows:
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“The expression ‘moral turpitude’ is not defined
anywhere. But it means anything done contrary to
justice, honesty, modesty or good morals. It implies
depravity and wickedness of character or disposition
of the person charged with the particular conduct.
Every false statement made by a person may not be
moral turpitude, but it would be so it if discloses
vileness or depravity in the doing of any private and
social duty which a person owes to his fellow men or
to the society in general. If therefore the individual
charged with a certain conduct owes a duty, either to
another individual or to the society in general, to act
in a specific manner or not to so act he will still acts
contrary to it and does so knowingly, his conduct must
be held to be due to vileness and depravity. It will be
contrary to accepted customary rule and duty between
man and man.” (Para 15)

e N
Important Issue Involved: (i) The expression moral

turpitude means anything done contrary to justice, honesty,
modesty or good morals, (ii) The word disqualification
contained in Probation of Offenders Act 1958 refers to
disqualification provided in other statutes, (iii) an employee
cannot claim right to continue in service merely on the
ground that he had been given benefit of probation under
kProbation of Offenders Act, 1958.

J
[Gu Si ]
APPEARANCES:
FOR THE PETITIONER :  Mr. R.S. Hegde & Mr. Prakash

Chandra Sharma, Advocate.

FOR THE RESPONDENT ¢ Ms. Neelam Singh Advocate with
Mr. Tapas Ranjan Sethi Manager
(Legal).
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CASES REFERRED TO:

1. Sushil Kumar Singhal vs. Regional Manager, Punjab
National Bank (2010) 8 SCC 573.

2. State of M.P. vs. Hazari Lal (2008) 3 SCC 273.
3. Allahabad Bank vs. Deepak Kumar (1997) 4 SCCI.
4. Pawan Kumar vs. State of Haryana (1996) 4 SCC 17.

RESULT: Appeal Dismissed.
INDERMEET KAUR, J. (Oral)

1. This appeal has impugned the judgment and decree dated 5.6.2009
which had endorsed the finding of the trial judge dated 22.8.2007 whereby
the suit filed by the plaintiff Deep Chand Bharti seeking declaration,
permanent and mandatory injunction to the effect that the order terminating
his service be declared null and void was dismissed.

2. On 18.8.1978 the plaintiff was appointed as a draftsman with the
Food Corporation of India (hereinafter referred to as ‘the FCI’). He had
a unblemished record. On 16.4.1999 he was convicted under Section
325 and 149 of the Indian Penal Code (hereinafter referred to as ‘the
IPC’). He was sentenced on 17.4.1999. On 4.9.2009 he was suspended
from his service. Plaintiff filed his appeal against his conviction order
dated 16.4.1999; it was modified; plaintiff was released on probation vide
judgment dated 12.7.2002. These facts were duly informed to the
defendant department. Nevertheless the defendant vide order dated
31.7.2003 dismissed the plaintiff from his service. This has been challenged
by way of the present suit. Contention is that the plaintiff had been
released on probation under section 12 of the Probation of Offenders Act
(hereinafter referred to as ‘the act’). Plaintiff did not suffer from any
“disqualification” in terms of Article 311(2) of the Constitution of India.
He is liable to be reinstated.

3. In the written statement position was disputed. It was denied
that the plaintiff had informed the department about the criminal
proceedings which were initiated and pending against him. It was pointed
out that the defendant had not come the court with clean hands.

4. Seven issued were framed by the trial judge. Oral and documentary
evidence was led. FCI (Staff) Regulations 1971 were adverted to. The
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order dismissing the services of the plaintiff is dated 31.7.2003. Trial
judge was of the opinion that in view of the conviction which had been
suffered by the plaintiff in a criminal case under Section 325 read with
Section 149 of the IPC although he has been released on probation yet
this did not mean that he had been absolved of a moral turpitude; he had
suffered a disqualification; he had also concealed material facts and not
disclosed the details of the criminal proceedings pending against him. His
services were rightly terminated.

5. This finding of the trial judge was affirmed in appeal vide the
impugned judgment. The finding returned is as follows:

“ The appellant/plaintiff was no doubt released on probation
but he was not entitled to benefit of Section 12 of Probation of
Offenders Act as the appellant/plaintiff was termination as he did
not inform the department that he had been arrested in a criminal
case. This act of the appellant/plaintiff amounted to moral
turpitude.

The termination of service of appellant/plaintiff was not on
ground of conviction, but for concealment of the said fact from
the Department. The respondent/defendant was therefore,
authorzed to terminate the services of appellant/plaintiff as Food
Corporation of India Staff Regulation 1971.

The Ld. Trial court did not err in holding that as per Section
12 of Probation of Offenders Act the disqualification shall attach
with the conviction by specific provisions and in the present
case no such disqualification is given in IPC. Hence, Section 12
of Probation of Offenders Act is not applicable.

The appellant/ plaintiff contended that he was terminated on
31.07.2003 without holding an inquiry which was against the
principles of natural justice and in violation of Article 14. If the
order dated 31.07.2003 is illegal, then the appellant/plaintiff is to
approach the appropriate/competent authority so as to exhaust all
alternative available remedies as the suit was not maintainable
and the court cannot sit in appeal against the order of the
Defendant/Respondent Department on 31.07.2003.
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If the plaintiff is aggrieved by order dated 31.07.2003 then the
right course was to file an appeal in appropriate authority. The
applicant/plaintiff did not exhaust all other remedies available to
him and the Ld. Trial Court did not commit any error in holding
that the suit was not maintainable.”

6. On behalf of the appellant, it has been urged that finding of the
two courts below are illegal. The impugned judgment suffers from a
perversity. The punishment of dismissal awarded to the plaintiff for an
offence under Section 325 of the IPC when admittedly he had also been
released on probation is a penalty which is disproportionate to any
misdemean or if any on the part of the appellant. Learned counsel for the
appellant has placed reliance upon a judgment of the Apex court reported
in (2008) 3 SCC 273 State of M.P. Vs. Hazari Lal to support this
submission. It is pointed out that in this case also in similar circumstances
where the employee had been convicted under the provision of Section
323 of the IPC and has been sentenced with a fine only, his dismissal
from service without any enquiry was not called for; the Apex Court had
interfered with this finding and set it aside. Learned counsel for the
appellant has submitted that this judgment is applicable on all four corners
of the case of the appellant. The impugned judgment is also accordingly
liable to be set aside.

7. Arguments have been countered. It is pointed out that the FCI
(Staff) Rules enable the department to dismiss an employee by following
a special procedure without an enquiry. Reliance has been placed upon
(2010) 8 SCC 573 Sushil Kumar Singhal Vs. Regional Manager,
Punjab National Bank to support a submission that release on probation
does not entitle a person to ask for reinstatement in service. Such a
conviction suffers a disqualification.

8. This is a second appeal. Interference with the findings of fact
are called for only if the same are perverse. The substantial questions of
law have been embodied on page 22 of the appeal. They read as follows:

“A. Whether the suit filed for declaration and other reliefs is
maintainable in law?

B. Whether the finding of the courts below that the suit is not
maintainable without the plaintiff exhausting the alternative remedy
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of appeal is sustainable in law?

C. Whether the order of termination passed without giving
opportunity of hearing to the plaintiff is sustainable?

D. Whether in view of the binding decision of the Hon’ble
Supreme Court in State of M.P. Vs. Hazarilal-(2008) 3 SCC
273 AIR 2008 SC 13000 whether the order of termination passed
by the disciplinary authority without application of mind and
without recording proper satisfaction is legal and valid?

E. Whether in the facts and circumstances of the case the
impugned judgment of the courts below are sustainable in law?”

9. The order of the Disciplinary Authority dated 31.7.2003 dismissing
the services of the plaintiff is a speaking order running into five pages
(page-120 to 124) of the paper book. Admittedly the petitioner had been
convicted for an office under Sections 323/325/326 read with Section
149 of the IPC vide judgment dated 16.4.1999. On 17.4.1999 he had
been sentenced for a period of two years with a fine of “500/-; in default
of payment of fine to undergo RI for two months under Section 325 read
with Section 149 of the IPC; he has also been sentenced for the offence
under Section 323 IPC to undergo RI for six months and to pay a fine
of Rs. 300/-; in default of payment of fine to undergo RI for one month.
On 26.4.1999 the sentence of the appellant was suspended. His revision
before the ASJ was disposed of on 12.7.2002. His sentence was modified;
he was released on probation for a period of two years. Conviction was
maintained. The order of dismissal had recorded that the plaintiff had
concealed material facts of his arrest and subsequent release on bail; he
had informed his employer only vide his representation dated 04.6.1999.
This amounted to a mis-conduct under Regulation 32-A of the FCI
(Staff) Regulations. The penalty of dismissal was accordingly awarded.

10. The factual submissions as noted in the order dated 31.7.2003
are not in dispute. Learned counsel for the appellant has not been able
to give the date as to when the criminal proceedings were initiated against
him but admittedly when he was arrested for the said offence, he had
not intimated it to the department. In fact till 4.6.1999 no information
was given to the department about the criminal proceeding were pending
against him. This was a dishonest concealment on the part of the plaintiff.

A
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11. Regulation 63 of the FCI (Staff) Regulations, 1971 contains a
special procedure in certain cases:

“63. Special procedure in certain cases:

Notwithstanding anything contained in Regulation 58 to
Regulation 62:

(1) Where any penalty is imposed on an employee on the ground
of conduct which had led to his conviction on a criminal charge;
or

(i1) Where the disciplinary authority is satisfied for reasons to be
recorded by it in writing that it is not reasonably practicable to
hold an inquiry in the manner provided in these regulations.

(iii)) Where the Board is satisfied that in the interest of security
of the State, it is not expedient to hold any inquiry in the manner
provided in these regulations.

The disciplinary authority may consider the circumstances of the
case and make such orders thereon as it deems fit.”

12. Admittedly the plaintiff had been convicted in a criminal case.
It is also admitted intimation of that all proceedings prior to this conviction
(which was on 16.4.1999) had not been given by the plaintiff to the
defendant. For the first time on 04.6.1999 the department had been
informed. This was much after the date of his conviction. FIR would
have been registered much prior thereto; learned counsel for the appellant
has not been able to give the date of the registration of the FIR although
specific query has been posed to him on this count. Disciplinary authority
had passed a reasoned and speaking order. No interference is called for.

13. The facts of Hazari Lal (supra) are distinct. In that case the
employee had been convicted under Section 323 of the IPC and had been
sentenced to pay fine. He was a peon; it was noted that continuation of
service in the department of such an employee would not bring a bad
name. He was not convicted for any act involving moral turpitude. He
was not punished for any heinous offence. In these circumstances, his
order of dismissal was set aside. In the instant case, the petitioner has
been convicted for a higher offence i.e. for the offence under Section
325 of the IPC and has been released on probation. His punishment is
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also on a higher scale. That apart what had weighed utmost in the mind
of the Disciplinary Authority was the fact that there was a dishonest
concealment of facts by the appellant; there was not a whisper or any
intimation made by him to his department about the criminal proceedings
initiated and pending against him; even after his conviction which was on
16.4.1999, he waited up to 4.6.1999 to inform the department. This was
a material and dishonest concealment, it amounted to a moral turpitude.

14. In Sushil Kumar Singhal (supra) while dealing with the
provisions of Section 12 of the Probation of Offenders Act the word
“disqualification” attached to it the Apex Court had noted as follows:

“18.In view of the above, the law on the issue can be
summarized to the effect that the conviction of an employee in
an offence permits the disciplinary authority to initiate disciplinary
proceedings against the employee or to take appropriate steps for
his dismissal/removal only on the basis of his conviction. The

word ‘‘disqualification” contained in Section 12 of the 1958 Act
refers to a disqualification provided in other statutes, as explained
by this Court in the abovereferred cases. and the employee cannot

claim a right to continue in service merely on the ground that he
had been given the benefit of probation under the 1958 Act.”

15. Moral turpitude has in fact been defined by the Supreme Court
in the case reported in (1996) 4 SCC 17 Pawan Kumar Vs. State of
Haryana. It is an expression which is used in legal as also at societal
parlance to describe conduct which is inherently base, vile, depraved or
having any connection showing depravity. In (1997) 4 SCC1 Allahabad
Bank Vs. Deepak Kumar Bhola this expression “moral turpitude” was
reconsidered to be explained as follows:

“The expression ‘moral turpitude’ is not defined anywhere.
But it means anything done contrary to justice, honesty, modesty
or good morals. It implies depravity and wickedness of character
or disposition of the person charged with the particular conduct.
Every false statement made by a person may not be moral
turpitude, but it would be so it if discloses vileness or depravity
in the doing of any private and social duty which a person owes
to his fellow men or to the society in general. If therefore the
individual charged with a certain conduct owes a duty, either to
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another individual or to the society in general, to act in a specific
manner or not to so act he will still acts contrary to it and does
so knowingly, his conduct must be held to be due to vileness
and depravity. It will be contrary to accepted customary rule and
duty between man and man.”

16. The act of the plaintiff was clearly within the four corners of
the moral turpitude; he was dishonest and actively concealed the fact that
a criminal proceedings had been initiated and pending against him; that
he had been convicted in the criminal proceedings. It was only after his
conviction on 16.4.1999 that on 04.6.1999 he had chosen to make a
representation to the department for the first time about these criminal
proceedings against him.

17. The findings in the impugned judgment call for no interference.
No substantial question of law has arisen. Dismissed.
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SATYA PAL CHOPRA «..APPELLANT
VERSUS
STATE & ORS. ...RESPONDENTS
(MOOL CHAND GARG, J.)
FAO NO. : 259/2009 DATE OF DECISION : 21.03.2011

Indian Succession Act, 1925—S.63 (c)-WILL—Grant of
Probate—Indian Evidence Act, 1872—S. 68 Appreciation
of evidence—Petition seeking probate of Will dated
5.8.1989 allegedly made by deceased with respect to
her property in Pant Nagar Jungpura Extension
bequeathing the same in favour of appellant to the
exclusion of all other legal heirs—Deceased expired
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on 8.1.1991 leaving behind three sons and two
daughters—The sons and daughters except parents
gave no objection—Respondent no. 2 gave no
objection but described the Will as forged and
fabricated by respondents No. 3 to 5—Also asserted
Will dated 31.12.1989 in his favour—Filed separate
probate petition—Appellant in order to prove Will
examined himself and attesting witnhess, his brother
Yaspal Chopra and one more attesting withess—
Respondent no.4 examined himself and also examined
attesting witnesses of the Will dated 31.12.1989—ADJ
opined that deceased was of sound and disposing
mind at the relevant time—Witnesses examined by
appellant corroborated each other in their affidavit
but material contradictions in cross-examination inter-
alia witness specifically stated that his affidavit was
typed and nothing was written in hand—Led to the
inference that handwritten portion in his affidavit was
written without his knowledge or withess telling lie—
If the examination-in-chief ignored the entire statement
of withesses goes and cannot be considered or read
in evidence—Hence not reliable—Also observed, PW-
1 being son-in-law highly interested witness, had
grouse against the respondent whose house he had
to vacate—ADJ Held—There was suspicion regarding
execution of Will dated 5.8.1989—Decided the issue
against appellant—However found evidence of
respondent with respect to the Will dated 31.12.1989
to be trustworthy—No effective cross-examination
done on the manner of execution and attestation of
Will—Granted probate in favour of fourth respondent—
Court Held—Contradiction in the testimony of
withesses minor in nature since the evidence was
recorded after a gap of many years and memory can
fade—However, found one of the attesting witnesses
i.e. son-in-law had reasons to depose against the
respondent—Testimony of withesses raises doubt
about the veracity of their statements—Found the Will
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dated 5.8.1989 shrouded with suspicious circumstances
and Will dated 31.12.1989 was duly proved in
accordance with requirement of Section 63 (c) of
Indian Succession Act and Section 68 of Indian
Evidence Act—Appeal Dismissed.

Further the contradictions in the statements of both the
attesting witnesses of the first Will dated 05.08.1989, i.e.
PW-1 and PW-2 though seems to be minor but still raises
doubt, on the veracity of the statements made by both the
attesting witnesses and gives an impression of something
suspicious. On the other hand, a perusal of the statement
deposed by the attesting witness , Shri Sanjeev Verma,
RW4-1, appearing on behalf of the respondent is a clear
statement inasmuch as appellant was unable to point out
any contradiction in the statement of the witness, further no
suggestions were made by the appellant that the second
Will was forged and fabricated, in fact no effective cross-
examination was done by the appellant on the point of
manner of execution and attestation of the Will. The testimony
of RW4-1 is in accordance with the requirements of Section
63(c) of Indian Succession Act and Section 68 of Evidence
Act. More so, even the language of the second Will is quite
clear in itself and specifies the reason behind the testatrix
bequeathing her property in favour of the respondent,
hence the second Will in totality along with the statement of
the attesting witness do not raise any suspicion nor was
appellant able to point out any such discrepancy either in
the statement of the witness or in the Will. The second Will
also supersedes any earlier Will and also describes the Will
to be the last Will. (Para 17)

Important Issue Involved: (i) In order to prove the Will,
the testimony of attesting witness should be trustworthy
with respect to execution and attestation of Will.

[Gu Si]
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APPEARANCES:

FOR THE APPELLANT ¢ Mr. S.K. Mehra, Ms. Mamta Mehra,
Advocates.

FOR THE RESPONDENTS ¢ Ms. Padmini Handa, Ms. Monisha
Handa, Mr. Mohit D. Ram,
Advocates for R-4.

RESULT: Appeal dismissed.
MOOL CHAND GARG, J.

1. This appeal arises out of the order passed by the Addl. District
Judge dated 18.05.2009 whereby the probate petition filed by the appellant
for seeking letters of administration with Will dated 05.08.1989 annexed
has been dismissed.

2. Briefly stating the facts of this case are; that a probate petition
was filed by the appellant seeking probate of the Will dated 05.08.1989
alleged to have been executed by deceased Smt. Suhagwanti with respect
to property No. 17/7, Pant Nagar, Jangpura Extension, New Delhi
bequeathing that property in favour of the appellant to the exclusion of
all other legal heirs of the deceased testatrix. Smt. Suhagwanti expired on
08.01.1991 leaving behind three sons, namely, Shri Satya pal Chopra the
appellant, Shri Yash Pal Chopra, Shri Sushil Kumar Chopra the other two
brothers of Satya Pal Chopra and two daughters, namely Smt. Usha Rani
and Smt. Sunita. After the death of Smt. Sunita her legal heirs were also
brought on record.

3. Respondent No.2 gave no objection. However, the Will was
described as forged and fabricated by respondents No. 3 to 5. It was
also the assertion of Sushil Kumar Chopra that Will dated 31.12.1989
was executed by the deceased in his favour. He also filed a separate
probate petition subsequently on 07.08.2003 on the basis of the aforesaid
Will which was contested by the appellant and Shri Yash Pal Chopra. On
the pleadings, the following issues were framed by the Court:

“(1)  Whether the Will dated 5.8.89 was the Will duly executed
by the deceased and is the valid Will? OP-Satyapal

(2)  Whether the Will dated 31.12.89 was duly executed by
the deceased and is the valid will? OP-Sushil Kumar

522 Indian Law Reports (Delhi) ILR (2011) V Delhi

(3)  Which of the party is entitled to the probate in respect of
what property?

(4) Relief”

4. In order to prove his case, appellant Shri Satya Pal Chopra
examined himself as PW-3 and also examined two other witnesses namely
S. Anil Vij, PW-1 and Shri Yash Pal Chopra PW-2 the attesting witnesses
of the Will dated 5.8.89. Respondent No.4 Shri Sushil Kumar Chopra
stepped into witness box as R4W-2 and also examined Shri Sanjeev
Verma as R4W1 who is attesting witness of the Will dated 31.12.89.

5. Vide impugned order the Addl. District judge has opined that in
the relevant period the deceased testator was of sound and disposing
mind. In this regard it has been observed by the Addl. District Judge:

“First of all question of sound disposing mind of the testatrix
arises. Both the wills in question were executed within a period
of five months whereas death took place after a gap of more
than one year. Even if for the sake of arguments, it is presumed
that deceased became sick in November, 1989 and she remained
admitted in hospital for about fortnight and thereafter remained
confined to bed till her death which took place on 8.1.1991, then
also none of the witnesses of petitioner however alleged that due
to sickness, mental capacity of the testatrix had also suffered to
such an extent that she could not understand what was right or
wrong. Mere old age and suffering from sickness itself is not
sufficient to presume that testatrix was of unsound mind at the
relevant time of alleged execution of will as propounded by the
respondent. Otherwise also it is not the case of any party that
deceased was of unsound mind at the relevant "time either on
5.8.1989 or on 31.12.1989. No medical record of testatrix is
produced to show her alleged mental incapacity to execute the
Will so accordingly it is held that she was not mentally unsound
on both the day of execution of the Wills.”

6. With respect to the Will dated 05.08.1989 Ex. P1, PW1 and PW2
who were the witnesses examined by the appellant almost corroborated
each other in their affidavits. However, when cross-examination of both
these witnesses was considered and read along with the statement of
PW3 both have been found contradicting each other in various aspects.
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The contradiction noticed by the Addl. District Judge in the statement of
PW1 and PW2 are as under:

“PW-1 stated that he was called by the testatrix in her house on
5.8.89 through telephone at about 1 PM and he reached there at
about 3.30/4 PM and stayed there till 4.45. However, PW-2 in
his deposition stated that he had called PW-1 through telephone
who reached there at about 2/2.30 PM.

According to PW-1 when he entered the house of testatrix, she
and PW-2 were present there, and no else was there in the house
which is a flat consisting of two rooms. Wife of respondent was
also not present in the house. But according to PW-2, at that
time petitioner was also present in the house that consisted only
of one room. PW-2 on the other hand not only shows presence
of wife of respondent but also his both children at the time of
execution of the Will even from 11 AM to 5 PM who had not
gone anywhere. Version of petitioner PW-3 that he had gone to
house of deceased in the morning but had not seen respondent
or his family members present there, is contradictory from the
own witness PW-2. It is very strange that PW-3 did not know
when attesting witnesses of the Will came and when they left
when as per PW-2, he was present in the small house consisting
of one or two rooms only.

PW-1 stated that Will was already typed and was in the hands
of PW-2 when he reached in the house of deceased. Admittedly
the Will was not typed in presence of PW-1 and PW-2 stated
that he had already gone for getting Will typed and PW-1 reached
in house during his absence.

According to the cross-examination of PW-1, the Will was firstly
signed by Testatrix, then by PW-2 and lastly by him but this
sequence is changed by PW-2 who stated that after signatures
of testatrix, PW-1 signed on the Will and he signed it lastly.

PW-2 got the Will typed from one typist Shaji who as per this
witness typed it himself but PW-2 already got draft of the Will
from his office three days prior to the date of typing. It point
out that Will was not got typed at the instructions of the testatrix
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which were allegedly given on the same day of execution in
between 11 to 12 AM but petitioner had already planned to
prepare the Will without any prior intention or instructions of the
testatrix. This is a major fact which creates doubt about the
genuineness of the Will as well as whether it was prepared at the
instructions of the testatrix or not. Petitioner could not remove
this doubt and thus the Will dated 5.8.89 cannot be relied upon.
This obtaining of draft of Will before hand by PW-2 also falsify
the deposition of this witness that testatrix desired on 5.8.89
itself to get her Will prepared.

PW-1 in his cross examination stated that in the year 1989 he
was doing private job in Kawality drycleaner shop situated in
Ashok Vihar and telephone of testatrix was received at his
residence and at that time he was in his shop. However, PW-2
made PW-1 owner of this shop and not an employee. After
leaving the house of testatrix, PW-1 went to house of petitioner
and took tea but PW-2 denied this fact of taking tea.

There was no reason also to exclude the respondent from the
benefits of estate of the decease when he was also looking after
his deceased mother was admitted by PW-1 and was living in the
same house with her. Petitioner and PW-2 during relevant period
were residing in different houses though were situated adjacent
to each other. Daughters of the deceased were excluded under
both the Wills and they have not claimed any share in the property
in any of the petitions. Hence, non-giving of any share in the
Wills to daughters is not a ground to reject this Will.

PW-1 also partly disputed the correctness of his own affidavit
of evidence. In para No.2, 12 and 14 of his affidavit there are
some handwritten corrections, deletion and additions, which are
not initiated by him. PW-1 specifically stated that his affidavit
was typed and nothing was written in hand. It leads to the
inference that handwritten portion in his affidavit was either
written by someone without his knowledge subsequently or this
witness is telling lie. In both situations, the affidavit of evidence
of PW-1 that is treated as examination in chief can be rejected
being not valid. When examination in chief is ignored then the
entire statement of witness goes and cannot be considered or
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read in evidence. On these grounds as well keeping in view the
various contradictions in statements of witnesses of the petitioner,
their testimony can be declared as unreliable.

7. The learned ADJ also observed that PW1 is a highly interested
witness being son-in-law of the appellant and for that had reasons to
depose against the respondent. He was residing in a house in Shalimar
Bagh during the year 1989 which once belonged to respondents. It is a
matter of record that since the house was not being vacated it was sold
by the respondents to somebody else’s and the new purchaser instituted
eviction suit in 2001 and got the possession decree against him. This has
been taken as a reason for the said PW1 to depose against the first
respondent. It was, thus, concluded that there was suspicious
circumstances which hover a cloud over the genuineness, legality and
validity of the Will dated 05.08.1989. The burden to explain these
suspicious circumstances which are on the appellant was not discharged.
It has been observed that the contradiction in the statement of these
witnesses are not minor or having occurred due to old-age or passage
of time but these contradictions go to the root of the case and cannot
be ignored. In view of that, the learned ADJ has found suspicion regarding
execution of the Will dated 05.08.1989 by the deceased testatrix and
thus, as decided Issue No.l against the appellant.

8. As regards the Will dated 31.12.1989 while referring to the
objections of the appellant that the said Will was not a genuine Will and
was not containing the signatures of the testatrix the Trial Court has
observed that the appellant has not examined any hand-writing expert. To
prove the execution of that Will the respondents have examined R4W-1
one of the attesting witness. Having gone through the statement of R4W-
1 the Court observed that:

“The evidence of R4WT1 is reliable and can be accepted. He not
only identified signatures of testatrix, his own and second
witness’s signatures but also proved the manner of execution of
the Will Ex. R4W1/B. His testimony fulfils the requirements of
Section 63 of Indian Succession Act. This witnesses was not
totally stranger but was also in relation of the testatrix as
respondent is his Mausa. Testatrix was living along with the
respondent in the same house and this witness used to come
there. Accordingly putting some faith upon him by the testatrix
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cannot be ruled out. The deposition of this witness that he got
typed Will with dated 31.12.89 as per instructions of the testatrix
on 25.12.89 who not only supplied necessary details but also
supplied copy of the title documents of her property is found not
unreliable fact. No effective cross examination of this witness
was done on behalf of the petitioner on point of manner of
execution and attestation of the Will. I find no ground to disbelieve
the testimony of this attesting witness and do not find any material
contradictions in the examination in chief and cross examination
to disbelieve him. Similarly there are no major contradictions in
the statement of respondent and his witness to reject their
testimony or to find out who is telling lie and who is giving true
version that was not the case of the petitioner whose witnesses
contradicted on number of facts not only from each other but
also from the petitioner.”

9. In view of that it has been held by the Addl. District Judge that
the Will dated 05.08.1989 was not proved but the Will dated 31.12.1989
Ex. R4W1/B as propounded by the respondent is reliable and genuine
which is duly proved and established on record. Thus, the learned ADJ
has decided Issue No.2 in favour of the respondent.

10. In view of the aforesaid, the Trial Court has dismissed the
petition filed by the appellant but has allowed the petition filed by Shri
Sushil Kumar Chopra bearing No. 416/06/03 on the basis of Will dated
31.12.1989. Accordingly, probate has been granted in his favour with
respect to property No. 17/7, Pant Nagar, New Delhi subject to completion
of necessary formalities including deposit of Court fee etc.

11. The appellant while assailing the order passed by the learned
ADJ has submitted that the evidence led on behalf of the appellant was
sufficient to prove the due execution of the Will dated 05.08.1989. The
attestation of the said Will by the two witnesses was also proved. The
contradictions which have been found in the statement of PW-1 and
PW2 by the learned ADIJ are not substantial. They are not material. They
do not create any suspicious circumstances with respect to the execution
of the Will dated 05.08.1989. However, the testimony of the witness
examined by respondent No.3 regarding the second Will creates sever
doubts. It is thus, submitted that judgment of the learned ADJ regarding
Issue No.1 is not sustainable while it requires to be reversed with respect
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to Issue No.2 and consequently, the appeal of the appellant must be
decided and probate be granted in his favour with respect to the first
Will.

12. The appellant also submits that respondent No.4 never claimed
at any time after the death of mother Suhagwanti that he was in possession
of any Will dated 31.12.1989 of his mother and intentionally avoided
receiving notices issued from the court in probate case filed by the
appellant. Another point strongly contested by the appellant is that the
testimony of PW1 was rejected by the trial court on the ground that
minor correction of typographical mistakes in para 2,12,14 in his affidavit
by way of evidence not signed by PW1 but the trial court has grievously
erred in ignoring the reply of PW1 in cross examination and has illegally
rejected the evidence by way of affidavit of PW1 on this flimsy ground.

13. The appellant has further stated that the trial court also is taking
the view by stating on one hand clearly that PW1 and PW2 have
corroborated each other in their affidavits of due execution and attestation
but during cross-examination they both are found contradicting each
other on various aspects. Finally the appellant submits that respondent
no.4 never produced any evidence to show that the will dated 5.08.1989
is forged and not bearing the signatures of the mother and knowing his
mother well it is highly improbable for an old illiterate lady to put
confidence on a stranger when she has 5 children of her own and since
the relations in family were also cordial as has also been mentioned by
respondent no. 4 thus the attesting witnesses to the will dated 31.12.1989
are strangers as alleged by the appellant and thus raises suspicious
circumstances surrounding the will dated 31.12.1989.

14. The respondent no.4 in their written synopsis have submitted
a table of the contradicting statements of PW1, PW2 and PW3 and have
stated that the contradictions are not minor in nature and give rise to
suspicious circumstances. Further respondent no.4 submits that he has
discharged the burden of proving the will dated 31.12.1989 and he has
gone onto state further that the respondent no.3 and respondent no.5 in
their written statement have denied the execution of the will dated 5.08.1989
and thus the will dated 31.12.1989 has been duly proved.

15. I have heard the parties and gone through the written synopsis
“filed by both of them. In my opinion the contradictions in the statement
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of PW1 and PW2 are minor since the Will got executed on 05.08.1989
whereas the evidence was recorded on 26.7.2005 so it is only practical
to believe that after a gap of so many years the memory cannot remember
every precise detail and over a period of time the memory fades and
hence these contradictions are minor.

16. However, the fact that one of the attesting witness of the first
Will, Anil Vij, PW-1, who is the son-in law of the appellant had reasons
to depose against the respondent as he was residing in a house which
belonged to respondent but refused to vacate it when asked for &
ultimately had to suffer eviction at the instance of the new purchaser to
whom respondent had sold the property, supplies good reasons to depose
against respondent and this important fact was rightly noted by the
Additional District Judge.

17. Further the contradictions in the statements of both the attesting
witnesses of the first Will dated 05.08.1989, i.e PW-1 and PW-2 though
seems to be minor but still raises doubt, on the veracity of the statements
made by both the attesting witnesses and gives an impression of something
suspicious. On the other hand, a perusal of the statement deposed by the
attesting witness , Shri Sanjeev Verma, RW4-1, appearing on behalf of
the respondent is a clear statement inasmuch as appellant was unable to
point out any contradiction in the statement of the witness, further no
suggestions were made by the appellant that the second Will was forged
and fabricated, in fact no effective cross-examination was done by the
appellant on the point of manner of execution and attestation of the Will.
The testimony of RW4-1 is in accordance with the requirements of
Section 63(c) of Indian Succession Act and Section 68 of Evidence Act.
More so, even the language of the second Will is quite clear in itself and
specifies the reason behind the testatrix bequeathing her property in
favour of the respondent, hence the second Will in totality along with the
statement of the attesting witness do not raise any suspicion nor was
appellant able to point out any such discrepancy either in the statement
of the witness or in the Will. The second Will also supersedes any earlier
Will and also describes the Will to be the last Will.

18. Considering all the circumstances of this case and the fact that
the Will dated 05.08.1989 is shrouded with suspicious circumstances and
the testimony of PW-1 Anil Vij is also not clear from doubt, I do not find
any reason to interfere with the order passed by the learned Addl. District



Urmila Punera & Anr. v. UOI & Ors. (S. Ravindra Bhat,J.) 529

Judge granting probate of the second will dated 31.12.1989 in favour of A

the fourth respondent. As such, the appeal filed by the appellant is
dismissed with no orders as to costs.
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CM NO. : 3259/2011 IN
W.P. (C) NO. : 19444-45/2006
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The writ petitioners had sought various reliefs which
included a direction to the respondent to provide
them alternative accommodation—One of the
petitioners apparently filed a previous proceeding
WP(C) No. 3095/2001—That writ petition was
dismissed.—Other similarly situated litigants were also
writ petitioners in that proceedings—Whatever be
that position the petitioners admit that their effort to
have final order clarified was unsuccessful on three
previous occasions. Having regard to these facts, the
claim for compensation and the right to be put back
into possession into alternative accommodation cannot
be entertained in this manner. The petitioners have
also not cared to throw light on whether the appeal
against the eviction order succeeded and if at all the
petitioners availed the liberty granted by the Court.
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Important Issue Involved: The right to claim compensation
is a substantive one and cannot be dealt with by the manner
sought to be done, through an application in a disposed of
writ petition.

[Ch Sh]
APPEARANCES:
FOR THE PETITIONERS Ms. Lily Thomas, Advocate.
FOR THE RESPONDENTS Ms. Shubhangi Tuli, Advocate for

State of Maharashtra.
RESULT: Application is dismissed.
S. RAVINDRA BHAT (OPEN COURT)
% CM No.3259/2011 IN W.P. (C) 19444-45/2006

1. Heard counsel for the parties. The writ petitioners had sought
various reliefs which included a direction to the respondent i.e. the State
of Maharashtra to provide them alternative accommodation in the A
Block, Sirmur plot, in Kasturba Gandhi Marg, New Delhi. One of the
petitioners apparently filed a previous proceeding, WP(C) No0.3095/2001.
That writ petition was dismissed. Other similarly situated litigants were
also writ petitioners in that proceeding.

2. By the final order dated 7th January, 2008, this Court had dismissed
the writ petition in the following terms :

“7. 1 have examined the materials on record. The residents of the
Women’s Hostel amongst whom the petitioners court themselves
were represented in the first proceeding in WP(C) 3095/2001.
Indeed the first petitioner was a party to those proceedings.
Initially, an interim order was made not to be evicted the occupants
till the eviction proceedings have been finalized. However, the
final order rejected all their contentions and the Court expressed
its view that the writ petition was not maintainable as it sought
a declaration in respect of the title to the property, the review
petition too was dismissed. The first petitioner then filed another
writ petition which has not even been disclosed in these
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proceedings. Here, the relief claimed was a direction against the
respondents not to evict her and the other before giving suitable
accommodation/relocation. Other petitioners occupants too had
sought identical directions. That writ petition too was rejected
and the court held that being an allottee was a relevant
consideration for entitlement to relocation and that it did not, in
any manner, implead the power of the authorities to issue eviction
order.

8. After receiving notices of eviction in 2004 and 2005, writ
petitioners in fact sought for accommodation and clearly stated
that they would vacate the premises within a year. Having regard
to the history of this litigation and the surrounding circumstances
outlined, I am of the opinion that the reliefs claimed cannot be
granted at this stage. Moreover, the petitioners had sought a one
year’s time to vacate the premises; even that period is now over.
In these circumstances, if they have any grievance under the
orders of eviction, it is open for them to prefer an appeal under
Section 9 of the Public Premises (Eviction of Unauthorized
Occupants) Act. Since these petitions have been pending interim
orders were made. If such appeals are preferred within two
weeks, the appellate authority shall consider and dispose off
them in accordance with law without considering the issue of
limitation. It is clarified that this order is not, in any manner,
reflective of the petitioners. Claim for relocation. Subsequent to
the letters of the Union Government and the previous orders of
the Court, the right to enforce the claim for that purpose is
hereby reserved.

9. The writ petitions and all pending applications are dismissed
so far as the claim made in these petitions is concerned subject
to the liberty reserved above.”

3. The writ petitioners thereafter filed successive applications i.e.
CM Nos.6974/2008 and 46/2009. Both of them were dismissed. In these
circumstances, the writ petitioner again sought a direction from the
Court through yet another application, CM No.1917/2009. That application
was rejected in the order dated 11.2.2009 in the following terms:

“CM 1917/2009
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The applicant/writ petitioner sought a direction to the State of
Maharashtra to allot an alternative accommodation in ,,A. Block
in Sirmur plot was heard by judgment dated 7th January, 2008.
The writ petition was dismissed after considering all the
contentions raised. The petitioners during the course of their
submissions had relied upon a notice dated 29.12.1998 requiring
vacation from the premises. The Court had also in its judgment
referred to and considered the impact of the previous proceedings
culminating in the judgment in WP(C) No0.3095/2001.

The writ petitioner applied by filing CM 6974/2008, contending
that she was entitled to Room Nos.36 and 37 ‘A’ Block, given
in relocation pursuant to order of the Court dated 27.12.2006.
That application i.e. CM No0.6974/2008 was rejected on
03.09.2008. Subsequently another application on same lines was
moved being CM No.46/2009. The Court rejected that application
too on 07.01.2009.

In the present application, the petitioner, has made the same
averments and sought recall of order dated 03.09.2008 and
07.01.2009. It is contended in this application that CM No.6974/
2008 was dismissed without hearing counsel for the respondent.
The record of proceeding dated 03.09.2008 discloses that both
parties were represented. In these circumstances, the order dated
07.01.2009, dismissing CM No0.46/2009, cannot be found fault
with.

Having considered the materials on record and the submissions
of parties, the Court is of the opinion that the present application
is not maintainable. It is accordingly rejected.”

4. In these circumstances and the background, the writ petitioners
have again sought directions from the Court by way of a clarification that
the order dated 7th January, 2008 did not dismiss but had in fact allowed
the writ petition and secondly also seeking a substantial amount i.e. Rs.
20 lakhs as compensation for allegedly defrauding the Court.

5. Learned counsel argues that the interim order crystallized into
enforceable right which led the Court, while disposing the writ petition,
on 7th January, 2008 to reserve liberty to claim the right to be put back
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into possession. It is argued that the State of Maharashtra dispossessed
the Petitioners and demolished the premises but did not comply with the
Court directions.

6. This Court has considered the pleadings and overall circumstances
of the case. The final order of 7th January, 2008 has traced the history
of litigation concerning the plot upon which the history was built. The
Court while dismissing the Writ Petition, 19444-45/2006, clarified that
the writ petitioners could prefer an appeal under Section 9 of the Public
Premises (Eviction of Unauthorized Occupants) Act, 1971. The Court
stated that the concerned appellate authority would entertain and dispose
of the appeal if it was preferred within two weeks without being hindered
by the question of limitation. It is unclear as to whether the writ petitioners
availed the said liberty.

7. Whatever be that position the petitioners admit that their effort
to have final order clarified was unsuccessful on three previous occasions.
Having regard to these facts, the claim for compensation and the right
to be put back into possession into alternative accommodation cannot be
entertained in this manner. The petitioners have also not cared to throw
light on whether the appeal against the eviction order succeeded and if
at all the petitioners availed the liberty granted by the Court.

8. Furthermore, this Court is alive to the circumstance that the right
to claim compensation is a substantive one and cannot be dealt with by
the manner sought to be done by the petitioners, through an application
in a disposed of Writ Petition.

9. In these circumstances, the application is not maintainable and
accordingly dismissed.
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THE COMMISSIONER OF INCOME TAX-VI «..APPELLANT
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(A.K. SIKRI & M.L. MEHTA, JJ.)

L.T.A. NO. : 1604/2010 & DATE OF DECISION: 25.03.2011
L.T.A. NO. : 1778/2010

Income Tax Act, 1961—Section 148/149—Notice under
Section 148 of the Act issued by the Assessing Officer
(AO) whereafter the assessee appeared and
participated in proceedings before the AO and
thereafter AO prepared fresh assessment order—In
appeal, Commissioner Income Tax (appellate) rejected
the contention of the assessee that there was no
valid service of notice—In further appeal the Income
Tax Appellate Tribunal held that the notice was not
properly served under Section 148 of the Act and as
such, assumption of jurisdiction by AO to reassess the
income of the assessee was bad in law—Hence, appeal
before the Hon’ble High Court—Held, service of notice
as a precondition before the assessment would be a
question of fact and since in the present case, no
objection was raised with regard to the non-issue of
notice and rather the assessee by way of letter
adopted the return originally filed as return in response
to the notice and it is only thereafter that AO proceeded
further with reassessment, during which proceedings
certain queries were raised and assessee gave
detailed response, notice issued at old address
available on record would constitute valid service of
notice—Further held, where the assessee appear
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before the AO and is given a copy of the notice before
assessment whereafter assessee participates in the
assessment proceedings, service of copy of notice
also would be service of notice under Section 148.
Appeal decided in favor of Revenue and matter
remanded back to Tribunal to decide the remaining
grounds.

In view of our discussions as above, we are of the view that
service of notice, a contemplated pre-condition before
assessment would be a question of fact depending upon the
facts and circumstances of each case. In the present case,
not only that no objection was raised with regard to non-
issue of notice dated 27.03.2006, the assessee vide its
letter dated 11th December, 2006 adopted the return as
originally filed as the return in response to the said notice
under Section 148. It was only thereafter that the AO
proceeded with the reassessment proceedings. During the
assessment proceedings, certain queries were raised to
which the assessee gave detailed response. Even during
the reassessment proceedings no objection was raised of
any kind with regard to defect or irregularity in the notice. In
a given situation, as in the present case when the assessee
appears before the Assessing Officer and is given copy
thereof before assessment and also makes correspondence
and participates in the assessment proceedings, notice
issued at old address available on record may constitute
service of notice. In such circumstances, the service of copy
of notice also would be service of notice within the ambit of
Section 148(1) of the Act. (Para 18)

e N
Important Issue Involved: Service of notice under Section

148, Income Tax Act is a question of fact, depending upon
facts and circumstances of each case and non-objection in
this regard during the reassessment proceedings would go

to show that the notice was validly served.
\ J

[G. K]
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APPEARANCES:

FOR THE APPELLANT :  Ms. Prem Lata Bansal, Senior
Advocate with Mr. Deepak Anand,
Advocate.

FOR THE RESPONDENT Dr. Rakesh Gupta, with Dr. Raj
Kumar Aggarwal, Ms. Poonam Ahuja
and Mr. Johnson Bara, Advocates.

CASES REFERRED TO:

1. Mayawati vs. CIT & Ors. (2010) 321 ITR 349.

2. Kanubhai M. Patel (HUF) vs. Hiren Bhatt or his
Successors to Office & Others, (2010) 43 DTR (Guj)
329.

3. Haryana Acrylic Manufacturing Co. vs. Commissioner of
Income Tax & Anr. (2009) 308 ITR 38.

4. CIT vs. Eshaan Holding P. Ltd. ITA No. 1171 of 2008
dated 31-08-2009.
CIT vs. Eshaan Holding, TTA No.1171/2008.

6. CIT vs. Shanker Lal Ved Prakash (2007) 212 CTR (Del)
47: (2008) 300 ITR 243(Delhi).

7. GKN Driveshafts (India) Limited vs. Income Tax Officer
(2003) 1 ScCC 72.

8. CIT vs. Jai Prakash Singh (1996) 132 CTR SC 262: 219
ITR 737 (SC).

9. CIT vs. Gyan Prakash Gupta (1986) 54 CTR (Raj) 69:
(1987) 165 ITR 501 (Raj).

10.  Fateh Chand Agarwal vs. CWT, 97 ITR 701 (Orissa).

11.  B. Johar Forest Works vs. CIT, 107 ITR 409 (J&K).

12.  R.L. Narang vs. CIT, 136 ITR 108 (Del).

13.  CIT vs. Hotline International Pvt. Ltd. 161 Taxman 104
(Del).

14.  R.K. Upadhyaya vs. Shanabhai P. Patel, 166 ITR 163

(SC).
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15. T vs. Mintu Kalia, 253 ITR 334 (Gau).

16.  Commissioner of Income Tax vs. Thayaballi Mulla Jeevaji
Kapasi (Decd.), 66 ITR 147 (SC).

17. CIT vs. Harish J Punjabi 297 1TR 424 (Del).

18. CIT vs. Rajesh Kumar Sharma 311 ITR 235 (Del).
19.  P. N. Sasikumar vs. CIT 170 ITR 80 (Ker).

20.  CIT vs. Mani Kakar 18 DTR 145.

RESULT: Appeal decided in favour of Revenue and matter remanded
back to Tribunal.

M.L. MEHTA, J.

1. These appeals are filed against the common order dated 25th
September, 2009 of the Income Tax Appellate Tribunal (hereinafter referred
to as “the Tribunal”) whereby cross-objections filed by the assessee for
the assessment year 1999-2000 were allowed and consequently appeal of
the Income Tax Officer, Ward 16(2), New Delhi (for short “the Revenue™)
was dismissed. Vide this common order both the appeals are being
disposed.

2. The issue raised in the present appeal centered around a narrow
compass. With the consent of the counsel for parties, we heard the
matter finally and propose to dispose of the appeal on the following
substantial question of law:

1. Whether ITAT was correct in law and on facts annulling
the assessment framed by the AO under Section 147/
143(3) of the Act?

2. Whether ITAT was correct in law in holding that since
notice under Section 148 had not been served upon the
assessee and therefore, assessment framed by the AO
was bad in law?

3. The facts in brief are that the respondent/assessee filed return
for the assessment year 1999-2000 declaring its income at Rs.4,91,550/
-, which was assessed under Section 143 of the Income Tax Act (for
short “the Act”). Thereafter information was received from DIT (Inv)
that the assessee had received accommodation entries from M/s.Parivartan
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Financial Services Pvt. Ltd. and Victoria Advertising Pvt. Ltd. On this
information, a notice dated 27.03.2006 under Section 148 of the Act was
issued by the Assessing Officer (AO) at the address at which the return
of the said year was filed by the assessee. A notice under Section 142(1)
dated 28.02.2006 followed by another notice dated 6th November, 2006
was issued to the assessee. In response to this notice, counsel for the
assessee appeared before the AO on 14th November, 2006 and sought
adjournment. On that date, the counsel was given a photocopy of the
notice dated 27th March, 2006 issued under Section 148 of the Act. Vide
letter dated 11th December, 2006, assessee stated that the return originally
filed by it may be treated as return filed in response to notice under
Section 148 of the Act. The AO proceeded with the assessment
proceedings. Certain queries were raised to which assessee filed details.
Thereafter assessment order was framed by the AO at the income of
Rs.2,11,67,640/- making various additions.

4. The order of the AO was challenged in appeal before the
Commissioner, Income Tax (Appellate) [CIT(A)] on as many as eleven
grounds. One of the grounds on which the impugned order was passed
and which is challenged before us was with regard to want of service
of notice under Section 148 of the Act on the assessee before finalization
of the assessment for the assessment year 1999-2000. The CIT(A) repelled
this contention of the assessee with the following reasoning:

“It is true that the Assessing Officer has sent the notice dated
27.03.2006 at the address of 3/81 basement, Ramesh Nagar,
New Delhi. It is also true that the assessee has been filing its
return for A.Y.2004-05, 2005-06 and 2006-07 at another address
i.e. 5/2, Punjabi Bagh Extn., New Delhi-110015. The Assessing
Officer had also sent one notice under Section 271(1)(c) for AY
2001-02 on 14.02.20056 at the above said address of Punjabi
Bagh only. However, the perusal of the assessment order reveals
that the notice dated 27.03.2006 was dispatched by registered
post which has been supported with the copy of postal receipt
sent by Assessing Officer along with the remand report. The
contention of AR is also that the postal receipt should be backed
with the evidence of dispatch at RPAD and in absence of the
same service is not in accordance with law. He has relied upon
the judgment of Hon’ble Delhi High Court in the case of CIT v.
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Hotline International Pvt. L.td. 161 Taxman 104 (Del) holding
that under order V, Rule 19A of the Code of Civil Procedure, the
notice sent by registered post should have been sent along with
acknowledgment due and in absence of the same service was
not valid. I am not able to convince myself with the arguments
of the Counsel for at least three reasons. One, this notice has not
been received back. It is settled law that when the notice is sent
by the registered post, it is presumed to be served. Second, it is
further perused from the assessment order that in any case
photo copy of the notice under Section 148 was served upon the
AR of the appellant who appeared during the course of the
assessment proceedings before the Assessing Officer on
24.11.2006. Therefore, the grievance of the assessee regarding
non service of the notice no more survives. Three, it can be
further sent that the AR of the assessee has been participating in
the assessment proceedings from time to time. Queries were
given by AO and details were filed by him. In any case it cannot
be said that there was been violation of principles of natural
justice. Therefore, the ground of the appellant on this issue is
dismissed.”

S. The Revenue filed appeal against the order of CIT(A) and assessee
also filed cross-objections before the Tribunal. The Tribunal allowed the
cross-objections of the assessee and dismissed the appeal of the Revenue
on the following reasoning:

“S5. Therefore, it could not be said that there had been
violation of principles of natural justice. In the case before us it
is not a question opportunity of being allowed to the assessee but
it relates assumption of jurisdiction u/s 147 of the Act. Providing
of opportunity of being head comes next to assumption of
jurisdiction to reassess the income. From the above facts, it is
clear that the assessee was not served in the notice under Section
148 of the Act. The notice was sent at the address other than
the present address of the assessee. Therefore, the service of
notice under Section 148 of the Act does not exist and hence the
assessing officer, in the absence of proper notice under Section
148 could not have assumed jurisdiction to reassess the income
of the assessee. Accordingly, in our considered opinion, the
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assessment made is bad in law.”

6. From the impugned order of the Tribunal, it is seen that while
allowing the cross-objections of the assessee, the Tribunal annulled the
assessment holding it bad in law on account of want of service of notice
under Section 148 of the Act. The Tribunal did not choose to examine
the findings of the CIT(A) on remaining grounds.

7. The question for our determination is to see if the assessment
was bad in law as held by the Tribunal. The Tribunal has arrived at this
finding on the ground that no valid notice under Section 148 of the Act
was served upon the assessee before making assessment by Assessing
Officer. This will require interpretation of Section 148 of the Act. Relevant
part of this Section read as under:-

“148. Issue of notice where income has escaped assessment.

(1) Before making the assessment, reassessment or
recomputation under Section 147, the Assessing Officer
shall serve on the assessee a notice requiring him to furnish
within such period, as may be specified in the notice, a
return of his income or the income of any other person
in respect of which he is assessable under this Act during
the previous year corresponding to the relevant assessment
year, in the prescribed form and verified in the prescribed
manner and setting forth such other particulars as may be
prescribed; and the provisions of this Act shall, so far as
may be, apply accordingly as if such return were a return
required to be furnished under Section 139.

8. Referring to the provisions of sub-Section (1) of Section 148 of
the Act, learned counsel for the assessee has vehemently argued that the
issue of notice before assessment was a pre-condition under the sub-
Section (1) and since admittedly no notice was issued at the correct
address of the assessee, notice issued at the wrong address could not be
said to be a valid service in the eyes of law and as such the assessment
based on such a notice was bad in law. In this context, he has relied
upon the judgments of R.K. Upadhyaya v. Shanabhai P. Patel, 166
ITR 163 (SC), CIT v. Mintu Kalia, 253 ITR 334 (Gau), Commissioner
of Income Tax v. Thayaballi Mulla Jeevaji Kapasi (Decd.), 66 ITR

147 (SC), CIT v. Harish J Punjabi 297 ITR 424 (Del), CIT v. Rajesh
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Kumar Sharma 311 ITR 235 (Del), P. N. Sasikumar v. CIT 170 ITR
80 (Ker), CIT v. Mani Kakar 18 DTR 145 and an order of this court
in CIT v. Eshaan Holding P. Ltd. ITA No. 1171 of 2008 dated 31-08-
20009.

9. In the case of R.K. Upadhyaya (supra) it was held by the
Supreme Court that since the Assessing Officer had issued notice of re-
assessment under Section 147 by registered post on 31st March, 1970,
which notice was received by the assessee on 3rd April, 1970, nevertheless,
the notice was not barred by limitation and retained its legality. A distinction
was drawn between ‘“issue of notice” and “service of notice” on the
following observations:-

“...A clear distinction has been made out between "the issue of
notice" and "service of notice" under the 1961 Act. Section 149
prescribes the period of limitation. It categorically prescribes that
no notice under Section 148 shall be issued after the prescribed
limitation has lapsed. Section 148(1) proves for service of notice
as a condition precedent to making the order of assessment.
Once a notice is issued within the period of limitation, jurisdiction
becomes vested in the Income-tax Officer to proceed to reassess.
The mandate of Section 148(1) is that reassessment shall not be
made until there has been service. The requirement of issue of
notice is satisfied when a notice is actually issued. In this case,
admittedly, the notice was issued within the prescribed period of
limitation as March 31, 1970, was the last day of that period.
Service under the new Act is not a condition precedent to
conferment of jurisdiction on the Income-tax Officer to deal
with the matter but it is a condition precedent to the making of
the order of assessment. The High Court, in our opinion, lost
sight of the distinction and under a wrong basis felt bound by
the judgment in Banarsi Debi v. ITO [1964]53ITR100(SC) . As
the Income-tax Officer had issued notice within limitation, the
appeal is allowed and the order of the High Court is vacated. The
Income-tax Officer shall now proceed to complete the assessment
after complying with the requirement of law. Since there has
been no appearance on behalf of the respondents, we make no
orders for costs.”

542 Indian Law Reports (Delhi) ILR (2011) V Delhi

10. In the case of Mintu Kalita (supra) following R.K. Upadhyaya
(supra) it was held that service of notice under Section 148 for the
purpose of initiating proceedings for reassessment is not a mere procedural
requirement, but it is a condition precedent to the initiation of proceedings
for reassessment. To the same effect was the finding in the case of
Thayaballi Mulla Jeevaji (supra). In the case of Harish J. Punjabi
(supra) no notice under Section 148 was sent or served upon the assessee,
through any manner whatsoever and that being so assessment was held
to be void.

11. The facts of the case of Rajesh Kumar Sharma (supra) are
somewhat similar to the instant case inasmuch as in that case also notice
under Section 148 was issued at the old address of the assessee. The
assessee had also appeared before the AO in response to notice under
Section 142(1) of the Act, but, the assessee had filed his return under
protest making it abundantly clear that he has not received the notice
under Section 148. However, in the present case, the notice under Section
148 was issued to the assessee at the address as given by it in the return
of the relevant year. The counsel for the assessee had also appeared
before the AO on 14th November, 2006 in response to notice under
Section 142(1) of the Act and was given copy of the notice under
Section 148 of the Act. Then the assessee had also written letter within
a few days thereafter, i.e., on 11th December, 2006 stating that the
return as originally filed under Section 143 of the Act be treated as return
in pursuance to notice under Section 148 of the Act. Not only this,
various queries were also raised to which detailed replies were filed by
the assessee. It was only thereafter that the assessment was framed.
That being the position in the present case, the case of Rajesh Kumar
Sharma (supra) is distinguishable from the present case.

12. The reliance has also been placed on the order of this Bench
in CIT v. Eshaan Holding, ITA No.1171/2008 decided on 31st August,
2009. In this case also, notice was said to have been served at the old
address, whereas the assessee had filed return for the subsequent years
at the new address. In this case, it was also held that before issuing the
notice under Section 148 of the Act, it was expected of the AO to see
if there was any change of address because valid service of notice is
jurisdictional matter and this a condition precedent for a valid reassessment.
The facts of the said case are also distinguishable from the present case
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inasmuch as in this case the assessee had written a letter to the AO
denying the service of notice under Section 148 of the Act and the entire
proceedings were of the same assessment year. As noted above, in the
present case, the counsel for the assessee had appeared and was given
copy of the notice under Section 148 and a few days thereafter a letter
was received from the assessee stating that the original return be treated
as return in response to notice under Section 148 of the Act. Further in
the present case, the assessment year was 1999-2000 for which notice
was issued at the given address, whereas new address was given by
assessee in the return of AY 2004-2005 & 2005-2006. Above all, another
factor which weighed with the Court Eshaan Holding (supra) was the
tax effect of that case being about Rs.4.00 lakhs and not thus appealable.

13. The learned counsel also relied upon the case of Haryana
Acrylic Manufacturing Co. v. Commissioner of Income Tax & Anr.
(2009) 308 ITR 38. The facts of this case are not applicable to the
present case. This case came to be considered by the Division Bench of
this Court in another case titled Mayawati v. CIT & Ors. (2010) 321
ITR 349, wherein, issues were substantially the same as before us in the
present case. Before adverting to the facts and issues in that case, it may
be noted as to what the Division Bench had noted about the factual

matrix of the case of Haryana Acrylic (supra). The Court observed as
under:-

“Various issues had arisen in that case, none of which, in our
opinion, are of any relevance to the determination of the questions
which fall for determination by us. In Haryana Acrylic it had,
inter alia, been opined that for Section 147 to become operational
it is essential that it should be alleged that escapement of income
is a consequence of the assessee having failed to fully and truly
disclose all material facts necessary for the comprehensive
completion of the assessment. What had transpired in that case
was that whilst the initiation of the proceedings by the AO for
approval of the Commissioner of Income Tax mentioned the
failure on the part of the Assessee to disclose fully and truly all
material facts relating to the alleged accommodation entries, the
"reasons" disclosed to the Assessee on its request merely
mentioned those accommodation entries as being the foundation
for the belief that income to the extent of Rupees 5,00,000/- had
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escaped assessment. The distinction between these two situations
has been perspicuously emphasised and adumbrated