LL.R.(2011) VDELHI Part-I (September, 2011)

(Pages 1-452)

INDIAN LAW REPORTS
DELHI SERIES
2011

(Containing cases determined by the High Court of Delhi)

VOLUME-5, PART-I

(CONTAINS GENERAL INDEX)

EDITOR

MR.A.S. YADAV
REGISTRAR (VIGILANCE)

CO-EDITORS
MS. NEENA BANSAL KRISHNA
(ADDITIONAL DISTRICT & SESSIONS JUDGES)

REPORTERS
MR. CHANDER SHEKHAR MS. ANU BAGAI
MR. TALWANT SINGH MR. SANJOY GHOSE
MR. GIRISH KATHPALIA MR. K. PARMESHWAR
MS. SHALINDER KAUR (ADVOCATES)
MR. V.K. BANSAL MR. KESHAV K. BHATI
MR. L.K. GAUR DEPUTY REGISTRAR
MR. GURDEEP SINGH
MS.ADITI CHAUDHARY
MR.ARUN BHARDWA]J
(ADDITIONAL DISTRICT
& SESSIONS JUDGES)

PUBLISHED UNDER THE AUTHORITY OF HIGH COURT OF DELHI,
BY THE CONTROLLER OF PUBLICATIONS, DELHI-110054.

P.S.D. 25.9.2011

650

Annual Subscription rate of I.L.R.(D.S.) 2011
(for 6 volumes each volume consisting of 2 Parts)

In Indian Rupees : 2500/-
Single Part : 250/-

for Subscription Please Contact :

Controller of Publications

Department of Publication, Govt. of India,
Civil Lines, Delhi-110054.

Website: www.deptpub.nic.in
Email:acop-dep @nic.in (&) pub.dep@nic.in
Tel.: 23817823/9689/3761/3762/3764/3765
Fax.: 23817876

PRINTED BY : J.R. COMPUTERS, 477/7, MOONGA NAGAR,

KARAWAL NAGAR ROAD DELHI-110094.

AND PUBLISHED UNDER THE AUTHORITY OF HIGH COURT OF DELHI,
BY THE CONTROLLER OF PUBLICATIONS, DELHI-110054—2011.



NOMINAL-INDEX
VOLUME-V, PART-I
SEPTEMBER, 2011

AGR Investment LTD. v. ADDL. Commissioner of

Income Tax aNd AN ..oc.ooieiieirieeeee e 1
Prem Prakash Chaudhary & ors. v. Rajinder Mohan Rana & ors. ......... 22
Hindustan Vidyut Products LTD. v. Delhi Power Co. Ltd. & anr. ........ 36
Deepak Sharma v. State of Delhi ........ccccoeviirieniiniiiiiciceeeeeeee 40
Sheikh Anis Ahmad v. State & OrS. ....ccceviriininieeiinineeeneeeeeneeeens 55
Mohd. Badal v. State ........cccocieviiniiniiiiiiiccc e 82
Prem Singh Yadav v. Central Bureau of Investigation ........c..cc.ccoeeueeee. 92
Union of India & Ors. v. Jugeshwar Dhrva.......cccocceeviiniiniiiiieenne, 107
R.K. Arora v. Air Liquide India Holding Pvt. Ltd. & Ors. ................... 121
Municipal Corporation of Delhi v. Sh. Sultan Singh & Ors. ............... 128

National Council For Teacher Education & Anr. v. G.D.
Memorial College of Education...........cccceevvievieenienienieeieeieeieene 147

AK HAB Europe BV v. Whitefields International Private

LImited ADT. ..oooiiiiiiiiinieee e e 162
K.L. Noatay v. UOT & OFS. ..ccocueiiiiiiiiiiiiiieiieeeeeeeeeee e 167
Shashi Kohli v. Director of Education and Anr. ..........ccoceeeniieneennnee. 196
United Brothers v. Aziz Ulghani & Anr. .......cccccooviiiiiiiniiiiiciceee, 208
Shri Brij Pal Singh v. CBI ...cccooiiiiiiiiiiiieneccccceeeeee 220

(i)

Commissioner of Wealth Tax v. Chelsford Club Ltd. ........c.cccccoeeeee. 251
Chirag Jain v. CBSE & OFS. ....cooiiiiiiiieiieieceeeeeeese e 267
Gian Singh & Another v. High Court of Delhi & Ors. .....c..cccoeevenneneen. 280
Harish Chander Malik v. Vivek Kumar Gupta & Others ...................... 293
Suresh Batra & Ors. v. Securities & Exchange Board of India........... 334
Pratap Singh v. Chief of Army Staff And Ors. .....cccoevveviniriicninicenns 339

ITD Cementation India LTD v. National Thermal Power
Corporation LTD. & OFS. ..cocieviierieiieiieeeeeeeece e 345

Smt. Hanso Devi (Deceased) Through LRS. v. Sh. Chandru
(Deceased) Through LRS. ..ot 365

Advance Television Network Ltd. v. The Registrar of Companies ..... 380

United Biotech Pvt. Ltd. v. Orchid Chemicals And Pharmaceuticals
LAd. AN OFS. it eans 388

Sh. Ripu Daman Haryal & Anr. v. Miss Geeta Chopra & Anr. ........... 406

Bajaj Allianz General Insurance Co. Ltd. v. Akram Hussain & Ors. ... 437



SUBJECT-INDEX
VOLUME-YV, PART-1
SEPTEMBER, 2011

ADMINISTRATIVE TRIBUNAL ACT, 1985—The Petitioner,

has challenged the order dated 29th January, 2010 passed by
Central Administrative Tribunal, Principal Bench, New Delhi
in T.A No.1317/2009 titled “Sh’Sultan Singh & Ors v.
Municipal Corporation of Delhi” directing the petitioner to
examine the claim of the respondents on the basis of the
evidence produced before the Tribunal and thereafter process
payment of difference of pay of the post held and duties
discharged by the respondents on the higher post of Garden
Chaudhary, if the claim of the respondents was found to be
genuine and order dated 7th October, 2010 in review
application No.270/2010 dismissing the review application—
The respondents filed a writ petition being W.P(C) No.10158-
86/2005 praying for a direction to pay difference of wages
of Malies/Chowkidars and that of Garden Chaudhary from the
date the respondents have been performing the duties and
responsibilities of Garden Chaudhary—They are entitled for
the difference in salaries between Malies/Chowkidars and
Garden Chaudharies—The writ petition filed by the respondent
was transferred to the Central Administrative Tribunal and was
registered as T.A No.1317/2009 titled “Sultan Singh & Ors
v. Municipal Corporation of Delhi”—It is contended by the
petitioner that any appointment made without the
recommendation of DPC is not valid and the appointment made
by Deputy Director (Horticulture) was not competent—The
claim of the respondents have always been that they should
be paid the difference in pay of Mali/Chowkidar and the
Garden Chaudhary as they were made to work on the post
of Garden Chaudhary whereas the petitioner had first denied
that they worked as Garden Chaudharies, then took the plea
that the Assistant Director (Horticulture) was not competent
to ask the respondents to work as Garden Chaudharies and
that the respondents cannot be appointed to the post of Garden

(ii)

(iv)

Chaudharies in accordance with the recruitment rules. The plea
of the respondents that they are performing the higher duties
for long years for want of a regular promotion on officiating
basis, and having discharged the duties of higher post by
resorting to “quantum meruit rule”, held that they are entitled
for emoluments of the higher post.

Municipal Corporation of Delhi v. Sh. Sultan Singh
& OFS. ot 128

ARBITRATION AND CONCILIATION ACT, 1996—S.34—

Arbitral Award—Non—Joinder of necessary party—An
application for appointment of Arbitrator was filed on the
failure of Delhi Vidyut Board (DVB) to appoint an arbitrator—
Arbitrator was appointed Arbitral award passed in favour of
appellant—Award was challenged by two respondents—In
appeal before the Division Bench only objectors were
impleaded—An application was filed by BSES Rajdhani Power
Ltd. for impleadment—Opposed by appellant—Court
expressed opinion that appeal not maintainable in the absence
of all parties before Arbitral Tribunal—However, appellant
continued to object to impleadment application—Held—An
order which may adversely affect a person should not be
passed in their absence—Despite opportunity granted to
appellant, appellant failed to implead all parties who may be
affected by the outcome of the appeal—Appeal not
maintainable—Dismissed.

Hindustan Vidyut Products LTD. v. Delhi Power Co.
L. oo 36

CENTRAL BOARD FOR SECONDARY EDUCATION

EXAMINATION BYE-LAWS—Rule 69.2—Change/
Correction in Birth Certificate—Petitioner’s request for change
of date of birth in his class 10™ certificate was rejected by
CBSE-Date was from the previous school records—Petitioner
claimed that his parents had inadvertently furnished wrong
date—Correct date was mentioned in certificate issued by
NDMC and passport—Respondent also contended that only



)

typographical errors are to corrected. Held—Petitioner cannot
be allowed to sleep over the mistake-repeating it throughout
his academic career-period of limitation of two years provided
in the bye law—Reasonable time-to take notice of a
discrepancy—Getting an entry corrected in the certificates is
not a vested right and is subject to limitations—Hard to believe
that the parents of the petitioner and the petitioner would keep
committing the mistake in furnishing the date of birth.

Chirag Jain V. CBSE & OFS. ccccccoovvveinviiniiiiiieene, 267

CODE OF CIVIL PROCEDURE 1908—Order 14 Rule 2—

Muslim Personal Law (Shariat) Application Act, 1937—Letter
of administration sought regarding Will dated 20.11.1984—
Third respondent contested the petition on the ground Will
forged and fabricated—Also set up another registered Will
dated 5.6.1992 attested by two witnesses allegedly executed
by deceased testatrix in her favour bequeathing whole of her
property—Trial court accepted the Will set up by respondent
as genuine although only attesting witness examined had not
supported her—Trial court did not give finding on issue raised
by appellant on the pretext that a Will set by third respondent
was later in time and thus superseded the earlier Will
propounded by the appellant—Petition dismissed However,
granted probate of Will dated 5.6.1992 in favour of respondent
no.3—Preferred first appeal—Contended Section 63 (c) of
Indian Succession Act and Section 68 of Indian Evidence Act
are applicable to Hindu Will and not to the Muslim Will—Court
observed : despite the registration of said Will after six months
of death of deceased the trial Court relied upon statement made
by respondent no.3, propounder and beneficiary of the Will—
Further observed, there were suspicious circumstances
shrouding the Will—Will purported to be attested by two
witnesses—Only one examined who did not prove the Will as
he stated that he did not know Nawab Begam—Testatrix and
she did not sign the Will in his presence—He signed the will
at his residence as he was friend of respondent no.2—Did
not identify signature of other witnesses—Held: if attesting

(Vi)

witness fails to prove the attestation or that propounder take
active part in execution of Will which confers substantial
benefit on him/her it would lead to suspicion which has to be
explained by satisfactory evidence—Even registration of Will
did not dispense with need of proving the execution and
attestation—Respondent herself relied and based her case
upon Section 63 (c) of Indian Succession Act and Section
68 of Indian Evidence Act which are mandatory for Will to
be legally valid—Further held—The appellate court has no
power to make out a new case not pleaded before the trial
Court—Decision of appellate court cannot be based on
grounds outside the plea taken before trial court—Trial Court
pronounced judgment on only one issue; as per order 14 Rule
2 CPC a judgment which fails to pronounce on each and every
issue framed suffers from material irregularity and would not
be a judgment—Judgment of trial court can not be sustained—
Appeal allowed—Case remanded to trial court to decide the
matter afresh taking into consideration the observations.

Sheikh Anis Ahmad v. State & OFS. ccccoveeeeeeeeeeeieennne. 55

Order XII Rule 6—The plaintiff had filed application under
Order XII Rule 6 for passing of decree on the basis of
admissions made by defendants—Defendants right to file the
reply was closed—Defendant’s had admitted vide e-mail the
receipt of entire sale consideration of US $97,750/-. The
defendants had further admitted vide e-mail the non-delivery
of shipment of the plaintiff—The defendants had further
apologized vide e-mail for the non delivery and had refunded
part payment of US $ 20,000/- but had not made the balance
payment. The admissions made by defendants were sufficient
to pass a decree in favour of the plaintiff under Order XII
Rule 6 of the Code of Civil Procedure.

AK HAB Europe BV v. Whitefields International
Private Limited ANF. .......cccooccvvimieiieeiiinieniieeeeee 162

— Order 7 Rule 11—Transfer of Property Act, 1882—Section

106—SIum Areas (Improvement and Clearance) Act, 1956 (in
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short ‘Slums Act’)—Section 19—Plaintiff/appellant bought
shop in 2003—Mother of respondent nos 1-3 inducted as
tenant by erstwhile owner, her tenancy terminated in January
2000, she expired in February 2000—Respondent nos 1-3
continued in possession—Sublet portion to respondent no. 4—
Notice served on respondent nos 1-3 to hand over
possession—Suit for possession and measne profits—Right
to file written statement closed—Application u/ Order 7 Rule
11 filed by respondent nos. 1-3 on ground that no permission
sought u/s 19 Slums Act—Trial court allowed application—
Held, Respondent nos 1-3 inherited commercial tenancy from
mother—TTrial court correctly took judicial notice of fact u/s
57 Evidence Act that suit property was in slum area—A notice
u/s 106 of the TPA does not convert the possession of tenant
in respect of premises in Slum act areas into wrongful
possession or unlawful possession since where ever there is
statutory protection against dispossession by operation of law,
the possession of a person inspite of termination of his lease,
is deemed as lawful possession and under authority of law—
Just because defence of respondents struck off does not make
application u/ order 7 Rule 11 not maintainable, since
application can be filed at any stage of proceedings—Appeal
dismissed.

Harish Chander Malik v. Vivek Kumar Gupta &
ONEFS .ottt 293

Order XXXIX Rule 1 and 2—Injunction against invocation
of bank guarantee—Plaintiff filed a suit for declaration and
permanent injunction contending that it was awarded sub-
contract by defendant no. 2; had furnished bank guarantee
on understanding that that defendants would release the
aforesaid sum which represented the retention amount—
Plaintiff had completed the work within time to the satisfaction
of the defendants-defect liability period was also over-entitled
to recover more than 2 crores from defendant no. 2 invocation
of bank guarantee—In terms of the Letter of Award(LoA)
plaintiff and defendant no.2 had given joint undertaking for

(vii)

successful performance of contract—Plaintiff company also
required to furnish bank guarantee of 2.5% of the total
contract price over and above security deposit by defendant
no. 2—Also agreed that it would not be necessary for
defendant no. 1 to proceed against defendant no. 2 before it
proceeds against plaintiff-defendant no. 2 failed to complete
the work awarded—Defendant no. 1 was constrained to
encash the bank guarantee. Held—apparent from LoA that
defendant no. 2 could not have participated in the bidding
process without the plaintiff company—Joint undertaking
furnished as associates—Liability of the plaintiff therefore not
restricted only to sub-contract—Bank guarantee covered the
whole of contract awarded to defendant no. 2 Case of special
equity not made out—Injunction against encashment of bank
guarantee denied.

ITD Cementation India LTD v. National Thermal
Power Corporation LTD. & OFS. .....c..ccovuvevuvcncuecannne. 345

Order VII Rule 11—Transfer of property Act, 1882—Section
54—Limitation Act, 1963—Article 54 of the Sechedule
Specific Relief Act, Section 34—Suit for declaration,
possession and injunction filed by the plaintiffs—Plot/property
allotted to him for and on behalf of the President of India by
the DDA by way of perpetual sub lease deed dated 18.
12.1968—Contentions of the plaintiffs—Father of the
defendant sold the terrace rights of the first floor i. e. second
floor and half of the terrace of the second floor that is third
floor of the suit property to the plaintiffs and their mother—
Received the entire Sale consideration and executed the
agreement to sell, Receipt, WILL and the General Power of
Attorney in favour of the plaintiffs on 11.6.1996 and got them
duly registered with the Sub Registrar—Possession stated to
be taken over—Father of the defendant expired on
02.04.1999—Title of the plaintiffs was perfected by operation
of the registered WILL dated 11.06.1996 since the relations
between the plaintiffs and the defendants were cordial, the
plaintiffs allegedly continued to be in possession of the
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premises sold to them through their guard—A key of the
terrace floor was given to the defendant in order to see their
overhead water tanks—On 02.01.2009 when the plaintiff no.
1 visited the suit property he found that he was dispossessed
from the terrace of the first floor—The defendants made a
false statement to the DDA that they are the only legal heirs
of their father without disclosing the factum of sale of the
terrace of the first floor of the suit property and without
disclosing that the deceased had made a WILL in respect of
the said terrace floor of the first floor in favour of the plaintiffs
and applied for conversion of lease hold rights into freehold—
This request of conversion by the defendants permitted by
the DDA and a conveyance deed dated 03.06.2008 executed
and registered in their favour—Hence the present suit—Stated
in the plaint that the cause of action accrued on 29.03.1996
and 11.06.1996 when the documents were executed in their
favour and in any case it also accrued on 02.04.1999 on
account of the death of the father of the defendants—Further
arose on 2.1.2009 till which date the plaintiffs remained in
possession—Along with the suit, an application under Order
39 Rules 1 and 2 has been filed—The application filed by the
defendants u/O 7 Rule 11 (d) CPC for rejection of the plaint
on the ground that the present suit is barred by law on the
ground that the plaintiffs are claiming a decree of declaration
to the effect that they are the owners of the suit property based
on unregistered agreement to sell dated 29.03.1996 and the
registered GPA/SPA/WILL dated 11.06.1996—Suit is time
darred as limitation is reckoned from the death i.e. 02.04.1999,
it would expire on 01.04.2002 while the present suit for the
declaration has been filed in the year 2009—Plaintiffs by clever
drafting of the plaint purported to file the present suit for
declaration and injunction merely as a camouflage while in
effect they are seeking the specific performance of an
agreement to sell dated 29.03.1996 and execution of the
documents of title in their favour—Plaintiffs have chosen to
file the present suit after 13%2 Years of execution of the alleged
agreement to sell knowing fully well that they cannot sue as

(9]

on date by filing the suit for specific performance as the same
is barred by limitation. Held—A reading of Section 54 of the
Transfer of Property Act, 1882 and Section 17(1) (b) of the
Registration Act, 1908 together would clearly show that no
right or title or interest in any immovable property passed on
to the purchaser until and unless the document is duly
registered. In the instant case, the plaintiffs of their own
admission have stated that they have purchased the terrace
of the first floor vide agreement to sell dated 29.03.1996 which
is not a registered document. First of all, the said document
in question is an agreement to sell and not a sale document
as is sought to be claimed by the plaintiffs. Even if it is
assumed to be a sale document, as it has been contended by
the plaintiffs, even then the document being an unregistered
document cannot be taken cognizance of, because the right
or title or interest in the immovable property does not pass
on to the plaintiffs until and unless they seek specific
performance of the said agreement on the basis of the aforesaid
documents.

According to Article 54 of the Schedule of the Limitation Act,
the said suit for specific performance is to be filed within three
years from the date of accrual of cause of action or within
three years from the date of refusal by the defendants to
perfect the title of the plaintiffs. While as in the instant case,
the suit is filed for declaration to the effect that they should
be declared owners, plaintiffs cannot be declared as owners
on the basis of an inchoate title to the property. The plaintiffs
are admittedly not in possession of the suit property—Even
if it is assumed that the plaintiffs have not filed the suit for
specific performance they ought to have claimed consequential
relief under Section 34 of the Specific Relief Act wherein they
were seeking declaration by claiming that the defendants be
directed to perfect their title by execution of certain documents
in terms of Section 54 of Transfer of Property Act pertaining
to sale and mode of sale and by getting them registered under
Section 17 (1) (b) of the Registration Act, 1908 but this has
not been done—The plaintiffs have actually camouflaged the
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present suit to overcome the bar of limitation which admittedly
in a suit for specific performance under Article 54 of the
Limitation Act is three years. If it is taken to be a suit for
declaration even then the period of limitation is three years
which is to be reckoned, when the right to sue first accrues.
The plaintiffs of their own admission have stated that the right
to sue first accrued on 29.03.1996 and therefore, the said
period of three years comes to an end in 1999. According to
Section 9 of the Limitation Act, the period of limitation cannot
be stopped once it starts running. Therefore, the period of
limitation for seeking declaration is not to be reckoned from
2.1.2009 or 5.2.2009 as claimed by the plaintiffs. So far as
the question of possession is concerned, it is only a
consequential relief to the declaration or specific performance
which the plaintiffs have failed to claim within the period of
limitation of three years, reckoning either from 29.3.1996 or
11.6.1996 or 2.4.1999 and hence the suit, on the meaningful
reading of the entire plaint, is barred by limitation both under
Article 54 or 58 of the Schedule to the Limitation Act.

Section 3 of the Government Grants Act, 1985 clearly lays
down that any provision of the perpetual sub lease or lease
granted under Government Grants Act will have the same force
as a provision of law, therefore, the agreement to sell which
is treated as a sale document by the plaintiffs, apart from other
infirmities as have been stated hereinabove is also hit by Section
3 of the Government Grants Act, 1985 because Clause 6 (a)
of the perpetual sub lease deed will supersede the terms and
conditions of the agreement and prior permission for sale had
not been obtained by the plaintiffs as envisaged in their own
agreement. Order 7 Rule 11 (d) CPC lays down a contingency
of rejection of the plaint if it is barred by any law.

The plaintiffs ought to have filed a suit for specific performance
and not a suit for declaration as has been done by them. The
plaintiffs have camouflaged the present suit by filing a suit for
declaration so as to escape the period of limitation which is
admittedly three years in respect of suit for specific

(xii)
performance in terms of Article 54 of the Limitation Act.

The question of law of limitation is a question between the
Court and the party seeking to get his grievance redressed.
Even if a party concedes, as suggested by the learned senior
counsel, it can prevent or prohibit the Court from considering
as to whether the suit is within limitation or not. Even if it is
assumed that this was a concession or waiver by the
defendants before the Appellate Court, it estopps the
defendants from raising this plea as there is no estoppel against
law.

Section 202 of the Contract Act does not apply to the facts
of the present case and so far as Section 53A of the Transfer
of Property Act is concerned, that can only be used as a shield
not as a sword and that shield could have been used by the
plaintiffs provided that they were in possession of the first
floor of the suit property. The plaintiffs could have defended
their possession in case they were having the same against
the defendants if they brought any action. According to the
plaintiffs own admission they were not in possession of the
suit property at the time of the filing of the suit.

For the foregoing reasons, the suit is rejected as being barred
by limitation under Order VIl Rule 11 (d).

Sh. Ripu Daman Haryal & Anr. v. Miss Geeta
Chopra & ANF. ..cccccovoiiiiiiiiiiiiieeeeee e 406

CODE OF CRIMINAL PROCEDURE, 1973—Sections 397,

251—Security and Exchange Board of India Act, 1992—
Section 24 (1) and 27—Revision petition challenging the order
dated 12.11.2009 framing the notice u/s 251 Cr. P.C. for the
offences punishable u/s 24 (1) read with Section 27 of SEBI
Act,—M/s Master Green Forests Ltd., incorporated on
03.06.1993—Company operated Collective Investment
Schemes and raised huge amount from general public without
complying with rules and regulations issued by SEBI—Despite
repeated directions, did not comply with the said regulations—
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Petitioner contends that they were not the directors, promoters
or In-charge of the accused company—They were only the
shareholders—Had no role to play in day to day working of
the company—There is no specific allegations qua the
petitioners in the complaint—Held—Clear that the Petitioners
are neither the Directors nor in anyway related/involved in the
management or day to day affairs of the Company—They are
only the shareholders and thus cannot be held liable for the
offences committed by the Company—The order of learned
Additional Sessions Judge framing notice against the
Petitioners, set aside.

Suresh Batra & Ors. v. Securities & Exchange Board
Of INAIG .o 334

THE COMPANIES ACT, 1956—Section 433(a) read with Section

439—Petition for voluntary winding up of the company—
Petitioner submitted that his company had neither done any
business nor earned any income for the last ten years—No
hope or prospect for the company doing any further
business—A dispute in relation to business done with Prasar
Bharti in 1998-1999, pending adjudication before Arbitrator—
Shareholders have passed a special resolution in an
extraordinary general meeting held on 9" October, 2006
resolving to wind up company by the Court—Just and
equitable to wind up the company—Registrar of Companies
(in short ‘ROC’) opposed the present petition submitting that
winding up under Section 433 of the Act is a discretionary
act of the Court and while exercising discretion under Section
433(a) of the Act, the Court must consider relevant factors
like company's solvency, ability to pay its debts and interest
of creditors amongst other things and the Court should not
exercise its discretion to wind up unless there are compelling
reasons to do so—Prasar Bharti joins ROC in opposing the
present petition submitting that the petitioner-company is
seeking winding up only to render infructuous the arbitration
award to be passed against it in a proceeding initiated by Prasar
Bharti, which is pending adjudication the petitioner-company
has not disclosed to the Court that that the petitioner—

(xiv)

Company has filed a counter-claim of Rs. 11,21,63,605/-
against Prasar Bharti's claim of Rs. 4,54,74,256.25. Held—
The process of winding up under Section 433 is
discretionary—The exercise of power under Section 433 (a),
which has the effect of causing death of a company, should
be exercised cautiously—Endeavour of the Court should be
to revive the company though at that moment the company
may be making losses—For this purpose the Legislature has
conferred discretionary power on the Court—Held in various
judgments that mere suspension of business by itself is not a
ground to wind up a company—Financial health of a company
is of paramount importance—While evaluating this, the Court
has not only to just take the present financial position of the
company into consideration, but also its future financial
prospects—In the present case, petitioner company has filed
counter claim of Rs. 11,21,63,605/- against Prasar Bharti in
arbitration proceedings which is still pending adjudication and
in the event, the counter-claim of the petitioner-company is
allowed, possibility of revival of petitioner-company cannot
be denied—The substratum of the company has not
disappeared—The present petition has been filed with an intent
to render the arbitration proceedings infructuous and to place
the Official liquidator in the shoes of the petitioner company
to contest the pending litigation—Even in the cases relied upon
by the petitioner it was held that it is only when the company
is not in a position to pay its debt and its substratum gone, it
is entitled to resort to winding up proceeding as provided by
Section 433(a) of the Act—No justified ground for winding
up is made out—The present petition and application are
dismissed.

Advance Television Network Ltd. v. The Registrar
Of COMPANIES ...t 380

CONSTITUTION OF INDIA, 1950—Article 226—Service

Law—In the year 1996-1997, an advertisement was issued
for recruitment against several posts under Railway through
Railway Recruitment Board, Allahabad (in short referred to
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as ‘the RRB’). Respondent had applied for the post of JE-II/
Signal in scale of Rs.1400-2300 (pre-revised) against
employment notice dated 3/96-97. An admit card was issued
to him—The examination was held on 30.1.2000 and result
was published on 25.4.2000 wherein respondent was declared
selected—On 9th May, 2000, a letter was issued to the
respondent informing that on the basis of selection conducted
by the RRB, his name had been placed on the panel and had
been forwarded to Chief Administrative Officer (P)
Construction office, Kashmiri Gate, Delhi—Thereafter, vide
letter dated Sth April, 2002, respondent was informed that he
had been declared medically unfit in A-3 category, as much,
was not fit for J.E-II/Signal in the scale of Rs. 5000-8000.
He was further informed that in case he wanted to opt for an
alternative post, he was required to give an application within
one year of receipt of said letter. Vide letter dated 5th June,
2002, respondent was informed that his case for an alternative
post had been referred to the Chief Officer and was further
asked to report to the office within 15 days of receipt of letter
so that his medical could be done—On 4th July, 2002,
respondent wrote a letter wherein he requested for an
alternative post for which he was medically fit—Thereafter
on 22nd October, 2002, the office of petitioner no.3 & 4
informed no.3 & 4 informed respondent that he had been
declared fit for B2 and below, as such his application dated
4.7.2007 had been considered by the competent officer and
in their division the post of Commercial Clerk grade 3200-4900
(R.P’S.) ST, was lying vacant and his case would be referred
to the Chief Officer if he was ready for the same. The
respondent requested for issuance of appointment letter for
the aforesaid post. On 10th December, 2002, the Divisional
Railway Manager, Ambala, wrote a letter to the General
Manager, Baroda House, New Delhi informing that the post
of Commercial Clerk was lying vacant in their division and
decision in that regard be informed to him—Reminders in this
regard were also sent by the Divisional Railway Manager,
Ambala on 9th November, 2006, 7th March, 2007 to the
General Manager, Baroda House, New Delhi. Finally on 14th
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August, 2008, petitioners informed the respondent that as per
order of the competent authority, for direct appointment
against DMS-IIT Grade 5000-8000, there was no vacant
position for S.T. and as such it was not possible to consider
his case for an alternative appointment—On the other hand,
the stand of respondent is that as per instructions contained
in its circular bearing no. PS 13588/2009 dated 25.5.2009 are
not applicable in the case of respondent as the said circular is
applicable from the prospective date i.e. the date of issue. As
regards instructions contained in its circular PS No.11931/99
dated 16.12.1999 is concerned, it is contended that Tribunal
has considered the said circular while passing the impugned
order and there is no illegality in the impugned orders which
call for interference of this court in the exercise of writ
jurisdiction under Article 226 of the Constitution of India—It
is an admitted position that as per instructions contained in
circular in PS No. 11931/99 dated 16th December, 1999
General Managers Railways had the authority to consider
requests from candidates who fail in prescribed medical
examination after empanelment by RRB for an appointment
in the alternative category subject to fulfilment of eligibility
criteria—The stand of the petitioners is that as per instructions
in the aforesaid PS, if a candidate is found medically unfit,
an alternative post can be provided in the equivalent grade and
as there was no vacancy in the equivalent grade, alternative
post was not offered to him—Held once the petitioner itself
had itself chosen to deviote from the afore mentioned circular,
it was not open in equity to deny the respondent the alternative
post on the ground that it was in lower grade.

Union of India & Ors. v. Jugeshwar Dhrva............... 107

Industrial Disputes Act, 1947—Section 25F—Limitation Act,
1963—Section 5—The appellant has assailed the order dated
10" January, 2011 dismissing his writ petition impugning the
award dated 11™ August, 2006 passed by Labour Court VI-
delay of 28 days in present intra-court appeal—CM for
condonation of delay under Section 5 of the Limitation Act,
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1963—Plea taken Labour Court had proceeded with great
haste and hurry in closing evidence as the appellant had gone
out of India—Resulted miscarriage of justice—The appellant
had claimed that his Services were terminated by respondent
no.l—Appellant claims that he was a workman protected under
the Industrial Disputes Act, 1947 and was entitled to
retrenchment compensation—Respondent no.1 disputed the
claim and accordingly reference was made to the Labour Court
which dismissed his case—First appeal before High Court also
dismissed—Present CM filed—The facts show that for almost
5 years, the Labour Court could not proceed with the case
although sufficient opportunities were granted—The defaults
and lapses on the part of appellant were sufficient for dismissal
and did not merit interference—Application for condonation
of delay and appeal dismissed. The appellant cannot explain
and wash away his default by claiming that on a few occasions
the respondent was at fault—The case of the appellant has to
be decided on the basis of his lapses and conduct. It will not
be fair and in the interest of justice to ignore the defaults and
delay on the part of the appellant as there were some lapses
on the part of the management. Lapses on the part of the
management is one aspect and once even costs were imposed
on them—These lapses, however, do not show and have the
effect on condoning the delay and latches on the part of the
appellant, which have their own adverse consequences and
result.

R.K. Arora v. Air Liquide India Holding Pvt.
Ltd. & OFS. oot 121

Article 226—Border Road Organization was set up in March
1960 for the expeditious execution of Road Works for
development of communication in North and North—Eastern
border areas of the country—Petitioners are/were holding
various group A posts in Administrative Officers cadre of
BRO—Petition raised the issue (i) Whether the admimistrative
officers cadre of Border Roads Organization is required to be
encadred as an organized cadre—Held—Grant of financial
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upgradation envisaged by Assured Career Progression Scheme
is different from grant of higher scale of pay recommended
by the Pay Commissions—Therefore the Assured Career
Progression Scheme does provide a limited relief to the officers
of the administrative officers cadre of BRO to a limited extent
but is not a substitute for the benefits available to the said
officers on encadrement of administrative officers cadre as
an organized cadre—It is trite that the courts should not
ordinarily interfere with the policy decision of the State—But
at the same time it is equally settled that the courts can interfere
with a policy decision of the State if such decision is shown
to be patently arbitrary, discriminatory or mala fide—In view
of the above discussion, we direct the department to encadre
the administrative officers cadre of BRO as an organized
cadre—We direct the department to decide whether the
encadrement of administrative officers cadre of BRO as an
organized cadre would be given a prospective or retrospective
effect.

K.L. Noatay v. UOI & OFS. ......ccccovevveveeceiaiinneeannnn. 167

Article 226—Border Road Organization was set up in March
1960 for the expeditious execution of Road Works for
development of communication in North and North—Eastern
border areas of the country—Petitioners are/were holding
various group A post in Administrative Officers cadre of
BRO—Petition craves for answer (ii) Whether the petitioners
in W.P.(C) No. 10121/1999 are entitled to the payment of
special pay/headquarters allowance—Held—This issue is no
longer res integra—In LPA No. 121/1984 Union of India vs.
K.R. Swami & Ors." decided on 23.08.1991, a Division Bench
of this Court was faced with a similar controversy—In the
said case, the Ministry of Defence had issued an Office
Memorandum dated 20.08.1975, which memorandum is pari
material to the Office Memorandum dated 26.08.1974 involved
in the present case—The Office Memorandum dated
20.08.1975 issued by Ministry of Defence envisaged the
payment of special pay to the officers holding Class I posts
(Group A posts) in Defence Establishments when they are
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posted in the headquarters of their respective organizations—
In view of the aforesaid legal position , we find no merit in
the stand taken by the department that the officers working
in the administrative officers cadre of BRO are not entitled to
the payment of special pay/headquarters allowance on the
ground that the administrative officers cadre is not an
organized cadre —As a necessary corollary to the aforesaid,
the department is directed to make payment of special pay/
headquarters allowance to the petitioners in W.P.(C) No.
10121/2009 from the date said petitioners were posted in
headquarters of BRO.

K.L. Noatay v. UOI & OFs.......cccoeoveueceeiiinciiannecnnnne. 167

Petitioner was a Chemistry teacher in Delhi Public School—
She attained the age of 60 years on July 31, 2010. It is not
disputed that her age of retirement was 60 years—Her
grievance is that a Notification dated January 29, 2007 was
issued by the Government of National Capital Territory of
Delhi, Directorate of Education allowing re-employment to all
retiring teachers upto PGT level till they attain the age of 62
years and that despite the Notification, she had not been
granted the benefit of re-employment without any cogent
reason—The Managing Committee of the School has taken
the stand that the Notification so relied upon by her does not
apply to private unaided Schools and that as respondent No.2
is a private unaided School, it is not covered by the
Notification—The Minutes of Meeting relied upon by the
School, that the grant of extension is not a matter of right. In
so far as the Notification of GNCTD is concerned, though it
does say that the Lieutenant Governor is pleased to allow
automatic re-employment of all retiring teachers upto PGT
level, but it also goes on to say that such re-employment is
subject to fitness and vigilance clearance—And what will
constitute fitness has been clarified in the subsequent
Notification of February 28, 2007—As per the said
Notification, fitness does not mean physical fitness alone, but
it also includes professional fitness which is required to be
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assessed by DDE of the concerned District after considering
work and conduct report—It is true that the school did not
take any disciplinary action against the petitioner on the basis
of the adverse ACRs while she was in service, but if the
school overlooked and ignored her such record and yet granted
her financial upgradation and other benefits, must it also grant
her re-employment—The answer is in the negative—The
petitioner has no right to re-employment. She only has a right
to be considered and the school has a right to deny her re-
employment, if after considering her over-all performance as
a teacher, it finds that she is not fit for re-employment.

Shashi Kohli v. Director of Education and Anr. ....... 196

Article 226 & 227—Punjab & Haryana High Court Rules &
Orders V-1, Chapter 18-A—Service Law—40 Point roaster—
Petition challenging the decision of not promoting the
petitioners to the post of Superintendent—Selection for the
post of Superintendent was held by the Departmental
Promotion Committee in the year 1995—Promotions were
made vide order dated 17" May 1995—Petitioners were not
selected—Promotion granted to respondent no. 4 to 6—40
point Roaster applicable to the post of Superintendent was
complete—Creation of vacancies thereafter on retirement of
Mr. Jaswant Singh and Mr. C.D. Sidhu who were in reserved
category, these posts could be filled up only from amongst
the incumbent of the reserved categories—Held—There are
only four posts of Superintendent in the office of District &
Sessions Judge, Delhi—When the number of posts are so less
in this cadre, it is difficult to say that the roster was complete
on promotion of Mr. M.C. Verma and thereafter vacancies
were to be filled up depending upon the category of staff who
retired and caused the vacancy—Reason is simple—Even if
we treat one post occupied by SC Candidate and on his
retirement, that post always to be filled up by SC candidates
on the application of R.K. Sabharwal (supra), then it would
amount to reserving 25% post for SC candidates for all times
together—This situation can be avoided only if the 40% roster
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which is in operation is allowed to continue till end as with
the appointment of respondent 4 to 6, points 10, 11 and 12
in the roster only consumed and, we have no option to hold
that 40 Roster which is maintained has not completed its life
and is to be continued—Once this roster is operional the
reserved category candidates would get due representation at
the points reserved for them—There is no other course which
could be permissible on the facts of this case.

Gian Singh & Another v. High Court of Delhi
& OFS. ittt 280

Article 226, 227—Army Rule 13 (3) Item 111 (4)—Petitioner
awarded 5 red ink entries between the years 1986 till 2000—
Notice to show cause issued to submit response to the
proposed action of being discharged from service—The
competent authority passed an order that retention of petitioner
in service was not warranted—~Petitioner discharged from
service with pension benefits—Petitioner challenged the order
in writ petition—Petition dismissed—Letters Patent Appeal—
Without holding the enquiry the services of the petitioner could
not be discharged—Held—Relevant would it be to state that
where a Rule deals with subject matter and the procedure to
be followed with respect to the subject matter is also
prescribed by the Rule, there is no scope to issue a policy
guideline with respect to the procedure to be followed—The
procedure under Rule 13 of the Army Rules simply
contemplates a prior notice to the person concerned before
exercising power under the Rule—Inquiries have to be held
if facts are in dispute or blameworthiness of a delinquent
employee has to be ascertained—We see no scope for any
inquiry to be conducted where a person is being discharged
from service with reference to his past service record—
Noting in the instant case that before taking the action a show
cause notice was served upon the petitioner and after
considering the reply filed by him the action was taken,
meaning thereby procedures of the law were followed, we
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dismiss the appeal but refrain from imposing any costs.

Pratap Singh v. Chief of Army Staff And Ors. ......... 339

Article 226—Income Tax Act, 1961—Section 139(1), 147
and 148—Petitioner prayed for writ of Certiorari for quashing
of notice u/s 148 of Act and to quash order whereby
objections raised by Petitioner have been rejected—Plea taken,
Assessing Officer (AO) assumed jurisdiction to initiate
proceedings solely on basis of certain statements recorded by
Directorate of Investigation (DIT) without forming
independent opinion—Expression used in S. 147 is 'reason to
believe' and not 'reason to suspect—There should be direct
nexus or live link between materials relied upon by revenue
and belief that income has escaped assessment—Per contra,
plea taken AO has applied his independent mind and has not
been solely guided by information given by DIT —Objections
of petitioner has been appositely dealt with and order cannot
be called cryptic or passed mechanically-—Sufficiency of
material has to be delved at time of assessment and petitioner
would be afforded adequate opportunity of hearing to explain
same. Held—Scrutiny of order shows, Authority had passed
order dealing with objection in a careful and studied manner—
Note is taken of transaction mentioned in table constituting
fresh information in respect of assessee as a beneficiary of
bogus accommodation entries provided to it and represents
undisclosed income—There was specific information received
from office of DIT (INU-V) as regards transaction entered
into by assessee company with number of concerns which
had made accommodation entries and were not genuine
transactions—It is neither change of opinion nor conveys a
particular interpretation of a specific provision which was done
in a particular manner in original assessment and sought to
be done in a different manner in proceedings u/s 147 of Act—
Reason to believe has been appropriately understood by AO
and there is material on basis of which notice was issued—
Court, in exercise of jurisdiction under Article 226 pertaining
to sufficiency of reasons for information of belief, cannot
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interfere—Same is not to be judged at that stage—Writ
dismissed.

AGR Investment LTD. v. ADDL. Commissioner of
INCOME TUX ..ot 1

Article 227—Writ Petition—Delhi Land Reform Act, 1954—
Section 55 & 33—Delhi Land Revenue Act, 1954—Section
66 Indian Contract Act, 1872—Section 23—Code of Civil
Procedure, 1908—Section 9 & 89—Order 23 Rule 3—
Arbitration and Conciliation Act, 1996—Legal Services
Authority Act, 1995—Boni judicis est lites dirimere, ne lis ex
lite oritur, et interest reipublicae ut sit finis litium—Petitioners
no.l and 2 and the respondents no.1 and 2 are brothers—
Their father was bhumidhar of agricultural land measuring 33
bigah 3 biswas at Village in Delhi—Died leaving four male
descendants—Land mutated in the name of petitioners and
respondents—A family settlement arrived at on 26.12.1984
between petitioner no.l and 2 and respondents no.l and 2—
Land agreed to be divided into four parts—Each of four
brothers took possession of their respective portion—
Continued till 1988—Respondent no.2 tried to grab the share
of petitioners no.1 and 2—Suit for permanent injunction filed
by petitioners no.l and 2 against respondents no. 1 and 2—
Suit pending—Parties called panch to arrive at amicable
settlement—Awards signed by four brothers made by
panch—Filed application in the pending suit for settlement—
Suit dismissed as compromised—Petitioners no.1 and 2
approached for mutation—Mutation done in the name of
petitioners no. 1 and 2 by tehsildar—Respondents no.1 and
2 preferred appeal to Additional Collector—Contending that
suit dismissed as withdrawn and there was no decree by
which Tehsildar was bound—No opportunity of being heard
given to respondents no.1 and 2—Land partition illegal—Even
if there was decree, Civil Court has no jurisdiction to pass
decree for partition—Agriculture land can be partitioned under
section 55 of Land Reform Act—Further, partitioned in
contravention of Section 33 of the Act—Petitioners no.1 and
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2 during the pendency of appeal, executed sale deed
transferring the land of their exclusive share in favour of
petitioners no.3 to 7—Petitioners no.3 to 7 not impleaded as
party before—Additional Collector dismissed the appeal—
Respondents no.1 and 2 preferred second appeal to Financial
Commissioner (FC)—FC allowed the appeal setting aside the
order—Petitioner no.1 and 2 did not challenge the order of
FC—Petitioners no.3 to 7 filed writ petition, wherein
petitioners no.l and 2 and respondents no.l and 2 were
impleaded as respondent—Werit petition allowed with consent
of the parties—Matter remanded to FC for decision afresh—
FC allowed the appeal of respondents no.l and 2—Writ
petition filed—Contended, FC erred in holding notice of hearing
required to be given to respondents no.l and 2 in mutation
proceedings—FC held: the order of tehsildar bad but failed
to remand the same back—Respondents no.1 and 2 had not
disputed the factum of appointment of panch, award,
compromise application or separate possession not entitled to
challenge mutation—Respondents no.1 and 2 themselves
enjoying the portions in the share—Respondents no.1 and 2
contended that partition was in contravention of Section 33
of Delhi Land Reform Act—The Act does not recognize family
settlement—Bhumidars of joint holding not entitled to partition
and were required to approach revenue assistant u/s 55 of
Delhi Land Reform Act—There being no partition, there could
not be question of mutation in exclusive name of petitioner—
Court observed: the proposition that agriculture holdings could
not be partitioned amicably and parties have to necessarily sue,
is preposterous—The Land Reform Act was not intended to
bring about change in the normal rights of a person or of the
co-owner to effect partition amicably without being required
to approach the court thereof—The attempt of the Courts must
always be to minimize the litigation and not multiply it—Held:
duty cast upon the court to bring litigations to an end and to
ensure no further litigation arises from its decision—Amicable
resolution of dispute and negotiated settlement is public policy
in India—Only where settlement contrary to any statutory
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provisions or opposed to public policy under section 23 of
Contract Act, the Court can refuse to enforce the same—No
provision in Land Reform Act prohibiting amicable
settlement—Section 55 provides for holding to be partible and
uses expression ‘may sue’ enabling Bhumidar to approach the
Court to revenue assistant for partition—Does not indicate a
holding can be partitioned only in the manner provided
therein—Further, Section 33 deals with situation where as
result of transfer, transferee shall be left less than 8 standard
acres of land—However, in partition there is no transfer,
transferor of transferee—Each of the co-owner-owner of each
and every parcel of the property—It cannot be said that any
part of property transferred is from one co-owner to other—
Once it is held that it is not necessary to approach Revenue
Assistant for partition and parties are free to partition holding
themselves, the order of FC cannot stand and set aside—
Mutation effected by Tehsildar declared valid—Writ Petition
Allowed.

Prem Prakash Chaudhary v. Rajinder Mohan

DELHI LAND REFORMS ACT, 1956 (“DLRA”)—Section 185

Father of the plaintiff and father of the defendants real brothers
and joint owners in respect of agricultural land situated within
the revenue estate of village Jhaoda Majra, Burar—During life
time of fathers of the parties, oral partition took place—After
death of the father, in 1966 plaintiff being only legal heir
succeeded to his share and mutation was recorded—In
1971—72 father of defendants also died and defendants
succeeded to their share—Plaintiff is co-sharer of 1/2 share
in total land—Defendant no. 1 had encroached upon a portion
of property of the plaintiff and constructed pucca wall, two
hand pumps and a chapper had also been installed—Hence suit
filed by the plaintiff seeking permanent and mandatory
injunction restraining the defendant from interfering in the
peaceful possession of the plaintiff—Trial court decreed the
suit and defendants restrained from dispossessing the plaintiff
and from interfering with her peaceful possession over land
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and defendant No. 1 directed to remove the pucca wall
constructed by him—The first Appellate Court reversed the
findings on the ground that there was a cloud over the title
of plaintiff, the defendant was claiming himself to be the co-
owner of the suit land, this question could only be decided
by the revenue court, jurisdiction of the civil court was barred,
suit of the plaintiff was dismissed—Hence the instant appeal.
Held : There is no perversity in the findings—The impugned
judgment had noted that both the parties were claiming
cultivatory possession over this portion of the suit land—Even
after the oral partition effected between the parties, admittedly
their shares had not been demarcated—Section 185 of DLRA
stipulates that except as provided by or under this Act no court
other than a court mentioned in column 7 of Schedule 1 shall
take cognizance of any suit, application or proceedings
mentioned in column 3 of the said Schedule—An application
for declaration of bhumidari rights is maintainable under
Sections 10,11,12,13,73,74,79 & 85 of the Act before the
Revenue court which alone has the jurisdiction to deal with
such bhumidari rights—Under Section 55 a suit for partition
of a holding of a bhumidar is maintainable but the jurisdiction
vests with the revenue court—Substantial question of law is
accordingly answered in favour of respondent and against the
appellant—There is no merit in this Appeal as also pending
application are dismissed.

Smt. Hanso Devi (Deceased) Through LRS. v.
Sh. Chandru (Deceased) Through LRS. ....................... 365

Section 55 & 33—Delhi Land Revenue Act, 1954—Section
66 Indian Contract Act, 1872—Section 23—Code of Civil
Procedure, 1908—Section 9 & 89—Order 23 Rule 3—
Arbitration and Conciliation Act, 1996—Legal Services
Authority Act, 1995—Boni judicis est lites dirimere, ne lis ex
lite oritur, et interest reipublicae ut sit finis litium—Petitioners
no.l and 2 and the respondents no.l and 2 are brothers—
Their father was bhumidhar of agricultural land measuring 33
bigah 3 biswas at Village in Delhi—Died leaving four male
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descendants—Land mutated in the name of petitioners and
respondents—A family settlement arrived at on 26.12.1984
between petitioner no.l and 2 and respondents no.l and 2—
Land agreed to be divided into four parts—Each of four
brothers took possession of their respective portion—
Continued till 1988—Respondent no.2 tried to grab the share
of petitioners no.1 and 2—Suit for permanent injunction filed
by petitioners no.l and 2 against respondents no. 1 and 2—
Suit pending—Parties called panch to arrive at amicable
settlement—Awards signed by four brothers made by
panch—TFiled application in the pending suit for settlement—
Suit dismissed as compromised—Petitioners no.1 and 2
approached for mutation—Mutation done in the name of
petitioners no. 1 and 2 by fehsildar—Respondents no.1 and
2 preferred appeal to Additional Collector—Contending that
suit dismissed as withdrawn and there was no decree by
which Tehsildar was bound—No opportunity of being heard
given to respondents no.1 and 2—Land partition illegal—Even
if there was decree, Civil Court has no jurisdiction to pass
decree for partition—Agriculture land can be partitioned under
section 55 of Land Reform Act—Further, partitioned in
contravention of Section 33 of the Act—Petitioners no.1 and
2 during the pendency of appeal, executed sale deed
transferring the land of their exclusive share in favour of
petitioners no.3 to 7—Petitioners no.3 to 7 not impleaded as
party before—Additional Collector dismissed the appeal—
Respondents no.1 and 2 preferred second appeal to Financial
Commissioner (FC)—FC allowed the appeal setting aside the
order—Petitioner no.1 and 2 did not challenge the order of
FC—Petitioners no.3 to 7 filed writ petition, wherein
petitioners no.l and 2 and respondents no.l and 2 were
impleaded as respondent—Writ petition allowed with consent
of the parties—Matter remanded to FC for decision afresh—
FC allowed the appeal of respondents no.1 and 2—Writ
petition filed—Contended, FC erred in holding notice of hearing
required to be given to respondents no.l and 2 in mutation
proceedings—FC held: the order of ftehsildar bad but failed
to remand the same back—Respondents no.1 and 2 had not
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disputed the factum of appointment of panch, award,
compromise application or separate possession not entitled to
challenge mutation—Respondents no.1 and 2 themselves
enjoying the portions in the share—Respondents no.1 and 2
contended that partition was in contravention of Section 33
of Delhi Land Reform Act—The Act does not recognize family
settlement—Bhumidars of joint holding not entitled to partition
and were required to approach revenue assistant u/s 55 of
Delhi Land Reform Act—There being no partition, there could
not be question of mutation in exclusive name of petitioner—
Court observed: the proposition that agriculture holdings could
not be partitioned amicably and parties have to necessarily sue,
is preposterous—The Land Reform Act was not intended to
bring about change in the normal rights of a person or of the
co-owner to effect partition amicably without being required
to approach the court thereof—The attempt of the Courts must
always be to minimize the litigation and not multiply it—Held:
duty cast upon the court to bring litigations to an end and to
ensure no further litigation arises from its decision—Amicable
resolution of dispute and negotiated settlement is public policy
in India—Only where settlement contrary to any statutory
provisions or opposed to public policy under section 23 of
Contract Act, the Court can refuse to enforce the same—No
provision in Land Reform Act prohibiting amicable
settlement—Section 55 provides for holding to be partible and
uses expression ‘may sue’ enabling Bhumidar to approach the
Court to revenue assistant for partition—Does not indicate a
holding can be partitioned only in the manner provided
therein—Further, Section 33 deals with situation where as
result of transfer, transferee shall be left less than 8 standard
acres of land—However, in partition there is no transfer,
transferor of transferee—Each of the co-owner-owner of each
and every parcel of the property—It cannot be said that any
part of property transferred is from one co-owner to other—
Once it is held that it is not necessary to approach Revenue
Assistant for partition and parties are free to partition holding
themselves, the order of FC cannot stand and set aside—
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Mutation effected by Tehsildar declared valid—WTrit Petition
Allowed.

Prem Prakash Chaudhary v. Rajinder Mohan Rana.... 22

INCOME TAX ACT, 1961—Section 139(1), 147 and 148—

Petitioner prayed for writ of Certiorari for quashing of notice
u/s 148 of Act and to quash order whereby objections raised
by Petitioner have been rejected—Plea taken, Assessing Officer
(AO) assumed jurisdiction to initiate proceedings solely on
basis of certain statements recorded by Directorate of
Investigation (DIT) without forming independent opinion—
Expression used in S. 147 is 'reason to believe' and not reason
to suspect—There should be direct nexus or live link between
materials relied upon by revenue and belief that income has
escaped assessment—Per contra, plea taken AO has applied
his independent mind and has not been solely guided by
information given by DIT —Objections of petitioner has been
appositely dealt with and order cannot be called cryptic or
passed mechanically-—Sufficiency of material has to be delved
at time of assessment and petitioner would be afforded
adequate opportunity of hearing to explain same. Held—
Scrutiny of order shows, Authority had passed order dealing
with objection in a careful and studied manner—Note is taken
of transaction mentioned in table constituting fresh information
in respect of assessee as a beneficiary of bogus
accommodation entries provided to it and represents
undisclosed income—There was specific information received
from office of DIT (INU-V) as regards transaction entered
into by assessee company with number of concerns which
had made accommodation entries and were not genuine
transactions—It is neither change of opinion nor conveys a
particular interpretation of a specific provision which was done
in a particular manner in original assessment and sought to
be done in a different manner in proceedings u/s 147 of Act—
Reason to believe has been appropriately understood by AO
and there is material on basis of which notice was issued—
Court, in exercise of jurisdiction under Article 226 pertaining
to sufficiency of reasons for information of belief, cannot
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interfere—Same is not to be judged at that stage—Writ
dismissed.

AGR Investment LTD. v. ADDL. Commissioner of
INCOME TUX ..ot 1

INDIAN EVIDENCE ACT, 187—S.68—Registration of Will—

Code of Civil Procedure 1908—Order 14 Rule 2—Muslim
Personal Law (Shariat) Application Act, 1937—Letter of
administration sought regarding Will dated 20.11.1984—Third
respondent contested the petition on the ground Will forged
and fabricated—Also set up another registered Will dated
5.6.1992 attested by two witnesses allegedly executed by
deceased testatrix in her favour bequeathing whole of her
property—Trial court accepted the Will set up by respondent
as genuine although only attesting witness examined had not
supported her—Trial court did not give finding on issue raised
by appellant on the pretext that a Will set by third respondent
was later in time and thus superseded the earlier Will
propounded by the appellant—Petition dismissed However,
granted probate of Will dated 5.6.1992 in favour of respondent
no.3—Preferred first appeal—Contended Section 63 (c) of
Indian Succession Act and Section 68 of Indian Evidence Act
are applicable to Hindu Will and not to the Muslim Will—Court
observed : despite the registration of said Will after six months
of death of deceased the trial Court relied upon statement made
by respondent no.3, propounder and beneficiary of the Will—
Further observed, there were suspicious circumstances
shrouding the Will—Will purported to be attested by two
witnesses—Only one examined who did not prove the Will
as he stated that he did not know Nawab Begam—Testatrix
and she did not sign the Will in his presence—He signed the
will at his residence as he was friend of respondent no.2—
Did not identify signature of other witnesses—Held: if attesting
witness fails to prove the attestation or that propounder take
active part in execution of Will which confers substantial
benefit on him/her it would lead to suspicion which has to be
explained by satisfactory evidence—Even registration of Will
did not dispense with need of proving the execution and
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attestation—Respondent herself relied and based her case
upon Section 63 (c) of Indian Succession Act and Section
68 of Indian Evidence Act which are mandatory for Will to
be legally valid—Further held—The appellate court has no
power to make out a new case not pleaded before the trial
Court—Decision of appellate court cannot be based on
grounds outside the plea taken before trial court—Trial Court
pronounced judgment on only one issue; as per order 14 Rule
2 CPC a judgment which fails to pronounce on each and every
issue framed suffers from material irregularity and would not
be a judgment—Judgment of trial court can not be
sustained—Appeal allowed—Case remanded to trial court to
decide the matter afresh taking into consideration the
observations.

Sheikh Anis Ahmad v. State & OFS. .ccoeeeeeeeeeeeeeaaneann... 55

INDIAN PENAL CODE, 1860—Section 302, 307, 350—Trial

Court convicted sentenced appellant/accused for offence u/s
302/307/350—Prosecution case that accused was passing by
house of deceased when she, her son Ajay Choudhary along
with Dinesh were watching television —Ajay, Dinesh and
deceased were laughing, upon which accused got enraged and
called Ajay outside asking him the reason for their laughter—
Accused objected to their laughing at him and slapped Ajay—
Accused left threatening Ajay that he would not leave him
alive—After about 3-4 minutes accused came back with knife
and on deceased asking him to stop, the accused stabbed her
and thereafter her son Dinesh—Held, where incident leading
to fatal attack is preceded by a trivial quarrel and the assault
is limited to a single though fatal blow, without history of any
malice or previous ill-will between the deceased and assailant,
even a few minutes lapse between the quarrel, the accused
leaving the scene and returning armed and attacking, may not
amount to murder but would be covered u/s 304—Quarrel
between appellant and deceased’s son was due to trivial
reason—No pre meditation or previous history of ill-will
between deceased and accused family—Accused attacked
deceased when he thought that she would prevent him from
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assaulting her son, both she and PW4 were given single blows
when they tried to prevent his attacks—These facts viewed
cumulatively do call for applicability of Exception 4 of Section
300 so as to amount to culpable homicide under first part of
Section 304—Conviction u/s 302 altered to one u/s 304 Part
1—Conviction for other offences not disturbed—Appellant's
sentence modified to 7 years RI for offence u/s 304 Part 1.

Deepak Sharma v. State of Delhi ............ccccooeeveenuenn.e. 40

Sections 201, 302, 379—Deceased running video library—Four
of the five accused borrowed movies from him—In the night
four accused along with deceased and PW11 and PW16 saw
TV together—PW11 and PW16 left at 2.30 am leaving
deceased with four accused in their rented room—Next day
boby of deceased found in gunny bag in drain—Postmortem
revealed that death due to strangulation—Four accused arrested
and stolen video player and cassettes recovered from them—
Four accused led police to fifth accused from whose
possession T.V recovered—Case of prosecution rested entirely
on last seen and recoveries—Trial court acquitted two accused
and convicted three accused for offence under Section 302/
34 and 379/34—Held, recovery of TV at the instance of
accused not established—PW16 who was also a recovery
witness resiled from earlier statement in his cross examination
and testified that no recovery was made in his presence, he
was taken to the police station and his signatures were obtained
on some papers and was made witness—Contradictions in
testimony of other recovery witness PW 23 who was a police
officer—Recovery of video not established beyond reasonable
doubt—Last seen witness PW11 in testimony did not mention
name of deceased but referred to him as servant of the shop
keeper—Other last seen witness PW16 completely resiled
from prosecution version —Contradictions in testimony of
both last seen witnesses—Prosecution failed to prove case
beyond reasonable doubt—Appeals allowed.

Mohd. Badal V. State ..........cccccccoeveveeeeeeeeeiiieeeeeenns 82
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INDIAN SUCCESSION ACT, 1925—S. 63 (c)—WILL—Grant

of Probate—Validity of Will—Indian Evidence Act, 187—
S.68—Registration of Will—Code of Civil Procedure 1908—
Order 14 Rule 2—Muslim Personal Law (Shariat) Application
Act, 1937—Letter of administration sought regarding Will
dated 20.11.1984—Third respondent contested the petition
on the ground Will forged and fabricated—Also set up another
registered Will dated 5.6.1992 attested by two witnesses
allegedly executed by deceased testatrix in her favour
bequeathing whole of her property—Trial court accepted the
Will set up by respondent as genuine although only attesting
witness examined had not supported her—Trial court did not
give finding on issue raised by appellant on the pretext that a
Will set by third respondent was later in time and thus
superseded the earlier Will propounded by the appellant—
Petition dismissed However, granted probate of Will dated
5.6.1992 in favour of respondent no.3—Preferred first
appeal—Contended Section 63 (c¢) of Indian Succession Act
and Section 68 of Indian Evidence Act are applicable to Hindu
Will and not to the Muslim Will—Court observed : despite the
registration of said Will after six months of death of deceased
the trial Court relied upon statement made by respondent no.3,
propounder and beneficiary of the Will—Further observed,
there were suspicious circumstances shrouding the Will—Will
purported to be attested by two witnesses—Only one
examined who did not prove the Will as he stated that he did
not know Nawab Begam—Testatrix and she did not sign the
Will in his presence—He signed the will at his residence as he
was friend of respondent no.2—Did not identify signature of
other witnesses—Held: if attesting witness fails to prove the
attestation or that propounder take active part in execution of
Will which confers substantial benefit on him/her it would lead
to suspicion which has to be explained by satisfactory
evidence—Even registration of Will did not dispense with need
of proving the execution and attestation—Respondent herself
relied and based her case upon Section 63 (c) of Indian
Succession Act and Section 68 of Indian Evidence Act which
are mandatory for Will to be legally valid—Further held—The
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appellate court has no power to make out a new case not
pleaded before the trial Court—Decision of appellate court
cannot be based on grounds outside the plea taken before trial
court—Trial Court pronounced judgment on only one issue;
as per order 14 Rule 2 CPC a judgment which fails to
pronounce on each and every issue framed suffers from
material irregularity and would not be a judgment—Judgment
of trial court can not be sustained—Appeal allowed—Case
remanded to trial court to decide the matter afresh taking into
consideration the observations.

Sheikh Anis Ahmad v. State & OFS. ...ccccooeeeeeeeeeennne. 55

MOTOR VEHICLES ACT, 1988—Section 2 (10), (21), (27),

3,4,5,96(2) (b), 140 and 166—Driver of offending vehicle
had a driving license for driving Light Motor Vehicle (Non
Transport)—At time of accident, he was driving a
motorcycle—Motor Accident Claims Tribunal (MACT) held
since driver had a valid driving license for driving LMV, he
apparently also possessed qualification to drive a vehicle of a
lower category—Tribunal refused to grant recovery right to
appellant Insurance Company—Order challenged in HC—Plea
taken, motorcycle comes under a different category from LMV
(NT) and if a person knows how to drive a motor car, it does
not mean he is qualified to drive a motor cycle as well—There
was wilful breach of terms and conditions of Policy on part
of insured by allowing driver to drive motor cycle without a
valid license—Appellant Insurance Company ought to have
been at least given recovery rights to enable it to recover
awarded amount from insured/owner—Per contra plea taken,
in order to bring case within mischief of ‘‘breach” it must
be proved by Insurance Company that there was wilful default
on part of insured—Where there is no evidence on record to
indicate that owner of vehicle had parted with keys of vehicle,
deliberately or knowingly, to a person who caused accident,
it cannot be said that there was express or implied consent
on part of insured/ owner so as to exonerate Insurance
Company from liability to pay compensation to victim—
Held—Expertise which is required to drive motorcycle is quite
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different from know-how required by a person for driving a
light motor vehicle—It can not be assumed that every person
who is competent to drive LMV, will be skilled in driving a
two wheeler as well—Insured who was owner of motor
vehicle, did not examine herself to state whether there was
no wilful breach of policy condition pertaining to driving
license on her part—Insured Owner must be held guilty of
deliberate breach of contract between him and appellant—
Appellant entitled to recover amount in question from owner
and driver.

Bajaj Allianz General Insurance Co. Ltd. v. Akram
Hussain & OFS. ....cccceeviiiiniiiiiiiiiiiiiniecciececeeecee 437

NATIONAL COUNCIL FOR TEACHER EDUCATION ACT,

1992—Section 32 read with National Council for Teacher
Education (Recognition, Norms and Procedure) Regulations,
2007 (Regulations)—Regulation 8 (7)—Processing of
Applications—Respondent submitted an application for
recognition for B.Ed course—Chairman of the Respondent had
constructed a building in his name and executed a 99 years
lease in favour of the Respondent—Prerequisite under the
Regulation 8(7) was that institution to own a land —
Subsequently Chairman executed a gift deed in favour of the
Respondent—Appellant did not inspect the institution—Did not
recommend for recognition—Appeal Committee dismissed the
appeal—Requirement under Regulation 8(7) were not
fulfilled—Single Judge remanded the matter—Requirement
was satisfied before the application was considered—
Regulation 8(10) stipulates that norms of recognition to be
fulfilled at the time of inspection—Instant appeal was filed—
Appellant contended—condition under Regulation 8(7)
mandatory and imperative—Respondent cannot take a plea that
they were not aware of norm and be allowed to remove defect
in the application—Also new set of regulations—National
Council for Teacher Education (Recognition, Norms and
Procedure) Regulations 2009 had come into force and
Appellant had imposed ban of acceptance of application for
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recognition for Teachers Training Courses/Additional intake
for academic sessions 2011-12 in various States for specified
courses. Held—Substantial compliance is to be done—The
realm of substantial compliance not discussed in view of the
change of scenario—It will be difficult to put the clock back
and direct that applications be considered in accordance with
Regulations 2007—Applications brought in order after
compliance of condition be processed after the ban is lifted
and policy is changed—For other courses where there is no
ban, applications directed to be considered.

National Council For Teacher Education & Anr. v.
G.D. Memorial College of Education.......................... 147

PREVENTION OF CORRUPTION ACT, 1988—Sections 7 &

13 (1) (d)—As per prosecution, complainant/PW?2 keeping
three cows at residence and selling milk—Appellant/accused
Milk Tax Inspector, MCD demanded bribe of Rs.1000/- with
threat to challan him in case of nonpayment - PW2 agreed to
pay Rs.500/- in one instalment and the balance after marriage
of his brother—On basis of complaint, FIR lodged—PW6
constituted raiding party—PW2 contacted accused at his
residence along with PW3—On demand PW3 gave Rs.500/-
to accused—PW?2 requested accused to return some money
as he was in need—Accused returned Rs.200/- and kept Rs.
300/- and asked PW2 to give Rs.700/- after marriage of his
brother—Trial Court convicted accused for offences u/s 7 &
13 (1) (d) and sentenced him to RI for one year for each
offence besides fine of Rs.300/- on each count—Held, there
were discrepancies in the testimonies of PW5 and PW3 with
regard to demand and payment of amount—Post raid
proceedings and recovery memo Ex. PW2/C not above
suspicion since letter signed by PW2 on 24.4.1989 but by
other witnesses on 26.4.89; also no explanation given with
regard to discrepancy—PWS5 claimed, he did not remember,
who prepared recovery memo—Recovery memo Ex. PW2/
C, doubtful as spacing in 3/4" part of document more than
the spacing in the last few lines giving impression that
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document was already signed and due to shortage of space
contents were subsequently squeezed in—It was put to all
witness in their cross examination that no recovery memo
prepared at spot but at CBI office—PW?2 claimed that PW3
recovered tainted money from under cushion, however PW3
claimed that he did not remember who recovered the same
and that possibly he recovered it—PW6 said that it was on
his direction that PW3 recovered tainted money while PW5
stated that he did not remember who recovered the same—
Discrepancies in testimoney of raid witnesses with regard to
what transpired in raid—In view of discrepanies, doubt created
in prosecution case—Mere recovery of money divorced from
circumstances under which it is paid is not sufficient to convict
accused when substantive evidence of demand and acceptance
in the case is not reliable—Appeal allowed—Accused
acquitted.

Prem Singh Yadav v. Central Bureau of
INVESTIGATION ... 92

Sections 7 & 13—Appellant aggrieved by conviction under
Section 7 and 13 (1)(d) of Act preferred appeal and urged
main prosecution witnesses were hostile and took complete
u-turn from what they deposed in examination in chief—Thus
prosecution cases became unreliable—Held:- If any witness
during cross examination has taken complete u-turn from what
he deposed in examination-in-chief, then chief examination part
of witness cannot be thrown out—Judgment of conviction
confirmed.

Shri Brij Pal Singh V. CBl........cccoccovivviiiiiniiniinnen. 220

SECURITY AND EXCHANGE BOARD OF INDIA ACT,

1992—Section 24 (1) and 27—Revision petition challenging
the order dated 12.11.2009 framing the notice u/s 251 Cr. P.C.
for the offences punishable u/s 24 (1) read with Section 27
of SEBI Act,—M/s Master Green Forests Ltd., incorporated
on 03.06.1993—Company operated Collective Investment
Schemes and raised huge amount from general public without
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complying with rules and regulations issued by SEBI—Despite
repeated directions, did not comply with the said regulations—
Petitioner contends that they were not the directors, promoters
or In-charge of the accused company—They were only the
shareholders—Had no role to play in day to day working of
the company—There is no specific allegations qua the
petitioners in the complaint—Held—Clear that the Petitioners
are neither the Directors nor in anyway related/involved in the
management or day to day affairs of the Company—They are
only the shareholders and thus cannot be held liable for the
offences committed by the Company—The order of learned
Additional Sessions Judge framing notice against the
Petitioners, set aside.

Suresh Batra & Ors. v. Securities & Exchange Board
Of INAIG ..o 334

SERVICE LAW—In the year 1996-1997, an advertisement was

issued for recruitment against several posts under Railway
through Railway Recruitment Board, Allahabad (in short
referred to as ‘the RRB’). Respondent had applied for the post
of JE-1I/Signal in scale of Rs.1400-2300 (pre-revised) against
employment notice dated 3/96-97. An admit card was issued
to him—The examination was held on 30.1.2000 and result
was published on 25.4.2000 wherein respondent was declared
selected—On 9th May, 2000, a letter was issued to the
respondent informing that on the basis of selection conducted
by the RRB, his name had been placed on the panel and had
been forwarded to Chief Administrative Officer (P)
Construction office, Kashmiri Gate, Delhi—Thereafter, vide
letter dated Sth April, 2002, respondent was informed that he
had been declared medically unfit in A-3 category, as much,
was not fit for J.E-1I/Signal in the scale of Rs. 5000-8000.
He was further informed that in case he wanted to opt for an
alternative post, he was required to give an application within
one year of receipt of said letter. Vide letter dated 5th June,
2002, respondent was informed that his case for an alternative
post had been referred to the Chief Officer and was further
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asked to report to the office within 15 days of receipt of letter
so that his medical could be done—On 4th July, 2002,
respondent wrote a letter wherein he requested for an
alternative post for which he was medically fit—Thereafter
on 22nd October, 2002, the office of petitioner no.3 & 4
informed no.3 & 4 informed respondent that he had been
declared fit for B2 and below, as such his application dated
4.7.2007 had been considered by the competent officer and
in their division the post of Commercial Clerk grade 3200-
4900 (R.P’S.) ST, was lying vacant and his case would be
referred to the Chief Officer if he was ready for the same.
The respondent requested for issuance of appointment letter
for the aforesaid post. On 10th December, 2002, the Divisional
Railway Manager, Ambala, wrote a letter to the General
Manager, Baroda House, New Delhi informing that the post
of Commercial Clerk was lying vacant in their division and
decision in that regard be informed to him—Reminders in this
regard were also sent by the Divisional Railway Manager,
Ambala on 9th November, 2006, 7th March, 2007 to the
General Manager, Baroda House, New Delhi. Finally on 14th
August, 2008, petitioners informed the respondent that as per
order of the competent authority, for direct appointment
against DMS-III Grade 5000-8000, there was no vacant
position for S.T. and as such it was not possible to consider
his case for an alternative appointment—On the other hand,
the stand of respondent is that as per instructions contained
in its circular bearing no. PS 13588/2009 dated 25.5.2009 are
not applicable in the case of respondent as the said circular is
applicable from the prospective date i.e. the date of issue. As
regards instructions contained in its circular PS No.11931/99
dated 16.12.1999 is concerned, it is contended that Tribunal
has considered the said circular while passing the impugned
order and there is no illegality in the impugned orders which
call for interference of this court in the exercise of writ
jurisdiction under Article 226 of the Constitution of India—It
is an admitted position that as per instructions contained in
circular in PS No. 11931/99 dated 16th December, 1999
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General Managers Railways had the authority to consider
requests from candidates who fail in prescribed medical
examination after empanelment by RRB for an appointment
in the alternative category subject to fulfilment of eligibility
criteria—The stand of the petitioners is that as per instructions
in the aforesaid PS, if a candidate is found medically unfit,
an alternative post can be provided in the equivalent grade and
as there was no vacancy in the equivalent grade, alternative
post was not offered to him—Held once the petitioner itself
had itself chosen to deviote from the afore mentioned circular,
it was not open in equity to deny the respondent the alternative
post on the ground that it was in lower grade.

Union of India & Ors. v. Jugeshwar Dhrva............... 107

Administrative Tribunal Act, 1985—The Petitioner, has
challenged the order dated 29th January, 2010 passed by
Central Administrative Tribunal, Principal Bench, New Delhi
in T.A No.1317/2009 titled “Sh’Sultan Singh & Ors v.
Municipal Corporation of Delhi” directing the petitioner to
examine the claim of the respondents on the basis of the
evidence produced before the Tribunal and thereafter process
payment of difference of pay of the post held and duties
discharged by the respondents on the higher post of Garden
Chaudhary, if the claim of the respondents was found to be
genuine and order dated 7th October, 2010 in review
application No0.270/2010 dismissing the review application—
The respondents filed a writ petition being W.P(C) No.10158-
86/2005 praying for a direction to pay difference of wages
of Malies/Chowkidars and that of Garden Chaudhary from the
date the respondents have been performing the duties and
responsibilities of Garden Chaudhary—They are entitled for
the difference in salaries between Malies/Chowkidars and
Garden Chaudharies—The writ petition filed by the respondent
was transferred to the Central Administrative Tribunal and was
registered as T.A No.1317/2009 titled “Sultan Singh & Ors
v. Municipal Corporation of Delhi”—It is contended by the
petitioner that any appointment made without the
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recommendation of DPC is not valid and the appointment made
by Deputy Director (Horticulture) was not competent—The
claim of the respondents have always been that they should
be paid the difference in pay of Mali/Chowkidar and the
Garden Chaudhary as they were made to work on the post
of Garden Chaudhary whereas the petitioner had first denied
that they worked as Garden Chaudharies, then took the plea
that the Assistant Director (Horticulture) was not competent
to ask the respondents to work as Garden Chaudharies and
that the respondents cannot be appointed to the post of Garden
Chaudharies in accordance with the recruitment rules. The plea
of the respondents that they are performing the higher duties
for long years for want of a regular promotion on officiating
basis, and having discharged the duties of higher post by
resorting to “quantum meruit rule”, held that they are entitled
for emoluments of the higher post.

Municipal Corporation of Delhi v. Sh. Sultan Singh
& OFS. it 128

TRADE MARKS ACT, 1999—Section 9(1) (a), (2) (a), 11(1)

and 2(a)—Order passed by Intellectual Property Appellate
Board (IPAB) allowing application of Respondent No. 1 OCPL
removing trade mark FORZID from Register of Trade Marks,
challenged before High Court—Plea taken, similarity in respect
of generic feature ZID' will not make UBPL's mark FORZID
deceptively similar to OCPL’s ORZID—IPAB erred in ignoring
order of Madras High Court refusing OCPL interim
injunction—Registration in favour of OCPL was in respect of
label mark—Font, colour, trade dress and appearance of label
used by UBPL was different in each respect from trade dress
and get up of label used by OCPL—Respective prices of two
drugs were markedly different, there was no scope for
confusion—Per contra plea taken, Madras High Court has held
trade marks were phonetically similar and OCPL was prior
user—Dosage of two injections were different and if wrongly
administered could result in irreversible side effect—Refusal
of injunction by Madras High Court was only at interlocutory
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stage as such was not binding on IPAB—Entire mark of
OCPL was embedded in mark of UBPL and latter’s subsequent
adoption was not honest—Registration in favour of OCPL was
in respect of device of which word mark formed integral and
inseparable part and TPAB had rightly compared two marks
as a whole—Held—Entire word mark ORZID is being used
as part of work mark FORZID with only addition of a single
letter 'F'—Mere prefixing letter F to mark of OCPL fails to
distinguish FORZID sufficiently from ORZID so as not to
cause deception or confusion in mind of average customer
with imperfect recall—Addition as a prefix of Soft Consonant
F to ORZID does not dilute phonetic and structural similarity
of two marks—Test of deceptive similarity has to be applied
““from Point of view of men of average intelligence and
imperfect recollection”—FORZID and ORZID are deceptively
similar words and are likely to cause confusion in mind of
average customer with imperfect recollection—Comparison of
two competing marks as a whole is rule and dissection of a
mark is exception which is generally not permitted—A person
of average intelligence and imperfect recollection would hardly
undertake any 'dissection' exercise, to discem fine distinction
between marks—Unlike a consumer durable product,
variations in size of font, colour, trade dress or label for a
medicine would not make much of a difference—Mere fact
that two drugs are priced differently is not sufficient to hold
that unwary average purchaser of drugs will not be confused
into thinking one is as good as other or in fact both are same
drug—A prescription written for ORZID may be mistaken by
dispenser at pharmacy shop to be FORZID or vice-versa—
Principles of comity of jurisdiction does not mean that [IPAB
should be bound by the orders of High Court at stage of
interim injunction as opinions expressed at that stage are at
best, tentative—No ground to interfere with impugned order
of IPAB.

United Biotech Pvt. Ltd. v. Orchid Chemicals
And Pharmaceuticals Ltd. And OFS. ......cccooveeeeeeen..... 388



TRANSFER OF PROPERTY ACT, 1882—Section 106

(xlii)

TRADE AND MERCHANDISE MARKS ACT, 1958—Section

46 & 56—M/s United Brothers (‘UB’), a partnership firm
engaged in the business of manufacturing and marketing of
aluminium halloware and other household utensils since 1957,
under the trade mark UNITED—UB challenges an order
passed by the Intellectual Property Appellate Board dismissing
its application under Section 46 and 56 of the Act, 1958 for
cancellation/removal of registration of Respondent No. 1 in
respect of mark “UNITED” in respect of electric flat iron,
Held: When the mark like UNITED is a weak one and the
registration already granted to the respective parties can be
allowed to continue on account of the long number of years
during which both AU and UB have used the mark for their
respective goods without there being deception and confusion
in the minds of the consumers as regards the origin of their
respective goods i.e., electric flat irons and pressure cookers—
Petition dismissed.

United Brothers v. Aziz Ulghani & Anr. .................... 208

Slum
Areas (Improvement and Clearance) Act, 1956 (in short ‘Slums
Act’)—Section 19—Plaintiff/appellant bought shop in 2003—
Mother of respondent nos 1-3 inducted as tenant by erstwhile

owner, her tenancy terminated in January 2000, she expired
in February 2000—Respondent nos 1-3 continued in
possession—Sublet portion to respondent no. 4—Notice
served on respondent nos 1-3 to hand over possession—Suit
for possession and measne profits—Right to file written
statement closed—Application u/ Order 7 Rule 11 filed by
respondent nos. 1-3 on ground that no permission sought u/
s 19 Slums Act—Trial court allowed application—Held,
Respondent nos 1-3 inherited commercial tenancy from
mother—TTrial court correctly took judicial notice of fact u/s
57 Evidence Act that suit property was in slum area—A notice
u/s 106 of the TPA does not convert the possession of tenant
in respect of premises in Slum act areas into wrongful
possession or unlawful possession since where ever there is
statutory protection against dispossession by operation of law,
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the possession of a person inspite of termination of his lease,
is deemed as lawful possession and under authority of law—
Just because defence of respondents struck off does not make
application u/ order 7 Rule 11 not maintainable, since
application can be filed at any stage of proceedings—Appeal
dismissed.

Harish Chander Malik v. Vivek Kumar Gupta &
OIRETS ettt 293

WEALTH TAX ACT, 1957—The questions to adjudicate upon

are as follows:- (i) Whether on the facts and circumstances
of the case, the Tribunal was right in holding that the land in
question has to be valued at Rs.847/- only for the purposes
of Wealth Tax and not at Rs.2,77,64,000/- (i1) Whether on
the facts and in circumstances of the case the Tribunal was
right in holding that the value of the land situated in village
Gadaipur which has been declared surplus under the Urban
Land Ceiling Act, 1976 cannot be treated as the wealth of the
assessee. (i11) Whether the Tribunal is correct on facts and
law in affirming the order of CWT(A) and thereby deleting
the addition of Rs.8,08,239/- for AY 1984-85, Rs.8,82,317/-
for AY 1988-89 and Rs.9,92,910/- AY 1989-90 made in the
net wealth of the assessee on account of value of construction
of country club—The land in question is a leased property. A
persual of the order of the Income Tax Appellate Tribunal
(hereinafter referred to as the “Tribunal”) seems to suggest
that the Assessing Officer has taken into account an area
equivalent to 17138.48 sq. metres which consists of a land
equivalent to 4158 sq. metres which is ‘contiguous’ and
‘appurtenant’ to the building(s) erected thereupon and an area
of 12619.98 sq. metres which was declared surplus under
Urban Land (Ceiling & Regulation) Act, 1976—Though the
said notification was published in the official Gazette the
possession of the land was not taken over.

Commissioner of Wealth Tax v. Chelsford Club
LI, oo 251



AGR Investment LTD.v. ADDL. Comm. of Income Tax (Deepak Misra,CJ.) 1
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ADDL. COMMISSIONER OF ...RESPONDENTS
INCOME TAX AND ANR.
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Constitution of India, 1950—Article 226—Income Tax
Act, 1961—Section 139(1), 147 and 148—Petitioner
prayed for writ of Certiorari for quashing of notice u/
s 148 of Act and to quash order whereby objections
raised by Petitioner have been rejected—Plea taken,
Assessing Officer (AO) assumed jurisdiction to initiate
proceedings solely on basis of certain statements
recorded by Directorate of Investigation (DIT) without
forming independent opinion—Expression used in S.
147 is 'reason to believe' and not 'reason to suspect'—
There should be direct nexus or live link between
materials relied upon by revenue and belief that income
has escaped assessment—Per contra, plea taken AO
has applied his independent mind and has not been
solely guided by information given by DIT —Objections
of petitioner has been appositely dealt with and order
cannot be called cryptic or passed mechanically-—
Sufficiency of material has to be delved at time of
assessment and petitioner would be afforded adequate
opportunity of hearing to explain same. Held—Scrutiny
of order shows, Authority had passed order dealing
with objection in a careful and studied manner—Note
is taken of transaction mentioned in table constituting

Indian Law Reports (Delhi) ILR (2011) V Delhi

fresh information in respect of assessee as a
beneficiary of bogus accommodation entries provided
to it and represents undisclosed income—There was
specific information received from office of DIT (INU-
V) as regards transaction entered into by assessee
company with number of concerns which had made
accommodation entries and were not genuine
transactions—It is neither change of opinion nor
conveys a particular interpretation of a specific
provision which was done in a particular manner in
original assessment and sought to be done in a
different manner in proceedings u/s 147 of Act—
Reason to believe has been appropriately understood
by AO and there is material on basis of which notice
was issued—Court, in exercise of jurisdiction under
Article 226 pertaining to sufficiency of reasons for
information of belief, cannot interfere—Same is not to
be judged at that stage—Writ dismissed.

In the case at hand, as we find, the petitioner is desirous of
an adjudication by the writ court with regard to the merits of
the controversy. In fact, the petitioner requires this Court to
adjudge the sufficiency of the material and to make a roving
enquiry that the initiation of proceedings under Sections 147
and 148 of the Act is not tenable. The same does not come
within the ambit and sweep of exercise of power under
Article 226 of the Constitution of India. It is open to the
assessee to participate in re-assessment proceedings and
put forth its stand and stance in detail of satisfy the
assessing officer that there was no escapement of taxable
income. We may hasten to clarify that any observation made
in this order shall not work to the detriment of the plea put
forth by the assessee during the re-assessment proceedings.

(Para 23)
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rImportant Issue Involved: To require the Court to adjudg@

the sufficiency of material and to make a roving enquiry
whether the initiation of proceedings under Section 147 and
148 of the Act is not tenable, does not come within the
ambit and sweep of exercise of power under Article 226

of the Constitution of India.

\ J
[Ar Bh]
APPEARANCES:
FOR THE PETITIONER Mr. S. Ganesh, Sr. Advocate with

Mr. Satyen Sethi, Mr. Arta Trana,
Advocates.

FOR THE RESPONDENTS : Mr. M.P. Sinha, Advocate.

CASES REFERRED TO:

1. Sarthak Securities Co. Pvt. Ltd. vs. ITO, Writ Petition
No0.6087/2010.

2. CIT vs. SFIL Stock Broking Ltd., [2010] 325 ITR 285
(Del).

3. Assistant Commissioner of Income Tax vs. Rajesh Jhaveri
Stock Brokers P. Ltd, [2007] 291 ITR 500 (SC).

4. Hindustan Lever Ltd. vs. R.B. Wadkar, [2004] 268 ITR
332 (Bom).

5. GNK Driveshafts (India) Ltd. vs. Income Tax Officer and
Others, (2003) 179 C54 (SC) 11.

6. GKN Driveshafts (India) Ltd. vs. Income Tax Officer &
Ors., (2003) 179 CTR 11 (SC).

7. United Electrical Co. Pvt. Ltd. vs. CIT, [2002] 258 ITR
317.

8. IPCA Laboratories Ltd. vs. DCIT (2001) 251 ITR 420
(Bombay).

9. Raymond Woolen Mills Ltd. vs. Income Tax Officer &
Ors., [1999] 236 ITR 34 (SC).

10.  Praful Chunilal Patel vs. Assistant Commission of Income

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.
22.
23.

24.
25.

26.
217.

Indian Law Reports (Delhi) ILR (2011) V Delhi

Tax, [1999] 236 ITR 832.

Bombay Pharma Products vs. Income Tax Officer, [1999]
237 ITR 614 (MP).

Anant Kumar Saharia vs. Commissioner of Income Tax &

Ors., [1998] 232 ITR 533 (Gaubhati).

Birla VXL Ltd. vs. Assistant Commissioner of Income
Tax, [1996] 217 ITR 1 (Guj.).

N.D. Bhatt, Inspecting Assistant Commissioner, Income
Tax & Another. vs. I.B.M. World Trade Corporation,
[1995] 216 ITR 811(Bombay).

Phool Chand Bajrang Lal & Anr. vs. Income Tax Officer
& Anr., [1993] 203 ITR 456 (SC).

Central Provinces Manganese Ore Co. Ltd. vs. ITO,
[1991] 191 ITR 662.

Sheo Narain Jaiswal & Ors. vs. Income Tax Officer &
Ors., [1989] 176 ITR 352 (Patna).

Ganga Saran & Sons P. Ltd. vs. ITO & Ors., [1981] 130
ITR 1 (SO).

General Mrigendra Shum Sher Jung Bahadur Rana vs.
ITO, [1980] 123 ITR 329.

H.A. Nanji & Co. vs. Income Tax Officer, [1979] 120
ITR 593 (Calcutta).

Indian Oil Corporation vs. ITO [1977] 106 ITR 1 (SC).
ITO vs. Lakhmani Mewal Das, [1976] 103 ITR 437 (SC).

Siemens Engineering & Manufacturing Co. of India Ltd.
vs. Union of India, AIR 1976 SC 1785.

Union of India vs. Mohan Lal Capoor, AIR 1974 SC 87.

Calcutta Discount Co. Ltd. vs. ITO [1961] 41 ITR 191
(SO).

Jay Bharat Maruti Ltd. vs. CIT, 223 CTR 269 (Del).
CIT vs. Batra Bhatta Company, 174 Taxman 444 (Del).

RESULT: Writ dismissed.



AGR Investment LTD.v. ADDL. Comm. of Income Tax (Deepak Misra,CJ.) 5§

DIPAK MISRA, CJ.

1. By this writ petition preferred under Article 226 of the Constitution
of India, the petitioner has prayed for issue of a writ of certiorari for
quashment of the notice dated 25th February, 2010 issued under Section
148 of the Income Tax Act, 1961 (for brevity ‘the Act’) for the assessment
year 2003-04 and further to quash the order dated 28th June, 2010
whereby the objections raised by the petitioner have been rejected.

2. It is submitted by Mr. S. Ganesh, learned senior counsel along
with Mr. Satyen Sethi and Mr. Arta Trana, learned counsel appearing for
the petitioner, that the assessing officer has assumed jurisdiction to initiate
the proceedings under Section 147 and issued notice under Section 148
of the Act solely on the basis of certain statements recorded by the
Directorate of Investigation without forming an independent opinion. It
is urged by him that the expression used in Section 147 of the Act is
‘reason to believe’ and not ‘reason to suspect’ and it is the settled legal
position that there should be direct nexus or live link between the materials
relied upon by the revenue and the belief that income has escaped
assessment. It is contended that on a bare reading of the reason to
believe, it is evident that the jurisdiction to reassess the income has been
assumed on the basis of unspecific and vague information which cannot
justify the formation of the belief or the reason to believe that income has
escaped assessment. The entire foundation of the belief that the income
has escaped assessment is that “certain investigations were carried out
by the Directorate of Investigation, Jhandewalan” though no particulars
had been given on what basis the Directorate of Investigation had come
to the conclusion that accommodation entries were given to the petitioner.
It is urged that no details of the persons who supposedly alleged that the
transactions of the petitioner were bogus were provided and further the
nature of the alleged accommodation entries have not been referred to in
the reason to believe. In essence, the submission in this regard is that
there is complete absence of material which can be said to have a live
link with or be the basis of formation of the purported belief or reason
to believe that the petitioner’s income had escaped assessment. The
allegation that the transactions entered into by the petitioner were bogus
is totally without any substance in the absence of any materials/details
provided. It is further submitted by the learned counsel for the petitioner
that the reasons recorded must show application of mind by the assessing
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officer to the material produced before him on the basis of which the
reason to believe is formed that income has escaped assessment and in
the absence of such application of mind which is evincible from the
reasons recorded, the order is vulnerable in law. It is contended by him
that the assessing officer has merely blindly accepted what was allegedly
intimated to him by the Directorate of Investigation without even attempting
to ascertain the basis of the Directorate’s assertion that accommodation
entries were given to the petitioner. It is his further submission that the
objections raised by the petitioner have not been disposed of in conformity
with the decision rendered by the Apex Court in GKN Driveshafts
(India) Ltd. v. Income Tax Officer & Ors., (2003) 179 CTR 11 (SC)
inasmuch as there is no consideration of the basic and fundamental

objections raised by the petitioner which go to the very root of the matter
and would clearly reveal that no addition whatsoever could have been
made to the petitioner’s income. It is canvassed by him that the decision
of the Apex Court in GKN Driveshafts (India) Ltd. (supra) requires
that the assessee’s objections to the reopening should be considered and
disposed of in conformity with the rules of natural justice.

3. To bolster his submissions, the learned counsel for the petitioner
has commended us to the decisions in ITO v. Lakhmani Mewal Das
[1976] 103 ITR 437 (SC), General Mrigendra Shum Sher Jung
Bahadur Rana v. ITO, [1980] 123 ITR 329, United Electrical Co. Pvt.
Ltd. v. CIT, [2002] 258 ITR 317, CIT v. SFIL Stock Broking Ltd.,

[2010] 325 ITR 285 (Del), Siemens Engineering & Manufacturing
Co. of India L.td. v. Union of India, AIR 1976 SC 1785 and Union of

India v. Mohan Lal Capoor, AIR 1974 SC 87.

4. Mr. M.P. Sinha, learned counsel appearing for the revenue,
supported the order passed by the competent authority contending, interalia,
that the assessing officer has applied his independent mind and has not
been solely guided by the information given by the Directorate of
Investigation. It is proponed by him that the objections raised by the
petitioner has been appositely dealt with and by no stretch of imagination
it can be said to be a cryptic order passed in a mechanical manner. The
learned counsel for the revenue would submit that what is basically
contended by the learned counsel for the assessee — petitioner pertains
to sufficiency of material which should not be gone into at this stage. It
is put forth by him that the same has to be delved into at the time of
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assessment and the petitioner would be afforded adequate opportunity of
hearing to explain the same. The learned counsel has further submitted
that the decisions which have been placed reliance upon by the learned
counsel for the petitioner are distinguishable on facts and, hence, the
same really do not render much assistance to him.

5. To appreciate the controversy, it is appropriate to refer to the
initial notice dated 25th February, 2010 which was sent by the assessing
officer. On a perusal of the said notice, it is evident that there has been
escapement of taxable income for the assessment year 2003-04 within
the meaning of Section 147 of the Act. It is worth noting, there is a cavil
between the revenue and the petitioner how the objections have been
dealt with by the competent authority of the revenue. It is averred in the
petition that the petitioner, on receipt of the notice, submitted that the
return of income filed under Section 139(1) of the Act may be treated
as filed in response to the notice under Section 148 of the Act and the
reasons recorded for assuming jurisdiction to re-assess the income be
furnished so that objections referring to the assumption of jurisdiction
may be filed. On 15th March, 2010, the reason to believe, as recorded,
was provided to the petitioner wherefrom it is reflectible that the jurisdiction
was assumed on the basis of the report of the Directorate of Investigation
that certain persons had given statement that the petitioner had received
accommodation entries. On 20th May, 2010, the assessee requested to
provide copies of the statement and the report of the DIT (Investigation)
to enable him to raise objections. However, as is manifest, by letter dated
21st June, 2010, the petitioner raised the following objections:

“@)  During the year the petitioner has neither received any gift
nor any share application money nor any loan.

(ii))  There was no change in share capital during the year as
compared to immediately preceding year. The petitioner
being a public limited listed company is regulated by the
rules and regulations of SEBI and cannot accept share
application money or issue share capital except with the
prior approval of SEBL

(i)  Neither any loan was borrowed nor has any payment
been repaid during the year. Reference was made to clause
23(a) of Tax Audit Report.
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(iv) It was explained that during the year, investment in shares
held by the petitioner was sold. From the audited balance
sheet, it is evident that the petitioner was having shares of
three limited companies, namely, Lakshmi Float Glass
Limited, Bawa Float Glass Limited and KPF Finances
Limited of the face value of Rs.1,40,00,000/-. It was
these shares that were sold at the face value only. It is out
of sale of these shares that sale to the extent of
Rs.27,00,000/- has been alleged in the reasons as
accommodation entry.

(v) Amount received on sale of investments was utilized to
give loans and the same appear in the balance sheet under

LR

the head ‘loans and advances’.

6. Upon receipt of the said objections, the same were dealt with
vide Annexure P-2 dated 28th June, 2010. In paragraph 3, the authority
concerned referred to its earlier decision and reproduced the same. We
think it appropriate to reproduce the relevant portion of the same whereby
the objections have been rejected:

“REASONS RECORDED IN WRITING FOR
REOPENING THE CASE UNDER SECTION 148
M/s AGR INVESTMENT LTD.
ASSESSMENT YEAR 2003-04

Certain investigations were carried out by the Directorate of
Investigation, Jhandewalan, New Delhi in respect of the bogus/
accommodation entries provided by certain individuals/companies.
The name of the assessee figures as one of the beneficiaries of
these alleged bogus transactions given by the Directorate after
making the necessary enquiries. In the said information, it has
been inter-alia reported as under:

“Entries are broadly taken for two purposes:

1. To plough back unaccounted black money for the purpose of
business or for personal needs such as purchase of assets etc.,
in the form of gifts, share application money, loans etc.

2. To inflate expense in the trading and profit and loss account
so as to reduce the real profits and thereby pay less taxes. It has
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been revealed that the following entries have been received by

the assessee:

Beneficiary’s Beneficiary’s Beneficiary’s Value
Name Bank Name Bank Name Entry
Taken
AGR Investment Ltd.| SBI Pahar Ganj 400000
AGR Investment Ltd.| SBI Pahar Ganj 300000
AGR Investment Ltd.| SBI Pahar Ganj 300000
AGR Investment Ltd.| SBI Pahar Ganj 500000
AGR Investment Ltd.| SBI Pahar Ganj 700000
AGR Investment Ltd.| SBI Pahar Ganj 500000
Total 2700000

Instrument No. by
which entry taken

141581
141852
141957
141854
141955
141959

Bank from which
entry given

Date on which
Entry taken

23-May-02
28-May-02
28-May-02
9-Jun-02
9-Jun-02
20-Jun-02
Branch of

entry giving
bank

Name of Account
Holder of entry
giving account
SAAR Enterprises
Pvt. Ltd.

SAAR Enterprises
Pvt. Ltd.

Tulip Engg. Pvt.
Ltd.

SAAR Enterprises
Pvt. Ltd.

Tulip Engg. Pvt.
Ltd.

Tulip Engg. Pvt.
Ltd.

A/c No. entry
giving account

Corpn. Bank Paschim Vihar | 52116
Corpn. Bank Paschim Vihar | 52116
Corpn. Bank Paschim Vihar | 52174
Corpn. Bank Paschim Vihar | 52116
Corpn. Bank Paschim Vihar | 52174
Corpn. Bank Paschim Vihar | 52174

The transactions involving Rs.27,00,000/-, mentioned in the

A
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manner above, constitutes fresh information in respect of the
assessee as a beneficiary of bogus accommodation entries provided
to it and represents the undisclosed income/income from other
sources of the assessee company, which has not been offered
to tax by the assessee till its return filed.

On the basis of this new information, I have reason to believe
that the income of Rs.27,00,000/- has escaped assessment as
defined by section 147 of the Income Tax Act. Therefore, this
is a fit case for the issuance of the notice under section 148.

XXX
XXX

i) The reasons recorded by the Assessing Officer amply
“demonstrate” that income has escaped assessment, there is
adequate “reason to believe” that income has escaped assessment,
as the report of DIT(Inv) has specifically pointed out that the
receipts are bogus; they are mere accommodation entries and
this channel has been utilized by the assessee to introduce its
own unaccounted money in its books of accounts. In this respect,
it would be pertinent to cite here the case of IPCA Laboratories
Ltd. vs. DCIT (2001) 251 ITR 420 (Bombay).

ii) It would be pertinent to state here as under:-

Assessee must disclose all primary facts fully and truly — The
words ,,omission or failure to disclose fully and truly all material
facts necessary for his assessment for that year. postulate a duty
on every assessee to disclose fully and truly all material facts
necessary for his assessment. What facts are material and
necessary for assessment will differ from case to case. There
can be no doubt that the duty of disclosing all the primary facts
relevant to the decision on the question before the assessing
authority lies on the assessee — Calcutta Discount Co. Ltd. vs.
ITO [1961] 41 ITR 191 (SC); Indian Qil Corporation v. ITO
[1977] 106 ITR 1 (SC); ITO v. Lakhmani Mewal Das (supra).”

7. The questions that emerge for consideration are whether there

has been application of mind or change of opinion, whether the objections
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have been properly dealt with and whether there is a mere suspicion or
reason to believe. Regard being had to the aforesaid issues, we think it
appropriate to refer to certain citations in the field.

8. In Raymond Woolen Mills Ltd. v. Income Tax Officer &
Ors., [1999] 236 ITR 34 (SC), while dealing with the validity of
commencement of re-assessment proceedings under Section 147 of the
Act, the Apex Court has held that there is prima facie some material on
the basis of which the Department could re-open the case. The sufficiency
or correctness of the material is not a thing to be considered at that
stage.

9. The High Court of Gujarat in Praful Chunilal Patel v. Assistant
Commission of Income Tax, [1999] 236 ITR 832 has opined that in
terms of the provision contained in Section 147, the Assessing Officer
should have reason to believe that any income chargeable to tax has
escaped assessment. The word ‘reason’ in the phrase ‘reason to believe’
would mean cause or justification. If the assessing officer has a cause
or justification to think or suppose that income has escaped assessment,
he can be said to have a reason to believe that such income had escaped
assessment. The words ‘reason to believe’ cannot mean that the assessing
officer should have finally ascertained the facts by legal evidence. They
only mean that he forms a belief from the examination he makes and if
he likes from any information that he receives. If he discovers or finds
or satisfies himself that the taxable income has escaped assessment, it
would amount to saying that he had reason to believe that such income
had escaped assessment. The justification for his belief is not to be
judged from the standards of proof required for coming to a final decision.
A belief, though justified for the purpose of initiation of the proceedings
under Section 147, may ultimately stand altered after the hearing and
while reaching the final conclusion on the basis of the intervening enquiry.
At the stage where he finds a cause or justification to believe that such
income has escaped assessment, the assessing officer is not required to
base his belief on any final adjudication of the matter.

10. In Ganga Saran & Sons P. Ltd. v. ITO & Ors., [1981] 130
ITR 1 (SC), it has been held thus:

“It is well settled as a result of several decisions of this Court
that two distinct conditions must be satisfied before the ITO can

12 Indian Law Reports (Delhi) ILR (2011) V Delhi

assume jurisdiction to issue notice under S. 147(a). First, he
must have reason to believe that the income of the assessee has
escaped assessment and, secondly, he must have reason to believe
that such escapement is by reason of the omission or failure on
the part of the assessee to disclose fully and truly all material
facts necessary for his assessment. If either of these conditions
is not fulfilled, the notice issued by the ITO would be without
jurisdiction. The important words under S.147(a) are "has reason
to believe" and these words are stronger than the words "is
satisfied". The belief entertained by the ITO must not be arbitrary
or irrational. It must be reasonable or in other words it must be
based on reasons which are relevant and material. The Court, of
course, cannot investigate into the adequacy or sufficiency of
the reasons which have weighed with the ITO in coming to the
belief, but the Court can certainly examine whether the reasons
are relevant and have a bearing on the matters in regard to which
he is required to entertain the belief before he can issue notice
under S.147(a). It there is no rational and intelligible nexus between
the reasons and the belief, so that, on such reasons, no one
properly instructed on facts and law could reasonably entertain
the belief, the conclusion would be inescapable that the ITO
could not have reason to believe that any part of the income of
the assessee had escaped assessment and such escapement was
by reason of the omission or failure on the part of the assessee
to disclose fully and truly all material facts and the notice issued
by him would be liable to be struck down as invalid.”

11. In Birla VXL Ltd. v. Assistant Commissioner of Income
Tax, [1996] 217 ITR 1 (Guj.), a Division Bench of the Gujarat High
Court has opined thus:

“Explanation 2 to Section 147 of the Act, as appended to newly
substituted section 147 makes certain provisions, where in certain
circumstances, the income is deemed to have escaped assessment
giving jurisdiction to the Assessing Officer to act under the said
provision. Another requirement which is necessary for assuming
jurisdiction is that the Assessing Officer shall record his reasons
for issuing notice. This requirement necessarily postulates that
before the Assessing Officer is satisfied to act under the aforesaid
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provisions, he must put in writing as to why in his opinion or
why he holds belief that income has escaped assessment. “Why”
for holding such belief must be reflected from the record of
reasons made by the Assessing Officer. In a case where Assessing
Officer holds the opinion that because of excessive loss or
depreciation allowance income has escaped assessment, the
reasons recorded by the Assessing Officer must disclose that by
what process of reasoning he holds such a belief that excessive
loss or depreciation allowance has been computed in the original
assessment. Merely saying that excessive loss or depreciation
allowance has been computed without disclosing reasons which
led the assessing authority to hold such belief, in our opinion,
does not confer jurisdiction on the Assessing Officer to take
action under sections 147 and 148 of the Act. We are also of

the opinion that, howsoever wide the scope of taking action
under section 148 of the Act be, it does not confer jurisdiction

on a change of opinion on the interpretation of a particular
provision from that earlier adopted by the assessing authority.
For coming to the conclusion whether there has been excessive
loss or depreciation allowance or there has been underassessment

at a lower rate or for applying the other provisions of Explanation
2, there must be material that have nexus to hold opinion contrary
to what has been expressed earlier. The scope of section 147 of
the Act is not for reviewing its earlier order suo motu irrespective
of there being any material to come to a different conclusion
apart from just having second thoughts about the inferences
drawn earlier.

[Emphasis added]

12. In Sheo Narain Jaiswal & Ors. v. Income Tax Officer &
Ors., [1989] 176 ITR 352 (Patna), it was held that reassessment
proceedings can be initiated under Section 147(a) of the Act if the
Income-tax Officer has reason to believe that there has been escapement
of income and that the said income escaped assessment by reason of the
omission or failure on the part of the assessee to disclose fully and truly

all material facts necessary for the assessment for that period or year.
Both the conditions are conditions precedent for the assumption of
jurisdiction under Section 148 of the Act.

I
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13. In Phool Chand Bajrang I.al & Anr. v. Income Tax Officer

[1993] 203 ITR 456 (SC), the Apex Court has held thus:

“From a combined review of the judgments of this Court, it
follows that an Income-tax Officer acquires jurisdiction to reopen
an assessment under Section 147(a) read with Section 148 of the
Income-tax Act, 1961, only if on the basis of specific, reliable
and relevant information coming to his possession subsequently,
he has reasons, which he must record, to believe that, by reason
of omission or failure on the part of the assessee to make a true
and full disclosure of all material facts necessary for his
assessment during the concluded assessment proceedings, any
part of his income, profits or gains chargeable to income-tax has
escaped assessment. He may start reassessment proceedings
either because some fresh facts had come to light which were
not previously disclosed or some information with regard to the
facts previously disclosed comes into his possession which tends
to expose the untruthfulness of those facts. In such situations,
it is not a case of mere change of opinion or the drawing of a
different inference from the same facts as were earlier available
but acting on fresh information. Since the belief is that of the
Income-tax Officer. the sufficiency of reasons for forming the
belief is not for the Court to judge but it is open to an assessee
to establish that there in fact existed no belief or that the belief
was not at all a bona fide one or was based on vague, irrelevant
and non-specific information. To that limited extent, the Court
may look into the conclusion arrived at by the Income-tax Officer
and examine whether there was any material available on the
record from which the requisite belief could be formed by the
Income-tax Officer and further whether that material had any
rational connection or a live link for the formation of the requisite
belief...”

[Emphasis supplied]

14. In Anant Kumar Saharia v. Commissioner of Income Tax
rs., [1998] 232 ITR 533 (Gauhati), it was held as follows:

“The belief is that of the Assessing Officer and the reliability or
credibility or for that matter the weight that was attached to the
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materials naturally depends on the judgment of the Assessing
Officer. This court in exercise of power under Article 226 of the
Constitution of India cannot go into the sufficiency or adequacy
of the materials. After all the Assessing Officer alone is entrusted
to administer the impugned Act and if there is prima facie material
at the disposal of the Assessing Officer that the income chargeable
to income-tax escaped assessment this court in exercise of power
under Article 226 of the Constitution of India should refrain
from exercising the power. In the instant case, the case of the
petitioner was fairly considered and thereafter the above decision
is taken.”

[Underlining is ours]

15. In Bombay Pharma Products v. Income Tax Officer, [1999]
237 ITR 614 (MP), it was held as follows:

It is also established that the notice issued under Section 148 of
the Act should follow the reasons recorded by the Income-tax
Officer for reopening of the assessment and such reasons must
have a material bearing on the question of escapement of income
by the assessee from assessment because of his failure or
omission to disclose fully and truly all material facts. Whether
such reasons are sufficient or not, is not a matter to be decided
by the court. But the existence of the belief is subject to scrutiny
if the assessee shows circumstances that there was no material
before the Income-tax Officer to believe that the income had

escaped assessment.”

[Emphasis added]

16. In H.A. Nanji & Co. v. Income Tax Officer, [1979] 120 ITR
593 (Calcutta), it has been held that at the time of issue of notice of
reassessment, it is not incumbent on the ITO to come to a finding that
income has escaped assessment by reason of the omission or failure of
the assessee to disclose fully and truly all material facts necessary for
assessment. It has been further held that the belief which the ITO entertains
at that stage is a tentative belief on the basis of the materials before him
which have to be examined and scrutinised on such evidence as may be
available in the proceedings for reassessment. The Division Bench held
that there must be some grounds for the reasonable belief that there has
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been a non-disclosure or omission to file a true or correct return by the
assessee resulting in escapement of assessment or in under-assessment.
Such belief must be in good faith, and should not be a mere pretence or
change of opinion on inferential facts or facts extraneous or irrelevant to
the issue and the material on which the belief is based must have a
rational connection or live link or relevant bearing on the formation of the
belief.

17. In N.D. Bhatt, Inspecting Assistant Commissioner, Income
Tax & Another. v. .LB.M. World Trade Corporation, [1995] 216 ITR

811(Bombay), it has been held thus:

“It is also well-settled that the reasons for reopening are required
to be recorded by the assessing authority before issuing any
notice under section 148 by virtue of the provisions of section
148(2) at the relevant time. Only the reason so recorded can be
looked at for sustaining or setting aside a notice issued under
section 148.”

18. In Hindustan Lever Ltd. v. R.B. Wadkar, [2004] 268 ITR
332 (Bom), a Division Bench has opined thus:-

“.... the reasons are required to be read as they were recorded
by the Assessing Officer. No substitution or deletion is permissible.
No additions can be made to those reasons. No inference can be
allowed to be drawn based on reasons not recorded. It is for the
Assessing Officer to disclose and open his mind through reasons
recorded by him. He has to speak through his reasons. It is for
the Assessing Officer to reach to the conclusion as to whether
there was failure on the part of the assessee to disclose fully and
truly all material facts necessary for his assessment for the
concerned assessment year. It is for the Assessing Officer to
form his opinion. It is for him to put his opinion on record in
black and white. The reasons recorded should be clear and
unambiguous and should not suffer from any vagueness. The
reasons recorded must disclose his mind. Reasons are the
manifestation of mind of the Assessing Officer. The reasons
recorded should be self-explanatory and should not keep the
assessee guessing for the reasons. Reasons provide the link
between conclusion and evidence. The reasons recorded must be
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based on evidence. The Assessing Officer, in the event of
challenge to the reasons, must be able to justify the same based
on material available on record. He must disclose in the reasons

as to which fact or material was not disclosed by the assessee
fully and truly necessary for assessment of that assessment year,
so as to establish the vital link between the reasons and evidence.

That vital link is the safeguard against arbitrary reopening of the
concluded assessment.”

[underlining is ours]

19. In Assistant Commissioner of Income Tax v. Rajesh Jhaveri
Stock Brokers P. Ltd, [2007] 291 ITR 500 (SC), it has been ruled

thus:-

“Section 147 authorises and permits the Assessing Officer to
assess or reassess income chargeable to tax if he has reason to
believe that income for any assessment year has escaped
assessment. The word “reason” in the phrase “reason to believe”
would mean cause or justification. If the Assessing Officer has
cause or justification to know or suppose that income had escaped
assessment, it can be said to have reason to believe that an
income had escaped assessment. The expression cannot be read
to mean that the Assessing Officer should have finally ascertained
the fact by legal evidence or conclusion. The function of the
Assessing Officer is to administer the statute with solicitude for
the public exchequer with an inbuilt idea of fairness to taxpayers.
As observed by the Supreme Court in Central Provinces
Manganese Ore Co. Ltd. v. ITO, [1991] 191 ITR 662, for
initiation of action under Section 147(a) (as the provision stood
at the relevant time) fulfillment of the two requisite conditions in
that regard is essential. At that stage, the final outcome of the
proceeding is not relevant. In other words, at the initiation stage,
what is required is “reason to believe”, but not the established
fact of escapement of income. At the stage of issue of notice,
the only question is whether there was relevant material on which

a reasonable person could have formed a requisite belief. Whether

the materials would conclusively prove the escapement is not the
concern at that stage. This is so because the formation of belief
by the Assessing Officer is within the realm of subjective

18 Indian Law Reports (Delhi) ILR (2011) V Delhi
satisfaction.”
[Emphasis supplied]

20. In this context, we may refer with profit to a Division Bench
decision of this Court in SFIL Stock Broking Ltd. (supra), wherein the
Bench was dealing with the validity of the proceedings under Section 147
of the Act. The Bench reproduced the initial issuance of notice and
thereafter referred to the reasons for issue of notice under Section 148
which was provided to the assessee. Thereafter, the Bench referred to
the decisions in CIT v. Atul Jain, 299 ITR 383 (Del), Rajesh Jhaveri
Stock Brokers Pvt. Ltd (supra), Jay Bharat Maruti Ltd. v. CIT, 223
CTR 269 (Del) and CIT v. Batra Bhatta Company, 174 Taxman 444
(Del) and eventually held thus: -

“9. In the present case, we find that the first sentence of the so-
called reasons recorded by the Assessing Officer is mere
information received from the Deputy Director of Income Tax
(Investigation). The second sentence is a direction given by the
very same Deputy Director of Income Tax (Investigation) to
issue a notice under Section 148 and the third sentence again
comprises of a direction given by the Additional Commissioner
of Income Tax to initiate proceedings under Section 148 in respect
of cases pertaining to the relevant ward. These three sentence
are followed by the following sentence, which is the concluding
portion of the so-called reasons:-

“Thus, I have sufficient information in my possession to
issue notice u/s 148 in the case of M/s SFIL Stock Broking
Ltd. on the basis of reasons recorded as above.”

10. From the above, it is clear that the Assessing Officer referred
to the information and the two directions as ‘reasons’ on the
basis of which he was proceeding to issue notice under Section
148. We are afraid that these cannot be the reasons for proceeding
under Section 147/148 of the said Act. The first part is only an
information and the second and the third parts of the beginning
paragraph of the so-called reasons are mere directions. From the
so-called reasons, it is not at all discernible as to whether the

Assessing Officer had applied his mind to the information and
independently arrived at a belief that, on the basis of the material
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which he had before him. income had escaped assessment.
Consequently, we find that the Tribunal has arrived at the correct

conclusion on facts. The law is well settled. There is no substantial
question of law which arises for our consideration.”

[Emphasis is ours]

21. At this juncture, it is profitable to refer to the authority in
GNK Driveshafts (India) Ltd. v. Income Tax Officer and
Others, (2003) 179 C54 (SC) 11 wherein their Lordships of the
Apex Court have held thus:-

“5. We see no justifiable reason to interfere with the order
under challenge. However, we clarify that when a notice
under Section 148 of the Income Tax Act is issued, the
proper course of action for the notice is to file return and
if he so desires, to seek reasons for issuing notices. The
assessing officer is bound to furnish reasons within a
reasonable time. On receipt of reasons, the notice is entitled
to file objections to issuance of notice and the assessing
officer is bound to dispose of the same by passing a
speaking order. In the instant case, as the reasons have
been disclosed in these proceedings, the assessing officer
has to dispose of the objections, if filed, by passing a
speaking order, before proceeding with the assessment in
respect of the abovesaid five assessment years.”

21. In Sarthak Securities Co. Pvt. Ltd. v. ITO, Writ Petition
No0.6087/2010, decided on 18th October, 2010, a Division Bench of this
Court, after reproducing Section 147 of the Act and relying on certain
decisions in the field, expressed the view as follows:

“23. "The obtaining factual matrix has to be tested on the anvil
of the aforesaid pronouncement of law. In the case at hand, as
is evincible, the assessing officer was aware of the existence of
four companies with whom the assessee had entered into
transaction. Both the orders clearly exposit that the assessing
officer was made aware of the situation by the investigation
wing and there is no mention that these companies are fictitious
companies. Neither the reasons in the initial notice nor the
communication providing reasons remotely indicate independent
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application of mind. True it is, at that stage, it is not necessary
to have the established fact of escapement of income but what
is necessary is that there is relevant material on which a reasonable
person could have formed the requisite belief. To elaborate, the
conclusive proof is not germane at this stage but the formation
of belief must be on the base or foundation or platform of
prudence which a reasonable person is required to apply. As is
manifest from the perusal of the supply of reasons and the order
of rejection of objections, the names of the companies were
available with the authority. Their existence is not disputed. What
is mentioned is that these companies were used as conduits. In
that view of the matter, the principle laid down in Lovely Exports
(P) Ltd. (supra) gets squarely attracted. The same has not been
referred to while passing the order of rejection. The assessee in
his objections had clearly stated that the companies had bank
accounts and payments were made to the assessee company
through banking channel. The identity of the companies was not
disputed. Under these circumstances, it would not be appropriate
to require the assessee to go through the entire gamut of
proceedings. It is totally unwarranted.”

22. The present factual canvas has to be scrutinized on the
touchstone of the aforesaid enunciation of law. It is worth noting that the
learned counsel for the petitioner has submitted with immense vehemence
that the petitioner had entered into correspondence to have the documents
but the assessing officer treated them as objections and made a
communication. However, on a scrutiny of the order, it is perceivable
that the authority has passed the order dealing with the objections in a
very careful and studied manner. He has taken note of the fact that
transactions involving Rs.27 lakhs mentioned in the table in Annexure P-
2 constitute fresh information in respect of the assessee as a beneficiary
of bogus accommodation entries provided to it and represents the
undisclosed income. The assessing officer has referred to the subsequent
information and adverted to the concept of true and full disclosure of
facts. It is also noticeable that there was specific information received
from the office of the DIT (INV-V) as regards the transactions entered
into by the assessee company with number of concerns which had made
accommodation entries and they were not genuine transactions. As we
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perceive, it is neither a change of opinion nor does it convey a particular
interpretation of a specific provision which was done in a particular
manner in the original assessment and sought to be done in a different
manner in the proceeding under Section 147 of the Act. The reason to
believe has been appropriately understood by the assessing officer and
there is material on the basis of which the notice was issued. As has been
held in Phool Chand Bajrang Lal (supra), Bombay Pharma Products
(supra) and Anant Kumar Saharia (supra), the Court, in exercise of
jurisdiction under Article 226 of the Constitution of India pertaining to
sufficiency of reasons for formation of the belief, cannot interfere. The
same is not to be judged at that stage. In SFIL Stock Broking Ltd.
(supra), the bench has interfered as it was not discernible whether the
assessing officer had applied his mind to the information and independently
arrived at a belief on the basis of material which he had before him that
the income had escaped assessment. In our considered opinion, the
decision rendered therein is not applicable to the factual matrix in the
case at hand. In the case of Sarthak Securities Co. Pvt. Ltd. (supra),
the Division Bench had noted that certain companies were used as conduits
but the assessee had, at the stage of original assessment, furnished the
names of the companies with which it had entered into transactions and
the assessing officer was made aware of the situation and further the
reason recorded does not indicate application of mind. That apart, the
existence of the companies was not disputed and the companies had
bank accounts and payments were made to the assessee company through
the banking channel. Regard being had to the aforesaid fact situation, this
Court had interfered. Thus, the said decision is also distinguishable on the
factual score.

23. In the case at hand, as we find, the petitioner is desirous of an
adjudication by the writ court with regard to the merits of the controversy.
In fact, the petitioner requires this Court to adjudge the sufficiency of the
material and to make a roving enquiry that the initiation of proceedings
under Sections 147 and 148 of the Act is not tenable. The same does not
come within the ambit and sweep of exercise of power under Article 226
of the Constitution of India. It is open to the assessee to participate in
the re-assessment proceedings and put forth its stand and stance in detail
to satisfy the assessing officer that there was no escapement of taxable
income. We may hasten to clarify that any observation made in this order
shall not work to the detriment of the plea put forth by the assessee

A

E
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during the re-assessment proceedings.

24. Consequently, the writ petition, being sans substratum, stands
dismissed without any order as to costs.
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Constitution of India, 1950—Article 227—Writ Petition—
Delhi Land Reform Act, 1954—Section 55 & 33—Delhi
Land Revenue Act, 1954—Section 66 Indian Contract
Act, 1872—Section 23—Code of Civil Procedure, 1908—
Section 9 & 89—Order 23 Rule 3—Arbitration and
Conciliation Act, 1996—Legal Services Authority Act,
1995—Boni judicis est lites dirimere, ne lis ex lite oritur,
et interest reipublicae ut sit finis litium—Petitioners
no.1 and 2 and the respondents no.1 and 2 are
brothers—Their father was bhumidhar of agricultural
land measuring 33 bigah 3 biswas at Village in Delhi—
Died leaving four male descendants—Land mutated in
the name of petitioners and respondents—A family
settlement arrived at on 26.12.1984 between petitioner
no.1 and 2 and respondents no.1 and 2—Land agreed
to be divided into four parts—Each of four brothers
took possession of their respective portion—Continued
till 1988—Respondent no.2 tried to grab the share of
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petitioners no.1 and 2—Suit for permanent injunction
filed by petitioners no.1 and 2 against respondents
no. 1 and 2—Suit pending—Parties called panch to
arrive at amicable settlement—Awards signed by four
brothers made by panch—Filed application in the
pending suit for settlement—Suit dismissed as
compromised—Petitioners no.1 and 2 approached for
mutation—Mutation done in the name of petitioners
no. 1 and 2 by tehsildar—Respondents no.1 and 2
preferred appeal to Additional Collector—Contending
that suit dismissed as withdrawn and there was no
decree by which Tehsildar was bound—No opportunity
of being heard given to respondents no.1 and 2—
Land partition illegal—Even if there was decree, Civil
Court has no jurisdiction to pass decree for partition—
Agriculture land can be partitioned under section 55
of Land Reform Act—Further, partitioned in
contravention of Section 33 of the Act—Petitioners
no.1 and 2 during the pendency of appeal, executed
sale deed transferring the land of their exclusive
share in favour of petitioners no.3 to 7—Petitioners
no.3 to 7 not impleaded as party before—Additional
Collector dismissed the appeal—Respondents no.1
and 2 preferred second appeal to Financial
Commissioner (FC)—FC allowed the appeal setting
aside the order—Petitioner no.1 and 2 did not
challenge the order of FC—Petitioners no.3 to 7 filed
writ petition, wherein petitioners no.1 and 2 and
respondents no.1 and 2 were impleaded as
respondent—Writ petition allowed with consent of the
parties—Matter remanded to FC for decision afresh—
FC allowed the appeal of respondents no.1 and 2—
Writ petition filed—Contended, FC erred in holding
notice of hearing required to be given to respondents
no.1 and 2 in mutation proceedings—FC held: the
order of tehsildar bad but failed to remand the same
back—Respondents no.1 and 2 had not disputed the
factum of appointment of panch, award, compromise
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application or separate possession not entitled to
challenge mutation—Respondents no.1 and 2
themselves enjoying the portions in the share—
Respondents no.1 and 2 contended that partition was
in contravention of Section 33 of Delhi Land Reform
Act—The Act does not recognize family settlement—
Bhumidars of joint holding not entitled to partition and
were required to approach revenue assistant u/s 55
of Delhi Land Reform Act—There being no partition,
there could not be question of mutation in exclusive
name of petitioner—Court observed: the proposition
that agriculture holdings could not be partitioned
amicably and parties have to necessarily sue, is
preposterous—The Land Reform Act was not intended
to bring about change in the normal rights of a person
or of the co-owner to effect partition amicably without
being required to approach the court thereof—The
attempt of the Courts must always be to minimize the
litigation and not multiply it—Held: duty cast upon the
court to bring litigations to an end and to ensure no
further litigation arises from its decision—Amicable
resolution of dispute and negotiated settlement is
public policy in India—Only where settlement contrary
to any statutory provisions or opposed to public policy
under section 23 of Contract Act, the Court can refuse
to enforce the same—No provision in Land Reform Act
prohibiting amicable settlement—Section 55 provides
for holding to be partible and uses expression ‘may
sue’ enabling Bhumidar to approach the Court to
revenue assistant for partition—Does not indicate a
holding can be partitioned only in the manner provided
therein—Further, Section 33 deals with situation where
as result of transfer, transferee shall be left less than
8 standard acres of land—However, in partition there
is no transfer, transferor of transferee—Each of the
co-owner-owner of each and every parcel of the
property—It cannot be said that any part of property
transferred is from one co-owner to other—Once it is
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held that it is not necessary to approach Revenue
Assistant for partition and parties are free to partition
holding themselves, the order of FC cannot stand and
set aside—Mutation effected by Tehsildar declared
valid—Writ Petition Allowed.

| find the proposition that the agricultural holding cannot be
partitioned amicably by the parties themselves and the
parties have to necessarily sue therefor to be preposterous.
The Reforms Act was not intended to bring about a change
in the normal rights of a person or of the co-owners to effect
partition amicably without being required to approach the
Courts therefor. The attempt of the Courts must always be
to minimize litigation and not multiply it. An established
maxim boni judicis est lites dirimere, ne lis ex lite oritur; et
interest reipublicae ut sit finis litium casts a duty upon the
Court to bring litigation to an end and to ensure that no
further litigation arises from its decisions. Judicial resources
are valuable and scarce. The resources of the Court are not
infinite especially in terms of judicial time. Therefore,
administration of justice, in interest of equity and fair play,
demands that a view which discourages rather than
encourages litigation be taken. The procedure prescribed
even when the Courts are approached with a claim for
partition is distinct from that qua other cases. In a partition
suit the preliminary decree decides only a part of the suit i.e.
the share of the parties and thereafter gives the parties an
opportunity to divide / partition mutually as per the share so
adjudicated and the Court proceeds to partition by passing
a final decree only if the parties are unable to themselves
divide as per their shares. Amicable resolution of disputes
and negotiated settlements is public policy in India. Section
89 of the Code of Civil Procedure, Arbitration & Conciliation
Act, 1996 as well as Legal Services Authority Act, 1995 call
upon the Courts to encourage settlements of legal disputes
through negotiations between the parties. If amicable
settlements are discarded and rejected on flimsy pleas, the
parties would be wary of entering into negotiated settlements.
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This “tendency has to be checked and such litigants
discouraged by the Court. It would be in consonance with
public policy of India (see Double Dot Finance Ltd. Vs.
Goyal MG Gases Ltd. 117 (2005) DLT 330). (Para 16)

The Supreme Court recently in Ranganayakamma Vs. K’S.
Prakash (2008) 15 SCC 673 reiterated that only where a
settlement is contrary to any statutory provision or opposed
to public policy as envisaged under Section 23 of the Indian
Contract Act, can the Courts refuse to enforce the same.
Neither of the counsels are able to show any provision in the
Reforms Act prohibiting the amicable partition; nor any
precedent for the same. On the contrary, the language of
Section 55 providing for the holding to be partible, uses the
expression “may sue”, enabling the Bhumidhar to approach
the Court of Revenue Assistant for partition. Section 55
does not indicate that a holding can be partitioned only in
the manner provided therein. The Legislature has not opted
to make the same “notwithstanding anything to the contrary
contained in any other law or contract”. Once it is held that
the right to partition is inherent in the right to property, in the
absence of the said right having been shown to have been
taken away, it cannot be held that partition of property
governed by the Reforms Act could only be under Section
55 and not otherwise. (Para 17)

Section 33 deals with a situation where as a result of
transfer, the transferor shall be left with less than 8 standard
acres of land. However, in partition there is no transfer or
transferor or transferee. Each of the co-owners is the owner
of each and every parcel of the property and it cannot be
said that any part of the property is transferred by one co-
owner to the other. If any precedent is needed for the said
proposition, reference may be made to Ram Charan Das
Vs. Girja Nandini Devi AIR 1966 SC 323. | therefore do
not see as to how Section 33 would apply. The purport of
Section 33 is to prevent fragmentation of holdings to
uneconomical sizes. There is nothing preventing continuance
of holdings less than minimum prescribed or transfer where
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holding is in any case less than that prescribed. Practical
experience shows that transfers resulting in transferor being
left with less than that prescribed, are also effected by
simultaneously transferring the balance to a nominee/family
member of the transferor. Here, the joint holding of the
parties itself was less than minimum 8 standard acres
prescribed. | do not see as to how the amicable partition
effected by the parties themselves would prejudice anyone.

(Para 19)

Important Issue Involved: (i) The Court can refuse to
enforce only those settlements which are contrary to any
statutory provision or opposed to public policy as per section
23 of Indian Contract Act (ii) There is no bar to partition
an agricultural land by way of family settlement.

[Gu Si]
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RESULT: Writ Petition Allowed.
RAJIV SAHAI ENDLAW, J.

1. The writ petition impugns the order dated 20th November, 2007
of the Financial Commissioner, Delhi allowing the second appeal preferred
“by the respondents no.1 & 2 herein under Section 66 of the Delhi Land
Revenue Act, 1954 (Revenue Act) against the order dated 20th November,
1995 of the Additional Collector, Delhi dismissing the appeal of the
respondents no.1 & 2 against the order dated 9th June, 1995 of Tehsildar,
Najafgarh, Delhi.

2. The factual matrix is not in dispute. The petitioners no.l & 2 and
the respondents no.1 & 2 are brothers; their father Sh. Siri Lal was
Bhumidhar of agricultural land measuring 33 Bighas and 3 Biswas situated
at Village Ghewra, Delhi; the said Sh. Siri Lal died on 8th October, 1984
leaving the petitioners no.1 & 2 and the respondents no.1 & 2 as his only
four male descendants; the said land was on 20th March, 1985 accordingly
mutated from the name of Sh. Siri Lal to the names of the petitioners
no.l & 2 and respondents no.1 & 2.

3. It is the case of the petitioners no.1 & 2 that there was in fact
a family settlement on 26th December, 1984 between the petitioners no.1
& 2 and respondents no.1 & 2 under which the land aforesaid was
agreed to be divided into four parts with each of the four brothers taking
possession of “their respective portions of land and continuing so till the
end of the year 1988 when the respondent no.2 tried to grab the share
of the petitioners no.1 & 2; a suit for permanent injunction was filed in
the Civil Court by the petitioners no.1 & 2 against the respondents no.1
& 2 pleading the family settlement of 26th December, 1984 and seeking
to restrain the respondents no.l & 2 from selling, dispossessing or
otherwise interfering in the land which had fallen to the share of the
petitioners no.1 & 2. The said suit remained pending. It is not in dispute
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that the parties appointed Panchas to arrive at an amicable settlement and
an award dated 14th May, 1989 signed by all the four brothers was made
by the said Panchas; thereafter the four brothers filed an application
under Order 23 Rule 3 of the CPC in the civil suit aforesaid in which they
admitted that the agricultural land aforesaid had been divided by them
between themselves. The Civil Court where the suit was pending, on 3rd
August, 1989 recorded the statements of the parties in support of the
compromise and dismissed the suit as compromised.

4. The petitioners no.l & 2 thereafter approached the Tehsildar,
Najafgarh for mutation of the portion of the land which had as per the
compromise aforesaid fallen to their share in their exclusive names. The
Tehsildar called for the report from the Patwari and thereafter vide order
dated 9th June, 1995 mutated the Khasra Numbers which under the
compromise application aforesaid had fallen to the share of the petitioners
no.l & 2 in the names of the petitioners no.1 & 2.

5. While doing so, the Tehsildar observed that since the Civil Court
had passed a decree on the basis of the compromise, the Revenue Officer
is not supposed to go into the intricacies of the order and it is the duty
of the Revenue Officer to implement the judgment and decree of the
Court. 6. Aggrieved therefrom the respondents no.1 & 2 preferred an
appeal to the Additional Collector, Delhi. It was the contention of the
respondents no.1 & 2 in the appeal that the suit was dismissed as
withdrawn and as such there was no decree with which the Tehsildar
could consider himself bound. It was further argued that without giving
an opportunity of being heard to the respondents no.1 & 2, the land had
been partitioned illegally. "It was yet further contended that even if there
was a decree, the Civil Court had no jurisdiction to pass a decree for
partition of agricultural land. It was also argued that the agricultural land
could be partitioned only under Section 55 of the Delhi Land Reforms
Act, 1954 (Reforms Act) with which the land was governed and not by
the parties themselves. It was yet further argued that the partition was
in contravention of Section 33 of the Reforms Act.

7. The petitioners no.l1 & 2 during the pendency of the appeal
before the Additional Collector, by sale deeds executed between 9th
August, 1995 and 1st May, 1996, transferred the land, which under the
compromise had fallen to their exclusive share in favour of the petitioners
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no.3 to 7. However, the petitioners no.3 to 7 were not impleaded as
parties in the appeal before the Additional Collector.

8. The Additional Collector vide order dated 20th November, 1995
agreed with the order of the Tehsildar and dismissed the appeal.

9. Aggrieved therefrom the respondents no.l1 & 2 preferred the
second appeal to the Financial Commissioner. The Financial Commissioner
vide “order dated 27th August, 1996 allowed the said appeal and set
aside the order of the Tehsildar and the Additional Collector.

10. The petitioners no.l1 & 2 did not challenge the said order of
Financial Commissioner. The petitioners no.3 to 7 however filed Civil
Writ Petition No0.4813/2000 in this Court and in which the petitioners
no.l & 2 as well as the respondents no.1 & 2 were impleaded as
respondents. The said writ petition was, with consent of the parties,
allowed on 18th October, 2001. The order dated 27th August, 1996
(supra) of the Financial Commissioner was set aside and the matter
remanded to the Financial Commissioner for decision afresh after also
hearing the petitioners no.3 to 7. The respondents no.1 & 2 applied for
review of the said order but which application was dismissed on 16th
September, 2003 for the reason of the order being a consent order.

11. It is thereafter that the order dated 20th November, 2007
impugned in this writ petition has been made by the Financial Commissioner
allowing the appeal of the respondents no.l & 2.

12. Notice of the writ petition was issued. The counsel for the
petitioners and the counsel for the respondents no.l1 & 2 have been
heard. The counsel for the respondents no.3 to 5 has not made any
submissions.

13. The counsel for the petitioners has contended that the Tehsildar
has effected mutation in terms of the compromise recorded in the suit
for permanent injunction aforesaid. It is contended that the Financial
Commissioner has erred in holding that a notice of hearing was required
to be given to the respondents no.1 & 2 in mutation proceedings. Attention
is invited to Sections 22 & 23 of the Revenue Act to contend that where
there is no dispute, no notice is required to be given or enquiry required
to be made. Attention is specially invited to the Explanation to Section 22
where family settlement, by which the holding or part of the holding
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recorded in the record of rights in the name of one or more members
of that family is declared to belong to another or other members, is
included in the word “transfer” under Section 22. It is also argued that
though the Financial Commissioner has held the order of Tehsildar to be
bad for the reason of having been made without hearing the respondents
no.l & 2 but has not “remanded the matter to the Tehsildar, leaving the
petitioners in lurch. It is also contended that the respondents no.1 & 2
have not disputed the factum of the appointment of Panchas or the
award dated 14th May, 1989 or the filing of the compromise application
and/or separate possession and hence are not entitled to challenge mutation
on the basis thereof. It is yet further contended that the respondents no.1
& 2 themselves have been enjoying the portion which fell to their share
and are with mala fide intention coming in the way of mutation of the
portion which has fallen to the share of the petitioners no.1 & 2. Reliance
is placed upon M’S. Madhusoodhanan Vs. Kerala Kaumudi (P) Ltd.
(2004) 9 SCC 204, Hari Shankar Singhania Vs. Gaur Hari Singhania
(2006) 4 SCC 658 and K.K. Modi, Vs. K.N. Modi AIR 1998 SC 1297
in support of the contention that the Courts have placed the family
settlement at a high pedestal and have always attempted to enforce the
family settlement and not allowed technicalities to come in the way
thereof. Lastly, it is argued that mutation is not adjudicatory and the title
is not on the basis of mutation but on the basis of family settlement and
the Tehsildar has merely given effect to the family settlement. It is
argued that the Financial Commissioner has erroneously considered the
proceedings before the Tehsildar to be of partition and which the Tehsildar
in any case has no jurisdiction to entertain, the jurisdiction with respect
thereto under the Reforms Act having been vested in the Revenue Assistant.

14. The counsel for the respondents no.1 & 2 has contended that
the partition of agricultural holding is in contravention of Section 33 of
the Reforms Act read with Rules 33 & 36 of the Delhi Land Reforms
Rules, 1954; that the Reforms Act does not recognize family settlement
and the Bhumidhars of a joint holding even though agreeable to amicable
partition of their holding, are not entitled to partition the holding themselves
and are necessarily required to approach the Revenue Assistant under
Section 55 of the Reforms Act for the same and partition can only be
effected in the manner provided in Section 57 and in no other manner;
it is thus contended that there being no partition between petitioners no.1
& 2 and respondents no.1 & 2, there could be no question of mutation
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in the exclusive name of the petitioners. Reference is also made to the
judgment in Hatti Vs. Sunder Singh (1970) 2 SCC 841 that the Reforms
Act is a complete Code in itself and Civil Court is incompetent to pass
a decree for partition. It is also contended that the petitioners no.1 & 2
having not challenged the earlier order of the Financial Commissioner, are
now not entitled to any relief on this ground also. On query, it is informed
that the respondents no.1 & 2 have sold only 100 sq. yrds. of land out
of the portion falling to their share in the family settlement aforesaid and
which transaction has also been nullified in view of the present writ
petition. It is yet further stated that out of the entire land inherited by
petitioners no.1 & 2 and respondents no.l & 2, nine Bighas of land has
since been acquired and compensation with respect thereto been received
by the petitioners no.1 & 2 and the respondents no.1 & 2 in equal share.
In response to the argument of the petitioners no.1 & 2 of the petitioners
being left in a lurch, it is stated that since the question of mutation did
not arise, there was no need to remand the matter and the petitioners are
free to sue the respondents for partition before the Revenue Assistant, if
so desire.

15. As far as the contention of the respondents no.1 & 2 of the
petitioners being not entitled to challenge the order owing to the petitioners
no.l & 2 having not challenged the same earlier is concerned, as aforesaid,
the order in the earlier writ petition setting aside the earlier order of the
Financial Commissioner is a consent order made in the presence not only
of the petitioners no.3 to 7 and respondents no.l & 2 but also of the
petitioners no.l1 & 2. Once the respondents no.1 & 2 agreed to setting
aside of the order and to remand for consideration afresh by the Financial
Commissioner, it does not lie in the mouth of the respondents no.1 & 2
to contend that the petitioners are bound by the earlier order which in any
case has ceased to exist.

16. T find the proposition that the agricultural holding cannot be
partitioned amicably by the parties themselves and the parties have to
necessarily sue therefor to be preposterous. The Reforms Act was not
intended to bring about a change in the normal rights of a person or of
the co-owners to effect partition amicably without being required to
approach the Courts therefor. The attempt of the Courts must always be
to minimize litigation and not multiply it. An established maxim boni
judicis est lites dirimere, ne lis ex lite oritur; et interest reipublicae ut sit
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finis litium casts a duty upon the Court to bring litigation to an end and
to ensure that no further litigation arises from its decisions. Judicial
resources are valuable and scarce. The resources of the Court are not
infinite especially in terms of judicial time. Therefore, administration of
justice, in interest of equity and fair play, demands that a view which
discourages rather than encourages litigation be taken. The procedure
prescribed even when the Courts are approached with a claim for partition
is distinct from that qua other cases. In a partition suit the preliminary
decree decides only a part of the suit i.e. the share of the parties and
thereafter gives the parties an opportunity to divide / partition mutually
as per the share so adjudicated and the Court proceeds to partition by
passing a final decree only if the parties are unable to themselves divide
as per their shares. Amicable resolution of disputes and negotiated
settlements is public policy in India. Section 89 of the Code of Civil
Procedure, Arbitration & Conciliation Act, 1996 as well as Legal Services
Authority Act, 1995 call upon the Courts to encourage settlements of
legal disputes through negotiations between the parties. If amicable
settlements are discarded and rejected on flimsy pleas, the parties would
be wary of entering into negotiated settlements. This tendency has to be
checked and such litigants discouraged by the Court. It would be in
consonance with public policy of India (see Double Dot Finance Ltd.
Vs. Goyal MG Gases Ltd. 117 (2005) DLT 330).

17. The Supreme Court recently in Ranganayakamma Vs. K’S.
Prakash (2008) 15 SCC 673 reiterated that only where a settlement is
contrary to any statutory provision or opposed to public policy as envisaged
under Section 23 of the Indian Contract Act, can the Courts refuse to
enforce the same. Neither of the counsels are able to show any provision
in the Reforms Act prohibiting the amicable partition; nor any precedent
for the same. On the contrary, the language of Section 55 providing for
the holding to be partible, uses the expression “may sue”, enabling the
Bhumidhar to approach the Court of Revenue Assistant for partition.
Section 55 does not indicate that a holding can be partitioned only in the
manner provided therein. The Legislature has not opted to make the same
“notwithstanding anything to the contrary contained in any other law or
contract”. Once it is held that the right to partition is inherent in the right
to property, in the absence of the said right having been shown to have
been taken away, it cannot be held that partition of property governed by
the Reforms Act could only be under Section 55 and not otherwise.
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18. The counsel for the respondents no.l1 & 2 in an attempt to
show as to what prevents the parties from so partitioning, has referred
to Section 33 and to Section 57 (1)(b). Section 33 prohibits transfer
where the transferor will be left with less than 8 standard acres. It is
argued that since the total holding of 33 Bighas and 8 Biswas was itself
less than 8 standard acres (approx equal to 40 Bighas), the same could
not be divided by the petitioners no.1 & 2 and the respondents no.1 &
2 between themselves.

19. Section 33 deals with a situation where as a result of transfer,
the transferor shall be left with less than 8 standard acres of land.
However, in partition there is no transfer or transferor or transferee.
Each of the co-owners is the owner of each and every parcel of the
property and it cannot be said that any part of the property is transferred
by one co-owner to the other. If any precedent is needed for the said
proposition, reference may be made to Ram Charan Das Vs. Girja
Nandini Devi AIR 1966 SC 323. I therefore do not see as to how
Section 33 would apply. The purport of Section 33 is to prevent
fragmentation of holdings to uneconomical sizes. There is nothing
preventing continuance of holdings less than minimum prescribed or
transfer where holding is in any case less than that prescribed. Practical
experience shows that transfers resulting in transferor being left with less
than that prescribed, are also effected by simultaneously transferring the
balance to a nominee/family member of the transferor. Here, the joint
holding of the parties itself was less than minimum 8 standard acres
prescribed. I do not see as to how the amicable partition effected by the
parties themselves would prejudice anyone.

20. As far as Section 57(1)(b) is concerned, the same provides that
where the partition will result in a holding less than 8 standard acres, the
Court instead of dividing the holding may either direct the sale of the
same and distribution of the sale proceeds or proceed to divide the
holding in accordance with such principles as may be prescribed or in
the alternative dismiss the suit. It is thus not as if Section 57(1)(b)
prohibits partition resulting in a holding of less than 8 standard acres. The
counsel for the respondents no.1 & 2 also fairly admits that while applying
the principles, the holding can be divided but contends that the same has
to be done only in the presence of the Gram Sabha and by the Revenue
Assistant and cannot be done amicably by the parties themselves or by
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way of family settlement and with which proposition, I do not concur.

21. I find that the Division Bench of this Court in Sahib Singh Vs.
Lt. Governor of Delhi 137 (2007) DLT 111 was faced with a similar
objection, of the Consolidation Officer in the course of the consolidation

proceedings being not entitled to entertain an application for separation of
Khatas on the basis of a partition of pre-consolidation holding in a family
settlement and that such an application could be entertained only if the
holding had been partitioned under the Reforms Act. It was further
contended that the Consolidation Officer by entertaining the said application
had partitioned the holding and for which he had no jurisdiction in the
face of the bar of Section 185 of the Reforms Act. The Division Bench
did not accept the said contention and held that a family settlement
dividing the holding and which family settlement was part of a judicial
record and had not been denied could form the basis of not only mutation
but also application for separation of Khata. The said judgment applies to
the present case on all fours.

22. The counsel for the respondents no.1 & 2 has also argued that
the nature of the order of the Financial Commissioner is not such requiring
interference by this Court in exercise of jurisdiction under Article 226 of
the Constitution of India. I am unable to agree. The Financial Commissioner
has not returned any categorical finding on the pleas of the respondents
under Sections 33 and Section 55, though it has been generally observed
that the mode of partition and manner of joint Khata having been specifically
provided for in the Reforms Act, but the same does not tantamount to
holding that the parties are prohibited from partitioning the land themselves,
if the same does not contravene the provision of the Reforms Act.

23. The petitioners nol. & 2 had applied to the Tehsildar for mutation
on the basis of the compromise as recorded in the suit for permanent
injunction. The Tehsildar felt that the Civil Court had decreed the partition.
The Additional Collector affirmed the said finding. The “Financial
Commissioner in the order impugned has primarily disagreed with the
same.

24. However, what cannot be lost sight of is that the petitioners had
claimed mutation on the basis of the compromise recorded in the Civil
Court and not on the basis of a decree of the Civil Court. The Civil Court
did not pass a decree in accordance with the compromise. The Civil
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Court by putting its imprimatur on the compromise did nothing but to
ensure that the parties remained bound with the same. Nothing having
been brought before this Court that the said contract is in violation of the
provisions of the Reforms Act, I see no reason why the order of the
Financial Commissioner should not be interfered with. Once it is held that
it is not necessary to approach a Revenue Assistant for partition and the
parties are free to partition the holding themselves, the order of the
Financial Commissioner cannot stand.

25. The writ petition therefore succeeds, the order of the Financial
Commissioner is set aside and it is declared that the mutation effected by
“the Tehsildar on the basis of the partition mutually effected by the
parties amongst themselves is valid. The writ petition is disposed of. No
order as to costs.
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FAO (OS)
HINDUSTAN VIDYUT PRODUCTS LTD. «..APPELLANT
VERSUS
DELHI POWER COMPANY LTD. & ANR. ..RESPONDENTS

(VIKRAMAJIT SEN & SIDDHARTH MRIDUL, JJ.)

FAO (OS) NO. : 337/2007 & DATE OF DECISION: 04.03.2011
CMs NO. : 1510-1513/2010

FAO (OS) 338/2007 &

CM NO. : 1523/1526/2010

Arbitration and Conciliation Act, 1996—S.34—Arbitral
Award—Non—Joinder of necessary party—An
application for appointment of Arbitrator was filed on
the failure of Delhi Vidyut Board (DVB) to appoint an
arbitrator—Arbitrator was appointed Arbitral award
passed in favour of appellant—Award was challenged
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by two respondents—In appeal before the Division
Bench only objectors were impleaded—An application
was filed by BSES Rajdhani Power Ltd. for
impleadment—Opposed by appellant—Court expressed
opinion that appeal not maintainable in the absence of
all parties before Arbitral Tribunal—However, appellant
continued to object to impleadment application—
Held—An order which may adversely affect a person
should not be passed in their absence—Despite
opportunity granted to appellant, appellant failed to
implead all parties who may be affected by the outcome
of the appeal—Appeal not maintainable—Dismissed.

We are not impressed by this argument. It is axiomatic that
an Order which may adversely impact any person should
not be passed in their absence, denying them the right of an
opportunity to be heard. Audi alteram partem is a cherished
principle adhered to in all civilized judicial systems. This is
so even though we note that for reasons recondite the
Respondents before us had not impleaded all the other
parties who were before the Arbitral Tribunal. It was thus
fortuitous for the non-objectors that the learned Single
Judge has set aside the Award in toto. The maintainability of
those Objections has not been assailed before. (Para 5)

Important Issue Involved: (i) Appeal is not maintainable
in the absence of impleadment of necessary party who may
be affected by outcome of the appeal.

[Gu Si]

APPEARANCES:
FOR THE PETITIONER: ¢ Ms. B. Mohan Advocate.

FOR THE RESPONDENTS ¢ Mr. Avnish Ahlawat, Advocate. for
the DPCL. Manish Srivastava,
Advocate for NDPL. and BSES.

RESULT: Appeal dismissed.
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VIKRAMAUJIT SEN, J.

1. These Appeals assail the Judgment of the learned Single Judge
passed on July 25, 2007 by which OMP No.114/2006 and OMP No.
115/2006 came to be decided. Petitions under Section 34 of the Arbitration
& Conciliation Act, 1996 had been filed by the Delhi Power Company
Ltd. challenging the validity of the Award dated 22nd December, 2005.
A perusal of the records discloses that Arbitration Application No.97/
2002 had earlier been filed keeping in view the failure of the DVB (Delhi
Vidyut Board) to appoint an Arbitrator. Justice D.K.Jain, as His Lordship
then was, had noted that the appointment of an Arbitrator had not been
made within thirty days and hence Justice R.P.Gupta, (Rtd.) was appointed
as the Arbitrator. The parties before the Arbitrator were arrayed as
follows:-

“Hindustan Vidyut Products Ltd. vs.

1. Delhi Transco Ltd., (Delhi Power Supply Company Ltd.)
2. BSES Rajdhani Power Ltd.

3. Delhi Power Co. Ltd. (D.P.C.L.)

4. North Delhi Power Ltd. (N.D.P.L.)

5. BSES Yamuna Power Ltd.

2. In terms of the Award dated 22.12.2005 the Arbitral Tribunal
had held in favour of the Appellant that the Respondents before the
Tribunal were liable to refund the sum of Rs. 10,00,000/- alongwith
interest thereon aggregating a total sum of Rs. 20,26,000/-. It is also held
that the liability rested jointly and severally on those Respondents.

3. It is not disputable that the Award was challenged only by the
Delhi Power Company Ltd. (OMP 114/2006) and by the Delhi Transco
Ltd. (OMP 115/2006) but not by BSES Rajdhani Power Ltd., North Delhi
Power Limited and BSES Yamuna Power Ltd.. In the impugned Judgment
dated July 25, 2007 the learned Single Judge has inter alia concluded that
the claim of the Appellant was time barred and hence the Award was a
patent illegality and was liable to be set aside. It was ordered accordingly.

4. We have already narrated hereinabove the parties before the
Arbitrator. In the present Appeals, however, only the Objectors before
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the learned Single Judge viz. Delhi Power Company Ltd. and Delhi Transco
Ltd. have been impleaded. It is in these circumstances that BSES Rajdhani
Power Ltd. has filed an application before us for impleadment viz. CM
1512/2010 in FAO(OS) 337/2010. Similarly, CM No.1525/2010 has been
filed in FAO(OS) 338/2007. Inexplicably, the application has been strongly
opposed by the Appellant even though we had earlier expressed the
opinion that the Appeal “may not be maintainable in the absence of all
the parties before the Arbitral Tribunal being impleaded in the present
Appeal. We had made this clarification in the circumstances that if the
Appeals were to be allowed the natural effect would be that parties who
are absent because of their non-impleadment would become liable, jointly
or severally for the amount of the Award even though the Award of the
learned Arbitrator has set aside in toto as against all the parties to the
Arbitration and not just the Objectors before the Court. On the last date
of hearing, the request of learned Counsel for the Appellant for an
adjournment had been acceded. Nevertheless, learned Counsel for the
Appellant continues to object to the impleadment application; he also
insists that the Appeal is maintainable even in the absence of impleadment
of parties who would be adversely affected if the Appeals were to be
accepted. The brief argument of learned Counsel for the Appellant is that
since Objections had not been filed by any of the parties other than Delhi
Power Company Ltd. and Delhi Transco Ltd. the Award had become
final as against them (the non-objectors).

S. We are not impressed by this argument. It is axiomatic that an
Order which may adversely impact any person should not be passed in
their absence, denying them the right of an opportunity to be heard. Audi
alteram partem is a “cherished principle adhered to in all civilized judicial
systems. This is so even though we note that for reasons recondite the
Respondents before us had not impleaded all the other parties who were
before the Arbitral Tribunal. It was thus fortuitous for the non-objectors
that the learned Single Judge has set aside the Award in toto. The
maintainability of those Objections has not been assailed before.

6. Despite opportunity having been granted to the Appellant, since
it has resolutely failed to take steps to implead all the parties who may
be affected by the outcome of the Appeal, it is our opinion that the
Appeal is not maintainable. It is for the Appellant to ensure the presence
of all parties likely to be affected in the proceedings, by way of their
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impleadment in the Appeal. In these circumstances, we do not think it
appropriate to allow the Application seeking impleadment which has been
resisted by the Appellant and instead we dismiss the Appeals as being not
maintainable.
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CRL A.

DEEPAK SHARMA «..APPELLANT
VERSUS
STATE OF DELHI ...RESPONDENT
(S. RAVINDRA BHAT AND G.P MITTAL, JJ.)
CRL. A. NO. : 45/1998 DATE OF DECISION: 09.03.2011

Indian Penal Code, 1860—Section 302, 307, 350—Trial
Court convicted sentenced appellant/accused for
offence u/s 302/307/350—Prosecution case that
accused was passing by house of deceased when
she, her son Ajay Choudhary along with Dinesh were
watching television —Ajay, Dinesh and deceased were
laughing, upon which accused got enraged and called
Ajay outside asking him the reason for their laughter—
Accused objected to their laughing at him and slapped
Ajay—Accused left threatening Ajay that he would not
leave him alive—After about 3-4 minutes accused
came back with knife and on deceased asking him to
stop, the accused stabbed her and thereafter her son
Dinesh—Held, where incident leading to fatal attack is
preceded by a trivial quarrel and the assault is limited
to a single though fatal blow, without history of any
malice or previous ill-will between the deceased and
assailant, even a few minutes lapse between the
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quarrel, the accused leaving the scene and returning
armed and attacking, may not amount to murder but
would be covered u/s 304—Quarrel between appellant
and deceased’s son was due to trivial reason—No pre
meditation or previous history of ill-will between
deceased and accused family—Accused attacked
deceased when he thought that she would prevent
him from assaulting her son, both she and PW4 were
given single blows when they tried to prevent his
attacks—These facts viewed cumulatively do call for
applicability of Exception 4 of Section 300 so as to
amount to culpable homicide under first part of Section
304—Conviction u/s 302 altered to one u/s 304 Part 1—
Conviction for other offences not disturbed—
Appellant's sentence modified to 7 years RI for offence
u/s 304 Part 1.

It is apparent from the above, that the Supreme Court has
held that where the incident leading to the fatal attack, is
preceded by a trivial quarrel, and the assault is limited to a
single, though fatal blow, without any history of malice, or
previous ill well between the deceased and the assailant,
even a short while, i.e. a few minutes elapse between the
quarrel, the accused leaving the scene, and returning armed,
the attack may not amount to murder, but would be covered
by Section 304. In the present case too, the quarrel between
the appellant and the deceased’s sons, was due to a trivial
reason. Although PW-2 and PW-4 denied having teased or
laughed at the appellant, refusing his suggestion, the
independent testimony of PW-5 somewhat supports his (the
appellant’s) version about some irritant or provocation,
particularly the allusion to the two boys (PW-2 and PW-4)
always quarrelling with him. The appellant is consistently
shown to have used the word “Himayat” to PW-4 and the
deceased. There is no reason to disbelieve PW-5. In fact,
this version is closer to that of the line of questioning, on
behalf of the appellant, that the boys had teased him. He,
therefore, went home, and returned within about 3-4 minutes.

4

FOR THE RESPONDENT
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He tried to assault Ajaypal; the deceased tried to prevent
him; he attacked her. PW-4 thereafter tried to intervene; he
too was attacked. All these facts do not suggest pre-
meditation, or a previous history of ill will between Deepak
and the deceased’s family. He launched an attack on the
deceased, when he thought that she would prevent him from
assaulting Ajaypal. Both she and PW-4 were given single
blows, when they tried to prevent his attack. These facts,
viewed cumulatively do call for the applicability of Exception
4 to Section 300, IPC, as to amount to culpable homicide,
covered by the first part of Section 304. (Para 16)

e N
Important Issue Involved: Where incident leading to fatal

attack is preceded by a trivial quarrel and the assault is
limited to a single though fatal blow, without history of any
malice or previous ill-will betweem the deceased and assailant,
if after a few minutes lapse after the quarrel the accused
leaves the scene and returns armed and attacks, this may
not necessarily amount to murder but would be covered u/

s 304 Part-I IPC.
\ J

[Ad Ch]

APPEARANCES:
FOR THE APPELLANT

Mr. Sandeep Sethi, Sr. Advocate
with Mr. Anurag Jain, Advocate.

Mr. Jaideep Malik, APP.

CASES REFERRED TO:

1. Sharad vs. State of Maharashtra 2009 (14) Scale 179.
2. Ramjit vs. State of U.P. 2009 (11) SCC 373.

3. Sandhya Jadhav vs. State of Maharashtra 2006 (4) SCC
653.

4. Jeet Singh vs. State of Haryana 2005 (11) SCC 597.

Balbir Singh vs. State of Punjab 1995 (Suppl) 3 SCC
472.
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6. Sheetla Prasad vs. Baba 1994 (SCC) (Cr.) 161.
7. Shitla Prasad vs. State of U.P.,1994 SCC (Cri) 1161.
8. Jagtar Singh vs. State of Punjab 1983 Crl.L. 852.

RESULT: Appeal partly allowed.
S. RAVINDRA BHAT, J.

1. The appellant (hereafter called “Deepak”) impugns the judgment
and order dated 13.01.1998 in S.C. No. 414/1995 whereby he was
convicted of the offence punishable under Section 302 IPC and sentenced
to undergo imprisonment for life with fine of Rs. 1000/ - and in default
further R.I. for one month. The learned Addl. Sessions Judge also
convicted Deepak for the offence punishable under Section 307 IPC and
sentenced him to undergo R.I. for five years and to pay Rs. 500/-as fine,
in default of which he was to undergo R.I. for a period of 15 days. A
similar sentence was imposed, after conviction was recorded under Section
450 IPC.

2. The prosecution case was that on 19.07.1995, Deepak, in a
stabbing incident, had attacked one Beermati with a knife and also stabbed
Dinesh. The prosecution allegations were that Deepak was passing by the
house of Beermati, (the deceased), around 04.00 pm on 19.07.1995. She,
her son Ajay Choudhary along with Dinesh were watching television.
Deepak was known to the deceased and her two sons as he was their
neighbour, residing in the same street. It was alleged that Ajay, Dinesh
and Beermati were laughing, upon which Deepak got enraged and called
Ajay outside asking him the reason for their laughter. It was alleged that
Deepak held Ajay by the neck, when he (Ajay) stated that the three were
laughing over something that was being screened on TV. Deepak is
alleged to have abused Ajay and told him that they were laughing and
mocking him and that they were lying to him; it was alleged that he told
Ajay “saale mujh par haste ho, mera mazak udate ho aur jhoot bolte ho”.
He slapped Ajay 3/4 times. At that time, Ajay’s brother Dinesh came out
and separated the two. Deepak allegedly left towards his house stating
that he (Ajay) had been rescued but that he would not be left alive in
future; the prosecution alleged that the actual words used were “ab to
bach gaya hai, ise zinda nahi chodoonga”. It was alleged that thereafter
Ajay and Dinesh went inside their house. About 3/4 minutes later, Deepak
came back with a knife in his hand. At that time Beermati was near the
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entrance of her house and on seeing Deepak armed with a knife, she
asked him to stop, enquiring where was he going. Deepak allegedly told
Beermati that she was shielding her sons and that he would first remove
her from his way — allegedly stating “tu ladkon ke bahut himayat karti
hai, pehle tujhe hi raste se hataa deta hoon”. Thereafter Deepak stabbed
her in the lower portion of the left breast resulting in her bleeding and
Beermati’s falling down. It was alleged that Dinesh tried to save his
mother from Deepak but that the latter said that he too used to favour
his brother and would not be left alive. The alleged words used by
Deepak were “tu bhi bhai ka himayati banta hai, tujhe bhi zinda nahi
choroonga”. With these words he attacked Dinesh with the knife in the
lower left side of his abdomen. This resulted in Dinesh’s bleeding.

3. It was alleged that upon seeing this, Ajay got frightened and
raised an alarm. On hearing the noise, many people, including Om Bir
Singh reached the spot. On seeing them, Deepak ran away along with his
knife. It was alleged that Ajay took Beermati and Dinesh to G.T.B.
Hospital with a neighbour and others; Beermati was declared dead. The
prosecution alleged that Ajay’s statement was recorded as Ex. PW-2/A
by SI Yoginder Khokhar who was examined as PW-1. This was on
account of his receiving DD No. 23, marked as Ex. PW-11/A.
Subsequently, statements of other witnesses, including the injured Dinesh
were recorded on the basis of which FIR was lodged in Bhajanpura
Police Station, being FIR No. 390/1995. According to the prosecution
version, Deepak was arrested on 20.07.1995 and on the basis of his
interrogation, the recovery of a knife was made. It was alleged that a
disclosure statement, Ex. PW-6/B was recorded. The knife was marked
as Ex. PW-6/A; a blood-stained shirt was seized and marked as Ex.6/2.

4. On 02.05.1996, the court charged Deepak for offences punishable
under Sections 302, 307 and 450 IPC. He entered the plea of not guilty
and claimed trial. The prosecution examined 25 witnesses in support of
its case; Deepak examined two defence witnesses. On the basis of the
materials, depositions of witnesses and rival contentions, the Trial Court
found the accused Deepak guilty as charged and sentenced him to undergo
Rigorous Imprisonment for committing the concerned offences, in the
manner indicated previously in the present judgment.

5. At the outset, learned counsel for the appellant submitted that
having regard to the evidence, particularly the depositions of PW-2, the
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deceased’s younger son Ajay, as well as PW4, the elder son of the
deceased, who sustained injuries, the attack by Deepak stood established
and could not be denied. It was, however, submitted that Deepak got
enraged due to remarks made by PW-2 Ajay Pal and other members of
his family. Learned senior counsel for the appellant submitted that even
as per allegations of the prosecution, there was no history of enmity or
malice and that there was no motive for Deepak to have attacked Beermati
and Dinesh. In this context, it was argued that according to the line of
questioning adopted during the cross-examination, there was hardly any
time-gap between the first incident when all members of the family were
laughing and when the attack took place. Therefore, the versions of PW-
2 and 4 about the reason for Deepak’s anger are to be seen in the context
of the deposition of other witnesses. Even though PW-2 and PW-4
deposed that there was trivial provocation for the attack, a reading of
PW-5’s testimony clarifies that the reason for the attack was something
else. The said witness had deposed very clearly having witnessed the
incident and heard Deepak stating ‘“tere bache rozana jaghre karte hain,
tu inki himayat karti hai, mere raste se hat jaa” and an altercation between
Birmati and the accused had taken place.”

6. It was submitted that even though PW-2 and PW-4 had stated
that they were laughing due to a humorous or comic scene aired on the
television, it was evident that there was some previous history of the
appellant Deepak being teased or quarreled with. Learned counsel also
pointed to the cross-examination of PW-4 to the following effect:

“It is incorrect to suggest that I and my brother were standing
on the door of our house when the accused Deepak had passed
through the gali clad in a white trouser and shirt and that upon
seeing him, we passed a taunting remark by saying “look the
black crow in a white dress is coming”. It is further incorrect
to suggest that the accused felt bad when he heard the remark
and an altercation took place between the accused and us. It is
further wrong that the accused told us that we should not taunt
in this way to which we replied that if we behave the same
manner, what harm he could do to them. It is further wrong to
suggest that thereafter an altercation took place between us which
resulted in fight between the accused on one side and both of us
on the other side. It is further incorrect to suggest that meanwhile,
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our mother also joined us and all of us dragged the accused
inside our house and started beating him and the accused got
released himself and tried to run away from there but we all
three again caught hold of him. It is further incorrect to suggest
that our mother picked up a thapi (wooden stick) for washing
clothes and started beating the accused with that thapi and that
Deepak also started beating us with fists and slapped blows and
that he slapped fist blows to me also. It is further incorrect to
suggest that I got angered at the beating received by me and in
the fit of anger I went inside the house and brought a knife and
that on seeing the knife, the accused became nervous and he
tried to snatch the knife and in that process of snatching the
knife, which was snatched by the accused from me, my mother
received injuries and in the same process, I also received the
injuries. It is further correct that after the incident the accused
ran away from the spot and I cannot say he ran away towards
his house.”

7. It was emphasized that the evidence of PW-2 made it clear that
Deepak was the son of the deceased’s neighbour and that they did not
have any previous history of enmity. The entire facts revealed that an
altercation took place on account of a trivial provocation which evidently
had some previous history. Learned senior counsel highlighted that the
post mortem report of the deceased suggested that she died on account
of a single blow and the Court should take this aspect into consideration
and hold that this was not a case of previous deliberation or premeditated
action. On the other hand, the entire evidence pointed to a sudden fight,
leading to an altercation and the resultant injuries to the deceased and
PW-4. In these circumstances, submitted learned senior counsel, the
appellant could not have been convicted for the offence under Section
302 but instead it could have been under Section 304 IPC. In support of
the submission, learned counsel relied upon the judgments reported as
Sandhya Jadhav v. State of Maharashtra 2006 (4) SCC 653; Balbir
Singh v. State of Punjab 1995 (Suppl) 3 SCC 472; Sharad vs. State
of Maharashtra 2009 (14) Scale 179; Jeet Singh vs. State of Haryana
2005 (11) SCC 597; Ramyjit v. State of U.P. 2009 (11) SCC 373;
Sheetla Prasad v. Baba 1994 (SCC) (Cr.) 161 and Jagtar Singh v.
State of Punjab 1983 Crl.L. 852.
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8. The learned APP argued that the findings and conviction recorded
by the Trial Court are unassailable and ought not to be disturbed by this
Court. It was submitted that the conduct of the appellant betrayed prior
planning and premeditation. Reliance was placed in this regard upon the
testimonies of PW-2 and 4 who had deposed that Deepak even upon
being told that none of the deceased’s family members were making fun
of him, did not believe them and swore to finish Ajaypal, PW-3. To
achieve this end, he went back home, returned armed with the knife,
which was recovered subsequently during the investigation. PW-1/C, a
drawing of the knife revealed that its total length was 32 cms, or 1 foot
of which the blade was about 15 cm. Significantly, the knife was a
“button-dar” one, i.e. the blade opening upon the press of a button. This
was not a household article normally kept in residences. The appellant,
going back in the first instance and returning with such a dangerous
weapon and proceeding to use it without hesitation betrayed his real
intention which was to inflict deadly injuries upon those who he was
angry with or against whom he bore a grudge. The deceased Beermati
came in the way and tried to protect her sons but unfortunately was
brutally attacked. Not content, Deepak attacked Dinesh and cause serious
injuries to him. It was submitted that even if the testimonies of PW-2 and
PW-4 cannot be entirely relied upon, the independent deposition of PW-
5 about how the events took place conclusively established Deepak’s real
intention to launch a murderous attack. In these circumstances, submitted
the learned APP, the conviction and sentence recorded by the Trial Court
are unimpeachable.

9. In this case, the MLC, Ex. 7/A and the Death Summary, Ex. 7/
B reveals that Beermati was taken to hospital at 5.30 pm and declared
brought dead. The MLC of Dinesh, PW-4, marked as Ex. PW-18/A,
reveals that he too was examined at 5.30 PM on the date of the incident.
The doctors declared him fit for statement. The observations in this
document revealed that he had suffered a stab wound on the left side of
the abdomen in mid-auxiliar line at the line of the last “rib to the extent
of 1 inch into 1 into 6th of an inch. The postmortem report prepared by
PW-12, Dr. AK. Tyagi indicated the following injuries and cause of
death:

XXX XXX XXXXXX XXXXXX
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External Injury:-1) Incised stab wound of 3.0x0.8 cm xcavity
deep was present obliquely over middle outer front of left side
chest. The upper inner angle was more acute than lower outer
angle & upper angle is 10.0 cms horizontly out words & to left
from the nipple. The injury entered the left side chest cavity by
cutting the 4th rip and then went through and through the lower
part of upper lobe of left lung near its inner margin it further
entered the Heart i.e. left ventricle from its left wall by making
a cut of 1.7x0.2 cms and ended by making small nick over inter-
ventriculor septum. The depth in the heart is 04.00 cms and total
depth of the injury was 11.5 cms. The direction of injury was
from left to right obliquely downwords, inwards and slightly
backwards.

Left side chest cavity contains blood about 600 cc. Injuries to
left lung and heart as mentioned with external injuries.

Opinion — Death in this case was due to shock as a result of
haemorrage caused by injury to chest. The Injury was
antemortem, caused by sharp edged cutting stabing weapon and
was sufficient to cause death in ordinary course of nature Blouse
showd a cut mark corresponding to external injury. The post
mortem report No. 457/95 was prepared by me, i.e. in my own
hand writing bears my signatures at point A. the same is exhibited
PW. 12/A.

XXXXXX XXXXXX XXXXXX”

10. Since the appellant Deepak has not disputed having attacked the
deceased and PW-4, it would be unnecessary to discuss the details with
regard to depositions of various prosecution witnesses. In order to consider
whether Deepak’s conviction was correctly recorded under 302 IPC or
it has to be altered as was submitted on his behalf, it is necessary to
scrutinize the evidence PW-2, 4 and 5. These had claimed to be eye
witnesses to the incident and were present when the attack took place.

11. PW-2 and PW-4 are consistent by and large, in stating the
details and origins of the attack. It was deposed that on the day of the
incident, both of them, along with the deceased were watching television
around 4.00 PM. Deepak was passing by. Simultaneously, he heard them
laugh. Thinking that they were laughing or mocking at him, he called out
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Ajaypal, PW-2 and asked him the reason for the laughter. PW-2 informed
him that the laughter was on account of some comic incident in the
television programme or film. The two eyewitnesses PW-2 and PW-4
were extensively cross-examined whether the film ANDAAZ APNA APNA
was screened at that time and who were the lead actors in that film.
Deepak was unsatisfied with PW-3’s explanation and tried to attack
Ajaypal upon which PW-4 Dinesh interceded and separated the two of
them from a scuffle. The latter part is spoken to by PW-4. Thereupon,
according to both the witnesses, Deepak left the scene, threatening to
return and finish Ajaypal. Barely three-four minutes later, he came back
and tried to enter the house of PW-2, 4 and the deceased. According to
the two witnesses, Beermati tried to stop him but was fatally stabbed.
When Dinesh, PW-4 intervened, he too received stab injuries in the
abdomen. It would thus be apparent that the cause for the attack, as
made out by these two witnesses, was quite trivial.

12. PW-5, who apparently saw the later part of the occurrence and
is an independent witness, had stated that when the deceased sought to
intervene, Deepak remarked that she was always protecting her sons
even though they were quarreling with him frequently (jhagra karte hain).
The appellant Deepak in PW-4’s cross-examination, suggested that he
and PW-2 had remarked on that day that he was wearing a white pant
and apparently looking like a black crow, which was the immediate cause
of provocation. The suggestion was, however, denied. 13. It would be
necessary to see if the attack was homicidal, and did not amount to
murder. The appellant’s counsel had urged that the present case fell
under fourth exception to Section 300, IPC, which reads as follows:

“Exception 4 : Culpable homicide is not murder if it is committed
without premeditation in a sudden fight in the heat of passion
upon a sudden quarrel and without the offender's having taken
undue advantage or acted in a cruel or unusual manner.

Explanation : It is immaterial in such cases which party offers
the provocation or commits the first assault..”

In Sandhya Jadhav (supra) relied on by the appellant, the Supreme
Court held that:

“9. The Fourth Exception to Section 300 IPC covers acts done
in a sudden fight. The said Exception deals with a case of
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prosecution not covered by the First Exception, after which its
place would have been more appropriate. The Exception is founded
upon the same principle, for in both there is absence of
premeditation. But, while in the case of Exception 1 there is total
deprivation of self-control, in case of Exception 4, there is only
that heat of passion which clouds men’s sober reason and urges
them to deeds which they would not otherwise do. There is
provocation in Exception 4 as in Exception 1; but the injury done
is not the direct consequence of that provocation. In fact
Exception 4 deals with cases in which notwithstanding that a
blow may have been struck, or some provocation given in the
origin of the dispute or in whatever way the quarrel may have
originated, yet the subsequent conduct of both parties puts them
in respect of guilt upon equal footing. A “sudden fight” implies
mutual provocation and blows on each side. The homicide
committed is then clearly not traceable to unilateral provocation,
nor in such cases could the whole blame be placed on one side.
For if it were so, the Exception more appropriately applicable
would be Exception 1. There is no previous deliberation or
determination to fight. A fight suddenly takes place, for which
both parties are more or less to be blamed. It may be that one
of them starts it, but if the other had not aggravated it by his
own conduct it would not have taken the serious turn it did.
There is then mutual provocation and aggravation, and it is difficult
to apportion the share of blame which attaches to each fighter.
The help of Exception 4 can be invoked if death is caused (a)
without premeditation; (b) in a sudden fight; (c) without the
offender having taken undue advantage or acted in a cruel or
unusual manner; and (d) the fight must have been with the
person killed. To bring a case within Exception 4 all the ingredients
mentioned in it must be found. It is to be noted that the “fight”
occurring in Exception 4 to Section 300 IPC is not defined in
IPC. It takes two to make a fight. Heat of passion requires that
there must be no time for the passions to cool down and in this
case, the parties have worked themselves into a fury on account
of the verbal altercation in the beginning. A fight is a combat
between two or more persons whether with or without weapons.
It is not possible to enunciate any general rule as to what shall
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be deemed to be a sudden quarrel. It is a question of fact and
whether a quarrel is sudden or not must necessarily depend upon
the proved facts of each case. For the application of Exception
4, it is not sufficient to show that there was a sudden quarrel
and there was no premeditation. It must further be shown that
the offender has not taken undue advantage or acted in cruel or
unusual manner. The expression “undue advantage” as used in
the provision means “unfair advantage”.

14. In Balbir Singh (supra) relied on by the appellant, it was held

“6. It was next contended that in any case it was not proper to
convict the appellant under Section 302 IPC. The contention
deserves to be accepted. This was not a case of premeditation
as the accused and the deceased met by chance and the appellant
had given only one blow. The evidence regarding raising of a
lalkara by the other accused has not been believed by the trial
court. On the basis of the evidence led in this case it is not
possible to say with certainty under which circumstances the
appellant gave a kirpan blow to Amrik Singh. No attempt was
made by him to give another blow. The injury caused on the
head of Amrik Singh does not appear to have been caused
intentionally. Therefore, in view of the facts and circumstances
of this case we are of the opinion that the lower court committed
an error in convicting the appellant under Section 302. He should
have been convicted under Section 304 Part I. Therefore, we
alter the conviction of the appellant from Section 302 IPC to
Section 304 Part I IPC. The sentence of RI for life is set aside
and instead he is ordered to suffer RI for 10 years. This appeal
is allowed to the aforesaid extent. As the appellant has been
released on bail he is ordered to surrender to his bail bond, so
as to serve out the sentence imposed upon him...”
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suddenly taken place due to the fact that the deceased Bawa
Singh drove the tractor through his field and the sudden quarrel
ensued because of the conduct of the deceased. It is also pointed
out that the appellant was having a weapon with him and he gave
only one blow which unfortunately had resulted in the death of
the deceased. It is contended by the appellant’s counsel that the
offence would come within the ambit of Section 304 Part I IPC.
It is true that there is only one fatal injury on the head of the
deceased. The appellant must have inflicted a blow on the head
of the deceased because of the quarrel between the two. The
appellant certainly would have knowledge that his act would
result in the death of the deceased. Hence, the offence comes
under the purview of Section 304 Part I of the Indian Penal
Code and hence we set aside the conviction of the appellant for
the offence under Section 302 IPC and hold him guilty of the
offence under Section 304 Part I IPC and sentence him to undergo
imprisonment for a period of 8 years. The appeal is disposed of
as above.”

15. Stating that merely because an assailant goes away for a short
while, after the initial altercation, but soon returns, to launch an attack,
there need not necessarily be an inference that the assailant intended to
cause death, punishable under Section 302, the appellant in this case had
relied on Ramjit (supra). The court had observed, in that case that:

“12. It is submitted by learned counsel for the State that this
cannot be stated to be a case of sudden quarrel because the
accused persons after the quarrel went inside and came back
with arms. In the instant case though the witnesses stated that
after initial exchange of hot words and quarrel the accused persons
went inside and came back, it is to be noted that they have fairly
accepted that while the exchange of hot words, quarrel was
continuing and immediately i.e. in less than two and three minutes
they came back.

The relevant observations in Jeet Singh (supra) relied on by the appellant,
to say that the attack was not with the intention of causing death, are 13. That being so, in the peculiar facts of the case we are of the
as follows: I I considered view that appropriate conviction would be under
Section 304 Part I read with Section 149 IPC. The conviction
is accordingly altered. The other convictions remain unaltered.
Custodial sentence of 10 years in respect of offence punishable

“It is pointed out that there was no previous quarrel or enmity
between the appellant and the deceased and the quarrel had
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under Section 304 Part I IPC would suffice. The sentences in
respect of other offences remain unaltered. All the sentences
shall run concurrently...”

In much the same vein, as in the cases cited by the appellant, the
Supreme Court, in Shitla Prasad v. State of U.P.,1994 SCC (Cri) 1161,
held that:

“The next question is whether the offence committed by the
appellant amounts to murder? The evidence of all the four
eyewitnesses shows that it was a sudden affair. PW 1 objected
to the accused diverting the water and when he did not pay any
heed PW 1 called the deceased in his presence to intervene in the
quarrel that took place. It was also stated that the matter could
be settled by the Panchayat. As a matter of fact PW 2 in the
cross-examination admitted that because of the incident of
diverting water, the quarrel took place and the accused inflicted
the single injury. In the circumstances it cannot be held that
clause 1 of Section 300 applies. Then we have to consider
whether clause 3 is attracted. Having regard to the nature of the
injury and to the fact that the appellant did not inflict any more
injuries it is difficult to hold that he intended to inflict that
particular injury which the doctor opined to be fatal. However,
the fact remains that the deceased died because of this injury.
The High Court however failed to note that the prosecution has
to prove that the appellant intended to cause that particular injury.
In this process of enquiry the question arises whether he had
intention to cause that particular injury. This ingredient is not
established beyond doubt. However, it must be held that the
appellant had knowledge that by inflicting such injury he was
likely to cause death. In the result the conviction of the appellant
under Section 302 IPC and the sentence of imprisonment for life
are set aside. Instead he is convicted under Section 304 II IPC.
The appellant has already undergone a period of seven years.
Therefore the sentence is reduced to the period already
undergone..”

In Jagtar Singh the facts were that the accused had inflicted a single
knife injury which proved fatal. The court held that though death ensued,
the prosecution did not establish that the offence was one under Section

A
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302, IPC:

“The next question is what offence the appellant is shown to
have committed? In a trivial quarrel the appellant wielded a weapon
like a knife. The incident occurred around 1.45 noon. The quarrel
was of a trivial nature and even in such a trivial quarrel the
appellant wielded a weapon like a knife and landed a blow in the
chest. In these circumstances, it is a permissible inference that
the appellant at least could be imputed with a knowledge that he
was likely to cause an injury which was likely to cause death.
Therefore, the appellant is shown to have committed an offence
under Section 304 Part II of the IPC and a sentence of
imprisonment for five years will meet the ends of justice.”

16. It is apparent from the above, that the Supreme Court has held
that where the incident leading to the fatal attack, is preceded by a trivial
quarrel, and the assault is limited to a single, though fatal blow, without
any history of malice, or previous ill well between the deceased and the
assailant, even a short while, i.e a few minutes elapse between the
quarrel, the accused leaving the scene, and returning armed, the attack
may not amount to murder, but would be covered by Section 304. In the
present case too, the quarrel between the appellant and the deceased’s
sons, was due to a trivial reason. Although PW-2 and PW-4 denied
having teased or laughed at the appellant, refusing his suggestion, the
independent testimony of PW-5 somewhat supports his (the appellant’s)
version about some irritant or provocation, particularly the allusion to the
two boys (PW-2 and PW-4) always quarrelling with him. The appellant
is consistently shown to have used the word “Himayat” to PW-4 and the
deceased. There is no reason to disbelieve PW-5. In fact, this version is
closer to that of the line of questioning, on behalf of the appellant, that
the boys had teased him. He, therefore, went home, and returned within
about 3-4 minutes. He tried to assault Ajaypal; the deceased tried to
prevent him; he attacked her. PW-4 thereafter tried to intervene; he too
was attacked. All these facts do not suggest pre-meditation, or a previous
history of ill will between Deepak and the deceased’s family. He launched
an attack on the deceased, when he thought that she would prevent him
from assaulting Ajaypal. Both she and PW-4 were given single blows,
when they tried to prevent his attack. These facts, viewed cumulatively
do call for the applicability of Exception 4 to Section 300, IPC, as to
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amount to culpable homicide, covered by the first part of Section 304.

17. In view of the above findings, the court is of the opinion that
the appellant’s conviction under Section 302 IPC needs to be altered to
one under Section 304, first Part. The conviction for the other offences
is, however, undisturbed. Having regard to the facts of this case, the
appellant’s sentence is modified to seven years RI, for the offence
punishable under Section 304, Part I, IPC. The sentence in respect of the
other offences, are however, left unaffected. All sentences shall run
concurrently. Crl. Appeal No. 45 of 1998 is partly allowed to this extent.
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Indian Succession Act, 1925—S. 63 (c)—WILL—Grant
of Probate—Validity of Will—Indian Evidence Act, 187—
S.68—Registration of Will—Code of Civil Procedure
1908—Order 14 Rule 2—Muslim Personal Law (Shariat)
Application Act, 1937—Letter of administration sought
regarding Will dated 20.11.1984—Third respondent
contested the petition on the ground Will forged and
fabricated—Also set up another registered Will dated
5.6.1992 attested by two withesses allegedly executed
by deceased testatrix in her favour bequeathing whole
of her property—Trial court accepted the Will set up
by respondent as genuine although only attesting
witness examined had not supported her—Trial court
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did not give finding on issue raised by appellant on
the pretext that a Will set by third respondent was
later in time and thus superseded the earlier Will
propounded by the appellant—Petition dismissed
However, granted probate of Will dated 5.6.1992 in
favour of respondent no.3—Preferred first appeal—
Contended Section 63 (c) of Indian Succession Act
and Section 68 of Indian Evidence Act are applicable
to Hindu Will and not to the Muslim Will—Court
observed : despite the registration of said Will after
six months of death of deceased the trial Court relied
upon statement made by respondent no.3, propounder
and beneficiary of the Will—Further observed, there
were suspicious circumstances shrouding the Will—
Will purported to be attested by two witnesses—Only
one examined who did not prove the Will as he stated
that he did not know Nawab Begam—Testatrix and she
did not sign the Will in his presence—He signed the
will at his residence as he was friend of respondent
no.2—Did not identify signature of other withnesses—
Held: if attesting witness fails to prove the attestation
or that propounder take active part in execution of
Will which confers substantial benefit on him/her it
would lead to suspicion which has to be explained by
satisfactory evidence—Even registration of Will did
not dispense with need of proving the execution and
attestation—Respondent herself relied and based her
case upon Section 63 (c) of Indian Succession Act and
Section 68 of Indian Evidence Act which are mandatory
for Will to be legally valid—Further held—The appellate
court has no power to make out a new case not
pleaded before the trial Court—Decision of appellate
court cannot be based on grounds outside the plea
taken before trial court—Trial Court pronounced
judgment on only one issue; as per order 14 Rule 2
CPC a judgment which fails to pronounce on each and
every issue framed suffers from material irregularity
and would not be a judgment—Judgment of trial court



Sheikh Anis Ahmad v. State & Ors. (Mool Chand Garg, J.) 57

can not be sustained—Appeal allowed—Case
remanded to trial court to decide the matter afresh
taking into consideration the observations.

It has been held by the Apex Court in the case of Girja Datt
Singh Vs Gangotri Datt Singh, AIR 1955 SC 346 that
Section 63 (c) of the Indian Succession Act requires the Will
to be attested by two or more witnesses, each of whom has
seen the testator sign or affix his mark on the Will or has
seen some other person sign the Will, in the presence and
by the direction of the testator or has received from the
testator a personal acknowledgement of his signature or
mark, or of the signature of such other person; and each of
the witnesses shall sign the Will in the presence of the
testator. Similarly the requirement of Section 68 of the
Evidence Act, is that at least one of the attesting witness
should be called as a witness to prove the due execution
and attestation of the Will. (Para 25)

Further, it has also been observed that if attesting witness
fails to prove attestation by other attesting withess or the
propounder takes active part in execution of the Will which
confer substantial benefit on him would lead to suspicious
circumstance which has to be explained by satisfactory
evidence. Even registration of the Will does not dispense
with the need of proving execution and attestation. The
following judgments can be referred for this purpose:

(1) Yumnam_ Ongbi Tampha Ibema Devi Vs.
Yumnam Joykumar Singh & Ors. (2009) 4 SCC
780

@ Janki Narayan Bhoir Vs. Narayan Namdeo
Kadam 2003 (2) SCC 91

(3) Indu Bala Bose & Ors. Vs. Mahindra Chandra
Bose & Anr. AIR 1982 SC 133

(4) Bhagat Ram & Anr. Vs. Suresh & Ors. AIR 2004
SC 436 (Para 26)
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Further the respondent herself relied, acted and based her
case upon Section 63 (c) of the Indian Succession Act and
Section 68 of the Evidence Act, hence the issue No 1 as
decided on those wholesome provisions of law, the provisions
of Section 57 of the Indian Succession Act would not be a
bar and would not come in the way of deciding issue "No.1
against the said respondent. More so, respondent is also
now stopped from saying that the Will dated 5.06.1992 does
not require attestation and the provisions of Section 63 (c)
of Indian Succession Act and Section 68 of the Evidence Act
are mandatory only as far as a Hindu Will is concerned as
there is no bar to a Mohammedan taking recourse to those
provisions for making a Will but once he has taken that
recourse all the rigors of the Indian Succession Act will then
be applicable. In this regard it would be appropriate to make
a reference to an Allahabad High Court Judgment in the
case of Mohd. Yusuf Vs Board of Revenue, Allahabad,
AIR 2005 Allahabad 199, wherein it had been held:-

“It would appear that the attesting withnesses were not
examined to prove the Will. There is not an iota of
evidence on record to show that the witnesses were
dead or were not traceable on the date fixed for
evidence. It is borne out from the record that the
attesting witnesses were not called by issuing notices
to prove Will. The Scribe in his cross-examination, it
would appear, has stated that Will was not registered
in his presence and he did not go to the office of Sub-
Registrar at the time of Registration. No doubt, a
scribe can be said to be an attesting witness, provided
the two attesting witnesses are dead or incapable to
give evidence even after being summoned for giving
evidence if the test laid down by the Apex Court is
fully satisfied to the effect that the witnesses should
have put his signature animos attestandi i.e. for the
purpose of attesting and he has seen executant sign
and has received from him a personal
acknowledgement of his signatures at the time of
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registration. This clearly goes to prove that scribe in
the present case does not satisfy the requirements
laid down by the Apex Court and cannot be said to be
an attesting witness.” (Para 27)

It is also to be observed that the respondent had never
taken this plea before the trial Court that provisions of Hindu
Law relating to attestation and execution of the Will would
not be applicable to Mohammedan rather she has relied her
case on those provisions hence the respondent cannot
change her stand in the appeal and introduce a new case.
In this regard would like to quote an Apex Court Judgment,
in the case of M.P. Srivastava Vs Mrs Veena, AIR 1967 SC
1193 wherein it has been held that:-

“It was never argued on behalf of the appellant in the
Court of First Instance and the High Court that attempts
proved to have been made by the respondent to
resume conjugal relations could not in law amount to
satisfaction of the decree, and we do not think we
would be justified at this stage in allowing that question
to be raised for the first time in this Court.”

(Para 28)

It is also pertinent to mention that even the appellate court
has no power to make out a new case which was not been
pleaded by the respondent before the trial court and the
decision of the appellate court cannot be based on the
grounds outside the plea of the respondents. Hence the
matter cannot be remanded back to the trial court to
examine the question of applicability of the Muslim Personal
Law and its effect on Will dated 5.06.1992. In this regard
would like to make reference to an Apex Court judgment, in
the case of Siddu Venkappa Devadiga Vs Smt. Rangu
Devadiga and Others, AIR 1977 SC 890, wherein it was held
that:-

“We have also examined the plaint and we find that it
was clearly pleaded there that Shivanna was the
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absolute owner of the Purshottam Restaurant until his
death on September 8, 1938, that the defendant was
"employed" by him in that business, that the defendant
came to Bombay soon after the death of Shivanna
passing to be a friend and well-wisher of the plaintiffs
and that possession of the Purshottam Restaurant
was given to him on his assurance that he would look
after the interests of the plaintiffs and would carry on
the business on their behalf. The plaintiffs pleaded
further that when the defendant refused to render
accounts and totally excluded them from the control
and management of the business, it became necessary
for them to take action against him. It was further
stated in the plaint that the plaintiffs first filed a
criminal complaint against the defendant but it was
dismissed for want of appearance, & thereafter filed
the present suit alleging that Shivanna was the absolute
owner of the restaurant and was the tenant of the
premises where it was being carried on. As has been
stated, the defendant traversed that claim in his
written statement and pleaded that the business always
belonged to him as owner. There was thus no plea
that the business was 'benami' for Shivanna. We also
find that the parties did not join issue on the question
that the business was 'benami'. On the other hand,
the point at issue was whether Shivanna was the
owner of the business and the tenancy rights of the
premises where it was being carried on. It is well-
settled, having been laid down by this Court in Trejan
and Co. Ltd. v. PW. N.H. Nagappa Chettiar 1956
SCR 789 and Baraba Singh Ms. Achal Singh AIR
1961 SC 1097 that the decision of a case cannot be
based on grounds outside the plea of the parties, and
that it is the case pleaded which has to be found. The
High Court therefore went wrong is ignoring this basic
principle of law, and in making out an entirely new
case which was not pleaded and was not the subject
matter of the trial.” (Para 30)
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It is thus, clear respondent No.3 has failed to prove the Will
dated 05.06.1992 as the onus to prove Issue NO.1 was not
discharged by respondent No.3. It was thus incumbent upon
the learned ADJ to have “also gone into the evidence led
on behalf of the appellant qua the Will dated 20.11.1984
and to have returned the finding on Issue No.2 also.
(Para 39)

7

Important Issue Involved: (A) Registration of a Will does
not dispense with the need of proving its execution and
attestation.

N\

J

(B) A plea not taken before trial Court cannot be raised in
appeal for the first time to introduce a new case.

N\

J

\
(C) The trial Court is required to pronounce the judgment
on all issues framed in the case; the judgment not pronounced
on all issues suffers from irregularity.

J

[Gu Si]
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RESULT: Appeal Allowed.
MOOL CHAND GARG, J.

1. This is an appeal filed by the appellant who sought letters of
administration regarding Will dated 20.11.1984 allegedly executed by Mst.
Nawab Begum, the deceased testatrix. The third respondent on the other
hand contested the said probate petition. While describing the will relied
upon by the appellant as forged and fabricated, she also set up another
Will dated 05.06.1992 alleged to have been executed by Mst. Nawab
Begum, the deceased testatrix in her favor bequeathing whole of her
property which is a registered document and had been also attested by
two witnesses.

2. On the pleadings of the parties, learned ADJ framed the following
issues:-

1. Whether the deceased Smt. Nawab Begum had executed any
valid will dated 5.6.1992 in favour of respondent no. 3 Mst.
Gohar Sultan while in sound and disposing mind and in the
presence of at least two attesting witnesses? If so, its effect?

2. If issue no. 1 is not proved then whether Mst. Nawab Begum
had executed any valid will dated 20.11.1984 in favour of
petitioner Sheikh Anis Ahmed while in sound and disposing mind
and in the presence of at least two attesting witnesses? If so, its
effect?

3. Relief.

3. The trial Court vide impugned order accepted the Will set up by
the respondent as genuine and valid even though the only attesting witness
examined by the said respondent has not supported her. While deciding
issue No.1 in favor of the respondent, the learned ADJ has not given any
finding on issue no. 2 on the pretext that the will set up by the third
respondent was later in time and thus superseded the earlier will
propounded by the appellant and thus dismissed the petition filed by the
appellant. However the Court has granted the probate of the Will dated
05.06.1992 in favor of respondent No.3.

4. Assailing the aforesaid Judgment the appellant has submitted that
Mst. Nawab Begum, the deceased testatrix was the step grandmother of
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the appellant who had executed the Will dated 20.11.1984 in his favour
in respect of her property bearing N0.4094-4095 and 4096, Urdu Bazar,
Jama Masjid, Delhi. It is submitted that Will dated 05.06.1992 (Ex.OW2/
1) set up by respondent No.3 is a forged and fabricated document. The
said will has also not been proved to have been executed by the deceased
testator nor attestation thereof has been proved. Thus the said will is
neither valid nor legal.

5. It is further submitted that even though it is the case of the third
respondent that the deceased testatrix signed the Will Ex.OW2/1 in presence
of two attesting witnesses while only one witness i.e. Malik Mohd.
Tanvir was examined as OW3, who has stated that he does not know
Nawab Begum and that she did not sign the Will in his presence nor he
signed in her presence. Though, he has identified his signatures on the
Will but also stated that his signatures were obtained at his house by the
husband of Gohar Sultan. He also stated that the other attesting witness
Wahid Ali did not sign in his presence nor he signed in the presence of
Wahid Ali and also failed to identify the signatures of Wahid Ali. Wahid
Ali was not examined as a witness despite his availability. Thus, it is
submitted by the appellant that the third respondent has not proved the
2nd will in accordance with the “provisions of Section 63(c) of the
Indian Succession Act, 1925 and Section 68 of the Evidence Act or even
otherwise.

6. On the other hand according to the 3rd respondent, since the
Will set up by her was executed by a Muslim, there was no requirement
to prove such Will in accordance with Section 63(c) of the Indian
Succession Act, 1925 and under Section 68 of the Evidence Act which
it is stated was not applicable to Muslims. Admittedly no such plea has
been raised by the said respondent in her written statement. In this regard
relevant averments made in the written statement filed by her are reproduced
hereunder:

“1. That the present petition is liable to be rejected outright as
the same is not maintainable in view of the fact that Smt. Nawab
Begum, daughter of late Sh. Sheikh Mohammed Abdullah and
wife of late Sh. Igbal Ahmad was the owner of the property
bearing No.217, situated at Gali Garhaya, Bara Bazar, Jama Masjid,
Delhi-110006 and also property bearing No.4904, 4095 and 4096
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situated at Urdu Bazar, Jama Masjid, Delhi-110 006 and being
the absolute owner of the aforesaid properties executed a Will
dated 5th day of June, 1992 in favour of her only daughter Smt.
Gohar Sultan and as such the petitioner herein above has no
right, lien in the properties referred to hereabove.

2. That even otherwise the will referred to hereinabove in para
1 of preliminary objection was duly executed on 5th day of June,
1992 and being the last Will and a registered Will, properties
mentioned in the said Will devolved upon Smt. Gohar Sultan.
The said Will was duly registered with the Registrar of documents
and stands mutated in favour of the legal heir and successor by
virtue of that Will i.e. Smt. Gohar Sultan, Therefore, petition
deserves outright rejection.

ON MERITS
XXX
XXX

4. That the contents of para 4 of the petition are absolutely
wrong and therefore denied. It is denied that Mst. Nawab Begum
aforesaid executed her last valid Will dated 20th of November,
1984. However, it is stated that a copy of the said Will has not
been furnished to the objector. Contents of remaining para are
absolutely wrong and therefore denied as Smt. Nawab Begum
never executed any Will dated 20th November, 1984.

5. That the contents of para 5 of the petition as stated are
absolutely wrong and, therefore, denied. The said Will dated
20th November, 1984 was never executed by Smt. Nawab Begum
and therefore question of bequeathing the properties No.4094 to
4096 in Bazar Machhli Walan, Urdu Bazar, Jama Masjid, Delhi
does not arise and the claim of the petitioner is based on a false
and fabricated Will, therefore, the petition is not maintainable.”

7. It is also the case of the appellant that, even if for the sake of
argument the submission of respondent No.3 is accepted that a will
executed by a Muslim could be oral and there is no need to examine any
attesting witness to prove its execution as there is no requirement that
such a Will should be attested also, it is submitted that the aforementioned
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submission of respondent No.3 is not the foundation of the Impugned
Judgment nor such a plea has even been noticed by the Addl. District
judge. Rather the written statement of the respondent as quoted above
shows that the case of the respondent is that Will dated 05.06.1992 has
been proved in accordance with the provisions contained in Section
63(c) of the Indian Succession Act. The Will relied upon is a registered
document and has been attested by the two attesting witnesses. However,
the solitary witness to prove the execution and attestation of the will has
not supported the said respondent. It is, thus, stated that the case of
respondent No.3 that the 2nd Will was not required to be attested by two
witnesses cannot be accepted. Even if Section 63(c) is not applicable in
the case of a Muslim, the dispensation of proof as required under the
Evidence Act is not ousted. Moreover case is required to be proved as
pleaded. A plea which has not been raised cannot be relied upon.

8. There is no dispute that Mst.Nawab Begum was step grandmother
of Anis Ahmed, the appellant. She is said to have executed Will dated
20.11.1984 in favour of the appellant. Respondent No.3 filed a reply/
objections dated 10.08.1994 to the aforesaid will and inter alia pleaded
that the deceased testatrix executed a Will dated 05.06.1992 in her favour
bequeathing all her movable and immovable properties to her including
property at Urdu Bazar. She has denied execution of the Will dated
20.11.1984, Ex.P-1 as propounded by the “appellant. She has also pleaded
that the Will dated 20.11.1984 is a forged and fabricated document.
However she has not led any evidence in this regard.

9. The objections filed by respondent No.3 were replied to by the
appellant. In their reply it was specifically stated that Mst.Nawab Begum
did not executed will dated 05.06.1992 as alleged. The will propounded
by her in any case is forged and fabricated. It is even otherwise illegal
and void inter alia because it is in respect of the entire movable and
immoveable properties left by the deceased and is violative of the rule
that a Mohammedan cannot by Will depose of more than a third of
surplus of his assets after payment of funeral expenses and debts and
bequests in excess of one third cannot take effect unless the heirs consent
thereto after the death of the testatrix. In this case Nawab Begum widow
of Igbal Ahmad died leaving Sultan Ahmad only son of Igbal Ahmad (her
step son) as her heir and his consent was not obtained after the death
of Nawab Begum. After the death of Igbal Ahmad, his only son Sultan
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Ahmad maintained Nawab Begum in all respects. It is also stated that the
appellant and Gohar Sultan both have applied for the mutation of the suit
property in their respective names in the Municipal records but the matter
is still pending there before the municipal authorities. 10. After framing
issues the trial Court directed respondent No.3 to lead her evidence first.
She examined N.C. Bajaj, Adv. as OWI, herself as OW2 and Malik
Mohd. Tanvir one of the attesting witnesses as OW3 to prove the execution
and attestation of the Will Ex.OW2/1. As noticed above, the said witness
has not supported the case of the respondent.

11. On the other hand, the appellant has examined Md. Yasin, PW1,
Dr. Fazul Rehman, PW2 son of the other attesting witness Dr. Moinuddin
Bagai who had died in the meantime, and himself as PW3 to prove the
due execution of the Will dated 20.11.1984, Ex.P1. However the impugned
judgment has not made any reference to the evidence of the appellant.
It only proceeds on the basis of the evidence of the objector which is
deficient in proving the execution of the Will propounded by her inasmuch
as the only attesting witness has not supported her case. Yet the learned
ADJ has accepted the execution of “the Will Ex.OW2/1 on the basis of
the statement of the 3rd respondent and on account of its registration.

12. Holding that the 3rd respondent has proved the execution of the
2nd will successfully the 1d. ADJ decided Issue No.l in her favour.
Consequently without returning any finding on issue No.2 the 1d. ADJ
has also dismissed the petition filed by the appellant presuming that the
Will dated 20.11.1984 Ex.P1 relied upon by the appellant stands superseded
by the Will dated 05.06.1992. In view of that it has been held that the
appellant was not entitled to the grant of letters of administration and
thus, has dismissed the suit.

13. According to the appellant,
(1) The Will Ex.OW2/1 dated 05.06.1992 is legally not proved.

(ii) Gohar Sultan had tried to show that the deceased Nawab
Begum signed the Will Ex.OW2/1 in the presence of the
two attesting witnesses namely Malik Mohd. Tanvir and
Wahid Ali and those attesting witness signed in her
presence. In short according to Gohar Sultan, the
requirement of Section 63(c) of the Succession Act was
fully complied with though only attesting witness Malik
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Mohd. Tanir examined as OW3 has not supported her.
She has not examined the 2nd witness namely wahid Ali
though he was present in Court on 17.03.2004 for being
examined as a witness.

(i)  OW3 Malik Mohd Tanvir has deposed that he does notknow
Nawab Begum and she did not sign the Will in his presence
nor he (Mohd. Tanvir) signed in her presence. He has
identified his signatures on the Will but says that his
signatures were obtained at his house by the husband of
Gohar Sultan. OW3 has also stated that the other attesting
witness Wahid Ali did not sign in his presence nor he
signed in the presence of Wahid Ali. He does not identify
the signatures of Wahid Ali.

@iv)  Will dated 05.06.1992 is an irrevocable Will.

(v)  Will dated 05.06.1992 bequeath more than 1/3rd of the
property of Nawab Begum and the consent of her relations
were not obtained after her death.

(vi)  The provisions of Section 63(c) of the Indian Succession
Act and Section 68 of the Evidence Act have not been
satisfied. The appellant relies upon the following judgments
in this regard.

1. Surinder Kumar Grover Vs. How a Will is to be executed,
State & Ors. 177 (2011) attested and proved.
DLT 188.
2. Girja Datt Singh Vs. How a Will is to be executed,
angotri Datt Singh AIR 1955 attested and proved.
SC 346
3. Yumnam Ongbi Tampha Ibema | Attesting witness failing to prove
Devi Vs. Yumnam Joykumar attestation by other attesting
Singh & Ors. (2009) witness. Profounder taking
4 SCC 780 active part in execution of the
4. Janki Narayan Bhoir Vs. Will which confer substantial
Narayan Namdeo Kadam benefit on him, is a suspicious
2003 (2) SCC 91 circumstances which must be
5. Indu Bala Bose & Ors. Vs. explained by satisfactory
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Mahindra Chandra Bose & evidence.
Anr. AIR 1982 SC 133

6. Bhagat Ram & Anr. Vs. Suresh | Registration of the Will does not
& Ors. AIR 2004 SC 436 dispense with the need of
proving execution and
attestation. Endorsement made
by Registrar are relevant for
registration purpose only.

14. It has been submitted by the appellant that in view of the
conduct of the respondent and her pleadings, the Will relied upon by her
being not an oral Will but a registered document allegedly attested by two
witnesses should have been proved in accordance with the aforementioned
guidelines. However this has not been done and as such the findings on
Issue No.l is not sustainable. It is submitted that respondent No.3 is
even otherwise estopped from saying that the Will dated 05.06.1992 does
not require attestation or that provisions contained under Section 63(c)
of the Indian Succession Act and Section 68 of the Evidence Act only
applies qua the Will executed by a Hindu in view of her own deposition.

15. The appellant submits that even if one has to rely upon Section
57 of the Indian Succession Act, there is no bar for a Mohammedan to
take recourse to provisions contained under Section 63(c) and Section 68
of the Evidence Act. It is submitted that the respondents cannot set “up
a new case in appeal. Reference has been made to the following judgments
in this regard:
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Law to establish the execution
of a Will since a Will need not
be in writing under Islamic Law

1. Sayeeda Shakur Khan & Ors.

Vs. Sajid Phaniband & Nr.
2007 (1) HLR 71

Will made by a Muslim married
under Special Marriage Act. All
rigours of Indian Succession
Act applicable.

2. Mohd. Yusuf Vs. Board of Muslim Will. Attesting witnesses
Revenue, UP, Allahabad & not examined Execution of the
Ors. AIR 2005 All. 199 Will not proved.

3. Asma Beevi & Anr. Vs. M. Section 63 of the Indian

Ameer Ali & Ors. 2008 (6)
MLJ 92

Succession Act is not strictly
applicable under Mohammedan

16. Moreover, in the present case, the provisions of Muslim Law
are not available for the benefit of respondent No.3 inasmuch as:

(1) The respondent cannot change her stand and introduce a
new case completely.

(i))  Muslim Personal Law does not apply to the case in hand.

(i)  The Court cannot make out a new case for the respondent
which has not been pleaded and, therefore, the case cannot
be decided by this Court merely on the plea of the
respondent that some of the provisions of Indian Succession
Act were not applicable to her.

17. It is also the case of the appellant that Muslim Personal Law
(Shariat) Application Act, 1937 which was promulgated to make provisions
for the application of Muslim Personal Law to muslims enacted Sections
2 and 3 which read as under:-

2. Application of Personal law to Muslims.- Notwithstanding
any custom or usage to the contrary, in all questions (save
questions relating to agricultural land) regarding intestate
succession, special property of females, including personal
properly inherited or obtained under contract or gift or any other
provision of Personal Law. marriage, dissolution of marriage,
including talaq, ila, zihar, lian, khula and mubaraat, maintenance,
dower, guardianship, gifts, trusts and trust properties, and wakfs
(other than charities and charitable institutions and charitable and
religious endowments) the rule of decision in “cases where the
parties are Muslims shall be the Muslim Personal Law (Shariat).

3. Power to make a declaration.-1) Any person who satisfies
the prescribed authority--

(a) that he is a Muslim, and

(b) that, he is competent to contract within the meaning of
section 11 the Indian Contract Act, 1872 (9 of 1872 ), and
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(c) that he is a resident of [the territories to which this Act
extends].

(2) xxx XXX xXxx”

18. In this case neither there is any plea nor any evidence is available
to show that the deceased testator filed any declaration as required under
Section 3 reproduced above. Even otherwise when the Will in question
is in writing and signed by the testatrix and the witnesses, the pleas put
forward by the third respondent are of no consequence. Consequently,
the provisions of the Indian Succession Act only will apply.

19. In the absence of any plea regarding applicability of Muslim
Personal Law, the Court cannot make out a new case for the respondent
and thus cannot remand the case and direct the trial Court to examine
the question of applicability of Muslim Personal Law and its effect on the
Will dated 05.06.1992.

20. In support of his aforesaid submission, the appellant has relied
upon the following judgments:-

1) M.P. Shreevastava Vs. Mrs. Veena, AIR 1967 SC 1193,

(i1) State of Gujarat Vs. Ranji Mandir Trust, Baroda &
Ors. AIR 1979 Guj. 113,

(iii)  Siddu Venkappa Devadiga Vs. Smt. Rangu S. Devadiga
& Ors. AIR 1977 SC 890,

(iv) Smt. Ramawati Devi Vs. Omkar Chand Gupta, AIR
1978 NOC 199,

(v)  Baruha Singh Vs. Achal Singh & Ors. AIR 1961 SC
1897.

21. As regards, evidence which is required to be led so as to prove
oral Wills or to which Section 57 applies it has been submitted that all
such cases are to be scrutinized with greatest care and strict proof
regarding execution of the oral Will must be proved to the complete
satisfaction of the Court. Reference has been made to the following
judgments:-

1. Venkat Rao & Anr. Vs. Namdeo & Ors. AIR 1931
PC-285
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2. Mangal Singh Vs. King-Emperor, AIR 1937 PC 179

Ganesh Prasad Vs. Lala Hazari Lal & Ors. AIR (29)
1942 All 201

4, Shanti Lal Vs. Mohan Lal, AIR 1986 J&K 61.

22. It has been submitted that even otherwise the 3rd respondent
has not made out any case for the grant of probate in this case in her
favor in as much as, in her statement she has herself stated that the
deceased testatrix executed the Will wherein she was shown as sole
beneficiary and that she and her husband played a prominent part in the
execution of the Will. The Will was got registered after six months of
the date of death of the testatrix and the 3rd respondent has signed the
will only at that time.

23. On the other hand respondent No 3 in their written synopsis,
has claimed that the testatrix is her mother and that neither Section 63(c)
nor Section 68 of the Evidence Act are applicable on a Mohammedan
Will and the validity of the Will is in no way affected due to non-
attestation by witnesses or failure to prove attestation. The respondent
No.3 has relied on the following cases:

@) Sarabhai Amibhai Vs. Cussum Hai Jan Mahomed,
AIR 1919 Bom. 80

(i1) Abdul Hameed Vs. Mohammad Yoonus, AIR 1940 Mad
153

(i) Asma Beevi & Ors. Vs. S. M. Amneer Ali & Ors.
2008 (6) MLJ 92 Mad.

24. 1 have heard the parties and would like to observe that though
the respondent No.3 had tried to show that that the requirement of
Section 63 (c) of Indian Succession Act were fully complied with, one
of the witnesses examined namely the statement of OW3 Malik Mohd.
Tanvir deposed that he did not know the deceased Testatrix and did not
sign the Will in his presence nor he signed in her presence, therefore it
“cannot be held that provisions of 63 (c) of Indian Succession Act and
Section 68 of the Evidence Act have been satisfied.

25. It has been held by the Apex Court in the case of Girja Datt
Singh Vs Gangotri Datt Singh, AIR 1955 SC 346 that Section 63 (c)
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of the Indian Succession Act requires the Will to be attested by two or
more witnesses, each of whom has seen the testator sign or affix his
mark on the Will or has seen some other person sign the Will, in the
presence and by the direction of the testator or has received from the
testator a personal acknowledgement of his signature or mark, or of the
signature of such other person; and each of the witnesses shall sign the
Will in the presence of the testator. Similarly the requirement of Section
68 of the Evidence Act, is that at least one of the attesting witness should
be called as a witness to prove the due execution and attestation of the
Will.

26. Further, it has also been observed that if attesting witness fails
to prove attestation by other attesting witness or the propounder takes
active part in execution of the Will which confer substantial benefit on
him would lead to suspicious circumstance which has to be explained by
satisfactory evidence. Even registration of the Will does not dispense
with the need of proving execution and attestation. The following judgments
can be referred for this purpose:

(I)  Yumnam Ongbi Tampha Ibema Devi Vs. Yumnam
Joykumar Singh & Ors. (2009) 4 SCC 780

(2) Janki Narayan Bhoir Vs. Narayan Namdeo Kadam
2003 (2) SCC 91

(3) Indu Bala Bose & Ors. Vs. Mahindra Chandra Bose
& Anr. AIR 1982 SC 133

(4) Bhagat Ram & Anr. Vs. Suresh & Ors. AIR 2004 SC
436

27. Further the respondent herself relied, acted and based her case
upon Section 63 (c) of the Indian Succession Act and Section 68 of the
Evidence Act, hence the issue No 1 as decided on those wholesome
provisions of law, the provisions of Section 57 of the Indian Succession
Act would not be a bar and would not come in the way of deciding issue
“No.l against the said respondent. More so, respondent is also now
stopped from saying that the Will dated 5.06.1992 does not require
attestation and the provisions of Section 63 (c) of Indian Succession Act
and Section 68 of the Evidence Act are mandatory only as far as a Hindu
Will is concerned as there is no bar to a Mohammedan taking recourse
to those provisions for making a Will but once he has taken that recourse
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all the rigors of the Indian Succession Act will then be applicable. In this
regard it would be appropriate to make a reference to an Allahabad High
Court Judgment in the case of Mohd. Yusuf Vs Board of Revenue,
Allahabad, AIR 2005 Allahabad 199, wherein it had been held:-

“It would appear that the attesting witnesses were not examined
to prove the Will. There is not an iota of evidence on record to
show that the witnesses were dead or were not traceable on the
date fixed for evidence. It is borne out from the record that the
attesting witnesses were not called by issuing notices to prove
Will. The Scribe in his cross-examination, it would appear, has
stated that Will was not registered in his presence and he did not
go to the office of Sub-Registrar at the time of Registration. No
doubt, a scribe can be said to be an attesting witness, provided
the two attesting witnesses are dead or incapable to give evidence
even after being summoned for giving evidence if the test laid
down by the Apex Court is fully satisfied to the effect that the
witnesses should have put his signature animos attestandi i.e. for
the purpose of attesting and he has seen executant sign and has
received from him a personal acknowledgement of his signatures
at the time of registration. This clearly goes to prove that scribe
in the present case does not satisfy the requirements laid down
by the Apex Court and cannot be said to be an attesting witness.”

28. It is also to be observed that the respondent had never taken
this plea before the trial Court that provisions of Hindu Law relating to
attestation and execution of the Will would not be applicable to
Mohammedan rather she has relied her case on those provisions hence
the respondent cannot change her stand in the appeal and introduce a
new case. In this regard would like to quote an Apex Court Judgment,
in the case of M.P. Srivastava Vs Mrs Veena, AIR 1967 SC 1193
wherein it has been held that:-

“It was never argued on behalf of the appellant in the Court of
First Instance and the High Court that attempts proved to have
been made by the respondent to resume conjugal relations could
not in law amount to satisfaction of the decree, and we do not
think we would be justified at this stage in allowing that question
to be raised for the first time in this Court.”
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29. In another case of State of Gujarat Vs Ranji Mandir Trust A A
Baroda and Others, the Division Bench of Gujarat High Court has
observed that:-

Hence the matter cannot be remanded back to the trial court to examine
the question of applicability of the Muslim Personal Law and its effect

“1to3. xXXX

4. To grant or not to grant leave to urge this new plea of "Act
of State" is the question we must resolve at the threshold in our
opinion, whether or not the Municipal Court has jurisdiction, to
try the suit from the standpoint of the plea of "Act of State" is
a mixed question of law and facts. Such a plea must in, the first,
place be raised in the written statement. An issue must be framed
on this question and parties must have an opportunity to adduce
evidence on this plea. It is possible that in a given case a pointed
issue may not be raised and yet the parties may have understood
that defence of "Act of State" was sought to be urged and
parties may adduce evidence on the point. So far as the present
case is concerned, apart from the fact that there was no such
plea in the written statement and no such issue was raised, the
parties never realized that the defence of "Act of State" was
sought to be relied upon by the State in order to defeat the
present suit. This position is incapable of being disputed having
regard to the fact that even the learned Govt. Pleader who appeared
in the trial Court did not raise any such contention and did not
urge any argument in the context of this plea. Under the
circumstances, we are faced with the question whether we should
permit the learned Assistant Govt. Pleader to urge this plea at
this juncture. At the cost of repetition it may be stated that even
now the State has not come forward with an application for
leave to amend the written statement. If the State had applied for
the amendment of the written statement and if. the Court had
granted it, the matter would have had to be remanded to the trial
Court in order to enable the plaintiff to lead evidence in order to
establish that there was sufficient recognition of his rights either
in express terms or by implication or, by conduct.”

on Will dated 5.06.1992. In this regard would like to make reference to
an Apex Court judgment, in the case of Siddu Venkappa Devadiga Vs
Smt. Rangu Devadiga and Others, AIR 1977 SC 890, wherein it was held
that:-

“We have also examined the plaint and we find that it was clearly
pleaded there that Shivanna was the absolute owner of the
Purshottam Restaurant until his death on September 8, 1938,
that the defendant was "employed" by him in that business, that
the defendant came to Bombay soon after the death of Shivanna
passing to be a friend and well-wisher of the plaintiffs and that
possession of the Purshottam Restaurant was given to him on
his assurance that he would look after the interests of the plaintiffs
and would carry on the business on their behalf. The plaintiffs
pleaded further that when the defendant refused to render
accounts and totally excluded them from the control and
management of the business, it became necessary for them to
take action against him. It was further stated in the plaint that
the plaintiffs first filed a criminal complaint against the defendant
but it was dismissed for want of appearance, & thereafter filed
the present suit alleging that Shivanna was the absolute owner of
the restaurant and was the tenant of the premises where it was
being carried on. As has been stated, the defendant traversed
that claim in his written statement and pleaded that the business
always belonged to him as owner. There was thus no plea that
the business was 'benami' for Shivanna. We also find that the
parties did not join issue on the question that the business was
'‘benami'. On the other hand, the point at issue was whether
Shivanna was the owner of the business and the tenancy rights
of the premises where it was being carried on. It is well-settled,
having been laid down by this Court in Trejan and Co. Ltd. v.

PW. N.H. Nagappa Chettiar 1956 SCR 789 and Baraba Singh
Ms. Achal Singh AIR 1961 SC 1097 that the decision of a case

30. It is also pertinent to mention that even the appellate court has I
no power to make out a new case which was not been pleaded by the
respondent before the trial court and the decision of the appellate court
cannot be based on the grounds outside the plea of the respondents.

cannot be based on grounds outside the plea of the parties, and
that it is the case pleaded which has to be found. The High Court
therefore went wrong is ignoring this basic principle of law, and
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in making out an entirely new case which was not pleaded and
was not the subject matter of the trial.”

31. Further, the Will, Ex.OW2/1 is not an oral Will. Admittedly, it
is a written Will attested by two witnesses. This fact has also been so
stated by the objector. Since the only attesting witness examined on
“behalf of the objector has not proved the Will, the other circumstances
which can be inferred from the statement of the respondent itself are
suspicious so as to bely the case of respondent No.3 inasmuch as in her
cross examination she has admitted that she and her husband played a
prominent part in the execution of the Will. The Will was got registered
after about 6 months of the date of death of the deceased testatrix. She
has also admitted that all the movable and immovable properties of Nawab
Begum were bequeathed to her. She has also admitted that the relationship
of Nawab Begum with Sultan Ahmad and his sons Anis Ahmad were
very cordial till her death but neither Sultan Ahmad nor Anis Ahmad were
called at the time of the execution of the Will.

32. There are many other suspicious circumstances surrounding
the said Will. Though the Will purports to be attested by two witnesses
out of whom only one was examined as a witness he too does not prove
the Will. OW3 Malik Mohd. Tanvir has appeared as a witness but he has
stated that he does not know Nawab Begum. She did not sign the Will
in his presence. He himself signed the Will at his residence. He is a friend
of the husband of Gohar Sultan. He has not identified the signatures of
the other witnesses on the Will.

33. Respondent No.3 has stated that the executants and the attesting
witnesses signed the Will in the office of the sub-Registrar even though
the Will was produced for registration after six months of the death of
the deceased testatrix. She also deposed that both the attesting witnesses
were present in the office of the Sub-Registrar at the time of the
registration of the Will. However, no independent witness has appeared
to identify the signatures of the executants. The respondent has stated
that Mr. M.N. Sharma, Advocate has taken instructions from Nawab
Begum for the drafting of the Will and he brought the duly typed on
05.06.1992. Strangely Mr. M.N. Sharma, Advocate has not been produced
as a witness. Mr. M.N. Sharma, Advocate has not signed the original
Will as a drafter of the Will or in any other capacity. Thisstatement of
respondent No.3 itself causes suspicion about her case.
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34. A bare perusal of the order passed by the Addl. District Judge
goes to show that the Addl. District Judge has not decided issue No.l
in favour of the appellant treating the Will dated 05.06.1992 as a Will
“executed by the Muslim which does not require attestation to be proved
in accordance with Section 63(c) of the Indian Succession Act. Rather
the Court has presumed that the execution and attestation of the Will has
been proved according to Section 63(c) of the Indian Succession Act
read with Section 68 of the Evidence Act.

35. Despite registration of the aforesaid Will after six months of the
death of the deceased, the Court has extensively relied upon the statement
made by respondent No.3 who is the propounder and beneficiary under
the Will even though the only attesting witness examined on behalf of the
respondent has not supported the case of the third respondent inasmuch
as the said witness not only stated that he was unable to identify the
signatures of deceased testator as he was not knowing the said lady. He
was also not able to identify signatures of Wahid Ali or any other witness
including Gohar Sultan on the Will in question.

36. Even Dr.N.C. Bajaj who appeared as OW1 has not stated that
the Will in question was executed in his presence or that it was signed
by the two witnesses in his presence. He was only a witness to the
execution of the Will which was produced for registration after the death
of the deceased testator. According to Smt. Gohar Sultan who appeared
as OW2, the Will in question was prepared by one M.N. Sharma, Advocate
but the said M.N Sharma has not been examined by the third respondent
as a witness to prove the Will in question.

37. It may be observed here that even if Gohar Sultan is to be
presumed to be a witness to the registration of the Will she has not stated
her presence at the time of execution of the Will, nor it has been so
stated by OW3 or OW1. Admittedly, the registration has taken place after
the death of the deceased.

38. In these circumstances, the observation made by the AddL
District Judge relying upon the statement of Shri N.C. Bajaj as a second
attesting witness is of no consequence.

39. It is thus, clear respondent No.3 has failed to prove the Will
dated 05.06.1992 as the onus to prove Issue NO.1 was not discharged
by respondent No.3. It was thus incumbent upon the learned ADJ to
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have also gone into the evidence led on behalf of the appellant qua the
Will dated 20.11.1984 and to have returned the finding on Issue No.2
also.

40. In this regard reference has been made to a Division Bench
judgment of this court, in the case of Smt. Satya Devi Vs. Rati Ram
& Ors. 85 (2000) DLT 17 DB, Wherein it has been held that:

“Rule 2 of Order 14 of the Code was substituted by the Code
of Civil Procedure Amendment Act, 1976. The amended provision
says that notwithstanding that a case may be disposed of on a
preliminary issue, the Court shall, subject to the provisions of
Sub-rule (2), pronounce judgment on all issues. After issues
have been framed it is the mandate of law that judgment must
be pronounced on all issues. The only exception to this rule is
in Sub-rule (2), which provides that an issue of law may be tried
as a preliminary issue but the same must relate to jurisdiction of
the Court or to a bar to the suit created by any law for the time
being in force. Only in these two eventualities issues of law may
be tried as preliminary issues and not in any other eventuality.
The Trial Court thus acted with material irregularity in exercise
of its jurisdiction in proceeding to dispose of the suit merely on
recording findings on only one issue. The issue so decided was
not an issue of law but a mixed issue of law and fact. Such
practice on the part of the Court to dispose of suits at the very
threshold without further trial on other issues must be
deprecated.”

41. In another judgment delivered by the Single Bench of this court,
in the case of LIC Housing Finance Ltd. Vs. Pearl Developers (P)
Ltd. & Ors. 2009 (107) DRJ 473, it was held that:-

“Order 14 Rule 2 of the CPC provides that notwithstanding that
a case may be disposed of on a preliminary issue, the court shall
pronounce judgment on all issues. In view of the said mandatory
provision of law and the judgments aforesaid cited by the senior
counsel for the PDPL, there can be no dispute with the
proposition that a judgment which fails to pronounce on each
and every issue framed would suffer from material irregularity
and would be no judgment.”
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42. Now coming to the judgments referred by respondent No 3
reliance has been placed upon a Bombay High Court judgment, in the

case of Sarabhai Amibhai Vs Cussum Haji Jan Mahomed, AIR 1919

Bombay 80, wherein it was held:-

The testator was a Cutchi Memon and in some respects Cutchi
Memons are governed by Hindu law. Further, the document in
question is not attested. But I think it is quite clear, and at any
rate there is an express authority of this Court precisely in point,
that Cutchi Memons are governed by Mahomedan law as regards
the execution of their wills, and that under Mahomedan law no
attestation is necessary. The case I refer is In re Aba, Satar
(1905) 7 Bom. L.R. 558 and is a decision of Mr. Justice Tyabji.
So far, therefore, as that point is concerned, I think no difficulty
arises

43. In another Judgment delivered by Madras High Court, in the
case of Abdul Hameed Vs Mohammad Yoonus ‘AIR 1940 Mad’ 153,
wherein it has been held that:-

The testator being a Cutchi Memon the provisions of the
Mahomedan law with regard to wills apply. That a Cutchi Memon
is governed by the Mahomedan law in this respect was held in
Sarabai Amibai v. Mahomed Cassum Haji Jan Mahomed
MANU/MH/0158/1918 : AIR1919Bom80 and the contesting
respondents have not disputed the correctness of the decision. It

is also accepted, as it must be, having been accepted by the
Judicial Committee, that by the Mahomedan law no writing is
required to make a will valid and no particular form even of
verbal declaration is necessary as long as the intention of the
testator is sufficiently ascertained.

44. In another Judgment delivered by Madras High Court, in the
case of Asma Beevi Vs M. Aeer Ali, 2008(6) MLJ 92, Wherein it has
been held that:-

The Village administration officer, D.W.3 has been the scribe of
the Will, who has deposed that the deceased Mohammed Ismail
signed in the Will in his presence and attestors Lateef and Ganesa
Iyer have also signed as witnesses to the Will in his presence.
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However, no motive has been attributed against D.W.3 and D.W .4
to disbelieve the evidence of the scribe and the other witness. On
the facts and circumstances, I am of the view that there is no
error on the part of the trial Court holding that the Will, Exhibit
B-38 has been established as a genuine document. I am of view
that Section 63 of the Indian Succession Act is not strictly
applicable under the Mohammedan Law to establish the execution
of a Will, since a Will need not be in writing, under the Islamic
Law and accordingly, the Will, Exhibit B-38 has been established
as a genuine document executed by Mohammed Ismail , father
of the appellants and respondents 1,2 and 4.

45. All the aforesaid judgments are not of any help to the case of
the third respondent inasmuch as in the absence of any plea taken by the
third respondent that the Will in question had been executed by a “muslim
or that provisions of Section 63(c) of the Indian Succession Act was not
strictly applicable to his case or that the Will was an oral will or that it
was not required to be attested, the judgments cannot be of any help to
the case of the third respondent.

46. In view of that the Judgment/order passed by the ADIJ in
respect of issue No.l cannot be sustained. Consequently, the appeal is
allowed. However, as the ADJ has not given any finding on issue No.2
despite availability of evidence, the case is remanded back to the ADJ to
decide Issue No.2 on the basis of the evidence led on behalf of the
appellant and to return a fresh finding on issue No.3. Parties to appear
before the Addl. District Judge on 28.03.2011. The Addl. District Judge
will decide the matter afresh taking into consideration the observation
made by this Court above within a period of one year from the date of
appearance of the parties.

47. With these observations, the appeal is disposed of with no
orders as to costs.

48. TCR be sent back along with a copy of this order.
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VERSUS
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(BADAR DURREZ AHMED AND MANMOHAN SINGH, JJ.)
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Indian Penal Code, 1860—Sections 201, 302, 379—
Deceased running video library—Four of the five
accused borrowed movies from him—In the night four
accused along with deceased and PW11 and PW16
saw TV together—PW11 and PW16 left at 2.30 am
leaving deceased with four accused in their rented
room—Next day boby of deceased found in gunny bag
in drain—Postmortem revealed that death due to
strangulation—Four accused arrested and stolen video
player and cassettes recovered from them—Four
accused led police to fifth accused from whose
possession T.V recovered—Case of prosecution rested
entirely on last seen and recoveries—Trial court
acquitted two accused and convicted three accused
for offence under Section 302/34 and 379/34—Held,
recovery of TV at the instance of accused not
established—PW16 who was also a recovery withess
resiled from earlier statement in his cross examination
and testified that no recovery was made in his
presence, he was taken to the police station and his
signhatures were obtained on some papers and was
made witness—Contradictions in testimony of other
recovery withess PW 23 who was a police officer—
Recovery of video not established beyond reasonable
doubt—Last seen witness PW11 in testimony did not



Mohd. Badal v. State (Badar Durrez Ahmed, J.) 83

mention name of deceased but referred to him as
servant of the shop keeper—Other last seen withess
PW16 completely resiled from prosecution version —
Contradictions in testimony of both last seen
withesses—Prosecution failed to prove case beyond
reasonable doubt—Appeals allowed.

[Ad Ch]

APPEARANCES:

FOR THE APPELLANTS ¢ Mr. Sumeet Verma & Mr. Sumer
Kumar Sethi.

FOR THE RESPONDENT ¢ Ms. Richa Kapoor.
CASE REFERRED TO:
1. Surinder Singh vs. State of Punjab: 1989 SCC (Crl) 649.
RESULT: Appeals Allowed.
BADAR DURREZ AHMED, J (ORAL)

1. These appeals are being decided by a common judgment inasmuch
as they arise out of the common judgment and order on sentence dated
31.03.1997 delivered in Sessions Case No. 30/1990 arising out of FIR
No. 77/1989 registered under Section 302/201/34 IPC at Police Station
Saraswati Vihar.

2. Initially there were five accused, namely, Mohd. Akhtar, Mohd.
Badal, Mohd. Rumal, Mohd. Sabir and Mohd. Zuber. Charges were framed
against all the five accused under Section 302/34 IPC and Section 406/
34 TPC. Additionally, Mohd. Zuber was also charged with the offence
under Section 411 IPC. Initially the charges were framed on 02.03.1990.
However, subsequently, at the time of recording the statement under
Section 313 Cr. P.C, the learned Additional Sessions Judge noted that the
charge framed gave the wrong place of occurrence and consequently
charges were re-framed on 08.10.1996. Consequently, the accused desired
that some of the witnesses, namely, PWs 1, 2, 11, 13, 15 and 16 be
recalled for further cross-examination. This request was allowed and the
said witnesses were recalled for further cross-examination. Thereafter,
the statements under Section 313 Cr. P.C were recorded and the impugned
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judgment and order on sentence was delivered / passed.

3. By virtue of the impugned judgment, Mohd. Sabir and Mohd.
Zuber have been acquitted of all charges. Mohd. Akhtar, Mohd. Badal,
Mohd. Rumal were convicted under Section 302/34 IPC and in place of
the offence as charged under Section 406/34 IPC, the said “three accused
were convicted under Section 379/34 IPC. Insofar as the offence under
Section 302/34 is concerned, the three convicts were imposed a sentence
of life imprisonment along with a fine of ~ 1,000/- each and in default,
they were to serve a sentence of six months rigorous imprisonment each.
Insofar as the offence under Section 379/34 IPC is concerned, each of
the three convicts was required to undergo rigorous imprisonment for
one year.

4. The three convicts, that is, Mohd. Akhtar, Mohd. Badal and
Mohd. Rumal, filed separate appeals being Crl. A. Nos. 278/1997, 202/
1997 and 256/1997, respectively. Insofar as Mohd. Rumal is concerned,
his appeal (Crl. A. 256/1997) was disposed of by another Bench of this
Court on 19.04.2010 inasmuch as the appellant was not present and
nobody was appearing on his behalf. The Court noted that the appellant
was perhaps not interested in pursuing the appeal inasmuch as he had
been prematurely released after having spent over fourteen years in custody
upon the recommendation of the Lieutenant Governor. In those
circumstances Mohd. Rumal’s appeal was disposed of on 19.04.1010.
We are, therefore, left with the present appeals which have been filed by
the convicts Mohd. Akhtar and Mohd. Badal.

5. The prosecution case, as noted by the learned Additional Sessions
Judge, is as under:-

“(1) Deceased Raj Kumar was running a video-library at his
house No. 505/292, Sri Nagar, Delhi, and he used to lend T.V.
and Video on hire.

(i) On 20. 2.1989 at about 9.30 p.m. accused Akhtar, Badal,
Rumal and Sabir went to the house of Raj Kumar to hire T.V,
Video and cassettes of two films, namely, Wardi and Surya.

(i1) Raj Kumar left with the equipment and cassettes in a rickshaw
and installed the same in a room on the second floor of house
No. A-519, J. J. Colony, Shakurpur.
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(iv) The room had been taken on rent a month earlier by the
accused from PW 13 Angoori Devi.

(v) The accused invited Meer Singh (PW 11) and Pappu (PW16),
husband and son of the landlady, to see the films in their room.

(vi) After installation of TV and video in the room of the accused,
Raj Kumar came to his house for dinner and after dinner he
returned again to the room of the accused.

(vii) Meer Singh and Pappu watched TV till 2.30. a.m and then
they retired to sleep leaving the deceased and the four accused
in their room.

(viii) On Waking up next morning, Meer Singh and Pappu found
that the tenanted room was empty and four accused had
disappeared.

(ix) When Raj Kumar did not return home, his brother Subhash
and Ramesh (PW1) searched for him and when they could not
trace him, they lodged missing report at 7.15 p.m on 21.2.89 at
P’S. Saraswati Vihar.

(x) On 22.2.89 at 7. 36 a.m. an information was received at P’S.
Saraswati Vihar that a gunny bag was lying near DDA Office at
Road No. 43, Britannia Chowk. This information was entered at
DD No. 2-A and assigned to ASI Sultan Singh.

(xi) ASI Sultan Singh reached the spot and found a gunny bag
lying in the naala (drain). The gunny bag was checked and the
dead body of Raj Kumar was found in it. The body was identified
by brother of the deceased.

(xii) The postmortem was conducted by Dr. L.K. Baruah (PW
5) at 4.30 p.m. on 22.2.89 and then it revealed that the death had
occurred due to strangulation 36-40 hours earlier.

(xiii) On 4.4.89 accused Akhtar, Badal, Rumal and Sabir were
nabbed in their jhuggi at Jamuna Pushta and the stolen video
machine and cassettes were recovered from them.

(xiv) The four accused were interrogated and they led to C-43,
Nathu Colony, Shahdara where accused Zuber was living as
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tenant. The stolen T.V. was produced by Zuber.”

6. The learned counsel appearing on behalf of the appellants submitted
that the aforesaid prosecution version is sought to be established on the
basis of the testimonies of PW 11— Meer Singh and PW16 — Pappu, who
are said to be witnesses who last saw the deceased Raj Kumar alive in
the company of the appellants at about 2:30 am in the early hours of
21.02.1989. The learned counsel for the appellants further submitted that
the prosecution story also seeks confirmation from the alleged recoveries
made at the instance of the appellants. It is alleged by the prosecution
that a VCR, which belonged to the deceased Raj Kumar, was recovered
from the appellant Akhtar and that two video cassettes of the Hindi films
‘Vardi’ and ‘Surya’, which belonged to the deceased Raj Kumar, were
recovered at the instance of Mohd. Rumal. Insofar as the appellant
Mohd. Badal is concerned, it is alleged that the TV of Crown make was
recovered from the residence of the co-accused Mohd. Zuber at the
instance of the appellant Mohd. Badal. The prosecution also sought
corroboration from the testimonies of PWs 1 and 2, who are the brother
and brother-in-law of the deceased Raj Kumar insofar as the hiring of the
TV, VCR and video cassettes and the deceased Raj Kumar leaving with
three of the accused persons, are concerned. The prosecution has also
relied on the fact that the appellants had refused to undergo the Test
Identification Parade in which they were to be identified by PWs 1 and
2.

7. According to the learned counsel appearing on behalf of the
appellants the prosecution has not, at all, been able to establish the fact
that PW11 and PW16 last saw the deceased Raj Kumar in the company
of the appellants. They also contended that the recoveries are not free
from doubt. Insofar as the appellant Mohd. Badal is concerned, the
recovery stands disproved in view of the fact that the trial court itself
did not accept the recovery of the TV set from the residence of Mohd.
Zuber. Therefore, the allegation that Mohd. Badal led the police party to
Zuber’s residence, who produced the TV, also does not get established.
Insofar as the appellant Mohd. Akhtar is concerned, the learned counsel
for the said appellant submitted that the recovery of the VCR, which was
allegedly at the instance of the said appellant, is not free from doubt. As
such, the learned counsel for the appellants “contended that the
circumstances of last seen evidence and the recoveries were themselves
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on very shaky grounds and, therefore, there is no way that the appellants
could have been convicted for the offences for which they were convicted
by the learned Additional Sessions Judge.

8. The learned counsel for the State supported the trial court decision
on all fours. She submitted that PWs 1 and 2 had clearly stated in their
depositions that they had seen the three persons which included the
appellants, who had come to the residence of the deceased Raj Kumar
for the purposes of hiring the TV set, VCR and the two video cassettes
and that they had seen Raj Kumar leaving with them in a rickshaw for
the purposes of installing the same at their residence. According to the
said witnesses, this was around 9:30 pm on 20.02.1989. The learned
counsel for the State also submitted that the trial court has correctly
accepted the testimonies of PW11 and PW16 as the last seen evidence.
She further submitted that the recoveries also stood established both
from the appellant Mohd. Akhtar as well as the appellant Mohd. Badal
and that the trial court arrived at the correct conclusion, on the basis of
the last seen evidence as well as on the basis of the recoveries, that the
appellants were guilty of the offence under Section 302/34 as well as the
offence under Section 379/34 IPC. She contended that no interference
is called for and that the decision of the “learned Additional Sessions
Judge, both on conviction as well as on sentence, ought to be confirmed
by this Court.

9. It is clear from the above resume that the case against the
appellants rests entirely on the last seen evidence and the recoveries. If
one of these elements is missing and does not stand established, then the
case against the appellants cannot be said to have been proved beyond
reasonable doubt. Let us first take the case of Mohd. Badal. Insofar as
he is concerned, it is stated that he led the police party to the residence
of Mohd. Zuber and it is at the instance of Zuber that the TV set is said
to have been recovered. We find from the impugned judgment itself that
the learned Additional Sessions Judge has disbelieved the prosecution
version insofar as the recovery of the TV set from Mohd. Zuber is
concerned. When this is the case, we fail to see as to how the learned
Additional Sessions Judge could have foisted the recovery of the TV set
on the appellant Mohd. Badal. The consequence of this discussion is that
the alleged recovery of the TV set at the instance of the appellant Mohd.
Badal has not, at all, been established and, therefore, insofar as the
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appellant Mohd. Badal is concerned, there is no recovery at his instance.
In the context of recoveries, we may also point out that it is PW16
Pappu, who is said to have accompanied the police party at the time of
alleged recoveries. Initially, PW16 Pappu tended to support the prosecution
version. "However, after his recall, in his cross-examination he resiled
from his statement with regard to the recoveries and he was also cross-
examined by the learned Additional Public Prosecutor as he had resiled
from his earlier statement. In his cross-examination he categorically stated
that he was taken to the police station and his signatures were taken on
some papers and he was made a witness by the police. He further stated
that he did not go anywhere in the police van and that no article was
recovered by the police in his presence. He further stated that police did
not recover any VCR or TV or cassette in his presence. Ultimately, he
stated that he did not know anything about the case. As pointed out
above, he was cross-examined by the Additional Public Prosecutor and
he stated that he knew that one should make a true statement in Court
and that the statement being made on that day was true while the statement
made by him earlier was made under the influence of the police. He
denied the suggestion that he had been won over by the accused. It is
noteworthy that this witness had come to depose from jail as he was
implicated in some other murder case.

10. PW23 ASI Mahinder Singh is supposed to be a recovery witness.
According to him, in his examination-in-chief, the accused Zuber produced
a TV of Sonyo make and a VCR from his house. The seizure memo of
the TV was marked as Exhibit PW16/G and the seizure memo in respect
of the VCR was Exhibit PW16/F. Since this “statement was not in
accord with the seizure memo, the Additional Public Prosecutor had
sought permission to cross-examine the witness and upon such cross-
examination, this witness stated that he did not remember if the VCR was
produced by Mohd. Akhtar from below a bed-sheet in his jhuggi at
Yamuna Pusta. But that, after reading the contents of PWI16/F, he
recollected that the VCR was recovered from the jhuggi of Mohd. Akhtar.
This witness has importantly stated that the video cassettes of the films
were easily available in the market and that the number of the TV was
not mentioned in the recovery memo and that TVs of the same make are
also available in the market.

11. From the above, it is clear that there were two witnesses to the
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recovery. One was PW16 — Pappu and the other was PW23 — ASI
Mahinder Singh. Insofar as PW16 Pappu is concerned, he has completely
resiled from his earlier statement and has stated that no recoveries were
made in his presence. PW23 ASI Mahinder Singh is also ambivalent
about the recovery of the VCR from Mohd. Akhtar. This aspect has
already been mentioned above. Therefore, we are of the view that the
recovery of the VCR at the instance of Mohd. Akhtar has also not been
established beyond reasonable doubt.

12. We now come to the last limb of the case and that is with
regard to the last seen evidence. On going through the testimony of
"PW11 Meer Singh, we find that he has not mentioned the name of the
deceased anywhere, either in his examination-in-chief or during his cross-
examination. On the contrary, he has referred to the person who allegedly
brought the TV, VCR and cassettes as “a servant” of the shop keeper.
He has also not identified the deceased as being that person whom he had
referred to as the servant of the shop keeper. Therefore, PW11’s testimony
cannot be regarded as a part of the last seen evidence because he has
not identified the person whom he last saw in the company of the
accused. Apart from this, PW11 has also contradicted himself by saying
that after he took his meal at about 9:30 pm on 20.02.1989, he went to
sleep and woke up only after 11 am the next morning. This completely
contradicts the prosecution version of PW11 having seen the deceased
Raj Kumar in the company of the accused persons including the appellants
at about 2:30 am. We may point out that this witness has stated that he
had informed the police on the day the dead body of the deceased Raj
Kumar was discovered, that is, on 22.02.1989 but we find from the
evidence on record that there is no such information available with the
police on that date. In fact, PW11 made his statement only on 05.03.1989,
that is, after 12 days of the incident.

13. Insofar as the PW16 is concerned, we have already stated that
he completely resiled from all his statements to the extent that he “stated
that he did not know anything about the case and that the earlier statements
made by him, which tended to support the prosecution, were made under
the influence of the police. Apart from this, we find that PW16 Pappu
has contradicted his father PW11 Meer Singh on several counts. One of
the counts being that Meer Singh stated that his wife had gone to Rajasthan
whereas PW16 Pappu states that his mother was present on that date.
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PW16 Pappu also stated that he did not tell police anything because of
fear, but he does not explain as to why after several days he made the
statement before the police. In fact, the learned counsel for the appellants
had placed reliance on a Supreme Court decision in the case of Surinder
Singh v. State of Punjab: 1989 SCC (Crl) 649, where the Supreme
Court, in a similar situation, rejected the testimony of one of the witnesses
who did not inform the police in the first instance on the ground that he
had been threatened by the accused and subsequently after a few hours,
he informed the police. The Supreme Court questioned the veracity of
the testimony of the said witness in the following manner:-

“If he was so frightened at that time to go and tell others about
the occurrence, it is not known how he was able to get over his
fears a few hours later and go and inform PW3 and others about
what had happened.”

Similarly, in the present case, there is no explanation as to what made
PWI16 Pappu overcome his so-called fears and to make the statement
before the police. In any event, this witness has completely resiled “from
his statements and, therefore, cannot be relied upon for the purposes of
convicting the appellants.

14. We also note that the trial court took note of DD No. 13-A,
which is a document which has been marked ‘A’ and which is the first
statement made by PW2 Subhash reporting the fact that his brother Raj
Kumar was missing. In that statement, we find that PW2 Subhash has
not made any mention about the accused or about any persons coming
to the residence of Raj Kumar for the purposes of hiring of the TV set,
VCR and video cassettes. It is only stated that Raj Kumar had gone
somewhere to install the VCR and TV and that he suspected nobody.

15. The trial court has noted these facts in paragraph 7 of the
impugned judgment as under:-

“7. My attention has been drawn to Mark-A , which is the copy
of DD No. 13-A dt. 21.2.89. This DD entry was made at 7.15
p.m. on the report of PW 2 Subhash Chander. The story of three
boys having come on the previous night does not find mention
in DD No. 13-A. It simply states that on 20.2.89 at 9. 30 p.m.
Raj Kumar had gone to install VCR and Colour TV somewhere.
It does not say that three boys had themselves come to hire TV
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and VCR. Rather the information i.e. Subhash says that he does
not have suspicion on anyone. Even in the FIR Ex. PW 6/A
which was registered on the statement of Subhash, the description
of the boys is not given. The omission, according to 1d. counsel
for the accused, indicates that the accused were framed in the
case. I see no substance in the argument. The story that was
given by Subhash at the first opportunity on 21.2.89, was not in
any manner inconsistent with the version developed later. It is
another thing that the Duty Officer did "not care to record all
the details. As a matter of fact, PW 2 Subhash may not have
even imagined on 21.2.89 that his brother had been murdered.
He had gone to the police station to lodge a missing report and
that appears to be the reason why he confined himself to making
a missing report. No fault can be found with the prosecution
case, if Subhash did not elaborate at the earliest stage.”

However, we do not find ourselves in agreement with the conclusions
arrived at by the learned Additional Sessions Judge. When PW?2 Subhash’s
brother had gone missing, it was all the more reason to give all details
so that his brother could be located. We do not agree with the manner
in which the learned Additional Sessions Judge has brushed aside the fact
that DD No. 13-A does not contain any of the details which had
subsequently come in at a later stage in the statement Exhibit PW2/A,
which forms the basis of the ruqqa, after the dead body was discovered.
We may point out that the ruqqa was sent at 9:10 am on 22.02.1989. It
is for this reason also that the refusal of the Test Identification Parade
by the appellants at the instance of PWs 1 and 2, would be of no
consequence.

16. In view of the foregoing discussion, we are of the view that
the prosecution has not been able to establish its case against the appellants
beyond reasonable doubt. The appellants are acquitted of all charges. The
impugned judgment and order on sentence are set aside. Consequently,
the appellant Mohd. Akhtar, who is in custody, is directed to be released
forthwith. Insofar as the appellant Mohd. Badal “is concerned, he is on
bail. Therefore, his bail bonds are cancelled and the sureties stand
discharged. The appeals are allowed as above.
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CRL.APPEAL
PREM SINGH YADAV «..APPELLANT
VERSUS
CENTRAL BUREAU OF INVESTIGATION ...RESPONDENT

(M.L. MEHTA, J.)
CRL. APPEAL NO. : 206/2002 DATE OF DECISION: 25.03.2011

Prevention of Corruption Act, 1988—Sections 7 & 13
(1) (d)—As per prosecution, complainant/PW2 keeping
three cows at residence and selling milk—Appellant/
accused Milk Tax Inspector, MCD demanded bribe of
Rs.1000/- with threat to challan him in case of
nonpayment - PW2 agreed to pay Rs.500/- in one
instalment and the balance after marriage of his
brother—On basis of complaint, FIR lodged—PW6
constituted raiding party—PW2 contacted accused at
his residence along with PW3—On demand PW3 gave
Rs.500/- to accused—PW2 requested accused to return
some money as he was in need—Accused returned
Rs.200/- and kept Rs. 300/- and asked PW2 to give
Rs.700/- after marriage of his brother—Trial Court
convicted accused for offences u/s 7 & 13 (1) (d) and
sentenced him to Rl for one year for each offence
besides fine of Rs.300/- on each count—Held, there
were discrepancies in the testimonies of PW5 and
PW3 with regard to demand and payment of amount—
Post raid proceedings and recovery memo Ex. PW2/C
not above suspicion since letter signed by PW2 on
24.4.1989 but by other witnesses on 26.4.89; also no
explanation given with regard to discrepancy—PW5
claimed, he did not remember, who prepared recovery
memo—Recovery memo Ex. PW2/C, doubtful as spacing
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in 3/4" part of document more than the spacing in the
last few lines giving impression that document was
already signed and due to shortage of space contents
were subsequently squeezed in—It was put to all
witness in their cross examination that no recovery
memo prepared at spot but at CBI office—PW2 claimed
that PW3 recovered tainted money from under cushion,
however PW3 claimed that he did not remember who
recovered the same and that possibly he recovered
it—PW6 said that it was on his direction that PW3
recovered tainted money while PW5 stated that he did
not remember who recovered the same—
Discrepancies in testimoney of raid witnhesses with
regard to what transpired in raid—In view of
discrepanies, doubt created in prosecution case—
Mere recovery of money divorced from circumstances
under which it is paid is not sufficient to convict
accused when substantive evidence of demand and
acceptance in the case is not reliable—Appeal
allowed—Accused acquitted.

In view of the above, it may not be safe to rely upon the
testimonies of PW2, PW3, PW5 and PW6 regarding demand
and acceptance of money by the accused. The recovery of
“tainted money alone is not sufficient to record the conviction.
In the case of Suraj Mal v. State (Delhi Administration)
(1979) 4 SCC 725 it was held that mere recovery of money,
divorced from the circumstances under which it is paid, is
not sufficient to convict the accused when the substantive
evidence in the case is not reliable. Mere recovery of money
cannot prove the case of the prosecution against the
accused in the absence of any instance to prove the
payment of bribe or to show that the accused voluntarily
accepted the money knowing it to be bribe. In the case of
C.M. Girish Babu (supra). The Supreme Court held that
mere recovery of money from the accused by itself is not
enough in the absence of substantive evidence of demand
and acceptance. In this case the reliance was placed on a

Indian Law Reports (Delhi) ILR (2011) V Delhi

three-Judge Bench judgment in M. Narsinga Rao v. State
of A.P. wherein it was held as under:-

“20. A three-Judge Bench in M. Narsinga Rao v.
State of A.P. while dealing with the contention that it
is not enough that some currency notes were handed
over to the public servant to make it acceptance of
gratification and prosecution has a further duty to
prove that what was paid amounted to gratification,
observed: (SCC p.700, para 24)

24. ..we think it is not necessary to deal with the
matter in detail because in a recent decision rendered
by us the said aspect has been dealt with at length.
(Vide Madhukar Bhaskarrao Joshi v. State of
Maharashtra) The following statement made by us in
the said decision would be the “answer to the aforesaid
contention raised by the learned Counsel: (SCC p.577,
para 12)

‘12. The premise to be established on the facts for
drawing the presumption is that there was payment or
acceptance of gratification. Once the said premise is
established the inference to be drawn is that the said
gratification was accepted “as motive or reward' for
doing or forbearing to do any official act. So the word
“gratification' need not be stretched to mean reward
because reward is the outcome of the presumption
which the court has to draw on the factual premise
that there was payment of gratification. This will again
be fortified by looking at the collocation of two
expressions adjacent to each other like "gratification
or any valuable thing'. If acceptance of any valuable
thing can help to draw the presumption that it was
accepted as motive or reward for doing or forbearing
to do an official act, the word “gratification' must be
treated in the context to mean any payment for giving
satisfaction to the public servant who received it.
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22. 1t is equally well settled that the burden of proof
placed upon the accused person against whom the
presumption is made under Section 20 of the Act is
not akin to that of burden placed on the prosecution
to prove the case beyond a reasonable doubt.

"4. ...It is well established that where the burden of an
issue lies upon the accused he is not required to
discharge that burden by leading evidence of proof
his case beyond a reasonable doubt. That is, of
course, the test prescribed in deciding whether the
prosecution has discharged its onus to prove the guilt
of the accused; but the same test cannot be applied
to an accused person who seeks to discharge the
burden placed upon him under Section 4 under the
Prevention of Corruption Act. It is sufficient if the
accused person succeeds in proving a preponderance
of probability in favour of his case. It is not necessary
for the accused person to prove his case beyond a
reasonable doubt or in default to incur verdict of guilt.
The onus of proof lying upon the accused person is
to prove his case by a preponderance of probability.
As soon as he succeeds in doing so, the burden
shifts to prosecution which still has to discharge its
original onus that never shifts, i.e.; that of establishing
on the whole case the guilt of the accused beyond a

reasonable doubt." (See V.D.Jhangan v. State of G

U.P. at AIR p. 1764, para 4). (Emphasis supplied)”
(Para 14)

-
Important Issue Involved: Mere recovery of money

N\

divorced from circumstances under which it is paid is not
sufficient to convict accused under Sections 7 & 13 (1) (d)
Prevention of Corruption Act 1988 when substantive evidence
of demand and acceptance in the case is not reliable.

. J

[Ad Ch]
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O

M.L. MEHTA, J.

1. This appeal is directed against the Judgment dated 27th February,
2002 and Order dated 28th February, 2002, were by, the appellant/
accused was convicted by learned” Special Judge under Sections 7 and
13(1)(d) of the Prevention of Corruption Act, 1988 (hereinafter, referred
to as ‘the Act’) and was sentenced to undergo rigorous imprisonment of
one year for each offence. He was also ordered to pay fine of Rs.300/
- on each count. In case of default of payment of fines, he was to
undergo further simple imprisonment of one month each. Both the
sentences were ordered to run concurrently.

2. The prosecution’s case, as unfolded at the trial, is that PW2/
complainant Ajaib Singh lodged a complaint Ex. PW2/A with CBI, Anti
Corruption Branch on 25th April, 1989 alleging that he was keeping three
cows at his residence and was making his livelihood by selling the milk.
Appellant/accused Prem Singh Yadav, posted as a Milk Tax Inspector,
MCD, Green Park used to harass him on one pretext or the other and
had also challaned him twice before. On 24th April, 1989, the accused
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came to the complainant with a demand of Rs.1,000/- as bribe, failing
which, he threatened to challan him and detain his cows. The complainant
agreed to pay Rs.500/- on 26th April, 1989 at 10:00 am near his house
at Green Park and the balance was agreed to be paid after the marriage
of his brother.

3. On the basis of his complaint, FIR Ex. PW6/A was registered.
The said case was entrusted to Sh. Mehar Singh Inspector, CBI (PW6).
On the same day, he constituted a raiding party consisting of complainant
and two independent witnesses, namely, PW3/Sh.P.K. Jain and PW5/
Sh.T.M. Kumar. The complainant produced four Government Currency
notes in the denomination of Rs.100/- each and two Government Currency
notes of Rs.50/- each to the raiding officer. The numbers of the notes
were noted down in the handing over memo Ex.PW2/B. Pre-raid
proceedings involving spraying of phenolphthalein powder on the currency
notes and explaining the witnesses about the characteristics of the powder
by giving practical demonstration about the procedure were conducted.
The tainted money was handed over to the complainant with the directions
to hand it over to the accused on specific demand. PW3/P.K.Jain was
to remain as shadow witness and was directed to remain close to the
complainant. Both, complainant and PW3 together reached near the house
of the accused. The other members of the raiding party also arrived
there. Complainant/PW?2 contacted the accused at his residence at the
second floor and told the accused that P.K.Jain/PW3 was his close
relative. Thereafter, Mr. Jain/PW3 “also came upstairs. The accused
allegedly asked the complainant to give the money which he had asked
for. The complainant told him about having brought Rs.500/-. At this the
accused asked him to give Rs.500/- and the balance of Rs.500/-, after
the marriage of his brother. The money was given to the accused, who
accepted the same with his right hand and counted the same with his left
hand. Then, the complainant requested him to return some money as he
was in need of the same for the marriage of his brother. At his request,
the accused returned him Rs.200/- and kept Rs.300/- with him and asked
PW2 to give him Rs.700/- after the marriage of his brother. The tainted
money was kept by the accused under the sofa cushion. PW3/Mr. Jain
gave a signal to the raiding party, which arrived at the spot. The accused
became mum and perplexed. After some time, the accused told the
raiding party about the money kept under the sofa cushion. The tainted
Government Currency notes were recovered by PW3, from under the
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sofa cushion, at the instance of Investigation Officer (PW6). The numbers
tallied with the handing over memo. The washes of both hands of the
accused and that of the sofa cushion were taken separately which turned
the solutions pink. After the completion of the formalities, the “accused
was arrested. On the completion of investigation he was challaned under
Section 7 read with Section 13(1)(d) of the Act. The accused denied the
charges and pleaded not guilty. At the trial, the prosecution examined as
many as six witnesses. The accused was also examined under Section
313 Cr.P.C, wherein he denied all incriminating evidence. He alleged false
implication and claimed innocence. He did not lead any evidence in defence.

4. The learned defence counsel Mr. Arjun Bhandari has assailed the
impugned judgment and order. He submitted that the accused was falsely
implicated since he had challaned the complainant many times for
unauthorisedly keeping cows. He also submitted that the version as
presented by the complainant regarding alleged demand of Rs.1000/- by
the accused, but his giving of Rs.500/- to the accused and then taking
back Rs.200/- from him, was concocted and unbelievable. He also
submitted that it was unbelievable that the accused would keep the money
under the sofa cushion. He contended that the complainant under the
pretext of giving invitation card of marriage of his brother came and
cleverly kept the tainted money along with the card. He pointed to a few
“discrepancies in the statements of witnesses and submitted that there
were also contradictions about the preparation of recovery memo Ex.PW2/
C as the complainant Ajaib Singh was seen to have signed it on 24th
April, 1989 whereas all others on 26th April, 1989. He submitted that in
view of various material discrepancies the burden of proof laid on the
accused was satisfactorily discharged. He also submitted that when there
are two possible views coming out of the evidence of the witnesses, the
one favouring the accused was to be accepted. He relied upon the
judgments titled as State of Maharashtra v. Dnyaneshwar Laxman
Rao Wankhede (2009) 15 SCC 200 and C.M. Girish Babu v. CBI,

Cochin, High Court of Kerala (2009) 3 SCC 779.

S. Mr. Narender Mann, learned counsel appearing for the CBI
submitted that the discrepancies in the statements of witnesses are
insignificant and otherwise natural due to long time gap. He submitted
that the accused demanded Rs.1000/- from the complainant and on his
informing him about the marriage of his brother, he agreed to take
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Rs.500/- from the complainant after his brother’s marriage. Further, on
the complainant expressing need, the accused returned Rs.200/- on the
understanding that he will be given Rs.700/- after the marriage. He further
submitted that there could not be any reason for the accused keeping the
money under the cushion instead of keeping it in his pocket.

6. Though, the learned Special Judge has analyzed the evidence of
the witnesses PW2, PW3 and PWS5, I have also chosen myself to re-
appreciate the testimony of these witnesses. The testimony of PW?2 is to
be seen in the background of the fact that accused had admittedly
challaned him twice and may be, as alleged by the accused, the complainant
was carrying some grudge against him. However, that alone cannot be
the reason to discard the testimony of the complainant, though, it will
make one cautious to scrutinize his testimony. He stated that the accused
had demanded Rs.1000/- otherwise he would be challaned again. The
accused told him to make payment on 26th April, 1989 near Jain School,
Green Park at 10 am, which was at a distance of about five minutes
from the accused’s house. When the complainant told the accused that
he was not in a position to make payment since the marriage of his
brother is to take place, the accused directed him to make payment of
Rs.500/- and the balance to be paid afterwards. The complainant stated
that he along with PW3/Mr. Jain went to the house of the accused. He
went on the second floor while PW3 kept standing downstairs at the
ground floor. He told the accused that PW3 was his relative. The accused
asked him whether he had brought the agreed amount of Rs.500/-? When
he said that he has brought the money, accused asked him to hurry up.
The complainant gave the money to the accused and while accepting the
same with the right hand, he told him that after the marriage of his
brother, he should pay the balance of Rs.500/-. PW2 requested the
accused to return him some money, since the marriage of his brother
was to be solemnized. The accused at this request, returned Rs.200/- and
said that he should pay balance Rs.700/- after the marriage. After counting
the money, the accused kept the same under the cushion of sofa. Mr.
Jain gave signal to the members of the raiding party, which arrived at the
spot and after challenging him apprehended the accused and recovered
the tainted money of Rs.300/- from below the cushion of the sofa.

7. Before proceeding to see the veracity of the testimony of this
witness, in the light of the testimonies of other witnesses, namely PW3,
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PWS5 and PW6 and to see as to whether the discrepancies as pointed out
by learned counsel were material as alleged by him or insignificant as
submitted by learned counsel for the prosecution, it may be appropriate
to refer to the judgment in the case of Zamir Ahmed v. The State, 1996
Crl. Law Journal 2354. With regard to the discrepancies, it was observed
by the Division Bench of this court that:-

“It would be a hard not to crack to find out a case which is
bereft of embellishment, exaggeration, contradictions and
inconsistencies. The said things are natural. Such contradictions
and inconsistencies are bound to creep in with the passage of
time. If the witnesses are not tutored they would come out with
a natural and spontaneous version on their own. The two persons
on being asked to reproduce a particular incident which they
have witnessed with their own eyes would be unable to do so
in like manner. Each one of them will narrate the same in his
own words, according to his own perception and in proportion
to his intelligence power of observation.”

8. In the present case, the testimony of the complainant and also
that of the other material witnesses viz PW3, PW5 and PW6 have been
analyzed in the background of the fact that the complainant was earlier
challaned by the accused. The accused in his statement under Section
313 Cr.P.C. stated that the complainant and other gawalas used to supply
milk to the CBI officials free of cost and they were in the habit of getting
MCD officials trapped. In the cross-examination of the complainant also,
various instances were put to him regarding traps laid on number of
other MCD Inspectors, who had challaned other gawalas.

9. Some of the discrepancies which have been noted seem to be
material. It is noted that with regard to the payment of Rs.1000/-, PW5
said that he had heard from CBI officials that accused was demanding
Rs.1000/- from the complainant, but the complainant was unable to bring
the same. Even learned Special Judge has termed this discrepancy in the
statement of complainant and PW3 as the material one by noting as
under:-

“...The version of the conversation between the accused and the
complainant given by PW2 and PW3 is discrepant to the extent
that complainant PW?2 did not state that accused demanded
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Rs.1000/- whereas PW3 shadow witness has not stated so but A

he stated that the accused demanded Rs.1000/-. Complainant has
not stated that he demanded Rs.1000/- and the accused asked
him whether he brought the settled amount but PW3 stated that
the accused asked the complainant whether he had brought
Rs.1000/-. He has himself not told that he had brought Rs.500/
-. PW3 has not stated in his previous statement that the accused
demanded Rs.1000/- at the time of talks...”

10. Another discrepancy which has been taken note of by learned
Special Judge as material is with regard to the time of return of Rs.200/
- by the accused to the complainant in the following manner:-

“...Besides this, there is another discrepancy in this statement
that as per complainant, the accused returned Rs.200/- when he
was counting the money to the complainant PW?2 prior to keeping
the money beneath the cushion of sofa and not after he kept the
same. But according to PW3, after receipt of the tainted money
from PW2, the accused kept the same under the cushion of the
sofa and then PW2 asked the accused to return the money and
thereafter he returned the money to the complainant after taking
from sofa. The above discrepancies in their testimonies regarding
demand of money and return of Rs.200/- to PW2 complainant
go to show that the testimonies of these PWs have not received
corroboration from each other on the point of demand of bribe...”

11. In addition to above, it may be noted that regarding post raid
proceedings and recovery memo Ex.PW2/C, there arises suspicion,
inasmuch as, this is signed by complainant on 24th April, 1989 whereas
by all other witnesses on 26th April, 1989. No explanation has been put
forward with regard to the discrepancy regarding this date. PW5 has
stated that he does not remember as to who prepared the post raid
proceedings i.e. recovery memo. It is also observed that in about 3/4th
part of this document Ex.PW2/C the spacing is much more than the
spacing in the last few lines. This gives an impression that the said
document was already signed and due to shortage of space, the content
was subsequently squeezed to fit the space available. It was also put to
all witnesses in their cross-examinations that no post raid proceedings
Ex. PW2/C was prepared at the spot but was prepared in the office of
CBL

102 Indian Law Reports (Delhi) ILR (2011) V Delhi

12. With regard to the recovery of the tainted money from under
the cushion, it was said by PW2, that the same was recovered by PW3,
whereas PW3 said that he did not remember as to who recovered the
same. Then he said may be possibly he recovered. PW6 said that it was
on his direction that PW3 recovered money from under the cushion.
PWS5 stated that he did not remember as to who recovered the same.

12.1 PW2 said that he along with PW3 went to the house of
the accused and that PW3 remained sitting on the scooter
at ground floor. PW2 said he went upstairs to the house
of the accused on second floor and after 5-10 minutes he
came down to bring PW3 to the room of the accused. As
against this, PW3 said that after few minutes he also went
to the second floor house of the accused, while PW2
remained standing upstairs.

12.2  There is also a doubt with regard to the position of the
accused at the time of trap and apprehension. PW2 said
that he and the accused were sitting on the sofa when the
raiding party came and apprehended the accused. He stated
that the accused was apprehended from inside the room
and not from outside. PW6, on the other hand said that
the accused was apprehended when he was talking with
the complainant/PW2 outside the room.

12.3  PW2 had also said that the accused was alone in the room
when he went there. PW3 said that he did not remember
if he had stated in his statement EX.PW3/DA that when
he went to the house of the accused he was sitting with
his wife. He was confronted with his statement Ex.PW3/
DA where it was so recorded.

12.4 With regard to the pre raid proceedings also there was
some doubt inasmuch as PW2 said that the pre raid
proceedings Ex.PW2/B were recorded in Hindi which he
had read and signed. He, however, admitted that Ex. PW2/
B was in English. On this, PW3 also said that he did not
remember in whose hand writing it was. It was suggested
to him in his cross-examination that no pre raid proceedings
was held in his presence and that his signatures were
obtained subsequently on plain papers.
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12.5 With regard to hand wash also there were discrepancies
inasmuch as PW2 did not know as to who had taken
hand washes of the accused or that of the cushion. PW5
also did not remember as to who had taken hand wash of
the accused or of the cushion. PW6, who was the IO,
also did not remember as to who had taken hand wash.
Later on he said that he might have taken the hand wash
of the accused, but he had not mentioned it either in his
statement or in the recovery memo that he had taken hand
wash of the accused or that of the cushion. It was
suggested to him that no washes were taken by him at the
spot.

12.6  Though, not very glaring it is also noticed that PW3 said
that he along with PW2 had taken tea with the accused
while they were talking. However, he did not remember
if tea was taken before or after the talks, but he confirmed
having taken tea when they were transacting. As against
this, the complainant/PW2 did not remember having taken
any tea or water at any point of time. It is also seen that
the complainant has also nowhere said in his examination
in chief about having given marriage invitation card to the
accused. However, in his cross-examination he said that
he had given the invitation card along with envelope Mark
“A” and Mark “B” to the accused. PW3 did not say
anything with regard to the marriage/invitation card or the
envelope having been given by the complainant to the
accused. PW5 also does not recollect if any card was
lying under the sofa cushion. PW6, on the other hand,
said that there was no card or envelope in the room at
that time.

13. In the light of the abovementioned discrepancies, the defence
has created some doubt in the prosecution case. It is more so in view
of specific suggestion to the complainant in cross-examination that he
had placed the invitation card along with the tainted money cleverly under
the cushion of the sofa where he was sitting and that the accused did
not demand or accept any money from him.

14. In view of the above, it may not be safe to rely upon the
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testimonies of PW2, PW3, PW5 and PW6 regarding demand and
acceptance of money by the accused. The recovery of tainted money
alone is not sufficient to record the conviction. In the case of Suraj Mal
v. State (Delhi Administration) (1979) 4 SCC 725 it was held that
mere recovery of money, divorced from the circumstances under which
it is paid, is not sufficient to convict the accused when the substantive
evidence in the case is not reliable. Mere recovery of money cannot
prove the case of the prosecution against the accused in the absence of
any instance to prove the payment of bribe or to show that the accused
voluntarily accepted the money knowing it to be bribe. In the case of
C.M. Girish Babu (supra). The Supreme Court held that mere recovery
of money from the accused by itself is not enough in the absence of
substantive evidence of demand and acceptance. In this case the reliance
was placed on a three-Judge Bench judgment in M. Narsinga Rao v.
State of A.P. wherein it was held as under:-

“20. A three-Judge Bench in M. Narsinga Rao v. State of A.P.
while dealing with the contention that it is not enough that some
currency notes were handed over to the public servant to make
it acceptance of gratification and prosecution has a further duty
to prove that what was paid amounted to gratification, observed:

(SCC p.700, para 24)

24. ...we think it is not necessary to deal with the matter
in detail because in a recent decision rendered by us the
said aspect has been dealt with at length. (Vide Madhukar
Bhaskarrao Joshi v. State of Maharashtra) The
following statement made by us in the said decision would
be the answer to the aforesaid contention raised by the
learned Counsel: (SCC p.577, para 12)

‘12. The premise to be established on the facts for
drawing the presumption is that there was payment
or acceptance of gratification. Once the said premise
is established the inference to be drawn is that the
said gratification was accepted “as motive or reward'
for doing or forbearing to do any official act. So
the word “gratification' need not be stretched to
mean reward because reward is the outcome of the
presumption which the court has to draw on the
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factual premise that there was payment of
gratification. This will again be fortified by looking
at the collocation of two expressions adjacent to
each other like “gratification or any valuable thing'.
If acceptance of any valuable thing can help to
draw the presumption that it was accepted as motive
or reward for doing or forbearing to do an official
act, the word “gratification' must be treated in the
context to mean any payment for giving satisfaction
to the public servant who received it.

22. It is equally well settled that the burden of proof placed upon
the accused person against whom the presumption is made under
Section 20 of the Act is not akin to that of burden placed on the
prosecution to prove the case beyond a reasonable doubt.

"4. ...It is well established that where the burden of an
issue lies upon the accused he is not required to discharge
that burden by leading evidence of proof his case beyond
a reasonable doubt. That is, of course, the test prescribed
in deciding whether the prosecution has discharged its
onus to prove the guilt of the accused; but the same test
cannot be applied to an accused person who seeks to
discharge the burden placed upon him under Section 4
under the Prevention of Corruption Act. It is sufficient if
the accused person succeeds in proving a preponderance
of probability in favour of his case. It is not necessary for
the accused person to prove his case beyond a reasonable
doubt or in default to incur verdict of guilt. The onus of
proof lying upon the accused person is to prove his case
by a preponderance of probability. As soon as he succeeds
in doing so, the burden shifts to prosecution which still
has to discharge its original onus that never shifts, i.e.;
that of establishing on the whole case the guilt of the
accused beyond a reasonable doubt." (See V.D.Jhangan
v. State of U.P. at AIR p. 1764, para 4). (Emphasis
supplied)”

15. In the case of Dnyaneshwar Laxman (supra) also the Supreme
Court held as under:-

H
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“16. Indisputably, the demand of illegal gratification is a sine qua
non for constitution of an offence under the provisions of the
Act. For arriving at the conclusion as to whether all the ingredients
of an offence, viz., demand, acceptance and recovery of the
amount of illegal gratification have been satisfied or not, the
court must take into consideration the facts and circumstances
brought on the record in their entirety. For the said purpose,
indisputably, the presumptive evidence, as is laid down in Section
20 of the Act, must also be taken into consideration but then in
respect thereof, it is trite, the standard of burden of proof on the
accused vis-a-vis the standard of burden of proof on the
prosecution would differ. Before, however, the accused is called
upon to explain as to how the amount in question was found in
his possession, the foundational facts must be established by the
prosecution. Even while invoking the provisions of Section 20 of
the Act, the court is required to consider the explanation offered
by the accused, if any, only on the touchstone of preponderance
of probability and not on the touchstone of proof beyond all
reasonable doubt.”

16. Though, the accused has led no evidence in defence, but from
the cross-examinations of prosecution witnesses he has satisfactorily
discharged the onus laid upon him. By preponderance of probability the
accused has been able to create doubt in the prosecution case. From the
evidence as noticed above, a suspicion arises against the prosecution
case, more so, in view of the fact that the complainant might be having
a grudge against the accused for challaning him on previous occasions.
Even otherwise, in view of all this it is difficult to hold that prosecution
has proved its case beyond reasonable doubt. It is also well settled
principle of law that where it is possible to have both the views, one in
favour of the prosecution and the other in favour of the accused, the
latter should prevail (see Dilip v. State of M.P. [2009] 1 SCC 450 and
Gagan Kanejia v. State of Punjab [2006] 13 SCC 516).

17. In view of the aforementioned reasons, the impugned judgment
and order, are set aside, the appeal is allowed. The accused stands
acquitted. His surety bonds are discharged.
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Constitution of India, 1950—Article 226—Service Law—
In the year 1996-1997, an advertisement was issued
for recruitment against several posts under Railway
through Railway Recruitment Board, Allahabad (in short
referred to as ‘the RRB’). Respondent had applied for
the post of JE-II/Signal in scale of Rs.1400-2300 (pre-
revised) against employment notice dated 3/96-97. An
admit card was issued to him—The examination was
held on 30.1.2000 and result was published on
25.4.2000 wherein respondent was declared selected—
On 9th May, 2000, a letter was issued to the respondent
informing that on the basis of selection conducted by
the RRB, his name had been placed on the panel and
had been forwarded to Chief Administrative Officer (P)
Construction office, Kashmiri Gate, Delhi—Thereafter,
vide letter dated 5th April, 2002, respondent was
informed that he had been declared medically unfit in
A-3 category, as much, was not fit for J.E-ll/Signal in
the scale of Rs. 5000-8000. He was further informed
that in case he wanted to opt for an alternative post,
he was required to give an application within one year
of receipt of said letter. Vide letter dated 5th June,
2002, respondent was informed that his case for an
alternative post had been referred to the Chief Officer
and was further asked to report to the office within 15
days of receipt of letter so that his medical could be
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done—On 4th July, 2002, respondent wrote a letter
wherein he requested for an alternative post for
which he was medically fit—Thereafter on 22nd
October, 2002, the office of petitioner no.3 & 4 informed
no.3 & 4 informed respondent that he had been
declared fit for B2 and below, as such his application
dated 4.7.2007 had been considered by the competent
officer and in their division the post of Commercial
Clerk grade 3200-4900 (R.P’S.) ST, was lying vacant
and his case would be referred to the Chief Officer if
he was ready for the same. The respondent requested
for issuance of appointment letter for the aforesaid
post. On 10th December, 2002, the Divisional Railway
Manager, Ambala, wrote a letter to the General
Manager, Baroda House, New Delhi informing that the
post of Commercial Clerk was lying vacant in their
division and decision in that regard be informed to
him—Reminders in this regard were also sent by the
Divisional Railway Manager, Ambala on 9th November,
2006, 7th March, 2007 to the General Manager, Baroda
House, New Delhi. Finally on 14th August, 2008,
petitioners informed the respondent that as per order
of the competent authority, for direct appointment
against DMS-IIl Grade 5000-8000, there was no vacant
position for S.T. and as such it was not possible to
consider his case for an alternative appointment—On
the other hand, the stand of respondent is that as per
instructions contained in its circular bearing no. PS
13588/2009 dated 25.5.2009 are not applicable in the
case of respondent as the said circular is applicable
from the prospective date i.e. the date of issue. As
regards instructions contained in its circular PS
No.11931/99 dated 16.12.1999 is concerned, it is
contended that Tribunal has considered the said
circular while passing the impugned order and there
is no illegality in the impugned orders which call for
interference of this court in the exercise of writ
jurisdiction under Article 226 of the Constitution of
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India—It is an admitted position that as per instructions
contained in circular in PS No. 11931/99 dated 16th
December, 1999 General Managers Railways had the
authority to consider requests from candidates who
fail in prescribed medical examination after
empanelment by RRB for an appointment in the
alternative category subject to fulfilment of eligibility
criteria—The stand of the petitioners is that as per
instructions in the aforesaid PS, if a candidate is
found medically unfit, an alternative post can be
provided in the equivalent grade and as there was no
vacancy in the equivalent grade, alternative post was
not offered to him—Held once the petitioner itself had
itself chosen to deviote from the afore mentioned
circular, it was not open in equity to deny the
respondent the alternative post on the ground that it
was in lower grade.

It is an admitted position that as per instructions contained
in circular in PS No.11931/99 dated 16th December, 1999
General Managers Railways had the authority to consider
requests from candidates who fail in prescribed medical
examination after empanelment by RRB for an appointment
in the alternative category subject to fulfilment of eligibility
criteria. The stand of the petitioners is that as per instructions
in the aforesaid PS, if a candidate is found medically unfit,
an alternative post can be provided in the equivalent grade
and as there was no vacancy in the equivalent grade,
alternative post was not offered to him.

Perusal of record shows that vide letter dated 9th May,
2000, respondent was informed that his name has been
placed in the panel of selected candidates and thereafter on
5th April, 2002, respondent was informed that he was unfit
for A-3 post, as such he was not fit for JE-1I/Signal, Scale
5000-8000. He was further asked vide aforesaid letter that
if he wanted to opt for an alternative post then he should
inform the office. It is also an admitted position that petitioner
applied for an alternative appointment. Thereafter on 22nd
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October, 2002, respondent was informed that his application
has been considered by the competent officer and the post
of Commercial Clerk grade Rs. 3200-4900 was lying vacant
and if he was ready, his case could be referred to the Chief
Officer. The letter dated 22nd October, 2002 reads as
under:-
“S.No. 729E/1400/S&B/P.B/UMB
Dated: 22.10.2002
Divisional Officer
N.R. Ambala Cantt.
Sh. Jugeshwar Dhrva
Sh. Nityananda Dhrva
Village/P.O. Meghdaga,
Rangodhama
P’S. Sundargarh, Orissa-770002.

Sub:- In reference to appointment to alternative post
other than

AP.P. J.ET.T./Sig.
Ref:- Your application dated 04.07.02

After been declared unfit for A-3 grade by medical
memo No. 231541, dated 4.7.02; and been declared
fit for B2 and below; you by you said letter, have
made request for suitable job. Your application has
been considered by competent officer and it has been
decide that in this division, the post of commercial
clerk grade — 3200-4900 (R.P’S.), S.T., is lying vacant
for this post, your case can be referred to Chief
Officer, if in case you are ready for it. It you are not
ready, then send your application to this office. Please
send your application within 15 days of this letter, so
that appropriate action may be taken.

Sd/-
DRM
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N.R., Ambala”

Thereafter vide letter dated 10th December, 2002, Divisional
Railway Manager, Ambala informed office of General
Manager, Baroda House, New Delhi that the post of
Commercial Clerk, Grade 3200-4900 ST was lying vacant
and requested for his decision as per memo no. 11931/99.
The said letter reads as under:-

Divisional Office
Ambala Cantt.
S.No. 729 E/1400/S& T/P.O. Ambala

Dated: 10.12.2002

Office of General Manager,
Baroda House
New Delhi.

Sub: In reference to appointment of Sh. Jugeshwar/
Nityananda to post of alternative to Upper J.E. 11/sig.
grade 5000-8000; through Memo no.11931/99.

The above stated person was selected by virtue of
R.R.B. for post of Upper J.E./sig.

However, he by medical examination done by DMO/
UMB/Ambala through medical memo no. 23541, dated
4.7.02 was declared unfit for post of J.E. 11/sig.
Grade and by medical memo no. 231541, dated
4.7.02, was declared fit for B2 post.

In this division at present the post of commercial clerk,
Grade 3200-4900, S.T. is lying vacant. The applicant
has made application for appointment to alternative
post. Thus, by memo no.11931/99, the matter has
been referred to General Manager for his decision it.
Please inform the office with your decision on this
matter, so that applicant may be given answer.
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Sd/-

(Trilok Chawdhary)
Divisional Railway Manager/
Acting, Ambala”

Again vide letter dated 7th March, 2007, General Manager,
Head Office, Baroda House was informed by the office of
Divisional Railway Manager, Ambala that the post of
Commercial Clerk was still lying vacant and appropriate
directions were sought from the Head Office. If appointment
in the equivalent grade was not permissible then why option
was given to the respondent for an alternative appointment
for the post of ‘Commercial Clerk’ in the scale of Rs. 3200-

4900. (Para 12)
[Ch Sh]
APPEARANCES:
FOR THE PETITIONER :  Mr. Kumar Rajesh Singh, Advocate.
FOR THE RESPONDENTS : None.

RESULT: Writ Petition Dismissed.
VEENA BIRBAL, J.

1. By way of this petition under Article 226