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LRORUCTRY
why the l1.1. This Report is ooncerned with ths century-old Ast
Aaqt taken
up, entitled the Fatal Accidents pot, 1865, The Act deals with

the recovery of damages for the death of s person, caused by
the “wrongful act, neglect or default™ of anothsr person,

The subject has been taken Y by the Law Cormigsion as a part
of its function of revision of laws, so as to remove injustioe,
Certain defects in the Aot have been polnted cut by Judiclal |
deelsions* Deficiencibs have also been diseovered in the Act
on a few other matters and the need for an over-all review

of this sot, which was passed more than a centwry age, 1s
obvi~us in tly. light of the above defects and deficlenaies,

Judielal 1.2, By yay of example of defects in the present Act, we
oriticam, may refsr to the following obssrvations made in a Kerals oaso?-
"The Fatal Accidents Act, placed on the statute book
as early as 1885, 18 a trifle arahala in form and

somewhak obsglescsnt Jn coplent, but Courts are called

upon to enforce the statute as it {s, Under the Ihdian
Act, which 413 largely modelled on the Bnglish statute

of 1846, hroibers and salstals are not entitled to rank
as “dependants, although, in England, the mother country
(I mean, of the statute), by Seotion 2 of the Fatal
Accidents Act, 1959, brother, sister, uncle and aunt of
the deceased and the ispue of such melatives have been
inducted into the area of statutory depsndeney, ZThe
other progressive amendments to the English statute almo
have not been ocopied in owr ecountry. In ons of the thrse
suits ve are concerned with, vir., 0.8,.M0, 27 of 1968,

plaintiffs 3, 4 and § ere the two lfothars and afiaters

1, Para 1.2, mo
2. P.B.Keder V, Th‘tohm" AJIR. 1970 Ker, ?41’ 243,
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of the decsased who, under the Indian Act, are not entitled
to elaim compensation. Again, the Fatal Accidents Aect, 1888,
states that "every such action or suit shall be for WN
benefit of the wifs, husband, parent and ehild, if any, of
the person whose death shall have been so caused, and shall
ds brought by and in the name of the exegutor, administrator

or representative of the person deccased®,

Strictly speaking, the section visualised some sort of a
represent:tive action, but, where the suit 1s Wrought, not
by the executor or administrator, but dy some of the
benefialariss themselves, should "the suit be dismissed
begause the others are not on record ? That would be taking
an extremely techniocal view and thersfors an objection

in that form, taken in two suits where the parents are
alive, but not impleaded (nor claim made on their behalf),
has been rightly overruled by the trial court, although
that does not mean that the plaintiffs should get ths
benefit of the ocompensation which should have gone to the
parents had they (the parents) also alaimed"”,

Apart from the defescts referred to in the Kerala judgment

cited above, many others are revealed on a detailed study of
the Aot, We shall deal with them in dus courgsey Before

doing 3o, a fevw words regarding the nuture of the legislation
on the subject would be useful,

00003/'
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Bffect of l.3. Legislation of the niture under oonsideration belongs

death on
causes of primarily to the realm of torts (though not exslusively so),

:::mm and 13 concarned with the effect of dassth as creatimg

asnocts. tortisus 1lability. It may be useful to point out that
in the law of torts, death might operate in twe A ffurent
directiona, Death may axtinzidal =a cause of actiong or 1t
may graafia one. The Mirst ascect 12 concerned with the
quagstions “How far does & cause of aetion guwvive the
death of the person wronged or the wrong-doer? In Indian
statute law, this subject is deelt with primarily in the
fcoession Acti' vhich provides for the survival, on death,
of most caiusea of getion,

In relation %o the second aspect of death - namely,
death as creating a cause of action « the quastion to be
congidered iss "How far does one person have an interest
in the 1ife of another sc that the law gives him a cause of
aotion on the death of the other?® In Indias, this gquestion
1s dealt with in the sot under diaeussion, that is to say,
the Fatal Accddents aAct,

The two questions mentioned sbove are, in esgence,
digtinet from each other., The firat question is primarily of
an ad jective natwe, oconcerned as it is with the effect of
death on an exiakipg cause of action., The second question
1s of a aubstantiye nature, aonosrned as it £s with the
oreation of a nen pgausse of agtion, In thoaprosont study,

we are concerned with the gecond qusstion,

omm n Lat le4. On this particoular qu-stion, (whether death creates
ule as
eath. a cause of action) at common law, the death of a human being

could not create a causs of action in favour of any person,

l. Section 306, Idian Succession Act, 1928,
2. 3See also Pul”ph 1.10, nfica.
3. Baker V. BEoltopn, (1808) 1 Camp 4833 170 E.R, 1033,
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This was the position even if the death was the result of
the wrongful act of the person causing death, The law of
torts closed its boundaries when death wanted to enter it,
HMatory of the 1.8, It was, thus, one of the celebrated oddities of the

rule disallow-
ing recovery common law that, for the wrongful killing of a human being,

f:?;i g:::} redress could not be obtained in tort. An oversstatemsnt
by Lord Ellenborough 1s considered to have besn responsible
for stopping the development of such a romeda];. The exjot
origin of the rule is, however, complex and oﬁscurf.

80 far as the person injured (and oonsequentially
daad) 13 conoecrned, naturally, he could not physically
suej sbd hls own cause of action - even if the law gave
ous -« would not have survived at common law, in view of
the operstion of another rule, namely, that personal
actions die with the person, But this rule, by itself,
would not have pravented ths recovery of ocompensation
by tis denendagia.. What prevented recovery by the
dependants vas the rule prohibiting award of compensation
for death, whioch has been mentioned ghove.

ci::g:? e}x:;bxl.:&. 1,6, The ocommon law rule mentioned above, giving a
wrohge-doer odvi) immunity if the injury caused death
(borogo a judgnent was seaured), was obviously indsfen.
sible, If a wrongful act causes injury short of death,
compensation would be resoverabls. If a wrongful act
cauging death 1s made ilmmune from liability, the result
would be th,t the more serious ha'm woulid remain
woompensated for, while the less gerious hard would be
aompensated,

1. (a) Holdswor "m’iﬁ.n of rule in Baker v. "
(1916) 32 L.q.0. falsan’
(b, fbldmth, H.EIL. (]9%) vﬂlo 3' page 831.

2. Halonci "g:nesis of wrongful Death® (1968) 17
v, 1043,

3. lote "Insdegquacy of existing wrongful death and
survival lngislation" (1930-31) Har, Law Review $80,
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myplish Act 1.7. The intolerabdlity of this position led, in

of LS. Snglsnd, to the passing of the Patal Accidants Act, 1848,
known siso as Lord Camphell's Aat} The Act created a
new gguse of action for ths death in favour of the
perscnal representatives of the doceucdé for tne
benefit of ocertain designated relativ;s. If thiis
abolished the rule in Baker v, Bolton . Sucoessive
snendments and re~snactment of the aot in England spell
out various detsils, but preserve the prinaiple ot the
Aot of 1846,

Indt sn Act 1.8, After the Buglish Patal icoldants Ast vas snacted

of B85 1~ 1848, the Indian leglslatord followed st in 1855,
The Fatal Accidents Act, 1855, which 13 the subject matter
of tadle study, provides that on ths death of a person
caused by the “wrongfil aot, negleot or defguit™ of
gnothsy person, the personal representative of the
decessed oan maintain an action for demages on behulf
of the wife, husband, parent or ohild of ths deosased,
1f "the wrongful act, negleck or default™ is such as
would (if death had not enswed) have entitled the party
injwasd to malntain an asticd end recover demages in
regpect thereot,

ﬂ&;bfy of 1.9, 1t asprears from the prooeedings releting to the Bill

;;o‘:ﬁ;z. whieh lsd tc‘m Indian Aot of 1858, that in the beginning,
the proposal was to follow the anglish Act of 1845, almost
yarbakim, IThs Belect Committee which reported on the Bill
doses nota seex to have made radical alterations in the BM1l,
However, the Seleat Committes did mske s few shanges on
matters of detall in the Bill, #or example, it added 3
preamble to the M1l and introduved a provision snadbling

the plalntiff to includs a clsim for the lazg %o the estaks.

.. <utal hooldents act, 1845.

2, Sees now the Fatal Accidents Ac%,1575, extensively
smended in 1982,
3. Paragreph 1.3, aQla.

4. Nationsl Archives Fapers relating to sot 13 of 1856.

5., Haport of the Select Cormities on the Fatal Acsidents
3111’ 1855 « 2nd Februsry, 1886,
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The Select Commities alsc altered the last clause of the
Bill, by directing that partioulars as to the nature of
the alaim and as to the persons for whose henefit ths
claim was ought, should be ingerted in the plaint, The
Select Committes observed that this alteration had been
nale to socommodate the provisions to the practios of the
mofussil oourts, Besides making a few other verbal
slterations, the 3eleat Committee added an interpretation
clause, Thlis clause was taken from the British statute
on 1845 on the subject, but limited the meaning of the
word "parent™ so as not to include z stepefather or a
step-mother,

Cause of action for wrongful death has thus bsen
effectively provided for,

l.10. At thia stage, it ahculd be mentioned that when a
tort causes death, two interests have been mndod'}-

(1) The first 1s ths interest of itha deasassd in the
ssourity of his person and property - an interest
which has been invaded by compelling him to endure
a suffering and to sulmit to the loss of earnings.

If the recovering of compensation for invesion
of thls interest is allowed, ths asmomt to be
recovered should really be an asset of ths estate.
It 13 to be calowlated on the harm caused Lo the

daneased,
(11) The msecond interest invaded is that of ihe relatives

ol e depsessed ~ av interest in the nature of an
expectationy thelr anticipation of shering in the

prospectivae earnings of the vietien 1s necessarily

1. ©See Note in (1915) 28 Harvard Law Rev. 802.
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destroyed by the termination of the 1life of the
viotim itself, The amount tc be reccvered umder
this head 1s not an asset of the estate,

Interest of the first type cah be protected only if
there is provision for survivel of the gause of aetion
whieh had acerued to the deceased before his daath.l

A gtatute in the nature of Fatal Accidents Act would
protect only the second type of mterest?

l.11s It 13 also appropriate to mention that at common law,
there was another rule which prevented recovery for a
falonious kort - a rule not confined to a tort causing

de h., The classic formulation of the rule is contained
in the judgment of Phillimore L.R, in Sgigh V. m::
from wileh the following passage 13 {gkeni-

%It is a Welleestabliched rule of law that a plaintiff
against whom a felony has been comnitted by the
defendant gannot make that felony the fowndation of
a causs of action unlesg the defendsnt has been
prosseuted or a reasonable exouss has dbeen \'q_hown
for his not having been prosecuted,”

It may be mentioned that in England,; the rule of th.
oommon law mentionsd above hay been abolished by statuto.
The rule has been gbolished by express provision in many
other gountriaa also,. mua,_ th:; provision in Oana_;da on the
subleat 45 in the following forms-

"No civil remedy for any act or omission shall be
suspendad, or any proceedings taken in conneetion
therewith stayed, by reagon cnly of the faoct that.
such act or omission constitutes a felony." \‘

l. See ibte in (1215) 28 Harvard Law Rev, 802,
n, See also paragraph 1.3, slplss

3, gpith v. Sslywn, (1914) 3 K.B, 98, 106 (C.A.).
4. P&m&m, 'Fﬁlonious Tol't aul‘e’ (19@’ 38 Am.n.‘_ple‘.

5. Seotion 1, Grikinal Law Act, 1967 (Eng.)s
8¢ Section 13, Cangdian Criminal Codee
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wrk.ng Peper. 1.12, In order tw facilitate consideration of the
subject, the Commission had prepared a working paper
containing the tentative proposals of the Commission,

1l

for ellciting the opinions of interested persons and
bodies on tha subject, The comments received on the
working paper will bogdealt with, at the gppropriate
place, in this Report,

1. Law Co-mission file No, ¥, 2‘1)850 L.C, Horking
Paper on Fatal Accidents Act, 1855 (Janusry 1985) .

2. Chepter X, infra.
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%ele The Indlan Act 1is mainly modelled on the Bnglish
Act of 1846, as stated above, ilowever, in England,
geveral improvements have been made in ths law on the
gubjact, The proocess of reforw has been graduale

Until 1576, the statutory provisions had to be collected
from scattored enactaents passed from tme to time to
reform the law, In 1976, the law Was consolidated as
the Fatal fccidents Act, 1076, In 1982, the first fow
sections of tae ict of 197€ were replaced by new sections
gubstituted by the Administration of Justice Aet, 1082
(0,53)e Ag a result, one has now to read both the act
of 1976 and the Aot of 1982, for ascertaining the
Bnglish law on the subject.

n,2, Attention may be usefully drawn to a few salient
fegtures of the legisl-tive developments in England «
(a) Where the defendant's tort has caused the

death of the deceased by wrongful act,
negiect or default, the Fatal Acoldents Act,
compels the defendant to compensste the
specified dependants, for their loss of support
from the decaased, provided that the daceased
(4f he had survived) would himself have been
able to sue the defendant,

{b) The exaoutor or aiministrator of the deceased
brings the action, but holds the damages
recovered on behslf cf the dependants, Any
dependant entitled under the Act may bring
procesdings in his ovn name, if the executor
or administrator has not started proceedings
within six months of the death of the deceased.

oontd.....ulO/-
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(a)

(o)

(f)

(g)
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Th:zmonoya are not diminished by death dutdes or

by the claims of the deceased's creditors, because
they do not pass into the deceased's estate.

The "dependants" entdtled umder the Aqts are the
spouse, ex-spouse, children or other descendants,
step=children, parents, step~parents or other
asosndants, brothers, sisters, aunts or uncles and
issues of aunts and uncles, Certain de-facto-
relations ars also recognised.

Any of these relatlionsiips can arise by adoption, or
by marriage (&ffinity") and the relationship may be
1llegitimate or of the halfwblood, (Relatives of the
*half~blood®” are persons related by virtue of a
commoll mncegtor, but descended from different spouses
of that ancestor),

The measuwrs of damages in such a case is the extent
of the dependence of the relative,multiplied by

the likely period of its time of continuance.
Benefits acoruing to the relative as g result of

the death of the deccased are not to be taken into
ascount in ths assessment of damages.

A defendant must not be made to pay damages twice
oVer in respect of the same wrong. Hence, when the
exscutor sues the defendant both under the Law Reform
etc, Acty 1934, and under the Patal Accidents Act,
the damages avwarded under sach Act are caloulated
with referende to those awarded under the other Act]':,
so that the total award involves no duplieation,

le

369 (H.L.).
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“e3s By the Administration of Justice Aet of 1982,
recently enacted in Bnglmdz sections 1 to 4 of the Act

of 1976 have bsen been replaced by revised sections.

In the course of this revision, some important additions
hav; also been made. Provision has now been made for
treating what may be called a da fagkp wife as a "dependant®
for the pwposes of the Act. A right has also been given
to the former wife or husband of the deceasad, to rank

as a dependant. The earlier provision that insurance

and other benefits which aceorue to the dependants are to

be di sregarded has now been made comprehensive, In effect,
the court is barred from taking into account (by way of
deduction) any benefit which accruss to a dependant on
death, Certain other changes have also been made to
enhande the soclal justice aspect of the legislation,

An attempt has also been made to remove certain anomalies
arising from the oco-existence of a claim under the Act

and a claim for shortened expectation of 1ife. Provision
has also been made to allow damages for bersavement

an ldea probably inspired by the $cottish hw.a

2.4. The law on the subjeot in most Commonwealth countries
has also been modelled mainly on the English pattern.

2.5, In the United States, the statute law in the majority
of the States provides for compensation for death,
substantially on the same lines as the English Act, The
phraseclogy differs, but the substance 1s the sm?

1. The Mministration of Justice Act, 1982 (Eng.,).

2. See paragraph 2.7, infra,

3. Note in (1964-65) 17 Stanford Lav Review,
pages 1l064-1058,
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2.6, 1in Scotland also, danages are allowsd to the
bareaved family for solatiwmm, as ¥vell as for loss of
support} Lord Watson has observed that ths action for
solatium snd damages had been allowed to the spouse,
parent or child for a century in Sm)t.land.2 It has
already been mentioned that the English Aat,saa amsnded

in 1982, now allows damsges for bereavement,

2,7. In modern civil law Juri:dictions, sush gs Franoce,
wh 3e law has been greatly influsnced by the Roman Law,
the courts have, since the beginuing, sncountered
little difficulty in avarding danages to the family

of the deceased viaotim for both pecuniary and
nonepscuniary losses from his du’:.l'x.4

1. Tlote in (1964«65) Vol. 17 Stanford Law Beview, pages
1064-1065,

2. Clarka v. Carfin Coal Ca, (1891) A.C. 412, 418 (H.L.),

3. Paragraph 2.3, 3URLRe
4, Note in (1064-66) Vol. 17 Stanford Law Review,

pages 1054-1068,
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4.1, Ve can now take up exsmination of the PFatal

Aceidents Act, 1855, cection by section.

3l Section 1 of the Act deals with the
{territorial) extent of the Act. On this particular
point, no change is needed. But if the present Act is
to be replaced by a new Act, (as is going to be

our recommendation) it will be proper to insert,

in the new Act, & provision that ite provisions

will not apply retrospeetively.‘ It 19 better to
avold controversies on the subject. That particular
qualification can be inserted in section 1, and also
in the repeal clause.2 We recommend accordingly.
Incidentally, the present title “"Fatal Accidents”

is not appropriate, and should be replaced by the

more appropriate words "wrongful death".

1. See Apvendix {, clause 1(3).

2. Appendix 1, clause 14(2).
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ALGHT R0 COMPENSATION; SRCITON 1A, FIRST DARAGRALK -
‘rl\umm i.4. Uection 1A is the principal operative section in
.\.

' ret
Ppeiragruph . the fCt, and enables a &nit t) be filed for loss

secasionea by death. The sul’ eon be filed by the
specified relatives. There are also & few other matters
o7 detail, 1ealt with in the section. It will be
convenlient to deal with the varlous paragraphs of the
gection one by one.

“he first paragraph of section 1 enacts a8 under $-

"{A., 'henever the death of a person shall be caused
by wrongful act, neglect or defanit, and the act,
nerlect o~ default is such as would (i1f death had not
gnsued) have entitled the party injured to maintain
an action and recover damages in respect thereof, the
party ‘tho would have been iiable 1f death had not
ensued @hsll be liable to an action or suit for
dameges, notwithstand ing the death of the person
injured, and althoush the death shall have been
caused under such circumstances as amount in luw

to felony or other crime”.

b " 4.2. With reference to the first paragreph, it ic to be

ppemd amn t
p maintain- ncted that two conditions are necesgary before the gult

pLLi iy o
yetom c:» ue maintained under the section =~

i) the death must have been "caused by wroagful
act, nezlect or default"; and

1i) the act, neglect or default must be such as
would (1f death had not ensued) have entitled
the party injured to maintain an action and
recover damages in respect thereof.

These conditions, when read together, postulate that,
but for the rule prohibitin; recovery for death, the act
which caused the deatlhi woult have been actionable. The
right of action under the smection, however, 18 a new one,
ar.d no% a survival of the cause of action of the deceased.
[+ iz "derivative"”, only to the extent that the conditlont

wrocedent applicable to the deceased must exist.1

1. See Williams, "Some Reforms in the Law of Torta"
(1961) 24 Modern L.E. 100, 106.
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4.%. As to the words "wrongful act, neglect or default”
1% acy be stafed that in mopt cases under the Act, the
sare of action is in tort. In Englend, it has been held
(with reference to the Act of 1946) that breach ¢f con-
eract will suffice.! The languase of the ¥nglisk provi-
sion? and the Indian provision being aubstantially the

s me in this respect, our courts may be expected to take
tae sume view on the above point. In £act, the rule in
puker v. Bolton (which the Fetal Aceidents Act is intended

tc oupersede) itself did ncs apply to breach of contract?.

4e4e In an Australian case arising under substantially
similar legislation, & mother recovered for the death of
her non who was electrocuted by a defective light bulb
ourchased by him from defendants. Negligence on the part
o the retailers could not be estatlished, but there was
breach of implied warranty of fitness which could have

conferred a right of action on the deCeased.5

4.5, A3 to the mature oY the connection between the

woong Pl conduct relied on an® the death caused theraby

1t has been held that the wrongful conduct need not be

the divect or sole cause of denth, but it must be one of t}

effectiva causes leading %o the death.s

4.6, No changes of substance are called for in the first
paragraph of section tA. A fow verbal changes, however,
are requirzd. ilaving regard to current usage -

i} the word "action” should be replaced by the
word "suit"; and
11) the words "felony or other crime™ should be
replaced by the word "offence".
‘e recommend accordingly.
Cértnin other minor verbal improvements, based mainly
on section 1(1) of the {Engligh) Fatal Accldents Act, 1976
are alec desirabie. These will be apparent from the draft
3111 recommended in an Appendix to the Réport.

1. §Srein v. irva;s g¥2;11936) 2 A1l 3,kR. 1258,
2., 5See now gectlion i(%;. Act o ari .

30 Pal‘ag!‘aph’d 1.03 and ‘.7. s' v':
4. Jrost v. S sbury Deiry Cna,.1045) ¢ X.B. /08,

5., Woolwortihs V. Crotty,

942 éh C.Tlni‘:. 603
h Court of vREralig. Devi
Go (gzgernor-eeneral of indiz in Cou ol v.,ﬁhanxanL_JL,J

A.T.R. 1961 a1l., 14, 18, para 48,
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5.1« The sacond paragraph of section tA of the

Act of 1855 18 as follows ¢

"Byery such action or &uit mshall be for the
benefit of the wife, husband, psrent and
child, 1€ anv, of the person whose death shall
have been so caused, and shall be brought

by ané in th. name o7 the executor, adminis-
trator or representative of the person
deceased.”

This parsgraph, thus, deals with two matterse

1} the relatives entitled to compensation, =
vhich 1. a subztantive matter; and
1i} +ne form of +the action, = which is a
nrocedurnal one.

5¢2e A8 to the first matter (relatives entitled
tc| compensation), the provision at present is
iimited to the wife, husband, parent and child.
Prima facie, tiis seems to be teco narrow a ecircile.
In this context, it should be noted that the
category of relatives has been expended in England.

1 it inoludes =

AB the lav in Bnglend now stands,
(a) the wife, husband,2 parent and child;3

(b} any person who i8, or who 18 the 1insue

o

oy, n brother, sister, uncle or aunt of
the deceased perscnf

(The exprescions "parent" and "child® are
defined in 2 wide manner, both in Fngland and in

Indiaj.

5s3. Tllegitimate depeniants and step=—children of

" the several categories are also included in ¥ngland,

{1. TFatsl accidents aAct, 1976 (English).
2. A4lso a divosced gpouse; see pararraph 5.7, infra.
3, dentiy. 1(D),Fatal accidente 2ct, 1976(English).

4. Section 1(%),Fatal Accidents Act, 1976(English).



- L{ -
Pare 5.3, adopted children are inciuded in Bngland by a
oom td .
general enactment. Briefly stated, the position under
that anactment 1 that an adopted child shail be treated,

in law, as if he had been born as 2 chiid of the

marriage-.1
swopa 0F 5.4, (a2) It may be noted thct in India, sisters and
ressiives
pntitied brother:s are recognized dependants under the workmen's
toy sompene=
Bal, o - vompensation Actz and aiso under the Railways Act.3
propesal
for In our view, the wider 1ist of relatives4 adopted 1in

sxtemsion.
tngland is suitable for India also, In the context of

the Fatal Accidents Act, uncles and aunts, brothers

and sisters, and their issues should be included.

(p) In fact, havin- regard tc Indlan sentiments,
there coald be scope even for including a wvidowed
daughter-in-iaw living with the deceased. Cases are
not uncommon where the widowed Gaughter-in-~law, no%
having an independent source of 1income, was economl~
eally dependent on the father~in-law Wwho had died as
a result of tue injurys, 3ven in England,5 the
inclusion of the widowed daughterwinwlaw and mothere
in-law hnd been suggested in the debates on legislation
proposet on the subject, thovgh the suggedtion does
not seem to huve been inplemented. Inclusion of the
-iidowed daughtereinelaw within the category of persons
gntitled to compensation would be eminently desireble
in Indisn conditions. 'The same Logic appliles to a
deceased brother's widow, Tne ilot should, therefore,

be expanded to cover these twe relatives also.

1. Pirst Schedule, paragraph 3, Chiidren Act, 1975
{C.72) (Bnglish).

2. Section 4(1) and 8(5), workmen's Compensation
Act, 1923,

3. section 824, Indian Rellways Act, 139C.

4. Paragraph 5.2, Bupra.

. Uec H,L. Debates, Vol. 216, col. 1079-1080.



pelat . ves in
e womb-
'M pIO ﬂ‘.l -

5.5, On the basis of th» above discussion, the
following relatives should be covered for the purposes

of gsection 1A, second paragraphs1

(a) wife or husband,?

(v) child? including step-~child, adopted
child,4 and illegitimate child5 and
rrand-children or persoas of like
description.6

(¢) parent, including step-parent, and
grand-parent,

(d) brother,! including that by half-blood
or uterine blood, ana his issue,

(e) sister,a including that by halfeblood or
utsrine tloo:, and her 1iissue,

9

(f) aunts aand uncles and thelr 1ssues,
(g) widowed daughter-in—law.‘o
(h) widov of brother.11

S5eCo it ic also proper that persons in the womb at
the time of death should also be covered, if

2
subsoquently born ullve:‘“

1. See Appendix 1, clauses 4(1) and 4(3).
. 42 to divorcad spouses, Sce paragraph S.1, infra.

. fcg pararraph 10.6, infra and Appendix ¢
Clauses 2(1) and 2%25. ’

4. .ee paragraph 10.1, infra and Appendix 1, Clausep2(?
5

. See Appendix 1, clesase 2(2) and paragraph 10.4(i),
fra. '

G. Bee purasruph 10.4(1ii), infra.
7. ee purngraph %.4(2), supra.
8. See paragraph $.4(a), supra.
9. See paragraph 5.4(a), supra.
10. Paracranh 5.4(b), Bupra.

11. Paragraph 5.4(b), supra.

12. See Appendix 1, clause 2(), Compare section
99(1x), Indian Succecsion Act, 1925.

W



Do md 5.7. While denline wi th the queation of persons who
::::::ij should be entitled to romk as bencticiaries, some
comnents ~re in order an to divoiced Spouses. In
vmsland, the exprecsion mwife” ot occurring in the
sutnl Accidents legislatioan wag judicially construed
as not including a éiverced wife.1 However, 1n 1982,
tne law wno amended. ‘ection 1(<){a) and section
1(4), Fatal A cidents Act, 1976 {as amended by section 3
of the Administration of Juvtlce Act, 1982} provide
that the exprecuion "dependant' ment, inter-alia, the

wife or husband or former yife or sban £

decnased., 1t is also maue cleur thit tha reference

to the "former ulfe or nusb:né " of the deceased includes
a referance to ; person who3e marriye to the deceased
has been annulled or deelnred wvoid, aa well as a

person whose marviar e nae boen discolved.

On merits, thiv is a good provisiony On the
pacsings ot a decree O divorce or nullity of marriage,
tme court generally orders n, spouse to make to the
other spouce, periodical payments by way o maintenance.
If the spouse vo ordered to pey maintenance dies,
1iability should survive axcinst the esiate of the
deceaned, ..ut in India, this has now been achieved

Judiciollye. Hence no statutory provision 18 needed.z

.+ in the He.de fhiu disposes oY one vpoint conceraing the second

¢ omp of

1" e eXeCUw part of section 1A, Secoud paTRIraph of the existing

ter, dmie

w0 trator Acte Thot paragraph furthor provides that the auvit
repre=

wertitives ahall be brought by, and ia the nume of, the executor,

administrator or represontative of the person deggased.

oofdrow ConsBtruc

tion Co,

{- Pay Colling ve Taylor ¥
_g__!tig.!, 15757 1 A11 R,

2, Arupa v. Dorothen, t.lese 193% 5.C. 216.



Sutt b,
Wame (Ll =
wFLee o
Ppropos L.

Payment
Un: 8.0

Qo ur t-
proposl,

The expre.sion "representative" in this context meant
the "ife, husband or parent or child,' = 1.9+ the person
entitled at present to th- benefits of the Act. It is
well understood that the claim made by the representativ:

i e sentially a claim on behalf of all the defendants.2

Yurt-:er, even if one of thec dependants does not
put in a claim, that coes not deprive the others of
their right to compensation.3 The suit is for the
benetit »f alle The relief 1& given not to a class,
but €0 individuala.4

5.9, It may he noted that the English Act5

expressly
allows a sult by the heneficiaries, 1if the executor or
administrator does not bring an action within the

specified provision. There should be 2 similar provie

gion in the Indian Act. 1ts utility 1is obvious.6

510« Another point requires consideration in the
interests of speedy disposal. If the defendant is
advised to pay money into court, it should suffice that
he pays it a5 one sum, which 15 intended to cover the
compensation payable %o all persons, without specifying
the shares nf the relatives., 8uch a provision should be
inserted in our Act, so that the defendant payins into
court is not bothered with the subsequent stages of

the trial which would be concerned only with the
apportionment o compensation « a matter in which the

defendant would have no interest.7

1. cot Kumarl v. Chittacon E&E Su Cosy A.i.R. 194"
%a%. 19§, 199, paragrapﬁ 5% (roviews caces) .
2. N?!ISTi %gsgr?%g ve Anuvrata, A.I.R. 1966 Punjad
s ei'e J o
3. (1970) 82 Punj.L.k.42,45, noted in the Yearly Diges-
4. Concord Indiza Insurance Ca. Ve §§;§ggg§;gg_gxg;,
A T.R, Ker. R 0, paragrap .
5., Section 2(2), Fatal aAccidents Act, 1976 (English),

6. See Appendix 1, clause 4(2).
7. See Appendix 1, Clause 9,
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CHAPTER VI
DAMAGES s SECTION 1A, THIRD PARAGRAPH,

6.1, We can now come to the gquestion of demages, The
third paragraph of section 1A of the Act of 1855 reads

as under te-

"and in every such action the court may give such
damages &s it ma; think proportioned tc the loss
resulting from suc! death tc the parties respecti=-
vely, for whom and for whose benefit such action
shall be brought, and the amounts recovered, after
deducting all costs and expenses, including the
costs not recovered from the defendant, shall be
divided amon: st the before-mentioned parties, or
any of them, in such shares as the Court by the
Judgement or decree shall direct."

6.2, It will be noticed that under section 1A, third
paragraph,1 damages are to be proportioned to the "loss

resulting from death to the parties respectively", for
wnom and for whose benefit the action shall be brought,
The nature of the 'loss' to be compensated is not
described in the above provision (nor in the gorrespons-
ding provision in the English Act). The question,
therefore, naturally arises, - what is the nature of
the loss to be compensated? The answer to this questior
depends on the view which one takes with reference to a
deeper cucstlon, namely, what ocught to be the conceptior

of tlhe law as regords the interests of the dependants?

Havins laidi down that survivors interested in a
man's 1ife should be compensated for the injury which
they sustain from the wrongful act causing his death,
the law must also answer the question = in respect of
which interests (ni the dependants) ought the compene-
sation to be provided?

1, Paragraph 6,1, gupra.



feinp.ble 6.3, The interest of the survivor in the continuance of
and in-
baing.ble the 1life of the person dying may be material, or jntangible,

knterests. or botn., A material interest consists in (i) the present
enjoyment of the pecuniary benefits or material advantages
having a value in money, <hich are brought to an end by
the death of the person dying, or (ii) in a reasonable

expectation of the enjJoymont of such benefits or advantages,

An intangible interest in the continuance of life
consists in the natural ties of relationship o} close asso=
ciation wit! a particular person and the moral comfort and
companionship arising thereout.1 If compensation is to be
me.ured with reference to the interest affected, and is
tc be fair and Jjust compensation in money for the destrue
ction of that interest, then it should include compensation

for the intangible interest as well as for a tangible

interest, It should include a solatium also.2
hﬁmmnual 6.4, Having taken these aspects into consideration, we
1
Fugres recommend that section 1A, third paragraph, should be
gPor lose,

i widened so as to covere damages for loss of the nature

indicated above.s'a

Incidentally, it may be mentioned here that in England,
by @ recent amendment of the Fatal Accidents Act, 1976,
provision has been made allowing the parents and spouse of
tire deceased to claim compensation, specifically for

"bereavement®, subject to @ maximum.5

1. Owen Dixon, "Survival of Causes of Action" (1343) 1
Univ., Queensland L.J. 1, reproduced in The Jesting
Pilate, 238, 243,

2. Owen Dixon, "Survival of Causes of Action®™ (1948) 1
Univ,. Queensland L.J. 1, reproduced in the Jesting
Pilate, 238, 243,

3. VPeregraph 6,3, supra
4, Appendix 1, clause 6(4),

5. Section 1A, Fatal Accidents Act, 1976, as emended
in 1982,
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The common law did not allow damages for bereavement.1

6,5. Another point concerning section 1A, third paragraph,2
may be mentioned at this stage., In our view, a specific
provision to the effect that the damages should be propor=
tionate to the injury is needed, and the present provision
may, therefore, be retained, However, we recommend in

this paragraph certain verbal improvements and acdditions
which will be apparent from the draft appended .at the end

of this Heport.3
6.6, It is also necessary to make an express provision

as J funeral expenses.h

In a Kerala case.5 the following observations occur on
the subjectiw
"Another head of compensatory damages, that may fall
within the scope of section 1=4A, is the expenditure that the
relatives have met for the medical treazatment and the funersl
of the deceased,
"(7) The heads of damages recoverable under section 2 ares
i) Pain and suffering undergone by the deceased;
1i) Loss of expectation of lifej

1i1) Lose of eurnings and profits upto the date of
death (but not of future eurnings);

iv) Medic:l and hospital expenses, if incurred;
v) Funeral exi.enses, where they have been paid out
f the estate of the deceased,"
In our view, 1t would be desirable to make an exure.s

provision for funer«l expenses,

1., Salmond and ideuston, Torts (1981), page 54&, and cases
cited therein,

2. Paragraph 6.1, supra,

3., See Appendix 1, clause 6(1),

4, Appendix 1, clause 6(3).

Se Coneord of Indla v. Sugﬁgmggiﬁ Iyer, A.I.k, 1964 Ker,
» y paragraph enon Madhavan Nair, JJ. =

Judgement by Madhfan Nalr, J.).



:zriftion' 6.7. 'We recommend that a provision as to the
;:if?ﬁen' apportionment of compensation awarded may 8180

be usefully included, somewhat on the following

linesst=

"(1) Where the compensa ;;gg ag _pot been

otherwise apport rt

t amon @ persons entit

(2) The Court may in its discretion posipone
ghe d;str;pu&;gg of money to which minors are

ent may direc ayment fr

undivided fqg@."1

1. Appendix 1, clause 10,
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CHAPTER VII

SIDOW'S RE-MARKIAGE

7.1, In regard %c the persons entitled to
compens:.tion and the possible bars teo their right
to recovery, one question that needs consideration
is the position of the widow who reemarries, The
precise questions that have arisen in this context
are te ‘

i) Is the widcew who hés re-married entitled
to compensation?

ii) Is the widow who has not yet re-married,
but who has a proapect of re-marriage,
entitled tc compensation?

It will be convenient to deal with the
position sepera. . cly with reference to each of the
two situations enumerated above,

7.2, Where the widow has already re-married by
the time the claim petition comes to be determined,
her dependency on the estate of the deceased may,
for all practical purposes, be szid to have come
to an end, On this reasoning, the Allahabad High
Ccurt has held that the w;dmw who has re-married

is not entitled to compensation.1

7.3, Where, however, the widow has not yet
re-married and the questicn tc be considered is as
tc the effect of the prospect of her reemarriage,
the question is not easy of soclution, F:r any court,
it is difficult to assess satisfactorily whether,
and i so, when and with whom, the widow has 2
"prospect" of re-marriage, A case from Karnataka

illustrates the very delicate task which the court

Te Oriengg% Fire & General Insurance C Ltd.
V. Chendrewati, K.%.ﬁ. T68% A11, 17%, 78,

paragraphs 10 and 11,
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must perform, w.en the court comes to be faced with the
question of assessing the prospect of reemarriage cf a
widow.1 The claimant in that case was a Muslim widow.
when she was crosseexamined before the (laims Tribunal
constituted urder the Motor Vehicles Act, her age was 21
years and she clearly deniec that she had any intention of
re-marrving, Nothwithstanding her denial, the Claims
Tribunal, after considerlng whet {in its opinion) were
npeal and lmminent" prospects o her re-marriage, quantified
the compensation to be awarded tqher on the basis of only
five years' purchase value, On appeal, the High Court
held this to be a wrong approach, The High Court stated
thr+ 1t was true that in the case of Muslim claimants,
their personal law treats merriage as a civil contract

and the re-marriage of a widow does not attract any social
ostracism, Even so, according to the High Court, a higher
standard of re-assurance as to the reallty of the prospects
of such re-marriage and cf its bheneficial economic reper-
cussions on the dependant widow was necessary, before her
prospects of re-marriage could be taken into account in
fixing the amount of compensation, That was lacking in

this case, according to the High Court,

7.4. The point has arisen before the Delhi High Court
also, Comrenting on the difficulty of determining the

sestion of prospects of reemarriage, the Delhi High Court
observed as under in a judgement reported in 1976 3=

"Sp lorng as there is no Jegislative reform, the
possibility of the re-marriage of the widow claimant
must continue to hold the centre of the stage in
Indis, The judges will countinue to be engaged in the
guessing game of sizing up the claimant's chances of
finding a new husband and bringing the dependency

to an end,

1. Fajabi ve Ib ntal Fire & aral Insurance Co,
11 I‘e. ol site am. 0.

A..2. Jam ‘al Sl!lg" V. Jﬁ!ala De!&. A.IvlLO 1976 Oelhi 127‘131



English Law,

7.5, In this context, it may be useful to
note that in Ensland, previously the prospect
of re-marriage ©i a wicow was considered to
re & relevant considerction for assessing

tha guantum of damages payable to aer on

tre veath of her hustand, The guestion
wrether the wedow, on reemarrizpge, forfeits
the ri-ht tc claim damapges arose before the
YoLee of Lords in an interestit | case, The
Juicement conteins certain strong arguments
ajninst considering t. o prospects of
re-pzrrizge s relevant to the assessment

o7 damapges tc be granted to the widow.1
Lo diplock pointed out that the prospects

of marriszce might themselves be afiected by
the amount of the award of camages, sc that

the larger the damages for the lost dependency,
the better would be the widow's chance of

obtaininz another husband.

48 has beon pointed out by a lezrned
writer,z it wag not necessary for the House of
Lords to consider what will be the measure of
damages for the lost dependency, if the widow
had re-married after the husband's death but
beafore final award of danages. DBut he points

sut -

"It is of interest, nowever, that

twice in his apeech Lord Diplock

1. Ma;%ett v, Mclionagle, (1969) 2 v.L.K. 767

P R.V. Baker, Note (1969) 85 L.Q.k. 305, 306.



Paragraph pointed out that amount of the dependency

7.5. contd.
should be estimated 'nt the date of his (the
husband's) cdeath!, If the vidow marries again
after her husband's deatli, ought Llhie compene
gstion that bacame payabie on his death be
reduced beczune of a subseguent evenlsuch as
ber ro-narriage? The widew's expectation of
life will, of course, be taken into considera-
tion ir czleulating the amourt of the payment
which she iz enti*led to receive, but her
re=marrisge might be regirded as an independent
act arisins after hor right hag vested in her,
If there %< evidence th:t she has refused an
offer of marriage, con this be used to reduce
her claim to Jependency on the grouad that it
was her duty to taks reasonable steps to limit
her loss? Again, if a widow who has read the
Law Repcrts reelises that financially 1t may be
better for her to live in s8in than to pet married
before she has received her dependency payment,
ought the law to encourage her to do so? Of
course, if the dependency payments were an annual
payment to be made only until reemarriage, then
the answer would be a simple one, but if it is a
lump sum that becomes pavable or her hushand's
deeth, then she ought to be entitled to it in full,
evel: though thereaitel she takes the independent
step of petting ree-marriel before the sum has

been nald o her,

“A final point may be of interest, If the
widow Lias suffered a severe accident to her face betw

veen the time of her husband's death and the

csovcon
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"caloulations made at the trial regarding her
dependency, will the damages be substantially
increased because her chances of re-marriage
have lessened during the interval?"
7.6, The problem was solved in England by intervention
of the Legislature, which enacted the Law Leform (Miscella~
neocus Provisions) Act, 197¢. Section 4(1) of the Act’
provided that "in aspessing damages payable to & widow....
there shall not be taken into account re~marriage of the

widow or prospects of her re-~marriage”.

%D The provision has been re-enacted in the Fatal
Ac..dents Act, 1376. The present provision in England on
the subject is in the following terms, a8 contained in the
Patal Accidente Actzz-

"(3) In an action under this Act where there
fall to be Bassessed damages payable to a widow in
respect of the death of her husband, there shall
not ve taken into account the re-marriage of the
widow or her prospects of re-marriage.”

This provision settles the matter, It is, however,
possible to say that the Bnglish provision goes too far |
in disregarding even actual re-marringe of the widowj.

This proviaion wase, as stated above, first inserted
in England in 1971, in view of certain judicial decieionas
vhich had pointed out that it would be very difficult for
a court to embark upon an inquiry as to how far a parti-

cular widow has “prospects" of re-marriage.

Edat ey — - - S T D o T s S M, S e O

1. Section 4(1), Lawd Reform (Miscellaneous Provisions)
Act, 197! (Eng.). OUee now section 3(3), Fatal Accidents
Act, 1976, as amended in 1982,

2, Section 3(3), Fatal Accidents Act, 1976, as amended
in 1982,

3. See paragraphs 7.9 and 7.11 infra.

4. Section 4(1), Law Reform (Miscellaneous Provisions)
Act, 1971, replaced by section 3(2), 1976 Act, again
replaced in 1982,

5. Buckley v. Allan, (1967)/A11 E.R. 88R 539
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7.8, It may be mentioned that when the Law Reform (Misce—
llanoous Provisions) Bill (as introduced) was under debate

in the hHouse of Lords, very strong views wers exprasased
against tresting the prospects of re-marriage as relevant %o
the nssessment of compensation. The Bill as it then stood
presumabaly allowed the court to take into account her actual

re-msrriage. The most vociferous objection was that of

Baroness Summerskill, sand it may be of interest to quote
cne passage from her speeoh.1 -

"Finally, I eay that it is lewentable thut ncble Lorde
by this Amendment should seem to perpetuate in our courts
thie crude sspessment of the value of & woman, oblivious %o
the mental strese to which she is subjected., Again, I
should like to emphanise that the widow should be regarded
a8 having been the working partner of her late hugband for
whom she has worked in +he home, reared the children and
has thus enabled him to earn his wage or salary and to
improve bie skills. 4&s I said on Second Kemaing, that was
just one phase of her l1ife, a phase which has had e tragic
ending. Her finmancial compensation should bear no relation
ship to the next phase, whether she marries or remains

single,"

T.9. It is obvious that there is need for reform of the
law in India, At the same time, it should be pointed out
that the English Act? seems to have‘gune too far in exclude
ing, from consideration, not merely the prospect of re-
marriage, but alsc the actusl Ye=maryicsge of the widow.3

To prohibit the court from auch an inquary ig to disregard
reglities. 1In fact, even in England, the provision as

enacted has not beer welcomed by everyone. It has been

V. Baronness Summerskill in (1971) Vol. 218, House of Lords
Pebatos, col. 539540 (6n May, 1971).

2. Section %(3), Fatal Accidents het, 1976, as amended in
1a82,

D« Bee paragraph 7.7, supra.



criticised by the English Law Commiseion,1 as also by the
Pearson Commission on Personal Injury.2

.mondt'a 7.10, The editors of the latest edition of Salmond on
o,

Torts record their views as undersz—
"This legislation shows that change is not egquivalent
to reform; it has led to grose injustice, not least in

that the gourt may be obliged to disregard a vital fact

which has happened, namely, the widow's re-marriage to

g wealthy second gggbagg."4

vomission's 7.11. In our opinion, the Erglish provision relating to

few ag to 5

he re- re-merriage (which we have quoted above’) ie partly good,
arrying

idow, and partly tad. In so far as it requires the court to dis-

regard the prospects of the marriage, it is good, as it
saven the court from the task of embarking upon an aimless
inquiry. XYowever, in sc far as it requires the court to
disregard even the sctusl re-marriage of the widow, it doeas
not appear to be a scuné ore. After re-marriage (assuming
that re-marriage takes place before the trial of the clainm
concludes), the court kuows thut the woman will receive
support from some other source. The court snould not be

reguired to disregard that reality,

kecommenda- T.12. In the light of 3ihe above'discussion, our recormenda=-
tion Te=

merding re- tion is that the court need not mssess the grospects of ree-
surriage

of widow, marriage of the widow, but, at the same time, the court must

take into account the actual re-parriage of the widow.6

— - ———— -t "~ - ——

1. Law Commission of Bnglana, keport on Personai Injury
Litigation (Law Com. Ko, 56).

2. Pearson Commission (hoyal Commiseion on Civil Liabili~
tles and Compensation for Fersonal Injuries) Keport
(1378) Cmd, 7054, para 411,

3« Salmond end Heuston, Torts (1981), pa.e 548 (edited by
Heuston and Chanuers),

4. See also Atiyah, Accidents Compensution and the Law
(\3rd ed.) page 124,

5. Paragraph 7.7, supra.,
6. Yee Appendix 1, clause 6(2).



GHAPIBE VIIL

MULTAPLIGLITY OF BULTR: YEQTIUN 2

potion 2 -~ 8.1, Wa now proceed to a considernti
Iret pATt. on of seation 2 of the
Aot, Curifously, the section begins with the worde "Provided

that", The neotion really conmists of two parte. The first

part readm:

"Z. Nob more than one mpib tu_be BIOURRE.
Provided alwaye that nv more than one motion or

suit shnil be brought for, and in respeot of the

same &ubjoot-matter of complaint®.

The mecond part of the sectlon reada:
"provided thnt, in any auch actlon or suit, the
exeoutor, administrator or reprementative of the
daceased may innert a olaim for and recover any
psouniary loas to the eatate ol the deceased
ocoumionsd by such wrongful aot, negleot or
defnult, whioh sum, when recovered, shall be deemed

part of Lthe nanets of thae entnte of the decemned.”

Jootion 2, A.2. The firet purh' of the seotion is inteanded to prohibit
first part -

fecommenda-~ & multiplicity of nctiornm, and requiree no changes of sub-
tion for

sinor stanoe. But a fevw minor verbal chanyas are neoceseary in order
rerbal
chnnges. to bring the language in 1ina with wmodern lesal usage, Thoeme

will be spparant from the draft which ve ara appending to

thin Roport.2

seotion 2, 8.3, The prcend pnrt3 of meolion 2 dealn with a much more
second part

ginor verbal fimportant mrtter, 1% pormits the executor, administrator or
¢change

needod, reprepentative of Lthe dageansd to inmert a onlaim tor an’

recover peouninry loss to the estate ocosnpioned by the

wrongful not, nogligeunce or default,

S B B o WY B b be e Wl WA e Y e A <o it i D S W N B S A S B4 20 o £ P e AR e 0

t. Raragraph B.1, gupra.
2, BAppendix 1, clause 9.
3. Paragraph A.i, Suprgp.
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%z;::-. 8.4. The Zuprene Oourt had ocommicn to compare the
] sontenta of sactions ! and 2, and obmerved anm follown's-

"The onuws c¢f action uvder Seoticn | and that
under wection 2 are differemt, Wbile, under
ssotion 1, damagee are receverable for the benefit 2
of the persons mentioned therein, under seotion 2
compennation goem to the benefit of ihe estate)
vhereas undor seoction | dammgen are payahle in (.)
respeat of loes sustained by the persons sentioned
therein, under seotion 2 damages oun de alaimed
dnser 8lia Tor lomss of expectation of life. Though
in come casenm parties that are entitled %o ocompense-
4ion under doth the seotions may happen $o be the
sane persons, they nesd not necessarily be »oj persons b)
entitled to benefid under section | may he 4ifferent
from those olaiming under section 2. Prima faclis ae )
the two claims are to be based upon different causes
of action, the claimants, whether the same or
d4fferent, would Le entitled to recover compensation
separately under both the heads. If & person taking
benefit under bosh the seotions is the ssme, he osnnot
be permitted torrnoovcr twiae over for the same loss.
In awarding damages under both the heads, there shall
not be dupliontion of the same olaim, that is, if
any part of the oompenmsation representing the loss
0 the estate goeam into the oaloulation of the
peroonnl loss under aection 1, that portion shall be
oxoluded in giving compensation under section 2 and

Yige yersa."

1. Ssbald Motar Bervias Lisd. v. RuJLK. Yeluswends A.I.2.
1962 8.0, 1.
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8.5. It 1 settled law that under the Fetal Accidents
Act the liability under section 1 and the liab1l4ty under
neotion 2 are distinot, different and 1ndcpondont.' Under
ssotion 1, damages are recoverable for the benefit of

persons mentioned therein as Jogp suptiained by thep. In

oontrast, under section 2, damages are avarded for the

recoupment of the pecuniary lops to the eetate of the

decensed as a result of the scoldent. The two olaims are
based upon different ocuuses of aotion and the claimants
vould ha entitled to recover compensation saparately under
both the heads, If, however, the person who takes benefit
under section 1 happens to be the same person as entitled

tu cumpensation unier seotion 2, there oanno$ be duplioation
0f the same claim and qompensation avarded under seotion 2
for the loss of the estute of the deceaned will be taken
into anoount in the onloulation of the componsation payable
to the alaimunta under meoction i,

The olaim thus relates to economio 108!-2-3“

8.6, No change of substance is needed in this portion
of the sesotion, liowever, minor verbal chanyges are needed.
Thease will be evident from the re-draft reconmended by us

28 contained in an Appendix to thise Roport.5
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1. Xahim v. Seyari Bsi, A.I.R. 1973 Mad, 83, 88,
20 Ku0uB, Iva3 v+ LuKe NadXs A.I.K. 1970 8.0. 378 376, 377,

pars 4,

5. Baid Eande v. Batel Uhivapben, I.L.R, (1966) Guj. 500,

4+ Bugioeers Juterostionel v. Hunuasntbs Rein. (1974)
‘ M.L.J. 370

5. Appaondix 1, ulauxe 8.
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SUAPTRR_ I
FROCRUURY 1 SRCIION 2

9.1. We may nov deal with certain procedural matters.
Beotion 3 of the Act is relevant in this respeot and
readw aa followni~
"3o RAASNRALL shall deliver partioulers, etQ. -
The plaint in any such motion or muid shall give
n full partioulnr of the parson or persons for whom,
or on vhose hehalf, such action or suit shall be
brought, And of the nature of the alaim in respeot

of whioch damages shall be sought to be recovered.”

9.2, The portlon relating 4o nature of the clain is

redundant, in view of the specifie proviaione in the Jode
of 0ivil Procedure s to aontents of platnt.' and should

be omitted.

9.%, When meution 3 provides that the jlaint muet glive
particulare of the nature of the ciaim, the scotion, of
course, oontemplates that the loss must Le set out with
reasonsbla datail) bsoaune, after all, the clnim in for
damagen for the 1001.2 It would be better if the section
sxpressly mo provides, and we propose nocordingly.’
Oppertunity may also be taken of fmproving the languagse,

which is, a$ preawnt, archaia,

9.4, I+ may also be provided that there shall be filed
with the plaint en affidavit by the plaintif? in which he
rhall otuts that to the bost of his knowledge, information
and beliuf the persons on vhose behalf the muit is brought
as st forth ir the plaint are the only persons entitled .

te Ordnrﬁ, Rula 1, Cedw of Civil Frocedurs, 1908,

2, o0 = (‘) mm ¥ Wg A.I.R. 1938 ’0‘«353!”50
(b) Bgiher v. Maurios, A.I.R. 1934 Oal, 653,638,

3, Hee Appendix 1, alause 11(1).
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or vho oluiwm %o he antitlud %o the benulit thoruot.' The
oourt in which the puit Le iustitutel, LI of opinion that
thers uro wuffiofent venaonu for Aulng wo, may dispense

with the t11ing of tre nfflduvit.z

2.5. It aay further be provided that where suits are
brought by or fur the benefit of two or more persons
oleiaming to ba entitled, ss wife, humoand, parent or child
of the deouasod, ths court in which the nults or either

of them wure pending may make suoh order as deens jusy for
the detarmination, not only of the question of the
l1iability of the defendant, bu¥ also of all questions as
%0 the persons entitled under this Act to the dameges if

any, that may be rooovcrod.s

9.6, It may also be nseful to have a provision setting
out the proosiure for determining questions of 1liability
and questions of oleim. The former - i.e. questions of
14ability ~ ahould preferably bde determined first., A suite

able provision on the sudjeot is rcoommondad.‘

9.7. The provinion oontained in the axisting Aot that the
olaim under the Aot must he made on hehalf of all) the
Aependants, rnises the queation as to what is to happen if
the suit is brought by only some of the benefioiaries. As
was pointed out in a Kerala 0100.5 to whioh a reference has
alresdy been undc.6 %0 hold that & suit should be dismissed
beocauss the other benefiolaries sre not on record, would

be to take too technioal a view, In that particular case,

the objection on thes svore of non-joinder hnd been overruled

- - - " O B e A W S W D DS SIDS S IR

- - e on o

1,. Appendix 1, clause 11(2).

2, Appendix 1, clause 11(3).

3, Appendix 1, clause {2,

4. Appendiz {, alauseo 13,

5. R.B. Fader v. Jhatohames, A.1.R. 1970 Ker, 241, 246.
6. Paregraph §.2, guprs.
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by the #risl ncvrt, whooe view vne npheld by the Righ

Court, To avodr punk contreyeredor arding elunvhere,

1% may Lo proper tc make an wxpresy provivion nn the

rubjeot Lo onaure that the nen~joinder of gome of tho

veneficiuries shall not be & ground fnr Atamisnal of the

suit brought by the other Lenefioimries but the oourt mmy,

vhen pawsing the deocres, raks smuch provipsiony in the

deoree us 1t way oconmider Just in ordsr to proteot the

interests of the benefioiaries not Joinod.'

le Ber Apperosr 1, clause 4(4).

)

b)
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SHARTHR X
RAFINITIONS: SROTION 4

10,1, In the present Aot $he definitions are placed a$ the
end, in section 4. The word "peraon”, it 4» provided,
&pplies to dodies politio and oorperate. This definition 1s
ne longer required, as the expression “person® is defined in
seotion 3(42) of the Uneral Clauses Aot, 1897, whioch will
become appliocable %o the proposed nev Aes, The definition

of "person" shauld therefore be omitted.

1042,  The present Act defines the expression "ochild" as
including son and daughter, grandson and grand daughter and
step~son and step-~daughter. It also defines the expression
"parents” as including father, mother and grand father and
grand mother. In the light of the oonsiderations already
lcnttencd.‘ these definitions may require suitable re-

drafting, which we are separately rooonlondina.z

10,3, 8o much as regards the definitions already ocontained
in the Aot.

Firss, it is necessary to insert a definition of the

Some new definitions also require %o be added,

expression ”1njury'.’ on the lines of seotion 1(6), Bnglish
Aot of 1976,

10.4. Jurther, it is necessary to insert certain other
provisions in the nature’of interpretation, for vhioh
assistance oan be taken from the English Aot of 1976.
These relate %0 -

(1) logitilnoy,4 and

(11) relationship by affinity.’

f« Paragraph 5 (o), MUpIA-

2. Bee Appendix 1, elausss 2(1) (b) snd 2(2),

3« Appendix 1, Clause 2(4).

4, Bes Appendix 1, olause 2(2) and paragraph 5.5(b), guprs.
5. See Appendix 1, olause 2(3).



SHAXTAR X1
RIRUGZICNR FROM DANARED
:o::;- 1t.1, There still remain to be discussed certain matters
l::tod. whioch are not dealt with in the Aot at present. These may

gov be taken up,

First, thers is the gquestion of dedutions from
damages. Often, the perscn liabls $o pay damages under the
Aot argues that oorilin benefits wvhioch mgorue on death
should de dsdunted while assessing damages f0p death. 1)
Blsevhere the matter has been dealt vith by epeoifie ‘
legielation, but not so far in India, As & resulg, cersain

diffioult questions arise in Indis, whioch need oonnidcr-tsta.'

Deduotions 11.2. In $ngland, by weotion 4 of the Fatal Aoccidents Aoh

from damages
"ot peral~ of 1976, 1% was provided that in assersing danages in

<aible under 1)
%he English Tespeot of & person's death in any sction under the Aot,

Aot of
1976, there shall not be taken into scoount any insurance money,

benefit, pefnaion, or gratuily which has beem , or will, H
or may be, paid "as a result of the denth”. "Insurance

noney" was defined, in sectien 4(2) of the Act, as including
return of premiume, The word "pension” was defined to

1nclud¢2 return of sontributions and any payment of &

lump sum.

An.?dn;nt 11,3, This elaborate pTovision wae gontained in seotion 4
of 198

{n Bngland, of the English Aot of 1976, By the amendment of 1382,
a simpler and more comprehensive provision has been substi~-
futed for section 4, in ln;llnd.’ Beotion 4, ss substi~

futed in 1982 in Englsnd, now reads as £ underi-

1. Paragrsph 1.4, iulre.
2, Bee Peagock v. Anusement Bquizment Co. L#d., (1954)

2 A1) MR, 689.
3, Administration of Justioce Aot, 1982 (Bng.).
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“4. Aspeemment of demages: disresard of benefitm

In assessing damages in respect of a person's death
in an aotion under this Act, benefits which have agorued
or will or may noorus to any person from hie estate or

othervime as a results of his death shall be disregarded,”

ad ian 11.4. In Indim, 1% is nov well settled that the amcunt of

Ase lav
) to {nsurance payable to a dependant of the deceased cannot be
ABUTanoe,

deduc ted froa the danages payable under the Fatal Acoidents
Aot.t But questions of ten arise regarding other benefiss
acoruing on death, Thus, it has been held that sI~xratia
payments oannos be taken in%o aooount in assessing
compensation, JNven as regards insurance amount, some
High Courts meke & nios distinction between the insuranoce
amount proper and its "wooeleration”. Thus, the Bombay
viaw in that the insurance amount is not %o be deducted,
but the soceluration im to be dnduo\od.z

Then, there is the question offamily pensien.
Acoording to the Karnataks High Oocurs, family pension
auet bs taken into socount for deduotion, but provident

fund or gratuity oannot be taken into nooonnt.3

Reocomenda~ 11.5. All such oontreversies should, in our view, be

::::ozzo::. avoided., It appears %o us that the comprehensive provision
in section 4 of the Bnglish Aot (as nnondnd).‘ oan be
usefully adopted in India, At the same Sime, 1% appears
proper %o provide gpegifically, (in the Indian Aot), that
the various benefits that were speoifiocally mentioned in

the Bnglish Aok of 1976 (before its amendment in 1982),°

- e oo

{. Anarist Ksur v. c , A IR, 1982

Delhi | (reviews ocames),
2. Eirid Yeerii & Qg. v. Sarein, A.I.R. 1982 Bom. 467 (2.3.)0
3. Daputy Gegerel Nsnager, State Roud Irepspory Uorp. Ve
B, Barcisma, A.I.R, 1981 Karn. 129.
4. Parsgraph 11.3, MDIA-
5. Paragraph 11.2, gupre.
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are also not deduotible, mo that4, on those matters, there
nay noy arise the possibility of different vievs being
adopted in different aourts., Buch a comprehensive pro-
vision on the subjeos of benefits sooruing on death will
settle the posision on importand points.

11.6. Ve are, accordingly recommending an omnibus
ptoﬂ.lio&:.' requiring the oourt to disregard all benefits
acoruing on death, and slso speoifioslly previding that
benefits speoifiocally enumerated in the proposed pro-

vision shall not be taken into acgount in assessing

damages payable under the Act,

D OB U 208 S A 4D OF D S8 AB AD B AN -

1. Bee Lppmd.ix y olause 7.
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12,1, It 1s desirable to disouss at this stage
the position regerding succession certificats. In a
Kerala case reported recently, the Kerala State Road
Transport Corporation sontested the olaim, for
compensation, of a widov whose husband had been killed
in an sccident caused by the negligence of the driver

of & bus belonging to the Corporation. The Corporation
ineisted that tde widow should produce a succession
oertificate, before payment of the compensation oould be
made to her, Aggrieved by this refusal, the widow mov-ed
$he High Court of Kerals by & letter vhich was tr;nod

us & petition. In s judgaent, the High Courp pointed
out that the widow was not olaiming as a successor to
her hushand's eatate, dut was olaiming on her own
aocount and s succession certificate was noi needed in
$he ocase, mbonunc“ the point, the High Court mads

the following observations i-
"Phe assumption that a succession certifioate

13 necessary for payment of compensabion %o
the dependants of s person vho dies on account
of sccoident 1s evidently not correct, In

two decisions of this court in Siaba Insuranss

pffdaer v. Xhankazmss (1980) Xer, LI ¥62),
the saheme of the Indian Yatal Accidents Aot

hes been adverted to.

\. Koshupenng Laksbad v. Shairusdls K.BuRaTa CGRRD:s

A.I.R. 108k Ker. 97, 99, paragrarh % (June).
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"Evidently, that ensotment is brought into existencs
to enable dependants of a person whose death has

been caused b& wrongful act, neglect or default

to claim compensation. But for that Act, there

vould bs no case for the hedirs of a dsceased to

6laim compensation on agcount of death caused by
vrongful aoct. It is to meet this situation that

the Fatal Acoidents namely, the vire, husband, parent
and child of the person vhoss dsath has boen caused,
to olaim loss resulting to them from such du;sh."
12.2. Inetdentally, in the same Xerala case, Hhe
following cbassyvations vere made rogarding siocession
cortificate required vhen a olaim is mads on the hania

gf aycoassioni
"WMM vith the

matter by enabling payments %o be mads at
1eant in respest of small sums of money,
without a suacession certificate being required

to give immunity to the debtor, We are not
going into that question in this onse, for,
sven othervige ve think we will be able to
give relisf to the petitioner herein."

Kochupennu lakshmi v, Chairaen, K.8,R.Ts Corphysy

1.
A LR, 198% Ker, 97, 99 paragraph A (June).
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;;;:;:::n 12,3, We have oconaidered the question whether it 4»
:2:dnd necessary to introduce, in the Tatal Acoidents Act,

& proviaion that no succession certifiocate shall

be required for a olaim under the Act. However,

we think that this is cbvious, and the objeotion

raised by the Kerala State Road !rtnqp&r# Corporation

in the case oited above, 1f we way say 20, betrays a
total misoconception of the law, It is ineomceiwable

Shat such an objection could be made by any Corporation
(public or private) which is properly advised., We do not,
therefore, propose any clarificatory provision on the
above points, at least for the present,

1, Parsgraph 12.2., AUREA.
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1301, As alresdy stated, the Coamission has
propared a working paper on the subjeot and invited
Comments on tentative proposals. Three comments have
been received on the working paper,

13.2. Comments received on gha Working psper from
8tate Qovernment 3!' Himachal Pradesh and the State
Oovernment of Xarmataks Oonour with the proposals

of the Lav Commission, as put forth in the woruing
paper (vhich were subatantially the same as those going
to be set out in the next chapter of this Report).

13.3 On‘}oommlnt on the working paper received

from an individual suggests that the amount of Fatal
Agoident Insurence Poliey should be raised in view of
She rise in the cost of living, In this context, we may
point out that the Fatal Acoldents Act does not deal
with the amount of insursnce polioy nor vith the quantum
of compensation, the quantum 1s left to be fixed by

the oourt, with die regard to all relevant fuotors.

1, Parsgraph 1.12 sURER
3, Lsw Commission File No, 2(1)/85-I10, gerial ¥o.
3. lav Commission File No.2( 1)/8%-10, Serial No.1%.

{ Bl rainapatnan |

12,

4, Law Commission m.- lo.2(1)
g“m N.C. Bimons, Anskepal
sriet).
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SHAFTIR XY

REVIERD_AQX RRCOMMENDER
1%.1. In view of the extensive changes which will have

to be carried on in the Act if our recommendations
contained in the preceding Chapters are acocepted, a
revised Act (rether than a mere amending Act) would be
more convenient, The revised Aet should not have
retrospeotive or}m, for reasons already utitod.
44,2, In Appendix 1, we annex a draft Bill. Its
uﬁral olauses sesk to show, in a concrete form, the
various points made in the preceding Chapters.

1%,3. A oomparative table showing the seotion of the
existing Act and the correspending provision as
recomendsd 4n the draft Bill envisaged by us is given

in Appendix 2.
Appendix
provisions in India providing for eompensation on

d.‘th.

3 oontains & 14s% of selected sbatutory

o——

1. Appendix I, olause 1(3).

2, Bee paragraph 3.1, MIREE.
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AlTENUDIX 1

MALT BLLL
BUGOMMENDATIONY TN THE 1 (RM O A AT BILL

Arrongement of clauses

1. fhort titla, artent, eommencement. and arplient ton.
D, Intérpeatatinng.

1. Ripght of miit for wrongful Jdanth,

N, fnit for benefit of rolativos,

5. Only ona anit perminsibla.

6. Damnpaa proportionnte Lo injury.

7. Benafita not to be taken inte scconnt,
N. 1ntm for Teas to the antnte,

2. ten~y poid into eonrt.

10. Apportionment of acompenantion.

11. P1aint ond affidnvit.

10, lower of conrt.

11, Dotermination of auastion of 1dability hafora

1), Nepeni.

clinim.



THR WHONOFUL DRATH BILL,, 1085
Eraliainary.
1. (1) T™his Aot may e aalled the Wrongful Death iot,

1985,

(2) It extends to the whole of India excepk the
8tate of Jamu and Kashmir,

(3) 1% aball cone in%o foroe on sich date as
Sk Osniral Government mav, br nobifigabion in the Official

before ite cozmencement.
2, (1) In this Aok, unless She context otherwise
Yequires, >

(a) "ohild" includes son, daugiter, grandson,

§rand-daughter, adonted gbilds and & verson %o whoo the
4sgeased atood 4n logo mareniiia)

(b) "parent® inoludes father, mother, grand-father,

randmother, aiap-fatber, stec-other. a persel.uho
' by

mwwm

Z?sﬁ’:ﬂmdﬁtn see olause 2(3), infre.
Ses paregraphs % (é) and 0.4

See pmmp: 65 8).

Bee PrERP £.5(D) and 10.44).

See paragraph

. § P03 LB
> ® & o b o
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WAL hagrn o] i,

Ritht of sult _for MNTOM L denthy.
1. TF the toqth A o [orme han haap earand hy nny

-.-vn!%r'rﬂ‘ n(".' erlact o def ooy t, 'h’ul&![»_iﬂ‘_.ﬁ‘,!Qb,-qa

)
wonld (41 dasth b nat, nnrm"fﬂ. bove antdtint the
tn
Farmr Aninrad ke ba matntadn o mqt o racarar damegeon

11 raaroct fhnrﬂnf, the pareon yhn yant t hovn Biasn J4ahyas
11 Aeath b A nat rristed, ~bal) he 140010 ., 4 ntt for
dm'mr'-\", B butthatindine fhe oaaky of tha payann jn,lrlr‘ml, ,
nnd althaush the death wis_cuuped under glreumatancos
Bﬂaug&éwx An dluw to Qulpable Moideldyd or to gy othor a
offence.

N, (1) Ruary atit heaneht nnsdar thia Ant rhall bhe |
far bhn Lanef it of thoe pedad g, apoc! flad 40 ahenact o
() o7 the poaann whare ookl on oan canand, ot axcapt,
A horninaftar yrovidad, el bo hrgneht hy i 4n bhie

nona of Lha nenontnr ar dndintateratoar ~f the Ancannnd,
3

e~ porarraph 5,5(h) ond 10 (40).

1. 5

L Oee parovreaph 10,13,

2, Beo porecragh 9.7, ‘

W, Varbal foprovenanta bave haen moa, b ;
of thn improved drafting in the Euqiinhisnt nf 1076,

hn.Vor rafarences to injury, sac clauss 3 b ot 1

5. The nxdntineg worde "falony or othar erimes" ip contie
11 hnve heecon~ Innpproprints, Honea the ehangod
wordineg,

fi. Seq gnrarraph W,0

P, Ven o perapryyh 5,7

o byantaea
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of 1976,

g"zﬂ‘ 2
nglis
or‘1976.
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(2) 1r.

(8) there 14 n, oxecutor or adninistragoy
of the deceased, or o
(v) no d\n 1s brought within six\moathy
after the deash by and in the name of
&0 exsoutor or adminietrator of the deceased,
the suit may be brought by and 4n the nane of a1 :
OF any of the relatives specified in sub-section (3),
(3)
are the following, namely, -
(2) vife or husbandf

(b) ongiq, .
(e) kﬂp&mmmm.
(4) prens, ‘

(o) ‘weather and brother's dssus,
(0 mrotberts dsor]

(g) Wm.

(h) Wm.
(1) aunk snd am's Lasise.

S8ee paragraph %+9.

6 )
i riH §1 } « "ehtle".

[

a: m - sise 2(1)b) « "parent",
i. Paragraph

+ Jaragraph

. Paragraph

« Paragraph

Q
d).
n),
0.
£l
0. Paragraph f).

- & % o o
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(4) The non-joinder of some of the
dependants to suit under this Aet shall not be a greund
for dismissal of the suit brought bn the other dependants,
but in such a suit the Court, vhen passing a decree, |
may make sich provisions as it considers just for
prn?octing the interests of the depondants no% on

reoord.
only one suit 5. Not more than one suit shall lie under this
missible, %.3
L 8.2, fir Aot for and 4n respsct of the same cause of actien,
paragreaph _/,
Of. 02 3’
nu;u-g N‘t
976

of 1970.
%!.':iég"t::yonato ¢ ()

o ’ W—mmmm
MWM
mummmmmm“ﬂ
nwmﬂmuhmuum
by the oouxt.

%{3 Z?%,;E;“w (2)

B8 hexudd
cﬁm‘t lrrquen (v) W
t:mab’d z: 1383- :
%i?!;%ﬁnh MM

500 paragraph 50’& '
. Boo P“‘,“ n Qe 800 paragraph 7.1,
2. ver %‘i&z&ﬁ St dents  §.8es paragrah 1.8,

& ye yhiole 7,800 Paragraph By -Q
ch is w0 years un o 890 paragre s O
ﬁz,wuu Ast 1963'(2?’“‘:,1. b nd 6.5,

®
tation Aoty 1908).
3. See peragraph 8.2.



Benefits
acocruing
on death
not to be
taken into
account,

Claims for

loss to the
state,
Seotion 2,
second pere),

8. tessssnsescsscesecse In any .U‘\tmm_m
Ast, the plaintiff may insert a claim fur and recover

any pecuniary loss to the estate of the deceasnd
occasioned by such wrongful aot, neglect or default,
wheh sum, when recovered, ahall be Jeemed part of

the ansets of the estate of the dcoon-od.,

1. Paragraphs 11.4 and 11,6,
2. See paragraphs 11,4 and 11,6,

3. S e paragraph 8.6,



Money paid
in court,

CompareS3(4 )
Engfilh Act

of 1976,

Plaint and
affidavit,
(s.3).

9.  Meney preid into gourt in metiagsction ol 8 cause

of ection under this Act may be in one sum without

specifying the aharas cf the ra]&tivol.1

10, (1) Wnere the compensation has not been otherwise
spportioned, the Court may apportior §t among the persons
entitled,

(2) The Court may in its dimcretion postpone the
distritution of money to which minors are entitled and

may diract paymsnt from the undividod fund.2

Erogeduig
1. (1) Jos sult under thia Act, the plsintiff
h a 2

or on whose behalf the suit is brought, and also to set
out in reasonable detail the loss suffered by eech of

such pnranm.3

(2) There shall be filed, with the plaint in such
s suit, an affidavit by the plaintiff in which he shall
state that to the best of his knowledge, information and
belief, the percons on whose behalf the suit is brought
as set forth in the plaint are the only persons entitled

or who claim to be entitlod tuo the bhenefit thoroof.“

L)

(3) The court in which the suit is instituted,
if of opinion that there are sufficient reasons for
doing 80, may dispense with the filing of the affidavit

required by uub-nction(?!).5

1. See paragraphs §.5 and 5,10,
2, Sce parsgreph 6.7,

3. Bec paragreph 9,3.

b, See paragraph 9,4,

R doe puwragraph 9.4,



Power of
eourt to
deturnine
certain

questions

(NOV).

Determins~
tion of
Question of
1iabilit
?oro e olaim,
. (New) .

Repeal,

88 1o the nersors sutitled under this Aot to ihe denases.

13, o avery ault undar this Agt -

(c¢) the court ahell give an porortundty fLor

(d) + b \ !
(e) agter the Sudgement ia pronounced. the defendanis

4, See paregraph 9.5,
2, Bee psragraph 9.6,
3, Ser paragraph 3.2.
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APPANDIX 2

Conparative Zable showing the sectiap

Bf_the “‘a!“n‘ !." ! the og
Slsuse inireconmended draft Bi1l

Bxiating gegtlon Propossd olause
8ection 1. 1.
Section 1A, firet paragraph 3.
Beotion 1A, second parsgraph W1), W2).
Section 1A, third paragraph. (1),
Svotion 2, first paragraph. 5.
Bection 2, second paragraph, 8.
Bection 3. 1.
Section 4, part relating to
dafinition of "paront®. 2(1) (b)
Geotion 4, part relating to
definition of "ohild" 2(1) (1)
geation %, relating to

Omitted.

definition of *person” .



1.

2,

k.

g

6.

7.

Seotion 824, Indian Railways Act, 1890.

gection W 1) read with section 8(%),

Workmen's Compensation Aot, 1923.

Beotion 3, last pararraph, Employers!
Ldahility Act, 1938 (24 of 1938).

Beotions95(1) (b), 96 and 102, Motor
Vehicles Act. 1939 .

Section %3, Brployeen' State Insurance
Aot, 1048 (3 of 1918).

Bections 346, W7 and 332, Merehant
ghipring Act, 1998.

1eninlation relating to carriage by air.



