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NEW DELHI

No., F.6{5)/69-LC (LS) September 282, 1289.

To
Shri p.S8harkaranand.
Minister fcor Law and Justice,
Government cf India,
Shastri Ehavan,
ttew Delkhi.

Dear Minister,

Tie earlier twe reports (132nd and i33rd} were centred
on the wces c¢f the woren. The rerorc being presented
herewith, the 134th repcrt, 1is focussed on the woes of the
workmen who sustain injuries in the course ¢f and arising
out of their emsloyment ané on the (istress of the
cependants c¢f a workman who loses hic life as a result of
such employment injury in an employnent of a hazardous
hature specified in the Act. The title of the report is -

CIENCIES IN CERTAIMN FPROVICICGHNS

“REMOVING DEFI
KMEN'S COMFENSATION ACT, 1523".

OF THE WOR

The Commissicn, in thie suo moctu exercise, has aimed at
making ihe cencerna2d  provisions more purposeful and
benevolent in keeping with the leitmotif of socio-economic
justice which rpermeates the Act.

: The Commicsion trusts that the recommendations, when
accepted and acted upern, will ameliorate the plight of <the
¢oncernec¢ workmen.

With warm regards,

Yours faithfully,

(#i. P. THAKKAR)

Encl: 134th Report,
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CHAPTER I

INT. CDUCTICH

l.1. Concern for the workers who sweat for the
‘immediate: benefit of the employer and the
‘ultvinates benefit of the Nation is
undersrandable, There is greater reasor fer
concerin when workers engaged in hazardous
cccuprations sucgtain injuries resulting in

temporary, partial, or permanent disablem=ant or

"lose' their lives in the course of and arising

out of such 2mployment. That is the raison d'etre

for the wWorkments Compensation Act of 1923,

1.2. The Bact in its entirety was taken up  for
revision by the Law Commission of india (L.C.I.)
at the initiative of the Gevernment  upon a
reference being made to it. The L.C.I. presented
its report in October, 1974 after the survey and
scrutiny of the Act as & whole. That is the main
reason why the present exercise has been
restricted to the scrutiny of only some of the
provisions which call for attention in the light
of the felt need to remove the deficiencies which
were noticed, erase the Creases wnichk came to

light, an¢ to update the provisions.

1.3.1. Cn May 12, 1584, nearly ten vears after the

¢2nd Report was presented by the 1..C.1., the Act

v s oas
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was amenced with the evident obiect of making it
more benevoclent. Coverage was exterded even to
werkmnen wvhose monthly wages exceedes Ps.1000 (who
were tiil then not protected by the Act),
Apparently, this was dcne upon realising that the
plight of the workman who sustzined injuries
rendering Lim temporarily, partially, or
rermanently incarabze to work, cr of the
dependants o¢f a deceased workman earning Rs.1000
mins. could ot be less pathetic than that of a
workman earning Rs.1000 or less. A great stride
was thus taken in the area of social and eccnomic
justice by so amending the definiticn of "workman®
embodied in  section 2 in conformity with the
recommendation made in the 62nd report o©f the

L.CDIO

1.3.2. Another meacure adopted was that of
substituting a new section 4 with an appropriate
schedule based on the ace of the concerned woerkman
arnd a multiple factor to be applied to his monthly
wages for computing compensation. But while
extending coverage to workmen earning monthly
wages of Rs.i00C plus, and defining thc quantum of

compensation on the basis of the relevant factor,

[y)

a rider was added in the form of Explanation II

o

a fiction that the concerned wCrkman's

£ ey ey e
Creacin?

1.,

3,

wages would be “deemed” ko be cnly Rs.1000 even if
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the wages in actuality were in excess Ct Rs.1000.

s

1.32.3. It needs to be nertioned that the rider

added =uz er Eepiaretion I in 1294 was net niocted

L

Cr inzpired by the L.C.I. in its 52nd Repcrt made

ir 1974,

.40 The stream of time has rapici
in the cource of itz journev revealed a number of
deficiencies in the existing provisions of the Act
and alsc the need for improving and updating the

same. Hence thig suo motu exercise,

1.5. We hope and trust that the recommendations
being made by this report will ameliorate the
distress of the injured workman, and of the

dependants of the deceased workman who loses his

lifc in the course ol and arising out of the
employment covered by the Act. Lt the same time
these recommendations will not cast any

unreasonable burden on the empliover even if the
employer has not made arrangements for f‘gelf-

insurance’ or insurance with an insurance company.

1.6. We accordingly proceed to identify the
Frovisions whkich necd overhauling and to examine

the issues involved in the present exercise.
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CHATPTER IT

PROVISICIIE WARRANTING SCRUTINY

The existing provisions of the Workmen's

Compensatior Act,; examination of which reveals the

for revision in order to rerniove deficiencies,

4
NS

Geserve to be extracted for the sake of rcady

reference: -

'Cefinition of “dependant®

2o {1; (qQ) “derendant” nmeans any of the

following relatives o¢f a deccased workman,
namnely-

(i) a wicow, a minor legitimate son, andé
unmarried leyitimate daughter, or a widowed
mothner : and

(ii) if wholly dependent on the carnings
of the workman at the time ¢f his death, a
son or a Jdaughter whe has attained the age of
1¢ vezars and who is infirm;

{iii) if wnelly or in part dependent on
the earnings of the workman at the time of
his cdeath -

{a) a widower,

{b) &a parent other than a widowed
mothecr ,

(c) a minor illegitimte son, an
unarried illegitimate daughter or a
daughter 1legitimate or illegitimate 1if
married and a minor or if widowed and a
minor,

The underlining in the extracted provisions
is nct in the text but has been added for the
sake of emphasis,

o+
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) a wminor brothber or an unmarried
or & widowed sister, if a minor,

{e) a widowed daughter-in-law,

(£ a nincr child of a pre~deceasec

() a minor child of a pre-Geceased
Gauchter where nc parent of the child is
alive, or

(b
parent of

a maternal grand-sarent if no
the workman isg alive;”®

nefinition of worknan

v

(

“2. {(1)Y(n) fTworkman® rmeans any person
{other than a person whose employment is
of casual nature and whc 1is employed
ctherwise tnan for the purposes of the
employer's trade of business) who is-

Y
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g i
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amount of Compensation

4. {1) Subject to the provisions of this Act,
the amount of compensation shall be as follows,
namely:s-

(a) where death an amount equal to forty
results per cent. of the monthly
from the wages of the deceased
injury;, workman nultiplied by the

relevant factor:
or
an amount of twenty

thousand rupees, which-~
ever 1s more;

(b)Y Where an amount equal to fifty
permanent per cent of the monthly
total wages of the injured
disablement workman multiplied by the
results relevant f{actor;

from the
injury, or

(93]

rws

e < b

s e




2r

ar amount of twenty-four

thousand Tupess, whichs
ever is more.

Explanation 7I. TS e e e e oo 00000000000
L ]

Erxplanation II.~ Where the monthly vages
of & wcrkman exceed one thousand rupees,  his
monthily wages for the purposes of clause {a) and
clause (b] shall be deemed to " be one ttLousand
rupees only.* T

(C) na'xocoaoncaonooboﬁooonaeocanonnoooocooaoao
{ A 13
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Interest an¢ penalty payable in case of default

"4A. (3) Where any employer is in default in
paying the compensation due under this Act within
one month from thre date it fell due, the
Commissioner may direct that, in addition to the
amount c¢f the arrears, simple interest at tke rate
Of six per cent. per anbunm on the amcunt gdue
together with, if in the opinion of the
Commissioner there is no justification for the
delay, a further Sfum not exceeding fifty per cent,
of such amount,; shall be recovered from the
employer by way of penalty."

Distribution of Compensation

“8. (1) No payment of compensation in respect of
workman whose injury has resulted in death, and no
payment of a lump sum as Compensation to a woman
Or a person under a legal disability” chall be

‘made otherwise than by devosit with the

Commissioner, and no such payment made directly by
an  emplover shall be deemed to be a bayment of
compensaticn:

Provided that, in the case of a deceased
workman, an employer may make Yo any dependant
advances on account of compensation not exceeding
an aggregate of one hundrad rupees,; and sS much OFf

such aggregate as does not exceed the
compensation payable to that dependant shall be
deducted by the Commissioner from such

compensation and repaid tc the empleyer,

(4 On the deposit of any money under sub-
section (1), as Compensation in respect of a

R s rm—
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deceased workman the Commissicner shall deduct
therefrom the actual cost of the workman's funeral
expenses, to an amount not xceeding fifty
rupees, and pey the s me to the perscn by whom
such ¥penses were incurred, and shall, 1if he
thinks necessery, cause notice to be published or
to be served on each dependant in such manner as
he thinks fit, calling upon the dependants to
appear before him on such date as he may fix for
determining the distributicon of the ccmpensation.
If the Commissioner is satisfied afier any
irquiry which he may deem hecessary, that no
dependant exists, he shall repay the balance of
the meney to tie employer by whom 1t was paid.
The <Commissioner shall, on applicaticn by the -
employer . furnish a statement showing in detail
all disbursements made,

(5) cmpensation depesited in respect of a
deceased workman shall, subject to any deduction
mace under sub-section (4), be apportioned among

the dependants of the deceased workman or any of
them in such proportion as the Commissioner thinks
fit, or may in the discretion of the Commissioner,
be allotted to any one dependant.

,
16)oaeenn,.,.couoau,,....,,.oo,auno.oa.gc...a
7\ o
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Appeals

730. (1) An appeal sh=21l lie to the Figh Court
trom the fcllowing oruers of a Commissioner,
namely-

(a) &an corder awarding as cempensation a lump
sum whether by way of redemption of a
half-monthly payment or otherwise or
disallowing a claim in full or in part
for a lump sum;

(aa) an order awarding interest or penalty
under Section 4A;

(b} an order refusing to allow redemption of
a haif-monthly payment:

(c) an order providing for the distribution
of compensation among the dependants of
a deceased workman, or disallowing any
claim of a person alleging himself to be
such dependant;

e
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(¢) an order allowing or disallowing any
claim for the amount cf an indennity
under the provisions of sub-section (2)
of Secticon 12; or

{e} an order refusing to register a
memorandum of agreement or registering
the same Cr providing for the

registration of the same subject to
conditions:

Provicdad that no appeal shall lie against any

order wunless a substantial question of law is
involved in the appeal and, in the case of an

order other than an order such as is referred to
in clause (b), unless the amount in dispute 1n the
appeal is not less than three hundred rupees:

Provided FULtherccoceocoocconcoonoocsooccnnnoons

Provided further that no appeal by an
employer under Cl,(a) shall 1lie vunless the
memorand of appeal 1s accompanied bv a

rtificate by the Commissioner to the effect that
the appellant has deposited with him the amount

payable under the order appealed against.”.

Withholding of payments pending appea

"30-A. Where an employer makes an appeal under
clause (a) of sub-section (1 ) of section 30, the
Commissioner may, and if so directed by the High
Cour t shall, pengirg the decisicn of the
appeal, withhecld payment of any sum in deposit
with him,™ 7, o o
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CEAPTER III

FWHICH? PROVISIONS OF THE WOREMEN'S
CONDENSATION ACT, 1523 RECLIEE 70 BE
AMENDED AND LDV D T

3.1.1. Undesirability of leaving the matter of

selection of the beneficiary and alsc the extent

compensation in respect of a victim of a fatal

h

O

accident entirely to the unguided discretion of

the Ccmmissicner .-~ Under the ¥Yorkmen's

Compensation Act, an obligatiorn is imposed on the
empicyer to depcsit with the Commissioner
compensation as preccribed by the relevant

provisions, inter alia in respect of an injury

caused by accident to & workman "in the course of

wn

and arising out of erployment” which injury
results in his death. The compensation SO
deposited has to be paid to the dependants (as
defined in the Act) of the deceased or any of them
ir such proportion as the Commissicner thinks fit
or may, in the discreticn of the Ceommissioner, be
alictted to any one dependant as provided by
gsection £(5) of the Act. The LLegislature has thus
invested the Commissioner with very wide and
unguided discretion, The resultant position is
that the Commissioner in his sole discretion -
(1) may select any one or some of the
dependants to the exclusion of aill
otherg,

(2) may apportion the compensation in such

S ok . s et
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Fxcpertior  az he ray determine arcncst
guch of the ge epencants whem he chcosex
£tC scleci as teneficiaries,

The Lagislature has not armed  tle Commissicner

Moz have any guicelines been frovided s to  in
should ke mace,

Such  teira  the pOELbITn,  the Comrrissicner hase

Lhzentrolled anac ariltrary Plweors te make
ze€lection of the bcn%f101ar1es Cut of the cefinad

dependarts  aopg LO make appcrticnment ze he deems

fic., Tre trfortunate uence is  that the

wiscom of
the Commicsionar a8 regarcsz ‘whc' slhouid share the

Chpersatior amcunt anc,; if seo, 'to vhat extent’

This gives r1:e eo a number of ancmzlije €3, problems

n
!

anc complicaticns, such as

‘1) The same Commi fsicner  may

different vardsticks from case to case, Hig

UCCETSCY in office tay evolve hisg wn

in

Criteria, again, from case to case.

There weuld be » numrker of

—
to
~—

cumlissicners in cvery State ard the norms or

Criteria applicd by each com mrlssiocner  from
case to case would acg cgair differ,
{2) Ne dependant would KNow whether he

Cr she has any right and, if €C, what is his

1¢

o G o Lt e
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tctally 1n the cark as regards thelr rights

i1l the vitigate conclusion ¢t the

(5 Evenn 1f, baving ¢=c¢ard tc the

3
.
QO
3
ot
"
poa
V)]
<
o
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ciroumstances, COnREe or more cupen

iy
o
I
-
[}
~

claim, they wculd havs te rescrt _to

ccet of which they can 111 afferd, i1f they

net satisfied by the Zetermination made

o)
-
o

by the Cormmissicnezr.
It would, thercfcre, appcar to bs ixtremelv unjust
and unfalr tc crive the dependants ¢f a3  workman
whoe has met with a fatal accidant te suck

coesperation, particularly when they would be

n

recling under the tragedy of the 1loss <f the

tread-vwinner. Under the circumstances, we are of

the opinion that instcac of leaving the entirc

matter to the absolutc, uncontrollcd, and unguided

discretion of the Ccrmmissioner, it would be mors

cenducive to Justice to identify the bencficiaries

anc detfine their share in the corpensation payable

to thar.

3.1.2. The Law Comrission cf India, in ics Sixty-

seccnd Report on Workmen‘s Compensation Act, 1923

11
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rresented in October 1¢74, had an occasion to deal
with this aspect. The recommendation of the
Commission 1is contained in paragraph 417 which is
reproduced belcw:-
S It is plain that distribution of the
Conpensaticn amongst the cependants is a
matter entirely for the determinaticn cf the

Cornmissioner and sub—section {5, furniches no
guidelines to hir.

In our view, it is desirable to insert
scme guidelines in this regard, Without
attempting to be exhaustive we may state that
the Ccmmissioner should take into acccunt -

(1} nearness of relationghip - €.G.,
the dependant being the widow,
¢iiild or parent of the Geceased:

{i1) the neans of the Gepencdant and the
extent of his dependence on the
workman:

(ii1) the desirability of not
distribuvting comgpensation amongst a
very large number of persons, -
which ry  lead to its being
frittered away.

Vie, therefore. recom:ziend that the
folleving  Lrovise should be inserted below
section 5(5):

"Provided that in exercising his
discretion under this sub-section, the
Cormmissicner shall have due regard to -

(1) the nearness of relationship of the

“

cependant to the deceased:

(ii) the means of the dependant and the
extent to his dependence on the
deceased:

(iii) the desirability of ensuring that
the amcunt of compensation is not
distributed amongst an excessively
large number of perscns so as to
lead to its being frittered away;
and

12
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{iv) other relevant consideraticrsg.”

3.1.3, The. recormencation in the aforesaid
termns made nearly 15 years back has remained
uhiimplemented till Low. Vie rave acccrded anxious
consideratior. to this probiem, Tt appears that
enacting guidelirnes in the aforesaid terms will

net acequately sclve the rrebklern, Notwithstanding

the <quidelines which are in «general terms, the

e

criticise  levelled inp the course of the eariier
discussion will survive inaswmuach as the
Commiscsioner will Thave vide discretion in the
matter of choesing  or excluding cne or more

beneficiaries and in the matter of apportionment,

¥o ‘whom' tc pay and ‘how much’ will remain within

the sphere of the discretion of the Commissioner,

——

A more fair and just sclution woulgd be to identify

the beneficiaries and define their share in the
compensation. That task nmust bpe addressed

inmediately,

3.1.4. © 'Who' should get the compensation and in

‘what proportion?t - This is a vexed guestion

which calls for blose and careful consideration,

Before approaching the question as regards the

£

wost  desirable soluytion, it would be appropriate

o
G

broacly outline the present scheme ermbodied in

0 bt v et i
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section &/(5) [relating to apportionment amongst
the dependants at the discretior of the
Commissicner] read with secticn 2(1) (ay [which
defines the tern “dependant®]. The emergent
position is as under:-

The “dependants®” have been classified into
three groups -

The first ¢croup consists of widow, minor

legitimate son and unmarried legitimate daughter
¢r a widowed mcther. A person faliing under this
groun is entitled to receive the share of
cempensaticn  irrespective of the fact whether he
cr she was actually dependent on the workman at
the time of his death or not. In other words, a
widowed mother, a widow, a minor legitimate son
and an unnarried legitimate daughter would be
entitled to the compensation merely by virtue ‘of
such relationship with the deceased workmarn, In
their case, actual dependency is not the criteria.,

In respect of the persons falling in the

S

D

cond group, namely, a major son or daughter who

is infirm, he/she nust be proved to be wholly
dependent on the deceased workman’at the time of
death before he or she can be paid any share in
the compensation of the deceased.

The third group consists of persons related

tc the deceased workman who, before they are held

entitled to a share in the compensation -amount,

Las
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nust be shown to be either wholly or in part

dependent con the earnings of the workran at the

e

time cf his death.

And in  case no such dependant exists, the
deposited amount has to be returned ts  the
employer as nrovided by section £(4) of the act,

The Jefinition of the term “dependant®, it

-~ may be mentioned, does not Operate to benefit all

the legal heirs cy deceased workman. It embraces

o

only those relations who, to some extent, depend f

Upon him for their daily necessities. So ruch so

that  even some of his dearest and nearest ones,

€.9., sons who have attained rajority, married 1
A dalrghters and illegitimate daughter, vhether

married or unmarried, are excluded if they are not

dependents on the worke 's earnings. wiolly or in

part, Kinship coupled with dependency, is thus :

lrace the sole criterion for a rerson to fall

1
within the ambit of the cefiniticn of “dependant”,

¥ 3.1.5. It has to be realised that the Workmen's
Compensation Act is a legislation enacted
substantially by way of a social insurance measure

in order to insvlate from economic distress the

1. B.ti. HRabeebullah v, Periaswamy, AIR 1977
Madras 330,

15
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cdependant members of the family of the workman whe
neets with a fatal accident in the ccurse of ancé
arising cut ci his emzlovyment., The basic idea is
to grevent sudden econcmic dislocation in the wake
cf the 1lcss o¢f the bread-winnér and to ensure
continued gprctection of the economic vunbreila
which would have heen extended hac the workman not
lost his life whilst serving his employer. it is
nct a payment by way of compensatiocn on acccunt of
a torticus act. It is a "fatvlt o¢r no fault®
liability created bpy the statute in order to
prevent the domestic ship of tihe workman fron

being scuttied on the sudden demise of the

cartain. The point which needs to be emphasised
is that the compensation amount cgoes not

constitute a part of ti2 estate of the deceased.
The economic assistance which was hitherto being
extended by the Jeceased workman to his dependants
would now be extended tc them in the form of lump
sum compensaticn to be deposited by the enmployer.
Tt is apparently for this reason that not all the
heirs c¢f the deceased workman are treated as
dependants eligible for payment of compensation
under the present scheme, Those whc were not
dependant on the deceased workman or whc were in a
positicn to earn for themselves have, therefore,

been excluded from the scheme of compensation.

16
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The scheme as at present ig rather conplex and
coL.plicatec as has woeen noticed by the Law
Commission in its 62nd Report in paragraph 2.3.

Becides, the scheme dges not defire the propcrtion

in which the compensation should be apportioned.

Under the circunstances, there is good
justification for recacsting the schemne, albeit

adhering to the basic idea of extending the

econciic unbrella to those of the nearest kin of

the deceased werkman whe were dependant con  the

Geceased workman, in preference to those who could

be considered to be capable of earning for

themselves (such as major sons) and those who are

not dependant on the deceased by the nature of

things (such as married daughters) .

3.1.5. Fortunately, stch a scheme, which takes
care of the afore-mentioned basic idea, has been
enacted by the Legislature in the Enmployees'
provident Funds and Miscellaneous provisicns Act
read with the Employees® Provident Funds Scheme of
1952. mhe scheme is comprised 1in para 2(9)
rertaining to the definition of “family" read with
para 70 as regards the payment of accumulations of
a deceased member. It may Dbe profitably

reproduced:~

*2.{g)"family" means-

(1) in the case ¢f a male

17
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member, his wife, his children ;
whether married ¢r unmarried, his
dependent gparents and his deceacged
son's widow and children: ;

Preovided that 1if a rnember
proves that his wife has ceased,
under the personal law gcverning
rim or the customary law of the
community to which the 3nouses
belong , to be entitled to
maintenance, she shall nc longer be
deemed to be a part ¢f the member‘s
family fcr the purmosz o0f this

ccheme, unless the rember
subsequently intimates by express
notice in writing to the
Commissioner that she shall

continue toc be so regarded:; and

(ii) in the case of a female
member ; her huskand, her chilédren,
whether married or unmarrieé, her
dependent parents, her husbkand‘s

dependent parentc and her deceased
scn's widow and children:

Prcvided that if a mewmber by
nctice in writing to the
Cecnmmissicner expresses her desire
tc exclude her husband from the
family, the husband and his
dependent parents shall no lcnger
be deemed to be a wart of ‘the
member*s familvy for the purpose of
thig schemne, unless the member
subsecuently cancels in writing any
such notice,

Explanation.- In either of the
above twc cases, if the child c¢f a
member or, as the case may be, the child ’
of a deceased son of the member has been
adopted by ancther person and if, under
the personal law of the adopter,
adoption is legally recognized, such a
child shall be considered as excluded
from the family of the member;'.

70, Accumulations of a deceased member, to
whom payable.~ On the death of a member
betfore the amount standing to his credit has
become payable or where the amcunt has become
payable before payment has been made -

{

18
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(1) . if a nomination made by the
newber in accordance with para €1
Subsistsy obeeoJOEOQGOBOQVOCOOOQOODU; Cr

(ii) If no romination subsists or
if the nomination relates only to a part ]
of the amoun. standing to his credit in L
the fund; the whole anourit or the part ‘
thereof to which the norination does not X
relate, as the case may be, shall become

ayzble to the members of his family in

equal shares-
ggual pliates

Provided that nO share shall be
Payable to - '

(a) sons who have attained
majority:

(b) Sons of a deceased son who
have attained najority;

{(c) married daughters whose
husbands»are alive:

(d) married 'daughters of a
deceased son ‘whose husbands
are alive;

if there is any member of the family
Otlier than thosge specified in Cls.(a),
(b), (c) ang (d) ¢

Provided further that the widow or
widows, and the child.or~children of a
deceased son . hall receive between them
in egual partg only the share which that
son  would have received jf ~he  hag
survivegd the member, and had - not
attained the age of majority at the time
of the member'sg death;

(iii) in any case, to which the
provisions of Cls. (i) ang (ii) do not
arply the whole amount shall be payable
to the person legally entitlegd to it,

Explanation,~ For the purpose of this
raragraph a member‘s*posthumous child, if
born alive, shall be treated in the same way
@5 & surviving chilgd born before the memberts
death," v, : o ’

(Emphasislsupplied)
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The statutory beneficiaries in whem the

accumulations vest for " eing distributed in equal

shares are the members of the family as defined in

para (g} with the rider embodied in the proviso

that no share shall be payable to sons and sons of

a deceased son who have attained najority and to

married cdaughters, or married daughters of a

deceased son whose husbands are alive, It also

takes <care of the situation where the designateéd

members of the family do not exist, In that

event, the armount is payable to the person legally

entitled thereto (meaning thereby heirs under the

ordinary law).

3.1.7. There are very good reasons for recasting

the scheme for payment of compensation under the

Workmen's Compensation Act on the model of the

Provident Fund scheme (P.F.

scheme, for short) of

compensaticn outlined hereinabove which is more

just, equitable, and beneficial,

(1} Wwhat 1is considered as a gcod
soluticn to prevent economic dislocation of
the family and for securing socio-economic
justice by the Legislature in the case where
a bread-winner of a family suddenly dies in
the course of service [in cases where there
is no nomination under the Provident Fund Act

and the Scheme] for

protection of the

dependant family members of a deceased
employee can justly be considered as good
enough in regard to the dependant family
members of a workman who meets with a fatal
accident in the course of and arising out of
his employment., Whether sudden death is

natural or accidental,

20
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same.

(2) On an analysis of the P.F. Scheme,
it is evident that care has been taken of the
principle which _.forms the existing scheme
under the Workmen's Compensation Act,; namely,
of extending a protective umbrella to the
derendant family members in preference to
those who are capable of making their own
living and are not dependent on others,

(3) Instead of leaving the matter as to
"whom’? to pay and ‘how nuch’ to the
Commissioner as per the existing scheme, the
model scheme identifies the beneficiaries and
defines the proportion in which compensation
is to be distributed amongst them. In the
said schere; all dependants are entitled to
share equally.

(4) Care has been taken in the P.F.
scheme to ensure that the widow of a deceased
workman and the minor children of the workmen
are by the very nature of things accorded
preference —-vis-a-vis the other close
relatives by reascn of the fact that the
rlight and need of the former 1is obviously
greater than that of the others.

(5) The P.F. scheme unlike the existing
workmen®s compensaticn scheme also takes care
of the situation where the deceased workman
happens to be a female;, which aspect has
assumed importance by reason of the fact that
now more and more women are being engaged in
employment,

(6) A widower under the existing
provision has to show that he was wholly or
partly dependant on the workman at the time
of her death befcre he could claim a share in
the amount of compensation, whereas under the
P.FP. scheme he has been equated with a

"widow" and he need not preove actual
dependency.
(7) A widowed daughter-in-law and

chilédren of a pre-deceased son under the
existing scheme must be wholly or partly
dependant on the earnings of the deceased,
whereas in the P.F. scheme actual dependency
is not required to be proved.

(8) As per the existing scheme
dependant parents-in-law of a deceased female

21
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workman are not entitled tc compensation.
Under the P.F. scheme they have been made
entitied to 2z share in compensation,

(%) Under the F.F. scheme the
compensation amount does not lapse if the
Specified dependants do not exist and is in
such an event inherited by the legal heirs.

The P.F. scheme is thus superior to the existing

scheme under the Vicrkmen's Compensaticrn Act.,

3.1.8, In one respect, however, the p.F, scheme
taken as a model needs to be improved upon. While
a nmajor Son mignt be excluded on the premise that
he must be considered capable - of earning for
himself so that the minors who are not capable of
looking after themselves are preferred to those
who have attained majority, the case of a

physically Oor mentally handicapped major son or

daughter would deserve a sympathetic
consideration. The Commission is, therefore, of

the view that such a child should not be excluded.

The scheme which is broposed to be recommended,

therefore, takes care of this aspect,

3.1.9. The Commission accordingly reccmmends that

the definition of "dependant” contained in section
Lhe o1 P Ln section

2(1) {¢) of the Workmen's Compensation Act, as also

the scheme of distribution as contained 13 section

8{5) of the act, should be deleted and should

be replaced by proposed provisions on the

following lines by making suitable arnendmentss -

22
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‘Proposed clause (d) of sub-section (1) of

section 2 in the 1light of The recommendations

(d}  "dependant reans any cf the following
Iembers of the fermily of a deceased
workman;

{i) in the case of a male workman, -

_——— —_— . I =

his wife, his children whether
married or unmarried, his
dependant frorents and his

deceused son's widow and children,

(ii} in the case of female wor kman, -

her husband, her children whether
married or unmarried, her dependant
parents, her husband's dependant
parents, and her deceased son'sg
widow and children.

Explanatior.,~ In either of the above

two cases, if the child of the deceased
workman or, as the case may be, the child of
& deceased son of the workman has validly
been adopted by another person, such child
shall be considered as excluded from being
dependant of the deceased workman,

Proposed Sub-section (5) of Section 8
in the 1ight of the recommendations

{5) Comgpensation deposited in respect of a

deceased workman shall be dealt with ag under ;-

23
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(1) 1If the deceased worknan has left
* -
’ dependants an their number is mcre than

cne, such compensation shall be

apporticned amongst those dependants in

egual shares:

Provided that -

(&) subject to the provisicns of
rxplanaticn ITI tc this c¢lause, nc
share shall be payable to sons who 3

AR
' have attained majority con or before
the death of the deceased workman:

‘o) subject zg aforesaid no share shall i
shall be payable to sons of a |
deceased son who have attained
majority on or befcre the death of

A
the decceased wcrkman;

{c) no share shall be payable to
married daughters;

(d) no share shall be payable to
married daughters of a deceased
s0ng

\; if there 1is any dependant other than those

specified in clauses (a), (b), {c¢) and ({(d):
Provided further, that the widow or
widows of a deceased son, and child or

children of a deceased son, shall receive

24
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between them in equal parts only the share

which that son wculd have received, if he had

survived the workman and had not attained
majcrity or or before the death of the
worknman,

(ii) If the deceased workman has left only
one dependant, the whole amount shall be
fayable to that dependar:t.

(iii) 1In any case to which the provisions of
clause {i) or clause (ii) do not apply,
the whole amount shall be rayable to the
person who, unger the law of succession
applicable to the deceasegd workman,
wouid be legally entitled to succeed to
the estate of the deceased workman on
intestacy,

Explanation I.~- For the bPurposes of this sub-

section, g workman‘s posthumous child, if born
alive, shall be treated in the same way 2s a child
born before the workman's death who survives

him.

Explanation 1I.- For the purposes of this sub-

——

section, = son or dauchter whose Capacity to earn
is affected by any physical or mental abnormality
Or injury shall be treated in the same way as a
son or/daughter who has not attained majority and

shall not be excluded under clause (a) or clause

25
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3.1.10. The Commissicn is firmly of the view that

upen the Act being amended in terms of the

—

recommendations and broposals made hereinabove 3

scheme for compensation in respect of a deceased
———— == & (Ce€ceased

———

workman which is more Just, fair ang eqguitable

will emerge,

3.2, Neeg to amend Section 2(1)(n) to the extent

that it excludes bersons whose employment is of

casual nature from the burview of the act, The

Provision in so far as material reads thys:-

'2(1)(n) "workman” rmeans any person
(other than a person whose erployment is of a
casual nature and who 1s employed otherwise
than for the burposes of the employer’'s trade
Or business) who 1s = —

(i)...

(ii)...*, (Emphasis added) .

Sco long ag the workman is acting in the course of
his_employment, a4 workman who sustains injury or
the dependants cf a werkman who loses his 1life
stand on the same footing as werkmen who are
régularly emplcyed, regardless of the fact that
the employment of the victim of accident was of a
casual nature. Since the Act casts the obligation
to pay compensatien tc an injured woerkman, or the
dependants of a workman who loses his life, in
order to mitigate the economic distress and
€économic dislocation visiting the workman or his

family, there is no reason why a workman who has

26
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1 been employed on & casual bas; s Shculd pe denieg
compansationq Experisnce shoyg that sSuch g
defence is often taken lightly for the sake of
fornm and it Fesults jp a Fretracteg
litigation which the injureg Cr the dependants of

@ deceaseg WOrkman can ill—afforde Since the
Provision for Compeng;

ation jg ONe which hasg
Made wjirp th

1€ objective of imposing an
ccmpensatc

been

obligation
to on 3 Person, who Carriesg
hazardous busincss for

the Purpose

S of his'profit,
for the fake of n '

Such g hazardous trade

business tc carn their

or
Merely

bread, it wWauld pe
Unfajr

have becn “nployed
basig 2

benefits of
benevol;

te €xclude WOCrkmen who
on &

the

It may have been
COns.idergg appropriate in 1923 when the

Act was
framedg

Provisionsg of

Principles embedieg

has to take steps in Order ¢to conform
te  the COnscience of the Constitution,
Previsicen cxcluding the Casual Workmen hag
inappropriate°

Proper that the

It weuld, therefore

+ be just andg

words Srson  whose

'othe han 4
Other than a
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employment is of a casual nature and who is

—— —n

V]

cwployed otherwise than for the purposes of th

employer's trade or business” in the bracketed

portion of the first paragraph of the definition

of section 2(1)(n) arc deleted by amending the

provisiorn.

3.3.1, Need to remove the 1injustice resulting

from treating unequals as egquals by deleting

Explanation II to section 4, The compensation

payable to the injured wcrkman cor the dependants
of the deccascd workman 1s linked to thc monthly
wages drawn by him at the time of the occurrence.

However, Explanaticn II to section 4 provides that

where the wages of a workman exceed one thousand
rupces, his monthly wages for the purposes of
clauses (a) and (b) shall be 'deemed’ tc be one
thousand only. In other words, while a workman
earning monthly wages exceeding Rs.1,000 is
entitled to compensationh, the compensaticn has
becen delinked from his wages. Fer the wcrkman
carning more than Rs.1,000, whatever be the
monthly wages, by a fiction intrcduced by the

deeming provision contained in the Explanation,

the ccmpensation would be computed as if his
monthly wages 1s only Rs.1,000. Even 1if his

—— ———

monthly wages is Rs.3,000, he would be paid

compensation

s if he was earning only Rs.1,000.
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Evidently, 1t 1s extremely unjust and unfair. A

few facts relating te the historical backgrcund of
this provision descrve to be statzd. EPBcfore 1984,
the Werkmen's Corrarszsiion Act did not provide for
cempensaticn te wcrkmen earnlng more - than
Rs.1,000., In cther words, thcy werce not covered
by the Act at all.

The HNational Commigsion on Labcour, 1n order

to extend cecverage to such workmén alsec, in.
paragraph 13.22 of its report, réccmmended as
under s

"13,22 The monthly wage limit for

cbverage under the Act was raised from
Rs. 400 tc Rs.500 by the Amencdment Act of

1962, The supervisory staff and others
drawing menthly wages exceeding Rs.500 and
employed in mines, ranufacture of

explosives and cther similar cperations are
¢xposcd tc  the same employment hazards as
those within the monthly wage limit of
500. We consider that all workmen
including ~supervi ors employecc in  the
gccupations covered under the Act should “be
eligiblc without any wace limit for
compensation for work-injury."
: (Emphasis added)

The Law Commission cf India on its part, in

its Sixty-second Report, recommended coverage | to
such workmen for the reasons rcfldécted in paka

2:.33:~ ‘
"2.33 The above comments : for verbal:
improvements (with reference to the category
of railway servants) have been made on the
assumption that the present separate categcry
of railway servants is to be retained. It
seems to us, however, that this matter itself
requires serious consideration. :© The present
scheme seems to constitute a discrimination
between  railway secrvants and other workmen
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similerly placcd, A railway scrvant (if he
satisfiics certain conditions mentioncd above)
is ncot subject tc a2 maximum rcgarding  the
Wages . Cthers are $0 subject. This
discrimination is difficult to suppert in the
face of article 14 of the Constitution and on
thc merits, appcars tc be unjustified. We
are therefore of the wvicw that this

discriminaticn should be romoved and  like
ra1lway scrvants, other erpleoyces  (if  they
satisfy the other conaltions of the
definition) alsc cheould be brought within
the Act 1if they fall within the Second
Scheduls irrespective of their wages. "

3.3.2, It will thus be scer that the Law
Cemwission had sade the point that while railway
cmpleoyces, rcegsrdless of whother their menthly
income was in cxcsss of Rs.1000 or not, would be
entitled to compensation, the workmzn in other
omployments cof a hazardous naturc who arc coverad
by the Act would not ¢ so covered. This would
intrcduce hostilc discrimination which would be
obncxious tc article 14 of ths Constituticn of
India. Thus, the¢ Law Commission as also the
Naticnal Cocmmission con Labour recommended coverage
for all workmen who were cmpleyed in  hazardous
occupations listcd in Schedule II of the Act. The
recommendation was for extending coverage so as to
enakble the injured workmen or decpendants of  a
deceasod workman to claim compensation
irrespective of his menthly income {regardless of
whether he was earning more than Rs.1,000 wunder
the Act), However, when in 1984, the Act was

amended whilst accepting the recemmendation, a
§
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riéer, not indicated Or mnooted eitler by the
Nationzl Commission on Labour or by the rLaw
Comriissivn, was added as 15 evident from a reading
of paragraphs 2 and 3 of the Statement of Objects
and Reasons, which are reproduced below:-

2. The Act at pPresent applies to
railway servants and perscns enployed in
certain hazardous employments specified in
Schedule I71 ¢f the Act and draving wages not
exceeding Rs,1000/- per nmonth, The National
Commissicn  on  rabour had reccrrendea inter
alia that the wace limit for coverage under
the Act may he renoved altogether., The Law
Comaission of Incdia, which had reviewed the
provisions of  the Act, had aiso made a
similar recommendation, It isitherefore; now

preposed  to de awayv with the wvage limit Ffor
LEoCLUBEC

coverage altcgether. I€ is likely to benefit
a iarge number of workmen whe are at present
drawing wages exceeding Rs.1000/~per month,"

(Emphasis added)

“3, Section 4 of the act provides for
paynment of compensation at the rates
specified in Schedule IV of the Act. These
rates of compensation were last revised in
1¢7¢ and there is a demand for its upward
revisgsion, Further, the amount of
compensation is at present determined without
reference tc the age of the workman. This is
not ccnsidered fair, It is, therefore, now
propcsed to rrovide for rayment of
compensation in terms of percentage of
monthly wages linked to the age of the
workman at the time of his disablement or
death, The Proposed revised rates cof
compensation are based on the rates specifieq
in the ILO Convention concerning Minimum
Standards of Social Security, except that the
compensation payable in respect of those
drawing wages exceeding Rs.1000/- per month
is proposed to be restricteg to the amount
bayable on the wages Of Rs.16C0/- per month."
(Emphasis added)

3.3.3. It needs to be stressed that the rider to

restrict the amount payable on the fictional basis
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of Rs.1,000, notwithstanding that the monrnthly
vages of the workman were in excess of Rs.1,000,
was not  referabile tc tie recommendation of the
Labour Commission. Mor was it warranted by the
ILG Conventicn. The artificial pegging of the
compensation by linking it to the deemed wages of
RsS.1,000 regardless of the actual wages being in

¥cess of Rs.1000 is gprima facie unjust ang

unwarranted. Since the scheme of compensation in
Schedule IV evidences the formula of applying the
specified multiple to the monthly wages of a
workman (taking into account his age) it is
difficult to justify the discriminatcry treatment
meted ocut to workmen earning monthly wages in
excess of Rs.1000. In para 3 of Statement of
Cbjects and Reasons extr ~ted hereinabove, it is
declared in no unclear terms that seo 1t i8S now

propocsec to provide for payment of compensation in

terms

£

percentage cof monthly wages,.,.".
Evidently the rationale of the formula is to
compensate the injured workman or the dependants
of the deceased workman for the less of monthly
wages of the injured or deceased workman,
Obviously the lose of monthly wages in respect of
a workman earning Rs.2000 would be twice that in
respect of a workman earning Rs.1000. The family

of the deceased workman who was earning Rs.2000
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would have to be compensated for a loss of that

magnitude. The greater the loss the greater is

the need for the compensaticn.

To make good the

nonthly loss cf Tie 2000 the compensation cannot be

the same as needed to make good the menthly loss

Tc¢ do so would be to treat two

uneguals as eguals., An injured workman earning
Rs.2,000 would get the same compensation as an
injured workman earning Rs.1,000, though, such
workman earning Rs.1.000 would get twice the
amount of compensation as comparec¢ to the workmaq
earning Rs.500. Similar will be the fate of
cependants of deceased workmen, Apart from the
fact that the provision in c¢uestion would be
exposed to the charge of being viclative of
article 14, it is difficult to justify it from the
placzform of logic, phiiosophy, or ethics, This
injustice prejudicially affects thousands of
workmen as the wages have been revised upwards
and very many more workmen are in the Rs.1000 plus
range in view of inflation. There is, therefore,

no escape from the conclusion that Explanation II

to section ¢ incorporated by Act 22 of 1¢84 with

effect frcm July 1, 1984, which has introduced the

fiction that the compensation should be computed

on the basis that a workman was earning Rs.1,000

even if his earning was in excess of that amount,

riust be deleted or repealed.
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3.4. The desirability of amending section 4 of

the Act in order tc make it more just anc

equitable to the 1injured workman or the dependants

of the wecrkman who haes lost his life .- Section 4

(pertaining to the amount cf compensation payable
tc the injured workman or the dependants c¢f the
deceased workman engaged in.a hazardous occugation
whorloses his life), as originally embodied in thg
Act of 1923, has been substituted by new section 4
which has come into force from 1l4th May, 1984. By
the newly substituted éection 4, the original
scheme .for computatioh;ofvcompenéation has been
replaced by an altbgether new schezme. Clauses (a)
and (b) of sub-section (1) of section 4 of the
Workmen's CompenSatién Act respectively prescribe
Rs.20,000/-- as ghe:minimum amount to be awarded-to
the _;dependanté of . ‘the - deceased workman .and
R$°24,000/7'§s the rinimum amount of compensation
in the case of -‘permanent.  total disablement.
This minimum amount was fixed by virtue of the
Amendment Act of 1984.° “The minimum wage payable
to a workman ‘as on:31st March, 1984 was:  Rs.300/-

1 . i
per menth. - The present:rdite of minimum wages with

1. Notification Nos. F.12(142)/79-MW/Lab.  and
F.12(165)/80-MW - of Delhi Administration
pukblished 1in Delhi Gazette (Extraordinary)
Part IV, dated February 23, 1982.
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1
cffect from May 1, 1989 is Rs.750/-per month.

in other words, there is 150 per cent. increase in
the minilmum wages. As a result of the revision in
the minimur wacos, thffe ije a neced for revision 1n
th¢ mwinimum amount cof compensaticn payable in
casc of dcath of a werkman or in casc of permanent
or totel disebility. Having regerd to the risg in

cost cof living and the resultant f:il In the value

of money and in vicw of the upward rcvisicn cf the
minlmum wages y 15C%, minimum compensation

deserves tc be rovised upwards by substituting the

figurcs Re.50,000 anc Rs.60,000 for the figures

Rs.20,000 and Rs.24,000 respectively,

3.5. Rate of interest payable 1n casc cf celay or

defeult on the part of the employer tc pay the

amount cof compensation. - Section 4A of the Act

cnjolns the employer to make payment cf the
compensaticn payable by the cmplcyer in the cvent
of the death or disablement of the <mpleyce as
scon as it falls due. The scction also provides
for payment of interest tc the injured werkman or
the dependant of the deceased workman, cntitled to
ths compensaticn, in case of default. The

provisicn in this behalf is embodied in sub-

1. Nctification No.F.12(1)/88-MW/Lab. dated
Anril 28, 1989, issuecd by the Delhi
Acministraticn, and Timecs of 1India, New

Dilhi, dated May 1, 1989.
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Secticn  (3) of Scection 4A, which is reproduced
below: -

"Where any employer is inp default in
paying the compensation due under this Act
within one month frem the date it fell due,
the Commissioner may direct that, in addition
to the amount of the arrears, simple interest
at the rate of SiX per cent bPer annum on  the
amount dueo ESgEEFe?.With, 1f in the cpinion

for the delay, a2 further sum not €xceeding
fifty per cent of such amount, be rFecovered
from the cmployer by way of benalty.”
(Emphasis added)ov
It will be S€cn that the Act pProvides for payment
of interest at 6% on the amount due, This
Provision wasg introduced by Act g of 1959 with

effect from June 1, 1959, The §§ rate of interest

has now become outdated with the bPassage of 30

YCars since the Provision was introduced, It is

common knowledgc that the Fates of interest have
risen sharply, The Law Commission jn its 62nd
Report Presented on 15th October, 1974 hag in
pPara 3,54 recemmended that rate of interest should
be increased from 6 P=r cent, to ¢ per cent, -
which recommendation has not Yet been acce ted,
We are of the opinion that 15 years having
elapsed, cognisance should be taken of the
Presently Prevailing rates. What is more, the
Central Government itself ig obliged to cay
interest gt 15% per annum with effect from 1-10-
1984 c¢n refunds payabie to the assessee in view of

amended section 244 of the Income Tax Act, 1961,
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The Suprenme Court has confirmed Ehe award of
interest at 15% in Renade's case. There is,
thercfore, a sound basis for recommending an
increase in the raote of interest to dependants of
unfortunate workmen who mect with fatal accidents

whilst working fcr the benefit of their cmployers,

Under the circumstances, the provision contained

in sub-section (3) of section 4A rcquires to be

modified by substizuting the words "simple
interest at  the rate of fifteen per cent," in

Place of the words "simple interest at the rate of

81X per cent. ',

3.6, Modification of the provision pPcrtaining to

making of advances to dependants of 2 deceased

workman.- Urnder the proviso to sub-section (1) of
section 8, an employer is authorised to make
advances on account of compensation to a dependant
of a dececased workman not exceeding an aggregate
of one¢ hundred rupees. This limit was introduced
in the Act of 1623 more than sixty years back. It

is of little use to make an advance of a petty sum

of c¢ne hundred rupccs in the context of the steep

—

all in the vwvalue of the rupee on account of

inflation ig the course of the last six decades,

1. L.I.C. V. G.V. Ranade, 1¢89 (2) Scale
£.4SS (p.505), para 23,




v

An vpward rcvision of the e¢xisting upper limit of
Rs.100 is, thercfere, cicarly andg urgently called
for, Instcad of recommending thaot advances up to
a bhigher cspecified amount may be made by the

emplover to the depindants, it appears to us more

approepriata to rcecommend that an amount up to

three month's wages should be permitted to be

advanced tc the dcpendants so that upward revision

from time to time may Aot bc necessitated. It is
aksolutely hecessary to make such a provision with
urgency, for the plight of the dependants of the
deceascd workman can be readily envisicned. They
wculd be in dire .straits and in nced of urgent
relief in the wake of the sudden ang tragic loss
of the bread-winner. We, therefore, recommend that

gccticn 8(1) should be amended acccerdingly.

3.7.1, Need for making the provision for payment

of ‘funcral cxpenses' of the deceased workman more

humanc.~ The ¢xisting provision ir regard to
payment  of  Cfunceral expensis' of the deceascd

workman who loscs his life in the coursc of and
2rising out of his employment is cmbodied in sub-
secticn (4) of scction 8. In substance, it
autherizcs a payment of up tc Rs.50 in connecticen
with funeral ¢xpenses which can be deducted from

the compcnsation amount depcsitec by the employer,
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It 1s cvident therefrom that -
{1} there 1is no ckligatior tc pay any
amount for thc funeral cxpcnscs of the
deccasced workman;

(2} the rmraximum amount which can bo

(3) the cmpleyer has  the right to

from the

o)

agecuct such amcunt if pai
compensation payakle te the dependants of the

deceased workman.

3.7.2. Whatever be the merits c¢f this prov1§ion
in the first guarter of the twenticth century when
it was enacted, the neocd for ¢xhibiting more
cempassicn  and making it more humane carnot be

disputed in  the dying decade of the century.,

Woulc it be toc much tc expect the employer to pay

fcr the last rites of & wcrkman whce has lost his

life in his employmont tc a reasconable extent?

Fcr the sakc of maintaining gocc reclaticons with
the wcrkmen, but for whom the emplcyer woulcd not
be able to run his bazardous business, 1f not in
the name of milk of human kindness, the employer
surely would not ming bearing such expenses, In
any case thc communicy which takes pride in the
socialist professions inscribed in indelible ink
in the preamble of its Constituticn, and reflected

in the T"Directive Principles o¢f State policy"”
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“~

inshrinsd in Part IV of the Constituticn, cannot

hisitate tg impcse such an cbligaticn any longer,

3.7.3, It 1e accordingly strongly rccecomronded
that by virtue cf a suitablc “rencment  of  the
relevant pPrcvisicns cof the Act it shcule be

Broviced that the ¢mpleyer may incur the actual

funcral €xpenses cf the deceased workman subjcct

&)

——

tS an upper limit o°f a sum equivalent to  tw

months' weges 1f sc desirca Cr ma 4y tc  the
- — ———=— XL May pay tc

Widow or the eldest ma jor son Cr, 1in thec absence

ct y cf to the ncarest kin ¢t the ccceascd

them,
== LDem,

P
ral
— e,

Al

{lAn a sum tgulvalent to twe menthg? wages  for

wC

the funeral cxpenses of such werkmar on the very

a%y ¢f the demise 9£ the workman concerncd, It

should s3lsc be Provided that such fXpenditurc or

payment  will ke  over ang above the employer’'s

liekility to deposit compensaticn in accerdance
——cxdlly te

with the cthor Prcvisions of the Act. And that in
case of the cmployer's failure to adept any cof the
twe alternativo Ccurscs, over and above the
ccmpensation amount, a sum ¢qulvalent ¢c¢ two
menths' wages shall be depcsitid by the employcr
with the Commissicner for being paid to the
dependants logally cntitled thercte. And that
such amcunt shall be recoverablc from the employer
undir tho Act in the same manner as the amcunt of

cempensaticn rcquired tc be dcposit..d by him,
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3.8. Need for amendment Of the first proviso

to section 30 providing that no appeal shall 1lie

against an order for bayment of compensation
<.t an ==

unless the amount in dispute is not less than

three hundred rupees, - The Legislature has, in

its wisdom, engrafted a rider to the provision
relating to appeals arising out of order for
payment of compensation having regard to the
pettiness of the amount involved, The concerned
provision reads thus:-

30, Appeals.- (1) an appeal shall lie to
the High Court from the fcllowing orders of a
Commissioner, namely: -

(a) an order awarding as compensation a
lump sum whether by way of
redemption of a half—monthly
payment or otherwise or disallowing
a claim in full or in part for a
lump sum;

(aa) an order awarding interest or
penalty under Sec.4-A;

(b) an order refusing to allow
redemption of a half—monthly
payment;

(c) an order providing for the

distribution of compensation among
the dependants of a deceased
workman, or Gisallowing any claim
of a person alleging himself to be
such degendant;

(d) an order allowing or disallowing
any claim for the amount of an
indemnity under the provisions of
sub-section (2) of 3ec. 12; or

(e) an order refusing to register . a
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memorandum of agreement or
registering the same or providing
tor the registration of the sane
subject to conditions:

Provided tnat no appeal shall lie
against any order unless a substantial
question of 1law is involved in the appeal
and, in the cas~ of an order other than an

order such as is referred to in (1 (b) ,
uniess the amount in dispute in the appeal is
not less than three hundred rupees:

Provided.. . :

Providged....", (Emphasis added)

The Legislature had considered it appropriate not
to confer a right of appeal when the sum involved
is less than Rs.300. This provision was made in

1223, Having regard to the fall in the value of

the rupee and the erosion which has taken place in

the wake of the inflation over a period of more

than 5 years, the figure of %s.300 has become

irrelevant and out of tune with the realities.

Under the circumstances, in order that the
provision serves some purpose, it requires to be

modified by substituting the figure of Rs.3,000 in

place of Rs.300 for two reasons, Firstly, having
regard to the steep rise in " the litigation

expenses, the parties are likely to spend nearly

the amount involvedgd (Rs.3,000) in contesting the

litigation, Ultimately, no party will gain from
the transaction, Secondly, the appeal has been

provided to the High Court and the High Court,

being over-burdened with work, the dispute would

42

B e T rapamm—



remain in abeyance for very many years. In any

case, 1in view of the changed circumstances, the

figure of Rs.300 in the first proviso to section

30(1) deserves to be substituted by the figure of

Rs.3,900 by a suitable amendment.

3.9. Employer's obligation to deposit the payment

of the amount ordered bz the Commissioner 1in

crder to be entitled to prefer an appeal under

section 30.~ The Legislature has in its wisdom
provided that the deposit of the amount ordered to
be paid by the employer in respect of compensation
payable to the workman or to the dependants of
the deceased workman shall be a condition
precedent for preferring an appeal. A reference
may be made to the third proviso to sub-section
(1) of section 30 which reads thus:-
"Provided further that no appeal by an
employer under <clause (a) shall lie wunless
the memorandum of appeal 1is accompanied by a
certificate by the Commissioner to the effect
that the appellant has deposited with him the
amount payable under the order appealed
against.”.
In the proviso, a reference has been made to an
appeal under clause (a) having regard to the fact
that at that point of time no appeal was provided
against an order awarding interest or penalty

under section 4A. Subsequently, by virtue of

section 15 of Act 8 of 1959, which came into force
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with effect from June 1, 195¢, sub-clause {aa) has
been added to clause (1) which provides for an
appeal against an order awarding interest or
penalty under section 4A. The resultant position
is that while the emplover would have to deposit
the amount ordered to be paid as compensation for
preferring an appeal under clause (a), he will not
be reguired to make any such deposit in respect of
an appeal directed against an order awarding
interest or penalty under clause {aa) of section
30(1). The same reasoning will apply pro tanto to
an appeal against an order awarding interest or

penalty. If the employee has to make recourse to

recovery proceedings after a protracted

litigation, it will work great hardship, It is,’

therefore, desirable that the third proviso to

section 30(1) be amended by substituting the words

"pProvided further the* no appeal by an emnployer

under clause (a) shall lie.,..” by the words

"Proviced furcicc  that no appeal by an employer

under clauses (a) and (aa) shall lie unless....".

We, thefefore, recommend accordingly.

3.10. Withholding of amount awarded to the

workman pending appeal preferred by the employer.-

The concerned provision in section 30A is in these
terms:--
"30-A. Withholding of certain payments

pending decision of appeal. ~ Where an
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employer makes an appeal under Cl.(a) of sub-
secticn (1) of Sec.30, the Commissioner may,
and if so directed by the High Court shall,
pending the decision of the appeal, withhold
payment of any suvm in deposit with him.”
Merely because the -employer has preferred an
appeal, it woulé be unfair to deprive the injured
workman or the dependants of the deceased workman

to avail of the fruits of the 1litigation. The

power conferred on the Commissioner to withhold

payment upon mere appeal being filed is,

therefore, liable to be used 1in such a manner that

cavses untold hardship to the werkman. On the

other hand, the emplcyer can always obtain a
suitable orGder of stay from the High Court
provided the High Court is satisfied that there is
a case for granting stay on such conditions that
the High Court may choose to impose on taking into
account the relevant considerations and the facts

of the case before th. Court,. Section 30A has,

therefore, become redundant and serves nc ‘useful

purpose. Its existence is liable to result in

injustice whereas its repeal is not liable to

cause any hardship 39 any party since the High

Court can always pass a suitable order of stay if
it 1is <called for by the circumstances of the

case. Section 30A, therefore, deserves to be

repealed.
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.11, Commissioner to decide the compensation

€ase within six months. By the very nature of
—— ——=2 S1X months

things, a case relating to Compensation under the
Act requires to be disposed of with expedition and
urgency. For, delay in such cases will defeat the
Very purpose of the legislationf and offend the

spirit underlving the benevolent Provisions of the

Act. It is, therefore, fecommended that the Act

should be amended by introducing a new Provision
———== XX 2licnded by A

requiring the Commissioner te dispose of the

—

natter within sijix months of itg institution as rar

— —

a4s practicable.

3.12. Need fer ¢consequential amendments in

—

statutes where a reference has been made to the

relevant provisions of Workmen's Compensation Act,
——=zyanc ==

as EEEX exist, 1In Dangerous Machines (Regulation)
Act  of 1983 and in the Scheme framed under the
Personal 1Injuries (Compensation Insurance) Act of
1263 . the Provisions cf the Workmen'sg Compensafion
ACt, 1923, have been incorporated by reference in
regard to determination and payment of
compensatiocn, If the recommendations being made
under the Present report are accepted and
dapprropriace amendments are incorporated in the
Workmen'sg Compensation act as it exists today,
there is a likelihood of 3 serious complication

arising in the administration of the aforesaid two




C*"/

Acts. For, it would not be clear whether the

reference to the Workmen's Compensation Act should

be treated as the reference to the Act as it then

stood or to the Act as it is amended from time to

time, The legal position in this respect is
extremely uncertain., Under the circumstances, it
woula be appropriate to make censequential

amendments in the concerned provisions of the
aforesaid two Acts so as to avoid any confusion in
the administration of these statutes. It will be

flecessary to amend sub-section (2) of section 22

of the Dangerous Machines {(Regulation) Act of 1983

as also paragraphs 2(h) and 17 of the Scheme

framed under the Fersonal Injuries (Compensation

Insurance) Act, 1853 by substituting the words

"Werkmen's Compensation Act, 1922, as amended from

time to time” in place of the words “Workmen's

Compensation Act, 1923°.

3:13. We are wholly convinced and fully satisfied
that amendments to the relevant provisions of the
Workmen's Compensation Act, 1923, in the manner
indicated hereinabove will result in ameliorating
the distress of the workmen whc sustain injuries
and of the dependants of the workmen who lose
their lives whilst serving their masters, to a
considerable extent. We, therefore, recommend

accordingly with the hope that the meritorious
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cause of the workers will receive earliest

attention,

(f.P. THAKKAR)

CHAIRMAN
{(Y.V. ANJANEYULU) (P.M. BAKSHI)
MEMEER MEMBER

(G.V,G. KRISHNAMURTY)
MEMEER SECRETARY

NEW DELEI, DATEC THE 28TH SEPT., 1989.
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