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Dear Law Minister,

| have great pleasure in forwarding herewith the 154t‘h
Report of the Law Commission of India on the ““Code of Crimi-
nal Procedure, 1973”. This brings to a conclusion one of the

major tasks assigned to thc Law Commission by the Government
of India.

2. A detailed examination of the Code with a view to do
comprehensive tevision was undertaken by the Commission
immediately when 1 assumed charge on 15th July, 1995.

3. In order to elicit public opinion on the subject, the
Commission circulated a working paper and detailed questionnaire
on the Code of Criminal Procedure, 1973 setting out various
aspects of the subject under study.

4. The Commission had also organised workshops under
the auspices of High Courts at Allahabad, Ahmedabad, Mumbai,
Chandigarh, Delhi, Hyderabad, Cochin, Madras, Patna and at
some selected district Headquarters.

5. The Commission also examined the provisions of the
Code of Criminal Procedure (Amendment) Bill, 1994, while
making out recommendations.

6. We have endeavoured to make the present Report, a
comprehensive one and included in it some of the provisions of
the Criminal Procedure (Amendment), Bill, 1994,

7. Finally, we wish to express our appreciation for valu-
able help received from Dr. S. C. Srivastava, Joint Secretary &
Law Officer in drafting of this report, preparing questionnaire
and assisting the Commission right through.

With regards,

Yours sincerely,
(5d-)
(K. JAYACHANDRA REDDY)
Hon’ble Shri Ramakant Khalap,
Minister of State for Law & Justice
Government of India,
Shastri Bhavan,
New Delhi.
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CHAPTER 1

INTRODUCTION

1. After coming into force of the Constitution of India. the First Law
Commission in its Fourteenth Report on Reform of Judicial Administration made
extensive recommendations on the reform of criminal justice system in 1958
The Commission had examined the subjects of organization of criminal courts,
police investigation, prosecuting agencies. delays in criminal trials. committal
proceedings. criminal appeals, revisions and inherent powers. procedure for trial
of perjury cases. eic. As a result. the Code of Criminal Procedure, 1898 was
amended to give effect to some of the recommendations.  On reconstitution. the
Law Commission was asked by the Government of India to undertake a compre-
hensive review of the Code. While this review was in progress. the Commission
rendered certain reports on specific problems arising out of certain provisions of
the Code. Those were:

(1} Report on the Evidence of Officers of the Mint and of the Indian
Security Press regarding Forged Stamps, Currency Notes, etc. (S 510
of the Code).”

(2) Report on Section 9 of the Code regatding the Appointment of Ses-
sions Judges. Additional Sessions Judges and Assistant  Sessions
Judges.?

{3) Report on Section 44 of the Code and 2 sug%estion to add a Provision
relating to the Reporting of, and the Disclosure in Evidence about,
Offence relating to Bribery,' and

(4) Report on Sections 497, 498 and 499 of the Code with reference to
the Question of Granting of Bail with Conditions’

(5) Report on the first fourteen Chapters comprising sections | to 176 of
the Code.”

1.2. The Fifth Law Commission undertook a detailed study of the Code
from where the previous Commission had concluded its Report, viz., Section 177
and rendered the Forty-first Report representing a comprehensive Teview of the
Code in 1969. Consequent to that Report, the Parliament enacted the Code of
Criminal Procedure, 1973 which came into effect on April 1. 1974,

1.3. Subsequent to the coming into force of the new Code, the Law Com-
mission has given the following Reports on specific subjects relating to the
¢riminal justice system.

|. Some Questions under the Code of Criminal Procedure Bill, 1973
2. Delay and Arrears in Trial Counts.?

3. Congestion of Undertrial Prisoners in Jails?
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. Rape and Allied Offences-——Some Questions of Substantive Law, Pro-
cedure and Evidence."

5. Section 122(1) of the Code of Criminal Procedure, 1973 :  Imprison-
ment for Breach of Bond for keeping the Peace with Sureties.!

6. Need for Amendment of the Provisions of Chapter IX of the Code
of Criminal Procedure, 1973 in order to Ameliorate the Hardship and
Mitigate the Distress of Neglected Women, Children and Parents."”

7. Concessional Treatment for Offenders Who on their Own Tnitiative
Choose to Plead Guilty Without Bargaining."”

8. Report on Custodial Crimes."
1.4. With a view to removing certain difficulties experienced in its work-
ing, the Code of 1973 underwent several amendments in 1974, 1978, 1980, 1983,
1988, 1990, 1991 and 1993 for specific purposes,
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1.5, In May, 1994 the Government of Iidia introduced the Code  of Cri-
minal Procedure tAmendment) Bill, 1994 in the Rajva Stubha incorporating many
amendmenis in the Code. The Bill is at present before the Parliamentary Stand-
ing Commiticc on Home Affairs.

1.6. In the meantime, the Government of India has made a reference  to
the Law Commission to underiahe comprehensive revision of the Code of Cri-
minal Procedure and suggest reforms in the law. :

In view of the above, the Law Commission has undertuken a study of
comprehensive revision of the Code of Criminal Procedure, 1973, so as to remove
the germane problems leading to consequential delay in disposal of criminal
cases.

In order to elicit public opinion on the subject, the Commission circulated
a working paper, a detailed questionnaire on the Code of  Criminal Procedure,
1973 (Annexure I & 1) setting out various aspects of the subject under  study.
The questionnaire was sent to all the State Covernments, Director General of
Police of ali States, Supreme Court and High Court Judges. Bar Associations,
Professors of Law, Advocates and Non-Governmenial Organisations. Varied
responses received on the questionnaire are summarised in Annexure [[l.

The Commission had also organised workshops under the auspices of High
Courts at Allahabad. Ahmedabad, Bombay, Chandigarh, Delhi, Hyderabad. Kochi.
Madras and Patna. At all these places the Commission had the benefit of dis-
cussions with the High Court Judges, senior lawyers, District and Sessions Judges,
police officers, legal academicians and non-Governmental organisations on the sub-
jects indentified by the Commission for review and reforms. At Jaipur. the Central
Law Commission and the Rajasthan State Law Commission had organised the
workshop, At Guntur and Thiruvananthapuram, the Commission had meelings
with local Bar Associations and Judges on the scope of the amendment of the
Code (Annexure 1V). The Commission has. while formulating this Reportt, taken
into consideration the views expressed at various workshops,

I.7. The Code of Criminal Procedure (Amendment) Bill, 1994 containg 49
ciauses incorporating amendments. The significant amendments pertain to the
following subject-matter

Grant of autenomy to the prosscuticn agency (8. 24), setting up of the
Directorate of Prosecution (S. 25A), Procedure of arrests and _safe-
guards thereon for arrest of women (Ss. 45. 46. 50A): medical exa-
mination of the accused generally. (Ss. 53 and 54) of the person accus-
ed of rape (S. 53A): identification of arrested persons (5. 54AY pro-
clamation of absconded persons committing  grave offences. under
IPC (S. 82) Dealing with offences under (he Foreigners Act, 1946
to check. the flow of undesirable foreigners into the country (S. 110}
raising the ceilimg of maintenance of parents, wives and children
(8. 125). empowering the district magisirate to prohibit mass drifl or
mass training with arms in a public place in order to check communal
tension and foster a sense of security for the public (8. 144A); medical
examination of the victim of rape by government registered medical
practitioner or in their absence, by any other registered medical
practitioner (S. 164A), to facilitaie compounding of offences at the
stage of investigation for quick disposal of cases (S. 173), manda-
tory judicial inquiry in case of death or disappearance of a person
or rape of women in police custody and conducting of post mortem
exammation within 24 hours of death (S. 176): empowering the ma-
gistrate to- authorise further detention in custody of an accused for a
limited period after recording reasons (S. 190} protection given 1o
members of Armed Forces accused of offences to be extended to
other public servanis charged with the maintenance ol public order
{S. 197); making it obligatory on the magistrate to inquire or direct
investigation of the case before summoning  the accused residing
beyond his jurisdiction (S. 202) empowering the Sessions Court also
to hold joint trial on the application of the accused persons (S, 223)
empowering the Sessions Judge to transfer a case .not only to.: the
Chief Judicial Magistrate but also- to any other -judicial . magistrata
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(. 228)%  expapsion  of the category ol cases for stonmary teials
(S. 260 making memorandin of identiication  memo prepared by
magisirate admissible in evidence without formal proof of facts stat.
ed therein. with a discretion conferred in the court to  examiine she
magistrate on the subject matter of the memorandum on the appl-
catton of the prosecution or the accused (S. 291A) empowering ma-
gistrates to issue directions to any one including an accused pevson
lo give specimen signaturvs and handwriting (S. 311A), permission
to file an appeal in the Sessicns Court instead of High Court on
the basis of inadequacy ol sent¢nce passed by a magistrate (5. 377
provision for appeal against acquittals by magistrate to the Sessions
Court (8. 3781 appellate court 1o give notice to the prosecution be-
fore releasing on bail a person convicted of an oficnee punishable
with death, imptisonment for life or imprisonment for a term of
not less than ten years {S. 389): provision that the period for which
the lifc convict remained in detention during investigation, inquiry
or trial be setoff against the period of 14 years of actual imprison-
ment (S. 433A)% an arrested person accused of a bajlable offence, if
indigent and cannot furnish security, be released on execution of
bond without sureties (S. 436) detention of undertrial prisoner, except
the one accused of an ofience punishable with death, not to exceed
one-hall of the maximum period of imprisonment for the offence;
mandatory release on his personal bond with or without sureties;
absolute hen on delention beyond the maximum period of imprison-
meiit for the offence (8. 436A). certain reslrictions in the grant of
bail to previous convicts of grave offences and other conditions on
the grant of bail with a view to ensuring that the accused on bail
does not interfere or intimidate  witnesses {S. 437y provision for
more stringent conditions for the grant of anticipatory bail by the
Sessions Cowrt and High Court (S. 438)%; surcty to disclose to the
court as to in how many cases he has already stood surety for accus-
ed persons (S. #41A): forfeiture of bong for appearance before a
court and the court's powers thereon (S. 446): amendments to First
and Second Schedules of the Code of Criminal Procedure; amend-
ments to Indian Penal Code, namely, (i} S. 153AA punishment for
violation of prohibitory order on mass drill or training with arms
in public places, (i) S. 174A prescribing punishment for proclaimed
offenders, (ii)) S. 229A prescribing punishment for persons released
on bail failing to appear and surrender to custody.

1.8, The Law Commission had also underfaken an intensive study of

the Code with a view to eliminating the problems and bottlenecks leading to
delay in the disposal of eriminal cases as well as other remedial measures. The
Commission set about its task by identifying the following areas in the Code
which needed redesigning and restructuring: '

2--1M of L & YND{97

(i) Establishment of Separaie Investigating Agency.

tii} Independent Prosecuting Agency.

ity Law of Arrest.

{iv} Custody. Remand and Changes in Section 167(2)

{v) Bail, Anticipatory Bail aml Sureties.

{vi) Bail--Attendance of Accused—Appellate Stage.
(vii) Summons cases—Warrant Cases—Summary Trial: Changes in  Pro-

cedure.

(viii} Examination of Witnesses and Record of their Statements under sec-

tions 161 and 162,

{ix) Prolection and Facilities to Witnesses,
{x) Examination of Accused under Section 313,

(xi) Compounding of Offences : Seclion 320.
{xii) Plea Bargaining.
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{xiii) Setting up of Nyaya Panchayats : Scope of Jurisdiction and Nature
of Offences to be Tried by them.

(xiv} Victimology and Compensating the Victims: [psertion of New Pro-
VISIONS.

{xv) Inquiry and Trial of Persons of Unsound Mind.

fxvi} Procedure for Maintenance of Wives, Children and Parents,
(xvii) Special Protection in respect of Women,
{xvii) Punishment of Imprisonment for Life, Sentencing and Ser (4.

(xix) Code of Criminal Procedure (Amendment)y Bill, 1994: Proposed
Changes.

(xx)} Speedy Juslice,

We have examined the aforesaid problems in detail keeping in vicw the
vartous responses received on the questionnaire and the views expressed in the
workshops.  Accordingly, we have made our recommendation particularly from
the point of view of “speedy trials”.

FoorNoTES

1. 14th Report : Submitied on September 26, 1958, See. Vol. 11, 714

- .

2. 25th Report : Submitted on Sept. 27, 1963,

3. 32nd Report ; Submitted on May 29, 1967.

4. 33rd Report : Submitted on December 15, 1967.
3. 36th Report : Submitted on January 9, 1968.

0. 37th Report :  Submitted on February 19, 1968.
7. 48th Report :  Submitied on July 25, 1972,

8. 77th Report : Submitted on November 27, 1978,
9. 78th Report @ Submitied on February 2, 1979,

10. 84th Report :  Submitted on April 25, 1980.

1. 102nd Report :  Submitted on July 2, 1984.

12. 132nd Rceport :  Submitted on April 19, 1989.
13. 142nd Report :  Submitted on August 22, 1991.
14. 152nd Report :  Submitted on August 26, 1994,



CHAPTER i

ESTABLISHMENT OF SEPARATE INVESTIGATING AGENCY

I. The need for expeditious and effective investigation of offences as
contributing v the achievement of the goal of speedy trial canuot be gainsaid.
The investigating agencies have an important role to play in the administration
of criminal justice.

2. Investigatioin of crime is a highly specialized process requiring a lot
of patience, expertise. training and clarity about the legal position of the specific
offences and subject matter of investigation and socio-economic factors. I s
basically an art of unearthing hidden facts with the purpose of linking up diffe-
rent pieves of evidence for the purpose of successful prosecution, |1 requires
speciatisation and professionalism of a type not yct fully perceived by police
agencies. For discharging such a task efficiently, a separate investigating wing
of the police which replenishes its knowledge and skills from developing tech-
nology is a desiderarim,

3. 1t is the common complaint of police officers that the police depart-
ment is understaffed and has a heavy duty to perform. The requirements of
the law and order situation, bandobast duties, escort of prisoners to  courls,
patrol duties, traffic arrangements, security to VIPs, rise in crime graphing the
country in general and the creation of new kinds of substantive offences have
increased manifold the work of the police. Further, many a time while the
investigating officer is in the midst of the investigation, he would be called away
in connection with some other duty. Consequently, he would be constrained to
suspend the investigation or hand it over to a junior officer. Further, it also
happens that investigating officers arc transferred without being allowed to com-
plete the investigation in hand. Even in grave offences there is piecemeal
investigation by different police officials in the hierarchy which inevitably re-
sults in variation of statements by the witnesses examined and recorded at diffe-
rent times. Such variation would ultimately destroy the efficacy of the evidence
of witnesses when examined in the court. This is a defect in the investigational
process, advantage of which is taken by the defence. -

4. The Law Commission in its Fourteenth Report had examined in de-
\ail the drawbacks in the then existing investigative machinery and of the
investigational processes. The Commission made the following suggestions to
improve the quality of investigation:

“We think on the whole that there is great force in the suggestion that,
as far as practicable, the invesligating agency should be distinct,
from the police staft assigned 1o the enforcement of law and order.

we do not. however, suggest absolute separation between the two

w.anches. Even officers of the police department have taken the
w4 that if an officer is entrusted with investigation dutics, his,
services should not be required for other work w ile he is engaged
in investigation. The scparation of the investigating machinery. may
molve some additional cost.  We think, however, that the exclu-
sive attention of the investigating officer js essential to the conduct
of an efficient investigation and the additional cost involved in the
implementation of owr proposal is necessary. The adoption’ of such

a separation il ensefe undivided attention to the delection of

crime:. iy will also provide additional strength to the police esta-

blishment which needs an increase in most of the States.™

5, The National Police Commission? 0 its Fourth Report bemoaned the
lack of exclusive and single mindcd devotion -ﬁf\pohce officialy in the investiga-
tion of crimes for reasons beyond their control>~, The Commission found on &
sample survey carried out in six states in different 2arts of the country that 2n
average investigating officer .is able o devote only 37 p& cent of his iime
imvestigational work while the sest of his time is taken up by other duties. In
view of this the Police Commission has pointed out that there is arw. wgent need



6

for increasing the cadee of investigating officers and foy resiructuring the police
hiezarchy 1o secure. inter alia. a large number of officers to handle mnvesligalion
work .

6. This is onc of the issues on which the Law Commission had consulta-
tions with the Members of the Bench and the Bar. prosecuting ugencies  and
senior police officers during the legal workshops held at various places. I is
the unanimous opinion that investigation of serious offences punishable  with
sentence of seven years or more should invariably be undertaken by senior offi<
cers not below the rank of Inspector of Police. "It is. therefore, desirable o

separate the investigating police from the law and order police for the following
reasons

Firstly. it will bring the investigating police under the protection ~ of
judiciary and greatly reduce the possibility of political or other types of inter-
ference. The Punjab Police Commission (1961-62), the Delhi Police Commis-
sion {1968), the Goray Committee on Police Training ((972), the National Police
Commission (1977-80). the M.P. Public Police Relations Committee (1983)
have unanimously criticised political interference in the work of the police.

Secondly, wiith the possibility of greater scrutiny and supervision by- the
magistracy and the public prosecutor, as in France, the inyestigation of police
cases are likely to be more in conformity with the law than at present which is
often the reason for failure of prosecution in courts.

Thirdly, efficient investigation of cases will reduce the possibility of un-

justified and unwarranted prosecutions and consequently of a large number of
acquittals.

Fourthly, it will result in speedier investigation which would entail
speedier disposal of cases as the investigating police would be completely reliey-
ed from performing law and order duties, VIP duties and other miscellaneous
duties, which not only cause unnecessary delay in the investigation of cases but
also detract irom their efficiency.

Fifthly, separation will incrcase the eapertise of investigating police.

Sixthly, since the investigating police would be plain clothes men even
when attached to police station will be in a position to have good rapport  with

the people and thus will bring their co-operation and support in the investiga-
tion of cases.

Seventhly, not having been involved in law and order duties entailing th
use of force like tear gas. lathi charge and firing. they wonld ot provoke PYbiic
anger and hatred which stand in the way of police-public cu-operation in ke
ing down crimes and criminals and getting information.  assistapee  ang
intelligence which the police have a right to get under the PrOVISION. o o 17
to 44 of the Code of Criminal Procedure.” o )

7. There should be a separate cadre i MIVESHIZANNG aperc, i every
district subject to supervision by the highce authu: iies.  When u cdse i taken
up for investigation by an officer of such agency. he shoulGy pe in charge €
the case throughout till the conclusion of the Irial. He should take the resper -
sibility for production of witnesses, production of aChised and for assisting the
prosecuting agency. As observed. in the Fourteenth Report of the Law  Com-

mission, there need not be ubsolule separation belivecn the two brasches.

B. Eﬂicicn! iuvesligalinn pre-suppioses i.lldUL’iiOfl uf scielltiﬁc w(}rk cul.
ture in police. New technology. such as Cemputers. photoerashy videography.
new methods of interrogation technology. new observation hgaagets and highly
sophisticated search equipment. ete.  ar essential for effective investigation of
traditional and new types of OTgAN7eg Cimes.  The rapid advances in science
and technology have greatly infiienced po! . investigation as also the techni.
ques adoppted by criminals 1, leave no traces or cloes at the scene of crime,

But the average investigatifip officer still depends on  traditional methods of
recording statements,.oF witnesses or getting confessiops from accused to com-
plete the process”of investigation. Such heavy dependence on these traditional
methods ma:; be ascribed to Jack of knowledge and awareness about the scien.
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tific technologies available to him for crime detection. This difficulty could be
overcome by providing scientific facilities and by imparling regular in-service
training at periodical intervals.’ Thus tiere is a great nced for systemalized
traiping for iuvestigating officers in  scientific methods of investigation. The
nature of training and details thereof have to be worked vut by the experts.
Further, we are of the view that there is an urgent need to Create a separate
investigating agency. As to how a separate investigaling agemwy is to be struc-
iured, is a matter of details which can be considered by the coucerned depart-
ments.

9. We recommend that the police officials entrusted with the Investigation
ot grave offences should be separate and distinet from those entrusted with the
enforcement of law and order and other miscellaneous dutics. Scparate investi-
galing agency direcily under the supcrvision of a designated Superintendent of
Potice be constituted. The hierarchy of the officers in the investigating police
force should have adequate training and incentives for furthering effective inve-
stigations, We suggest that the respective Law and Home Departments of
various State Governments may work out details for bettermént of their condi-
tions of service,

The officials of the investigating police force be made responsible for
helping the courts in the conduct of cases and speedy trial by ensuring timely
attendance of witnesses, production of accused and proper co-ordination with
prosecuting agency. Other necessary steps should also be taken for promoting
efficiency in invsctigation. Accordingly, we recommend that necessary changes
in the Police Acts, both Central and State. Police Regultticns, Police Standing
Orders. Police Manuals, be made by the Home Department in consultation with
the Law Departments of Siate Governments. :

FOOTNOTES ¢

L. Forrr;egm Report of the Law Commission, Vol. Il para 24, pp.
741, 762. )

2. Forrth Report of the National Police Conmmission.  pava 27.7. p. 3.

3 Sec R. Deb, "Police and Adm'unistration of Criminal lustice.” Vol.
XXV], No. 2 CBI Bullerin 7 at 8-9, (1992),

4. Supra note 1 at 762-763.



CHAPTER 111
INDEPENDENT PROSECUTING AGENCY

1. In criminai law prosecution has an important role to play. Our system
of administration of criminal justicc contemplates fair and cffective prosecution of
offences. Under the present scheme of the Code of Criminal Procedure, the pro-
secution machinery has been completely separated (rom investigating agency and
the prosecuting officers are supposed to be independent from police. Under sec-
tion 24 of the Code. the public prosccutors of High Courts are appointed by the
Central Government or the State Government. as the case may be, on the recom-
mendations of the High Court. The public prosecutors and additional public
prosecutors are appointed in. Sessions Courts on the recommendations of the
Sessions Judge. Section 24 also provides for appointment of such public prosecu-
tors by the Central Government for the purpose of conducting any case or class
of cases. In some States, Directorates of Prosecution have been set up. However.
there is a common complaint that required number of prosecuting officers have
not been appointed and the prosecutions are not being conducted efficiently and
in the manner expected.

2. 1t has to be borne in mind that the quality of criminal justice is closely
linked with the calibre of the prosecution system and many of the acquittals in
courts can be ascribed not only to poor investigations but also to poor quality of
prosecutions. There is a strong opinion in favour of the autonomy of the public
mm and creation of a separate prosecution agency under the contro! of a

rate of Prosecution to exercise administrative suppervision over the work
of a network of public prosecutors at various levels. The Supreme Court in
S.8. Shahane v. State of Mahurashira' held that the prosecution agency be auto-
nomous having a regular cadre of Prosecuting officers. There is u general com-
plaint that the public prosecutors in lower courts do not prepare cases carefully
and that the quality of prosecutions is poor. Therefore, there should be careful
sclection and appointment of prosecutors who can closely coordinate with the
investigation. No doubt, they have to closely coordinate with the police system
since prosecutions are conducted on behalf of the police. There sﬁould not be
communication gap between the police and the prosecutors during the investiga-
tion stage. The police, however, are of the view that investigation and prosecu-
tion form a continuous link process in the administration of justice and, therefore,
both should be closely coordinated in order to ensure successful prosecution of
criminal cases. They also stress that total detachment of prosecution department
from the police will not ouly create confliats between the two but also result in
each throwing the responsibility on the other with the result that there will not
be any effective cointrol over. the maintenance of law and order or prosecution of
criminals. The police are firmly of the view that the prosecuiors have to cons-
tantly advise the police in investigation of grave offences and collection of evidence
to sustain the prosecution with success.

3. Tt is a matter of common knowledge. that a public proseculor has a
dual role to play. namely, as a prosecutor to conduct the trial and as a legal
adviser to the police department in charge of investigation. For some reason or
the other, in the present administration, the latter part is not given due weight and
a virtual commumication pap cxists. The police officers also strongly feel 1bat
the concept of autonomy has done considerable harm, not from the point of
objectivily but in reducing the scope for securing appropriate legal advice at the
investigation stage. While nobody doubts the need for objectivity, it is felt that
they should provide legal guidance at the stage of investigation. It is also noticed
that some of the mistakes committed by investigating officers could have been
avoided, if there had been some mechanism to provide legal guidance and assis-
tance during the course of investigation.

4. The Law Commission in its 14th Report considered this issue. It is
noted that a man of integrity should be chosen 10 be in charge of prosecution
and the purpose of a criminal trial being to determine the guilt or innocence of
the accused, the duty of a public prosecutor is not fo represent any parficular
party but to act in an objective manner. The Commission aiso noted that very
often there arise complicated cases which require legal assistance sven during the

8



9

stage of investigation. But the public prosecutor has. however, neither the power
to interfere in the investigation nor can he call for the police papers and scrutinise
them or otherwise examine the available evidence before a report s actually filed.
This is anomalous because though he is responsible for the conduct of the pro-
secution in court, he has no opportunity of controlling or shaping the material
on which the case is to be founded and presented before. the court, The Law
Commission, after making an in-depth study about Ihe prosecuting systems obtain-
ing in other countries and also the system in our country. made several sugges-
tions. One {irm suggestion was that “the prosecufing agenrcy should be completely
scparated from the police department. In every disirict a separate prosecution
department may be constituted and placed in charge of an official. whe may be
called the Director of Public Prosecutions. The entire prosccution in the district
should be under his control. In order to ensure that he is not regarded as the
part of the police department, he should be an independent official.”™ The Com-
mission. however, concluded that as the head of the entire prosecuting machinery
of the district, he should arrange for the prosecution of alf cognizable cases through
additional public prosecutors and distribute the work among them and should
advise the police department and cother government departments at the district
level on the legal aspects of the case at any stage of criminal proceedings includ-
ing the stage of investigation. The Commission also suggested “that the Director
of Public Prosecutions should be a full time government servant and should not
be allowed the right of private practice,”™ The Commission has also given some
guidelines for structuring such prosecuting agency at the district level!

5. The Commission also considered the difficultics aristng from the fack
of cooperation between the police department and the public prosecutors amd
observed that the Superintendent of Police as the Head of the Police in the
district has a duty to see that the prosecutors are given all the assistance and
information they need at the trial,

6. We may also point out that the Law Commission in its 41st Report
endorsed the recommendations made in the 14th Report and regretted that the
same have not been given serious consideration by the State Governmenis. Further.
it was recommended that “with the abolition of committal proceedings, it will
be the responsibility of the public prosecutor to scrutinise the police report or
charge-sheet before it is filed and see whether a case, which is exclusively fraiable
by Court of Sessions, is made out from the evidence. At this stage, the public
prosecutor should have the awthority to send the case back for forther investiga-
tion and to modify the proposed charge whenever he finds it necessary to do so.™
Ofbcoursc‘ this will have to be done subject to the constraints of limitation pres-
cribed.

7.1. The National Police Commission in its Fourth Report surveyed  the
development of the prosecution agency and suggested a pew set up, namely, that
“the post of Assistant Public Prosecutors, Additional Public Prosecutors and
Public Prosecutors should be so designed as to provide a regular career structure
for the incumbents for the entire state as  one unit.”™ “The Pubiic Prosecutor in
a district should be made responsible for the efficient Functioning of the subordi-
nate prosecuiing staff in the district and he should have the necessary supervisory
contro} over them for this purpose.”™ The Police Comnission also recommended
that a supervisory structure over the district prosecuting staff should be develdp-
ed with Deputy Directors of Prosecution at the regional or district Jevel and a
Director of Prosecation at the State level!

7.2. As repards recruitment, the Police Commission also  recommended
minimum gualifications for being appointed to these posts and also noted that
judicizl officers with experience may be appointed. For appointment 1o the post
of Assistant Public Prosecutor Grade TI, Assistant Public Prosecutor Grade 1.
Additional Public Prosecutor, Public prosecutor. Deputy Director of Prosecution.
Additional Direcior of Prosecution and Director of Prosecution. a specified mini-
mom number of years of practice at the Bar or experience as a judicial officer be
stipitated. For the post of Deputy Director of Prosecution. seven years practice
al the Bar or seven years experience as a judicial officer of which af least three
vears should be as a Sessions Judge or three years experience as Additional Public
Prosecutor 6r Public Prosecutor was  recommended.  For the post of Director
of Prosecution and Additional Director of Prosecution, ten yegrs practice at the
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Bar or ten years experience as a padicial officer of which at least five vears shouhd
be as a Sessions Judge or three years exprience as Deputy Director was  recom-
mended.”

8. During our workshops. though it was felt that prosecution agency shoukd
have autonomy, it was suggested that coordinalion between investigating agency.,
namely police and the prosecuting agency is vital for the efficient proescution of
cascs at the trial stage. How to achieve this coordination? The National Police
Commission recommended that the prosecuting cadres be constituted into a sepa-
rate legal wing to function under a Director of Prosecution as an infegral part of
state police. This is not valid as it runs contrary (0 the law laid down by the
Supreme Court in Shahane's case.

9. We also recommend that the Home Departments of the State Govern-
ments should prescribe guidelines to achicve the desirable coordination between
the Director of Prosecution and the Investigating Agency of the Police for efficient
prosecution of casges,

Pursuant to our recommendation that there should be a separate investiga-
tion agency for investigation of grave offences. i.c. offences punishable with im-
prisonment of seven years and above and/or fine, it is further recommended that
such investigating agency should work in close coordination with the Directorate
of Prosecution at state and district levels. We are of the view that some of the
prosecutors may be earmarked at one time for advising the investigating agency.

1. We are of the view that the Directorate of Prosecution shall be struc-
tured as suggested by the National Policc Commission and accordingly a cadre
be created on those lines with necessary modifications as the Home and Justice
Departments of the State Governments may deem fit.

11. Clavse 3 of the Code of Criminal Procedure (Amendment) Bill, 1994
secks to insert the following Explanation to section 24(6) after the proviso which
shall be deemed to have been inserted with effect from 18th day of December,
1978. :

() “regular Cadre of Prosecuting Officers” means a Cadre of Prosecuting
Officers which includes therein the post of a Public Prosecutor. and
which provides for promotion of Assistant Public Prosecutors, 10 that
post:

(b) “Prosecuting Officer” means a person appointed to perform the func-
tions of a Public Prosecutor, an Additional Public Prosecutor or an
Assistant Public Prosecutor under this Code,

These changes are sought to be introduced keeping in view the promotional
avenues to the members of the regular cadre of prosecuting officers in a state where
such cadre exists,

12. We approve of the recommendations of the National Police Commis-
sion to establish a Directorate of Investigation and also clause 4 of the Amend-
ment Bill providing for insertion of new section 25A. which reads as under :

“25A01) The State Government may establish a Directorate nf Prosecution
consisting of a Director of Prosecution and as many Deputy Directors
of Prosecution as it thinks fit.

{2) The Head of the Directorate of Prosecution shall be the Director of
Prosecution, who shall function under the administrative control of
the Head of the Home Department in the Stale.

{3) Every Deputy Director of Prosecution shall be subordinate to the
Director of Prosecution,

{4) Every Public Prosecutor. Additional Public Prosecutor and Special

" Public Prosecutor appointed by the State Government under sub-sec-

tion (1) or as the case may be, sub-section (8) of section 24 to conduct

. r:asu:st.:i in the High Court shall be subordinate to the Dirsctor of Pro-
.- gecution., : :
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(&) Every Public Prosccutor. Additionul Fublic Prosecutor | and  Speciai
Public Presecutor appointed by the State Government under sub-sec-
tion €33, or as the case may be. sub-section (8) ol section 24 o cotduct
cuses in Disteict Courts and every Assistant Public Prosecuter appo-
fnted under sub-scetion (1) of section 25 shall be subordinate 1o the
Deputy Director of Prosecution,

{6) The powers and functions of the Director of Prosccuiion and the
Deputy Directors of Prosecution and the areas for which each of the
Deputy Directors of Prosccution have been appointed shall be such
as the State Government may by notilication specify,

(7) The provisions of this section shall not apply (0 the Advocate General
for the State while performing the fanctions of a Public Prosecutor.

We, however. feel that sub-section (4} of new section 25A placing the publie
prosecutors appointed under section 24(1} to conduct cases in the High Court
to be subordinate 1o the Director of Prosecution necd not be there as, in our view.
the Publio Prosecutors appointed exclusively to conduct cases on the appellate
side in the High Court should be differentiated from those prosecining officers
appointed (o conduct cases in the lower courts. In this context, we may also
point out that the object underlying the establishment of Directorate of Prosecu-
tion is to facilitate and expedite the trial work and also to bring about coordina-
tion with investigating agency which i« very much essential in a c¢riminal trial.

We accordingly  suggest the deletion of sub-section (4} of the proposed
section 25A.

13. We recommend that the Government while appointing Public Prose-
cutors and Assistant Public Prosecutors under sections 24 and 25 shall, as far as
practicable, appoint sufficient number of woman Public Prosecutors and Assistant
Public Prosecutors so that they can effectively deal with ¢ases involving women
who are under 18 years of age and in respect of whom offences under sections
354, 376, 376A to IT6E (both inclusive) proposed by the MNational Commission
for Women and 509 of the Indian Penal Code,

: 4. In Sumi! Kumar Pal v. Phota Sheikh" the Public Prosecuior appeared
on behalf of accused persons which lent support to the allegation that the accused
were supported by the ruling political party in the State of West Bengal. The
Supreme Court held that the trial was vitiated and remanded the case to another
Sessions Court for re-trial. With regard to the role played by the Public Prosecutor.
the Court observed. “that is inconsistent with the cthics of legal profession and
fair play in the administration of justice for the Public Prosecutor to appear on
behalf of the accused.”

At this stage while considering the observations made by the Supreme
Court in the case of Sl Kumar Pal v. Phota Sheikh, we are also of the view
tha! where there are conflicting interests and where propriety requires that the
prosecution in such a case has to be conducted by someone other than a member
of the Directorate of Prosecution, such court should have the power. in its discre-
tion, 1o permit any other person competent to coordinate the prosecution in con-
sultation with the appropriate government, who shall act under section 24(8) expe-
ditiouslty. The appropriate government should make the appointment in accos-
dance with section 24(8). Section 24(8) be amended accordingly.

I5. In the various workshops, views were expressed that though it is the
bounden duty of the State to conduct prosecution, as crime is against society, the
private complainants or victims of crime or his dependence be also given a role
in bringing the offender to justice. The Code of Criminal Procedure in seclion
3 permit the private counsel to assist the prosecutor and section 302 empowers
the Magistrate 1o permit the prosecution to be conducted by any ather person
as well.

In Babu v. State of K erale, the Kerala High Court graphically described
the role of Public Prosecutors as follows:"

“Pubtic Prosecutors are really Ministers of Justice whose job is none other
than assisting the State in the administration of justive. They are not

=] M of L & J/ND97
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representatives of any party. Their job is 1o assist the Court by placing
before the Court all relevant aspects of the case. They are naol there
lo see the innocent go to the gallows: they are also not there (0 see
the culprits escape the conviction.”

These observations were made in a case where a magistrate had refused
permission under section 302 of the Criminal Procedure Code to the complainant
to engage an advocate 1o conduct the prosecution, The High Court exemined
section 301 of the Code under which the advocate engaged by a private person
can assist the Prosecutor in the conduct of the prosecution. But under section
302 the magistrate may permit the prosecution itself to be conducted by any
aggrieved person or an advocate. The distinction is that when permission under
section 302 is given, the Public Prosecutor virtually disappears from the scene
and the private lawyer takes over the prosecution. There is a vast difference
between assisting the Public Prosecutor onder section 301 and conducting the
prosecution on the basis of a permission granted under section 302. The Court
pointed out that though the magistrate has a discretion under 302. this discretion
be exercised only under exceptional circumstances where he feels that denial of
permission will obstruct justice.

16. Section 302 has to be used if necessary, by the magistrate in granting
permission to the private complainant where ends of justice require, particularly
where he finds that Public Prosecutors are not effectively discharging their duties
thereby subverting the process of law and justice. So far as the interest of the
complainant in Sessions cases is concerned, section 301 permits a private person
to instruct the prosecutor. To that extent the complainant’s interest is being
taken care of and such private person need not take the place of public prose-
cutor. Consequently. no further change is necessary in section 301. As regards
Section 302 which is applicable only to the trials before the Magistrates. the
magistrate has ample discretion to permit the prosecution to be conducted by any
person. ~ As observed by the Kerala High Court in Babu's case. in appropriate
cases. the Magistrate may exercise that power by permitting the complainant’s
advocate to conduct the prosecution. So no change is necessary,

17. In view of the recommendations to establish the Directorate of Prose-
cution, section 25(3) and section 302 to the extent that they cnable police officers
fo conduet prosecution, need to be suitably amended.
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CHAPTER 1V
LAW OF ARREST

1. Arrest entails deprivation of a person's liberty by legal authority or at
least by apparent legal authority. In a democratic country such as ours, the Cons-
titution and laws value personal liberty of cvery individual and contain provi-
sions for safeguarding it. The right to personal liberty is a basic human right
recogniscd by the Universal Declaration of Human Rights, 1948 and the lnter-
national Government on Civil and Political Rights. 1966 which India has ratified.
Furthermore. the Constitution of India recognises it as a fundaniental right in
Article 21 thus: “No person shall be deprived of his life or personal liberty except
according to procedure established by law™. In Maneka Gandhi v. Unian of
India! the Supreme Court has interpreted that the procedure under this Article
must be “right. just and fair™ and oot arbitrary. fanciful oF oppressive.

2. The provisions relating to arrest with or without warrant and the rights
of arrested persons are incorporated in sections 41 to 60 of the Code of Criminal
Procedure. Section 41 specifies the various categories of persons whom any police
officcr may arrest without warrant or an order from a magistratc. Out of (his.
the most important category is found in sub-clause (a) of clause (1) which refers
to any person “who has been concerned in any cognizable offence, or against whom
a reasonable complaint has been made, or credible information has been received.
or a rcasonable suspicion exists, of his having been so concerned.”

3. One of the compelling issues in the sphere of the law of arrests is how
to balance the protection of human rights to personal liberty consistent with the
society’s interest in crime detection and maintenance of law and order in civil
society. As pointed out very pertinently by the Supreme Court in Joginder Kiwinar

v. State of U.P*:

“The horizon of human rights is expanding. At the same time, the crime
rate is also increasing... The law of arrest is one of balancing individual
rights, liberties and privileges, on the one hand. and individual duties,
obligations and responsibilities on the others, of weighing and balanc-
ing the rights; liberties and privileges of the, single individual and those
of individuals collectively; of simply deciding what is wanted and where
to put the weight and the emphasis, of deciding which comes first—
the criminal or society the law violator or the law abider...”

4. The National Police Commission had observed in ils Third Report
that the power of arrest is one of the sources of police corruption. As a result of
the sample study made of the quality of arrests made in one State during the
three year period 1974-1976, the Commissioin observed :

“It is obvious that a major portion of the arrests were connected with very
minor prosecutions and cannot, therefore, be regarded as necessary
from the point of view of crime prevention. Continued dctention in
jail of the persons so arrested has also meant avoidable expenditure
on their maintenance, In the above period, it was estimated that 432
per cent of the expenditure in the connected jails was over such persons
only who in the ultimate analysis need not have been arrested at all.”

%, ‘The National Police Commission had recommended the following guide-
lines for making arrests.! An arrest during the investigation of a cognisable casc
may be considered justified in one or other of the following circumstances :

(i) The case involves a grave offence like murder, dacoity, robbery, rape.
etc. and it is necessary fo arrest the accused and bring his movements
under restraint to infuse confidence among the terror stricken victims.

(i) The accused is likely to abscond and evade the processes of law.

(iii) The accused is given to violent behaviour and is likely to commit
further offences unless his movements are brought under restraint,

(iv) The accused is a habitual offender and mless kept in custody he i
Hkely to commit similar offences again.

13
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It weuld be desirable 1o insist through departmental instructicns, that a
police officer making an arrest should also record in 1he case diary the rcasens
for making the arrest. thereby clarilying his conlonmity (o Lhe specilied guidelines.

6.1 The Supreme Court in Joginder Kumar's case laid down some guide-
lines regarding the power of arrest by the police. The Court referred 1o the
Report of Sir Cyrit Phillips Committee—Report of the Royal Commission on
Criminal Procedure (Command Papers 802 1981) wherein the following sugges-
tion was made:®

“To help to reduce the use of arrest we would also propose the introduc-
tion here of a scheme that is used in Ontario [Canada) enabling a
police officer to issue what is called on appearance notice. That pro-
cedure can be used to obiain attendance ai the police sialion without
resorting to arrest provided a power to arrest exists, for example to be
{ingerprinted or to participate in an identitication parade. It would
also be exiended to attendance for interview at a (ime convenient both
to the suspect and to the police oflicer investigating the case.”

6.2 The Supreme Court also referred 1o Section 56(1) of (he Palice and
Criminal Evidence Act. 1984 in the United Kingdom which provides:*

“Where a person has been arrested and is being held in custody in a police
station or other premises, he shall be entitled. if he so reguests, to
have one friend or relative or other person who is known to him or
who is likely to take an interest in his welfare told. as soon as is
rracticable, except to the extent that delay is permitted by this section.
that he has been arrested and is being detained there.”

6.3 The Court referred to the Roval Commission’s Enunciation of Guide-
lines as follows:’

“We recommend that detention upon arrest for an offence should continues
only on one or more of the following criteria :

{a) the person's upwillingness to identify bimself so that a summons
may be served upon him;

(b) the need to prevent the continuation or repetition of that offence;

(c) the need to profect the arrested person himself or other persons or
property,

(d) the need to secure or preserve evidence of or relating to that
offence or to obtain ‘such’ evidence from the suspect by question-
ing him; and

(e) the likelihood of the person failing to appear al court to answer
any charge made against him.”

. 6.4 The Supreme Court after examining the law in England, proceeded to
lay down guidelines for making arrest. Balancing the need for arrest with the
right to personal liberty in Article 21 of the Constitution, the Court observed:*

The existence of the power to arrest is one thing. The justification for the
exercise of it is quite another. The police officer must be able to jus-
tify the arrest apart from his power to do so, It would be prudent
for a police officer in the interest of protection of the constitutional
rights of a citizen and perhaps in his own inferest that no arrest should
be made without a reasonable satisfaction reached after some investi-
gation as to the genuineness and bowma fides of a complaint and a
reasonable belief both as to the person’s complicity and even so as to
the need to effect arrest. Denying a person of his fiberty is a serious
matter... A person is not liable 1o arrest merely on the suspicion of
complicity in an offence. There must be some reasonable justification
in the opinion of the officer effecting the arrest that such arrest is
necessary and justified. Except in heinous offences. an arrest must
be avoided if a police officer issues notice to person to attend the
Station House and not to leave station without permission would do.
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6.5. The Court formulated the following requirements for effective protec-
tion of Fundamental Rights o Articles 21 and 22(1)"

(1) An arrested person being held in custedy is entitled. if he so requests
o have one {ricnd relative or other person who is known to him or
likely to take an inierest in his welfare told as far as is praciicable
that he has been arrested and where is being detained.

{2} The police officer shall inform the arresied person when he is brought
1o the police station of this right.

(3} An eniry shall be required to be made i the diaty as 0 who  was
informed of the arrest.  These protections from power must be held
o flow from Articles 21 and 2201} and enforced strictly.”

6.6. The Court also Jaid down that it shail be the duty of the magistrate
before whom the arrested person is produced, to satisfy himself that the require-
ments have been complied with.

7.4. The Law Commission in its One Hundred and Fifty Second Report
on  Castodial Crimes 11994) has recommended the insertion of two sections,
namely, that in S. 41 alter sub-section (1), the following new sub-section (1A}
he inscrted™:

=41(1A) A police officer artesling a person under clause (1) of sub-sec-
tion €1} of this section must be reasonably satisfied. and must
record such satisfaction, relating to the following matters:

ta) the complaint, information or - suspicion referred to in that
clause, is not only in respect of a cognizable offence having
been commiited, but alse in respect of the complicity of the
person to be arrested, in that offence:

(b) atrest is necessary in order to bring (he movements of the per-
soa to be arrested under restraint, so as to inspire a sense of
security in the public or to prevent the pcrson to be arrested
from cvading the process of the Jaw or to prevent him from
committing similar offences or trom indulging in violent be-
haviour in general.™ !

72. A further suggestion to incorporate a new section 41A on the basis
of the Supreme Court’s decision in Joginder Kumar's case was made.”

" “41A. Notice of appearance—Where the case falls under clause {(a} of
sub-section (1} of section 41, the police officer may, instead oOf
arresting the person concerned, issue to him a notice of appearance
requiring him to appear before the police officer issuing the notice
or at such other place as may be specified in the notice and to co-
operate with the police officer in the investigation of the offence
referred to, in clause (a) of sub-section (1) of section 41.

{2) Where such a notice is issued to any person, it shall be the duty of
that person to comply with the terms of that noiice.

(3) Where such person complies and continues to comply with the notice,
he shall not be arrested in respect of the offence referred to in the
notice unless, for reasons to be recorded, the police is of the
opinion that he ought to be arrested.

(4) Where such person, at any time, fails to comply with the terms of
the notice. it shall be lawful for the police officer to arrest him
for the offence mentioned in the notice, subjeci to such orders as

LL N

may have been passed in this behalf by a competent court.”

8.1 The Law Commission of India in its 135th Report on “Women in
Custody” the following recommendations regarding the arrest of women:

s

‘450B.  Arvest of women.—(i) Where a woman is to be arrested under
this Code, then unless the circumstances indicate to the contrary,
her submission to custody on an ordl intimation of arrest shall be
presumed, and unless the circumstances otherwise require or unless
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the- police officer arresting is a lemale, the police officer shall nor
actially tonch the  persen of the  woman for  moking her ariest.

{Sce para 2.1

_ (2y Except in unavoidable circumstances. no woman shall be arrested
T © aifter sunser and before sunrise.  and where  such unavoidable cir-
cumstances exist.  the police  officer  shall, by making a written
report,  obtain the prior  permission of the tmmediate superior
officer not below the rank of an Inspector for effecting such arrest or.
if the ove s ane of extreme wgency, he shall, after making the
diresl,  fordowiine vepoal e madter inowriting to his such immediate
sieperior Officer,  with the reasons for arrest and the reasons for not
taking prior permission as aforcsaid and shall also make a similar
icport to the Magistrate within whose legal jurisdiction the arrest
bas been made.”  (See para 2.3}

, The aforesaid recommendation bas been adopted as sub-section (4) of
section 46 in clause 7 of the 1994 Bill in the following manner:

sT(4) Save in exceptional circumstances, no woman shatl be arresied after
sunset and before sunrise and where such exceptional circumstances
exist, thc police officer shall, by making a written report, obtain
the prior permission of his immediate superior officer for cffccting
such arrest or. if the case is one of ¢xtreme urgency and such prior
permission cannot be obtained before making such arrest, he shall.
after making the arrest. forthwith report the matter in writing (o
his immediate superior officer explaining the urgency and the rea-
sons foy not taking prior permission as aforesaid and shall also
make a report to the Magistrate within whose local jurisdiction the
arrest had been wade.™ :

© We reiterate this recommendation,

M 3.2 We suggest the [o.llowing amendments to Scction 46 of the Code of
Criminal Procedure:

“In the light of the discussion in the preceding para, proviso (b} on the
following lines be added to sub-section (I of section 46 in the

. _following manner: : ]

: ‘Provided that where a woman is 10 be arrested then, unless the
circumstances indicate to the contrary, her submission to cus-
tody on an oral intimation, arrest shall be presumed and.
unless the circumnstances otherwise require or unless the potice
officer arresting is 2 female the police officer shall not actually
touch the person of the woman for making her arrest.’” "

8.3. We also suggest that the following new sub-section (2) be inserted
in section 46 in the following manner: -

"t2) Save in exceptional circumslances, no woman shall be arrested after
sunset and before sunrise, and where such exceptional circumstan-
ces exist, the police officer shall, by making a written report,
obtain the prior permission of his immediate suwperior officer for
elfectmg such arrest, or if the case is one of ‘extreme urgency and
such prior permission cannet be obtained before making such arrest,
he shall, after making the arrest, forthwith report the matter in
writing to his immediate superior officer explaining the urgency and
the reasons for not taking prior permission as aforesaid and = shall
also make a report to the Magistrate within whose local jurisdiction
the arrest had been made™

as provided in Clause 7 of the 1994 Bill,

$4. In view of above proposed changes, the other existing sub-sections
be re-numbered.
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ustadiak Crimes

. 9. The Taw Commissicn of Indin it 152 Report on C
“Code of

recommended that a_new section SOA Be inseried after section 50 in the
Criminal Procedurc. 1973 on the following lines:

50A. (1) whenever a person is arrested by a pulice officer, intimation of
the arrest shall be immediately —seni by the police officer (along
with intimation about the place of detention) to the following

person

() a relative or  friend or other —person known to the arrested
person, as may be nominated by the arrested person:

(h) failing (a) above. the Jocal legal aid committee.

(2} Such intimation shall be sent by telegram or telephone, as may be
convenient, and the fact that such intimation has been sent shall
be recorded by the police officer under the signature of the arrested
person-

'(3) The police officer shall prepare a custody memo and body receipt of
the person arrested, duly signed by him and by two wilncsses of
the locality where the arrest has been made. and deliver the same
i a relative of the person arrested, if he is present at the time of
arcest or, in his absence, send the same along with the intimation
of arrest to the person mentioned in (1) above. .

(4) The custody memo referred (o in (3) above shall contain the following
- particulars: ' .
‘i) name of the person arrested and father's name or husband’s
name:

(i} address of the person arresied:
(iii) date, time and place of arrest;
(iv) offcnce for which the arrest has been made:

vy property, if any. recovered ~ from the person arrested and
taken into charge at the time of the arrest; and

(vi} any bodily injury which may be appareat at the time of arrest.

(5) During the interrogation of an arrested persén, his legal practitioner
shall be allowed to remain present.

¢6) The police officer shall inform the person arrested, as soon as he s
brought to the police station, of the contents of this section and
shall make an entry in the police diary about the following facts:

(1) the person who was informed of the arrest. .

(b} the facts that the person arrested has been informed of the
contents of this section; and

¢} the fact that a custody memo has been prepared, as vequired
by this section

10. The Law Commission of India in its 152nd  Report on Custodial
Crimes recommended that Section S7A be inserted in the Code of Criminal
Procedure, 1973 on the following lines:

“3TA. Duiy of Magistrate to verify certain facts.

When 4 person artested without warrant is produced before the Magistrate,
the Magistrate shall. by inquiries to he made from the arrested
person.  satisfy himsell that the provisions of sections... have been
complied with (sections relating to safeguards in connection  with
arcest, rights on arrest, etc. to be entered) _and also inquire
about, and record, the date and time of arrest’™
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. 1L To view of  the  guildelines  cpunciated by the Sypreme Court n
Joginder Kwmar's  case and also the comsequent recommendations of the Law
Commission in its 152nd Report the following new sub-clavse to section 41 be
inserted in the Code:

“41{3). A police officer arresting a person under clause (a) of sub-sec-
tion (1) of this section must be reasonably satisfied that arrest is
necessary and must record such satisfaction in  respect of matters
covered every clause of sub-section(1).”

Further a new section 41A be also inserted in the Code on the following
lines:

“41A{1). The police officer may, if satisfied that immediate arrest of

the person concerned is not necessary. issue to him a notice requir-
ing him to appear before the police officer at specified time  and
place for further investigation and it shall he the duty of that person

to comply with the terms of the notice.

(2% 1€ such person fails to comply with the terms of the notice, it shall
be lawful for the police officer to arrest him for the offence men-
tioned therein.,”: (Ch. IV para 11
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CHAPTER V

CUSTODY, REMAND AND CHANGES IN SECTION 167(2)

I. In he Central Bureau of Investigarion Special investigation Cell-1,
New Dellii v, Annpam J. Kulkarni'.  the Supreme Coutt held that under the
proviso to Section 167(2) of the Code, (he police custody can be only during
the first 15 davs of the remand and not later. It was generally felt in all  the
Workshops that such limitation would cause practical difficulties in carrying
out investigation in some cases. In view of this, we suggest that it shouid
be permissible for the proscculion 1o seek police custody during the period of
remand at any time if a need arises.  However. the  total remand of police
custody should not exceed 15 days.

2. OFf late, it has been a matter of common knowledge that investigation
of many important cases is entrusted to CBI by lhe appropriale Government
after greal delay. Consequeatly, the CBL has been expericneing considesable
difficullies in obtaining (he police custody even if it became absolutely necessary.
There may be cases where the original investigating agency might have obtained
police custody upto 15 days or considerable part of the period. In such a
situation. the CBL is very much handicapped.  Aller having considered  the
various views and keeping in view the present scemario and the types of offences
coming to light, it is necessary to se¢ that the investigation by CBI js effective
and meaningful.  For this purpose. obtaining of the fresh police custody by
CBI becomes absolutely necessary.  Therefore, we are of the view that a
provision should be made for a fresh police custody it sought by the CBI but
it should not cxceed 15 days on the whole.  Accordingly, section 167(2) be
amended in the following manner:

The Magistrate to whom ap accused person is forwarded under this
section may, whether he has or has not jurisdiction fo try the case,
from time to time. auiborise the detention of the accused for 2
wrin not exceeding fifteen days at a time but the total period shall
not exceed (i) minety days. where the investigation relates 1o  2n
offence pumishable with death, imprisonment for life or imprison-
ment for a term not less than tep years, (it sixty days., where the
investigation relates to any other offence.

2(b) During such custody the Magistrate if he thinks fit, may authorise
the detention of the accused person in custody of the police for a
total numher of 15 davs on the whole—

Provided that if the investigation is transferred to Delhi Special Police
Establishment, a Magisirate may also authorise detention of accused for another
15 days on the whole irrespective of the earlier period of police custody, on
being satistied with the reasons necessitating such custody mentioned by investi-

gating officcr of Delhi Special Police Establishment, afler recording reasons.

On the expiry of the said period of ninety days, or sixty days, as the
case may be. the accused person shall be releused on bail if he is prepared
to and does furnish bail, and every person released on bail under this sub-
sectivn shall be deemed fo be so  released under the provisions of Chapter
XXXII for the purposes of that Chapler:

3¢y No Magisirate shall authorise detention in any custody under this
section unless the accused js prodoced before him;

2id) No Magistrate of the second cluss, not speciatly  empowered in this
behalf by the High Court, shall authorise detention in the custody
of the police.

19
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Explunation 1.—For the avoidance of doubts, it is hereby declared that,
notwithstanding the expiry of the peried specified in paragraph (a}, the accused
shail be detained in custody so long as he does not furnish bail.

Explanation 11.—If any question arises whether an accused person was
produced before the Magistrate as required under paragraph (c), the production
of the accused person may be proved by his signature on the order authorising
detention.

CORTNOTE

b (1992) 3 SCC 141.



CHAPTER VI

BAIL, ANTICIPATORY BAIL AND SURETIES

1. The Law relating to bail is conlained in sections 436 to 450 of
chapter XXXIII of the Code of Criminal Procedure, 1973.

2. The law of bails, which constitutes an impoitani braich of ihe proge-
dural law dovetails two conflicting interests namely, on the one hand, i
requirements of shielding the society from the hazards of those commiiling
crimes and on the other, the fundamental principle of criminal jurispiudedce,
namely, the presumption of innocence of an accused till he is found guilty.

3. With a view to fulfilling the above objectives, the legistature has
provided directions for granting or refusing bail. Where law aliows discreuon
i the grant of bail, it 15 to be exercised according to the guudelines piuvided
therein; further the courts have evolved certain norms for the proper exuivice
of such discretion,

' 4. Though the Code of Criminal Procedure has not defined bail, the
terms “bailable offence” and “non-bailable offence” have been defined.* Bail in
easence means security for the appearance of the accused person on giving wiich
he is released pending investigauon or frial. ‘The Supreme Court v Moti K.
v. State of M.P. has held that bail covers both release on one’s own bonad, wiih
or without securities.

5. The Code has classified all offences into “pailable” and “nosni-bailable™
offences. Under S. 2(a) “bailable offence” means an offence which is tisicd as
bailable in the First Schedule or which is made pailable by any other waw o0
the time being in force and “non-bailable offence” means any other offence.
The Code has not provided any criteria 1o determine whelher any paiuculas
offence is bailable or non-bailable. It depends on whether it has been showu
ag bailable or non-bailable in the First Schedule. An examination of the pio-
visions of the Schedule would reveal that the basis of the classification is based
on divergent cousiderations. However, the gravity of the offences, nam.uy,
-offences punishable with imprisonment for three years or more have beun
treated as non-bailable offences. But this is not a hard and fast rule. Ther:

are exceptions to the same.

6. A person accused of a bailable offence is entitled to be released o
bail as a matter of right if he is arrested or detained without warrani, Bui il
the offence is non-bai.able, depending upon the facts and circumstances oi e
case, the court may grant bail on its discretion. The scope of discretion varies
in inverse proportion to the gravity of the crime. The courls have formulated
the following guidelines for grant of bail in non-bailable offences:

(i) the enormity of the charge;

(i) the nature of the accusation:

(iii) the severity of the punishiment which the conviction will cniail;
(iv) the nature of the evidence in support of the accusation;

{v) the danger of the accused person absconding if he 1s releascd  wai
baii:

(vi) the danger of witnesses being tampered with;

(vii) the protracted nature of the trial;

(viii) opportunity to the applicant for preparation of his defence and
access to his counse’;

(ix) the health, age and sex of the accused.
(x) the nature and gravity of lhe circumstances in which the offence is
cormmnitted;
21
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(xi) the position and status of the avcused with relerence to the victim
and the witnesses and

(xii) ihe probability of accused committing more  offences il released  on
bail, eic.

7. These considerations  are by no means  exhaustive.  Faclors such as
previous convictions, criminal records of the accuscd and the possibility of the
accused committing offences if enlarged on bail are also taken info account
while deciding the quastion of bail!

8.1. Does the bail system discriminate against the poor?

8.2. On this yuestion, the Report of the Legal Aid Commistee  appointed
by the Government of Gujaral, in {971 has commented on the buil system
thus': :
The bail system causes discrimination against the poor since the poor

woukl not be able to furnish bail on account of their poverty  while
the wealthier persons otherwise similarly situate would be able to
securc their freedom because they can afford 1o furnish bail. This dis-
crisaination acises cven if the amount of the bail tixed by the  Magis-
trate is not high, for a large majority of thiose who are Prought before
the Courls in criminal cases are so poor that they wounld find it diffi-
cult to furnish bail even in a small amount,

The evil of the bail system is that either the poor accused has lo fall
back on touls and professionul swreties for providing bail or suffer
pre-trial detention. Both these consequences are fraught with great
hardship to the poor. In one case {he poor accused is fleeced of
his moneys by touts and professional sureties and sometimes has
even to incur debts o make payment to them for securing his
release; in the other he is deprived of his liberly without trial and
conviclion and this kads to grave consequences, name y; (1) though
presumed innocent he is subjected to the psychological and physis
cal deprivations of free life; (2) he lases his job, if he has one, and
is deprived of un opportunity to work to support himself and his
family with the result that burden of his detention falls heavily on
the innocent members of the tamily, (3) he is prevented from con-
tributing to the preparation of his defence; and (4) the public ex-
chequer has to bear the cest of maintaining him din the jail.

8.3. Subsequent’y, a Central Commitiee on Legul Aid  reported in
similar vein®:

..Jwle think that a liberal police of conditional release without monetary
sureties or financial security and release on one's own recognizance
with punishment provided for violation will go a long way to re.
form the bail system and help the weaker and poorer sections of
the community to get cqual justice under law. Conditional release
may take the form of entrusting the accused (o the care of his rela-
tives or releasing him on supzrvision. The court or ibe authority
granting bail may have fo use the discretion judiciously, When the
accused is too poor 1o find suretics, there will be no point in insis-
ting on his furnishing bail with sureties, as it will only compel him
to be in custody with the consequent hamdicaps in making his
defence.”

8.4. In order to eliminate the discrimination against the poor and the
indigent accused in the grant of bail for bailable offences, Clause 40 of the
Cyiminal Procedure Amendment Bill, 1994 seeks to amend section 436 of the
Code o make a mandatery provision that if the arrcsted persons accused of
a bailable offence is an indigent and cannot furnish security, the court shall
release him on his execution of a bond without sureties. The amendment is
as follows:
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In section 436, 1n sub-seclion {I}--

(@) in the dirst proviso, for the words “may, instead of takiog bail,” the
words “may, and shall, il such person is indigent and s unable 1o
Tuenish security™. sha ]l be substituted:

(b after the tirst proviso the following Lxplanation shall be inseried:

Explanution: Where a person is unable to give bail within a week of
the date of his arecst, it shall be suilicient ground for the oflicer
or the court to presume that he is an indigent person lor the pur-
poses of the priviso.

8.5, The Commission recopunends the amendments relerred to above as
they are consistent with the Supreme Court’s pronouncements and juristic opin-
ion that poor accused committing bailable offences should not be denied bail
on the basis of indigency,

Pre-trial Detention:

9. The purpose of pre-trial  detention is not  punishment. A suivey of
decided cases reveals that the law favours release of accused on bail, which
is the rule, and refusal is the ¢xception,

9.1 ‘lhe plight of undetirial prisoners was vividly brought out in Hus
sginara Khatoon { v. Home Secretary. The case disclosed a dismal  state  of
affairs jo the State of Bihar in regard to administration of criminal justice.
Hordes of men and women undertrial were languishing in Bihar jails for
periods rangiog from three to ten years without the comunencement ol triais.
They were in jails for much longer periods than they would lLiave been had
they been found guilty and sentenced after trial, They were in jails not be-
cause they were found guily but were too poor to afford bail and the irials
did not commence. In this context the following observations of P.N. Bhagwati
J., (as he then was) are apposite’.

“One reason why our legal and judicial system continually denies justice
to the poor by keeping ithem For long years in pre-trial detention
is our highly unsatisfactory bail system. It suffers {rom properiy
oriented approach which seems to proceed on ihe erroneous assum-
ption that risk of monetary loss is the only deterrent against fleeing
from justice. The Code of Criminal Procedure, even afier its re-
enaciment, continues to adopt the same antiquated approach as the
earlier Code enacted towards the end of the last century and where
an accused is to be released on his persona. bond, it insists that
the bond should contain a monetary obligation requiring the accu-
sed to pay a sum of money in case, he fails 10 appear at the trial.
Moreover, as if this were not sufficient deterrenl to (he poor, the
courts mechanically and as a matter of course insist that the accu-
sed should produce sureties who will stand bail for him and these
sureties must again  establish  their solvency to be able to pay up
the amount of the bail in case the accused fails to appear to answer
the charge. This system of bails operatcs very harshly against the
poor and it is only the non-poor who are able to take advantage
of it by getting themselves rcleased on bail. The poor find it diff-
cult to furnish bail ¢cven without surcties because very often the
amount of the bail fixed by the court is so unrealistically excessive
that in a majority of cases the poor are unable to satisfy  the police
or the magistrate about their solvency for the amount of the bail
and where the bail is with sureties as is usually the case, it becomes
an almost impossible task for the poor to find persons sufficiently
solvent lo stand as suretics.  Thg result is that either they are
fleeced by the policc and revenue  officials or by  touts and pro-
fessional sureties and sometimes they have even to incur debis for
securing their release or, being unable 1o obtain release. they have
to remain in jail until such time as the court is able to take up
their cases for tial, kading to gruve consequences.” :
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It is high time that our Parliament realises that nisk of monetary
loss is not the only deterrent against flecing from justice, but there
are also other factors which act as equal delerrents againse fleeing
cooncJParliament would do well wo consider whether. .. . considera-
tions such as family ties, roots in the comowunity, job security,
membership of stable organisations ete., should be ihe determinative
factors in grant of bail and the accused should in appropriate cases
be released on his personal  bond  without  monetary  obligation,
Of course, it may be necessary in such a case (o provide
by an amendment ol the pena. Jaw that if ihe accused wilkully fails
to appear in compliance with Lhe promise  coatained in his per-
sonal bond. he shall be liable (o penal action. But even under
the Jaw as it stands teday the courts must abandon thw antiquated
concept under which pre-trial release s ordered only against bail
with sureties.

9.2. R.S. Pathak J. (as he then was) opined that there should be a clear
provision in the Code of Criminal Procedure which enables the release, in
appropriate cases, of an undertrial prisoner on his bond without surcties and
without any monetary obligation.

9.3. The first Hussainara decision  was followed by orders passed by
the Supreme Court” from time to time furnishing guidelines for release of under-
trials languishing in jails for want of expeditious disposal of pending cases. In
Hussainare Khatvon VIIY a criminal miscellaneous petition was filed secking
general orders on the basis of guidelines already issued by the court, namely
for undertaking an inquiry for setting up of additional courts in every state,
providing investigating agencies with more experis, simplifying the procedure
for sanction of prosecution, strict compliance with s, 167 of the Code, circola-
tion of guidelines to the courts in states and revision of categories of undertrials
in Bihar jails. The Supremc Court, while refraining from issuing general
orders, observed:

The enforcement of the guildelines by the subordinate courts functioning
in different staies should now be the responsibility of the different
High Courts...... General orders for release of under-trials  without
reference to specific fact situations in different cases may prove to
to be hazardous. While there can be no doubt that undertrial pri-
soners should not fanguish in jail on account of refusal to enlarge
them on bail for want of their capacity to furnish bai. with monetasy
obligations, these ure matters which have to be deale with on case-
to-case basis kceping in mind the guidelines laid down by this court
...... General orders in regard to judge sirengih of subordinate judi-
ciary in_cach State must be atteaded to, and iis functioning overseen,
by the High Court of the State ........................... Withdrawal of
cases from time to 1ime may not always be un appropriate and acce-
ptable remedy, but what is required is to evolve a mechanism which
would enable carly disposal of cases.”

94. In a public intercst litigation casc on the undertrials in Tihar Tail,
Delhi, National Capital Territory, the Supreme Coutt in R.D. Upadityay v, State
of Andhra Pradesh’ issued, specific directions for expediting the trial of under-
trials accused of serious offences as murder, aitemipt to murder etc. under LP.C.,
Arms Act, Customs Act. Narcotic Drugs and  Psychotropic  Substances
Act., Official Secrets Act, Extradition Act, Terrorist and  Disruptive
Activities Act and Dowry Prohibition Act. The Court aiso issued dir-
ections for release on bail without the nccessity of application for bail in cases
where undertriais are charged with attempt to murder under IPC and cases have
been pending for more than two years. In cases where undertrials are charged
with the offences of kidnapping, theft, cheating, counterfeiting,  rioting,
hurt, gricvous hurt or under the Arms Act. Customs Act if they have been in
detention for more than onc year. they should be released on bail withour an
application of bail.

9.5. To prevenl the undertrial prisoners  [romt  languishing i jails for
periods longer than the period of maximum period of imprisonment for the
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alleged offence, clause 41 af the Code of Criminal Procedure {Amendmenty Bill
proposes 1o insert & onew section 436A o the following  inws.

5. 430A where a person has. during the period of investigation, inquiry
or trial under this Code of an offence under any law(not being on offence
for which the punishment of death has bheen specified as one of the
punishments under that law) undergone detention for a period ex-
tending up to one-half of the maximum pericd of imprisonment speci-
fied for that offence under that taw, he shall be rcleased by the Court
on his parsonal bond with or without sureties:

Provided that the Court may, after hearing the Public Prosecutor and for
redsnas 10 be recorded by it in writing, extend the peried of deten-
- ton of such person Tor a losger period longer than one-half of the
suaith period. e release him on bail instead of the personal  boad

with or without sureties.

Provided further that no such person shall in any case be detained dur-
ing the pericd of investigation, inquity or trixl for more than the
maximum period of imprisonment provided for the said offence
under that law;

Explanation.---In computing the  perind  of  detention  under  this  section
for granting bail the period of detention passed due to delay in proceeding
caused by the accused shall be excluded.

1. Section 436A be inserted in the Code as a protection for underirial
prisoners accused ol non-capital offences and  release on bail as contained  in
Clause 41 of the Code of Criminal Procedure {Amendment) Bill except the
words “instead of the personal bond with or without surcties.” occurring in
proviso to clause 41 of the Bill be omitted.

10.1 Section 437 dea’s with grant of bail in respect of non-bailable and
cognizable offences. Clause 42 of the Criminal Proccdure Code (Amendment)
Bill seeks to amend section 437 to provide that if a person commits a cogni-
zable offence and he has previously heen convicted on two or more occasions
of a cognizable offence punishable with imprisonment not less than three years,
he shall not be relensed except in the circumstances specified in the provision.

VG2 [uis Turthoe provided in the Bill that if an accused apprars before
the Cowrt while in jujdicial custody and prays for bail, or a prayer for bail is made
on his behalf. th: Court shall grant bail only after giving an opportunity of
hearing to the prosecution, if the ulleged offence committed by the accused is
punishable with death. imprisenment for life or imprisonment for not less than
seven years,

10.3 Under the present sub-section (3) of section 437 of the Code, the
court has the discretion to  impose certain  conditions for the grant of bail.
Where conditions are thus imposed. the bond exccuted under section 4412
shall incorperate those conditions.

H. In order to mukc the provision under section 437 more stringent and
ensure that the accused released on bail doss not  interfere or intimidate the
witnesses, Section 437 be amendcd as provided under c’ause 42 of the Code of
Criminal Procedure (Amandment) Bill. 1994 :

In scetion 437 of the principal Act. (i) in sub-section (1),

ta) in clause (ii). for the word “a non-bailable and cognizable offence”,
the words “a cognizable offence punishable with imprisonment for
not less than three vears™ shall be substituted:

ib after the  third proviso, the  fTollowing  provisu  sha'l be inserted,
mamiely,

“Provided wlso hat no person shall, 5 the offence alleged 10 have
been commiticd by him is punishable with  death, imprison-
ment Tor lif2 or imprisonment for seven years or more be re-
leased on bail by the Court under this sub-section without
wiving an opportunity of hearing to the Public Prosecutor.”
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(i} in sub~scction (3) for the portion beginting with the words - “the
Court may impose” and ending with the words “the interests of
justice™, the fol.owing shall be substituted, namely: :

“the Court shail impose the conditions,—

(a) that such person shall attend in accordance wilh the conditions
of the bond executed under this Chapter,

(b that such person shall not directly or indirectly make any in-
ducement, threat or promise to any person acquainted with the
facts of the case so as to dissuade him from disclosing such
facts to the Court or to any police officer or tamper with the
evidence and may also impose, in the interests of justice, such
other conditions as it considers necessary.” '

We recommended the adoption of the aforesaid amendments to section

12, The directions issued by (he Supreme Court in  Common Cause v.

Union of India™. namely

“In) Where the offerices under LP.C. or any other law  for . the time
being in force for which the accused are charged before any cri-
minal court are punishable with imprisonment not exceeding three
years with or without fine and if tria's for such offences are pen-
ding for one year or more and the concerned accused have not
been released on bail but are in jail for a period of six months or
more, the concemed criminal court shall release the accused on bail
or on personal bond to be executed by the accused and subject to
such conditions, if any, as may be found necessary, in the light of
Scetion 437 of the Criminal Procedure Code [Cr. P.C.).

1{b) Where the offences under 1.P.C. or any other law for the time
being in force for which the accused are charged before any cri-
minal court are punishab'e with jmprisonment not exceeding five
years, with or without fine, and if the trials for such offences are
mding for two years or more and the concerned accused have not

n released on bail but are in jaii for a period of six months or
more, the concerned criminal court shall release the accused on bail
or on personal bond to be cxecuted by the accused and subject to
2‘1: imgosing of suitable conditions, if any. in the light of section 437

. PC.

1) Where the offences under LP.C. or any other law for the time being
in force for which the accused are charged before any criminal
court are punishab'e with seven years or less, with or without fine,
and if the trials for such offences are pending for two years or more
and the concerned accused have not been released on bail but are
in jail for a period of one year or more, the concerned criminal
court shall release the accused on bail or on personal bond to be
executed by the accused and subject to imposing of suitable condi-
tiong. if any. in the light of Section 437 Cr. P.C” o

are salutary in liberalising the grant of bail in respect of undertrial prisoners

where trials are pending and not concluded.

However the aforesaid directions should not be applicable in subsequent

offences committed by the same offenders or against whom more than one case is
pending or when a person has heen convicted for more than one case.

- grant anticipatory
he is arrestéd.. .

ANTICIPATORY BAIL

13.1, Section 438 empowers the Sessions Court and the High Court to
ail, namely a ditection to release a person on bail cven before
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13.2 The Law Commission in its 4]st Report recommended the incorpora-
tion of a provision on anticipatory bail, The Commission had observed:

The necessity for granting anticipatory buil arises mainly because some-
times influentin persons try o implicate their rivals in false cases for
the purpose of disgracing them or for other purposes by getting them
detained in jail for some days. In recent times. with the accentuation
of political rivalry, this tendency is showing signs of steady increase.
Apart from false cases, where there are reasonable grounds for hold-
ing that a person accused of an offence is not likely to abscond. or
otherwise nrisuse his liberty while on bail, there seems no justification
to require him first to submit to custody. remain in prison for some
days and then apply for bail.

13.3 The Code of Criminal Procedure as amended in 1973 has incorpo-
rated the concept of grant of anticipatory baii in Section 438.

134 The Law Commission, in its 48th Report, gave vent to the imnpres-
sion that had gained ground in the interregnum about the misuse of the provi-
sion on grant of anticipatory bail in the following observations™:

[Tn order to ensure that the provision is not put to abuse atthe instance
of unscrupulous petitioners, the final order should be made only after
notice to the Public Prosecutor. The initial order should only be an
interim one. Further, the relevant section should make it clear that
the direction can be issued only for reasons to be recorded and if
the court is satisfied that such a direction is necessary in the interest
of justice.

It wi'l also be convenient to provide that notice of the interim order as
;ve]lhas gf the final orders will bc given to the Superintendent of Police
‘orthwit

-14. Since the introduction of the provision of ant:lcnpatory bail under
section 438, its scope has been under judicial scruting, The leading case on
the subject is Gurhaksh Singh Sibbia v. State of Punjab” The Supreme Court,
reversing the Full Bench decision of the Punjab and Haryana High Court in
this case® which had given a restricted interpretation of the scope of section
438, held that in the comtext of Article 21 of the Constitution, any statutory

vision (s. 438) concerned with personal liberty could not be whittled down
y reading restrictions and limitagions into it. The Court observed™ :

“Since denial of bail amounts to deprwatlon of personal liberty, the
Court should lean against the imposition of unnecessary restrictions
on the scope of section 438, especially when no such restrictions
have been imposed by the legislature in the terms of that section”.

The Court also held that the conditions subject to which the bail can be
granted under section 437(1) should not be read into section 438, While allow-
ing unfeftered jurisdiction to the High Court and the Court of Session, the Sup-
reme Court fondly. hoped that a convention may develop whereby the High
Court and the Court of Session would exercise their discretionary powers in
their wisdom.  The Court laid down thc following cla.riﬁcations on certain
points which had given rise to misgivings®

(i) The person applymg for anticipatory bail should have reason o
believe that he will be arrested. Mere ‘fear’ of arreqt cannot amount
to ‘reasonable belief’,

{ii) The High Court and the Court of Session must apply their mind
with care and c:rcunlspwtlon and determine whether the case for
anticipatory bail is made out or not.

~ (iii) Filing of FIR is not a condition precedent to the exercise of power
under section 438.

(iv) Anticipatory bail can be granted even after the ﬁhng of FIR,
(v) Section 438 cannot be applied after arrest.

{vi) No b!anket order of anticipatory bail can be passed by any cbun
S~} Mgl (. & §/ND/97
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15. The working of Section 438 has been criticised in  that it hampers
effective investigation of serious crimes, the accused misuse their freedom o
criminally intimidate and even assault the witnesses and tamper with valuable
evidence and that whereas the rich, influential and powerful accused resort to
it and the poor do not, owing to their indigent circumstances thus giving rise
to the feeling that some are “more equal than others™ in the legal process.

16. T vicw of the above circumstances, some state governmends  have
made local amendments to the Code of Criminal Procedure. Uttar Pradesh Le-
gislature has repealed section 438 by the Amending Act of 1976. West Bengal
Legislature enacted amendments in 1990 incorporating certain limitations on
the power to grant anticipatory bail. Those ate : (i) Mere filing of applica-
tion in the High Court or Court of Scssion for grant of anticipatory bail does
not debar the police from apprehending the offenders: (i) the High Court or the
Court of Session be required to dispose of an application for anticipatory bail
within thirty days from the date of such application and (i) in offences pumi-
shable with death, imprisonment for life or imprisonment for a term not less
than 7 years. no final order shall be made without giving the state a minimum
of seven days’ notice to present its case.

17. The Code of Criminal Procedure Amendment Bill in clause 43 seeks
to amend section 438, echoing the recommendations of the Law Commission
in its 48th Report and also on some other grounds referred to above. in the
following manner :

“In section 438 of the principal Act for sub-section (1), the following
sub-sections shall be substituted, namely :

(Iy Where any person has reason to believe that he may be arrested
on accusation of having committed a non-bailable offence, he
may apply to the High Court or the Court of Session for a
direction under this section tkat in the event of such arrest, he
shall be released on bail; and that Court may, after taking
into consideration, infer alia, the following factors, namely:

(i) the nature and gravity of the accusation:

- (ii) the antecedents of the applicant includiﬁg the fact as to whe-
ther he has previously undergone imprisonment on conviction
by a Court in respect of any cognizable offence:

(iii} the possibility of the applicant to flee from justice: and

{iv) where the accusation has been made with the objection of in-
juring or humiliating the applicant by having him so arrested.

cither reject the application forthwith or issue an interim order for
the grant of anticipatory bail:

Provided that, where the High Court or, as the case may be, the Court
of Session, has not passed any interim order under this sub-section
or has tejected the application for grant of anticipatory bail, it shail
be open to an officer-in-charge of a police station to arrest, without
warrant the applicant, if' there are reasonable grounds for such arrest.

(1A) Where the Court grants an interim order under sub-section (1),
it shall forthwith cause a notice being not Jess than seven days no-
tice, together with a copy of such order to be served on the Public
Prosecutor and the Superintendent of Police, with a view to give
the Public Prosecufor a reasonable opportunity of being heard when
the application shall be finally heard by the Court.

(1B} The presence of the applicant secking anticipatory bail shall be
obligatory at the time of final hearing of the application and passing

—of final order by the Court, if on an application made 1o it by the
Public Prosecutor, the Court considers such presence necessary in the
interest of justice,”

18, In the various workshops diverse views were expressed  regarding
the retention or deletion of the provision of anticipatory bail. One view is that
it;is being misused by affluent and influential sections of accused in society and
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hence be deleted from the Code. The other view is thai it is a Salutary provi-
sion to safeguard the personal liberty and therefore be retained. Misuse of the
same In some instances by itself cannot be a ground for its deletion, Howewver,
some restraints may be umposcd in order to minimise such misuse. We are,
however, of the opinion that the provision contained under section 433 regard-
ing anticipatory bail should remain in the Code but subject to the amendments
suggested in clause 43 of the Code of Criminal Procedure (Amendment) Bill,
1994 which lays down adequate safeguards. o

SURETIES

19.1 The bail procedure is becoming a shame in courts with the accused
in criminal cases absconding after arranging fake sureties on fake idenlities and
address, Accordingly the procedure of securing release on the basis of forged

documents has become easy.

19,2 lo Delhi the practice seems to be that when the court allows ac-
cuseld's release on bail after a local person is willing o stand surety, (he  gua-
rantor has to produce documents to the Court to prove his domicile and sol-
vency. This is done by producing a ration card or a passport. ln addition, a
power-of-attorney attested by a Notary Public, a motor vehicle registration docu-
ment, a bank fixed deposit receipt or a certificate from the Income Tax Depart-
ment is required to be submitted io authenticate the guarantor’s solvency.

19.3 There are touts operating in the Court permises, wha help out, on
a price tag, those accused who scheme to obiain bail with the idea of abscond-
ing. These touts give surety on he basis of fake identity. They operate with
aumerous fake ration cards which substanliute their domicile in Deihi each in
a differznt name and address. A back dated stamp paper is procured on which
details regarding the power-of-atiorney of the guaraptor’s property in Delhi are
stated and is atbested by a Notary Public. They also have in their possession
fake letierhecads of private organisations, fake identity cards of themselves as
government servants and fake motor vehicle registration papers.  The tous
have to be paid 20% to 30% of the surety amount before the preseutation

of the'lsut_e A : _

" 19.4 Clause 44 of the Code of Criminal Procedure (Amendment) Bill
seelgs to incorporate a new section, S.441A to deal with the abuse of profes-
sional and fake surcties which reads as under:

Every person Standing surety to an accused person for his release on bail,
shall make a declaration before the court as to the number of per-
sons to whom he has stood surety including the accused, giving there-

in all the relevant particulars.

9.5 We are of the view that section 441A be incorporated in. the Code
to climinate the pernicious evil of professional and fake sureties in the bail
process. It will eliminate coflusion between professional sureties, administra-
tors of criminal justice system: and criminals.

20.1 S. 446 of the Code prescribes the procedure for forfeiture of bonds
either for appearance or production of property. Before forfeiting the surely
pond, the court should give notice to surety to show cause as to why the surety
bond be not forfeited.  Once a hearing is given to the surety and the court
is satisfied that the bond is forfeited, it shall record the grounds of such proof

and call upon the surety to pay the penalty.

20.2 Sub-section 3 of section 446 empowers the court, at  its discretion,
to remit amy portion of the penalty and enforce payment ini part only. It has
beens held by various decisions of the High Courts that a case for the exercise
of discretion under this sub-section will arise in cases where the accused has
been subsequently artested or the amount forfeited is excessive and’ thie’ surety
is unable to pay. It is also not irrelevant to consider whether the surety. did not
act irresponsibly and there was no coanivance of negligence on the part of the
surety.” ' I

<= '203 Clause 45 of the Code of Crimina]  Procedure (Amendment) Bill

seeks to amend sub-section(3) to provide that the court shall reécord reasons be-
fore reducing the penalty. '
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20.4 The proposed amendment is as follows:

In section 446 of the principal Act, for the words “at its discretion”,

the words “after recording its reasons for doing so” shall be subs-
tituted.

20.5 We are of the view that jn keeping with the tune of amendments to
section 436, 437. 438 and the inscriion of sections 436A and 441 A, the amend-
ment of sub-section (3) of section 446 on the lines set oul above to require ri-
gorous exercise of discretion by the Courts by recording reasons prior to the
reduction of penalty and enforcement in part. is proper and warranted.
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CHAPTER Vi1
BAIL—ATTENDANCE OF ACCUSED—APPELLATE STAGE

1. The Code of Criminal Procedure 1973 is silent on the point of secur-
ing attendance of the accused at a later stage after the acquittal in cases where
appeals against acquittals have been filed or in cases where appeals for en-
hancement of sentence are filed. There are many nstances where the appel-
late courts having admitted an appeal against acquitial are not in a position
to secure presence of acquitted accused. Even though non-bailable warrants
are issued the police agency has been unable to serve the notices as well as
the non-bailable warrants on the respondents accused in spite of lapse of long
time. Some time they are returned saying that the police have no information
whatsoever ing the respondents or their whereabouts, A large number
of such appeals after admission have been pending in various appellate courts
including the Supreme Court without being disposed of since the service could:
not be effccted or where the presence of acquitted accused could not be sceured
in spite of issuance of non-bailable warrants. Number of such matters for
want of service are piling up and have added to the pendency. The Division
Bench of Gujarat High Court in  Appeal No. 51/91 in its judgment dated’
13-1-1994 considered these aspects and have recommended to make a special
provision and amend Form-45 in Schedule 11 of the Code, suitably.

: 2, Form 45 pertains to bonds and bail . bonds for attendance _beforg
Office Incharge of Police Station or Court, bearing relevance to section 436,
437, 438(iii) and 440. The perusal of the form shows that it is prescribed in
two proforma whereby the accused and sureties undertake to appear in the
first instance before the investigating agency and in the 2nd before the Trial
Court, during the trial. 1t does not provide for securing the attendance of the
accused at the appellate stage. If this gap is not properly filled, the disposal
of -appeals against the acquittal in these circumstances becomes difficult” and”
even result in injustice, and the same has to be remedied. Accondingly, we
recommend insertion of a new section 437A empowering all the criminal
courts (including the first appellate court) to take bail and bail bond before the
conclusion of the trial or disposal of the appea! requiring the accused to bind-
themselves to appear befors the next appellate court; in case an appeal against

uittal or an appeal for enhancement is filed in the higher court such a bond
shall be in force for a period of 12 months from the date of the judgment dis-
posing of the case either by the trial court or by the first appellate couft,” as
the case may be. We feel the twelve months limit would be enough to cover
the ‘period of limitation for processing and filing of such appeals.

3. A question may arise whether such a provision is_likely to be chal-
lenged as unconstitutional by virtue of Artice 21 of the Constitution on the
ground that the bail bond restricts the personal liberty of the individual. We
are of the view that sections 377 and 378 Cr.P.C. provide for filing such appeals
by the State, and a period of limitation is also prescribed, Therefore binding
over the accused till such time will not amount to a restraint on his personal -
freedom. Even oherwise, it may amount to a restriction permissible under law
particularly when there is mo deprivation of his liberty or freedom of movement.

4, The proposed section 437-A may be on the following lines:

(1) Before conclusion of the trial and before disposal of the appeal,. the
trial court or the appellate court; as the case may be, require the
-accused to execute bail bonds with sureties, which shall be in force
for twelve months. undertaking to appear before the higher court as-
and when Such court issues notice in respect of any appeal or peti-

- tion filed against the judgement of those respective courts: . -

N v N i 4 such accused fails to appear, the bond stands -forfeited- and  the .
- procedure under section 446 shall be applicable. .- ... .. - .

e [

On the same Ynes Form 45 has to be amended. - -

3r



CHAPTER Vil

SUMMON CASES—WARRANT  CASES—SUMMARY TRIAl ~CHANGES
IN PROCEDLURE

L. The Code of Criminal Procedure is essenttally a procedural law  with
the object of providing & machinery for the punishment of offenders under  the
substantive criminal law. It lays down the procedure to be followed in every
investigation, enquiry and (rial, for every offence under the Indian Penal Cule
or under any other law. The concern for speedy triai is the main premise under-
lying the Code, both with regard Lo tvestigation and also with regard to trial,
In respect of offences other than ithoese dtied at the Session Courts. a broad divis-
sion into summons cases and warranl cascs, is made.

2. Section 2 (x) defines warrant-case as one relating to an offence pufish-
able with death, imprisonment for life or imprisonment for a term exceeding two
years.

Section 2(w) lays down that the summons-case means a case relating to
an offence, and not being a warrant case, thereby implying that all cases relaling
to offences punishable with imprisonment not exceeding 2 years, shall come in the
category of summons cases. : o

3. Chapter XIX provides for (wo types of procedure for the trial of
warrant cases by the Magistrate, viz. those instituted upon a police report and
those instituted upon a complaint, The procedure therein is somewhat elaborate,

In respect of cases instituted on police report, Section 239 provides for
the discharge of the accused if the Magistrate upon consideration of the police
report and the documents sent with it and afler making such examination. If any’
of the accused, considers the charge to be groundless before framing of the charge’
and if the accused pleads guiity conviction follows under Section 241. - Sections
242 and 243 Jay down the procedure for taking evidence by the prosecution’
and defence respectively. In respect of the cases instituted otherwise than on
police report the Magistrate, as provided under section 244 has to hear the
prosecution and take the evidence as may be produced. . = = - 3 eea

Section 245 provides for discharge of the accused if the evidence taken
makes out no case against the accused. C

Sections 246 and 247 elaborate the further procedure where the accused
is not discharged, and in the opinion of the Magistrate, the regular trial has
to go on after framipg a charge etc.

Sections 248 to 250 deal with conclusion of the triaf and .are vomnon’

o both types of cases. Lk

4 In respect of the summons cases Chapter XX contains the necessary.
procedure. The main difference between the two procedures is that in respect:
of the summons cases there is no need to frame . the charge. . In this class®-ef-
cases arising on a private complaint or on a police report, the evidencs -of-
both sides generally has to be made ready and has to be recorded at a single
sitting and is to be followed by a judgement without any delay. The trial of
the cases under this procedure is thus designed to occupy the mimimbm amount
of time. - - . : . : S ; R S

° 5 In both procedures section 249 and 256 provide that-in the absence
of the complainant, the accused may be discharged or acquitted. - Tn the case
of summons procedure section 257 provides for the ivithdrawa! ‘of the com-
plaint. One other important provision in respect of summeoens procedure is sec-
tion 259 whereunder the court has the power to convert summons case into
warrant case. If in thé dourse of. the ‘trigl of a' simmtons case ‘relating to an
offence punichable with imprisonment for a term eXxceeding six months, if the
Magistrate thinks that in the interest of justice the offence should be tried in

with the procedure for the trial of warrant casés, he may. do so.: ™

ay
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. 6. Chapter XXI deals with summary trials. As provided under section
260, ceitain Magistrates of First C ass, especially empowered by the High Court
may try in a summary way any of the offences mentioned therein. Sub-section
2 of Section 260 lays down that when in the course of summary trial it appears
to the Magistrate that the natuyre of the case is such that it s undesitable 10
try summarily, he may even recall the witncsses and proceed to rehear the case
in the manner provided by the Code. Section 261 gives powers to Second Class
Magistrate to try summarily an offence which is punishable only with fine or with
imprisonment for a term not exceeding six months.

9. Section 262, however. lays down that in summary trial the procedure
specified for the trial of summons cases shall be followed cxcept as mentioned
therein. Section 262 (2) furtker lays down that no sentence af imprisonment
for a term exceeding 3 months shall be passed in the case of any conviction
under that Chapter. Section 263 gives the particulars to be entered in  the
record to be made at the time of summary trial. Section 264 lays down"that in
every case tried summarily in which accused does not plead guilty, the Magis-
trate shall record the substance of the evidence and a judgment containing a
brief statement of the reasons for thz finding, A combined reading the provi-
sions of the summons procedure and the summary trial procedure wou'd show
that the latter is meant to be more brief and the summons procedure to be fol-
lowed in respect of summary trials is further abridged by virtue of sections’ 263
and 264. The Court is required to record only rcasons in a brief manner in
support of the findings.

8. The Fourteenth Report of the Law Commission observed that the
division between the summons cases and warrant cases is arbitrary. It has also
observed that in certain classes of offences, the ingredients of the” offences are
the same. But some of the them fall under the category of summons cases
merely on the basis of sentence, The Law Commission recommended that as a
general rule all-offences ‘which do not carrv punishment of imorisonment for
‘more than three years can be tried under the summons procedure without any
prejudice to the accused. Tf. such a course is adopted. there will be the addi-
fiomr of one hundred and twenty seven more offences under the Indian Penal
Code alone to the existing list of offences triable by the procedure applicable
to summions -cases and that alone where sentence is of similar nature.

9. A perusal of the two procedures would show that they are somewhat
alike in many respects. To ensure speedy trial, the procedure must be simpli-
fied so that the bulk of cases which are being handled by the Magistrate can be
disposed of more expeditiously. Tn all the workshops conducted, it was unani-
mously voiced that the summary procedure is not being adopted and fthat is
one of the reasons for heavy pendency and delay. Tt is also suggested that all
the summons cases and the other offences mentioned under section 260 should
‘be made compulsorily triable by wav of summary trials. The survey coducted
alsod shows that there is unanimity about the suggestion to convert all offences
carrying punishment upto three vears jimorisonment into summons cases and to
make it mandatory that al' such offences should be tried summarily.

10. The important aspzct to be noticed is whether all the summons cases
@an be tried summarily except such of those which by virtue of the nature or
circumstances of the offences or accused warrant a full frial and if in respect
of such class of cases summary procedure is not found to be salutary then
whether a provision has to be made enumerating such offences which cannot be
tried by way of summary trials or leave it to the discretion of the magistrate as
‘provided under sub-section (2) of section 260.  This provision applics when the
magisirate_during the course of the trial discovers that it will be more appro-
priate for the court to try the accused on the regular side because of the character
and nature of the case, Naturally, such a course should be exceptional and the
magistrate should give sufficient reasons for adonting such a course. For such
class of cases. the warrant procedure can be apolied and all the other catego-
ries of cases called summons cases should be tried summarily. Then the sum-
mons procedure  under Chapfer XX can b dispensed with. A provision can
also be made bv amending section 260 1o the effect that in all cases tried sum-
-marily. the punishment cannot exceed <ix months or fine unto Rs. 3000/-.- Ac.
cordinely Section 26M2) be deleted. Tf provisions are made tn this effect. s2c.
‘tion 206 which provides - issting - such summons -in-cases of -petty. offences
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enabling the accused to put forward his plea in writing where he pleads guilty and
transmit the same by post or his pleader to plead on his behalf can also be revi-
sed. In such special summons, the amount of fine to be levied can a'so be
specified. Even scope for the accused for plea bargaining as well as indicating
his willingness t0 compound the offence should be made available. On the basis
of such plea, the magistrate can record his plea and pass appropriate orders, In
sll summons cases which can be tried summarily as indicated above, the proce-
dure can be simplified as provided under sections 263 and 264.

1f. We are also of the view that as voiced in many workshops, the
summons procedure is not strictly being followed and the summary trial proce-
dure is also not being adhered to and as a result, heavy pendency is there and
trials are inordinately delayed.

12, Tn the light of the above discussion, we suggest that section 2(x)
defining warrant cases should be amended io the effect that warrant case means
a case relating to an offence punishable with death, or imprisonment for term
exceeding three years, Likewise Section 2(w) should be amended to the effect
that summons case means re'ating to an offence and not being a warrant case
summarily triable under Chapter XX1 thereby laying down that all offences.
which do not fall under the definition of warrant case, fall under the categoty
of summons cases summarily triable. In this context, it can also be noticed that
section 274. which deals with the recording of evidence in summons cases, also
is o the effect that in all summons cases tried, the magistrate shall, as the
examination of each witness proceeds, make a memorandum of substance of the
evidence in the language of the court, This is in accordance with the summary
nrocedure under Chapter XXT as well as the changes proposed by us and this
gection b% ’?hanged by adding the word “summarily” after the words “summons
raseg tried”.

13. As we are trying to bring under the umbrelia of summons chses all
those offences which are punishable with imprisonment of three years, the cove-
rage thus gets increased and a large number of offences can also be brought
under summary érial. However, we have suggested the amendment of section
260 so that the magistrate shall have the power to award sentence of imprison-
ment upto a peried of six months or a fine upto Rs. 3.000/-, But there may
be cases of serious nature warranting higher punishment depending upon  the
seriousness and gravity of offence and other circumstances. Tn such a situation.
the magistrate who is trying the case summari’y can have recourse to sub-section
{2) of section 260. It may be mentioned that section 259 in Chapter XX pro-
vides that the courts shall bave the power to convert the summons case info a
wasrant case where in the course of trial of summon case relating to an offence
punishable with imprisonment for a term exceeding six months, in the interest of
justice, it appears to the magistrate that the same should be tried as a warrant
case, he may proceed to do so. Since we are proposing to dispense with sum-
mons procedure  altogether. sub-section (2) of section 260 needs further amend-
nient to the effect that where the magistrate takes recourse thereunder shonid
pive valid reasons for doing so, namely, that it is undesirable to try semmarily
and he may convert the same into a warrant case and try accordingly.

14. As a consequence of the above proposed changes, Chapter XX pro-
viding for summons cases can be deleted and sub-section (1) of section 260 shall
also be amended to the effect that all summons cases as per the proposed defini-
tion should be summarily tried. - :

In Section 260{1) the Sub-clauses (i) to (ix) stand deleted. A new clause
{d) under sub-section (1) should be inserted with effect that in all cases tried
summarily, the imprisonment shall be upto six months or fine up to Rs. 3,000/-.
Further Section 260(2) be amended as mentioned above.

15, Coming to the procedure to be adopted in such summarily trials, the
question is to what extent some of the provisions. of summons orocedure are
to be followed in view of section 262(1). The said provisions lay down that
in summary trials under Chapter XXI, the procedure specified in the Code
for the trial of summons-case shall be followed excent as thereinafter mention-
ed. Now as we are suggesting the deletion of Chapter XX dealing with the
‘trial of summons cases, some provisions in that chapter have to be incorporated
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ju Chapter XXI, rather appropriately in Section 262. The aspects of proce-
dure contained in sections 251, 252, 253, 256, 257 and 258 of the Code can
suitably be incorporated in Section 262 by way of an amendment. Scction 262
should then read as under:

“262. Procedure for summary trials-—-

(1) When in a summons-case the accused appears or is brought before
the Magistrate, the particulars of the offence of which he is accsued
shall be stated to him, and he shall be asked whether he pleads
guilty or has any defence to make, but it shall not be necessary to
frame a formal charge.

(2) It the accused pleads guilty, the Magistrate shall record the plea as
nearly as possible in the words used by the accused and may. in his
discretion, conviet him thereon.

{3) Where a summons has been issued under section 206 and the accused
desires to plead guilty to the charge without appearing before the
Magistrate, he shall fransmit to the Magistrate, by post or by mes-
senger, a letter containing his plea and also the amount of fine speci-
fied in the summons,

{4) If the Magistrate does not convict the accused under sub-sections (2)
and (3), the Magistrate shall proceed to record evidence as provided
under section 274 and conclude the trial as provided under sections
263 and 264,

(5) (a) If the summons has been issued on complaint, and on the day
appointed for the appearance of the accused, or any day subsequent
thereto which the hearing may be adjourned, the complaint does not
appear, the Magistrate shall, notwithstanding anything hereinbefore
contained, acquit the accused, unless for some reason he thinks it
proper to adjourn the hearing of the case to some other day.

(b) The provisions of clause (a) shall, so far as may be. apply also to
cases where the non-appearance of the complainant is due to his
death,

{6) Tf a complaint, at any time before a final order is passed in any
case under this chapter, satisfies the Magistrate that there are suffici-
ent grounds for permitting him to withdraw his complaint against
the accused, or if there be more than one accused, against all or any
of them, the Magistrate may permit him to withdraw the same,
and shall thereupon acquit the accused against whom the complaint
is so withdrawn.

(7} In any suminons-case tried summarily instituted otherwise than
upon complaint, a Magistrate of the first class or, with ¢he previous
sanction of the Chief Judicial Magistrate, any other Judicial Magis-
trate, may, for reasons to be recorded by him stop the proceedings
at any stage without pronouncing any judgment and where such
stoppage of proceedings is made after the evidence of the principal
witnesses has been recorded. pronounce a judgment of acquittal, and
in any other case release the accused, and such release shall have
the effect of discharge.”

Accordingly, the existing sub-sections (1) and (2) of section 262 be delet-
od and substituted by the aforesaid sub-sections (1) to (7) in section 262, How-
ever, if the Magistrate does not convict the accnsed under section 262(2) and 3
he shall proceed with summary trial in accordance with sections 263, 264 and
265. However, in view of the deletion of clause (i) to (ix} of section 260, clause
(F) section 263 stands deleted.

16. Even in respect of warrant cases triable under Chapter XIX, it has
to be considered whether the procedure can be further simplified.

17. The Law Commission in its 41st Report suggested certain changes to
the then existing provisions’ and we find in the Code of 1973 the changes have
§—1 M of L & JIND/97
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becn introduced to a large extent. However, even in the existing provisions
under Chapter XIX. we find the two procedures to some extent being the same
with a diffcrence upto a particular stage in respect of the cases arising  out of
police report and thosc arising otherwise than on a police report.

The Law Commission in its Fourteenth Report also noticed the difference
and rccommended no change.

18. In the workshops held, it has been voiced that the manner of examina-
tion of the witnesses needs modification. It is also highlighted that unnecessary
time is being taken by postponing the proceedings in view of the procedures
regulating the witnesses for further cross-examination. We find that the views
expressed are correct and some changes have to be made in this regard.

19. In cases arising out of a police report, all the statements having been
recorded during investigation should be supplied in advance and the cross-exa-
mination should proceed continuously. In the case of other types of cases aris-
ing otherwise than on police report also, evidence already recorded before
issuing process would be available furnishing sufficient material for cross-exami-
nation, and many adjournments just for the purpose of carrying on further cross-
examination can be avoided. _

Accordingly Sections 242(2) {3) and 246 (4) be amended.



CHAPTER X

EXAMINATION OF WITNESSES AND RECORD OF THEIR STATLMENTS:
SECTIONS 161 AND 162 C

1. These two sections dealing with oral examination of witnesses by the
Police, the record to be made of their statements and the use to which it
may put subsequently have been the subject matter of many court decisions,
discussions and consideration by various Comimissions including the National Police
Commission and they have altracted a variety of comments and scggestions.
The Fourteenth Report' of the Law Commission is the earliest one to consider
the issues involved. The Commission expressed the view that the discretion
allowed to a Police Officer to regord or not to record the Statement of witnesses
orally examined by him is in such restrictéd terms that the whole purpose of
Section 173 would be defeated by a negligent or dishonest Police Oflicer and,
the Commission, therefore, recommended that the Police Officer shoulld be obliged
by law to reduce in writing to record the statement of -every wilness against
whom the prosecution propesed to examine at the trial. This view was accepted
in the Thirty Seventh Report of the Law Commission®. But the recommernda-
tion went further to suggest that sfatement of évery witness questioned by the'
police under Section 161 must be recorded thereby suggesting that the record-
ing of statement of witnesses should not be-limited - only te those propesed to
be examined at the trial. The Law Commission again in its Forty I'irst Report®
considered these recommendations and suggested -that there is no need to place
any fetter on the discretion of the Police Officer at the stage of investigation
and better to leave it to him to record only what in. his judgment is worth.
recording and leave the test to the departmental instructions and supervision.

2, Section 162(1) lays down firstly, the prohibition that no statcment made’
by any person fo a Police Officer in the course of investigation, under this
chapter shall, if reduced in writing be signed by the person making it. In
the Fourteenth Report, the Law Commission recommended that the literate
witnesses should be required to sign the statements'. En the Thirty Seventh
Report’, the Commission, however, did not favour such a change. But, in the
Forty First Report, the Commission, however, recommended that where the
person can read the statement so recorded, his signature can be obtained after
he has read the statement. The second part of Section 162(1) has been found
to be coniroversial. It provides that no statement of witness to the police or any
record thereof whether in a police diary or otherwise or any part of such state-
ment or record shall be used for any purpose at an enquiry or trial. But, when
a witness is called for the prosecution, any part of the statement if duly quoted
may be used by the accused and with the permission of the Court by the prose-
cution to contradict such witness in the manner provided by Section 145 of
the Evidence Act. But, there had been many complaints ithat the police record
of a witness is often inaccurate that a dishonest Police Officer can write any-
thing he likes. The Forty First Report® of the Law Commission having con-
sidered the various views also observed that the statement under Section 164
wonld not be a good substitute for the statement before the police. The Com-
mission ultimately, however, did not recommend any change. :

3. The National Police Commission in its Fourth Report’ considered
varions views and suggestions and also the voluminous case law built up on
these two sections over several years. The Commission noted that under the
present provisions of Section 162, the Police Officer is precluded from obtaining
the signature of a person and the statement recorded from him. It was represent-
ed before the Commission that this provision operates to the greater disadvantage .
of the Police Officer and induces a general feeling among witnesses that they are
not in any way bound by the statement recorded by the police -and they could
freely deviate at a subsequent stage without attracting any penal rotice. The
Police Commission also noted that it is imperative that the malpracties should
be put down to ensure honesty and integrity of the investigation. The Commis-
sion ultimately suggested that a greater measure of credibility could be imparted
to the statement of facts as recorded by the Police Officer if it is provided in
law that a copy of the statement so recorded shall, if desired by the witness, be
handed over to him under acknowledgment, Coming to the use of the
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statements, the Police Commission suggested that there need not be a detailed re-
cording of the statement as made by a witness and the Investigating Oflicer can
make a record of the facts as ascertained by him on examination of witnessess
which could be in third person in the language of the Iuvestigaiing Officer himself
and that would be adequate to assist the evidentiary value of different witnesses
and accordingly cite them in the chargesheet on conclusion of investigation. Ac-
cording to the Police Commission, such a statement of facts as ascertained and
recorded by the Investigating Officer could not be treated as an carlier statement
made by the witness himself in_his own language, and, therefore, the guestion of
using that statement for contradiction or corroboration would not arise. The Police
Commission also endorsed the view that no such statement of acts ascertained
by a Police Officer from many persons shall, if reduced to writing be signed by
the said person. But, the Commission, however, recommended that a copy of
such statement duly authenticated by the Police Officer recording it shall be
delivered under acknowledgment to ¢hat person on whose examinaiion of such
statement was recorded, if so desire by that person. Based on these suggestions
the Police Commission also recommended necessary changes in Section 172
CrP.C. dealing with police diary, namely, that the Investigating Officer shall
maintain a police diary in which he enters his proceedings, etc, and the statement
of the circumstances ascertained and also attach to the diary for each day, copies
of statement of facts ascertained and recorded under amended Section 161 Cr.P.C.

4. However, i the Forty First Repoat® of the Law Commission, a note
of dissent regarding the proposed amendments to Sections 161(3) and 162 was
made by two Members, Shri R. L. Narasimam and Shri Balakrishnan. It is
observed that “the existing provisions of Section 162 Cr.P.C, have been univer-
sally condemned by the police, the Bar, the Courts and the litigant public. The
need for making substantial changes in the law is accepted by all of us in the
Commission. But we, two, regret our inability fo agree with the recommenda-
tions of the majority regarding the proposed amendments in Section 161(3} and
162....”, In the said dissent note, it is also mentioned that the fundamental
anomaly in the existing provisions of Section 162 is that though the statute
prohibits the use of the statements made to the police during investigation for
the purpose of corroboration obviously on the assumption that the police record
is not cotrect, yet permits their use for contradicting prosecution witnesses and
that even for such contradicting obviously, the earlier statements should be pre-
sumed to have been correctly recorded and that the record cannot be at the
same time to be correct and also incorrect. The two Members having discussed
this issue, ultimately recommended amendment of Section 164 Cr.P.C. s0 as
make it mandatory for the Investigating Officer 10 send to the nearest Magistrate
all material witnesses questioned by him during the course of investigation and
have the statements recorded on cath by that Magistrate within a day or two,
The two Members thus recommended amendments to Sections 161, 162 and 164
and correspondingly 172 and 173 Cr.P.C.

5. In all the workshops the subject has been discussed at great length
and there has been unanimity to a large extent that substantial changes are
necessary and various but divergent views have been expressed. Many of the
advocates appearing for the defence, however, ultimately are of the view that
in the absence of arriving at a satisfactory solution it is batter to - leave the
provisions as they are. :

6. Let us at this stage examine the necessity and the purpose of record-
ing such statements by the police during investigation.

As we are aware, investigation in a criminal trial assumes important role
and it helps the court to determine the guilt or innocence of the accused. A
fair and objective investigation can unearth the crime committed and as well
collect the material which can prove the guilt or innocence of the accused, Section
2(b) defines investigation and lays down that investigation includes all the pro-
ceedings under the Code for the collection of evidence conducted by a police offi-
cer or by any person (other than a Magistrate} who is authorised by a Magistrate
in this behalf. Investigation commences on receipt of information as provided in
Sections 154 or 156 and has to be conducted as per the provisions of Chapter XII
of Cr.P.C. Section 160 confers powers on police officer to summon any person.
acquainted with the facts and circumstances of the case.’ Co
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Section 161 empowers the Pelice Officer to record statements of persons.
Then comes Section 162. Though Section 2(b) broadly says that investigation
includes all proceedings to gather “‘evidence”, the statements recorded by police
do not by themselves constitute evidence. They are part of investigation recorded
while collecting material mainly for the purpose of preparing a repoit to be
lodged in the court. In such a siwation do they attain the status of a previous
statement for the purpose of Sections 145 or 157 of the Evidence Act?

There is unanimity that they are not accurale and also not recorded in
the manner professed to be. Many a time the thinking or ingenuity ol the
officer are projected into them. Therefore, they can hardly be called as the
previous statements of the persons examined by the police officer.

7. After giving our earnest consideration and in view of the fact that
there is unanimity in respect of the need for making substantial changes in the
law, we propose that there should be changes on the following lines:

“As recommended by the National Police Commission in its 4th Report,
the Investigating Officer can make a record of the facts as ascertained
by him on examination of wilnesses which statements could be
in the third person in the language of the Investigating Officer him-
selt. This ensures that the material witnesses have been examined at
the earliest moment. Such a statement recorded in third person
cannot be treated as a previous statement and, consequently cannot
be used for contradiction or corroboration. To that extent, a change
in section 162 Cr.P.C. is necessary. The signature of the witness on
the statement thus recorded need not be obtained. DBut, if the
witness so examined desires a copy of such statement so recorded shall
be handed over to him under acknowledgment. To reflect the shifit
in emphasis, a corresponding amendment to Section 172 should also
be made to the effect that the Investigating Officer maintaining the
case diary should mention about the statement of the circumstances
thus ascertained, and also attach to the diary for each day, copies
of the statement of facts thus recorded under Section 161 Cr.P.C.
Neither the accused nor his agent shall be entitled to call for such
diaries which can be put to a limited use as provided under Section
172 CrP.C. Under the existing provisions of the Code, the prepara-
tion of the earliest record of the statement of witness is left in the
hands of Investigating Officer and as the mode of recording as pro-
vided in Section 162 does not ensure the accuracy of the record
(It is well known that many good cases are spoiled by insidious incor-
rect entries at the instance of the accused and it is also well known
that many innocent persons are sent up along with the guilty at the
instance of the informant’s party),(it is necessary to amend Section
164 Cr.P.C. so as to make it mandatory for the Investigating Officer
to get statements of all material witnesses questioned by him during
the course of investigation recorded on oath by the Magistrate. The
statements thus recorded will be of much evidentiary value and
can be used as previous statements. Such recording will prevent the
witnesses turning hostile at their free will. Such a change will also
help the police to complete the investigation and submit a final report
on the basis of such statements made on oath and on other facts
and circumstances, such as recovery, etc. > On the above mentioned
lines, the relevant Sections can be amended as follows:

“161. (1) Any police officer making an investigation under this
Chapter, or any police officer not below such rank as the State
Government may, by general or special order, prescribe in this
behalf, acting on the requisition of such officer, may examine
orally any person supposed to be acquainted with the facts and
circumstances of the case.

(2) Such person shall be bound to answer iruly all questions relat-
ing to such case put to him by such officer, other than questions
the answers to which would have a tendency to expose him to
a criminal charge or to a penalty or forfeiture.

(3) To be omitted.



40

{4) 'The police officer may reduce into writing a statement of facls
ascertained from a person in the course of an examination under
this section: and if he does so. he shall make a separate and ‘trie
record of the statement of facts ascertained from each -such
person”.

"162. No statement of facts ascertained by a police officer from any
person in the course of an investigation under this chapter, shall,
if reduced to writing, be signed by the aforeside person; but a copy
of such statement duly authenticated by the police officer record-
ing it shall be delivered under acknowledgment to the person
on whose examination such statement was recorded, if so desired
by that person.... No such statement of facts shall be vsed by
the prosecution or the accused cither for contradiction or for
corroboration under Sections 145 and 157 of the Evidence Act.”

(Provise to be omitted).

164, (1} No change.
I(A) to be added as follows :

Every Investigating Officer shall send to the nearest Magistrate all
material witnesses during the course of investigation and the
Magistrate on oath record their statements, if such Magistrate
is empoweted to take cognizance of the case on police report, he
shall keep such statements along with the FIR reccived by him
and await the further police report under Section 173. "If he
is not empowered to take such cognizance, he shall send the
statements thus recorded on oath to the Magistrate empowered
to take cognizance of the case.” :

No change in remaining sub-sections,

172(1) Every police officer making an investigation under this chapter
shall day by day enter his proceedings in the investigation in
a diary, setting forth the time at which the information reached
him, the time at which he began and closed his investigation,
the place or places visited by him and a statement of the circums-
tances ascertained through his investigation; and also attach to the
diary for each day copies of statement of facts, if any, recorded
under Section 161 in respect of the person or persons whose
cxamination was completed that day.

(2) Any criminal Court may send for the police diaries of a case
under inquiry or trial in such court, and may use such diaries.
not as evidence in the case, but to aid it in such inquiry or trial.

(3) Neither the accused nor his agents shall be entitled to call for
such diaries, nor shall he or they be entitled to see them merely
because they are referred (to) by the Court.”

Other alteruative

8. As discussed above most of the defence counsels while acknowledging
the incongruity in the provision ie. Section 162, however, took the stand that
in the absence of having any satisfactory change it would be proper to retain
the provision as it is. They are also. firmly of the view that the defence and
the court should know what the earliest version given by the witness and that
can. be the only basis for cross examination. In this context they contended
that getting the statements recorded under Section 164 does not solve the problem
and there would be considerable delay. Some of them, however, suggested
that 1o ensure the authenticity of the statements some checks may be imposed.
One suggestion is that the investigation officer soon after vecording (he state-
ment should give a copy to the deponent and also send them to the superior officer
at the earliest point of time so that any possible interference by the interested
person can be avoided 1o a large extent. Tn this context, they also suggested
that if the separate investigating agency is going to be set up the situation
would be different and statements recorded by such officers of better status would
be more authentic. Coming to the signing of the statements by the witness it



4]

is said if he-is a literate the signature can be obtalned so that he may not casily
prevaricate. . They also pleaded that meve making a record of the facts ascer.
tained as suggested by the Police Commission would be of no usc to any body
as the same cannot be used for any purpose.

9, We have also carefully considered these views. Tt is true that if such
statements are not recorded under section 164, then the record containing state-
ments of the facts ascertained, prepared by the Investigating Officer cannot be
of any use except enabling the court to pursue which may give some aid. We
do visvalize that there are quite a few practical difficulties in getting the state-
ments recorded under Section 164. There is bound to be some delay which
may give scope for interference by others trying to influence the witnasses. Even
after making the statement on oath under Section 164, the witness may prevaricate.
It cannot also be presumed that all what was stated in such statement under
Section 164 is always true: but the redeeming feature is that it is made on oath,
As it is, the Magistrates who are overburdened and they may not find sufficient
time to record such statements. Therefore, more number of Magistrates have
to be appointed. These are some of the difficulties which we have to bear in
mind, but they are not insurmountable. If sufficient number of Magistrates are
appointed and il the separate investigating agency is set up promptly, the delay
in recording statement under Section 164 can be avoided.

10. At this stage we shall consider one other suggestion namely tape-re-
cording or video recording of such statements, The suggestion is attractive but
the question whether it would be workable under our conditions. Firstly, it
would be costly and secondly, impracticable, even such recordings canmnot be
fool proof and are also vulnerable to tampering. In its report the Royal Commis-
sion on Criminal Justice considered this suggestion and also opined that it would
be costly and impracticable.

11. Having seriously considered all these aspects we are of the view that
the other alternative for the time being that can be thought of is to retain the
provision as it is and introduce some safeguards against any error or malprac-
tice in recording with a view to make the statement more authentic.

12. T a separate investigating agency consisting of well trained and better
personnel accountable only to the superior Officer is set up, they would to a
large exfent be sincere and honest in recording such statements, However, for
the time being if a provision is made that a copy of the statement should be given
to the deponent under acknowledgment and also send them to the Magistrate and
to the superior officers that provision would ensure against any error or malprac-
tice being committed by the officer Section 162 be, therefore, suitably amended.

13. 1If the witness is a literate, there is no harm in obtaining his signature,
before giving a copy to him.

14. So for as the use of the statement is concerned, no change is neces.
sary, it be limited for the purpose of cross examination as provided under Section
145 of the Evidence Act. The absence or presence of material omissions as
found in the cross examination would be a factor in appreciating the veracity of the
witness and no further corroboration need be sought from the statement recorded
by the police particularly when it is not on oath recorded by a court and where
its authenticity is not of such high degree.

15. However, in our considered opinion, the first course is more salutary,
As recommended, if a separate investigating agency manned by officers of high
calibre and integrity is established, the statements of facts ascertained by them
will be more authentic, Keeping in view that the witnesses may prevaricate
and the handicaps the defence may face, it is desirable that the statements should
be recorded under Section 164 of the Code, which can be used both for corrobo-
ration and contradiction and that would also help in speedy irial. But this in-
volves appointment of more number of magistrates because their present strength
is wholly inadequate and they are already over-burdened. Likewise setting up
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and structuring of the separate Investigating Agency is bound to take consider-

able time.

Till such time these requirements are met, we are of the view that

the other alternative course as suggested above may be adopted and the existing
section 162 may suitably be amended.
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CHAPTER X

PROTECTION AND FACILITIES TO WITNESSES

1. The absence of witnesses or even their presence in the Courts of non-
examination and the absence of a system of day-fo-day hearing are some of the
main causes (or the delays. In many workshops held. it was highlighted that
there is a plenty of justification for the reluctance of witnesses to come forward
to attend courts promptly in obedience to the summons. It was also highlighted
that an important reason for the reluctance of the public to cooperate with the
law enforcement agencies and actively associate themselves with proceedings
in the course is the fact that their attendance in courts entails a lot of incon-
venience and harassment. Added to this, the listing of large number of cases
and adjourning them at the fag end of the day js also an impertant factor which
makes the witnesses refrain from coming forward to cooperate with the law
enforcement agencies either at the investigation or during the trial.  This is
despite section 174 IPC and section 350 CrP.C. which provide for punishment
for non-attendance by witnesses in obedience to the summons issued by the
court.

2. It is said that the plight of witnesses appearing on behalf of the state
against a criminal is pitiable. = While adjourning the case at the fag end of
the day after keeping the witness waiting for the whole day and while fixing
the next date, their convenience is not at all kept in view and if he fails to turn
.up on the next date, harsh steps are taken against him. Even if he appears on
the adjourned date, the chances are that the case would be adjourned again.
After suffering all these inconveniences even if he appears and evidence is
recorded, he is brow beaten by over zealous defence counsel or declared hostile
ot unreliable by the prosecutor, Even after undergoing -this agonising
experience the poor witness is not compensated for the loss of earnings of the
day. Fven his pocket expenses incurred are not reimbursed by anybody.
Besides, there are no facilities provided whatsoever for the witness to make
their long waiting in the courts bearable. Even basic amenities that are needed
are not provided for to this poor lot in the court premises. Thus they have
to suffer not only indignities and inconvenience but also have to spend time
and money. Added to this, they have to incur the wrath of the accused,
particularly hardened criminals which results in their life being at great peril
Because of this traumatic time consuming and humiliating experience, many
respectables keep themselves away.

3. The allowances paid to the witnesses are very meagre because the
rates of allowances are totally inadequate. Thus, there is an immediate need
to enhance the rates and that witnesses summoned to the court should be paid
better regardless of whether he is examined or not.  Further, the procedure
for disbursement of the allowances should not be combersome.

4, The Law Commission in its Fourteenth Report' as well as the Natjonal
Police Commission in its Fourth Report® had examined these issu¢s in depth
and have firmly recommended substantive measures to alleviate the difficulties
of the witnesses. In the Conference of Director Generals of Police held in
1974, it was also recommended that the witnesses should be provided sufficient
protection, It has to be remembered that in the present system a poor witness
is caught between the devil and deep sea. If he fails to attend the court, he
shall be penally liable and if he attends, he undergoes an agonising experience
resulting in great inconvenience and loss, In this situation, all the measures
necessary to create good atmosphere, inmstilling confidence and faith in the
system in the minds of the witnesses have to be immediately chalked out and
implemenied.

5. Tt is also pertineni to nole that all causes of aversion and reluctance
on the part of the witnesses should be removed. Such an effort should be
there even from the stage ol their examination by ihe police by treating them
}n fgendly manner and giving self-confidence by giving adequate protection
or them. .

43
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6. We recommend that the allowances payable to the witnesses {or their
attendance in courts should be fixed on a realistic basis and that payment should
be effected through a simple procedure which would aveid delay and incon-
venience.  Scclion 312 of Cr.P.C. and the rules made thereunder will have
to be suilably amended.  They should be paid allowances for all the days
they attend.  Adequate facilities should be provided in the court premises
for their stay.  The treatment afforded to them right from the stage of investi-
gation upto the stage of conclusion of the trial should be in a fitting manner
giving them due respect and removing all causes which contribute to any anguish
on their part.  Necessary conlidence has o be created in the minds of the
witnesses that they would be protected from the wrath of the accused in  any
eventuality.

7. Listing of the cases should be done in such a way that the witnesses
who are summoned are examined on the day they are summoned and adjourn-
ments should be avoided meticulously. The lists should be prepared in  such
a way that a day or two are devoted continuously to all cases of a particular
police station and cases should not be proceeded mechanically just according
to the chronological order regardiess of the fact of the likelihood of their being
tried or not.  The courts also should proceed with irial on a day-to-day basis
and the listing of the cases should be on those lines. The High Courts should
isfsue necessary circulars to all the criminal courts giving guidelines for listing
of cases.

FOOTNOTES

. Fourteenth Report of the Law Comniission, Paras 311 pages
776—780 (1958).

2. Fourth  Report of the Natfional Police Conunission, para 28.15,
page 16 (1980),



CHAPTER XI

EXAMINATION OF ACCUSED UNDER SECTION 313

1. Section 313 empoweres the court to examine the accused at any stage
of any inquiry or trial for the purpoese of enabling the accused to explain  any
circumstances in the evidence appearing against him.! It also makes it man-
datory for the court to question the accused after the examination of evidence
of the prosecution and before he enters on his defence’ The object of ques-
tioning under section 313 is that the important circumstances which if unex-
plained would lead to a conviction, should be specifically pointed out to him
to cnable him to give an explanation, if any. The rationale of the provision
is based on the rules of patural justice, wdi «lteram partem.

2.1. The principles of natural jujstice evolved by the Indian judiciary
comprise the fundamental rules of fair procedure, namely, that a man’s defence
must always be fairly heard and an adjudicator must give reasons for his deci-
sion. These principles form the bulwark of procedural due process in matters
of judicial and quasi-judicial adjudication. In the criminal justice system
the principle of audi aiteram or fair hearing js incorporated in section 313
of the Code of Criminal Procedure which empowers a trial judge to give a
reasonable opportunity to an accused to explain incriminating facts and circums-

tances in the case.

2.2, Fair procedure  pre-supposes that both  sides should be heard.
andi alteram parfem, ‘hear the other side’.  This is the most important prin-
ciple of natural justice as it includes aimost every aspect of fair procedure.
This principle is broader in that it would include the rule against bias since a
fair hearing must be an unbiased hearing.

23. All the three principles of natural justice form part of a specific
design for ensuring that power is exercised considerately and fairly.

3. The accused in compliance with the provision, can file written state-
ments with the permission of the court. In Tilkeshwar Singh v. State of Bihar,
in a prosecution for murder under section 302 read with section 34 of 1PC, the
Supreme Court found that written statements were filed by the accused under
section 342 of the Code of Criminal Procedure, 1898 and they were found to
be very claborate and furnished answers to all the points raised in the prose-
cution evidence.  Thou the examination of the accused was not in the
question-answer form, the Supreme Court found that by filing of written
statements, no prejudice was caused to him. The Supreme Court observed::

[t is no doubt true that s. 342 contemplates an examination in court and
the practice of filing statements is to be deprecated. ~ But that is
not a ground for interference, unless prejudice is established. And
it is nothing unusual for the accused to prefer filing statements
instead of answering questions under s. 342 lest they should suffer
by inadvertent admissions or by damaging statements.

This decision lays down that whatever be the form of examination of
accused under section 313, no prejudice should result to the accused.’

4. The operation of this provision in practice is to have long and elabo-
rate stereotype questions put to the accused to }:rovide answers which many a
time are found to be mechanical and meaningless without understanding the
implications of the questions. The provision envisages a meaningful and
realistic role of the judges in the examination of the accused putting such rele-
vant question to him so that he can explain the circumstances appeating in the
evidence against him.  Preparation of questions should be in_accordance with
the objective enshrined in the provisions. Uawarranted and time-consuming
examination causes delay of the trial. But we find that many a time the
questions are prepared by the Bench Clerk of the court in a mechanical and

stereotyped manner.
45
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5. In the Workshops held at  various places the Judges and senior
Advocates, while reilerating the need for this provisicn as a valuable safeguard
to the accused in the trial processes, felt that with a view to eliminating delays
in rtrials, the Judges could take the help of prosecutor and defence counsel in
preparing relevant questions.

6. We are of the view that the Court can take the assistance of ihe
prosecutor and defence counsel and prepare the questions which are o be put
in a concise form to the accused under section 313. = The Court can also permit
the filing of written statements by the accused as sufficient compliance with
section 313, .

lFooTNOTES
1. 8 313{1) (a)
2. 5. 3131} (b).
3. AIR {956 SC 238.
4. Id at 241

5. See also Ajmer Singh v. Stale of Punjab, AIR 1953 SC 76;
Veer Punerjai v. State of Rajasthan, 1996 Cr. L.J. 1692,



CHAPTER XI|
COMPOUNDING OF OFFENCES : SECTION 320

1, The Code of Criminal Procedure in section 320 contains defailed
provisions for compo.nding of oflences.  Sub-section {1) of section 320 lists
21 oflences under the Indian Penal Code which may be compounded by the
specified aggrieved pariy without the permission of the court and sub-section (2)
lists 36 other offences under the Indian Penal Code which also may be com-
pounded but only after securing the permission of the couri.  Under the scheme
of secticn 320, namely sub-section 9, offences other than those specified in
sub-section (1) and (2) are not compoundable.

2. The rationale for compounding of offences is that the chastened atti-
tude of the accused and the praiseworthy attitude of the complainant in order
to resiore peace and harmony in sociely, must be given eflect to in the com-
position of offences.

3.1. The Law commission in its 4lst Report on the Code of Criminal
Procedure, 1969 had not agreed to the formulation of a general rule for com-
pounding by relating compoundable offences to the punishment provided = for
the offence.  The Commission felt that it was “better to have clear and specific
provisions such as those contained in section 345 (of the old Code) than a
general rule which is likely to lead to diflerent interpretations™.

3.2. The Commission also did not approve of the abolition of the dis-
tinction between offences compoundable with and without the permission of the
court.  The Commission observed that “the safeguard of the court’s permission
is to prevent an abuse of the right to compound and to enable the court to take
into account the special circumstances of the case which may justify composition.
kt is not in every case that such a safeguard is required™.

3.3. The Commission did not approve of adding to the list of offences
in sub-section (I} or in sub-section (2) of Section 345 those offences which
jeopardize the public peace, order and security e.g. being member of an un-
lawful assembly, (s. 143); rioting {s. 147); false claim in a court of justice
(s. 209), fraudulently obtaining decrees {s. 210); driving or riding on a public
way so rashly or negligently as to endanger human life (s. 279) causing death
by rash.or negligent act (s. 304A); causing grievous hurt by dangerous weapon
(s. 326), ~wrongful confinement for extortion {s. 347}, Theft in a building (s, 380),
lurking house trespass or house breaking by night (s. 456), the same in order
to commit an offence (s. 457}, and bigamy with concealment (s. 495).

3.4. The Commission’s view was that the offence of unlawful compulsory
labour punishable under section 374 IPC should not be compoundable and
should be ommitted from the list in section 345(1),

3.5. The Commission opined that “theft where the value of property
stolen does not exceed 250 rupees” shouid continue to be in sub-section (2) of
section 345 {old Code)*

.- :36. The Commission recommended addition to the list in sub-section (2)
the following offences:

(i) Assault or criminal force on women with intent to outrage her
modesty (s, 354)

(i) Receiving or retaining stolen property (s. 411).
(il Assisting in the concealment or disposal of stolen property (s, 414y,

3.7 The above recommendations of the Law Commission were incorpo-
rated in the Code of Criminal Procedure, 1973, '

4. Of late, various High Courts have quashed criminal proceedings in
respect of non-cognizable offences because of settlement between the. parties to
achieve harmony and peace in the society. For-instance, criminal proceeédings
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in respect of offences under Section 406, IPC, relating to criminal breach of
trust of dowry articles or [siridhian and offences under section 498A, IPC,
relating 10 cruelty on woman by husband or relatives of hushand were quashed

in Arun Kwmar Vohre v, Reetu Vohrd', Nivlap Singh v, State of Punjul’,

In the Workshops convened by the Law Conunission at various places,
it was felt that as section 498A is not included in the Tables appended to section
320 of the Code, it could not be compounded by the parties. Many instances
were cited where though the parties wanted to compound yet in the absence of
an enabling provision, they could not do so.  This has created hardship even
in genuine cases. In order to meet this situation, it is recommended that
section 498A be inserted in the Table under sub-section (2) where it can be
compounded with the permission of the Court.

5. Though Section 320{3) posiulates compoundability of the abetment or
attempt to commit such offences mentioned in the Tables appended to section
320, there is no such provision where the accused is constructively liable under
sections 34 and 149 IPC. "1f the provision is left as it is, only in respect of
substantive offences mentioned in the Tables, compounding is possible, and
not in respect of cases of constructive liability for the same offences.  This
view was highlighted in ail the Workshops,

Likewise, in respect of offence of rioting resulting in the ofiences men-
tioned in the two Tables there is no provision for compounding. The offences
punishable under sections 147 and 148 of IPC commilted during the same trans-
action, the transaction being one and the same, where the guilt is proved, the accu-
sed are to be convicted under all those sections. It will be anomalous if one part
of the offence is compoundable and other part remain non-compoundable where
the convictions are under both, Accordingly sub-section {3) be amended suitably,

6....The Code of Criminal Procedure (Amendment) Bill, 1994, in clause
33, has incorporated the following:

(i) The offence of voluntarily causing hurt by dangerous weapons or
means {S. 324) should cease to be a compoundable offence with the
permission of the court in sub-section (2) of section 320.

But we are of the view that offences under sections 324, 325 and 335 IPC
be shifted to the Table under sub-section (1) from the Table under sub-section (2)
of section. 320,

7. We are alsc of the view owing to the fall in the value of rupee result-
ing from inflationary conditions, the limit of Rs. 250/- in the offences in the
list of offences in sub-section (2), be raised to Rs, 2,000/-, as provided under
clause 33 of the Bill,

_ 8. With the legalisation of abortion under the Medical Termination of
Pregnancy Act, - 1971, section 312 of IPC relating to the offence of causing
miscarriage of woman, will have to be interpreted in the light of the provisions
of the Act. ‘This offence should be made compoundable by the parties with
the permission of the Court.  Accordingly, we recommend the incorporation
of offence under section 312, IPC to the Table under sub-section (2) of section

320.

9. We recommend that as a matter of policy more offences  be brought
under the category of offences compoundable by the parties themselves without
the intervention of the court. However, offences against the public at large,
howsoever small they may be, should not be compoundable.

10. On an examination of the list of offences in the Table to sub-section
(2) of section 320 (offences compoundable with the permission of the court), we
are of the view that the following offences be deleted from that Table and be
included in the Table to sub-section (1) of section 320. In other words, those
offences be made compoundable by the parties without the permission of the
court:

S 324: Voluntarily causing hurt by dangerous weapons.
S.325: - Voluntarily causing grievous hurt.



49
S$.335: Voluntarily causing grievous hurt on grave and sudden provocation.
$.343: Wrongfully confining a person for three days or mose.
§.344: Wrongfully confining for ten or more duys.
S.346: Wrongfully confining a person in secret,
S.379:  Theft, irrespective of the value of property.
$.403: Dishonest misappropriation of property.
S.406: Criminal breach of trust, jrrespective of the value of properly.
$.407: Criminal breach of trust by a carrier, wharfinger. etc, irrespective of
the value of property.

§.411: Dishonestly receiving stolen properly. knowing it to be stofen. irres-
pective of the value of property.

S.414: Assisting in the concealment or disposal of stolen property, knowing
it to be stolen irvespective of the value of property.

S.417: Cheating.
$.419: Cheating by personation.

S.421; Fravdulent removal or concealment of property, etc. to prevent dis-
tribution among creditors.

S.422: Fraudulently preventing from being made available for his creditors
a debt or demand due to the offender.

S.423: Fraudulent execution of deed of transfer containing false statement of
consideration.

S.424: Fraudulent removal of concealment of property.

S.428: Mischief by killing or maiming animal of the value of ten rupees or
upwards.

5.429: Mischief by killing or maiming cattle, etc, of any value or any other
animal irvespective of its value.

S.430: Mischief by injury to work of irrigation wrongfully diverting water
when the only loss of damage caused is Joss or damage to a private
person.

8.451: House-trespass to commit an offence (other than theft) punishable with
imprisonment.

S.482: Using a false trade or property mark.
S.483: Counterfleiting a trade or property mark used by another.

S.486: Knowingly selling, or exposing or possessing for sale or for manu-
facturing purpose. goods marked with a counterfeir property mark.

11. It was also suggested by senior police officers at the various work-
shops that the Code of Criminal Procedure should empower the investigating
officer to compound offences, which are compoundable, at the investigation
stage and make a report to the magistrate who will give effect to the composition
of such offences.  This siep will reduce the number of cases proceeding for
trial at the (hreshold stage itself and relieve the court docket to a great extent.
In fact the National Police Commission in its Fourth Report had suggesied that
it would help quicker disposal of cases in the compoundable category if the
procedure is amended to empower the police officers (o take note of the desire
of the parties for the compounding of offences from the stage of investigation
and thereupon close cases und report the matter to the court which will have
the authority to pass initial order from the police report as in every other case
in which the police submit their report.
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12. Tt may be pointed out that clause 20 of 1994 Bill has mnserted  the
following new sub-section (3A) to Seciion 173 to give elfect to the recommen-
dations of the National Police Commission:

“(3A) If. however, in respect of offences enumerated in the ‘Table in
section 320, in ihe course of investization, the person by whom
the offence may be compounded under the said section gives a_report
i writing to the officer in charge of the police station exptressing his
desires 1o compound the ofience as provided for in the said section,
the officer shafl mention this fact in the police report prescribed in
sub-section  2{I} and forward the compounding report from the
person concerned to the Magisitate who shall thereupon deal with
the case under section 320 as though the prosecution for the offence
concerned had been launched before the Magistrate.”

We are of the view that such a provision will have a salutary effect and
to ensure that there is no coercion or abuse by the police staff, the report of
the investigating police officer incorporating the desire of the disputants to com-
promise can be got attested by a member of the District Legal Services Autho-
rity or a member of the village Panchayat,

FOOTNOTES

1. Law Commission, 4fsr reporf, para 24.66, page 213 (1969}

2. Id at para 24.67, pages 213-214.

3, 1d at para 24.69, page 214,

4. 1d at para 24.72, page 213.

5. Id at para 24.71, page 214. The offence of petty theft (to the
limited extent) was made compoundable in 1955,

6. Id at para 24.70, page 214.

7. 1995 1 All India Criminal Law Reporter 31.

8. -1993 (2) All India Criminal Law Reporter 800.

9. Fourth Report of the Naticnal Police Commission, para 28.8, pages

13-14 (1980).



CHAPTER XIH

PLEA BARGAINING

1. The arreares of criminal cases awaiting trail are assuming menacing
proportions.  Grievances have been vented in public that the disposal of cri-
minal trials in the courts takes considerable time and that in many cases trials
do not commence for as long as a period as three to four years after the accused
was remitted to judicial custody. Large number of persons accused of criminal
offences have not been able {o secure bail for onc reason of the other and have
to languish in jails as under trail prisoners for years. [t is also a matter of
common knowledge that majority of the cases ultimately end in acquittal. The
accused have to undergo mental torture and also have to spend considerable
amount by way of legal expenses and the public exchequer has to bear the re-
sultamt economic burden.  During the course of detention as under-trial pri-
soners 1hc accused persons are exposed (o the influence of hard-core criminals.
Quite apart from this, the accused have to remain in a state of uncertainty and
are unable to settle down in Tife for a number of years awaiting the completion
of trial. Huge arrears of criminal cases is a common feature in almost all the
criminal courts. It is in this background. the Law Commission felt that some
remedial legislative measures to reduce the delays in the disposal of criminal
trials and appeals and also to alleviate the suffering of under-trial priseners,
The Law Commission in its 142nd Report on Concessional Treatment of Offen-
ders who on their own Initiative Choose to Plead guilty without any Bargain-
ing (1991} considered the question of introduction of the concept of concessional
treatment for those who choose to plead guilty by way of plea-bargaining.

2. The justification for introducing plea-bargaining cannot be expressed
any better than what the Twelfth Law Commission in its 142nd Report had
already done as below :

(1} Tt is not just and fair that an accused who feels contrite and wants
to make amends or an accused who is honest and candid enough
to plead guilty in the hope that the community will enable him to
pay the penalty for the crime with a degree of compassion and con-
sideration should be treated on par with an accused who claims to
be tried at considerable time-cost and money-cost to the community.

(2) It is desirable to infuse life in the reformative provisions embodied
in section 360 of the Criminal Procedure Code and in the Probation
of Offenders Act which remain practically unutilized as of now.

(3) It will help the accused who have to remain as under-trial prisoners
awaiting the trial as also other accused on whom the sword of do-
mocles of an impending trial remains hanging for years to obtain
speedy trial with attendant benefits such as-—

(a) end of uncertainty.
(b) saving in litigation-cost.
{c} saving in anxiety-cost.

id) being able to know his or her fate and to siart of fresh life with-
out fear of having to underpo a possible prison sentence at a
future date disrupting his life or career.

(e) saving avoidable visits to lawyer’s office and to court on every
date or adjournment.

(4) It will. without detriment to public interest. reduce the back-breaking
burden of the court cases which have already assumed menacing

proportions, _
(5} It will reduce congestion in jails.

(6) In the USA nearly 75% of the total convictions are secured as a
result of plea-bargaining.

(7) Under the presemt sysﬁem 75% 1o 90~ of the criminal cases if not
more, result in acquitta

3
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3. The concept of plea bargaining has not been recognized so for by the
criminal  jurisprudence of Tndia. However. plea bargaining is consi-
dered to be one of the alteratives to deal with the huge arrears of criminal cases.
Plea-bargaining in its most traditionz2l and general sense refers to pre-trial
negotiations betwecn the accused, wusually conducted by the counsel and the
prosecution during which the accused agrees to plead -guilty in exchaoge for
certain concessions by the prosecutor. It has two facets. One is “charge bar-
gaining” which refers to a promise by the presecutor to reduce or dismiss some
of the charges brought against the accused in exchange for guilty plea. The
second one is “sentence  hargaining” which refers to a promise by the prose-
cufor to recommend a specific sentence or to refrain from making any sentence
recommendation in exchange for a guilty plea.

4. The practice of plea bargaining in USA dates back to a coatury or
more.  The Prosccuting Agency has a leading role in this process in that it has
the discretion to reduce or dismiss some of the charges against the accused
4nd also to make recommendations to the Court zbout the sentences in ex-
change for a guilty plea. The Supreme Court of USA in Brady v. United States'
and Santobello v. New York® upheld the constitutional validity and the significant
role the concept of the plea bargaining plays in the disposal of criminal cases.
It has approved this practice maily on the premise that the accused who are
convicled on the basis of negotiated pleas of guilt would ordinarily have been
convicted had they been subjected to trial processes. One of the main argu-
ments advanced jn favour of plea bargaining is that it helps the disposal of ac-
cumulated cases and will expedite delivery of criminal justice.

5. The Supreme Court of India has examined the concept of plea  bar-
gaining in Murlidliar Meghraj Loya v. Srate of Mahcrashie® and Kasambhai v.
State of Gujarct'.  The Court did not approve of the procedure of plea bargain.
ing on the basis of informal inducement. In Kasambhai’s case the Court
squarcly observed that conviction based on the plea of guilty entered by the
accusd as a result of plea bargaining could not be sustained and that it  was
opposed to public policy to convict the accused by inducing him to confess to
a plea of guilty “on allurement being held out to him that ¥ he enters a plea
of guilty he will be let off very lightly”.

6. The Law Commission in its 142nd Report, having considered the con-
cept as is being practised in other countries, recommended that the scheme for
concessional treatment to offenders who plead guilty on their own volition jn
lieu-of a promise to reduce the charge, to drop some of the charges or getting
lesser punishment be statutorily introduced by adding a Chapter in the Code
of Criminal Procedure. In making such a recommendation, however, the Law
Commission considered the views in favour of ‘the concept as well as against it.

7. We have examined the cascs decided in USA as well as by the Sup-
reme Court of India in respect of this concept and the 142nd Report of the
Law Commission” We are of the view that plea bargaining can be made an
essential component of administration of criminal justice provided it is properly
admnistered. For that purpose, certain guidelines and procedure have to be
incorporated in the Code of Criminal Procedure,

- 8. Having given our eamest consideration, we recornmend that this concept
may be made applicable as an experimental measure, to offences which are liable
for punishment with imprisonment of less than seven years and/or {ine including
the offences covered by section 320 of the Criminal Procedure Code. Plea bar-
gaining can also be in respect of the nature and gravity of offences and the
quantum of punishment,

, 9. However. plea bargaining should not be available to babitgxl offen-
ders those who are accused of socio-economic offences of a grave nature and
offenices against women and children.

9.1. The process of plea bargaining shall be set in moetion after issue of
process and when the accused appears, either on a written application by the
wccused o the Court or swo mofu by the Court to asceriain the willingness of
the. accused.- On ascertainment of the willingness of . the accused, the Court
shail require him 1o make an application accordingly. , . - - .-
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9,2, On the date so fixed for the hearing the court shall ascertain from the
accused .whether ilic application was made by him voluniarily without any m-
ducement or pressure from any quarters, particulariy from Public Prosecutors
ar Police. The Court shall ensure that neither the public prosecutor nor police
is present at the time of meking the prefiminary examinalion of the accused.

9.3 Onee the Court is satisfied abeut the voluntary nature of the applica-
tion. the Court shall fix a date [or hearing the public prosecutor and the aggrieved
paety and the accused applicant for final hearing and passing of final order. 1 the
Court finds that the application las been raade under duress or pressure, or
that the applicant afler realising the consequences is not  prepared to  proceed
with the application. the Court may rcject the application.

9.4 Such an application may be rejected either at the inital stoge  or
afler hearing rhe public prosecutor and the pgrieved party. U the Coun finds
that, having regard to the gravity of the offence or any of the circuimsiances
which may be brought to its notice by the public prosecuior or the aggrieved
party. the case is not a fit one for excreise of its powers on plea-bargaining. the
Court may reject the application supported by reasons therefor,

9,5 The order passed by the Court on the application of the accused
applicant shall be confidential and will be given only to the accused if he so
desires, The making of such application by the accused shall not create any
prejudice against the accused at the ensuing triul.

9.6 We are of the view that such a plea bargaining can be availed of
by ihe accused in the categories of offences mentioned above before the Court
at any stage after the charge sheet is filed by the investigating agency in police
cases and in respect of private complaints ai any stage after the cognizance is
taken. An order passed by the court on such a plea shall be final and no
appeal shall lie against such an order passed by the Court accepting the plea.

9.7 In cases where the provisions of Probation of Offcnders Act, 1938
and/or section 360 of Cr. P.C. are applicable to an accused applicant, he would
be entitled to make an application that he is desirous of pleading guiity along
with a prayer for availing of the benefit under the legislative provisions referred
to above. In such cases, the Court after hearing the public prosecator and the
aggricved party, may pass appropriate order conferring the benefit of those legis-
lative provisions. The Court may be empowered to dispense with the necessity
of getting a report from the probation officer in appropriate cases. The provi-
sion regarding confidentiality of the making of application and the consequence
of rejection outlined in paragraph 9.5 will be applicable il the application is
rejected by the Court.

9.8 If an accused enters a plea of guilty in  respect of an offence for
which minimum sentence is provided for, the Court may, instead of rejecting
the application in limine, after hearing the public prosecutor and the aggrieved
party, accept the plea of guilty and pass an order of conviction and senlence 1o the
tune of one-half of the minimum sentence provided.

9.9 The Court shall on such a plea of guilty being taken, explain 1o the
accused that it may record a conviction for such an offence and it may after
hearing the accused prooeed to hear the Public Prosecutor or the aggrieved per-
son as the case may be:

(i) impose a suspended sentence and release him on probation,

(i} order him to pay compensation to the aggrived party, or

(iil) impose a sentence. which commensurate with the plea bargaining:
or

(iv) convict him for an offence of lesser gravity than that for which (he
accused has been charged if permissible in the facts and circusi-
stances of the case.
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9.10 We recommend that a separate Chapter XXIA on Plea Bargaining
be incorporated in the Code of Criminal Procedure on the lines indicated sbove.

FoorNOTES

1.

2

297 S 742-25 L.Ed. 2d 747

- 404 US 257 (1971 Hutto v. Ross 50 L.Ed. 2d 876: Chaffin v.

Stynchcombe, 412 US 17 (1973% Blackledge v. Allison. 52 L.Ed. 2d
136, Weatherford v. Bursey. 429 US 545 (1977).

AIR 1976 SC 1929.
AIR 1980 SC 854.

. Law Commission, One Hundred Forty Second Report, Chapter 1X.

paras 9.1-—9.40 pp 24-—34 (1991).



CHAPTER XIV
NYAYA PANCHAYATS

I. In India many of the existing state legislation on panchayat raj pro-
vide for some form of adjudicatory bodies by whatever name they may be des.
cribed.  These fora for resolution of disputes with people’s participation in
the administration of justice is the constitutional goal mandated by Article 39A
of the Constitution.  Article 39A directs the State 10 secure -that the operation
of the legal sysiemn promotes justice. on the basis of equal opportunity, and
shall. in particular, provide free legal aid, by suitable legislation or schemes
or in any other way. to ensure that opportunitics for securing justice are nol
denied 0 any citizen on the ground of economic or other disabilities. The
Constitition now mandates us to remove impediments to access to justice in a
systematic manner.  Articles 40 and 243 have o be interpreled afresh in the
light of the mandate in Article 39A,

2. In the past. in the organisation of nyaya panchayats, the predomi-
nant consideration had becn to reduce the burden on the State Court system
and not so much as to prevent denial of juslice because of economic and other
disabilities.  The “other disabilities” referred to in Article 39A as distinct
from the economic disabilities are those which arise from the profilcs of the Indian
lega) system because of absence of suitable local grassroots organs for hand-
ling disputes and emphasis on professionalised justice. Professionalised
justice with lawyers dominating the process of the justice-clelivery system.
cannot be extended to the bulk of the people in the rural ateas because most of
the lawyers are concenirated in urban areas. Moreover, in view of the voluntary
nature of the profession, they cannot be dispersed adequately and equitably to
serve the needs of the masses.

3. Merely procedural alterations are cnvisaged in Arlicle  39A to cnsure
a new legal system and procedure which is operationally geared to social justice
and elimination of all disabilities of the masses in getting real, remedial justice.
Self-government envisaged by the Constitution must include judicial powers too
and that is the rationale for nyaya panchayats which implies judicial decenirali-
saticn at the people’s level.! Effective access (o justice is the most basic require-
ment and the most basic human right of a system which purports to guarantee
legal rights.?

4, These judicial institutions represent the secular, egalitarian, moder-
nistic legal ideology for assisting the desired social change. The Law Com-
mission in its Fourteenth Report stresses the “educative value of nyaya pan-
chayats”; just as the village panchayats would educate the villager in the art
of self-government, “so would nyaya panchayats” train him in the art of doing
justice between fellow citizens and instil in him a growing sense of fairness and
responsibility".  In this respect, nyaya panchayats conmstitute an aspect of over-
all development.}

5.1. The working of nyaya panchayais has been examined in detail by
the Law Commission in their 114th Report on Gram Nyayalayas. The Law
Commission has recommended setting up of Gram Nyayalayas with the follow-
ing broad features:*

5.2. A munsif or civil judge should preside over the nyaya panchayats.
They would be subject to the jurisdiction of High Courts.

5.3. To provide effective people’s participation in the administration  of
justice, the district magistrate and the district and sessions judge for each dis-
trict should draw up a panel of lay persons from respectable residents in the
villages having educational attainments, preferably upto a university degree
or at least a higher secondary school.  In order to ensure that marginal farmers.
farm workers etc. get their due share in the panel. if need arises, educational
qualifications may be relaxed in their case.  Depending upon the size of each
taluka, the list of panelists may vary from 10 to 20.  The list should be ap-
proved by the High Court.
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54. Whenever a dispute is brought fo the panchayat judee having his
headquarters at the taluka level. he would proceed to select two from the panei
of lay persons. keeping in view the lact that they must be as far as possible.
from the geographical location of (he dispute.  The panchayat judge and the
two members of the panel will constitute a nyaya panchayat for the dispute.
Such a composition would ensure legal expertise and peoples’ participation and
would aveid caste. communal and political contamination,

§.5. The Commission was ol the view ihat the Gram Nyayalaya must
have jurisdiction to try all offences which can be tricd under the Code of Criminal
Precedure, 1973 by the Judicial  Magistrare.  First  Class,

6. We are of the view that the recommendaiion of the Law Commission
in its Il14ih Report on the presiding officers of Gram Nyavalaya muay not be
feasible because serving Munsifs/Civil Judges will not be able to shoulder the
additional burden of presiding over Ciram Nyayalayas in the rural  arcas.  As
it is, there is docket explosion in the civil courts and the civil justice delivering
system is adversely affected by the phenomenon of huge backlog of cases leading
to long delays in disposals.  Restricting to serving judicial officers only prevents
ihe consideration of retired judicial officers and other personnet who have
served in the government in various capacities.  We are also not in favour of
engaging lawyers by the parties to appear before the Nyaya Panchayats for it
would introduce technical legal formalities into the system leading to delays in
the disposal of cases. Indeed it would frustrate the very purpose for which
the Gram Nyayalayas are being introduced.

7. We are of the view that the State have to enact legislation on Nyaya
Panchayats to suit their local needs and conditions. The Andhra Pradesh
Meidale Syaye  Panchayats Bil, 1995 may be adopted as a modci on the
composition, powers and jurisdiction of the Nyaya Paochayats. (See Annecxure-V).

FOOTNOTES
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CHAPTER XV
VICTIMOLOGY

1. Increasingly the attention of criminologists, penologists and reformers
of criminal justice system has been directed to victimology, control of victimi-
sation and protection of victims of crimes'. Crimes often entail substantive harm
to people and not merely symbolic harm to the social order, Consequently,
the peeds and rights of victims of crime should receive priority attention in the
total response to crime, One recognized method of protection of victims is
compensation to victims of crime. The needs of victims and their family ave
extensive and varied,

2. One school of thought justifies compensation in the criminal process
in terms of the aims of sentencing. The Widgery Committee in Britain has
listed several views about the rationa’e of the concept of compensation, namely,
“benefit to the victims, possible deterrent effect on the offender or on the public,
the possible educative or preventive effect on public morality. the possible re-
formative effective on offender, its effect in depriving the offender of ill gotten
gains and the view that compensation has an ‘intrinsic moral value of its own™
The Law Reformt Commission of Canada also was of the same view holding
that compensation was consistent with the ‘core values’ of the community’.

3. The proponents of state compensation justify it as (i) another form of
public assistance for the disadvantaged and (i) a medium of fulfilment of neg-
lected state obligation to its citizens. The state has a humanitarian responsi-
bility to assist crime victims. The assistance is provided because of the social
conscience of the citizens and as a symbolic act of compassion. The state is
responsible to maintain law and order, ensure peace. harmony and tranquility
in society, to use force to suppress crime and punish offenders, to protect people
and their property. If the law and order machinery of the state, police is negli-
gent or unable to prevent crime, the state is responsible to make preparation
to the victims. In addition, state compensation is also considered as a matter
of sacial justice to crieme victims, as the state system namely. its political. econo-
nic and social institutions, generate crime by poverty, discrimination, unemploy-
ment and insecurity,

4,1, Historically, the ancient Babylonian Code of Hammurabi (about 1775
BC) makes the earliest reference to governmental compensation for crime vic-
tims. The Code mandated territorial governors to replace a robbery victim’s
lost property if the criminal was not captured. Tn the case of a murder, the
governor was to pay the heirs a specific sum in silver from the treasury. In
the succeeding centuries, restitution to the victim by the offender repaced com-
pensation of the victim by the state. But that too disappeared during the Middle
ages, The victim of crime was 'eft with no remedy except to sue for damages
in civil court. :

4.2, When movement for prison reform began in  Europe during  1800s
focussing attention on the plight of convicts interest in compensation surfaced .
again, calling attention to the plight of crime victims, Jeremy Bentham conten-
ded that crime victims should be protected by the society to which they had
contributed. :

43.1. In the Anglo-Saxon legal system it was Margery Fry, an English
magistrate who advocated. state compensation for crime victims in the late
1950s. Thanks to her efforts, Britain set up its programme in 1964,

4.3.2. The scheme was brought into force through the exercise of the
Royal Prerogative and the payments were made ex-gratia in the sense that there
was no statotory authority for the scheme. The necessary funds, however. were -
voted by Parliament annuvally, Compensation was given in the shape of a lump-
sum arrived at in the same manner as a civil award of damages for personal
injury based on tort, subject to an upper limit on the amount atfributable to
loss of earnings. The scheme was administered by the Criminal Iniuries Com.
peﬁsation Board, consisting of & Chairman and a panel of Queen’s Counsel and
solicitors. '
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4.3.3. With a view to giving statutory form to the  schere. the British
Government. acting on  the rccommendations  of an  Inter-deparimental
Working Party, incorporated Part VI (o the Criminal Justice Act. 1988 (sec-
tions 108 to 117 logether with Schedrles 6 and 7:. According to these provi-
stons the scheme would be administered by a statutory board. appointed by
the Secretary of State subject to certain exceptions and limitations, claims for
compensation were 1o be determined and the amounts payable to be asscssed
on the basis of principles of tortious liability.  There would be a right of appeal
from the Board’s determination to the High Court or the Court of Session. as
the case may be. The statutory scheme was not brought into force.

4.3.4. In the interim. conseauent on a nolicy change reflected in a White
Paper "Compensating Victims of Violent Crime: Changes 10 the Criminal In-
juries Compensation Scheme” prescnted to Parliament in 1993, the existing
scheme was replaced with a new tariff scheme in 1994 by a government order.
The tariff scheme broke the link with common law damages. The system is
hased on a tariff or scale of awards under which injuries of comparable severity
will be combined together for which a fixed payment is made. A lump sun
award related to the sceverity of the injury witl be paid.

4.3.5. The method of introduction of the new tariff scheme was held un-
lawful by the Judicial Commitiee of the House of Lotds in Recina v. Secrerary
of State for the Home Department. ex parie Fire Brisades Union', Consenuently,
the tariff scheme was withdrawn and the former scheme reinstated.  Since the
House of Lords’ decision related only to the mothod of introduction of the
tariff scheme and not its merits. the gavernment enacted the Criminal Injuries
Compensation Act. 1995 which incorporates the tariff based scheme with cer-
tain impravements. The scheme nrovides  that the tarif would be  increased
in appropriate cases by payment for loss of earnings, snecial care and depen-
dency. Tn cases where the victim has lost his life. not only will family members
receive a fixed tariff payment but also in cases where they are financially de-
pendant on the victim. they will receive payment for the loss of dependency
and support {s. 2).

4.3.6. The Act repealed the provisions of the Criminal Justice Act. 1988
relating to the Criminal Tnjury Compensation scheme (s. 12).

4.3.7. The scheme will be administered by Scheme Managers. The Act
provides for internal review of the case for compensation by a person other
than the one who made the decision {543, Tt also provides for appeal against
decision taken on review to a panel of adjudicators, The pane! of adjudicaiors
will come under the supervision of the Council on Tribunals. Anart from
hearing appeals. the pane’ of adjudicators has an advice giving role to  the
Secretary of State s5).

3.1. The movement in Britain caught on in the United States of America,
T the United States California was the first State to legislate on victim com-
pensation in 1965, Since then many more States set up boards and courts to
administer financial aid to victims.” Tn 1984, after a sustained campaien of
nearly twenty years the Congress enacted the Victims of Crime Act. 1984 1o
provide compensation to crime victims. The Act established a fund described
as Crime Victims Fund within the US, Treasury, collected from fines. penai-
ties and forfeitures. Attorney-General administers the fund, half of whiho g
earmarked annually for state compensation programimes; the balance goes to
help pay for victim assistance programmes and services and victims of federal
crimes®,

5.2, Most of the states in USA have victim compensation  programmes
administered by compensation boards. Compensation is given only to innocent
victims. If the boards find evidence to prove victim’s complicity in the crime.
compensaiton is reduced in amount or disallowed entirely. A common feature
is that compensation programme deals only with the most serious crimes, those
which result in injury or death. Paymenis include medical expenses and for
earnings lost because of missed work. 1In case of death of victims, their families
are eligible for assistance, reasonable funeral costs and sometimes a death bene-
fit or pension for surviving dependants. All state programmes prohibif double
recoveries, namely any money received from insurance policy or other govern-
ment agencies is deducted from the board’s financial determination,
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6.1, The need for compensating victims of crime was reiterated by UN
Agencies also.  The General Assembly of the United Nations in its 96th plenary
meeting on 29th November, 1985. wade a Declaration of Basic Principkes of
Justice for Victims of Crime and Abuse of Power, recognising that millions of
people throughout the world suffer haom s a result of crime and the abuse of
power and that the rights of these victims have rot becn adequately recognised
and alse hat frequently their families. witnesses and other who aid them are
unjustly subjected to loss. damage or injury. The Assembly affirmed the neces-
sity of adopting national and international norms in order to secure universal
and effective recognition of and respect for, the rights of victims of crimes and
abuse of power. It was also declared that offenders or third parties responsi-
ble for their  behaviour should. where  appropriate. make fair  restitution  to
victims, their families or dependants. This Deciaration has beer describ o .
“a kind of Magna Carta of the Rights of the Victims” worldwide

6.2. The Declaration defines  victims as  “persons who. individually or
collectively, have suffered harm, including physical or nental injury, cmoftional
suffering, economic loss or substantial impairment of their fundamental rights,
through acts or omissions that are in violation of criminal laws operative with-
in Member States. including thosc laws prescribing criminal abuse of power.™

6.3. The BPeclaration states:

“12. When compensation is not fully available from. the offender or olher
sources, States should endeavour to provide financial compensation
to;

(a) Victims who have sustained bodily injury or impairment of physi-
cal or mental health as a result of serious crimes:

{b) The family in particular dependants of persons who have died
or become physically or mentally incapacitated as a result of
such victimization.”

6.4. “13. The establishment strengthening, and expansion of national
funds for compensation to victims should be encouraged. Where appronriate.
eother funds may also be established for the purpose, including those cases where
the state of which the victim is a national is not in a position (o compensate
the victim for the harm.”

As regards assistance to victims the Declaration states:

“14. Victims_should receive the necessary material, medical, psychological
and social assistance through governmental, voluntary, community
based and indigenous means.”

8.5. The Declaration afso refers to the neeessity of eslablishing and
strengthening “judicial and administrative mechanisms to enable victims io
abtain redress through formal or informal procedure that are expeditious, fair,
inexpensive and accessible.”

1. Article 15B of the State of the Council of Europe also highlights the
ideology of victimofogy. The Committec of Minislers of the Council of Europe
adopted a recommendation on crime victims in the framework of criminal laws
and procedure in accordance with this Article. The preamble of the Statute of
Council of Europe highlights the principles of victimo]%gy as laid down below:*

“Considering that the objectives of the criminal justice system have tradi.
tionally been expressed in terms which primarily concern the rela-
tionship between the state and the offender:

Considering that consequently the operation of this system has sometimes
tended to add to rather than to diminish the problems of the victim:

Considering that it must be a fundamental function of criminal justice
. to meet the needs and to safeguard the interests of the victim;
9-1M of L & J;ND/97
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Considering that it is also important to enhance the confidence of the
victim in criminal justice and to encourage his co-operation, espe-
cially in his capacity as a witness;

Considering that, to this end, it is necessary (o have more regard in the
criminal justice sysiem to the physical, psychological, materiai and
social harm suffered by the victims and to consider what steps ars
desirable (o satisfy his necds in these raspects:

Considering that measures to this end need ror necessarily conflict with
other objectives of criminal law and procedure, such as the reinforce~
ment of social norms and the rehabilitasion of offenders, but may
in fact assist in their achievement and in an eventual reconciliation
between the victim and the offendsr:

Considering that the needs and interesis of the victim should be taken into
account to a greater degree, throughout ali stages of the criminal jus-
tice process.”

The recommendations cover action at the police ‘evel and the state:

1. Police officers sheunld be irained to deal with victims in a sympathetic
constructive and reassuring manner:

2. The police should inform the victim about thz possibilitizs of obtaining
assistance, practical and legal advice. compensation from the offender

and state compensation;

3. The victim sheu'd be able o obtain information on the outcomes of the
police investigation:

4. In any repert of the prosecuting authortitics, the police should give as
clear and complete a statement as possible on the injuries and losses

suffered by the victim;

In respect of  Prosecution :

5. A discretionary decision whathar to prosecite the offender should not
be taken without due consideration of the question of compensation
of the victim, including any serious effort made to that end by the
offender: : T

6. The victim should bz informed of the final decision concerning prose-
cution, unless he indicates thal he does not want this information:

7. The victim should have the right to ask for review by a competent
authority of a decision not to proszcute. or the right to institute pri-

vate proceedings.”

Questioning of the Victim

At all stapes of the procedure. the victim <hould be questioned in a
manner giving due consideration to his psrsonal situation. his rights and his
dignity. Whenever nossible and annronriate, children and the mentally il or
handicapped should be questioned in the presence of their parenis or guarlians
or other persons qualified to assist them.

8. The movement for compensation for victims of crime has, as we have
examined above. gained momentum globallv and in countries of Anglo-8axon
‘egal systems as in UX, Capada. New Zealand. Australia and USA. Statutory
mechanisms are in place for providing succour to crime victims throngh com~

ransation,

9.1, The principles of vietimology has fouedations in Tndian constitu-
tional jurisprudence. The provicion on Fundamental Rights (Part Y1) and Dir-
ective. Princinles of State Poliev (Part TVY form the hidwork for a new social
order in’ which social and economic justice would blossom in the nationa! life
of the rountrv (Article 38). Article 41 mandates. infer ofig. that the State shall
make effective orovisions for “securing the right to public assistance in cases of
disablement and in other cases of undeserved want.” So also Article §1-A makes
it a fundainental duty of every Indian citizen, infer alia 'to have compassion for
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living creatures’ and ‘to develop humanism’. i emphatically interpreted and
imaginatively expanded these provisions can form the constitutional underpino-
ings for vicumology.

9.2, However, in lndia the criminal law Provides compensation to  ihe
victims and their dependants only in a limited manner, Section 357 of the Code
of Criminal Procedure incorporatcs this coucept to an extent and empowers the
Criminal Courws to grant compensaiion to e viciims,

9,3, Under Section 357 compensation can be given in different  ways and
that too only when the offender is convicted and semtenced.  Under Seciion 357
(i)b) if the sentence is of Jime, it can be apptied ju the paymznt of compen-
sation, but limits the payment to cases when compensation is, in the opinion of
the court, recoverable by the victim in a civi, courf. Samilarly, compensation
may be paid at the scntencing stage to persons who are under the Fatal Acc-
dents Aci, 1835 entitfed o recover damapes {vom the convict (5 357 (1))
So also in cases of thefi, misappropriation, cheating and the like, the bonalide
purchaser of property from the convict may also be compensated, the victim
of the theft or cheating being also entitled 1o return of the property (8. 357 (1:d}.
Under section 357(3) if the sentence js not fine, the court may order the accusad
to pay specified amount of compensation to the victim.

9.4. The code of Criminal Procedure, 1973 made an improvesient over
the old Code of 1898 in that under sub-section {3} of secuon 337, & iceognised
the principle of compensating the victims even when no sentence of fine is imposed.
Under the cld Code, no compensation couldd be awarded unless a substantive
sentence of fine was imposed and the amouat of compensation too was limnited
ony to the extent of fine actuaily realised. But order of compensation under
section 357(3), will be futiiz against an accued without property or other finan-
cial resonrces or if le dies.

9.5. Under Section 5 of the Probation of Offenders Act, 1958, while
releasing an accused on probation or with admonition, the court may order the
. offender to pay compensation as well as cost to the victim.

10. The aspect of compensatory justice in criminal law has been elabo-
rately dealt with by the Supreme Court in the leading case of Hari Singh v.
Sukkbir Singh'.  The Court pertinently observed:

“[8. 357¢3)]...... is an important provision but couris have seldom invoked
it. Perhaps due to ignorance of the object of it. IL empowers the
court to award compensation to victims whilz passing judgernent of
conviction. In addition to conviction, the court may order the accu-
sed to pay some amount by way of compensation to victim who has
suffercd by the action of accused. Tt may be noted that this powes
of courts to award compensation is not anmcillary to other sentences
but it is an addition thereto. This power was intended to do some-
thing to reassure the victim that he or she is not forgotten in the cri-
minal justice system. It is a measure of responding appropriately 1o
crime as well of reconciling the victim with the offender. 1t is, to
some extent, a constructive approach to crimes, 1t is indeed a step
forward in our criminal justice systemn. We therefore, recommend to
all courts to exercise this power liberally so as to meet the ends of
justice in a better way,

The payment by way of compensation must, however, be reasonab'e. What
is reasonable, may depend upon the facts and circumstances of cach
case. The quantum of compensation may be determined by faking
into account the nature of crime, the justress of claim by the victim
and the ability of accused to pay. Reasonable period for payment of
compensation, if necessary by instalments, may also be given. The
court may enforce the order by imposing sentence in default.”

11. Tn India the principles of comppensation to crime victims need to H-
reviewed and expanded to cover all cases. The compensation should not I+
limited only to fines, penalties and forfeitures realised. The State should ..
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the principle of providing assistance to victims out of its own funds. (i} in cases
of acquittals, or (i) or where (he ofiender is not  traceable but the victim is
identified. or (i) and also in cases when the offence is proved.

12. The Law Commission of India in its 152nd Report on Custodiai
Crimes has recommended insertion of a new Section 3574 in the Code of Cri-
minal Procedure regarding compensation to the victims of custodial crimes
which is as follows:

“{l) Nolwithstanding the provisions of Scclion 357, where the court
convicts a public servant of an offence resulting in death or bodi.y
injury. being an offence constituted by an act of such public ser-
vant against a person in his custody, the provisions of this scction
shall apply.

(2) The court, when passing judgment in any case to which this Section
applies, shuli ovder that the Government in connection with the
affairs of which such public servant was cmployed at the time when
such act was committed. shall be liabe jointy and severally with
such public servant to pay, by way of compensation such amount as
may be specificd in the order.

(3) An order for payment of compensation under this section may aiso
be made by an appellate court or by the High Court or Court of
Session when excrcising iis powers of revision,

(4) While awarding compensation in any subsequent suit relating to the
same matter, the civil court shall take into account any sum paid
or recovered as compensation under this section.

(5) The amount awarded under this section shall not be less than:

{a) Rupees twenty five thousand in case of bodi'y injury. not resul-
ting in death;

tb) Rupecs one lakh, in case of deaih:

{c) In fixing the amount of compensation under this section, the
court shall, subject to the provisions of sub-section (5). take into
account all relevant circumstances, including but not necessarily
limited to the following:

(i} the type and serverity of the injury suffered Yy the victim:
(i) thc mental anguish suffered by the victim:

@iii} the expenditure incurred or likely to be incurred on the
treatment and rehabilitation of the victim:

(iv) the actval and projected earning capacity of the victim and
the impact of its loss on the person entitled to compen-
sation and other members of the family:

(v} the extent, if any. to which the victim himsell contributed
to the injury;

(vi} the expenses incurred in the prosecution of the case.

{6) In case of death or permanent disablement of the victim. the court
may take into account the estimated annual income of the victim as
multip'ied by the number of years of his estimated span of life.

(7) Pending final determination of. the proceeding, the court may awarnd, -
by way of interim relief. such compensation as it may think proper
in the circumstances of the case at any stage of the case, even
before judgment of conviction is passed.

{8) The Government may recover any amount paid by it as compensa-
tion under this section wholly or partly as it may think proper., from
the delinquent public servani.”

. The above recommendations of the Law Commission though confining
1o victims of custodial crimes, have not been given effect to.
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13. In view of the weaknesses of the existing provisions for compensa-
tion to crime victims in the criminal law. we are of the view that it is necessary
to incorporate a new Section 357-A in the Code to provide for a comprehen-
sive scheme of payment of compensation for atl victims fairly and adequately
by the courts. Hcads of compensation are for (i) for injury, (i} for any loss
or damage to the property of the claimant which occurred in the course of
his/Yter sustaining the injury and (iii) in casc of death from injury resulting in
loss of support to dependants, :

In the State of Tamil Nadu. a Fund called “Victim Assistance Fund”
has been created and Rupees one crore has been allocated to the scheme during
1995-96. The scheme provides for financial assistance to the victim of murder.
serious injurics. rape and particularly to help women. children and bread win-
ners in distress. The amount is placed at the disposal of the Director-General
of Puolice who will sub-altocate the amount to the Commissioners of Police of
Madras. Madurai and Coimbatore and Superintendents of Police of other dis-
tricts with reference to requirements and the cash relief would be sanctioned
to the victims or legal heir in case of murder on the following scales:

S Mg, Purticelars Amount of cash To whom it should

{Rs. ten thousand be paid
only)

l- Murder Rs. 10,000 - To thelegal heir
RS. ten thousend
only)

a. Grigvous iplury Rs. S000.- (Rs. five To the victim
thousand only)

3. Rape Rs. 5000/ (Rs. Bve  To the vietim

thousand only)

The said Scheme provides for setting up District Vicitims® Assistance
Committec in each distriot comprising the following officials with the District
Supcrintendent of Police/Deputy Commissioner of Police (Headguarters) acting
as Member Secretary:

Name of the Committes Chairman Member

G District Victims Assistance Committee District Collector (1) District
Supzrintenduent of
Police

M ‘City Victims Assistanice Committec at Commissioner of i} Deputy Commi-
Madras, Madurai, Coimbatore Potice ssionelP ofyPoliu:
{Head quarters)
i) ‘City Pablic
Prosceutor,

The application received from the victims seeking financial assistance
from the fund in District Superintendent of Police Office/Commissioner of
Police Office under the scheme is required to be placed before the Committee
for consideration and decision.

The assistance from the “Victim Assistance’ Fund” will not be given to
'{lg)se victims or to Jegal heirs, if the victim is involved in any cognizable
offence.

o The Tamil Nadu Scheme which is limited only (o a certain class of
victims is being referred to -as a model to be adopted in a comprehensive man-
wer -covering all victims.
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14. 10 order to ensure that epporiunities for securing justice  are  not
denicd to any citizen by raising of economic or other disabilities as per  ihe
mandate under Arlicle 39 A of tine Constitution, the Legal Services Authorities
Act. 1987 was enacted by the Parliament. [t seeks to provide for the constitu-
ton of the National Legal Services Autherity consisting of the Chief Justice of
india and some other members. Likewise, the Act provides for constitution
ol the State Legal Services Authority consisting of the Chief Justice of the
High Court ar any other serving or retired judge of the High Court to act as
its Chairman and stich other members possessing the requisite expetience and
qualifications. The State Authority performs functions, namely to (a) give legal
e e ey ot setinfy the ertieria Baid down under this Act; (b) conduct
Lok Adalats: (¢} undertake preventive and strategic legal aid programmes, and
‘v perform such other functions as the State Authority may. in consultation
with the Central Goverpment. fix by regulations,

I'he Act further provides for the constitution of legal Services Autho-
“ritv Tor ¢very district in the State consisting of district Judge, who shall be its
Chairman and such other members possessing such qualifications and experi-
ence as may be prescribed and nominated by the Government The District
Authority performs the functions of co-ordinating the activities of legal services
in the district; organizing Lok Adalats within the district and such other task
as the Statc Authority may. in consultation with the State Government, fix by

regulations.

15, State and District Services Authoritics may be vested with  the power
1o award the compensation in the appropriate manner by making a provision
umdcr Seciton 357A.

16. While awarding compensation the District Legal Services Authority or
{he State Legal Services Authority, as the case may be, should make a special
consideration in cases of (i) vietims of custodial crimes, (ji} rape victims, (iii)
victims of child abuse, and {iv) physically and mentaily disabled victims.

17. Accerdingly, a new Section S. 357A may be incorporated in the Code
on the following lines: s

Scotion 357A--Victim Compensation Scheme---

(I} Every State Government in co-ordination with the Central Govern-
ment shall prepare a Scheme for providing funds for the purpose of
compensating the victim or his dependents who have suffered loss or
injury as a result of the crime and who require rehabilitation.

{2y Under the Scheme the District Legal Services Authority at the district
level and the State Legal Services Authority at the State level shall
decide the guantum of compensation to be awarded whenever a re-
commendation is made by the trial court to that effect,

{3) If the trial court. at the conclusion of the trial, is satisfied, that the
compensation awarded under Section 357(3) is not adequate for such
rehabilitation, or where the cases end in_ acquitta]l or gischargc and
the victim has to be rehabilitated, it may recommend to the District
Legal Services Authority if the compensation in its view is less than
Rs. 30,000. or to the State Legal Service Authority if the compensa-
tion is more than Rs. 30,000. _

(4} Where the offender is not traced or identified, but the victim is identi-
fied, and where no trial takes place it is open to the victim or his
dependents to make an application under sub-section (2) to the Dis-
trict Legal Services Authority at the district level and the State Le-
aal Services Authority at the State level for award of compensation.

* {§) On-receipt of sach recommendations or on the application under sub-
section (4)., as the case may be, the District Legal Services Authority
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or the Statc Lcgal Services Authority, as the case may be. shall after
due enquiry award adeguate compensation by completing the en-
quiry within two months.

{6) The District Lepal Services Authority or the Stale Legal Services

Authority. us the case may be, to alleviate the suffering of the victim
may order immediate {irst aid facility or jor medical benefits to  be
made available free of cost on the certificate of the police Officer not
helow the rank of the Officer-in-Charge of the police station or 2
Magistrate of the area concerned or any Other interim relief us the
appropriaie authority decms fit.
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CHAPTER XV

ENQUIRY AND TRIAL OF PERSONS OF UNSOUND MIND

L 1t has been recognized that the primary objective of the law of cri-
minal procedure is to ensure that accused persons are granted a fair trial. The
right 1 be informed of the accusation and an opportunily to preler defence is
granted 10 the accused by the Code of Criminal Procedure (Cr. P.C.): whilst lhe
right to consult counsel is conferred by the Constitution.

2. An accused who is of unsound mind at the time of the inquiry  or
trial may not comprehend the charges levelled against him and may be unable
lo explain the alleged criminal conduct. The accused being the atleged doer
of the act possésses the best knowledge of his own activities in relation to the
incriminating circumstances. If due to unsoundness of mind he is unable to
provide this vital information to his counsel. his defence cannot be conducted
to his best advantage. If the inquiry or trial is proceeded with in his absence. the
accused cannot impart instructions for cross-examination nor in the course
of his examination under section 342 of the Code explain the circumstances
appearing against him. Due to these dysfunctional consequences provisions
have been incorporated in the Cr. P.C. which lay down that the
inquiry  proceedings or irial of a person. who is incapable of defending
himself due to unsoundness of mind, may be postponed. The motivation for
including these provisions in the Cr. P.C. is to ensure that an accused incapaci-
tated due to unsoundness of mind js not denied his basic human right to a fair
trial.

1. This principle is embodied in Section 328 which is as follows:

S. 328(1): When a Magistrate holding an inquiry has reason to believe
that the person against whom the inquiry is. being held is of un-
sound mind and conscquently incapable of making his defence. the
Magistrate shall enquire into the fact of such unsoundness of mind,
and shall cause such person to be examined by the Civil Surgeon
of the District or such other medical officer as the State Government
may direct, and. therefore, shall examine such surgeon or other Off-
cer as a witness and shal reduce the examination to writing,

2y ..l .

(3) If such Magistrate is of opinion that the person referred to in sub-
section (1} is of unsound mind and consequently incapable of mak-
ing his defence, he shall record a finding to that effect and shall
posipone further proceedings in the case.

4. Scction 329 deals with the  procedure of tial of  =erson of unsound
mind by Magistrate or Court of Session. [t runs as:

Section 329(1) : If at the trial of any person before a Magistrate or a
Caurt of Session, it appears to the Magistrate or Court that such
person is of unsound mind and consequently incapable of making
his defence, the Magistrate or Court shall, in the first instance, try
the fact of such unsoundness and incapacity and, if the Magistrate
or Court, after considering such medical of other evidence as may
be produced before him or it, is satisfied of the fact, he or it shall
record a finding to that effect and shall postpone further proceedings
in the case,

(2} The trial of the fact of the unsoundness of mind incapacity  of the
accused shall be deemed to be part of his trial before the Magistrate
or Court.

5. Once an undertrail is found incapable of standing trail due to  un-
soundness of mind the frial has to be postponed. During the interregnum of
the postponement and resumption of the trial, the undertrial can be released on
surety of safe conduct. However, if the case is not fit for the grant of thafl

66
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op if no surely for the release of the accused is offered, the accused can be de-
tained in safe custody. The sufc custody can be that of a jail or a menial
Hospital. -

6. The taw grants no entitlement of freatment (o the insane undertrial.
A guarantee of safé - conduct und not  treatment is sought from surety seeking
release of the under(rial.  Without a right to treatment, detention in jail will
only be custodial guarding against the alleged dangerous propensities of the
accused but providing no facilities for alleviating the incapacitating condition
of the accused.

7. The Code provides no time-limit for which the postponement wilt
subsist and the only safeguard against indefinite confinement is the obligation
tw send six monthly medical reports on the mental condition of the accused to
the state govermment. This safeguard in no way protects the accused against
needless. 1 not lifclong, incarceration has been demonstrated by Veena Sethi v.
State of Bihar! Veena Sethi unearths from the jails of Bihar cases of individuals
whose triais’ were postponed because they were incapable of defending them-
selves.  Subseguent to postponement of their trials they were lOdged in Hazari
Bagh Central Jail wherein they were detained for periods ranging from 19 to 37
years. " This detention continued ‘even after the accused regained sanity,

_ 8. The confinement if insane undertrials in jail even after they have
regained sanity ‘has becn held to be an infringement of their constitutional rights
uitder Article 21. Section 428 of the Cr. P. C. provides that tinte spent by
the accused as an underirial should be set off with the sentence ordered on
conviction. This section can be invoked only after the trial is concluded. In
Veense Sethi's case when insane undertrial had spent periods in jail longer than
the maximum period of sentence that could be ordered against them, the
Supreme Couri ordered their release invoking this section, '

9, Article 14 of the [Indian Constitution prohibits both different treat-
ment. of similar groups and similar treatment of different’ groups. Sections 328
and ‘329 authorise the postpencment of the criminal trial of 'all persons of un-
sound mind ‘who are incapable of defending themselves. = This pOstponement
whilst benefiting persons of unsounrd mind who are suffering from a treatable
condition. could lead to lifelong incarceration of the incurable mentally' il and
memtally retarded. Both groups are incapable of regdining capacity,  hence
postponement doss not promote fair trial' for them, rather it operates as &
punitive device. This similar treatment of the incurables and the curables vio-
lates -the: equality - provision. : '

10. Section 330 provides for release of persons of unsound mind pending
inquiry or trial. It reads as:

Scetion 330(1}: - Whenever a- person is found, under sectiom 328, or

- seetion. 329, to be of unsound mind - and- incapable of making . his

defence. the Magistrate or Court, as the case may be, whether the

case is one in which bail may be taken or not, may release him on

sulficient -security -being given that_he -shall be properly taken care

of and shall be- prevented from doing injury-to himself or to aay

-other person. and.for his appearance when required before the

- Magistrate -or  Court, or such officer as the Magistrate or Court
appoinis- in this behalf. -

{2) I the case is one in which, in the opinion of the Magistrate or Court,
bail sheuld not be taken, or if syfficient security is not given, . the
Magistrale or Courl, as the case may be, shall order the accused to
be detained in sale custody in such place and manner as he or it

.. may think fit. and shall report the action taken to the State. Govern-

- ment. .

Provided. that no .order tor the detention of the accused in a lunatic
asylum shall be made otherwise than in accordance with such rules as the State
Government may have made under the Indian Lunacy Act, 1912 (4 of 1912).

- 11, Recognition to- -the therapeutic rights -of insane undertrails is  also
mandated by the right of speedy - frial guaranteed upder Article 21. The provisions
-1 M of L & JIND97?
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in the Code which accord recognition to  the right of speedy trial do not
apply to the insane undertrial. Since an insane undertrial is treated differently
from a sane undertrial, it ¢can be logically contended that the manner of their
disposition should be suiled to their varied needs. A sane undertrial who is
10 be released on bail is kept in jail in order to prevent him from fleting or
tampering with the investigation procedure. An insane undertrial not released
on surety can also be confined in jail. Confinement in jail can be only protec-
tive custody, and protective custody is not what the insane detenu needs for
carly resumption of trial. The right of speedy trial as extended to the insane
undertrial requires that the detenu should be confined in conditions which would
alleviate the incapacity and aid early resumption of trial. The speedy trial
rights of insane undertrials are infringed not only by their confinement in jails
but also because no time limit is provided for keeping the trial in abeyance and
the accused in detention. In Hussainara Khatoor® the Supreme Court whilst
enunciating the right to speedy trial ondered the release of those undertrials
whese trinl had not commenced even after the period specified for such com-
mencenent in the Code has expired. The rationale of specifying a time limit
within which a trial should begin is to save the accused from the disadvantages
occasioned by stale or tampered evidence and frail memory of witnesses.

12. The trial of a person of unsound mind who is incapable of defending
himself is postponed to promote fair trial. ¥ this postponement operates for
periods as long as 10 years then even when the accused regains sanity he may still
be incapable of defending himself not due to unsoundness of mind but because
the evidence has gone stale or witnesses are lost. The right of speedy trial
as extended to the insane undertrial mandates that a time limit should be fixed
for the period of postponement of trial. Indefinite postponement is an infringe-
ment of the personal liberty and rights of insane undertrials,

13. It is the standard of treatability that should provide justification for
postponement of enquiry or trial; hence treatability and not dangeronsness should
be the guiding force of sections 328 and 329. It is the prospect of recovery
alone which explains the postponement of enquiry or trial of persons of unsound
mind and the continuance of the proceedings for persons for who are not of un-
sound mind. The criterion of treatability should be accorded recognition at each
stage of the enquiry or trial. At the stage of observation, medical opinion should
be sought not only on whether the accused was of unsound mind and incapable
of defending himself but also whether the mental condition was amen-
able to treatment. For the accused whose mental condition is diagnosed as
incurable at this stage, a procedure different from postponement needs to  be
devised. For those categorized as treatable the time required to regain fitess
needs to be inguired. The time needed for treatment should be accorded due
cognizance in fixing the period of postponement,

14. All accused categorized as treatable may not respond to treatment,
In order that personal liberty is not arbitrarily deprived in the name of therapy.
it is essential that the period for which the enquiry or trial can be postponed.
should be subject to limitation.

15. For the accused whose condition is treatable and who can be better
equipped to defend themselves, postponement of trial Furthers fair trial. For
incurables. postponement is of little utility and only operates as a mechanism for
punishing without trial. Tt, therefore, seems appropriate that they should be
discharged of the charged offence. If their mental condition makes them a
danger to themselves or others i.e. they are incapable of looking after themselves
and nobody is available who is willing to look after them, then the procedure
for involuntary civil commitment should be initiated fo institutionalize these
persons.

16. We accordingly suggest the following amendments to sections 328. 329
and 330 in respect of the pre-inquiry and pre-trial proceedings,

16,1 After section 328 (1) a new sub-scction {1A) may be inserted on
the following Ilines.

S.328(1A): “That if the civil surgeon finds the accused is of unsound
mind, the accused shall be referred to a psychiatrist or clinical psvcho-
logist for care, treatment and for prognosis of the condition. The
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psychiatrist or clinical psychologist shall also inform the Magistratc
whether the accused is suffering from unsoundness of mind or mental
retardation.”™

16.2. Further. for the existing sub-section {3) of Section 328 the follow-
ing sub-scction (3) be substituted :

$.328(3) : If such magistrate is informed that the person referred in sub-
scction (1A) is a person of unsound mind, the magistrate shall further
dotermine whether the unsoundness of mind renders the accused
incapable of entering defence and if the accused is found so in-
capable, the magistrate shall record a finding to that effect.
Cu suck a linding of unsoundness of mind of  the accused arriv-
ed by the Magistrate. he shall examine the record of evidence pro-
duced by the prosecution and after hearing the Jawyer of the accused
but without questioning the accused, if he finds that no prima facie
case is made out against the accused. he shall, instead of postponing
the enquiry, discharge the accused and deal with the accused in the
manner provided under the proposed section 330(3):

Provided that if the Magistrate finds that a prima facie case is made out
against the accused in respect of whom a finding of unscundness of mind is
arrived at, he shall postpone the proceeding for such period. as in the cpinion of
the psychiatrist or chnical psychologist. is required for the treatment of the
accused and order the accused to be dealt with as provided under the proposed
section 330(3).

16.3. A new sub-section (4) to Section 328 be inserted as follows :

If such magistrate is informed that the person referred to in sub-section
(1A) is a person with mental retardation, the magistrate shall further
determine whether the mental retardation renders the accused iacap-
able of entering defence and if the accused is found so incapable, the
magistrate shall order closure of the inquiry and deal with the accused
in the manner provided under the proposed Section 330(3).

16.4. Section 329(1) shall be amended as follows:

S. 329(1) : If at the trial of any person belore a Magistrate or Court of
Session, it appears to the Magistrate or Court that such person is of
unsound mind and consequently incapable of making his delence, the
Magistrate or Court shail refer such person to a psychiatrist or clinical
psychologist for care, treatment and for prognosis of the condition.
The psychiatrist or clinical psychologist shall also inform the Magis-
trate or Court whether the accused is suffering from unsoundness of
mind or mental retardation.

16.5. In place of existing sub-section (2} of section 329, the following sub-
section (2) shall be inserted :

S. 329(2). If such Magistrate or Court is informed that the person referred
to in sub-section (1} is a person of unsound mind, the Magistrate or
Court shall further determine whether unsoundness of mind renders
the accused incapable of entering defence and if the accused is found
so incapable, the Magistrate or Court shall record a finding to that
effect. On such a finding of unsoundness of mind of the acrused
arrived at by the Magistrate or Court, he or it shall examine the
record of evidence produced by the prosecution and after hearing the
lawyer of the accused but without questioning the accused, if he or
it finds that no prima facie case is made out against the accused, he
or it shall, instead of postponing the trial, discharge the accused and
deal with the accused in the manner provided under the proposed
section 330(3) :

Provided that if the Magistrate or Court finds that a prima facie case is
made out against the accused in respect of whom a finding of unsoundness
of mind is arrived at, he or it shall postpone the trial for such period, as in the
opinion of the psychiatrist or clinical psychologist. is required for the treatment
‘of the accused.



70

. A new sub-section {3) of. Section 329 shall be inserted in the following
manner _—

5. 329(3): If the Magistrate or the Court finds that a prima facie case
is made out against the accused and he js incapable of entering de-
fence by reason of mental retardation. he or it shall not hold the triai
and order the accused to be dealt with in accordance with the proposed
section 330(3). :

16.6. The existing Section 330{1) shall be amended as Tollows :

Section 330(1): Whenever a person is found under section 328 or section
329 to be incapable of entering defence by reason of unsoundness of
mind or mental rctardation. the magistrate or court. as the case may

- be, whether the case is one in which bail may be taken or not. order
release on bail provided the accused is suffering from unsoundness of
mind or mental retardation which does not mandate . inpatient treat-
ment and a friend or relative undertakes to obtain regular out-patient

- psychiatric treatment from the nearest medical facility and (0 prevent
from doing injury to himsell or to any other person.

16.7. The existing Section 330(2) shall be amended as foitows :

S.330(2) . If the case is one in which. in the opinion of the magistate. ors
court. as the case may be. bail shall not be granted or if an appropriate
undertaking is not given, he or jt shali order the accused to be kept:
in such a place where regular psychiatric treatment can be provided.
and shall report the action taken to the State Government,

168. A new sub-section (3). be inscrted in Section 330 :

5.330(3): Whenever a person is found under Section 328 or Section
32% to be incapable of entering defence by reason of unsoundness of
mind or mental retardation, the Magistrate or Court, as the case
may be, shall keeping in view the nature of act committed and the
extent of unsoundness of mind or retardation further determine if the
release of the accused can be ordered.

(i) M on the basis of medical and other specialist opinion the Magis-
trate or Court, as the case may be, decide to order discharge of
the - accused, as provided under sections 328 (3) and (4) and
329 (2) and (3). such release may be ordered if sufficient security
is given that the accused shall be prevented from -doing injury
to himself or to any other person. S

(ii) If the Magistrate or Court is of opinion that discharge of the
accused cannot be ordered, the transfer of the accused to a resi-
dential facility for persons of unsound mind or mantal retardation
may be ordered wherein (he accused may be provided care and
appropriate education and training, - S

17. Coming to the proceedings after the person conccrnécl has ceased to
be of wnsound mind and on the consequent resumption of inquiry or trial. the
relevant section to be noted are sections 331 to 339 of the Code.

18, Acceptance of the defence of insanity rtesults in acquiital but not
discharge. A ocourt acquitting on the ground of insanity is required to make an
express finding whether the accused had committed the act. Tf the accused had
committed the alleged act, the Magistrate . or Court js required to either make an
order for the accused to be detained in a place of safe custody or to be discharged
on surety of safe conduct to a relative or friend. The Place of safe custody
can either to a jail on a mental hospital, Commitment to a mental hospital is to
be ordered according to rules made under the Lunacy Act. From first of April
1993 the rules made under the Mental Health Act. 1987 would be applicable
because the Lunacy Act. 1912 has been repealed by the Mental Health Act.
1987. No order for delivery of the accused to relative or friend can be made,
except on the application of such relative giving security to the satisfaction .of
;jl;e cc;}:;t._that the accused shall be prevented from causing injury to others or ¢,

imself. LT

"
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19. Sections 335 to 339 deal with the accused acquitted after the comple-
tion of the trail held in accordance with sections 331 to 334. These sections
may suitably be modified to provide better treatment and rehabilitation of such
persons on the lines indicated in the proposed section 330(3) and the provisions
of the Mental Health Act, 1987. Al references to the Indian Lumnacy ‘Act, 1912
in the Code shall be deleted.

FooTNOTES : ) ,
1. AIR 1983 SC 339. see also “Acquitted after 32 Years.” i Indiak
fzxpress (Delbi ed) May |, 1996 (Sixty five year old AN. Ghosh. was
arrested in 1964 on charges of murdering his brother. A city ‘court
in Calcutta found him fo be insane and asked the jail authorities
to keep him for treatment. Though Gliosh regained his mental balance
~after some timc, he continued to languish behind the bars awaiting
trial. He was released from the Presidency jail in Calcutta after
his casc was taken by a local NGO, Antara.)

2. Hussainara Kharoon, Re (1980) 1 SCC 91.
3. Ahaul Larif v. State of Assam, 1981 Cri. 1..J, 1205.



CHAPTER XVII

PROCEDURE FOR MAINTENANCE OF WIVES. CHILDREN AND
PARENTS

1. Sections 125—128 in Chapter 1X of the Code of Criminal Procedure
lay down a self-contained speedy procedure for provision of maintenance to wife.
including divorced wives, children and parents. The provisions are aimed at
ensuring that the neglected wives, children and parents are not left destitute on
the scrap-heap of society and consequently driven to a life of vagrancy. immora-
lity and crime for their sustenance’.

2. These provisions are applicable to all persons. irrespective of the reli-
gions they profess, and thus have no relatiunship with the personal law of the

parties*

3. Since the comprehensive review of the Code in 1973, many problems
have arisen in the working of these provisions. Though it is supposed to be a
summary remedy to help wives, children and parents in distress, several factors
leading to hardships und injustice have been visible in the operation of these
provisions.  As a consequence, the Law Commission undertook an exercise suo
motu and rendered a comprehensive report in 1989, One Hundred Thirty-Second
Report entitled “Need for Amendment of the Provisions of Chapter 1X of the
Code of Criminal Procedure, 1973 in order to ameliorate the Hardships and Miti-
gate the Distres: of Neglected Women, Children and Parents”., The Report con-
tains several valuable recommendations to alleviate the bardships to women
(wives), children and parents. However, the Code of Criminal Procedure (Amend-
ment) Bill, 1994 has not incorporated any of those recommendations. The only
amendment made in the Bill is the one relating to the quantum of maintepance,
an increase in statutory ceiling from Rs. 500 to Rs. 1500/-. At the several work-
shops held under the auspices of the Law Commission of [ndia. it was unani-
mously recommended that section 125 needs to be amended on the lines indicated

below :

4, We may examine the following issues arising {rom the scope of section
125 creating hurdship to awardees.

5. Ceiling.—The fixation of the ceiling of Rs. 500/- made in 1955 and
which continued in 1973. is a source of hardship and injustice to the claimants
after a passage of more than 41 years.

The Law Commission in its 132nd Report strongly felt that the ceiling
on the quantum of maintenance be dropped  altogether. The Commission
observed :

Tt cannot be overlooked that i a ceiling is retained, it would require
to be revised from time to time taking into account the inflation
rise in cost of living. 1t would be extremely difficult to amend the
provision periodically, time and again, for it would result in invest-
ment of legislative time unnecessarily. The present experience rein-
forces this apprehension in as much as the ceiling of Rs. 500/- has
remained unrevised for 30 years without anyone (including women’s
activist groups) even becoming aware of the resultant anomaly and
injustice,

Accordingly, it recommended that the ceiling limit in sub-section (1) of
section 125 and in the first proviso to sub-section {1} of section 127 be deleted.

We are of the view that the increase in ceiling from Rs. 500/+ to Rs. 1500/-
suggested in the 1994 Bill would not serve the purpose owing to spiralling infla-
tionary conditions. We are also not in favour of dropping altogether the ceiling
limit provided under the Code, We feel that justice would be done to awardees
if the ceiling is raised to Rs. 5000/-. This view has found unanimous sapport
in the various Workshops conducted by the Law Commission. '
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6.1. Date from which order for monthly pavment of maintenanre he made.

Section 125 (2), as it stands. provides that monthly allowance shall ‘be
puyable from the date of the order or from the date of the application for main-
tenance, if so ordered. by the magistrate. It is left to the discretion of the magis-
trate 10 order payment from the date of application for maintenance. In view of
the fact that right te claim maintenance existed on the date on which the petition
was instituted and also because of the time-lag in the disposal of the proceeding
mm the courts of {irst instance, it would be fair and just that the amount of main-
tenunce be payable from the date of the making of the application by the clai-
mant. Section 125(2) needs to be amended accordingly?

6.2, Should be concept of ‘potentiality to carn® be included as a factor in the
interprotation of the pbrase “onable to maintnin herself” in section 25 (1)Xa)?

In section 488 of the Code of Criminal Procedure, 1898 the pre-condition
“unable 1o maintain itself” existed in relation only to the child. But in section
125 of the Code of 1973 this condition has been expressly made applicable to the
case of wife. This phrase was introduced in 1973 for the first time in case of
wives presumably in the light of conflict of decisions among some High Courts
on the question whether separate income of the wife can be taken into account
in determining the amount of maintenance payable under section 488 of the
Code of 1898. The Delhi High Court in Nanak Chand v. Chander Kishore®
and the Punjab High Court in Major Joginder Singh v. Bibi Raj Mohinder Kaur
had held thai the separate income of the wife could not be taken into account,
But the Kerala High Court had ruled to the contrary in P.T. Ramankutty Achan
v. Kalyanikutty'. This controversy was ultimately settled by the Supreme Court
in Bhaewan Dwif’s case in 1975 by overruling the Delhi and Punjab High Court
decisions and upholding the Kerala High Court view. Since the law had not been
settled by the time the Code of 1973 was formulated, the phrase “unable
to maintain herself” was introduced.

6.3. The Bombay High Court has also held in Vimals® case that while
constraing the expression “unable to maintain herself”, the concept of the able
bodied person’s ability to earn cannot be presume. However, the Kerala and
Karnataka High Courts have held to the contrary'a.

6.4, The Law Commission in its 132nd Report had recommended that
there was no warrant  to inject the councept of “potentiality to earn™ in the
expression “unable to maintain hersel™ in section 125 (1)(a). The only condi-
tion is that the wife has no adequate income of her own for her maintenance
on the date of the institution of the petition. Consequently, it was recommend-
ed that “an Explanation should be added to S. 125(1) that the phrase “unable
to maintain herself” concerns itsclf with the actual separate income. if any,
of the wife and not with the possibility or potentiality of the wife being able
to earn for herself by securing employment or by exerting herself™, We endorse
the above view. :

7. Need for criteria for determining the quantum of malntenance,

_ An analysis of judicial decisions of High Courts® on the amount of main-
tenance awarded reveals that the amount has invariably been determined with
reference to the monthly income of the husband and not the assefs. movable
and immovable. of the husband on the date of the institution of the petitlion:
The Law Commission in its 132nd Report suggested that for a fair and just
determination of the amount. the provigsion may be amended to lay down that
not only the monthly income of the husband but also all his other resources
existing on the date of the institution of the petition, may be taken into account.

We reiterate the aforesaid recommendation.

21 Recovery of Monthly Allowance: Problems.

The awardee is required to approach the court for enforcement of the order
of maintenance every month if a recalcitrant person defaulis or neglects to make
payment regularly. This would involve considerable effort. costs for engaging
legal counsel. etc. It is unlike the problem of a decree-holder in a civil matier
where he has to file an execution application in one proceeding. In the present
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case. whenever there 'is a-defanlt. the sggrieved person has to go to Courf.  To
ameliosate the distress of the awardees. the 132ad Report had recommended the
Tullowing™
The Magistrate passing the order for monthly aliowance should be em-
powered to direct the person held liable 10 pay the aliowance to
deposit in advance six months’ allowance at the rate determined by
him and keep it deposited till the order of maintenance holds the
ficld unless, for reasons to be recorded in writing. he considers it
unjust to do so in the circumstances of the case... The magistrate
must also be empowered to direct the employer, if any. of the person
held responsible to make a deduction of the amount of monthly
allowance from the salary of the person held liable to pay it te the
awardee in the manner specified by the learned magistrate. 1t should
alse be provided that wilful default in making the deduction will
constitute conlempt of court.

8.2, First proviso to section 125(3) precludes the awardee from going
to the court for issuance of a warrant for recovery after the lapse of one year
from the datc on which it fell due. The Law Commission. in its 132nd  Report
felt that the period of one year limitation was unjust and oppressive to the
claimants and no prejudice would be caused to the person held liable if no
period, of limitation exists, Accordingly the Commission recommended the. dele-
tion of the first proviso to section 125(3). We are in agreement with this view,
8.3, The second proviso to section 125(3) allows reopening the contro-
versy. at the stage of recovery whether or not wife is entitled to refuse to live with
the husband. This question would have been examined at the stage of determi-
nation of the right to maintenance on merits. .

The Law Commission in its 132nd Report recommended ihe deletion of
the proviso along with the explanation on the ground that “the existence of the
provision serves no better purpose than. providing.a weapon of harassment to the
errant husband in as much as a husband can always make an application just
in order to tire out the wronged wife wha has won a decision in her favour
after a prolonged, costly and unequal battle™®. We are in favour of the dcletion
as .suggested above.. L . .

9.1....Right of Appeal

_ " Under the existing law. there is no right to appeal against an order passed
by.the magistrate under Section 125. Only a revision_ is possible. There is néed
to amend the law providing right to appeal in the following manner, '

9.2, With the passing of the Family Courts Act, 1984, the jurisdiction
fo hear proceedings for maintenance is now vested in the family court under
sections (1) and 7(2Xa). Consequently, wherever family courts have bieen set
up. pending proceedings stood transferred to them. WUnder section 19 of the
Family Courts Act an-appeal is provided against every final' decision of the
family court. [In the very same state, there will be disceimivation against two
sets of litigants, One set under the jurisdiction of family courts will enjoy the
right of appeal and. the other set under the jurisdiction of the magistrate under
section 125 will be deprived of the right of appeal. This is patently discrimingtory.
Under _the. circumstances, in order to bring uniformity and to avoid discrimi-
nation, Scction 125 may be amended to. provide for a right of appeal against
an order passed by a magistrate, however, if the person liable to pay maintenance
prefers an appeal. the appeal shall be maintainable only when it is suppotted
by an affidavit of the appellant to the effect that he has deposited or paid all
arrears of maintenance and shall make future payments regutarly.. The anpel-
late court may be empowered to relax this rule in case of genuine hardship to
(he appellant and may extend the time for making the deposit. or exempt him
from making deposit of only portion of arrears® It is apposite that similar
conditions” be also imposed under the Family Courts Act.

. . 9.3, Since section 125 procedure is summary for expeditious justice. it
needs to be. further gtreamlined for achieving the objective. One way is to
empower the magistrate to deeide the matter on affidavits with opportunity, to
the other party to cross examine the deponents of the affidavits. The procedure
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under section 126 in this regard should be summary for expeditious justice and
as such we are recommending the deletion of summons procedure under the Code.
Summary trial procedure for recording evidence etc. be adopted and the evidence
by way of affidavits also be made admissible. Accordingly section 126(2) be
amended,

9.4. Al the stage of cxecution of the magistrate’s order. the awardees

are put to great hardship. If the order is flouted with impunity what remedy

will .the awardees have? It:is necessary to empawer the magistrate tor. attath:

the.-property of the person liable and sell in order to recover. the amount: HY
the. husband is emploved. the magistrate shall have power to direct the employer
to..deduct the amount of maintenance and arrange the payment. To give effect.:
to the suggestion, section 128 has to be amended suitably. The magistrate: .

may also pass orders for detaining such person in jail for a limited period.
The magistrate may transmit the order. for attachment and sale of the property

to a civil Court with a requgst to enforce the order in.the:same manner-. in» which. .,

a decree papsed by a civil coust may be executed. The civil court can .enforce -

the. order as if .it -was execuiting an  order under rule 2A of Order XXXIX. of ..

the Céde .of Civil.Procedurve 19087,
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CHAPTER XVill

SPECIAL PROTECTION IN RESPECT OF WOMEN

The Criminal Law (Amendment) Act, 1983 incorporated important amend-
ments to the Indian Penal Code, 1860 on the law of rape introducing the con-
cept of custodial rape and minimum sentence ftherefor, to the Indian Evidence
Act, 1872 setling up a presumption as to absence of consent in custodial rapes
and to the Code of Criminzl Procedure mandating enquiry into and trial of
rape in camera and prohibiting publication of the proceedings of such inquiry
or trial without the permission of the Court,

2. The amendments were a sequel to the 84th Report of the Law Com-
mission “Rape and Allied Offences—Some Questions of Substantive Law, Pro-
cedure and Evidence™ in 1980. The Report had incorporated the major de-
mands of the campaign on rape law reform by women’s organisations triggered
off by the Supreme Court decision in the Marhirra case'. The Commission had,
inter afia recommended certain pre-teial procedures, namely, women should not
be arrested at night, a policeman should not fouch the body of a woman whilke
arresting her, and the statements of women should be recorded in the presence
of a relative, friend or social warker. It also recommended that a poiice offi-
cer’s refusal to register a complaint of rape should be treated as an offence. How-
ever. the Bill introduced by the Government in 1980 did not incorporate  the
above recommendations of the Commission regulating powers of the police. The
Bill had sought to make publication of procesdings of rape trial a non-bailable
offence which was rather harsh in that it blocked out media publicity which
would belp in the articulation of public protests against heinous offence like rape.
In the face of public criticism, the Bill was referred to a Joint Committee of
Parliament for further discussion. Tn so far as relevant to the Code of Criminal
Procedure, the publication of reports of rape trials was made into a bailable
offence,

3. In the decade following the 1983 amendments to the Code, a signifi-
cant development took place. The National Commission for Women was sei-
up under the National Commission for Women Act. 1990. The Commission
had organised a seminar on Child Rape which made recommendations for
amending the Indian Penal Code, Code of Criminal Procedure and the Indian
Evidence Act. Pursuant to the Seminar, a Bill to give effect to its recommenda-
tions was formu'ated. The Bill was examined by the Commission’s Expert
Committes on Law and Judiciary which gave its opinion and the Bill then was
approved by the Commission. For the purpose of jdentification. the Bill as ap-
proved by the National Commission for Women is hereinafter referred to as Bill
{(NCW). :

4.1. The Bill (NCW) has made the following recommendations for the
amendment of Code of Criminal Procedure.

4.2. 5. 26. specifies the different courts by which offences under the
Indian Penal Code and other laws arc 1iriable.

The Bi'l (NCW) has recommended the incorporation of a proviso  to
clause (a), namely,

“Provided that an offence under scction 376 of the Indian Penal Code
[rape] shall be tried only by any such  court presided over by a
woman.”

However, the Code of Criminal Procedure Amendment Bill, 1994 does not
contain the above amendment,

We are of the view that an abso'ute condition provided in proviso (o
clanse {a) of the BiHll formulated by National Commission for Women.
namely, that an offence under section 376 of the Indian Penal Code frapel shall
be tried only by any such court presided over by a woman may not be feasible
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in practice zlways. As the akn is to Liave speedy irial. emphasis should be on
speedy investigation and commencement of rape trials, So we suggest Lhat the
word “only™ pe substituted by “as fur as practicable”™ in the above proviso.

4.3.1. §. 54 provides [or cxamination of arresled person by medical prac-
titioner at the request of the arrested person. ;

4.3.2. The Law Commission in #ts 135th Report on "Women in Custody”
bad recommended that where a female accused desires a medical examination in
order to prove her inmocence. sie could insistant such an examination be done
by a female registered medical practitioner and with regard to decency’. The
National Commission for Women had endorsed the Law Commission's recom-
mendation. '

4.3.3. The Bill (NCW) has recommended the insertion of the {ollowing
proviso to section 54, namely:

“Provided that where the arrested person is a female, the examination of
the body of such person shall be made only by or under the supervi-
sion of a female registered medical practitioner.”

In cssence this amendment reflects the principle underlying sub-section (2)
of section 53 which deals with examination of women accused by women doctors
at the request of police officers.

4.34. The 1994 Bill does not contain a provision to this cffect.

4.3.5. We, however, are of the view thai the proviso referred to above is
a salutary provision and section 54 bs amended to that effect.

5.1. Section 157 deals with the proceduie for investigation of offences by
ihe police.

5.2. The Bill {NCW) has proposed the inscriion of the following proviso
to section 157, namely: _

“(a} Provided further that in relation to an offence of rape, the investiga-
tion under this sub-section shali be conducted only at her residence
by a woman police officer and the person on whom such offence is
alleged to have been committed is a woman under fifteen years of
age, she should be questioned only in the presence of her parenis or
social workers appointed for the locality and the questioning should
be as brief as possible™,

(b) in sub-section (2), for the word “*proviso”, the word “the first proviso”
shall be substituted.

5.3, The 1994 Bill does not contain this proviston.

54. W are in agreenient with the amendment as approved by the Nationa!
Commission for Women. However, we feel that the age of the woman to be
questioned only in the presence of her parents etc. should be eighreen and not
fifteen.  The U.N. Convention on the Rights of the Child, 1989 to which India
is a party. defines ‘child’ as:

“For the purposes of the present Convention a child means every human.
being below the age of eighteen years, unless, under the law applicable
to the child, majority is attained earlier,”

Consequently, in accordance with the Convention, it is desirable to raise the age
to eighteen in the above provision,

6.1. Section 160(1} deals with police officer’s power to tequire attemdance
of witnesses. Under this provision, the investigating police officer can, by a
wrilten order, require the attendance of any person who is acquainted with the
facts and circumstances of the casc and js within the limits of his police station
or. of any adjoining police station. The proviso to sub-section (1) exempis. a
person below fifteen years of age or a woman from attending any place other
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than their place -of residence. - The provision is intended to afford special protec-
o tion {o children and woman against cxploitation and karassment resulting” from
the abusc of powers by the police.

~ 6,2, Thisnamendment. has- been -effected as a sequel. to the Law Comumis-
sion Reports on “Rapc and Aliied Offences™ and *Women- in Custody”.

- 6.3. But the Bill (NCW) has suggested that in sub-section (1): for the pro-
- visuy the following proviso . shall- be -substituted. namely : Sl e

“Provided that no male person under the age of cighteen ..vears or a
woman should be: required - to atiendi-at. any, place -other thap vthe
place in which such male person or woman resides.”

64, We approve of this recommendation as eminently desirable; as a pro-
tection to children (both male and female} and women. - By specifying the - age
of eighteen years only to male persons, the provision extends 1o all women irres-

- pective of their age.

6.5. The Bill (NCW) has also suggested the incorporation of the follow-
ing provisions after sub-section (2) of section [60 in the Code of Criminal Proce-
dure:

“(3) Where under this Chapter, the statement of a person-under -the - -age
of twelve years is to be recorded cither as first information of an
-offence or -in the course of investigation into an offence, or the woman
is a person against whom an offence under sections 354 or 376B of
‘the Indiant Penal Code is alleged to have been committed or attempt-
ed, the statement shall be recorded either by a female police ‘officer
or by a person authorised by such organisation interested in the wel-

--{are of women or children ‘and recognised in this- behalf by the State
Government by notification in the Official Gazettc. ‘

14) Wherc the case is one to which the provisions: of sub-section (3) apply
and « female police officer is not available. the wfficer incharge - of
the police station shall, in order to facilitate . the recording of the
statement; forward to the person referred to in that sub-section, a
written request- setting out the poimts on- which information is re-
quired to be elicited from the woman.

« (5) The person to whom such a written request is forwarded shall, after
recording the statement of the woman, transmit the record to the
officer incharge of the police station.

{6) ‘Where the .statement recorded by .such person.as forwarded under
sub-section (3). appears in any respect. ta.require olarification or am-
plification on specified matters and such person shall theieupon re-
cord the further:statement of the-woman.-in eonformity with the re-
quest and return the papers to the officer incharge of the police
station.

{7y The statement of the woman recorded and forwarded whder-Sabesec-
tions (3) to (6) shall, for the purpose of the law relating to the admis-
sibility in evidence of the statement made by any person, be deem-
ed to be a statement recorded by a police dfficer.”

. 6.6, The origin of this suggestion.in its embryonic.form can be traced to
the Law Commission’s Reports on “Rape and .Allied. Offences™ and “Women
in Custody™* '

_ 6.7. The Bill (NCW) has gone beyond the Law Commission's earlier re-

commendations in that, insisting on. the presence of a female police officer.
Though the presence of such female officer is useful and necessary, their. absence
should not lead to delay in the investigation of the offences. - Sub-sections * {(4).
(3), (6) and (7) referred to above obligates the officer incharge of the police ' sta-
tion 10 forward the person o a representative of.a_government, - recognised
women’s organisation and-the ‘statement recorded by such: person shall be deem-
ed to be a statement recorded by the police officer, . '
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“ 6.8: [t may be poinfed out that the 1994  Bill does mot incorporate - -the
above amendment.

6.9. We_are of the opinion . that scction' 160 be amended on the  lines
.suggested above subject to certain meodifications. " The .recommendation made
in Sub-section ¢4) of NCW Bill is not practiciible having regard to the - present
condition und dearth of female police officers. 1t may also not be practicable

“for the victim- or- any - person inferested in. her. tocapproach- the person-mentioned

v i dubssection (3. Instead,. we suggest that sub-section (41 may .bevamended to

the ‘effect that where a femala police ‘officer .is. not. availableatid to -wantackithe

vperson-mentioned in sub-section (3).is. diffioult, the officer. in charge..of the: palice

- gtation, for-reasons to be recorded in writing, shall proeced: with. the revording of
the statement of the victim in the presence of a relative of the victim.

i Further, the age of “iwelve -years™ -be raised. to leighteen .years™: in.gon-
- [oemity - with. the Conveation on the: Rights of the Child. :

7.0, Clause 19 of the 1994 Bill seeks to insert new . scclion:s164A.:in.the
- Code- tg provide for a madical cxamination of the victim of rape by a registered
.. medical practitioner of a government hospital or in his absence, by. any - other
- registered: medical practitioner and also for an early despatch of the . medical
repurt 1o the investigating oflicer. who shall forward it 10 the concemed magis-
v iegle. . o

“164A (1) Where, during the stage when an offence of committing rape
or attempt- to commit raps is-under investigation, it is proposed to
get the person of the woman with whom rape is alleged: oriattempt-
& to-have been committed or attempted, ¢xamined by a medival
gxpart,. such examination. shall be conducted by. a.registered medical
practitioner employed in a hospital run by the Government or a
local authority and in the absence of such a practitioner. by any
other registered medical practitioner, with the consent of  such
- woman or of a person competent to-.give such consent on her be-
half and suck.woman shall be forwarded to such registered medical
practitioner withcut delay.

1.(2} Ehe cregistered: . medical- practition:r,- to- whom such woman is for-
warded .shall- without .delay, examine her; personsand, - preparc. a. re-
‘port - of her examination giving the following particulars .namely:

- (i) the npame:and. address of the .woman and of the person by
~whom _she .was brought; '

“(ii) the age ‘of “the woman:

(iil) whether the woman was previously -used to . sexual intercourse;
{iv) marks of injury, if any, on the person of the woman;

{v) .general mcntal condition of the woman:; and

(vi) -other :materia! particulars in:reasonable detail.

i (3) The .report.ishall state--rpreeiscly! the . reasons. for. cach .conehusignyasriv-
ed:.at, ' ’

(4) The report shall specifically record that the consent of the woman
-or .of the person competent to give such consent on her behalf to
: .such examination had been ‘dbtained.

(5) The exact time of commencement and completion of ‘the -examina-
.tion _shall also be noted in the .report.

-.(6) The registered medical practiiioner shall, without delay forward the
report to the investigating officer who shall forward it to the Magis-
trate referred to in section 173 as part of the' documents referred (o
in clause (a) of sub-section (5) of that section.

AT} Nothing .in this section.'shall be construed: as rendering lawful any
exanination without -the consent of the woman ‘or of-any -person
competent to give such consent on her behalf, : -
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Explanation—TFor the purposes of this section, “examination™ and “registered
medical practiioner™ shall have the same meaning as in scction 53,

7.2, The recommendation of vew section 164A was made by the Law
Cominission as carly as 1980 in its 84th Report on Rape and  Allied Offences.
However. it was not incorporated in the 1983 Ciriminal Law (Amendment} Biil.

7.3. We ure of the view that 1he insertion of scction [64A is eminently desi-
rable subject to the modification that medical examination be made preferably
by a female medical practitioner, A speedy and detailed medical examination
of rupe vicunis by dociors i esscnilal for elfective (riat of rape offences. Like-
wise. speedy despatch of the report to the investigating officer is also necessary.

8.1. Under section 167 when a person is arrested or detained in custody
and it appears that investigation cannot be comp eted within the period of 24
hours as fixed under section 57 and there are grounds for believing that the ac-
cusation is well founded the officer incharge of the police station or the investi-
gating police officer (not below the rank of sub-inspactor) shall forthwith send
a copy of the entries in the case diary to the nearest Judicial Magistrate and
shall also at the same time forward the accused to such magistrate. 1f Judicial
Magistrate is not available. the copies of the entries in the case diary as well as
the accused person may be sent to the nearest Executive Magistrate on whom the
powers of a Judicial Magistrate or Metropolitan Magistrate have been conferred.

8.2. The Bili (NCW} has supgested the following amendmeni to sub-sec-
tion (2) of section 167:

“Frovided that where the  accused person is 2 woman who is under
eighteen years of age, the detention of such accused shall be authoris-
ed to be in the custedy of a remand home or recognised social insti-
tution.”

_ 8.3. This provision is to safeguard the female child accused from being
senl o prison.  We endorse the above recommendation,

. 9.1. Section 173 (1) mandates that every investigation of offence shall be
completed without unnecessary delay. With a view to completing investigation
of child rape offence speedily, the Bill (NCW) has suggested the addition of the
following clause in sub-section (1) of section 173 at the end, namely:

“and where the offeuce is under [proposed by the National Commission
for Women} sub-section {3) of section 376 of the Indian Penal Code,
it shall be completed within three months from the date on  which
the information relating to the commission of offence was first record-
ed by the officer incharge of the police station.”

On the completion of investigation, the officer-in-charge of the police sta-
tion is required to send a report of the concerned magistrate stating the names of
the parties, the nature of the information, the names of persons who appear to be
acquainted with the circumstances of the case, whether any offence has been
committed and if so, by whom, whether accused has been arrested, whether he
has been released on his bond, and, if so, whether with or without sureties and
_ whether he has been forwarded to custody of the magistrate under section 170.

9.2, The Bill (NCW) has suggested another amendment. In sub-section
{2) of section 173 in clause (ii} after sub-clause (g) the following sub-clause shall
be inserted :

“(h) Whether the report of the medical examination of the woman con-
cerned has been attached where the jnvestigation relates to an offence
under section 376. 376A, 376B, 376C or section 376D of the Indian
Penal Code.”

9.3. This amendment aims at ensuring that the police report in cases of
rape and custodial rape includes the report of the medical examination, This
. is a salutary provision. We are of the opinion that the aforesaid amendments in
section 173 be made, :
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101, Section 198 deals with prosecution  of offences against marriage.
Sub-section (6) of section 98, prohibits the court from taking cognizance of the
offence of marital rape when the wife is under fiftcen years of age, if more than
one year has elapsed from the date of the commission of the offence. o

10.2. The Bill (NCW) has increased the age-limit of wife from “filteca
years”™ fo “seventeen years”.

10.3. We endorse this amendment subject to the modification that  the
age-limit be raised to “‘cighteen years™. .

115, Section 309 mandates the court to conduct inquiry and trial expedi-
tously; it also empowers the court to grant adjournments after recording reasons
thesefor.

11.2. In order to prevent trials in rape cases including child rape from
being unduly delayed, the Bilt (NCW) has sought o prescribe a time-limit of
two months from the date ol commencement of the examination of witnesses. for
completion of irial,

In sub-section (1) of section 309 of the Code, the following proviso shall
be added. namely:

“Provided that when the inquiry or trial related to an offence under
section 376 1o 376E {proposed by the both inclusive] of the Indian
Penal Code. judgment shall, as fur as possible. be delivered within a
period of two months from the date of commencement of the exami-
nation of witnesses.”

12.1, Consequent on the recommendations of the Law Commission in its
84th report of Rape and Allied Offences., the Code of Criminal Procedure
was amended by Criminal Law (Amendment) Act, 1983. Section 4 of the
Amending Act incorporated new sub-sections {2) and (3) to section 327 intro-
ducing the concept of trial in camera for trial of the offences of rape including
custodial rapes and also preventing the printing or publication of the trial
proceedings except with the permission of the Court respectively.

12.2. The Bill (NCW) seeks to amend sub-section (2) and (3) in the fol-
lowing manner:

“In sub-section (2), for the words “shall be conducted in camera’™ the words
“shall be conducted only by a woman judge or magistrate in camera”
sha'l be substituted.

(b) For sub-section (3) the following sub-section shall be substituted,
namely: “Where any proceedings are held under sub-section (2) it
shall be Tawful for any person to print or publish any matter in re-
lation to such proceedings except with the previous permission of the
court but the names and addresses of the parties to such proceedings

“shall not, in any case, be included in such matters.”

- 12.3. While we agree with the spirit of the amendment in sub-section (2)
that trial of rape cases including custodial rape offences be tried by woman
judges or magistrates. to limit such trials only by woman judges or magistrates
as a mandatory condition could, in our opinion, unduly delay trials resulting
in loss of relevant evidence and trial memory of witnesses efc.  Expeditious
completion of trial whether by judges and magistrates of either sex should
be the aim. Therefore, we recommend that the word “only” be substituted by
the words ““as far as practicable” in sub-section (2). '

., . 124 We approve of the amendment in sub-section (3) lifting the han o
printing or publication of rape trial proceedings but maintaining confidentiality
of the names and addresses of the parties.

13.1. Under section 416 if a woman sentenced fo death is found o be
pregnant. the High Court shall order the execution of the sentence to be post-
poned and may if it thinks fit, commute the sentence to imprisonment for life.
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. 132, The Law Commission in its 135th Report on "Women in Custody™
bad: recommended that commutation of dcath sentence to one. of life imprison-.
ment be made mandatory in case of convicted pregnant woman. Accordingly, .
the Commission suggested the amendment of section 416 on the following lites.’

"S. 416, IF u woman  senienced o death is found to be pregnant.  the
High Court shall comntute the sentence o one of imprisonment. for
life.™”

13.3. We approve of this amendment which makes it mandatory for tha.
High Court to commute the sentence of death to one of lifc imprisonsnent.

14.4.'Section 437 deals  with the grant of bail in  cases of non-bailable'-
olfences.  First proviso to sub-section (1) of -section 437 confers discretion on-the -
Court. to release on bail persons committing grave offences with previous con-
victions, if they are under the age of sixteen years or woman or sick.

14.2. The Bil (NCW) seeks to amend the first proviso referred to: above -
in the following manner:

“la swb-section (1) of section (1) of section 437 of the Caode,.for (he first
proviso. the following proviso shall be subtituted,” namely :

“Provided that where such person is a female. she shall ordinarily be
released on bail un’ess the court coosiders it otherwise for special
reasons to be recorded by it.in writing.”

14.3. We approve of this amendment. But it shall be sccond proviso,
I'n-the first proviso. the age of “sixteen years” be:raised 1o “eighteen. years?. .

The.-existing second proviso shall be third .proviso .and .the .existing .
third proviso. shall “be fourth . proviso..

- 18.1. Section 432 empowers the -appropriate government to: suspend 1o
execution of sentence or remit the whole or any part of the punishment to
which an accused .is sentenced, In criminal jurisprudence -sentencing is 4 judi-
cial function. Suspension or remission of sentence by the government does. not ..
interfere with the order of conviction passed by the court: it only affects the
excemtion - of «the-sentence. :

15.2. Section 433 empowers the appropriate government to: commute diffe-
rent types of sentences as laid down therein.

15.3. In 1978. the Code of Criminal Procedure (Amendment) Act added
a .new section 433-A. which is.as follows:

“8. 433-A: Notwithstanding . anything contained in S, 432, where a sen-
tence of imprisonment for life is imposed on conviction of a person
for an offence for which death is one of the punishments provided by
law. or where a senionce of death impgsed " on a- n has - been
commuted undet 8. 433" in to-one of inprisonment for tife!such pevsom-
shall not ‘be released from prison unless he had served: at teast fours”
teén years of imprisonment. ’

15.4. "The purport of this section is that “lifers” convicted of<apital offghe. -
ces should undergo actual imprisonment for at least-fourteen years. THE objecs:
tive of enacting this section seems to be to place restrictions on the government's
power of remission of sentences under section 432. The experience of the work-
ing .of -section 432 in many States revealed that “lifers” of capifal offénces are
granted femission under the relevant rules leading to their release-in‘a few years. *

15.5. The constitutionality of this section was challenged but upheld by
the Supreme Court in Maru Ram v, Unior of Indid and  Ashok Kamar v,
Union; of 'Inidia® |
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15.6. The question whether women should not be exempted from  the bar
imposed by section 433-A was examine by the Law Commission in its 135th
Report on “Women in Custody™. The Commission posed the issue thus';

“In the case of a woman prisoner, sentenced to imprisonment for life (and
thercfore subjected 1o (he stringent provisions of section 433-A of the
Code of Criminal Procedure. 1973). is it proper that the .aw should
insist on the prisoner’ undergoing minimum 1[4 years of imprison-
ment mandatorily laid down in section 433-A92"

The Commission was of the view that rigorous application of this section
to women prisoners would cause grave hardship. Therefore, the Commission
recommended the removal of bur in case of women prisoners. Such removal would
not mean that women ‘lifers’ would not have to undergo 14 years of imprisan-
ment but it would only mean that the appropriate government could grant re-
mission  of schtence on the merits of each case under section 432, ~ Section
433-A has been held not to apply to Juveniles convicted under the Borstal schools
Act applicable in Andhra Pradesh." Consequently, the Commission had recom-
mended that a similar approach should be adopted in regard to women priso-
ners, particularly because long and continuous imprisonment of women priso-
ners might prejudicially affect the welfare and well-being of other members of
their familics,

15.7. We are also of the view that women prisoners be exempted from
rigour of section 433-A for the reasons set out above,

16. Special provisions on the law of arrest for proteation of women are
dealt with in Chapter 1V, '
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CHAPTER XIX

PUNISHMENT OF IMPRISONMENT FOR LIFE, SENTENCING AND
' SET-OFF

Section 53 of Indian Penal Code, 1860 as in stood prior to amendment
in 1955 sets out six different punishments, the second one being “transporta-
tion”. Under section 55 IPC in every case in which sentence “transpostation™
was passed, the Provincial Government could commute the punishment 10
imprisonment of either description for a term not excecding fourteen years.

In section 53, the punishment, namely. “transportation for life” was
substituted by tite words “imprisonment for life” by Act 26 of 1955.  Section
53A which has been added by Act 26 of 1955 states that in every case in which
a semtenice of transportation for a term has been passed the offender shall
be dealt with in the same manner as if sentenced to rigorous imprisonment
for the same term. Questions often arose before the courts whether the
punishment of “imprisonment for life” means “rigorous imprisonment for
life”. 1In Gopal Vinayak Godse v. State of Maharashira the Constitution
Bench held that a sentence for “imprisonment for life” prima facie means
imprisonment for whole of remaining period of the convicted person’s natural
life unless the said sentence is commuted or remitted by the appropriate autho-
rity uader the provisions of 1LP.C. or Cr.P.C. The Law Commission of India
in its 39th Report noted that there is no clear provision as to how the person
sentenced imprisonment for life should be dealt with under the law as it now
stands, namely, whether it should be trealed same as sentence of rigorous
imprisonment for life or simple imprisonment for life and whether it is a
punishment different in quality despite being different in durstion from the
sentence of imprisonment of either description or for a specified term and
whether it is legally permissible for a court passing a sentence to lay down that
the imprisonment for life shall be rigorous or simple. In Godse’s case (supra)
the Supreme Court, while referring to the Section 53A, observed that under
that Section a person transported for life or any other term before the enactment
of that section would be treated as a person sentenced to rigorous imprisonment
for life or for a said term. The question again came up in Naib Singh case®.
The Bench after referring to the earlier cases affirmed the view by adding that
by necessary implication the sentence for transportation for life which is now
substituted by “imprisonment for life” by section 53 awarded for serious offen-
ces must mean rigorous imprisonment for life. The Supreme Court also over-
ruled the decision of the Kerala High Court in  Mathammal Saraswathi v.
State of Kerald®. The Bench also referred to the Law Commission’s 39th
Report in which the amendment was suggested, namely, that a new section
56 be inserted to the effect “imprisonment for life shall be rigorous”, with a view
to resolve the doubts regarding the mature of punishment of imprisonment for
life.  Accordingly we recommend insertion of new section 56 in the Indian
Penal Code to that effect.

2. A perusal of several sections of the Indian Penal Code, 1860. as well
as the Code of Criminal Procedure, 1973 shows that both the Codes appear
to make a distinction between “imprisonment for life” and “imprisonment for
a term”. Section 53 of the Indian Penal Code mentions the nature of punish-
ments which can be awarded. “Imprisonment for life” and “imprisonment
of either description, namely, rigorous or simple” are two types of punish-
ments prescribed therein. S0 far as sentence of imprisonment for life is con-
cerned, its mature, namely, whether it should be rigorous or simple, is not
specified therein.  Section 55 provides for commutation of sentence of impri-
sonment for life which could be imprisonment of either description for a term
not exceeding fourteen years.  Section 57 lays down that in calculating frac-
tions of terms of punishment, imprisonment for life shall be reckoned as equi-
valent to imprisonment for twenly years. A combined reading of these sections
would go to show the imprisonment for life could be for a term, namely, for
twenty years or, if commuted, for a term of fourteen years, Chapter XXXII
of the Code of Criminal Procedure, 1973 deals with execution, suspension,
remission and commutation of sentences. Sections 432 to 433 speciﬁca?l; deal
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with suspension, remission and commutation of sentences. Section 433(b)
provides that a sentence of imprisonment for life can be commuted by the
appropriate government lor imprisonment for a term mnot exceeding fourteen
vears or for fine.  However, section 433A which was introduced in 1978 by
‘Act No. 45 of 1978, section 32 places a restriction on powers of remission or
commutation in certain cases and lays down that notwithstanding anything con-
tained in section 432, where a senfence of imprisonment for life is imposed
on conviction of a person for an oftence for which death is one of the pumish-
ments provided by law, or where a sentence of death imposed on a person
has beon commuted under section 433 into one of imprisonment for life, such
person shall not be released from prison unless he has served at least fourteen
veurs of imprisonment.  Even though this provision has a nexus with section
55 of the Indian Penal Code bul imposes a restriction that a convicted person
who is sentenced to imprisonment for life, shall not be released unless he has
served for at least fourlecn years of imprisonment.

A question arose whether the benefit of the set-off contemplated by
section 428 of the Code of Criminal Procedure should be available to life
convicts and whether the sentence of imprisonment for life can be equated as a
seatence for a term. 1o Kartur Singh v. State of Haryana' a Bench of three
judges held that a clear distinction between imprisonment for life and an m-
prisonment for a term is maintained in both the Codes and that Section 428
would apply only to cases where the sentence of imprisonment is for a term and
not in cases where the sentence imposed is imprisonment for life. fn arriving
al this conclusion, the Bench referred to Godse's® case and Maru Ram's case®
wherein it was held that imprisonmeni for life means imprisonment for the
whole of the remaining period of the convicted person’s matural life. However,
the same question came up for consideration again before a Constitution Beach
in Bhagirath’s case. The Copstitution Bench, having noted that the expres-
sions “imprisonment for life” and “imprisonment for a term” are used in the
Iadian Penal Code and the Code of Criminal Procedure, however, - ruled that
2 person sentenced to imprisonment for life should be held 1o have beeg sen-
tenced 1o a term, namely, the term of his life. The Constitution Bench also
observed that the assumption that the word “term” used in section 428 implies
a concept of ascertainability runs comtrary to the letter of the law as found in
that section which is a benevolent prowision. In that view of the matier, the
Constitution Bench overruled Kartar Singh's case (supra). It is clear from
the aforesaid decision that the Constitution Bench based its finding more on
equity, justice and fair play.

We fee] that in order to make the provision explicit so as to give benelit
of set-off to the life convicts Section 428 cap be amended by adding the words
“or imprisonment for life" after the words “sentenced to jmprisonment for a
term”. :
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CHAPTER XX

CODE OF CRIMINAI. (AMENDMENT) BILL., 1994
PROPOSED CHANGES

1. The Bill was introduced in Rajya Sabha for carrying out a number of
changes i the Code.  While the Bill is at present pending before the Parlia-
mentary Standing Committee on Home Affairs. ihe Government in February
1995 had made the reference to the Law Commission of India fo undertake a
comprehensive revision of the Code of 1973 and make necessary recommenda-
tions particularly from the poiat of view to have speedy trials. The Statement
of Objects and Reasons for introducing the Bill shows that the recommendations
aiready made by the LLaw Commission, Police Commission and the suggestions
received from the State Governments and others in this regard have been taken
into account.

2. The Law Commission has undertaken the study of the comprehensive
revision of the Code so as to remove the germane problems relating to delays
in the disposal of ¢riminal case.

3. There are allogether lorty nine clauses in the Bill (Annexure). A
detailed Questionnaire was issued and views of several authorities concerned
with criminal justice delivery system were obtained. As mentioned already
several Workshops were also held at several places and views of cross sections
were gathered.  Apart from the areas covered by the Bill. the Commission,
in the background of the discussions held apd the responses to the Questionnaire.
has made an indepth study of various other aspects and has made several
recommendations which are incorporated in the eatlier chapters and they have
a  bearing on some of the clauses of the Bill. We, therefore, feel that some
of the clauses require to be considered and we propose to deal with them in this
chapter.

4. Clauses 2. 3, 6. 9. 1 to 16,23 to 27, 30, 31. 34 .35, 45 o 48 of the
Bill deal with minor changes which may be retained.

S.1. Clause 18: ‘After scction 144 a new section 144A is to be inserted
in the Code to enable the District Magistrate to prohibit mass drill (or traiping)
with the arms 'in public places. We are also of the view that in order io
curb the militant activities of certain communal organisations there is a need to
strengthen the hands of the State authority. For effectively checking commu-
nal tension. such a provision is necessary,

§2. Clause 21: Under this clause section 176 is being amended to
provide that in the case of death or disappearance of a person or a rape of a
woman while in the custody of police, there shall be a mandatory  judicial
inquiry and in case of death, examination of the dead body shall be conducted
within twenty-four hours of death. In view of the increase in the incidence
of custodial crimes, such an amendment is a welcome measure.

5.3. Clause 22: This clause seeks to insert a proviso to sub-section (1)
of section 190 of the Code to €mpower a magistrate to authorise further deten-
tion in custody of an accused person for a period not exceeding a week, after
recording reasons, during the interim period of submission of the police report
and before taking cognizance of the offence disclosed by the police report.
Such a provision is necessary to emable the Magistrate to pass an order of
remand where it js not possible for him to take cognizance of an offence under
clause (b) of Section 190.

54. Clause 29: Under this clause a new section 291A is scught to
be inserted with a view to making a memorandum of identification prepared by
the Magistrate admissible in evidence without formal proof of facts stated there-
in where they are not in dispute.  But in case the court on an application
deems f{it to examine such Magistrale, it can do so. We also feel that dispens-
ing with the examinate of the Magistrate would save time.

36
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5.5 Clause 32: It is in respeet of obtaining specimen signatures or
handwriting of any person including accused.  Section 311A s sought to be
introduced pursuant to the observations made by the Supreme Court in State of
U.P. v, R Buby' when the Magistrate is entrusted with such power,  ofher
proceedings would be more eflective,

5.6, Clause 38: This clause adds two provisos 1o sub-xcclio:} () _L’l!'
section 389 of the Code to the effect that the Appellate Court would give notice
to the prosecution before releasing a convicled person on bail, i he was con-
vicled of an oflence punishable with death. imprisonment for life or imprison-
ment for @ term of not less than ten yedars. It also enables the prosecutton to
move an application for cancetlation of such b2i'  granted by the Appellate
Court.  Haviag regard to the fact thai the convictz! person after being releascd
on bail by the Appellate Court continues to indulge in committing crimes, such
& provision is necessary,

5.7. Clause 39: This clause adids a provisc 0 Section 423 providing
for a set off of the peried of detention during investigation and trial  against
period of 14 years of actual imprisonment.  This amendment is necessary 5o
that the convicted accused can get a benefit of the period suffered by him as
detention during the trial and investigation being set off against period of 14
years mentioned in section 4334,

5.8, Clause 40: In respect of bailable offences. there are instances
where the person has to remain in jail for his inability 1o furnish bail, till the
case is disposed of. The amendment of section 436(1) 1o make mandatory
provision to release such indigent person on an execution of a bond without
sureties, is a salutary provision,

59. Clavse 43: Under this clause Scction 438 providing  for anticipa-
tory bail is sought to be amended by adding some more clauses regarding giving
notice 10 the Public Prosecutor etc.  We have already dealt with this aspect
in Chapter V (Bail and Anticipatory Bail} and, therefore, some amendments
on those lines arc necessary.

5.10. Clause 44: Some of the persons have taken it as a professoin
to stand sureties for any number of accused which is a highly pernicious prac-
tice.  This clause seeks to include section 441A which provides that a person
standing surety for an accused person shall disclose as to in how many cases
he has already stood surety for accused persons. Such an information may
entail the rejection of the surety.

S.AL Clause 49: This clause provides for the addition of new sections
I53AA. 174A and 229A to the Penal Code. Since the Bitl for amendment
of the Indian Penal Code is also likely to come up before the Parliament, relevant
clauses in this context inserting these three new Sections can be added. We shall
‘give our recommendations of amendment to 1PC in this regard.

6. Then we are left with the remaining clauses Nos. 4, 5.7, 8. 10. 17,
19, 20, 28, 33, 36, 37, 41, 42.

6.1 Clause 4: This clause seeks insertion of a new section  25A
empowering the State Government to establish the Directorate of Prosecution.
We have already discussed this topic and have recorded our recommendations
giving approval to this clause ip chapter 1I1.  However, we have indicated
that the Government while appointing the Public Prosecutor and Additional
Public Prosecutor shall, as far as practicable, appoint sufficient number of
women Public Prosecutors so that they can effectively deal with the cases in
respect of offences against women.

6.2, Clause 5: This clause seeks to amend section 29 of the Code to
enhance the sentencing power of the Magistrate of the First Class to impose
fine from five thousand rupees upto twenty five thousand rupees and Magistrate
of the Second Class from one thousand rupees upto five thousuand rupees. This
propusal is made keeping in view the depreciation of the valve of the rupee.
Further, in the Questionnaire issued the opinions of the cross sections were
sought and there was unanimous approval to enhance the sentencing power
of the Magistrate.
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6.5. Clause 7: This clause sceks to amend section 46 to empower
the police officer concerned to usc all means necessary o offect  the arrcst  in-
cluding causing death in ihe case of proclaimed offender under sub-secticn (4}
of section 82, The new sub-section (4} is being added to section 46 to prohibit
arrest of a woman aftcr sunset and before sunrise except in unavoidable cir-
cumstances. We have cousidered the issue of arrest in detail in Chapter 1IL
We have opined that the Law Commission of India in its 135th Report on
“Women in Cuslody™ made such a recommendation and on that basis a new
sub-section is being added to section 46 and we have approved the same.
However, we recommend a proviso to scction 46{1) regarding the arrest of a
waman providing that where the woman is to be arresicd and submission to
casiody on an oral intimation the arrest shall be presumed. However, we€
suggested hat existing sub-section (2) will be pumbered as sub-section (3) and

sub-section (3} as sub-section (4}

6.4. Clause 8: Usnder this clause a new scction S0A is sought to be
inserted requiring the police to give information about the artest of the person
as weil as the place where he is being held 10 any one who may be nominated
by him for communicating information.  In our discussion in Chapter Ill
we have referred fo the recommendation of the Law Commissiop of India in
its 152nd Report on “Custodial Crime” which recommended insertion of 2
similar section.  Section 50A is sought to be included on the same lines., But
the section as recommended in the 152nd Report is more elaborate and section

50A soughl to be inserted may be framed on those lines.

6.5. Clause 10: Under this clause a new section 33A is sought to  be
inserted providing for an_ -examination of the person accused of rtape by a
registercd medical practitioper. ~ With a view to obtaining valuable evidence
at_the carliest such a provision will be an eminently desirable one.

66. Clause 17: On the recommendations made in the Chief Justice’
Conference and in view of the depreciation of the value of money it is proposed
to amend section 125 of the Code to enhance the payment of maintenance.
On this subject our recommendations are in Chapter XIII wherein we have
recommended that the upper limit may be raised to Rs. 5.000/-, taking into
consideration the unanimity expressed in the several workshops. and this
change may be incorporated under clause 17.

6.7. Clause 19: This clause seeks to insert new section 164A in the
Code to provide for a medical examination of the victim of rape by a registered
medical practitioner.  We have adverted to this clause in Chapter XIV on
“Special Provisions in respect of Women”. We have pointed out that the
recommendation for insertion of new section 164A was made by the Law Com-
mission of india in 1980 itself and therefore we have observed thai insertion

of this section is very much required.

6.8. Clause 20: A new sub-section (3A) is sought to be added to section
173 to enable the police to take note of the desire of the parties to compound
offences even at the stage of investigation. In our Questionnaire we have
mentioned about this clause and have also discussed in Chapter 1X.  Thete
has heen unanimity that such a provision is salutary one.

69. Clause 28: Under this clause it is proposed to amend  section
260 to make summary trial of offences specified therein mandatory. We have
considered the three procedures, namwly suminon cases, wafrani Casts and
summary trial, in detail in Chapter VIL We have recommended the deletion

* of summons procedure and instead suggeeted summary trial of all cases pusish-

able upto three years. The amendment sought to be made umder this clause
has to be modified on the lines of the recommendations made in this regard.

6.10. Clause 33: Under this clause amendment to the Table appended
to sub-section (2) of section 320 of the Code is sought to be inserted. In
Chapter X we have dealt with amending of section 320 comprehensively and
have made several recommendations and this clause may be redrafted in accOr-

dance with those recommendagions.

6.11. Clanse 36: Section 377 is sought to be amended to permit  the
filing of an appeal in the Court of Session instead of the High Court on the
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gromnd of inadequacy of sentence passed by a Magistrate. The amendment
sought is a salutary one.

6.12. Clause 37: In order to guard against the arbitrary exeicise of
power and to reduce reckless acquittals, section 378 is sought to be amended
providing an appeal against an order of acquittal passed by a Magisirate 1o
respect of cognizable and non-bailable offence filed on a police report to the
Court of Session as directed by the District Magistrate. In respect of all
other cases filed on a police report, an appeal shall lie to the High Court against
an order of acquittal passed by any other court other than the High Court, as
directed by the State Government.  The power 10 recommend appeat in  the
first category is sought to be vested in the District Magistrate and the power In
respect of second category would continue with the State Government. [n
our Workshops we have highlighted this issue and there was near unanimity
in favour of incorporating such a provision.

6.13. However. the nexi question is whether an appeal or revision would
lic against an order passed by the Sessions Court in such appeal against acquit-
tal or in an appeal for enhancement. The Bill is silent on this aspect. Section
376(b) lays down that where Sessions Court passes a sentence of 3 months no
appeal would lie, but this would apply to a trial before that court. But a
similar limitation can be made applicable to the orders passed by Sessions
Court in the appeals filed under the proposed amendment of sections 377 and
378.  Consequently. we suggest a further amendment by way of a proviso
to clauses (a) and (¢) of Section 386 to the effect that where the sentence
passed by Sessions Court does not exceed six months no appeal would lie.

6.14. Clause 41: A new Section 436A. be inserted in the Code
providing for release of undertrial prisoners who are in jail for a long period.
We have discussed this aspect in great details in Chapter V dealing with bail
and amticipatory bail.  After an indepth study dealing with bail we have
recommended certain changes in section 437 etc, Regarding the inclusion of sec-
tion 436A, we recommended certain changes in para 10.5 of that chapter and the
new section proposed under this clause may accordingly be modified.

6.15. Clause 42: This clause seeks to amend section 437 and in  the
chapter dealing with the bail we have adverted to this aspect and in para 11.1.5
we have made some recommendations. Paragraphs 11.1.3 to 11.1.5 may be
referred 1o and the changes may accordingly be incorporated in this clause.

6.16. Pursuant to the changes suggested above, we are of the view that
the relevant clauses be modified accordingly.

6.17. Tn the earlier chapters, we have dealt with some more aspects
and have made recommendations for incorporating certain new provisions
which may also be included in the Bill in a comprehensive manner before the
same comes up before the Parliament.

FOOTNOTES :
1. AIR 1980 SC 791.



CHAPTER XXI

SPEEDY JUSTICE

1. Speedy justice is sine gua non of criminal jurisprudence.’ It is not
only an important safeguard to prevent undue and oppressive incarceration, fto
minimis¢ anxiety and concern accompanying the accusation but also to limit
the possibility of impairing the ability of an accosec to defend himsell. Indeed
there is a societal interest in providing a speedy justice. This right has been
actuated in the recent past and the courts in a series of decisions opened new
vistas of fundamental rights.

The concept of speedy trial has been incorporated inle the Virginia De-
claration of Rights of 1776 and from there into the Sixth Amendment of the
Constitution of United States of America which reads. “in all criminal prosecu-
tions, the accused shall enjoy the right to a speedy and public trial™. It may be
pointed out. in this connection. that there is a  Federal Act of 1974 called
Speedy Trial Act. establishing a set of time-limits for carrying out the major
events, e.g.. information, indictment. arraignment, in the prosecution of criminal
cases and similar provisions exist in Canada.

The right to speedy trial is recognised as a common law right flowing
from the Magna Carta. This is the view in UK. US.A. Canada and New
Zealand. However, this view is not accepled in Australia. The right whether
unider common law or otherwise is not absolute relief is to be given based on
various well settled guidelines evolved in the judicial decisions.

Under Article 14 of the International Convention Civil and Peliticat
Rights. 1966. the right to a speedy trial is provided, Similarly Article 3 of
the Buropean Convention of Human Rights and the Sixth Amendment to the
US Constitution refers it as a basic right.

2. The right to speedy trial is an integral and cssential part of fenda-
mental right to life and liberty enshrined in Article 21 of the Constitution _of
India,

3. The Supreme Court is Hussainara Khatoon () v. Home Secrerary.
Siate of Bihar* while dealing with Article 21 of the Constitution of India has
observed thus:

“No procedure which does not ensure a reasonably quick trial can be
regarded as ‘reasonable, fair or just’ and it would fall foul of Article
21, There can. therefore, be no doubt that speedy trial, and by
speedy trial we mean reasonably expeditious trial, is an integral and
essential part of the fundamental right to life and liberty enshrined
in Article 21. The Question which would, however. arise is as to
what would be the consequence if a person accused of an offence
is denied speedy trial and is sought to be deprived of his liberty by
imprisonment as a result of a long period of time and convicting him
after such trial would constitute violation of his fundamental right
under Article 21" : :

4. The Supreme Court, while delivering its constitutional bench jedgment
in the case of Abdul Rehman Antulav v. R. 8, Nayak® declared that right to
speedy trial is implicit in Article 21 of Constitution and thus constitutes a funda-
mental right of every persons accused of a crime, is one among them. The Court
referred to the following observations made in Maneka Gandhi v, Union ol Indig'
regarding integral connection between Articles 14 and 21 of the Constitution.

“The procedure contemplated by Article 21 must answer the test of reason.-
ableness in order to be in conformity with Article 14. 1t must be
‘right and just and fai’ and not arbitrary, fanciful or oppressive:
otherwise it would be no procedure at all and the requirement of
Article 21 would not be satisfied.”

90
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The Supreme Court in AR, Antuleys case (Supra) held that the aforesaid
observations establish in unmistakable terms that the law and procedure con-
templated by Article 21 must answer the test of reasonableness in order to be
in conlormity with Articles 19 and (4. It establishes that the procedure pres-
cribed by law within the meaning of Acticie 21 must be right and just and fair
and not arbitrary. fanciful or oppressive. I emphasised that it is this principle

of fairness and reasonableness which was construed as taking within its purview
the right te speedy trial. In the Hussainara Khatoon(T¥¥ Bhagwati J. had
observed :

“Now obviously procedure prescribed by law for depriving a person of
his liberty cannot be ‘reasonuble fair or just” unless that procedure
ensures a speedy trial for determination of the guilt of such person.
No procedure which does not ensure a reasonably quick tral can
be regarded as ‘reasonabie, fair or just’ and it would fall foul of
Article 21. There can. therefore. be no doubt that speedy trial, and
by speedy trial we mean reasonably expeditious trial, is an integral

and essential part of the fundamental right to  life and liberty
enshrined in Ariticle 21.7

While quoting the aforesaid observations. the Supreme Court in Antulay’s
case (Supra) posed the questions “what is the consequence of denial of this
right? Does it necessarily entail the conseguence of quashing of charges/trial?
These questions were not answered by Bhagawati J. in Mancka Gandhi's case.”
However. the Supreme Court in A. R. Antulay’s case (Supra) has dealt with that
question and approved the ratio of the Mavicka Gandhi's' case laying down the
following propositions :

. Right to speedy trial is implicit in the broad sweep and content of
Article 21.

That unless the procedure prescribed by law ensures a speedy trial,
it cannot be said to be reasonable, fair or just. Expeditious trial and
freedom from detention are part of human rights and basic freedoms
and that a judicial system which allow incarceration of men and women

for long periods of time without trial must be held to be denying
human rights to such undertrials,

2.4, The right to speedy trial begins with the actual restraint imposed by
arrest and consequent incarceration and continues at all stages, namely, the stage
of investigation. inquiry, trial, appeal and revision so that any possible prejudice
that may result from impermissible and avoidable delay from the time of the
commission of the offence till it consummates into a finality., can be averted.
In this contexi, it may be noted that the constitutional guarantee of speedy trial

- is properly reflected in Section 309 of the Code of Criminal Procedure.

The Supreme Court laid down in  A. R, Anrulay's caseé®

the following
propesitions meant to serve as guidelines.

These propositions are :

(1) Fair just and reasonable procedure implicit in Article 21 of the Con-
stitution creates a right in the accused to be ‘ried speedily. Right to
speedy trial is the right of the accused. The fact that a apeedy
trial is also in public interest or that it serves the social interest also.
does not make it any the less the right of the accused. Tt is in the
interest of all concerned that the guilt or innocence of the accused is
determined as quickly as possible in the circumstances.

Right to speedy trial flowing from Article 21 encnmpasécs all the
stages. namely the stage of investigation, inquiry. trial, appeal, revision

and re-trial. That is how, this Court has understood this right and
there is no reason to take a restricted view.

(3) The concerns underlying the right to speedy trial from the point
of view of the accused are :

(@) the period of remand and pre-conviction detention should be as
short as possible. 1In other words, the accused should not be

subjected to unnecessary or unduly long incarceration -prior to his
conviction; . :

13 =1 M of L & JINDJOT
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{b) the worry, anxiety, expense and disturbance to his vocation and
peace, resulting from an unduly prolonged investigation. inquiry
or trial should be minimal: and

{c) unduc delay may well result in impairment of the ability of the
accused to defend himself, whether on account of death. dis-
appearance or non-availability of witnesses or otherwise.

At the same time. one cannot ignore the fact that it is usually the
accused who is inferested in delaying the proceedings. As is often
pointed out, “delay is a known defence tactic”. Since the burden
of proving the guilt of the accused lies upon the prosecution, delay
ordinarily prejujdices the prosecution. Non-availability of witnesses,
disappearance of evidence by lapse of time really work against the
interest of the prosecution. The prosecution for whatever reason, also
delays the proceedings. Therefore in every case. where the right to
speedy trail is alleged to have been infringed, the first question to be
put and answered is —— who is responsible for a delay? Proceedings
taken by either party in good faith. to vindicate their rights and
interest, as time taken in pursuing such proceedings be counted towards
delay. Tt goes without saying that frivolous proceedings or proceed-
ings taken merely for delaying the day of veckoning cannot be treated
as proceedings taken in good faith, = The mere fact that an appli-
cation/petition is admitted and an order of stay granted by a superior
court is by itself no proof that the proceeding is not frivolous. Very
often these stays are obtained on ex parie representation.

While determining whether undue delay has occurred (resvliing §n
violation of Right to Speedy Trial) one must have regard to all the
attendant circumstances, including nature of offence. number of

- accused and witness, the workload of the court concerned, prevailing

(&)

local conditions and so on — what is called. the systemic delays.
It is true that it is the obligation of the State to ensure a speedy
trial and State includes judiciary as well, but a realistic and practical
approach should be adopted in such matters instead of pendantic one,

Each and every delay does not necessarily prejudice the accused.
Some delays may indeed work to his advantage, As has been observed
by Powell, J. in Barker “it cannot be said how long a delay is too
long in a system where justice is supposed to be swift but deliberate”.
The same idea has been stated by White, J. in U.S. v. EwelF in
the following words :

*... the Sixth Amendment right to a speedy trail is necessarily relative,
is consistent with delays and has orderly expedition, rather than
mere speed, as its essential ingredients: and whether delay in
completing a prosecution amounts to an unconstitutional depri-
vation of rights depends upon all the circumatances.’

- However, inordinately long delay may be taken as presumptive proof of

(M

®

prejudice. In this context. the fact of incarceration of accused will
also be a relevant fact. The prosecution should not be allowed to
become a persecution. But when does the prosecution become per-
secution, again depends upon the facts of a given case.

We cannot recognize on give effect to, what is called the ‘demand'
rule. An accused cannot try himself: he is tried by the court at the
behest of the prosecution. Hence, an accused’s plea of denjal of
speedy trial cannot be defeated by saying that the accused did at
no time demand a speedy trial. ¥ in a given case, he did make such a
demand and yet he was not tried speedily, it wounld be a plus point
in his favour, but the mere non asking for a speedy trail cannot be put
against the accused. Even in USA, the relevance of demand rule
has l:;een substantially watered down in Barker and other succeeding
cases.

Ultimately, the court has to balance and weigh the several relevant
factors — ‘balancing test’ or ‘balancing process’s — and determine
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in each case whether the right to speedy trial has been denied in a
given case.

{9) Ordinarily speaking, where the court comes to the conclusion that
right to speedy trial of an accused has been infringed the charges or
the conviction, as the case may be. shall be quashed. But this is
not the only course open. The nature of the offence and other cit-
cumstances in a given case may be such that quashing of proceedings
muy not be in the interest of justice. In such a case, it is open to
the  court to make such other appropriate  order—including an
order to conclude the trial within a fixed time where the trial has
concluded as may be deemed just and equitable in the circumstances
of the case.

(10) 1t is neither advisable nor practicable to . (Gx any time-limit for trial
of offences. Any such rule is bound to be qualified one. Such rule
cannot also be evolved merely to shift the burden of proving justifi-
cation on (o the shoulders of the prosecution. In every case of
complaint of denial of right to speedy trial, it is primarily for the
prosecution to justify and explain the delay. At the same time, it
is the duty of the court to weigh all the circumstances of a given
case before pronouncing upon the complaint. The Supieme  Court

- of USA too Dhas repeatedly refused to fix any such outer time-timit
in spite of the Sixth Amendment. Nor do we think that non-fixing
of any such outer limit infatuates the guarantee of right to specdy
trial.

(11} An objection based on denial of right to speedy trial and for relicf
on that account, should first be addressed to the High Court. Even
if the High Court entertains such a plea, ordinarily it should not stay
the proceedings, except in a case of grave and exceptional nature
Such proceedings in High Court must, however. be disposed of on a
priority basis. However, these propositions were held by the court
to be not exhaustive. According to the Court. “it is difficult to foresee
all situations. Nor is it possible to lay down any hard and fast rules.”

- 8. In Sheela Barse v. Union of India®  where a petition was filed for the
release of all children, below the age of 16 years defained in various jails in
different states, and seeking detailed information in respect of them, the Court
observed that the problem of children under detention would more easily be
solved if the investigation and trial in respect of the charges against them could be
expedited. The Court directed the state governments to take ste s for com-
pleting the investigation within three months in cases lodged against children
below the age of sixteen and to establish adeguate number of courts to expedite
trial of such cases.

6. The Supreme Court in Supreme Court Legal Aid Committee v. Union
of India’ while dealing with NDPS Act and section 309 Cr. P.C. Supreme Court
has given a number of directions, With respect to pending cases it directed as
under : :

iy Where the undertrial is accused of an offence(s) under the Act prescri-
bing a punishment of imprisonment of five years or less and fine, such
an undertrial shall be released on bail if he has been in Jail for a
period which is not less than half the punishment provided - for the
offence with which he is charged and where he is charged with more
than one offence, the offence providing the highest punishment, 1¢
the offence he is charged with prescribes the maximum fine. the
bail amount shall be 50% of the said amount with two sureties for
like amount. If the maximum fine is not prescribed bail shall be
to the satisfaction of the Special Judge concerned with two surcties
for like amount, .

fii) Where the undertrial accused is charged with an offence(s) under the
‘Act providing for punishment exceeding five years and fine, such an
undertrial shall be released on bail on the term set out in (i} above
provided that his bail amount shall in no case be less than Rs, 50,000
with two sureties for like amount, . )
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iii} Where the undertrial accused is charged with an offence(s) under the
Act ponishable with minimum imprisonment of ten years and a mini-
mum fine of Rupees once takh. such an undertrial shall be released
on bail il he has been in jail for not less than five years provided
he furnishes bail in the sum of Rupees one lakh with two suretics for
like amount.

(iv} Where a undertrial accused s charged  with the  commission of an
offence punishable under sections 31 and 31-A of the Act. such an
undertrial shall not be entitled to be released on bail by vistue of
this order.

The directives in clause (i). (1), amd (iii} above shall be subject to  the
tollowing general conditions : :

()) The undestrial accused cntitled to be relcased  on bail shall  deposit
his passport with the learned judge of the Special Court concerned
and if he does not hold a passport he shall file an affidavit to that effcct
in the form that may be prescribed by the learned Special Judge.
In the latter case the learned Special Judge will. if he has reason to
doubt the accuracy of the statement, write to the Passport Officer con-
cerned to verify the statement and the Passport Officer shall verify
his record and send a reply within three weeks. If he fails to reply
within the said time. the learned Special Judge will be entitled to act
on the statement of the undertrial accused:

(i) the undertrial accused shall on being released on bail present himself
at the police station which has prosecuted him at least once in a month
in the case of those covered under clause (i), once in a fortnight in the
case of those covered under clause (ii) and once in a week in the case
of those covered by clause (iii), unless leave of absence is obtained in
advance from the Special Judge concerned:

(iii) the benefit of the direction in clause (ii} and (iii) shall nol be avail-
able to those accused persons who are. in the opinion of the learned
Special Judge, for reasons to be stated in writing, Tikely to tamper
with evidence or influence the prosecution witnesses: :

{iv} in the case of undertrigl accused who are foreigners, the Special tudge
shall, besides impounding their passports, insist on a certificate of
assurapce from the Embassy/High Commission of the country and
shall appear before the special Court as and when required:

{v) the undertrial accused shall not lcave the arca in relation to  which
the Special Court is constituied except with e permission of the
learned Special Judge: ‘

(vi} the undertrial accused may furnish bail by depositing cash equal to.
the bail amount;

{vii) the Special Judge will be at liberty to cancel bail if any of the
above conditions is violated or a case for cancellation of bail is
otherwise made oui; and

(viii} after the release of the undertrial accused pursuant to this order,
the cases of those undertrial who have not been released and are in
jail will be accorded priority and the Special Court will proceed
with them as provided in section 309 of the code.

The above directions are intended to operate as one-time directions for
cases in which the accused persons are in jail and their trials are defayed. They
are not intended to intefere with the Special Courts power to grant bail under
Section 37 of the Act. The Special Court will be free to exercise that power
keeping in view the complaint of inordinate delay in the disposal of the pending
cases. The Special Court will, notwithstanding the directions, be free to cancel
bail if the accused is found 10 be misusing it and grounds for cancellation of
bail exist. Pastly. we grant liberty to apply in case of any difficulty in the
implementation of this order.”
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4. Lot of cases are coming before the coutts for quashing of proceeding_s
on the ground of inordinatc and undue delay stating that the invocation of this
right even need not wait formal indictment or charge.”

... 8. A survey of the aforesaid cases reveals that Supreme Court in a
series of judicial pronouncements has emphasised and re-emphasised that speedy
trial is one of the facts of the fundamental right (o Jife and liberty enshrined
in Arficie 21  and the law musi ensure seasonable, just and [lair procedure
which has a creative connotation  after the deciston of this Court  in Maneka
Gandhi!

We now propose to reler to the recommendations made by various Com-
mittees and Commissions to achieve speedy jusiice.

2F Rankin Commmiitee

To deal with the question of delay iir Gie disposal of civil caser both
in the High Courts and in the subordinate courts, a Committee was appointed
th 1924 under the Chairmanship of Mr. Justice Rankin of the Calcutta High
Court. The task of the Committee was “to enquire into the operation and
effects of the substantive and adjective law, whether enacted or otherwise, fol-
lowed by the courts in India in the disposal of civil suits, appeals, apnlications
for revision and other civil litigation (including the execution of decrees and
orders), with a view to ascertaining and reporting whether any and what changes
and improvements should be made so as to provide for the more speedy, econo-
mical and satisfactory despatch of the business transacted in the courts and for
the more speedy, economical and satisfactory execution of the process issued
by the Courts”. The Committee. after a thorough and careful enquiry into
the various aspects, forwarded an exhaustive report in 1925.

9.2 Arrears Commitiee of 1949

- In 1949, a High Courts Arrears Commitiee was. set up by the Govern-
ment of India under the Chairmanship of Mr. Justice S. R. Das, for enquiring
and reporting as to the advisability of curtailing the right of appeal and revi-
sion, the extent of suck curtailment, the method by which such curtailment
should be effected, and other measures, if any. which should be adopted to
reduce the accumulation of arrears. A number of recommendations were then
made by the Committee.

9.3. Review Committee appointed by the Government of India

In 1967, the Government of Fndia, greatly concerned at the problem of
accumulation of arrears in various High Courts, conducted a review of the state
of work in each High Court and found that inadequacy of judges was the main
cause of the accumulation of arrears. Government increased the strength of
judges in some of the High Courts, taking into account the arrears of cases then
pending, fresh institutions and disposals. Though this had some effect. no
appreciable resuit was produced. I

At the end of the year 1969, the Government of India constituted a Com-
mittee presided over by Mr. Justice Hidayatullah, the then Chief Fustice of India,
to suggest ways and means for reducing arrears of cases pending in the High
Courts. Upon the retirement of Mr. Justice Hidayatutlah, Mer. Justice Shah was
appointed the Chaimman of the Committee. When Mr. Justice Shah retired as
the Chief Justice of India, Government requested him to continue as Chairman
of the Committee. The Report of the Committee will be referred éo in due course:

9.4 Commitiees appointed in various States

Apart from the above three Committees which worked at all India level,
some Committee were appointed in different States to look into the problem of
delay and other matters concerning judicial administration.

One such Committee was in West Bengal. The Committes was constitu-
ted in 1949 under the Chairmanship of Sir Tervor Harries, the then Chief Justice
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of the Calcutta High Court. Another Committee was constituted in 1950 in
Ctar Pradesh urder the Chairmansiip of Mr. Justice K. N. Wanchoo.

111X Law Commission of India

1.1, The Law Conunission made various recommendations in the past
in ils Thiriy Second Report on Section 9 ol th¢ Code of Criminal Procedure
(1967); Thirty Third Report on Section 44 of the Code of Criminal Procedure
(1967). Thirty Fifth Report on capital Punishment (1967); Thirty Seventh Report
on Sections 1 to 176 of the Code of Criminal Procedure (1967) and Forty first Re-
port on the Code of Criminal Procedure (1969} to remove anomalies, ambiguity of
the Criminal Justice Process and to suggest ways and means of speedy trals and
avoiding delays. N . _

in view of the recommendations made by the Law Commission, the new
Code of Criminal Procedure 1973 has been cnacted taking inio consideration the
need for speeding up disposal of criminal cases on the following aspects:

(i) The preliminary inquiry otherwise known as committal proceedings
is abolished, since it causes delay;

(ii) the jury trial is abulished;

(iii} a provision is made for the summons procedure for trial of offences
punishable with imprisonment upto two years;

{iv) a provision is made for the summons procedure for all summary
trials for offences punishable with imprisonment upto two years:

(v) the powers of revision against interlocutory orders are taken away;

(vi} the compulsory stoppage of proceedings by « subordinute court on
mere intimation from a party of his intention to move # higher court
for transfer of the case is omitted;

(vii) a provision is made for payment of costs by the party at whose in-
stance adjournments are granted. e

(viti} a provision is made for service of summons by registered post in cer-
tain cases; .

(ix) in petty cases, the accused is enubled to plead guilty by post and re-
mit the fine specified in summons;

{x) a re-trial neced not necessarily be ordered in case a court of appeal
or revision discover any error, omissions or irregularity in the charge
Jeading to failure of justice: and

{xi} continuation ol part-heard cases by the successors in office i respect
of courts of magistrate is extended to courts of sessions. o
Section 167, 309 and 468 of the new Code synthesis the above mentioned
changes particularly relating to speedy trial, elimination of delays-in investigat-
ing and trial proceedings. A

10.2. Earlier the Law Commission of India presided over by Mr. M. C.
Setalvad. in its Fourteenth Report made in 1958, went into all aspects relating
to Reform of Jjudicial Administration, including the question of delay in  the
disposal of cases in different courts and exhaustively dealt with the  matter. Sue-
cessive Law Commissions have, after that also, when making their recommenda-
tions for revision of the procedural Codes, addressed themselves, inter afia, to
the need for reducing delay at various stages of the trial, both in civil and in
criminal cases. Reference may be made, in particular, to the 27th and 54th
Reports of the Law Commission dealing with the Code of Civil Procedure and
the 4ist Report dealing with the Code of Criminal Procedure.,

When the Law Commission reviewed the structure and jurisdiction of the
higher judiciary (58th Report), it took note of the imperative need to reduce
arrears in the bigher courts. _
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While dealing with the question of delay and arrears m Frial  Courts in
crintinal cases, the Law Commission of India in its 77th Report on ‘Defay  and
Arrears in Trial Courts’ made the following recommendations ;

“In criminal cases. it is particularly necessary that dealy be eliminaled.
since the decision upon oral rather than documentary cvidence, and
with the passage of time. the memory of witness fades.

Every criminal court should keep a register showing the number of wit-
nesses summoned for a date, the number examined, the number sent
back and reasons for sending them back without examination. The
tendency of some criminal courts of sending back witnesses without
examining them must be deprecated,

The law should be amended to epable a Session Judge to act on evidence
partly or wholly recorded by his predecessor,

At least two police officials at every police station should be set apart for
getting service of summons effected upon witnesses for cases re'ating
to that police station and for ensuring their presence on the date of
hearing.

The policc quite often deliberately refrain from producing all material
witnesses on one date, the object being to clear up the Tacunae in the
prosecution evidence after the defence case becomes manifest by
cross-examination. This practice is unfair and not warranted by the
Criminal Procedure Code, and results in prolongation of the trial,

In one mefropolitan city, in the courts of Magistrates. there was a  huge
pending file re'ating to traffic and municipal offences to be tried
summatily, some of which were more than one or two years old.
Delay in disposal was attributed to the fact that the police had not
been able to get service effected upon the accused.

Officials at the police station who are concerned with investigation shoulk
concentrate on investigation. As far as possible, they should not be
deputed for other purposes.

Desirability of separating the investigating agency of the police from that
dealing with law and order may have to be considered. The ues-
tion whether the investigating agency shou'd not be susceptible (o
executive interference and, for that purpose. be independent of exe-
cutive control may also need consideration.

The Motor Vehicles Act. 1939, section 130(1) provides for a special pro-
cedure for certain draffic offences whereunder the accused can plead
guilty to the charge by post and remit the specified fine. In the case
of persons other than professional drivers for some specified offen-
ces of a2 minor nature, the ticket issued by the policeman should also
contain separately the amounts of fine for various categories of tra-
fic offences in respect of different types of vehicles, so that if the
person committing the infraction of law is so inclined. he can plead
guilty and also remit the amount of fine to the court concerned before
the date of hearing.

Disposal of cases in which there is a large number of accused. gets delay-
ed because one of the accused absents himself on the date of hearing,
The trial court in such contingencies should consider the advisability
of directing representation of the accused by counsel,

Having regard to the importance attached to the framing of the charge.
the trial magistrates should nof leave it to the prosecutor to frame a
charge.

Tn recording statements of the accused under section 313, Cr. P.C. the
magistrates should ensure that all incriminating pieces of evidence
are put to the accused. L T e e s
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Complimts have heen heard that thore are not cnough muomber of prose-

cutors. particubarty in cases under the Prevention of Food Adullera.
tion Act and those  investic-'ed by the central Bureuu ol Investiga-
tion, Steps should be taken o ensure that there are as many prosecu-
tors as there are Criminal Courts.

Where the same Judicial Officer exercises both civil and criminal powers,

normally he should not fix both types of cases on the same day. If

such a course cannot be avoided. he should set apart separate  time
for civil and criminal cases.

Cases in which there is possibi’ity of death sentence should receive prio-

rity over all other cases.

11. Causes for Accumulation of Arreary

The Satish Chandra Committee as aiso the Arrears’ Commillee,

hsaded by Justice V. S. Malimath has also identified varions causes for accu-
mulation of arrcars i High Courts which,

b

o o B W 2

|

1990

inter aliv  include
Litigation explosion,

. Radical change in the puttern of litigation.

. Increase in Legislative activity.

Additional burden on account of Election Pelitions.

. Accumufation of First Appeals.

. Continuance of the ordinary original civil jurisdiction in some

High
Courts.

. Inadequacy of judge strength.

8. Delays in filling up vacancies in the High Cousts,
9, Unsatisfactory appointment of judges.

14.
15.
16.
17.
18.
19,

20.

21.

23
24.
25.
26.

27.

. Inadequacy of staff attached to the High Courts,

. Inadequacy of accommodation.

. Failure to provide adequate forums of appeal against quasi judicial

orders.

. lnordinate concentration of work in the hands of some members of

the Bar.

Lack of punctuality amongst judges.

Civil Revisions—Indiscriminate exercise of jurisdiction.

Second Appeals—ignoring the limitations on exercise of jurisdiction,
Long arguments and pprolix judgements.

Lack of priority for disposal of old cases.

Failure to utilise grouping of cases and those covered by rulings.
Granting of unnecessary adjournmenis.

Unsatisfactory selection of Government Counsel,

. Lawyers not appearing in courts due to strikes, etc.

Population explosion.
Hasty and imperfect legislation.
Plurality of appeals and hearing by Division Benches,

Inordinate delay in the supply of certified copies of judgements/orders.
Tndiscriminate resort to writ jurisdiction.
Letters Patent Appeals, '
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32
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79

Inadequacy in classification and grouping of cases.
Constitution of Benches and their frequent changes.
Indiscriminate closure of courts.

Appointment of sitting Judges as Commissions of [nguiry.

Printing of 'upze Books in Criminal matiess. (pp. 11819 ) the
Report.)

12.  Arnears’ Committee

The Arrears’ Committee (Supra) recommended various remedial measures
for arrears on criminal side as follows:

"36

37.

38,

39,

40,

4].

45.

46,

47.

1)

. Criminal appeals involving sentence of death or imprisonment for
life and appeals against acquittals in cases which are likely to  result
in the imposition of the sentence of death or imprisonment for life
should alone be heard by a  Bench of two Judges. The relevant
rules or statutory provisions applicable to  different High Courts
should be suitably amended.

The Court of Session should have exclusive power of revision
against orders of criminal courts subordinate thereto, High Couri
should have power of revision only against the orders of the Court
of Session/Special Courts other than those passed in exercise of
their revisional jurisdiction. Section 397 of the Code of Criminal
Procedute be suitably amended,

Power of granting anticipatory bail under section 438 of the Code
of Criminal Procedure should be restricted to the Court of Session
by effecting suitable amendment,

State Governments may set up proper machinery to  carefully and
objectively scrutinise proposals for preferring appeals against orders/
judgments of acquittals to prevent frivolous appeals being filed by the
State against such decisions.

State  Governments should appoint not less than two  Additional
Public Prosccutors for zach Criminal Courts. Adeguate sttention must
be paid to appoint competent lawyers as Public Prosecutors.

No paper btaoks need be prepared in criminal appeals which are
required to be heard by a single Judge.

. The siatutory rules or provisions which require printing of paper

books/record in criminal cases involving sentence of death be suita-
bly modified providing for typed or cyclostyled paper books.

. Every criminal court should be provided with at least one photo-

copying machine to speed up preparation of paper books and furni-
shing of copies under section 207 of the Code of Criminal Procedure.

. Adequate number of police constables should be attached to  each

police station exciusively to attend to the work of each court as per
its direction.

Appropriate provision should be made for effecting services on medi-
cal officers, cxpert witnesses and even investigating officers thiough
their respective Heads of Departments. .

Respective State Governments should take immediate steps for pro-
viding presiding officers to man all the criminal courts,

Ali States Governments should promptly provide adequate stafl, funds
and stationery for all the criminal courts within their respective
States.”

The National Police Commission felt that substantial improvement ia

criminal justice system could be effecied by reducing the institution of fresh
cases, withdrawing old cases from courts according to some accepted norms and

expediting
=i M of L & I/ND/97

the disposal of pending cases by simplifying the procedure. {Pars 28.5,
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Cho XXV Fonth Report of *he Nationad Police Commission)  Venugopal
Rao in “Criminal Justice—Problems and Perspectives in India” at p. 195 while
endorsing the recommendations of the National Police Commission and recom-
mendations of Arrears Committee observed :

“It would a good proposition to devise some guide!incs regarding  the
disposal of old cases and fix priorities for the disposal of new ones,

If this strategy is properly planned and more time is provided for the
disposal of new cascs in preference to the old, the system can im-
prove. At the same time as suggested by the Naziapal  Police Com-
mission, a periodical review of the old pending cases can be under-
taken with a view to striking them out from 1he court calendars. T4
may appear contrary to the principles of natural justice. but  what is
happening in the present situation is not only a gross violation of
the Directive Principles of the Constitution but a virtual denial of
justice. Tt is a question of choice of the better of two bad options.”

14. All the aforesaid reports demonstrate the frightful urgency for com-
bating the problems of over-loading and arrears. Tndeed, the problem of delay
in trial of criminal cases has. of late, assumed gigantic proportions. Tt has
chaken the confidence nf the peonle in the crimiral Tustice systein.  While  the
reforms that emerge from the recommendations of various committees and
commissions as mentioned above, if fully implemented might meet the long term
requirements of the current situation of judicial stagnation.

We. however. feel that there is still ample scope for additional measures
mentioned below which might relieve the present stagnation and help the judicial
machinery fo start rolling smoothly for dispensation of justice, The reforms which
we have suggested in are intended to avoid delay in disposal of criminal cases
und expedite the disposal of pending cases as well as discharge of the accused
in certain old and long pending cases involving minor offences.

15, There should be a separate cadre of investigation agency in  every
district subject to supervision by the higher authorities, In this regard an officer of
such agency should be the in charge of the case throughout till the conclusion of
the trial. He should be enjoined the responsibility of production of witnesses,
production of accused and for assisting the prosecuting agency. Such a mea-
sure will have a definite impact of speeding up the trial in as much as the offi-
cer in charge of the investigation will be accountable and responsible for expedi-
tious prosecution of the case. (Ch. II, para 7}

16. With the advent of the modern scientific gadgets and technology. uc-
cused are often using modern scientific techniques to commit crime as well as to
avoid tracing out their involvement. In such a situation, outdated methods of
investigation do not match the modern techniques of committing the crime. Con-
sequently, new technology such as computers, photography/videography, new
methods of interrogation technology, new observation gadgets and highly sophis-
ticated search equipments, etc. are essentjal for effective investigation of tradj-
tional and new types of organised crimes. (Ch. T1. para 8)

17. Much delay in trial of cases has been cansed due to lack of coozdina-
tion between investigating agency and the prosecuting agency. In order to mini-
mis¢ delay on this ground, there should be coordination between investigating
agency, namely police and prosecuting agerncy for the efficient prosecution of
cases at the stage. (Ch. TIL. paras 8, 9 & 10)

. 18. A Directorate of Prosecution be established as provided in clause 4 of
the Code of Crimiral Procedure (Amendment) Bill, 1994 and a new section 25A be
inserted on those lines. However, sub-section 4 of the proposed section 25A
whereby public prosecutor appointed for the High Coust has been placed subordi-
hates to the Directorate of Prosecution be deleted as the public prosecutor appoin-
ted to conduct cases on the appellate side in the High Court should be separate
from those public prosecutors appointed to conduct cases in the lower courts - (Ch:
HI, papra 12) ST
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19. The Goverument while appointing public prosecutors and assistant
public prosecutors under section 24 and 25 shail, as far us praciicable, appoint
suflicient number of Women Public Prosecutors and Asstt.  Public Prosecutors fo
offectively deal with cases involving women,  {Ch. i1, para 14}

20. A provision should be made in the Code for obtaining a fresh police
custody of accused if sought by CBI during investigation but it shouid not exceed
15 days on the whole. Accordingly, Section 167(2) be amended. (Ch. V. para 2).

. 21, in order to avoid delay in disposal of appeals against acquittal and
for crhancement and to secure presence of the acquitted accused, a new section
437A De inserted in the Code, empowering all the criminal courts tincluding the
First Appellate Court) (o take bail and bail bond before the conclusion of the
trial or disposal of the appeal requiring the accused to bind themselves to appear
before the next appeilate court in case an appeal against acquitial or {or enhance-
ment of sentence is filed in the higher court. Such a bond shall be in force for
a period of 2 months from the date of the judgment disposing of the cascs
either by the trial court or by the First Appellaie Court as the case may be.
subject to order by the higher Appellate Court, i aoy for furaishing fresh  bail
bond. (Ch. V11, para 2)

22. 1n order to reduce the pendency in the High Courts, we. suggesl
amendments to Section 377 and 378 of the Code permiiting of filing of appeals
in the Sessions Court against the orders of the Magisirate in respect of echance-
ment or against the order of acquittal, {(Ch. V1I, Para 3) : oo

23. In order to avoid multiplicity of procedure which is resulting in delay
of trials, summons procedure can be dispensed with. We feel that ail summons
cases should be tried summarily except those which by virtue of their nature or
circwinstances of the offences or accused warrant a regolar full trial when the
court finds that the summary procedure is not salutary. However, when a ynagis-
trate wanis_to have recourse to such a procedure, he should give valid reasons
for dispensing with the summary procedure in that particular case. - This will
act as a check in exercising the discretion indiscreetly.. Since the SUmMMmons pro:
cedure is being dispensed with, a suitable amendment to section 260 to  cover
such - situations is also recommended. Further section 2(x) defining “warrant
cases” be amended to the effect that warrant case means a case relating to an
offence punishable with death, or imprisonment for term exceeding three years.
Likewise Section 2(w) should be amended to the effect that surmmons case means
relating to an offence and not being a warrant case summarily triable under
Chapter XX thereby laying down that all offences, which do not fall under
the definition of warrant case, fall under the category of summons cases sum-
marily triable. (Ch. V1, Paras 12 and 14)

24. In order to curtail the delay in trial of cases we recommend that in
cascs arising out of a police report, all statements having been recorded during
investigation should be supplied in advance and the cross examination should
proceed continuously. In cases other than on police report also, evidence already
recorded before issuing process would be available furnishing sufficient material
for cross examination. and thus many adjournments granted by the court just
for the purpose of carrying on further cross-examination can be avoided, Accor-
dingly, Sections 242(2), (3) and 246(4) of the Code be amended on the aforesaid
lines. (Ch. VIIL, para 17}

25. We feel that some changes are necessary with regard to the examina-
tion of witnesses by police and recording of their statements under sections 161
and 162 to make the police statements more authentic so that they can propetly
be used while examining the witnesses during the trial for corroboration or con-
tradiction. In  view of the inaccuracies that may creep in the recording - of
the statement by the police, we recommend that statements of material witresses
should be recorded under section 164 which should be more authentic and also
prevent the witnesses from turning hostile. We also feel that sections 161, 162,
164 and 172 be aslo amended on the lines suggested in Chapter IX, para 7, This -
coutse is mote salutary and can be very effective in rendering criminal justice
ir a speedy manner. However, the changes contemplated, namely, setting up
and separating the investigating agency, and structuring the same and appoint=
ment of large number of magistrates will take some tithe., We, in the alternative:
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fecommend to retain the provisions of sections 161. 162 and 172 as they are but
with some checks in the direction of improving the authenticity of such state-
ments recorded by the police and also obtaining signatures of the persons exa-
mined, if they are literate. Further, a copy of the statement should be given to
the deponent under acknowledgement and also send them to the Magistrate and
to the superior officers, That provision would ensure against any error or mal-
practice being committed by the oflicer. Accordingly. section 162 be suitably
amended, (Chapler IX paras 7, 8. 11, 12. 13 & 15),

26. In order 1o avoid delay in trials the [isting of cases should be done
in such a way that the witnesses who are summoned. are examined on the day
they are summoned. for and adjournment should be avoided meticulously. The
list should be prepared in such a way that a day or two are devoled continuously
to all cases of a particular police s‘ation and cases should not be proceeded
mechanically just according to the chronological order regardless of the fact of
their likelihood of their being tried or not, ‘The courts should also proceed with
trial on a day to day basis and the listing of (he cases should be on those lines

(Chapter X para 7).

27. The plight of witnesses appearing on behalf of the State expenses is
pitiable. The allowances paid to them are very meagre. That apart, they are
kept waiting for the whole day without being examined and the cascs are ad-
journed in the Jast moment, Therefore. necessary steps have to be taken in the
matter of paying allowances on realistic basis for all the days they astend. They
should also be provided with adequate facilities for their stay in the Court pre-
mises and they should be given necessary protection and instit confidence and
faith in their minds so that they can dutifully attend the Courts.

{Chapter X, para 2).

28. In order to reduce the docket explosion in the Courts, State should
enact legislation on Nyaya Panchayats to suit their local needs and conditions.
The Andhra Pradesh Mandala Nyaya Panchayats Bill, 1995 may be adopted as
a madel on the composition, powers and jurisdiction of the Nyaya Panchayats.

However, we feel that the recommendations of the Law Commission in its
114th Report on the presiding officers of Gram Nyayalayas may not be feasible
because serving Munsifs/Civil Judges will not be abie 1o shouider the additiona"
burden of presiding over Gram Nyayalayas in the rural areas. We are also not
in favour of engaging lawyers by the parties (o appear before the Nyaya Pancha-
yats for it would introduce technical legal formalities into the system leading to
delays in the disposal of cases. Indeed it would frustrate the very purpose for
which the the Gram Nyayalayas are being introduced.

(Chapter X1V, para 6)

29. To minimise the delay in trial we recommend that the couri can take
the assistance of the prosecutor and defence counsel and prepare the questions
which are to be put in a concise form to the accused under section 313 of the
Code. The court can also permit the filing of written statements by the accused
as sufficient compliance with section 313 of the Code.

{Chapter X1, para &)

30. As a measure of rendering speedy justice to the accused ai an carly
stage we are of the view that there is need to properly avait the scope of stages
provided under sections 227, 239, 245 of the Code of Criminal Procedure.

Section 226 of the Code obliges the prosecution to describes the charge
brought against the accused and to state by what evidence the guilt of the accusex
would be proved. Under Section 227 of the Code, if upon consideration of the
record of the case and the documents submitted therewith and after hearing the
prosecution and the accused, the Judge comes to the conclusion that no sufficient
ground exists 10 proceed against the accused he shall discharge him. However.
he has to record the reasons in writing therefor. Similarly under Section 239 of
the Code (which deals with trial of warrant cases) on prosecution and the
accused an opportunity of being heard besides considering the police report and
the documents sent therewith, o



153

Section 245 contemplates when accused shall be discharged in cases
instituted otherwise than on police report. It envisages that f wpon taking all
the evidence referred (o in section 244, the Magistrate considers that no case
against has been made out shall. if rebutted would warrant his conviclion. the
Magistrate shall discharge him.  However he has to record reasens in writing
therefor.

In the aforesaid provisions the common question  arises whether the
accused shall be discharged or whether there s sufficient ground to proceed
against the accused. In so deciding the Judge under section 226 has to censider
(i) the record of the case and (i) the documents produced therewith. Under
section 239 the Magistrate has to consider the police report and the documcnts
sent with it under Section 173 and making such examination, if any. of the
accused as the Magistrate thinks necessary. Under section 245(1) the Magis-
tralc has to consider all the evidences referred 10 in section 244, Further an
ncidental question arises as 1o what would be the scope of hearing the submis-
sions ol the practice. Should it be confined 10 hearing oral arguments alone.
We feel that if the accused succeeds in producing any relevant material at that
stage which might fatally affect even the very sustainability of the case, it would
be too harsh in the interest of the accused to suggest that no such material shall
be looked into by the Court at that stage.

If the case ends at that stage itself. it will save a lot of time of the Court.
avoid human cfforts, cost and harassment to various parties.  The underlying
fact is that if the materials produced by the accused even at that early stage
can clinch the issuve, there is no reason as to why the Court should shut it out
only on the ground that such material would be looked into only during the trial
despite the fact that the Court feels certain that there is no prospect of the case
ending in conviction. The heavy pressure of work load on the Courts is undeni-
able.

In a recent case of Satish Mehra v. Delhi Administration" the Supreme
Court also laid down under paragraphs 13, 14, 15 as follows:

“Similar situation arises under Section 239 of the Code (which deals with
trial of warrant cases on police report). [In that situation (he Magis-
trate has to afford the prosecution and the accused an opportunity
of being heard besides considering the police report and the docu-
ments sent therewith. At these two stages the Code enjoins on the
Court to give audience to the accused for deciding whether it is
necessary to proceed to the next stage. Tt is a matter of exercise of
judicial mind. There is nothing in the Code which shrinks the scope
of such audience to oral arguments. If the accused succeeds in pro-
ducing any reliable material at that stage which might fatally affect
even the very sustainability of the case, it is unjust to suggest that
no such material shall be looked into by 'the Court at that stage.
Here the “ground” may be any valid ground including insufficiency
of evidence to prove charge.

The stage of providing such an opportunity as is envisaged in Section
227 of the Code is to enable 10 Court to decide whether it is neces-
sary to proceed to conduct the trial. If the case ends there it gains
a lol of time of the Court and saves much human effort and cost.
If the materials produced by the accused even at that early stage
would clinch the issue, why should be Court shut it out saying that
such documents need be produced only after wasting a lot more
time in the name of trial proceedings. Hence. we are of the view
that Sessions Judge would be within his powers to consider even
materials which the accused may produce at the stage contemplated
in Section 227 of the Code.

But when thet Judge is fairly certain that there is no prospect of the
case ending in conviction the valuable time of the Court should not
be wasted for holding a trial only for the purpose of formally com-
pleting the procedure to proncunce the conclusion on a future date.
We are mindfu! that most of the sessions courts in India are under
heavy pressure of work-load. [If the Sessions Judge is almost certain
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that the trial would only be an excecise in futility or a sheer wasie
of time it is advisable 1o truncate or saip (he proceedings at the stage
of Section 227 ol the Code ftsell”

In order 1o make the scope of such stage effective. us suggesied by the
Supreme Court. any materials produced by the accused oven al that carly stage
which would clinch the issue, the Court shall take them into consideration at
that stage itseli instead of putting them off for consideration at a later stage so
that delay can be avoided. This aspect has (o be borne in mind by the Criminal
Courts at the stage contemplated under Sections 227, 239 and 245 as well as
i the pretiminary stages of the summary trials.

31, On the aspect of compounding of offences under subseetion (2) of
section 320 (offences compoundable with the permission of the court) we recom-
mend that sections 324. 325, 335, 343, 344, 346, 379. 403, 406. 407. 411, 4i4.
417, 419, 421, 422, 423, 424, 428, 429. 430, 45i. 482. 483 and 486 should be
deleted from the Table laid down under sub-section and be included in the
Table to sub.section {1} of section 320. (Chapter X1, para "10)

Further. Section 498A be inserted in table under sub-Section (2) of Section
320 whereby it can be compounded with the permission of the Couit in order to
avoid bardship in cases., wherein though the parties wanted to compound vet in the
absence of enabling provision, they could not do so. The pariies, therefore,
huve 1o resort to proceedings under Section 482 of the Code to get quashed
the proceedings pending against the accused. (Chapler XII. para 4)

There s no provision mentioned in the tables appended to the Section
320 regarding compoundability where the accused is construetively liable under
Sections 34 and 149, IPC. 1t the provision is left as it is, then only in respect
of substantive offences mentioned in the tables, compounding is possible and
hot in respect of cases of constructive liability for the same offence. Likewise,
in .respect of offence of rioting resulting in the offence mentioned in the two
Tables, there is no provision for compounding. The offences punishable under
Sections 147 and 148 of TPC committed during the same transaction. the fran-
saction being onc of the same, where the guilt is proved, the accused are to be
convicted under all those sections. It will be anomalous if one part of the offence
is compoundable and other part remains non-compoundable where the convic-
tions are capable of being made under both the provisions. Accordingly, sub-
section 3 be amended suitably. (Ch. XID

32. In order to reduce the arrears of cases pending before the trial courts
or appellate courts, we feel that in case of offences compoundable with the per-
mission of the court under section 320, if the accused pleads guilty, the court
may pass an order of conviction and suspend the sentence if the accused agrees
to pay the aggrieved party compensation. If the accused, however. fails to pay
compensation to the aggrieved party, he will be required to undergo imprison-
ment for default in payment. In cases of offences compoundable by the agree-
ment of the parties. the proceedings may be terminated by recording the com-
promise and the accused may be acquitted by the court. {Chapter XII).

33. We are also of the view that the Code of Criminal Procedure should
empower the investigating officer to compound offences which are compound-
able, at the investigation stage and make a report to the magistrates who will
give effect to the compounding of such offences. This step will reduce the
number of cases proceeding for trial at the threshold stage itse and relieve
the court docket to a great extent. We recommend for insertion of a new
sub-section (3A) to section 173 of the Code on the lines indicated. Tn order to
ensure that there is no coercion or abuse by the police staff, the report of the
investigating police officer incorporating the desire of the disputants to com-
promise can be got attested preferably by a member of the District Legal Ser-
vices Authority after the same is signed by the respeative disputants. Such a
measure will have salutary effect and will be contributory in expeditious dis-
posal of cases. (Chapter XII, Paras 11 & 12)

34, In order to reduce delay in disposal of criminal trials and appeals
and also to alleviate the suffering of undertrial prisoners, we feel that the concept -
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of plea bargaining be made applicable as an experimental nreasure 1o offences
which are liable for punishment with imprisonment of less than 7 ycars aud/or
fine including the offences covered by Section 320 of the Code.  We further
recommerxt that plea bargaining can also be availed of in respect! of nature
and gravity of offences and the quantum of punishment. (para 8. Chapter XI1).
However. plea bargaining should not be available to habitual offenders,” accused
of socialfeconomic offences of a grave nature and offences against wenien anc
children.

(Chapter XIII. para 8)

35. To cnable a quick disposal of petty cases and to reduce congustion
in the court ol Magistrate. we recommend that under Section 206(1) of the
Code the amount of fine be raised from Rs. [0 {0 Rs. ).000 since the value
of the money has gone down considerably as faid down in Section 25 of the
Code of Criminal Procedure {Amendments Bill, 1994. Accardingly, we endorse
the proposed amendment in  sub-section {1y of Section 206 on the following
lines

{a} in the opening paragraph, after the words and figures “under section
2607, the words and figures “or section 261" shall be inserted:

ib} in the proviso, for the words “one hundred rupees”, the words “one
thousand rupees™ shali be substituted.

36. In order to give discretion (o the Session Judge to transfer a  casc
either to the Chief Judicial Magistrate or to any other Judicial Maiislra.te ‘of
the First Class and to fix a date for the appearance of the accused before the
Chief Judicial Magistrate or the Judicial Magistrate as the case may be, so that
lot of time which is wasted in summoning the accused by the Magistrate, may
be saved, as provided in clause 27 of the Code of Criminal Procedure (Amend-
‘ment) Bill, 1994, we feel that in section 228 of the principal Act, in sub-section
{1}, in clanse (a). for the words “and thereupon the Chief Judicial Magistrate™,
the words “or any other Judicial Magistrate of the first class direct the accused
to appear before the Chief Judicial Magistrate, or, as the case may be, the
Judicial Magistrate of the first class. on such dale as he deems fit and there-
upon such Magistrate™ shall be substituted, Accordingly, we have endorsed the
provigions of clause 27 of the bill in Chapter XIX.

37. The right of speedy trial as extended to the insane undertrial man-
dates that a time limit should be fixed for the period of postponement of trial.
Indefinite postponement is an infringement on personal liberty and rights of
insane undertrials. We also suggest that amendments to sections 328. 329 and
330 in respect of pre-enquiry and pre-trial proceedings as specified in para 16
of Chapter XVI be made.

(Chapter XVI. para 16)

38. For expeditious justice in  respect of the maintenance ol wives, chil-
dren and parents. we recommend that the summary trial procedure for record-
ing evidence etc. be adopted and the evidence by way of affidavits also be
made admissible, Accordingly, Section 126 (2) of the Code be amended.

{Chapter XVII, para 9.3)
39, Adjournment in Criminal Trials

39.1. Section 309 of the Code of Criminal Procedure, 1973 which deals
with postponement and adjournment of Criminal proceedings provides :

(1} In every inguiry or trial, the proceedings shall be held as expeditions-
ly as possible, and in particular, when the examination of witnesses
has once begun, the same shall be continved from day to day untii
all the witnesses in atiendance have been examined, unless the court
finds the adjournment of the sume beyond the following day to be
necessary for reasons to be recorded.

(2} It the Court after taking cognizance of an offence, or commencement
or trial, finds it necessary, or advisable {o postpone the commence-
ment of, or adjourn, any inquiry or trial, it may, fron:, time to time,
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for reasons (o be recorded. postpone or adjourn the same on such
terms as it thinks @l for such time as it considers reasonable,  and
may by a warrant remuamd the acased if i custody:

Provided that no Magistrate shall remand ap accused person o custody
uncler this section for o term exceeding fifteen days at a time:

Provided further that when wilnesses are in attendance, no adjournment
or posiponement shall be pranted, without ¢xamining them, except lor special
reasons o be recorded in writing

Pravided lse that no adjournment shall be granted for the purpose only
cf enabling the accused person to show cause against the sentence proposed t¢
be imposed on him,

Expleotion 1. -1 sulfictent evidence has been oblained to rajse g sus-
picion 1hat the accused may have commiltted an offence. and it appears likely
that further evidence may he cobtained by a remand, this is a reasonable cause
for a remand.

Explenation 2.--The terms on which an adjournment or  postponement
may be granted include. in appropriate cases, the payment of cosis by the pro-
secution or the accused.

39.2 In A. Lakshman Reo v. Judicial Magistrate the  Supreme Court
while examining the Constitutionat validity of section 344 of the Code of 1898
which corresponds to section 309 of the Code of 1973 observed:

“Apart from the fact that it is only when either from the absence of a
witness or some other reasonable cause the Court considers it cither
to be necessary or advisable to posltpone the commencement of the
inguiry or trial or adjourn the hearing of the case that the order can
be made. the court is also required to record the order in writing
giving the reasons why it thinks fit (hat the case should be post-
poned or adjourned. [t is further open to the Court to impose terms
and to fix the period which cannot exceed 15 days at one time.
This discretion being vested in  Court of law has to be exercised
judicially on well-recognised principles and is in our view immune
from challenge on the ground of arbitrariness or want of guidelines.
In our opinion, therefore. not only are the guidelines clearly con-
tained in the statute but the discretion being judicial is required to
be exercised on general principles guided by rules of reason and
justice on the facts of each case, and not in any arbitrary on fanciful
manner. It may also be remembered that if the discretion is exer-
cised in an arbitrary or unjudicial manner remedy by way of resort
1w the higher Courts is always open to the aggrieved party.”

39.3 it is, however. unfortunate that despile the provision under section
309 of the Code which contemplates for holding the proceedings as expeditious-
ly as possible and examination of witnesses day to day. yet it is an open fact
that on account ol adjournments there is inordinate delay in disposal of criminal
cases. Such adjournments often take place on unsound grounds at the instance
of the accused and prosecution and also due to laxity on the part of the court
and the investigating agency. The causes which led to such untenable and
avoidable adjournment both at the stage of trial, appeal and revision may be
classified as under:

During the Trial

f. Non-appearance of the accused.

12

. Non-production of the accused from jail.

3. Copies of the docoments not ready fnot supplicd,
4. Non-appearance of the witness after service.
5

5. Witness not served/summons not issued or not returned by police
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0. Non-production of case property.

7. Non-availability of the Defence Counsel.

8. Nan-preparedness of the Defence Counsel,

4. Non-appearance of the Prusecutor.,

1), Non-preparedness of Prosecutor.

1. Presiding Officer on leave.

12. No time lett/Ceurt busy with other case.

I3 The day of hearing declared a holiday.

1. Judgment /Order not ready.

15. Stage completed (hence, adjourned Tor next stage).

16. Listed for mise. work. therefore, adjouned.
During the Appeal and Revision

I. Informaiion not available.

. Non-appearance of the Petitioner,

LS I A

- Non-appearance of the Respondent.

- Presiding Officer on leave/official duty.

oot

Awaiting Order of trunsfer.

f. Neon-supply of record of lower court:

7. Non-preparedness of counsel for petitioner.

8. Adjourned for next stage.

9. No time left/court busy with other case.

10. Listed for miscellaneous work, therefore, adjourned.
1. Judgment/Order not readly. '

[2. Information not available,

A perusal of the aforesai( causes reveals that they are not insurmountable
and can be avoided by taking prompt and necessary steps by concerned autho-
rities, namely, investigation agencies. prosecuting agencies, defence counsel and
witness and the process servers and ubove all the courts,

39.4 Experience shows that the accused often adopt delaying tactics so
that prosecution witnesses may not be examined early against him so that he
may be able to win them over with the passage of time or as is well said that
scars of wound heel up with the passage of time. In many cases, the intensity
of vengeance to teach bitter lesson to the accused for his deeds, fades away with
the passage of time. Thus, ultimately, the accused goes scot free sheerly on
account of manoeuvring adjcurnments by the accused, during the trial. EBven
the prosecution also can be absolved from the blame of seeking adjournments
on various grounds. Mr. Justice O. Chinnappa Reddy in Svate of Mahorashtra v.
Champalal™ observed :

"We are not unmindful of the delays caused by tardiness and tactics ot
the prosecuting agencies. We know of trials which are over delayed
because of the indifference and somnolence of the deliberate inacti-
vity of the prosecuting agencies. Poverty struck dumb accused per-
sons too feeble to profest, languish in Prisons for months and years
on and awaiting trial because of the insensibility of the prosecuting
agencies.........Sometimes when the evidence is of a weak character
and a conviction is not probable result the prosecuting  agencies
adopt delaying tactics to keep the accused persons in incarceration
as long as possible and to harass them. This is a well known tactic
in most conspiracy cases. Again, an accused person may be seriously
jeopardised in the conduct of his defence with the pastage of time,

15—~1 M of L & J{NDj97
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Witnesses for the defence may become unavailable and their menio-
ries 100 may lade Jike fnuse vi ihe wiinesses for the prosccution. In
such siluations. in appropriate cases, we may readily infer an in-
sringement of the right to life and liberty guaranteed by Article 21
of the Constitution ”

39,5 The Constitatiop Bench of the Supreme Court in M.S. Sherifl v
State o) Madras™ held that “it is undesirable that a criminal prosecution shovid
wait till everybody concerned has forgotien all about the crime. The public
interests demand that criminal justice should be swift and sure; that the guilty
should be punished while the events are still fresh in the public mind and that
the innocent should be absolved as early as is consistent with a fair and
impartial trial. Another reason is that it is undesirable to let things slide tiil
memories have grown too dim to trust.”

39.6 It is therefore, quiet-essential to combat with the problem of ad-
journments on this count. This can be dealt with by providing the similar mea-
sures as laid down under order XVTI of the Code of Civil Procedure introduced
with effect from Feb. 1, 1977 bv Act 104 of 1976, The Law Commission in
its Seventy Seventh Report on Delay and Arrears in Trnal Courts, chapter 6.
para 610 has aiso recommended for strict enforcement of these provisions,
Clavses {a) to () of the Proviso to sub-order H2) of Order XVII are tepro-
duced herein below for vur ready sefoicace:

“Provided that

{a) when the hearing of the suit has commenced, it shall be continued
from dav to day until all the witnesses in attendance have been
examined. unless the court finds that. for the exceptional reasons {o
be recorded by it, the adjournment of the hecaring beyond the follow-
ing day is necessary,

(b} no adjournment shall be granted at the request of a party, except
where the circumstances are beyond the control of that party.

(c) the fact that the pleader of a party is engaged in another Court, shall
not be a ground for adjournment,

{d) where the illness of a pleader or his inability to conduct the case
for any reason, other than his being c¢ngaged in another Court, is
put forward as a ground for adjournment, the Court shall not grant
the adjournment unless it is satisfied that the party applying for ad-
journment could not have engaged another pleader in time.

(e) where a witness is present in court but a party or his pleader is not
present or the party or his pleader, though present in Court, is not
ready to examine or cross-examine the witness, the court may, if
it thinks fit, record the statement of the witness and pass such
orders as it thinks fit dispensing with the examipation-in-chief or
cross-examination of the witness, as the case may be, by the party
or his pleader not present or not ready as aforesaid.”

The Law Commission in its Seventy-Seventh Report also observed that
the suggestions made regarding delay and arrears in respect of civil cases will
also hold good for criminal cases.

. 397 We feel that in view of dealy in trial of criminal cases alse on
account of adjournment it is desirable to incorporate the following additionat
provision in the light of the decision in State of Gujarat v. Narender Singh
Lakhubhai: *

(f) Where the court is of the opinion that the inquiry or trial of the case
is being delayed or adjourned on account of any official belonging
to the prosecuting agency or associated with it. the court shall make
an order holding the person responsible for such act and communi-
cate the order to the concerned head of the agency for incorporating
in the service records of the concerned official as well as for recom-
mending swvitable criminal and disciplinary action against him.
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In order to further keep a check upon the court there is a need to fur-
ther provide the foliowing measures
(g) Every criminal court shali send a return in the prescribed proforma
1o the Chief Jusiice of the High Court stating the particulars of the
cases in which the adjournments were granted by them during the
inquiry or trial of cases detaiied reasons therefor”. ‘

We feel that the alorcsaid measure, if strictly adbered 10, would {urther
curtail to o great extent delay caused on _account of adjournments unduly
sought by the accused as well as the proseculing agencies.

40.1 Appointment of Special Magistrates.— In India, the Criminal Proce-
dure Code, 1598, prowided for appoimment of Hovorary Magistrates. These
magistrates were appointed by the government (o relieve the regular magisterial
courts. However, it was felt that the system was used to reward many persons
who were loyal io the government. Many persons were appointed as Special
Magistrates who did not posscss either quaiification or experience to discharge
judicial duties. 1t is also alleged that such persons were atiracted by the honour
attached to the post rather than by a sense of duty or service. They did not
have the knowledge or inclination to perform magisterial work.

40.2 After India became independent, the desirability of having honorary
magistrates was examined by a Joint Select Committce of Parliament while
considering the Code of Criminal Procedure Bill, 1970. The Committce 00K
aote of the criticism of the working of honorary magistrates but at dhe same
time did not lose sight of the possible assistance the honorary magistracy could
render to the judiciary to relieve it of some of its burden of work, The Com-
mittes came to the conclusion that the facility of appointment of Special Magis-
irates should be retained. However, safeguards were introduced in the Code
of Criminal Procedure to forestall abuse of system. S

40.3 The Code of Ciriminal Procedure, 1973 brought following chahges in
the system of special magistrates:

(i) Magisterial powers could be conferred on Special Magistrates by the
High Coust of a State and not by the State Government as was the

position earlier.

(if) The persons to be appointed as Special magistrates had to be persons
who held or had held any post under the government.

tiii) The High Courts were given the power to prescribe qualifications ot
experience in relation to legal affairs 10 be satisfied by a person be-
fore his appointment as a Special Magistrate.

(iv) The term of appointment of a Special Magistrate was restricted to
a maximum of one year at a time, and

{v) The High Courts could grant ali or any of the powers of a first class
or a second class magistrate on a Special Magistrate.

40.4 Section 13 of the Code of Criminal Procedure, 1973 which provides
for the institution of Special Magistrates reads:

(1) The High Court may, if requested by the Central or State Govern-
ment so to do, confer upon any person who holds or has held any
post under the Government, all or any of the powers conferred or
conferrable by or under this Code on a Judicial Magistrate of the
first class or of the second class, in respect ito particular cases or
to a particular classes of cases, in any local area, not being a metro-
politan area.

Provided that no such power shall be conferred on a person unless he
possesses such qualification or cxperience in refation to legal affairs
as the High Court may, be rules. specify.

{2) Such Magistrates shall be called Special Judicial Magistrates and
shall be appointed for such term, not exceeding one year at 2 time,
as the High Court may by general or special order, direct.
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(3) The High Court may empower a Special Judicial Magistrate to
exercise the powers ol a Metropolitan Magistrate in relalion to any
metropolitan area outside his local jurisdiction.

40.5 Likewise, Section 18 of the Code which provides for the institution
of Special Metropolitan Magistrates runs as follows:

(1) The High Court may. if requested by the Central or State Govern-
ment so o do, confer upon any person who holds or has held any
post under the Government. all or any of the powers conferred: or
conferrable by or under this Code on a Metrapolitan Magistrate in -
respect to particular cases or (o particular classes of cases. in any
metropolitan area within fts ;ocal jurisdiction,

Provided that no such powcr shall be conferred on a person unless he
 possesses such qualification or experience in refation to legal affairs
as the High Court may. by rules, specify.

(2) Such Magistrates shall be called Special Metropolitan  Magistrates
and shall be appointed for such term. not exceeding one year at a
time. as the High Court may, by general or special order. direct.

{3) The High Court or the Siale Government, as the case may be. may
empower any Special Metropolitan  Magistrate to exercise, in any
local arca outside the metropolitan area. ihe powers of “a Judicial
Magistrate of the first class.

40.6 Though after the amendment of the Code of Criminal Procedhire in
1978, first class magistcrial powers can be conferred upon  Special Judicial
Magistrates, but even with second class powers the Special Judicial Magistrates
can try a wide variety of cascs. The offences enumerated in the IPC which
can be tried by a second class Judicial Magistrate are enumerated in the Sche-
due and fali in the following broad categories:

(a) Offences against public tranquillity like. being & member of  an un-
lawful assembly; knowingly joining or conducting any assembly of
five or more persons after it has been commanded to disperse;
giving  provocation with intent to cause riot: harboring persons
hired for an unlawful assembly or committing affray.

{b) Offences relating to weights and measures like fraudulent use of
false instruments for weighing: fraudulent use of false weights or
measures,

{c) Offences affecting public health, safety, convenience decency, and
morals; for example, negligently doing any act known to be likely
to be spread infection of any disease, adulterating food or drink in-
tended for sale so as to make it noxious or selling any good or
drink knowing the same to be noxious; offering for sale or issuing
from a dispensary any drug or medical preparation known to have
been adulterated; making the atmosphere noxious to health; driving
or riding on a public way so rashly or negligently as to endanger
human Jife: committing a public nuisance or singing  obscence
songs,

(d) Offences relating to religion. for example, causing disturbance to an
assembly engaged in religious worship with intention to wound the
feclings of the members of such assembly; to insult the religious
feclings of any person or uttering any word or making any sound
in the hearing of any person or making any gesture in the sight of
any person with the intention to wound his religious feelings.

{e) Offences affecting the human body like attempt to commit suicide:
© vo'umtarily causing hurt; wrongfully confining any person: unlawful
compulsory labour.

" ff) Offences relating to property like cheating; mischief. criminal tres.
pass,
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(g} Criminal intimidation. insult and annoyanece, [or example. utiering
any word or making any gesture intended to insuli the molesiy of
a woman:, appearing in a public place in a state of intoxication and
thereby causing annoyuance to any person.

In addition, a large number of crimes related to violations of special Acts.
such as Municipal  Acts and bye laws, Cinematography Act. Police Act  ure
ammenable to the jurischction of a Special Judicial Magistrate.

40.7 Many State Goveenments and Union Tersitosies have, however, not
appointed spectal  magistrates which led to the delay and arrears of crimi-
nal cases. The stalement of contents of the affiduavit filed before the Supreme
Courl in Kadra Pahadia & Ors. v. Stare of Bifiar™ veveals that  State  of Maha-
rashtra has not taken action to make request to the High Court under section 13
and (8 of the Code on the plea that it has forw:irded o proposal 1o the Centrai
Government to  amend section 13 of the Code. Likwise. the Stale of Uttar
Pradesh has also not taken any initiutive in this  direction. tn the Siate of
Karanataka even though the State Government has taken initiative and written
to the High Court. the High Court has not yet finulised the proposal. In
: Staic of Kerala. there is no such appointment. However, in the State of
Himachal Pradesh the provision has also been invoked and the High Court has
framed rules and has conferred powers on three officers. In the State of Bihar,
the government has also moved the High Court to confer powers to judicial

istrates. Howover, no notification has been issued. Likewise, in the State
of Punjab the Government has written to the High Court under section 13 and
I8 and the proposal is still pending in the High Court. The State of Assam
has, however, appointed 97 LAS. (Oificers as Special Judicial Magistrates. So
far as Delhi is concerned, despite the fact thal two lakh traffic cases were pen-
ding in magistrate courts, it has not taken any action to appoint judicial magis-
trates of the 2ad class under section 6(4) and Meropolitan Magistrates  under
section 18 of the Code. This is not a happy state of affairs. In view of this
the Supreme Court in Kadra Pahadia v. Srate of Bihar (supra) issued certain
directions with a view to ensure that the machinery contemplated by those pro-
visions would be put into effect with the view {o clearing of the backlog of petty
criminal cases and further relieve the magisterial court of over work so that it
is able to attend to more serious business.

40.8 In the Chief Ministers & Chief Justices conference held in 1993,
Resolution was adopted expressing the view that the provisions of the Code
of Criminal Procedure, 1973, in regard to appointment of Judicial Magistrates of
2nd class. Special Judicial Magistrates and Special Metropolitan Magistrate.
should be put to use by identifying cases which they are empowered to deal with
under the Code.

40.9 In various workshops organised by the Law Commission in various
States. it was generally agreed that the system of special magistrate be revived
with certain modifications.

'40.10 The Law Commission has considered the varions difficuliies
experienced in the working of the system of honorary magistrates in the pre-
1973 period.  We feel that in order to meet the situation leading to delay in
disposal of cases and to activate disposal of cases and timely action in the
matter, fiew section 23A  be inserted in the Code providing that the “State
Gavernment may. after coasultation with the High Court review the strength
of courts once in two years for setting wp a new/additional court depending
upon the pendeacy of the cases therein.”

40.11 We feel that there is need for appointing more Special Magistrates
lo deal with the above types of ciiminal cases. We, therefore, suggest neces-
sary changes be made in sections 13 and 18 of the Code of Criminal Procedure
in the following maoner:

(i) In every district or metropolitan area there may be as many Special
Magistrates at such places as the State Government may after
consultation with the High Court, by nofification specify to be
manned by a person who holds or has held any post in the Govern-
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ment.  local authoritics or corporations provided he possesses such
qualifications and expericnce as the High Court by rules specitied
in the legal affairs.

Such Magistrates shall be appoinled by the High Court and shall
be called Special Magistrates.

Such Magistrates shall be appointed for such term. not exceeding
iwo years at a time, as the High Court may. by general or special
order. direct,

Such Magistrates shall have all er any of the powers undes  1his
Cods of a | class or a IT class Magistrale as the High Court may
conler.

41. Dispospal of old cascs

41.1 The Supreme Court in the very recent epoch-making jndgment of
‘Commaon Canse’ « registered  saciety through its Directors v. Union of India”
showed its deep concern over the unduly prolonged pendency of criminal cases
when it observed :

“1t is a matter of common experience that in many cases where the persons .

are accused of minor offences punishable not more than three years
or even less—with or without fine, the proceedings are kept pend-
ing for years together. If they are poor and helpless, they lanquish
in jails for long periods either because there is no one to bail them
out or because there is no one to think of them. The very pen-
dency of criminal proceedings for long period by itself operates as
an engine of oppression. Quite often, the private complainants
insiftute these proceedings out of oblique motives. Even in cases
of offences punishable for seven years or less with or without
fine—the prosecutions are kept pending for years and years together
in criminal courts. lu a majority of these cases, whether instituted
by police or private complainants, the accused belong to poorer
sections of the society, who are unable to afford competent legal
advice. Instances have also come before courts where the accused,
who are in jail, are not brought to the court on every date of hear-
mg and for that reason also the cases undergo several adjourn-
ments.”

From the aforesaid observation it is evident that in order to ensure and
obviate the pendency of criminal proceedings for long period, which by itself
operates as an engine of oppression, it was considered essential to issue appro-
priate directions 1o protect and effectuate the right to life and liberty of the citi-
sens guaranteed by Article 21 of the Constitution.

The relevant excerpts of the directions relating o delay in c¢riminal trial
and eflect thereof are given below:

2t Where criminal proceedings are peuding regarding traffic offences in

Ab}

any criminal court for more than two years on account of nom
serving summons to the accused or for any other reason whatso-
¢ver, the court may discharge the accused and close the case.

Where the cases pending in criminal courts for more than two years
undey I.P.C. or any other law for the time being in force are com-
poundable with permission of the court and if in such cases trial
have still not commenced, the criminal court shall, after hearing
the public prosecutor and other parties represented before it or their
advocates, discharge or acquit the accused, as the case may be,
and close such cases.

3{c} Where the cases pending in criminal courts under LP.C. or any other

law for the time being in force pertain to offences which are mnon-
cognizable and bailable and if such pendency is for more than two
years and if in such cases trials have still not commenced, the
criminal court shall discharge or acquit the accused, as the case
may be, and close such cases.



13

2%dy Where the cases pending in criminal courty under 1.P.C. or any otljer
jaw for the time being in force are pending in connection with
offences which arc punishable with fine only and are not of recur-
ring nature. and if such pendency is for more than one year and
if in such cases trials have still not commenced, the criminal court
shall discharge or acquit the accused. as the case may be, and
close such cases,

%¢€) Where the cases pending in criminal courts under I.P.C. or any other
law for the time being in force are punishable with imprisonment
upto one year, with or without fine, and if such pendency is for
more than one year and i in such cases trials have still not com-
menced, the criminal court shall discharge or acquit the accused.
as the case may be. and close such cases,

2f) Where the cases pending in criminal courts under 1.P.C. or any other
law for the time being in force are punishable with imprisonment
upto three years. with or without fine, and if such pendency s
for more than two years and if in such cases trial have still not
commenced, the criminal court shall discharge or acquit the ac-
cused. as the case may be, and close such cases,

3. For the purposes of directions contained in clauses (1) and (2) above,
the period of pendency of criminal cases shall be calculated from
the date the accused arc summoned to appear in the court,

4, Directions {1y and (2} made hercinabove shall not apply to cases of
offences involving: (a) corruption. misappropriation of public funds.
cheating, whether under the Indian Penal Code,  Prevention of
Corruption Act or any other statute; (b) smuggling, foreign ex-
change violation and offences under the Narcotics Drugs and Psycho-
tropic Substances Act; (¢) Essential Commodities Act, Food Adul-
teration Act, Acts dealing with Environment or any other econo-
mic offences: (d} offences under Arms Act, Explosive SubStances
Act, Terrorists and Disruptive Activities Act. (e) offences relating
to the Army. Navy and Air Force: (f) offences against public
transquility: {(g) offences relating to public servants, (h) woffences
relating to coins and Government stamp, (i) offences relating to
elections, {j) offences relating to giving false evidence and offences
against public justice: (k) any other type of offences against the
State: () offences under the Taxing enactment: and (m} offences
of defamation as defined in Section 499 T.P.C.

5. The criminal courts shall try the offences mentioned in Para (4) above
on a priority basis. The High Courts are requested to isSue neces-
sary directions in this behalf to all the criminal courts under their
control and supervision.

6. The criminal courts and all courts trying criminal cases shall take
appropriate action in accordance with the above directions. These
directions are applicable not only to the cases pending on this day
but also to cases which may be instituted hereafter.

41.2 We have carcfully persused the aforesaid directions from the point
of view of speedy trial.  The aforesaid directions Taid down under para 2(b).
however. do not cover the offences which are compoundable without the permis-
sion of the Court. We feel that the scope of para 2(b} be widened to cover
all offences which are compoundable without the permission of the Court but
which could not be compounded.

41.3 The directions given by the Supreme Court prima facie are appli-
cable only to cases where trial has not commenced. It is a matter of common
knowledge that even though trial has commenced but is still kept pending inordi-
nately many a time without justifiable reasons. We are of the view that in
such cases also some remedial measures on the same lines have to be evolved.

With reference to para 2(b)} of the direction, we feel that if the trial
has commenced but not concluded then in such cases (under IPC) which are
compoundable without the permission of the Court or cases ynder any other law .
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for the time heing in force for offences punishable upto one year, are pending
n the criminal courts for more than two years then the criminal court shall after
hearing the public prosecutor and ot c¢r parties represented before it or their
advocates discharge or acquit the accused.  Likewise, where the cases under
iPC which are compoundable with the permission of the court or in cases under
any other law for the time being in force for offences punishable up to three
years arc pending in the criminal courts for more than three vears then the
criminal court shall after hearing the public prosecutor and other parties repre-
sented before it or their advocates, discharge or acquit the accused as the case
may be and close such cases.  The difference in approach adopted by us in
the above categories of offences is necessitated in view of the minor nature of
offences mvolved in the said calegories without permission of the court.

41.4. Likewise, the directions wunder paras 2(c), (d). {e) and {f) do not
deal with the situation where the trials are commenced but not concluded within
the period specified therein. In order to meet the situation the directions even
under those paras should be made applicable on the same lines to such cuses
wiete the trials are commenced but not concluded and delayed without justifiabie
reasons.

41.5. For the aforesaid purposes the trial shall be deemed to have com-
menced when the accused appears in pursuance to the summons/warrant issued
by the court.

41.6. In computing the period in respect of the case pending trail after
commencement but not concluded, the period of delay aitributable on the part
ol the accused or his counsel shall be excluded.

41.7. We are of the opinion that the aforesaid directions should not be
made applicable to cases where the accused has bcen convicted more than amce
or against whom more than one case is pending,

41.8. We have made the aforesaid suggestions in respect of cases where
trial has commenced but not concluded and kept indefinitely in view of the fact
that the direction given by the Supreme Coutt in c¢Ommion cause <caSe (supra)
would not apply to such cases. It is a matter of common knowledge that in
suck cases, the parties have to undergo greater siress and strain as they remain
bound over or remanded to custody.

41.9. We are also of the view that these directions should be made appli-
cable only to the pending cases and not in respect of the future cases which may
be launched. However, in respect of the future cases there should be a perio-
dical review from time to time preferably every three years and on the lines
laid down by the Supreme Court Legal Aid Case (supra)y and also in Hussainara
Khatoon” and Hussainara Khatoon{(VI1)". ' '

42. In R.D. Upadhyay v. State of Andhra Pradesh & Others." the Supreme
Court ¢mphasising the right to speedy trial guaranteed under Article 21 of the
Constitution directed the State Govt. to nominate/designate ten  Additional
Judges to take up exclusively trial and decide long pending cases of murder
within a period of six months. This is an important measure to be adopted
wherever it i$ necessary. -

43. QOnit apart from the observations made above pilot projects have
been undertaken in some States by utilising the services of Retd.  District
an:l Scssions Judges to preside over the courts where backlog is heavy.  Such
pil -t irojecis may be adopted for disposal of cases pending for more thaa two
years. We also feel that crash programme for establishing such courts to deal
with old cases have to be worked up in each State and put them into operation
immediately.  These steps, in our opinion, would reduce the arreurs.

44. Other Measures

44.1. We are of the view that there should be a periodical review of the
strength of the courts to. effectively deal with arrears pending in thé courts and-
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accordingly it is of the view that a mew section 23A should be incorporated
under the Code of Criminal Procedure which shall provide that the State Govern-
ment may after consultation with the High Court review the strength of courts
once in two years for setting up a nmew/additional court depending upon the
pendency of the cases therein in order to meet the situation leading to delay in dis-
posal of cases and to activate disposal of cases and timely action in the matter.

44.2. There is a general complaint that there is undue delay in the serv-
ing of summons or execution of warrants issued by the court which in turn
results in the delay of the trial.  Likewise, service is not made at the correct
residential address which again results in delay., At present the service system
is completely in the hands of the police in criminal cases who take their own
time as they are otherwise employed. It is a common experience that more
than 259% -cases are adjourned due to mnon-appearance of the accused. It is,
therefore, higlily desirable that a separate process serving agency directly under
the control of the courts is established so that these delays can be avoided.

44.3. Lack of police personnel to escort the accused to the court is yet
another cause for the delay, non-production of the accused by the police due
to lack of police persomnel is causing delay in a number of cases. Therefore,
a special machinery has to be provided with proper vehicles for producing the
accused before the court on each date in time.
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CHAPTER XXII

CONCLUSIONS AND RECOMMENDATIONS

1. In the light of the discussions made in the earlier chapters of this
report the Commission is of the opinion that it is essential to make appropriate
amendments in the Code of Criminal Procedure, 1973, particularly for rendering
Speedy Justice. We have also examinéd the proposed changes brought out in
the Code of Criminal Procedure (Amendment) Bill, 1994,

2. We have indicated in each chapter of the report, the provisions which
should be made in lieu of, or in addition to, the existing provisions, and also
the amendments, both major and minor, to be made in them. We do not
consider it necessary to give a complete summary of all the recommendations
made in the foregoing pages. The main changes proposed by us are set out
below in broad outlines.

3. There should be a separate and exclusive cadre of investigating
agency to investigate grave offences in every district subject to supervision by
the higher authorities. When a case is taken up for investigation by an officer
of such agency, he should be in charge of the case throughout till the conclusion
of the trial. He should take the responsibility for production of witnesses, pro-
duction of accused and for assisting the prosecuting agency.

(Ch. 11, para 7)

4. The police official entrusted with the investigation of grave offences
should be separate and distinct from those entrusted with the enforcement of
law and order and other miscellaneous duties. rate investigating agency
divectly under the supervision of a designated Superintendent of Police be con-
stituted. The hierarchy of the officers in such agency should have adequate
training and incentives for furthering effective investigations. The respective
Law and Home Departments of various State Governments may work out de-
tails for structuring and betterment of their conditions of service,

(Ch. Il para 9)

5. The officials of the investigating police force be made responsible for
helping the courts in the conduct of cases and speedy trail by ensuring timel
attendance of witnesses, production of accused and proper co-ordination wi
prosecuting agency. Other necessary steps should also be taken for promoting
efficiency in investigation. Accordingly, that necessary changes in the Police
Acts, both Central and State, Police Regulations, Police Standing Orders, Police
Manuals, be made by the Home Department in consultation with the Law
Departments of State Governments.

(Ch. II, para 9)

6. A Directorate of Prosecution be established as provided in clause 4
of the Code of Criminal Procedure (Amendment) Bill, 1994, and new section
25A be inserted. However, sub-section (4) of new section 25A placing the
public prosecutors appointed under section 24(1) to condugt cases in the High
Court to be subordinate to the Director of Prosecution need not be there as, the
Public Prosecutors appointed exclusively to conduct cases on the appellate side
in the High Court should be differentiated from those prosecuting officers ap-
pointed to conduct cases in the lower courts. Accordingly, sub-section (4) of
the proposed section 25A be deleted.

(Ch. IIl, para 12)

7. The structuring of the proposed Directorate of prosecution shall be on
the lines recommended by the National Police Commission. Some of them
may be earmarked to advise the investigating agencies and to examine whether
there is a fit case for filing the charge-sheet, However, the Govertiment while
appointing Public Prosecutors and Assistant Public Prosecutors under sections

117



118

24 and 25 shall, as far as practicable, appoint sufficient number of woman Pu-
blic Prosecutors and Assistant, : Public- Prosecutors so that they can effectively
deal with cases involving women who are under 18 years of age and in respect
whom offences under sections 354, 376, 376A to 376E (both inclusive} proposed
by the National Commission for Women and 509 of the Indian Penal Code,

(Ch. I, paras 9, 10 & 13}

8. In view of the recommendations to establish the Direciorate of Pro-
secution, section 25(3) and section 302 to the extent that they enable police
officers to conduct prosecution, needs to be suitably amended.

(Ch. 11, para (7)

-9, Regarding law of arrest in view of the guidelines enunciated by the
Supreme Court in Joginder Kumar's case and also the consequent recommenda-
tions of the Law Commission in its 152nd Report on *“Custodial Crimes” the
new sub-section fo section 41 be inserted in the Code. Further a new section 414
be also inserted in the Code.

(Ch., 1V, para I1)

10. The police custody need not be during the first fifteen days of re-
mand alone. A provision should also be made for a fresh police custody, if
sought by the CBI during investigation but it should not exceed 15 days in the
whole. Accordingly, Section 167(2) be amended.

(Ch. V,paras 1 & 2)

_ 1. In order to eliminate the discrimination against the poor and the
indigent accused in the grant of bail for bailable offences, clause 40 of the
Criminal Procedure Amendment Bill, 1994 seeks to amend section 436 of the
Code to make a mandatory provision that if the arrested persons accused of a
bailable offence is an indigent and cannot furnish security, the court shall release
him on his execution of a bond without sureties. The amendments referred to
above as those are consistent with the Supreme court’s prenouncements and
juristic opinion that poor accused committing bailable offences should not be
denied bail on the basis of indigency.

{Ch, VI, paras 84 & 8.5)

12. Section 436A be inserted in the Code as a protection for undertrail
prisoners accused of nom-capital offences and released on bail as contained in
Clause 41 of the Code of Criminal Procedure {Amendment) Bill, 1994 except
the words “instead of the persopal bond with or without sureties” occurring in
the proviso to clause 41 of the Bill.

(Ch. VI, para 10)

13. In order to make the provision under Section 437 more stringent and
ensure that the accused released on bail does not interfere or intimidate the wit-
nesses section 347 be amended as provided under clause 42 of the Code of Cri-
minal Procedure (Amendment) Bill, 1994,

(Ch. VI, para 11)
14. The provision contained under Section 438 regarding anticipatory
bail should remain in the Code but subject to the amendments suggested in

clause 43 of the Code of Criminal Procedure (Amendment) Bill, 1994 which
provides adequate safegvards. oo

(Ch. VI, para 18)
15. To eliminate the pemicious evil of professional and fake surelies in

the bail process Section 441-A be incorporated in the Code as provided - in
clause 44 of the Code of Criminal Procedure (Amendment) Bill, 1994,

(Ch. VI, paras 19.4 and 19.5)
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16. In keeping with the tune of amendments to sections 436, 437, 438
and the msertion of sections 436A and 441A. the amendment of Sub-section &)
of section 446 on the lincs set out in clause 45 of the Bill be inserted,

(Ch, VI, paras 203 to 20.5)

17. A new section 437A be serted empowering all the criminal  courts
{including the Ist appellate court) to take bail and bail bond before the conclu-
sion of the trial or disposal of the appeal requiring the accused to bind them-
selves 1o appear before the next appellaie court; in case an appeal against ac-
guiital or an appeal for cnhancement is filed in the higher court. Such a bond
shall be in force for a period of 12 months from the date of judgement  dis-
posing of the cuse either by trial court or by the [st appellale court as the case
may be. We feel, the twelve months limit would be enough to cover the period
of limitation for processing and filing of such appeals.

(Ch. VII, para, 2)

18. Sumimons Procedure be dispensed with. Accordingly, Chapter XX
be deleled. The definition of warrant case be amended as one relating to an
offence punishable with imprisonment for a term exceeding three years. Like-
wise, definition of summons cases be amended relating to an offence not being
warrant case summarily triable. Section 260 be also amended that all summons
cuses as per the proposed definition should be summarily tried and the megis-
trate shall have the power to award sentence of imprisonment only up to a
period of six months or a fine up to Rs. 3000. However, in case of serious
nature if the Magisirate is of the opinion that it is undesirable to try summarily,
he may convert the same into a warrant case and. try accordingly after giving
sufficient and valid reasons.  Sub-sections (1} and {2) of the section 260 be
amended accordingly. The new comprehensive procedure as per the amended
Section 262(2) and also in the existing sections 263 and 265 shall be followed.

{Ch. VII, paras 12, 13, 14 & 15)

19. Tn cases arising out of a police report, all the statements having been
recorded during investigation should be supplied in advance and the cross-
examination should proceed continuously. In the case of other types of case
arising otherwise than on police report also, evidence already recorded before
issuing process would be available furnishing sufficient material for Cross-exa-
mination, and many adjournments just for the purpose of ca ing on further
cross-examination can be avoided. = Accordingly," l-E';)ctions 2422X3) and 246(4)
be amended.

(Ch. VIII, para i7)

20. The statements of material witnesses recorded under section 164
which could be more authentic and also prevent the witnesses  from turning
hostile. Further sections 161, 162, 164 and 172 be amended on the lines suggest.
ed in Chapter IX, para 7. This course is more salutary and will prove to be
very effective in rendering criminal justice in a speedy manner. However, the
changes contemplated. namely, setting up and separating the investigating
agency, and structuring the same and appointment of large number of magis-
trates will take some time. We, in the alternative, recommend to retain the
provisions of sections 161, 162 and 172 as they are but with some checks in the
direction of improving the authenticity of such statements recorded by the police
and also obtaining signatures of the persons examined, if they are literate,
Further, a copy of the statement should be given to the deponent under acknow-
ledgement and also send them to the Magistrate and to the. superior officers.
That provision would ensure against any error or malpractice being committed
by the officer. -

(Ch. TX, paras 7. 8, 11, 12, 13 & 15)

21. The allowances payable to the witnesses for their attendance in courts
should be fixed on a realistic basis and that payment should be effected through
a_simple procedure which would avoid delay and inconvenience, . Section 312
of Cr. P. C, and the rules made thereunde; will have to be suitably amended.
They should be paid allowances for all the days they attend. Adequats facili-
ties should be provided in the court premises for their stay, The treatmient
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afforded to them right from the stage of investigation up to the stage of con-
clusion of the lriai snould be in a Glting manner giving them due respect and
removing all causes which contribute to any anguish on their part.

(Ch. X, para 6)

22, Listing of the cases should be done in such a way that the witnesses
who are summoned are examined on the day they are summoned and adjourn-
ments should be aveided meticulously. The lists should be prepared in such:
a way that a day or two are devoted continuously to all cases of a particular
police station and cases should not be proceeded mechanically just according to
the chronological order regardless of the fact of the likelihood of their being
tried or not. The courts also should proceed with trial on a day-fo-day basis
and the listing of the cases should be on those lines. The High Courts should
issue necessary circulars to all the criminal courts giving guidelines for listing
of cases.

(Ch, X, para 7}

23, We are of the view that the Courts can take the assitance of  the
prosecutor and defense counsel and prepare the questions which are to be put
in a concise form to the accused under section 313. The Court can also permit
the filing of written ciatements by the accused as sufficient compliances with
section 313

(Ch. XTI, para 6}

24, On the aspect of compounding of offences under sub-section (2) of
scction 320 {offences compoundable with the permission of the court) we re-
commend that sections 324, 325, 335, 343, 344, 346, 379, 403, 406, 407, 411,
414, 417, 419, 421, 422, 423, 424, 428, 429, 430, 451, 482, 483, and 486 should
be deleted from the table laid down under sub-section and be included in the
table to sub-section 1 of ~section 320. Further, Section 498A be inserted in
table under sub-section (2) of section 320 whereby it can be compounded with the
permission of the Court,

(Chapter XII, paras 4 & 10)

25. There is no provision mentioned in the tables appended to the Sec-
tion 320 regarding compoundability where the accused js constructively liable
under Sections 34 and 149, IPC. If the provision is left as it is, then only in
respect of subsfantive offences mentioned in the tables, compounding is possible
and not in respect of cases of constructive lability for the same offence. Like-
wise, in respect of offence of rioting resulting in the offence mentioned in the
two tables, there is no provision for compounding. The offences punishable
under Sections 147 and 148 of IPC commitied during the same transaction, the
transaction being one and the same, where the guilt is proved, the accused are
o be convicted under all those sections. It will be anomalous if one part of
the ofence is compoundable and other part remains non-compoundable where
the convictions are capable of being made under both the provisions. Accord-
ingly, we are of the view that sub-section (3) be amended suitably, :

(Ch. XII, para 3)

. 26, We recommend that  the concept of plea bargaining may be made
applicable as an experimental measure, to offences which are liable for punish-
ment with imprisonment of less than  seven years and/or fine including the
offences covered by section 320 of the Criminal Procedure Code. Plea bargain-
ing can also be in respect of the nature and gravity of offences and the guantum:
of punishment. However, plea bargaining should not be available to habitual
offenders, those who are accused of socio-economic offences of a grave nature
and offences against women and children.

(Ch. X111, paras 8 & 9

.. 27, A plea bargaining can be availed to by the accused in the categories
of offences mentjoned above before the Court at any stage after the charge sheet
is filed by the investigating agency in police cases and in respect of private
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complaints at any stage after the cognizance is taken. An Or'_der passed by the
court on such a plea shall be finat and no appeal shall lie against such an orgler

passed by the Court accepting the plea.
_ {Ch. XIII, pasra 9.6)

28. A separate chapter XXIA on Plea Bargaining be incorporated in the
Code of Criminal Procedure on the lines indicated in para 7 to 9.9.

(Ch. X111, paras 7 to 9.10)

29. The recommendations of the Law Comimission in its 114th Report on
Gram Nyayalaya regarding appointment of presiding officer may not be feasible
because serving Munsifs /Civil Judges will not be able to shoulder the additional
hiirden of presiding over Gram Nyayalavas in the rural areas., As it s, there
is uocket explosion in the civit courts and the civil justice delivering system is
wlversely aftected by the phenomenon of huge backlog of cases leading to long.
Jefays in disposals. Resiricting to serving judicial officers only prevents the
vonsideration of retired judicial officers and other personnel who have served
in the government in various capacitics. Engaging lawyers by the parties 10
appear before the Nyaya Panchayats would introduce technical legal formalities
into the system leading to delays in the disposal of cases. Indeed it would
frustrate the very purpose for which the Gram Nyayalayas are being introduced.

{Ch. XIV, para 6

30. The state should enact legislation on Nyaya Panchayats to suit their
local needs and conditions. The Andhra Pradesh Mandala Nyaya Panchayats
Biil. 1995 may be adopted as a model on the composition, powers and jurisdic-

tion of the Nyaya Panchayats.
' (Ch. X1V, para P

3L In view of the weaknesses of the existing provisions for compensa-

tion to crime victims in the criminal law. it is necessary to incorporate a new
Section -357-A in the Code. S
) : {Ch. XV, paras 13 & 1T

32. A time limit should be fixed for the period of postponement of trail of
insane undertrial. Indefinite postponement is ap infringement of the personal
libertly and righis of insane undertrails. In order that personal liberty is not
arbitrarily deprived in the name of therapy, it is essential that the period for
which the enquiry or trial can be postponed, should be subject to limitation.

IFor the accused whose condition is treatable and who can be better
equipped to defend themselves postponement of trial furthers fair trial. For
incurables postponement is of little utility and only operates as a mechanism
for- punishing without trial. 1t, therefore, seems approptiate that they should
be discharged of the charged offence. If their mental condition makes them " a
danger to themselves or others ie. they are incapable of looking after them-
selves and nobody is available who is willing to look after them, then the pro-
- cedure for involuntary civil commitment should be initiated to institutionalize
these persons. Accordingly, sections 328, 329, 330 of the Code in respect of
pre-enquiry and pre-trial proceedings be amended.

(Ch, XVI, paras, 12, 14,415 & 16)

33. Regarding maintenance under  Section 125 the increase in ‘ceiling
from Rs. 500 to Rs. 1500 suggested in the 1994 Bill would not serve the
purpose owing to spiralling inflationary conditions. Nor altogether dropping -
the ceiling limit is desirable. Justice would be done to awardees if the ceiling

is raised to Rs. 5000,
(Ch. XVII, para 5)

34. Under the existing law, there is no right to appeal against an order
passed by the magistrate under section 125. Only a revision is possible. There
is need to amend the law providing right to appeal.

(Ch. XVH, para 9.1)
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35, Summary trail procedure for recording evidence ete, under section 126
be adopted and the evidence by way of affidavits also he made admissible.
Accordingly section F26{2} be amended.

(Ch. XVII, para 9.3

36. 1t is necessary to empower the magistrate to attach the property of
the person liuble to pay maintcnance and sell in order to recover the amount.
If the husband is employed, the magistrate shall have power to direct the em-
ployer to deduct the amount of maintenance and arrange the payment, To
give effect to this suggestion, section 128 has to be amended suitably,

(Ch. XVH, para 94)

37, An absoulte condition provided in proviso (o clause (a) of Bill for-
mulated by the National Commission for Women, namely, that an offence under
section 376 of the Indian Penal Code (rape) shall be tried oy by any such
court presided over by a woman may not be feasible in practice always. The
word “only” be substituted by “"as far as practicable” in the proviso.

(Ch. XVIIL, para 4.2)

3B. The age of the woman to be questioned only in the presence of her
parents etc. should be eighteen and not fiffeen as suggested by the National
Commission for Women.

(Ch, XVIIL, para 5.4)

39. Scction 160 be amended on the lines suggested by the National Com-
mission for Women subject to certain modifications. In sub-section (3) the age
of “twelve years” be raised to “eighteen years” in conformity with the Conven-
tion on the Rights of the Child. The recommendation made in sub-section (4)
of National Commission on Women Bill is not practicable having regard to the
present condition and dearth of female police officers. It may also not be prac-
ticable for the victim or any person interested in her to approach the person
mentioned in sub-section (3), Instead sub-section (4) may be amended to the
effect that where a female police officer js not available and to contact the per-
son mentioned in sub-section (3) is difficult, the officer in charge of the police
station, for reasons to be recorded in writing, shall proceed with the recording
of the statement of the victim in the presence of a relative of the victim,

{Ch. XVIIL, para 6.9)

40. The insertion of section 164A as  recommended by  the National
Commission for Women is eminent desitable subject to the modification that
medical examination be made preferably by a female medical practitioner.
Further a speedy and defailed medical examination of rape victims by doctors
is essential for effective trial of rape offences. Likewise speedy despatch of the’
report to the investigating officer is also necessary. -

(Ch. XVIIL, para 7.3)

4L, Some of the amendments to section 327 mentioned in  the Bill pro-
posed by Yhe National Commission of Women are mot practicable. According-
ly, in sub-section (2}, the word “only” be substituted by the words “as far as
practicable” because to [limit such  trials only by women judges as man-
datory would unduly delay the trial. However, the amendment in sub-section
(3) litting the ban on printing or publication of rape trial proceedings but man-
dating confidentiality of the names and addresses of the parties be made.

(Ch. XVTIL, para 12)

42, The Women prisoners be exempied from the rigour of' section 433-A
of the Code for the reasons set out in Chapter XVIII.

(Ch. XVIII, para 15.7)
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43. In order 10 make the provision explicit so as to give benefit of set-off
to the life convicts also section 428 can be amended by adding the words “‘or
imprisonment for life” after the words “seatenced to imprisonment for a term.”

{Ch. XIX, para 2)

44. After section 144 a new section i44A is t0 be inserted in the Code
to enable the District Magistrate to prohibit mass drill (or training) with arms
in puoblic places, in order to curb tﬂc militant activities of certain communal
organisations and to strengthen the hands of the State authority for effectively
checking communal tension.

(Ch. XX, para 5.1)

45. Section 176 be amended to provide that in the case of death or dis-
appearance of a person or a rape of a woman while in the custody of police.
there shall be a mandatory judicial inquiry and in case of death, examination
of the dead body shall be conducted within twenty-four hours of death,

(Ch. XX, para 5.2)

46. A new proviso to sub-section (I} of section 190 of the Code be inserted
to empower a magistrate to anthorise further detention in custody of an accused
person for a period not exceeding a week, after recording reasons, during the
interim period of submission of the police report and before taking cognizance
of the offence disclosed by the police report. Such a provision is necessary to
enable the Magistrate to pass an order of remand where it is not possible for
him to take cognizance of an offence under clause (b) of section 190,

(Ch. XX, para 5.3)

: 47. Two provisos to sub-section (1) of section 389 of the Code be added

to the effect that the Appellate Court would give notice to the prosecution before
releasing a convicted person on bail, if he was convicted of an offence punishable
with death, imprisonment for life or imprisonment for a term of not less than
ter years and also to enable the prosecution to move an applicalion for cancella-
tion of such bail granted by the Appellate Court. ©

(Ch. XX, para 5.7

48. A proviso be added to Section 428 providing for a set-off of the
period of detention during investigation and trial against period of 14 years of
actual imprisonment. This amendment is necessary so that the convicted accused
can get a benefit of th%&)eriod suffered by him as detention during the trial and
investipation being set against period of 14 years mentioned in section 433A.

{Ch. XIX and XX)

49. In respect of bailable offences, there are instances where the person
has to remain in jail for his, inability to furnish bail, il the case is disposed of.
The amendment of section 436(1) to make mandatory provision to release such
indigent person on an execution of a bond without sureties, is a salutary provision.

{Ch, XX, para 5.9

50. The new sub-section (4) added to section 46 to prohibit to arrest
of a woman after sunset and before sunrise except in unavoidable circumstances.

(Ch. XX, para 6.3)

51. A proviso be added to section 46(1) regarding the arrest of a woman
providing that where the woman is to be arrested and submission to custody on
an oral intimation the arrest shall be presumed. However, we suggested that exist-
ing sub-section (2) will be numbered as sub-section (3) and sub-section (3) as.
sub-section (4),

(Ch. XX, para 6.3)



--52. A new section 164A be inserted in the ‘Code to provide for a 'ﬁ':edical
cxammauon of the victim of rape by a registered medical practltmner

{Ch. XX, pdrd 6?)

53. A new sub-section (3A) be added (o section 173 to enable the police
to take nole of the desire of the parues o compound offences. even at the stage

nf tnvesllgalmn
(Ch. XX para 68}

84. In ordér 10 guald dgamsl the arbitrary exero&se of power and 0.
reduce reckless acquittals. section 378 be amended providing an appeal against
an order of acquittal passed by a Magistrate in respect of cognizable and non-
bailable offéiica filed on a police report to the Court of Session as directed by the
District Magistrate. In respect of all other cases.filed on -a police repert, an
appeal shall lie to the High Court against an order of acquitfal passed by any .
other court other than the High Court, ~as directed by the State . Governmeut
The power to recommend appeal in the first category is sought to be wested in
the District Magistrate and the power in respect of second category would continue
with the State Government, Section 376 be accordingly amended prescribing
limitations for filing the appeal and limiting the scope thereof.

" {Ch. XX,paras 6.12" and 6.13)

* 88, A new Section 436A be inserted providing for release of underirial
pnsoners who are in jail for a long period, with necessary modification.

(Ch XX, para 6 14)

56. Te combat with the problem of adjournments the measures as laid
down under order XV1I of the Code of Civi! Procedure be inserted in  the Code.
Further an additional provision as laid down in Siate of Gujarat v, Narendar
Smgh Lukhubka: 1995 Vol. 1 Crimes 445 be incorporate.

Ch XXI para 42? and 42 8)

57, There i ncad for appomtmg more Special Magistratcs to dcal wnth
minor nature of criminal cases. Necessary changes accordingly be made in
sections 13 and I8 of the Code of Criminal Procedure.

(Ch XXI, Para 43.11)

538. Thc Court may consader matenals produced by the accuscd affecting -
the very majntainability of the case at the preliminary stages contemplated under”
sections 227. 236 and 248 as well as in the prellmmary stages of the summary tnais

(Ch. XXI, Para ‘H}

59. In ordcr to minimise the long pendmg cases, it is necessary to adopt
the directions given by the. Supreme Court in Common Cauise v. Uni%n of India
1996(4) SCALE 127 with certain modifications. Further the -directions  given
by the Supreme Court should not be made applicable -to, cases where the aocused”
ftas been convicted more than once or against whom more than one case is
pending. Moreoves, the directions of the Supreme Court should be made appli-
cable only to pending cases and not in respect of future cases. However, there
should be a permdlca] review from time to tlme preferably every three years,

(Ch XXI para 41 9)
60, It is hlghly desirable a separate Process Serving Agency under the

control of couorts be established to avoid delay in the service of summons or
execution of warrants issued by the court.
(Ch, XXI para 41,3),

61. A special machinery should be provlded in order to procure vghwle.s
for producing the accused beforé the court on each date any time.

(Ch. XXT, para 41.4)



125

62. There should be a periodical review of the strength ol the courts
to effectively deal with the arrcars pending in the courts and accordingly a
new Section 23A be incorporated in the Code.

(Ch, XXI1, para 41.2}

63. The Court may consider materials produced by the accused which
affects the very maintainability of the case at the preliminary stages contem-
plated under sections 227. 239 and 245 as well as in the preliminary stages of
the summary trials.

(Ch. XXI. para 30

We recommend accordingly.
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