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Dear Dr.M.Thambi Durai,

I am forwafd1ng herewlth 163rd report on "The Code
of Civil Procedure (Amendment) Bitl, t1g9g97",

2. The Law Commission was requested by the Government
of India (Ministry of Law, Justice and Company Affairs) to
undertake comprehensive revision of the Code of Civil
Procedurs, 1$08. 1In January, 1998, the Commission took wup
the subject and decided to do the exercise in two nhases,
In the first phase, the Commission proposed to express its
views on the various amendments suggested by the Code of
Civil Procedure (Amendmant) 8111, 1997 which was introduced
as an official Bi11 in the Rajvya Sabha. In the second
phase of the work, the Commission intends to take up the
revision of the Code in its entirety since a comprehensive
revision of the entire Code would take comparatively longer
time. ’

3. The Commission issued a comprehensive questionnaire
on the subject to elicit informed opinion on saveral
provisions and proposals contained in the Amendment Bill,
The Commission also held three conferences at Delhi,
Allahabad and Hyderabad through the assistance of concarnad
Chief Justices of the High Courts. There was an excellant
response in the conferences from the members of the Bar,
subordinate judiciary and Judges of the High Courts, The
responseg received on the various gquestions have also bean
considered by the Commission . '

4, The Commission 1is of the opinicon that certain
changss recommended in the report need to be incorporated
in the Code of Civil Procedure (Amendment ) Bill, 1997 to

attain the objective of speedy and effective justice.

With regards,

Yours gingerely,
15 '
o

. !
3 [\-n}-\\..k/ »
(B.P.JEEVAN REDDY)

Or.M.Thambi Durai, -
Hon’ble Minister for Law, Justice
and Company Affairs,

Shastri Bhawan,

New Delhi,
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CHAPTER~I

TRO TION

1;1. Scope of the Report:~ The Law Commission of India was

requested by the Government of India (Ministry of Law, Justice
& Company Affairs) to undertake comprehensive revision of the
Code of Civil Procedurse, 1908. The Commission took up the
matter in January, 1988. It decided to do the exercise in two
phases, In the first phase, the Commission proposed to
express 1its views on the various amgndments suggested by the
Code of Civil Procedure (Amendment) Bill, 1997 (Annexuéé-&!
{(hereinafter to be called the Amendment Bill) which was
introduced as an official bill in the Rajya Sabha. In the
secong bPhase of the work, the Commission proposes to take up
revis%on of the Code in its entirety since a comprehensive
revision of the entire Code would take comparatively longer
Lime.

1.2. Issuing of Questiopnaira and holding conferences:With

a view to elicit informed opinion on several provisions and
proposals contained in  the Amendment Bill, the Commission

prepared a questionnaire (Annexure-B) containing as many as 43

questions. Under each guestion, the Commission mentioned
briefly the meaning of the proposed amendment - and also
indicated the possible responses and interpretations of the
pfoposed amendment. Wherever hecassary, relevant cass law was

alsc indicated to facilitate clear and informed responses. It



wWas, howevetr, made clear that the views, if any, expressed in
the questionnaire by the Commission did not represent its
Final views but were only tentative opinions put forward with
a view to eliciting effective and informed responses from

members of the Bar, Bench and other persong concerned with the

1.2, Besides communicating ths questionnaire to an
concerned,  the Commission also held three conferences at

DaThi, Allahabad and Hyderabad. The respective Chizf Justices

weire  requested  to arrange  the conferences  which | they
aracelully odid, The conference at Delhi was moderated by Ms.
Justice Leiia  Seth, Member, Law Commizssion while the

canferences at  Allahabad and Hyderabad were moderated by the
Chaivman. There was an excellent response at  all  the three
conferences from the members of the Bar, subordinate Judiciary
and Judges of  the High Court. In many cases, they expressed

feir views in writing, The Commission prepared a  record oF

the peocesedings of  all  the three conferences, briafiy
recording the various views expressed by the participants. .
1.4, The Comnission is  grateful to all  those who have

Favoured us with their views in response to the questionnaire

2 have addressed their views during tie conferences organised

[
1

by the Commizzion. The replies on the various questions have

(=

Cetvend G oSt careful consideration.



1.0, Impoitance of the subject:- The Commission has been

repeatedly  voicing concern  in its various reports about the

quality of the Jjustice delivery system in the country. Thus,
in its 127th report  on ‘Resource  Allocation for

Infra-Structural Services in Judicial Administration - (A
continuum of  the report on Manpower Planning in Judiciary: A

Blusprint)’, the Commission cbservaed as Folilows:
|

iD

"1.1 Ever since men have begun to reflect upon  tha

-

elations with 2ach other and upon vicissitudes of the
fiman Jot, they have been pre-cccupied with the

meaning of justice and a popular belief has been  that

1
o
-
)
T

LS can only be obtained through court, That

;
ingelf gives credence, credibility and respectability
Lo the  court system. But Tike any other institution,
Lhe system has to constantly justify its existence by
rendering the service expected of it. The moment it
21ls or falters, the credibility and respectability
devatues, For a functioning demacracy, court system,
whe s justice is obtained even against the State, iz a
pre-requisite.  Therefore, the court system, whenever
it is under an  unbearable Joad, requires thaorough

.

T

—examination and its restructuring with a view to

FiG it

U |
Mot

in

fficient, people and result-orientad.

L

e

(41 len, quoted in the Report of the Labour Laws Raview

Commities, 4 (Gavernment of Gujiarat, 1974))."



1.2 The Universal Declaration on  Human

Rights provides that:
"Everyone has the right to  an
effective remedy by the competent
national  tribunals for acts violating
the Ffandamental vights granted by the
Constitution or by Taw”. {Art.18,
Universal Declaration of Human Rights
approved by the Geaneral Assembly of

the United Mations).

Expounding the fundamental principles of Justice

iider Ty iig ther Declaration, in another report, the Law

i

Commiszsion had observed as under:

"Equality is  the basis of all modern systems

af Jurisprudence and administration of
Jjustice... Ih sa Far as a person is unable to

chtain access to a cowrt »f Jaw for having his

wirrongs  redressed or  for gdefending himself

against a criminal  charge, jgstice becomes
rezqual  and  laws which are meant For his
protection have no meaning and to that extent
fail in their purpose, (LCT i14th Report on

Reform of Judicial Administration’, p.5&7).~



1.5.%. Failure on the front of providing adegquate and easily
accessible courts of justice is one of the principal
causes of popular dissatisfaction with the
administration of Justice. This was voiced way back

in 1906 by Dean Roscoe Pound in his famous speech as

follows:

“The dissatisfaction stems from unmanageable
backiog of casas, mounting arrears and
1nordinqte delay 1n disposal of cases 1in
courts at all. levels 1lowest to the highest
coupled with exhorbitant expenses. This has
attracted the attention not oniy of the
members of the Bar, consumers of Jjustice
(1itigants), social  activists, legal
academics, Parliament, but also the managers
of the court.” (Quoted 1in H.T. Rubin, The

Courts, Fulcrum of the Justice System, 208).

1.5.2. The Commission in 1its 127th report also pointed out
that the expression "access to Jjustice” had different
connotations, The road blocks in the access.to justice could
be high <cost, geographical dJdistance, adverse cost-benefit
ratics and the inordinate delay in search of illusory justice.
The State was responsible for removing all road blocks in the
access to  justice. Accordingly, the State should ensure that
the system is equally accessible to all and should lead to the

results that were individually and socially just.



1.5.3 The concept of access to justice has undergone
significant transformation. Earlier, the right to judicial
protection meant the aggrieved individual’s formal right to
litigate or defend a claim., It did not require active State
action for this purpose. Their preservation only required
that the 8tate did not allow them to be injured by others.
Relieving 'legal poverty’, that is, incapacity of many to make
full use of the law and institutions was not the concern of

the State. (M.Capelletti, Access to Justice, 6-7 (Book 1)

(vide paragraphs 2.2 and 2.3 of the 127th report of the Law

Commission, cited supra).

1.5.4 The procedure is the handmaid tco the substantive
rights of the parties. [Sukhbir Singh v. Brij Pal Singh,
(19987) 2 SCC 200]. Substantive Taws determined the rights and
ocbligations of citizens but the procedural laws, which are
equally il not less important, prescribe the procedure for the
enforcement of such rights and obligations. The efficacy of
substantive laws, to a large extent, depends upon the quality
of the procedural laws. Unlass the procedgre is simple,
expeditious and inexpensive, the substantive laws, however
good are bound to fTail in their purpose and object.

1.5.5 Besides, as the Commission observed in its 1tdth

L1

report on Gram Nayayalaya, Chapter V, para 5.3 that -



"5.3 It would be unwise to lock at the probiem from
the point of view of court management only. In other
words, it would be very imprecise to examine the
matter from the aspect of ever-growing court dockets.
Such an endeavour has to be guided by the aspirations
proclaimed in the Constitution of India. Article 39A
of the Constitution of India directs the State to
secure that the operation of the legal system promotes
Justice, on a basis of equal opportunity, and shél],
in particular, provide free legal aid, by suitabie
lTegislation or schemes or in any other way, to -ensure
that opportunities for securing justice are not denied
to any citizen by reason of economic or other
disabilities. This is the constitutional imperative.
Denial  of justice on the ground of economic and other
disabilities is in nutshell referred to what has been
known as problematic access to law. The Constitution
now commands us to remove impediments to access to
Justice in a systematic manner. All agencies of the
Government are now under a fundamental obligation to
#nhance access to justice....”

1.5.6. Article 33A casts a positive duty on the State to so
structure the Tegal justice system as to ensuré that its
aoperation promotes justice, on a basis of equal opportunity.
‘To  attain this object, the State has to pass suitable
tegislation or frame schemes to ensure that opportunities for

securing justices are not denied to any citizen by reason of



economic or other disabilities. Among other disabilities,
courts situated at a long distance from the habitat of the
citizens 1in search of Jjustice itself would have a dampening
effect on one’s search of Jjustice (see para 2.4 of Law

commission of India, 127th report, supra).

Therefore, while bringing about reforms in the Code,
it is quintessential to keep in view the above consiitutiona1
objectives.

1.56.7. Delay in disposal of cases threatens justice. - The
lapse of time blurs truth, weakens memory of witnesses and
makes presentation of evidence difficult., This leads to loss
of public confidence in the judicial process which in itself
is a threat to rule of law and ceonsequently to the democracy.
The rising cost of 1litigation can alsc be said to be
attributable to delay which in turn causes the litigants to
either abandon meritorious claims or éompromise for a lesser
unjust settlement out-of-court. Besides, expression of
society’'s moral outrage is essential in an prdered society
that asks its members to rely on legal processs rather than
s2lif-help to vindicate the wrongs. To avoid anarchy, fairness
has to be actually felt by the agarieved persons and it is the
caxurts which provide the systematic outlet, Obediénce Lo law

has been described as the strongst of all the forces making

for a nation's peaceful continuity and progress. (S.Shetreet,

e
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"The Limits of Expeditious Justice”, i usti 1 at

page 15) (vide paras 2.15 and 2.12 of the 127th report of Law

Commission of India, supra).

1.6.

Attempts made in the past

The Commission has made a number of recommendations in  its

earlier

reports for speedy disposal of cases and with a view

to tackling the mounting arrears pending in various courts in

the country. The relevant reports are as under:

(i)

(i1)

(111)

(iv)

{v)

{vi)

(vii)

(viii)

(ix)

{(x)

14th report on "Reform of Judicial Administratiog“
27th report on "Code of Civil Procedure, 1908°

54th report on "Code of Civil Procedure, 1908"

55th report on “Rate of interest after decree and
interest on costs under Sections 34 and 35 of the Code
of Civil Procedure, t1908"

56th report on "Notice of Suit reguired under certain
Statutory Provisions”

58th report on “Structure and Jurisdiction oflthe
Higher Judiciary”

77th. report on "Delay and arrears in trial Courts”
79th report on "Delay and arrears in High Court and
Qther Appellate Courts”

99th report on "0Oral and Written arguments in the
Higher Courts”

114th report on "Gram Nyayalaya”



(xiii)

(xiv)

{

v )

124th report on "The High Court Arrears - A  Fresh

i25th report on “"The Supreme Court - A Fresh Look”

pR—"
[3%]
b4}
ot
=

report on "Cost of Litigation”

=
™)
oy
i~

B oreport  on "Urban Litigation - Mediation as

ternative to Adjudication”

T
-
T

1326th report on "Conflicts in High Court Decisions on
Cenbral Laws - How to Foreclose and How to Resolve”
1294y report on "Urgent Need to Amend Qrder XXI, Rule

$2{(2), Code of Civil Procedure to Remove an  anomaly

wivich hullifies the Bensvalent Intention of  the
Ledislature and occasions injustice to

Suddoment-Debtors sought to be benefited.”

1454%h  report on  “Need to amend Order V, rule 13A of
the Code of Civil Procedure, 19038, relating to service

of summons  of registered post with a view to

Fforeciosing likely injustice”
{dd4th  report on  "Conflicting &~ Judiciald Decisions

pertaining to the Code of. Civil Procedurs, 1908”7
155th  report on  "Suggesting some amendments to the

Code of Civil Procedurs (Act No.V of 1908} "



CHAPTER-II

Recommendations and Conclusions Regarding The Code of Civil

Procedure (Amendment) Bill, 31997

2.1 The law relating to the procedure in suits and civil
proceedings in India (except in the case of State of Jammu and
Kashmir, Nagaland and Tribal areas of Assam and certain other

area

i

Y is contained in the <Code of Civil Procedure, 1308
{hereinafter referred to as the "Code”). The Code has been
amended from time to time by various Acts of Central and State
Legislatures. The Code is mainly divided into two parts,
namely, sections and orders. While the main principlies are
contained in the sections, the detailed procedures with regard
ta the matters dealt with by the sections are specified in the
orders, nder section 122 of the Code, the High Courts have
powsrs to amend, by rules, the procedure laid down 1in  the
orders, In exercise of these powers, various amendments have

teeen made in the orders by different High Courts.

2.2 Wwith a view to implementing the recommendations "of
Justice Malimath Committee, 129th Report of the Law Commission
of India and the recommendations of the Committee on
Subordinate Legislation {(11th Lok Sabha), and the resolution
adopted in the Law Ministers’® Conference held in Neﬁ Delhi on
F0th June and 1st July, 1997 the Government introduced a Bill
called the Code of Civil Procedure (Amendment) 8i11, 1997 for

amen3ing the Code of ¢€1vil Procedure, 1908, The B8il1



{anmexuyre-A) inter-alia, aims at expediting the disposal of
civil suits and procgedings &0 that justice may not be delaved
(see para 2 of the Statement of Objects and Reasons annexed

with the Amnendment Bil1). The Bill - also geak

14
O]

o amend

m

certain provisions of the Limitation Act, 13483 and the Court

2.3 The etrdrient Bi11 sesks Lo make sore of the following
important changes in the Code of Civil  Procedure, 13038 (as
indicated in the Statement of Otjects and Reasons annexed with
ther Bi13) -

YA by plaint  to be filed =2hall be in Juplicate
and shall be acoompanied by all the documents on which
the plaintiff relies upon in support of his claim., It
is also Lo bhe supported by an alfidavit stating  the
geaginensss ofF  the claim of the plaintiff and of the
doentteentsg o which he relizs U

) the weitien statament in Juplicate shall be
a"nmpaniwu by a7l  the docuwments and shall be Filed
withiin a period of thirty dJdays from the date of
Qervice aof  summons, Written statement is alsc to be

sppparted by an as{‘--jf-\wt;

{a) i arder  to obviate delay  in service of
syfmmns, 1h ts proposed that plaintifi shall take the

Rimmieins Trom bhe  couwrt and send it o the parties,
within twa days of the receipt thwrwnr by post, fax,
s~mail,  speed  post, courier sarvics or by such other
means as may tee directed by the ‘mutt

wWwith a view to implement the 129th Report of

=)
the Law Commission of India and making conciliation

soheme el{sctive,

3 i
Fob whee oolrt o re
f‘

L is proposed to make it obligatory
- fer the dispute, alter the [dissues
ramwd, for s t Tement either by arbitration,
iation, m«d1a tion, Judicia setblement or

o i i

throgh Lok Ada t. L is only alfter the parties Cail

o Get thedr diqufec setiied Lhrough any one of the
o attarnate dispute resolution methods that the suik
foahalt proceed Turthere  §0 the court in which it was
' r 1 1.&‘!:; ;



- 13 :=-
(e) As maximum time is consumed by the courts in
recording oral evidence which causes delay in disposal

of cases, it s Proposed to reduce such delay by
making provisions For filing of examination~-in-chief
of svery withess in the form of an affidavit. For the
cross-examination and re-examination of witnesses, it
is proposed that dt shall ba recorded by a
commissionar to be appointed by the court and the
2vidence recorded by a Commissioner shall become part
of record of the suit:

(1) With a view to implement the recommendations
af  the Committee on Subordinate Legislation (11th Lok
Sabha) relating to steps to reduce unnecessary
adjournments, it is Proposed to make it obligatory for
4 Judge to record reasons for adjournment of a case as
well  as award of actual or higher cost and not merely
netional cost against the parties seeking adjournment
in Favour of the opposite  party, Further, it is
Propased to Yimit the number of adjournments to  three
only during the hearing of a CAase;

) As the party in whase lavour an injunction has
been  granted usually causes delay on flimsy and
unreasonable grounds, it is proposed  that the party
who applies for injunction shall also fuirnish security
50 that  that party may not adopt delaying tactics
during the trial of the case:;

(h} In matters relating  to property  disputes,
particularly in matter of unauthorised construction on
the Tand of others, it has been found that, under the
2xisting provisions of the Code of <ivil Procedure, no
appilicatioh for injunction .can  be moved unless the
suit is filed first in the court having compatant
Jurisdiction. With a view to obviate this hardship,
it is propesed that a person may make an  application
Lo the court of competent Jurisdiction for appoinment
of a commission te ascertain the factual status of the
property g0 that at the time of filing of regular
SUit, the report s availabhle to the commissioner
relating to the factyal status of  the property  in
dispute: '

{i) With a view to implementing recommendations of
stice V.3, Malimath Committes, it is proposed that
ne further appeal against the Judgment of a single
2 shiall Yie even in a petition under article 226

or 227 of the Constitutien: and :

J wWith a view to reduce delay, it is propesed
nat the court shall, on the date of pronouncement of
Judgenment, simultanecusly provide authenticated copies
Fthe judament to the parties. Appeal shall be filed



T ST R et

in the court which passes the decree and no notice
shall be served on the advocates of the parties in the
' court of first instance.

3. The Bill seeks to achieve the above objects.”

2.4. A perusal of the Amendment Bill shows that there are
36 clauses which contain Various amandments, substitutions,
omissions and insertions, -The Amendment Bil1l also contains
notes on clauses of the Bill which furnish the necessary
background for amending the existing provision or for
insertion of new provision in the Code. A memorandum
regarding delegated 1legislation points out the provisions
under which the Government or the High Courts can frame rules.
For facility of comparison with the existing provisions of the
Code which are sought to be modified by the Amendment Bil1, an
extract of such provisions is also appended to the Amendment

Bi1l at internal pages 23 to 38 thareof.

2.5. The Commission intends to specifically deal with and
make racommendations on the following clauses in the Amendment
8111, namely, clauses 2, 7, 10, 11, 12, 13, 14,‘ 15, 16, 17,
18, 19, 20, 23,, 24, 26, 27, 28, 30, 31 and 32, which appear
to bring about radical changes in the Code. In respect of
otherfclauses of the Bill, the Commissicen is in agreement with

the amendments suggested.

2.6 Clause 2 of the Amendment Bil1 proposing  to insert

sub-section (2) in  sectidn 26 making it _obligatory upon the

glaintiff to file an affidavit in support of the facts stated
in the plaint:- A similar brovision has been proposed in Order




VI. The proposal is to dnsert sub-rule (4) in Rule 15 of
Order VI providing that "The person verifying the pleading
shall also furnish an affidavit in support of his pleadings”,

Obviously, this would cover the written statemsnt also.

2.6.1. The response of members of the Bench as well as the
Bar has been uniformly against the ahove proposals. The
general view expressed by them 1s that such a provision wqu1d
only add to the delays in disposal of suits. It was submitted

that ther

i

are enough provisicns in the existing law to dea?
with Talse and malicicus averments in the pleadings and that
this additional requirement would not make any differance, By
way of example, the participants 1in several conferences

el

1]

reed Lo a similar requirement in suppoit of facts stated

in thé writ petitions and counters and other affidavits filed

i

in the writ proceedings which had in no manner operated as a
check upon the tendency to maks false statements., It was also
obiservad that the pleadings acquired the character of evidence
with the filing of affidavit in support of the pleadings. In

sSuch an ey

()

nt, a party could even call the other party to
cross-examine him with respect to the Facts stated in his

pleadings,

2.8.2. The Law Commission is, however; of the opinion that
the proposed amendments are salutary and may, at least to some
extent, check the tendency to make false avermants in the
pleadings. In this connection, the Commission recalls the

following observation of George Bernard Shaw..."” the theory of

.



legal procedure is, if you set two Jliars to expose one
another, truth will emerge*. Probably it was meant as a
satire, made in his typical style, on the type of pleadings in
courts and to emphasise the tendency to make false averments
in the pleadings. This tendency has certainly to be checked.
EveL if the parties 1in two to five per cent cases could be
dealt with appropriately for making false statements ip - the
bleadings, it would greatly help in arresting this tendency.
In any event, the measures pProposed may be tried out on an
experimental basis and if it is found to cause further delays,
as apprehended by many participants in the conferences, the
same could be reviewed. It should, however, be clarified that
the party swears to the correctness of only the facts stated
in the pleadings and not to the questions or propositions of
law, if any, stated therein. It should also be open to the
party to say in his affidavit which of the facts are true to
his knowledge and which of the facts he believes to be true on
the basis of information received by him. It may not be
inappropriate to refer to observations of the Supreme Court in

the following cases:

In Dhananjay Sharma v. State of Harvana, (1995) 3 sSc¢

757, p.38, it was held:

“...The swearing of false affidavits in judicial

procedings not only has the tendency of causing

obstruction in the due course of judicial proceedings
—

-

but has also the .tendency to impede, obstruct and



interfere with the administration of Justice... The-

due process of law cannot be parmitted to be 8lighted
nor  the majesty of law be made a mockery by such acts
or  conduct on the part of the 'partiés to the
Titigation or even whi1e‘ appaaring as witnesses,
Anyone who makes an attempt to impede or undermine or
obstruct the free flow of the unsoiled stream of
Jjustice by resorting to the filing of false evjdence
commits criminal contempt of the Court and renders
himse1f liable to be dsalt with in accordance with the
Act. Filing of false affidavits or making false
statement on oath in CourtsJaims &t striking a blow at

th

1]

Rule of Law and no Court can tgnore such conduct
which has the tendency to shake public confidence in
the Judicial dinstitutions because the very structure
of an ordered 1ife ig put at stake. It would be g
great public disastaer if the fountaion of Jjustice is
allowed to be poisconed by'anyone resorting to filing
of false affidavits oy giving of false statements and
Fabricating fTalse evidence in & court of law. The
stream of justice has to be kept clean and pure'and
anyone soiling its purity must be dealt with sternly
50 that the message percolates Toud and clear that no
one can be permitted to undermine the dignity of the
court  and  interfere with the due course of judicial

proceedings or the administration of Justice.,.



In Mghan_Singh v. Late Amar Sinah _through the LRs,

1998(5) SCALE 115, the Supreme Court stressed the consequences

of filing false affidavits in courts, by holding as under:-

“36...Tampering with the record of Judicial
proceedings and filing of false affidavit,in a court
of  law has the tendency of causing obstruction jn the
due course of justice. It undermines and obstructs
free flow of unsoiled stream of Justice and aims at
striking a blow at the rule of law. The stream of
Jjustice has to be kept clear and pure and no one can
e parmitted to take liberties with it by soiling its
puUrity. Since, we are prima facie satisfied that the
tenant has filed false affidavits and Lampered with
Judicial record, with a view to eradicate the evil of
perjury, we consider it appropiriate to direct the
: Registrar of this Court to file a complaint bafore the
Appropiriate Court and set the criminal law in

motion.,.."

In view of these rulings, the Law Commission considers

that the suggested amendment is appropriate,
2.7 Clause 7 of the Amendment 8i11 proposing to_insert

gection 82, enabling and/or obliging the Court to explore the

possibility of alternative mathods of dispute resolytion viz,,

reonciliation, mediation, _arbitration, Judicial _settlement or

—

settiement through Lok Adalat:- Coming to the proposal, it may



be hentioned that there was good amount of debate on the same.
Almost a uniform opinion was expressed by both the members of
the Bench and the Bar that the Court should not bs asked to
undertake the exercise contemplated by proposed Section 89.
Doing 80 would 1invite comments and suspicion upon the
neutrality of the court as an impartial arbiter, it was
submitted. While formulating the terms of settlement or while
reformulating the terms of a possible settliement after
receiving the observations of the parties, it may happen that
the court may be obliged to express some opinion on a
particular aspect of the dispute which may not be 1iked by one
of the parties, Soﬁe procedural difficulties (e.g. absence
of provision for a reference to arbitration in a pending suit
in the present Arbitration Act) were also pointad out.
Accordingiy, several alternatives were suggested by the
participants, One of the alternatives suggested was that
instead of dinserting proposed section 89, the existing Order
XAXII-A may be suitably amended to cover all suits. Another
suggestion which appeared to have gathered large amount of
support was that after the issues were sett]ed, every suit
should be necessarily sent to a committee or board of
conciliators comprised of senior lawyers and retired Jjudicial
officers enjoying high reputation for integrity and
competence,  Such a committee or board will decide, after
hearing the parties, whether the suit should be referred to
any of the alternative modes of dispute resolution mentioned
in sub-saction (1) -of section B89. It was explained that

generally speaking, there was good amount of interval between



the framing of the issues and the commencement of the trial
and as such a mandatory reference to the committee or the
board would not, really result in de1éying the trial or the
digposa] of the suit. Some others, however, expressed an
apprehension_ that khi?e this suggestion may be possible to
implement in cities and big towns where a number of senior
lawyers and retired Judicial officers were avai1a§1e. there
may be difficulties in implementing the same in smaller towns
where there was only one ocourt and there were not enough

senior lawyers or retired judicial officers of high integrity.

2.7.1. The Law Commission is of the opinion thaﬁ‘ proposed
sezction 89 may be suitably modified to provide as under:

(a) After the settlement of issues in every suit (when both
the parties would have also filed their basic documents as
required by the proposed provisiona relating to filing of
documents along with the pleadings), the suit shall be
referred to a board of conciliators to explore whether there
existed elements of settlement which were acceptable to the
parties and if it appearedlto the bgard that such e1emgnts of
settiement did exist, they sha]T refer the suit for
arbitration, judicial settlement or settlement through Lok
Adalat. Method of conciliation could be tried by the Board
itself if found feasible. Such reference could be made either
after reformulating the terms of possible settlement if the
board  found  the same feasible and advisable or without such

reformulation, as the gase may be.



(B) The presiding Officer of the principal civil court
in every city and town shall constitute, in consultation with
his senior colleagues, a Board of conciliators consisting of
retired Judicial officefs and senior lawyers of known

integrity and competencsa.

(¢} A time Timit should be prescribed withip which the
board of conciliators shall compiete its work i.e., either
refer the suit to arbitration/judicial settliement or
settiement through Lok Adalat- or bring about a settiement
through conciliation -if it Ffinds that such a course was
advisable or report to the court that it could not find any
elements of settlement which might be acceptable to the
Parties and that, therefore, any referance of the suit to
arbitration/conciliation/judicial settlement or settlement
through Lok Adalat was not warranted or advisable. This
period could range between 4 months to one year, as may be

specified by each court.

(d) To dalete the alternative mode of “mediation”
menticoned undsr clause (2) of sub-section (1) of the proposed
section 89, Mediation by a court could be resorted to at any

stage of the procesdings and it should not be stipulated as a

2

atfter of law either at the stage of the issues or at any
subsequent stage. Such a course is always open to the court
and there is no reason to define or codify it. Accordingly,

clause (d) in sub~section (2) of Section 89 might be deleted.

I

;

i
1



Section 89 may be redrafted in the light of the

aforesaid recommendations.

2.8 Clause 10 of the Amendment Bill proposing _to
substitute existing section 100A:- By virtue of this

amendment, the Latters Patent Appeal against the judgement and
decree of a single Judge made in an appeal preferred under
section 96 of the Code as well as the Letters Patent Appeal
preferred against the Judgment and order of a single Judge in
an aFDTication made under article 226 or article 227 of the

Constitution is sought to be done away with altogether.

2.8.1. So far as the proposal to abolish the Letters Patent
Appeal against the judgment and order of a learned singla
Judge made on an application undar article 226 is concerned,
there was a strong and uniform opposition against the proposal
from hoth the members of the Bench and the Bar. Such a move
would only result  in adding enormously to the burden of the
Supreme Court because the only remedy then available would be
to approach the Supreme Court wunder article 136 of Fhe

Constitution.

2.8.2. 3o far as article 227 is concerned the position is the
same. However, the procedurs followed by different High
Courts in  this behalf is not uniform., For axample, in the
High Court of Andhra Pradesh- and probably in some other
southern High Courts toolﬂgn appliication under article 227 of

the Constitution is treated and registeved as a civil ravision



p?tition. In such a situation, there is no question of any
L;tters Patent Appeal against the order made on such an
application/petition. In some other High Courts,however, an
application under article 227 is generally treated on par with
an application under article 226. Yet another distinctiva
practice peculiar to Allahabad High Court appears to be that
by virtue of Uttar Pradesh High Court (Abolition of Letters
Patent Appeal) Act, f962. Letters Patent Appeal’ stands
abolished against the orders of single Judge made on a writ
petition (a petition under article 22§ of the Constitutiqn)
preferred against the Judgment and orders of tribunals and

other quasi-judicial authorities.

2.8.3. The Law Commission 1is of the opinion that so far as
the proposal to abolish Letters Patent Appeal against the
Jjudgment and order, whether interim or final of a single Judge
made  on an application wunder article 226 or article 227 is
cencerned, it is neither advisable nor desirable. Quite a few
of the writ petitions disposed of by single Judges in various
High Courts involve substantial stakes and have serious
consequences both for the State as well as ;he citizens.” Very
often, the writ petition is an original proceeding. At any
rate, it is an original proceeding in a civil court i.e., High
Court. There &ught to be at least one appeal against the
order made by a single Judge on applications p?éferred under
article 226, The proposed move is certainly not in public
interest because in many cases the public interest may suffer

i€ such a proposal 18 given effect to. The Law commission,



therafore, strongly recommends against the move to abolish the
Letters Patent Appeal against the Judgment and orders made by
a single Judge on an application made under article 226 or
article 227, wherever it 1is available at present. The
existing practice prevailing in various High Courts ought to
be continued. In fact, by virtue of the aforementioned UP Act
of 1962, a large number of appeals are being preferred in the
Supreme Court against the judgment and orders of single judges

made in writ petitions fTiled in the Allahabad High Court.

2.32.4. Now coming to the proposal to abolish the Letters

Patent Appeal against the Judgment and decree of a ~single

Judge made in an appeal against the original decres (i.e.,
under section 96 of the Code), two strands of opinions can be
said to have emerged 1in the various conferences and in the
responses rreceived from the various governments, organisations
and individuals. While one view is to continue the existing
practice without any change, the other view is to Timit this
right only to substantial questions of law arising from the
Judgment of a single Jjudge on the lines of saction 100 of the
Code., A few participants supported  the proposal  in - its
entirety. The opinion ultimately expressed by a majority of
the}participants/respondents is that the provision of Letters
Patent Appeal against the 1nterimXinter1ocutory orders made by
a single Judge in such first appeals should be done away with
though  the letters patent appeal against the final
Judgment/decree  should be retained in a restrictad fashion.

It was suggested by some df the Hon'ble Judges of the High



Court that not many Letters Patent Appeals were filed against
the judgment and decrees of single Judges in first appeals and
that even among those filed, a majority wera dismissed at the

stage of admission itself.

[ ¢

2.8.5. The law Commission is of the opinion that so far as
the final judgment and decrees made in first appeals (appeals
preferred against the Judgment and decree in an original suit)
are concerned, it is both advisable as well as desirable that
the Letters Patent Appeal should not be abolished altogether
against such judgment and decree. The suggestion to restrict
the Letters Patent Appeal in  such matters to substantial
Questions of law only on the Tines of section 100 of the Code
is laudable and deserves to he accepted. This suggestion is
made in  view of the fact that according to the law laid down
by the Supreme Court and certain High Courts, in suech Letters
Patept Appeals even questions of fact are open to review,
thouéh as a matter of practice, the Letters Patent court
ordinarily respects the concurrent findings of fact. Be that
as it may, the restriction of the Letters Patent Appeal to
substantial questions of law alone woulsd not op1y restrict and
reduce the number of such Letters Patent Appeals but would
drastically cut down the admission rate of such appeals, No
such appeal should be permitted against interim/interlocutory

orders.
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2.9 Clause 11 __of the Amendment Bill Droposing to
A
substitute the existing section 102:- By this amendment, not

only the value of subject-matter of the suit is sought to be
raised from Rs.3000/- to Rs.25,000/-, even the existing
restriction as to the nature and character of the suit is also
sought to be done away with. In other words, according to the
propbsed/substituted section 102, there shall be no second
appeal at all where the amount or value of the subject-matter

of the original suit does not exceed Rs. 25,000/-.

2.9.1. While some  participants/respondents supported this
propesal, quite a few of them opposed  the removal of
restriction as to the nature and character of the suit while
welcoming proposed enhancement of va}ue of the subject-matter
from Rs. 3000/- to Rs. 25000/-. It was pointed out by
several participants  that having regard to the provisions
contained in section 11 of the Code incorporating the rule of
res  judicata, many decrees made by the courts in suits the
value of the subject-matter whereof is less than Rs..
25,000/~ may operate as res judicata even in matters of far

higher value,

2.9.2. The Law Commission is of the opinion that while the
amount  or va1un of the subject- mqtter of the or1g1naT suit in
proposed secf1on 102 be raised from RS.25 200/ to Rs.50,000/-,

the proposed removal of  restriction as to  the hature and
charactey of the suit may be dropped. (At present, the

provision is Timited to sufts of the nature cognizable by



courts of Small Causes.) It may be remembared that a second
appeal is not available on all points but is restricted .only
to substantial questioné of law. In such a situation,
abolition of second appeal altogether in all matters the value
of subject-matter whereof does not exceed Rs.25,000/- may not
be an  appropriate step. The reason for the Law Commission
Irecommending the raising of monetary limit From Rs. 25,090/to
Rs.50,000/- 1is that generally speaking, money suits are
comparatively simple suits which fact is recognised and
arfirmed by the fact that the Legislature has thought it fit
Lo enact Order AKAXVII-providing for summary procedure in many
money siiits  irrespective of the monetary value théreof.
Situation may be differsnt  in the c¢ase of other types of
suits, In this connection, it may be recalled that suits for
mare permanent injunction are valuod at a low figure unrelated
to the value of the subject-matter of the suit, This is
indeed permitted by the various court-tees Acts. Therefora, a
provision of the nature proposed may result in grave injustice

in such cases.

2.10 Clauvga 12  of the A mepdment Bill proposing to delete

the existing clause (b)) of the proviso to_sub-section (1) of

Fection_ 115 and _the further addition of sub-Section (3) in

section 115.:-There was almost uniform oppogition to the
proposal to delete clause (b) of provisoe to sub-section (1) of
saethion 116, It was submitted that such a power should be

avaﬁﬁab)e Lo the High Court to correct instances of failure of



Justice or of orders causing irreparablé injury. It was
submitted that deletion of the said clause would only result
in more remands by the appellate courts. Only a few members
ol the subordinate judiciary in the State of Uttar Pradesh
supported this provision. o far as the insertion of
sub-section (3) s concerned, it was generally welcomed by

all.

2.10.1. The Law Commission, while walcoming the insertion of
sub-section (3) in section 115, is of the opinion that the
proposal  to detlete clause (b)) of the proviso to sub-section
(1) is not advisable nor would it gerve the purpose of- spesdy
disposal of suits, May be, it is true, that in some States
interference under section 115 is being made very Tiberally
and  without due regard to the restrictive language of the
section. That is certainly a feature to e  deprecated and

discouraged. The High Courts and the other authorities

14

x2rCising powers of revision (in the State of Uttar Pradesh,
r.
the power of revision has been conferrad upon the District

Judges) should always bear in mind the significance, the

object and the purpose underlying Section 9% of the Code,
Section 99 is premised on the supposition that each and avery

infraction of a procedural provision in the Code does not
warrant interference by the appellate court and that
interference with a 'judgment and decree is Qarranted only
where such infraction has resulted in substantial prejudice to
the party. This is the spirit behind section 9% which  says,

No  decree shall  be “reversed or substantially varied, nor
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ghall any case be remanded, in appeal on account of any
misjoinder or non-joinder of parties or cause of action or any
errror, defect or irregularity in any proceedings in the suit,
not affecting the merits of the case or the Jurisdiction of
the Court.” But the proposal to delste clause (b) of proviso
Lo section 1156 (1) on the ground of frequent interference by

the courts exercising powers of revision may not be warranted.

-4

he  remsdy ties elsewheres, namely, exercising restraint and

i
[

f—?isc1p11ne while exercising power of revision. It may be
noted that this clause was inserted on the recommendations of
Law Commission of India, 27th report, pir.57 thereof at p.25.
In this regard the reason underlying these provisions is
quoted under pr.56 of the said report, are quoted below: -

"o

56, AS regards the second question, the Law

-

Commission after carefully considering the views
expressed hbefore it, came to the conclusion that the
right of revision against an interlocutory order is a
vaiuable rﬁght which should not b abo1isheg. The
case for retaining the right of revigion against an
interlocutory order was fairly put by an axperienced

Chiefl Justice who made the following statement before

the Law Commission:-—

"It is not unoften that a very wrong order s
made If it be made impossible to challenge
the order immediately and have it set aside

and 17 the error is 1eft to be corrected in

-
il

RN T



the appeal from the final order if and when
such an appeal is taken, the intermediate
pProceadings will necessarily all be on an
erronsous basis and it can hardly be just to
compel the parties to submit to the order

without any chance of instant redress.”

The Law Commission in the Fourteenth' Report
accordingly rec&mmended that the expression “case
dacided” in section 115 should be so defined as to
include an interlocutory order. Necessary amendment

is proposed in section 115."

The Commission feels that the reasons assigned for
introducing this clause in Section 118 as quoted under pr.56
Of 27th report of Law Commission are germane and lead to the
conclusion that the said provision should be retained. The
Law Commission, therefore, recommends that the proposal to
dzlete clause (b) of proviso to sub-section (1) of section tis
ba given up. The addition of sub-section (3) is, however,

perfectly in order.

2,011, Clause 13 of the Amendment Bill seeking to substitute

the words "not exceeding 30 davs in total “in the place of the

existing words "such period”:- Sesction 148 provides for

=nlargement or extension of time fixed or granted under the

arders of the court, .The proposal to limit the discretion of



the court in this b2half to a total period of 30 days has been

uniformly opposed by all the participants as unduly fettering

the discretion of the courts.

- 2.11.1. The Law Commission is also of the opinion that no such
restriction should be placed in section 148, Situations may
arise where thes interests of Justice may call for exercise of
power under section 148 even beyond the period proposed to be
stipulated. Any such restriction of time may in some c¢ases
even lead to failure of justice. The proposal may, therefore,

be dropped.

Anmendment of Orders

2.12. Clause 14 of the Amendment Rill  proposing to amend
sub=rule (1) of rule 1 of Order IV and proposing to insert
sub-rule (3) in_ rule 1 of Order 1V.:- The amendment to

sub-rule {1} is formal in nature and is not opposed.  But, so
far as the proposal to insert sub-rule (3} 1is concerned, it
was apprehended by many of the participants in the various
conferences  that such a rule may lead tp innhumerable
complications. Sub-rule (1) of Rule 1 aof Order TV provides
that every suit shall be instituted by presenting plaint to
the court or such officer as it appoints in this behalf while
sub-rule (2) says that every plaint shall comply with the
rutes  contained in Orders VI and VII, so far as they are
applicable. The proposed sub-rule {(3) =says that a plaint

shall wwot  be deemed to -have been duly instituted unless it



complies with the requirements spacified in sub-rules (1) and
(2). The proposed rule would give room for objection by the
defendant that the plaint does not conform to one or the other
requirements of Order VI or Order VII, which may contribute to
delaying the suits further. Moreover, from the stand point of
limitation also, the proposed sub-rule (3) may give rise to
considerable difficulty. The existing legal position is_that
the date of presentation of plaint is treated as date of
filing of suit. This rule may become inapplicable, if the
proposed sub-rule (3) is inserted. A time-limit could be
indicated within which &1} defects in and objecticns to
presentation of plaint are to be rectified. The Law
Commission, therefore, racommends that the proposed sub-ryle
(3) may be dropped and instead a time-Timit may be prescribed
within which 211 defects in and objections to the presentation
of plaint have to be vrectified. An outer time-1imit of 30

days would appear appropiriate.

2.13, C1aus

T

15 __of the Amendment 8711 seeking to amend

several Rules in Order V:i- we may deal with each of the rules

proposed to be amended separately,
(1) Amendments proposed to Rule 1{1):

The existing sub-rule (1) of Rule t of oOrder v
provides that "wWhen a suit has been duly instituted, a summons
may be issued to the defepgant to appear and answer the claim

on a day to be therein specified: Provided that no such



summonsg shall be issued when the defendant has appeared at the
presentation of the plaint and admitted the plaintiff’s ¢laim:
Provided Ffurther that where a summﬁns has bean issued, the
Court may direct the defendant to file the written statement
of his defence, 1if any, on the date of his appearance and
Cause an entry to be made to that effect in the summons”.
According to the proposed/substituted sub-rule (1) the
defendant is required to file his written statement "on - such
day within thirty-days from the day of institution of the suit
as may be specified therein” in the summons. Though the fifst
proviso  is  not proposed to be amended, the second proviso as
amended, provides that where the defendant Fails to file a

writt

D

n statement on the date prescribed in the main body of
subsrule (1), the defendant shall be allowad to file the same
“on such other day which shall not be beyond thirty days from

th

1]

date of service of summons on the defendant, as the Court
may think fit". It is true that the proposed amendment is
inspired by a concern for expaditious progreass of the suit but

at the same time, it is necessary to take into account the

1

Fractical  problems and  the realities of the situation while
Mixing such mandatory time limits. Al the_ 3uits are "not
simple in nature., Some of them are complicated, calling for a
good amount of preparation by the defendant before he can fite
LA written statement. It may happen that in some cases the
delendant may be required to gather good amount of material
cre he can lMile his written statement. Some clarifications
may also be necessary to be asked for by the delfendant with

Fespect to statements incthe plaint. A1l this cannot  happen



within the period prescribed in the proposed sub-rule (1),
While some participants, particularly the members of the Bar,
suggested that there should be no such time limits and that
the {uTe should merely direct the court to call upon the
defe}dant to file his written statement at the earliest,
having regard to the facts and circumstances of the case, some
other members, particularily members of the Bench, strongly
supported mandatory time Jimits for filing the written
statement., However, even the latter c]ass of participants
agreed that the time limits proposed 1in sub-rule(1) were
unrealistic and might re§u1t in f%iIure of  Jjustice in  some
cas=zs. There was consensus that the words “within thirt}‘days
from the day of institution of the suit” in the main tody of
the proposed sub-rule(1) should be substituted by the words
;within sixty days from the day of institution of the suit”
and similarly, in the second proviso, the words "thirty days
From  the date of service of summons on the defendant” should
be substituted by the words "ninety days from the date on

witich the period of sixty days aforesaid axpires”,

2.13.1. The Law Commission agrees with the view that the time
Vimits proposed in sub-rule(1) in the Amendment Bill are harsh
and might result in failure of justice in some cases. This
fay be particularly true in suits where the Government happens
to be the defendant. Experience shows that in cases where
Government is the defendant, it is not as prompt, as a private
party in filing the wrj;ten statement. Because of the very

natures of the working of the government departments and the



requirement of coordination and internal dorrespondence
between one department and the other, it generally requires a
longer time for filing the written statement. It is true that
in the interest of speedy disposal of the suits, the period
for filing the written statement shod]d be curtailed but it
should not be done in such a manner as to prove
counter-productives. The Law Commission is, therefore, of the
opinion that the words “thirty days” in the main body of
sub-rule(1) should be made "sixty days” and the period of
"thirty days"® prescribed in the sacond proviso to sub-rule(i)
should be made ninety days and this period of ninety days
should be calculated from the date of expiry of sixty days

prescribed in the main body of sub=rule(t).

(ii) Proposed substitution of Rule a-
2.13.2. The proposed substitution of rule 9 provides for
sending the summons to the defendant by other supplementary
means presently not specified in sub-rule (1) of Rule 9, The
existing sub-rule also places the duty of serving the summons
Upaon the plaintifr. Sub-rule (1) says that "The Court shall
issue summons and deliver the same to the p1aintiff or his
agent for service.........” While there was a general welcome
Lo the proposed sub-rule(1), which seeks to take advantage of
the new and modern methods of communication 1ike speed post,
courier service, fax and E.mail, there was uniform opposition,
Both From the members of the Bar and Bench, to the proposal to
deTiver the summons to plaintiff For being served upon the

detfendant, It was submitted that the summons should be sent



in any of the modes specified in sub-rule (1) to rule 9 by the

court itself, though at the expense of the plaintiff. An

apprehension was expressed by many participants that delivery
of summons to the plaintiff for service upon defendant may
provide room for mischief and fraud. The Law Commission
agrees with the same and accordingly recommends that while
sub-rule (1) of Rule 3, as proposed, may be adopted the yords
in the said sub-rule which provide for delivering the summons
to the plaintiff or his agent for service upon the defendant
should be deleted and the service of summons  in any of the
modes  specified by the Code should be by the court itself, no

doubt at the expense of the plaintiff.

2.13,2, 8o far as sub-rule (2) of new Rule 9 jis concerned, it
also requires to be amended in the same terms. In other
words, sending of summons through court in  the traditional
mode  shall be by the Court itself and not through plaintiff,
It was suggested that the sub-rule may stipulate that the

office/Reaistry of th

O

Court shall send the summons within

seven days of the filing of the summons with requisite charges

by the plaintiff

2.12,4, It was also suggested by some of the
respondents/participants that sub-rule(3) must provide further
that where endorsement was made by a postal employes or any
authorised person that the defendant or his agent had refus-d

to  take delivery of the postal article containiny the summons

—

2r refused to accept the summons by any other rodes specified

[RS—



i sub-rulae(1), the Court shall, bafore declaring that the
summcns had been duly served upon the defendant or his agent,
make =i appropriate enquiry and make such declaration only on
beina satisfied that the endorsement was true. For this
purpose, the court should be empowered to summon the postal
employee  or other authorised person and to record his
statement on  oath wherever called for. The Commission in its
140th Repart pr.6.1 observed that we cannot overlook™ the
fairﬂy large number of reported cases in which injustice might
havef resulted by reason of a fraud practised with the help of
a dishonest postman or lapse in tendering the article to a

wrong person. In view of this, the Law Commission agrees with

this suggastion.
Proposed new Rule 9-A:

2.13.5. It was suggested by the participants and it is also
the opinion of the Law Commission that the opening words in

sub-rule(1) of the proposed Rule 9-A should read as follows:

"The Court shall, 1in addition to and simultaneouslty

with the issuance of summons in the manner provided in

Rule 9....",

In other words, the normal mode of delivery of summons
through Court should be mandatory and obiigatory and shall be
in addition to any modes of service gpacified in  sub-rule(t)

of Ruls 8. Other amendments proposed in Order ¥V are in order.



2.14 Clause 16 of the Amendment Bill propesing  to amend

gertain_rules in Order VI:- (i) Sub-clause (i) of clause 16 of

the Amendment Bi11 proposes to omit Rule 5 of Order vI. The
said rule enables the court to direct the parties to furnish
better statement of thg nature of the ¢laim or defence;or
further and better particulars of any matter stated in‘ any
pleading. This rule 1is perhaps sought to be omittad oh the
ground that it is unhnecessary in view of the provisions for
§erving the interrcgatories and the provisions relating to
discovery and inspection. (Note on this clause indicates that
the omission is being effected consistent with other changes
proposed in  the Code). Though there was some opposition to
this deletion from among some of the participants, the Law
Commission is of the opinion that existing Rule 5 can be

safely omitted.

(i3) The proposed insertion of sub-rule(4) after sub-rule
{(3) in Rule 15 provjding that the person verifying the
Pleading 3hall also furnish an affidavit in support of his
pleadings has already been discussed by the "Law Commission
under paragraph 2.6., supra.

(iiti) The proposal to delete Rule 17 (and the consegquential
provision in Rule 18) of Order VI has been opposed uniformly
by all the participants, whether members of the Bar or of the
B8ench, A7l the participants pleaded for retaining Rule 17 but

ther

T

w

i

P two diFFerent,strande of opinion in this regard.

According Lo one view, the present rule should be left



unteouched, It was pointed out that in appropriate cases, the
Supreme Court had granted the amendment of pleadings at the
stage of appeal to the Supreme Court., It was also observed
that any number of situations may arise including the
subsequent changes in law and the subsequent discovery of new
and relevant facts, which may call for amendment of the
pleadings. In such a situation, it was suggested, the power
of the court to arant amendment on appropriate terms should
not be  interfered with in any manner. According to the other
strand of opinfon, this power of amandment should be
restricted. Members of  the Bench, in particular, suggested
that no application for amendment should be entertained once
the trial of the suit had begun. In other words, all the
amendments should be effected before the trial opened, Once
the trial had commencaed, no amendment should be granted axcept
where such an amendment was called for by a subsequent change
in taw or the happening of a subseguent event necessitating
such amendment, According to  this view, the provision for
amendment of pleadings was being misused by parties with a
view to  delay the trial and to harass the other side. It was
submitted that very often application for amendment was filed
ot the  date when  the suit was posted for trial only with a
view;to stopping commencement of the trial because the party
was not ready  or it was not convenient for it to go oh with
the trial on that occasion. It was suggested that such
attempts and tactics should be discouraged and it was for this
reason that the suggestigp had been mada that no amendment

should e allowed to be applied for once the trial opened and



that no such application should be entertained on the date on

which the trial was to commence, The Law Commission is of the

~opinion that this power of amendment of pleadings should not

be taken away. AL the same time, however, it is necessary to

eneure that this provisionh is not abused and is not used as a

means of delaying the commencement or progress of the trial.

The Law Commission, accordingly, agrees with the second strand

of thought aforementioned. 1In other words, the Rule should

zstate that no amendment of pleadings shall be granted and no

such application for amendment should be entertained, on the

date the trial is to commence except where the Court feels

that the amendment is necessitated by a change in law effected

cubsequent to the framing of the issues or on account of any

fa%t coming to the knowledge of the applicant after framing of

the dssues which he c¢ould not have discovered, with due

ditligence bafore the framing of the issues. Once the trial

commences, no anendments should be aliowed except where it is

found necessary on accaunt of the  subseguent events whether

t=gal or factual as mentioned above. Rule 18 being

consequential in  nature, does not c¢all for any separate
comment.

2.15 Clause 17 _of the Amendment Bill:~ (i) Clause 117 of

L the Amendment 8311 proposes changes in Rule 9 Order VII
dealing with ths procedure on admitting plaints. The proposal]

s

is ta substitute Rule 9 in Order VII. This may be effectgd:



subject to the caveat that the service of summons should not

be by the plaintiff but threugh the court as discussed

hereinabove while dealing with Order V.

(i1) The additional grounds on which the plaint can be

rejected as proposed in sub-clause (ii) of clause 17 of the
i

Amenﬁment Bill could alse be included subject to the rider

that it should be clearly indicated that the failure referred

to in each of the proposed sub-clauses (e),'(f} and {(g) in

rule 11 of Order VII, should be a repeated failure.,

(111 The proposed substitution of Rule 14 is a step in the
Fight direction but the only thing suggested by the
participants - with which the Law Commission agreses - is that
the plaintiflf should not be compelled to file the original
document where he apprehends that it may be tampered with -
while in the custody of the registry of the Court. It should
be open to the plaintiff to file the xerox copies of those
documents  which  he  apprehends may be tampered with while in
the custody of the registry of the court. But, he shall be
under an obligation to produce the same at thg trial or as "and

when called upon by the court.

2.15.1. A number of participants suggested that sub-rule(3) of
Rule 14 should be so worded that for special reasons to be
recorded, the court should be empowsred to allow the plaintiff
to produce  a document or copy thereof which he has not filed

with the plaint. According to the Commission, this is a good
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suggestion. Sub-rule 3 of Rule 14 may accordingly be re-cast
$2 as to enable the court to permit the plaintiff to produce a
document or a copy thereof which he has not filed along with

the plaint.

(iv) The proposal to delete existing Rule 15 of Order VII
is in order in view of Rule 14 (2) of Order VII as proposed in

the Amendment Bill.

(v) Sub-clause (V) in clause 17 of the Amendment Bill
proposes to omit the words "without the leave of the Court” in
sub-rule (1) of Rule 18. This proposal is consistent with the

formulation in proposed Rule 14.

2.16 Clayse 18 of the Amendment  Bi11:(i) The

proposed/substituted rule 1 in Order VIII provides that the
defendant shall at or before the first hearing or within such
time as the Court may pearmit, which shall not - be beyond 30
days f(rom the date of service of sunmons on the defendant,
present a written statement of his defence. This aspect has
been discussed and dealt with when dealing with Qrder v,
hereinabove. For the reasons mentionad sariier, the periods
prescribed  for filing the written statement should be as
suggested by the Law Commission while discussing the proposed

ametidients in Order V.,
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(ii) Rule 1A sought to be inserted in Order VIII is on the
samz  Tines as the proposed/substituted Rule 14 of Order VII.

Therefore, whatever we have sajd with respect to proposed Rule
14 of Grder VITI applies in all respects to this proposal as

weall,

{111 The proposed deletion of Rule 8A is consistent with

propoesed Rule 1A and is, therefore, unobjectionable except to
the extent that the power of the court to permit the defendant

Lo produce a document, which he did  not produce  with the

written statement, should be retaiped with the rider that such

Pedwezr Soutd be excercised only T special reasons to be
[ =T |r|_i|:-t

{iv) The proposed deletion of Rule 8 appears o be rather
nadvisabie, It is one thing to say that no pleading
subisequent o the writien statement of a defendant shall be

allowed Lo Le presented and it is a different thing to delete

e 3 altogethar, By deleting Rule §, the opportunity to

Tile a sdbseayent picading by way of defence Lo A sat of T or

counter-ciaim would also be taken Away wihich is a very sarioys

thing o Jdo. Such an opportunity available to the defendant
ought not to be taken away. Neither the objects and reasons
oo the Bi1Y nor the notes on clauses appeinded to the

Bi171 Furnish any reasons for the deletion of Rule 9, In

LES,  1937{A) BCALE 264, it was held while referring to
L i A A o S Y -~ ~ ~ .
I a0 2, sHhhr—



"2.... It has been held by this court that right to
File a counter-claim under Order VIII Rule 6A of the
Code of Civil Procedure is referable to the date of
accrual of the cause of action. If the cause of
action had arisen before or after the filing of the
suit, and such cause of action continusd upto the date
of Filing written statement, or extended date ~of
Filing written statement, such counter-c¢laim can be

Filed even after filing the written statement...”

In Shri Jaq Moban Chawla v. Dera Radha Swami__ Satsang,
1966(4) SCALE 585, 587, it was observed regarding the

Timitations under Rule BA:-

. "B5... The only Timitation is that the cause of action
soculd arise before the time fixed for filing the
written statement expires. The defendant may set up a
cause of action which has accrued to him even after

the institution of the suit...”

The Law Commission is, therefore, of the opinion that
either the proposal to delste Rule 9 may be dropped or it

snould be so worded that a pleading subsequent to the written

i

tatement of a defepdant shall be permitted only by way of

defence to a set off or by way of a counter-claim.



{(v) The proposal to delete Rule 10 of Order VIII means
that the court is now free to make such order as it thinks fit
on the failure of the defendant to file a written statement.
Probably, the idea behind the deletion is that Rule 10 is
super Flunus since it states the obvious. May be, Rule 10 is
Mo in the nature of guidance to the court. On the failure
of: the defendant to file the written statement, it is open to
the court either to pronounce judgment against the defendant
or to make such appropriate order as it thinks fit in the
Facts and circumstances of the case. Indeed, Rule 10 does not
contribute in any manner to the delay in disposal of suits.
May be, it would be more appropriate to retain the rdle than '
to delete L.

a -
[

z. Clause 18 of the Amendment Bill  proposing  to

substitute Rule 2 and to amend Rule § in Order  IXx:= (i) The

proposed Rule 2 as substituted in Order IX says that "Where on
the day so fixed it is found that the summons has not been
sent within the stipulated period of two days, to the
defendant by the plaintiff or his agent or [sicl] in
consequence of their failure to pay the court-fes or any
charges, 1if any chargeable for such service, the court shall
make an  order that the suit be dismissed.” (It s not
mecessary to refer to the proviso. Inasmuch as the Law
commission is recommending that the summens be  sent through
court  (and not by the plaintiff), no doubt at the expense of

the plaintiff, this Rule requires to be reworded accordingly.



The penalty should be for not paying the requisite charges,
court fee and/or for not taking steps necessary to enable the

Court to send the summons.
(i) The amendment to Rule 5 is designed only to cut down
the period for applying for fresh summans from one month to

seven days. The amendment is unobjectionable.

2.158 Clause 20 of the Amendment Bill proposing  to amend

Qrdey X:- Clause 20 of the Amendment 8311 proposes to insert
rules 1A, 1B and 1C after Rule 9 and also proposes to  amend
Rule 4 of Order X, So far as proposal to insert Rules 1A, 1B
and 1C in Order X is concerned, it may be cbserved that they
are on the same pattern as in proposed section 89 except for

th

T

distinction in the language employed in Rule 1A of this
Order  and  the proposed Section 89 which s sought to be
inserted by clause 7 of the Bi1l. Rule 1A reads as if the
court  is under a mandate to ask the parties to opt for either
mode of settlement outside the court as specified 1in the
proposed  section A9(1) and that this should te done aftar
recording the admissions and denials. On the other hand, the
proposed section 89  is  couched in an enabling language. It

enables the court to take these specific steps if it appears

to it that there exist elements of zettlement which may be
acceptable Lo the partizs. Be that as it may, the opinion
expressed by the Commission with respect to section 8% should

as well be relevant in respect of Rules 1A, 1B and i3C as

-’ —



proposed in Order X. Indeed, Rules 1B and 1C merely state the
obvious while Rule 1A, as stated above, is really intended to

effectuate the provision in the proposed section 89.

(iii) Amendment to Rule 4(1) is only by way of cutting

down the time 1imit and is a step in the right direction.

2.19 Clause 23 of the Amendment Bill: By this clause,

Rules 1 and 2 of Order XIITI are sought to be substituted. The
amendments are  in accord with the provisions contained in
proposed Order VII Rule 14 and proposed Order VIII Rule 1A,
Indeed, proposed Rule 1 of Order XIII expressly contemplates
situations where the original documents are not filed but only
copiss thereof are filed with the plaint or written statement,
a matter referred to by Commission while dealing with
amendments in the said Orders. The abligation created by the

clause under consideration is to produce the original before

r

[

the

w1
0}

tlement of the issues, It would be more appropriate if

the st

ge at which originals are Lo be produced is left to the

ur

discdretion of the court. It can be done even at the time of
triél. The matter should be left to the discretion of the
court. It would be for the court to direct the partises to
produce the original documents at the appropriate stage. With

this clarilfication, the amendments proposed in Order XIII can

aid o be in order.

[
ift

)



2.20 Clause 24 of the Amendment Bill:- (i) The émendment in

Rule 4 of Order XIV is in order. It merely seeks to cut down

the time Timit.

(i1) The proposal to delete Rule 5 OF. Order X1V,
however, is questionable. It was pointed out by the
participants/respondents that the power of amending the 1§sues
of framing of additional issﬁes should always be available to
the court and that the said power should be available to be
exercisaed at any stage of the suit. The existing Rule 5 also
empowers  the court to strike out issues which in its opinion
are wrongly framed or unhecessary. The Commission is of the

opinion that there is no sound reason to delete Rule 5.

2.21 Clause 26 of the Amendment Bill :- This ¢lause of the

Amendment BiTl seeks to substitute sub-rule (1) of Rule 1 of

Order XVII and also to amend sub-rule (2).

(i) Sub-rule (1) of Rule 1 as sought to be substituted
requres the court to record reasons in writing for every
adjobrnment of the hearing of a suit. Furthermore, the
proviso places a ceiling wpon the number of adjournments which
can ke granted to a party during the hearing of the syit.
Evidently, the adjournment contemplated by this sub-rule is an
adjournment granted at the request of a party and not an
adjournment occasioned on account of the court not teing able
Lo take up the case or aﬁg#pther reason for which the court is

ot able Lo take up the case. Even so, the members of the Bar

ift
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strongly opposed the proposed amendment while the members of
the Bench supported the amendment., One of the suggestions put
forward by the participants was that no adjournment shall be
granted at the oral request of a party and that every request
for adjournment should be made by way of an application. The
application should eitﬁer be verified by the advocate
concernad or it should be supported by an affidavit of the
party. Anothetr suggestion put forward was that instead of
placing a ceiling upon the number of adjournments which can be
Igranted to a party at its request, awarding of costs should be
made  obligatory for each such adjournment and that the“costs
should ascend steeply with every succeeding adjournment, In
other words, if the amount of cost awarded for the first
adjournment is Rs.100/- the costs to be awarded for the second
agjournment should be three hundred and so on, Yot another
suggestion put forward was that where an adjournment was
granted with costs, the costs awarded to the othar side should
be the full costs which are incurred and not an arbitrarily
determined figure., By way of example, if in a given case the
party brings his witnesses for examination but the other side
asks Tor an adjournment, the full and actual costs incurred by
the party for bringing the withesses and for making all
hecessary arrangsements in that behalf for proceeding with the
suit should be reimbursed by the party asking for adjournment.
In this connection 1t was submitted that clause (e) of the
proviso to rule 1 of Order XVII should be amended by
substituting the woirds #:may, if it thinks fit" occuring

therein with the word "shall”; another view expressed in this



behalf was that the words to be substituted ought to be
"shall, unless the court records sﬁeciaT reasons therefor”.
The members of the Bench submitted that unless a ceiling is
placed upon’the number of adjournments which could be granted
to a party,.prompt disposal of the suits could not be ensured.
It was submitted that the members of the Bar bring pressufe in
several wafs upon the coufts to grant 'adjournmentz very
often, thé opposing counsel does not oppose the reguest.
Sometimes, -a request is made by both the partises, even where
the suit is posted for trial- and the court feels helpless.

Some  of the learned trial judges suagested that once the suit

was posted for trial and the court was in a position to take

it up on that day, no adjournment whatsoever should be granted
=ither at the reguest of one party or at the joint regquest of
both the parties, unless of course it was a case of a death of
A party or some other supervening reason which made the

adiournment inevitable.

2.2i.1. In this connection, we must mention an interesting
discussion ﬁhich took place at the conference heid  at
Allahabad., . In the Allahabad High Court, there is a peculiar
practice prevalent over a long number of vyears according to
which a Counsel seeking adjournment on the ground of his
i1fness need;not send an application nor is it necessary that
the request ' is made by him or some other counsel on his
tehalf, 1in thé court., What is being done 1is that a slip
called *iliness slip’ is_sent to the Court Master/Bench Clerk,

on receiving the illness slip the Court Master/Bench Clerk
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automatically adjourns the case without even bringing it to
the notice of the presiding Judge or the Judges constituting
Ithe Bench. The\counse1 on the other side too is not informed.
"Admittedly, there have been several instances where an
advocate sends such an illness sl1plin one court of the Higﬁ
Court while he is found arguing or present in another court on
the same day. The Judges of the Allahabad Hiéh Court st(ongly
pleaded for putting a stop to this unholesome practice which
is very often resulting in abuse of process of the court. The
members of the Allahabad High Court Bar who were present and
participated in the conference tried to Justify thg. said
system though they.did admit that it was being abused by some
advocates. The Law Commission is of the opinion that this
ins{dious practice must be put an end to. The practice may
have originated in some distant past. It is not clear in what
circumstances and for what reasons such a practice began. The
fact, however} remains that not oﬁly is it a practice not
sanctionad by the Code, it appeais to run counter to the very
‘discipline, dignity and decorum of the court. It is high
time, it dis put an ehd to. It does not also appear tg be

prevalent in any other High Court.

2.21.2. In the Tight of the above discussion, it 1is obvious
Ithat the proposed sub-rule (1) of Rule 1 is a highly desirable
and salutory step. The sub-rule must, however, be clarified
to indicate that the adjournment contemplated by it meant an
adjournment granted or tque granted at the request of a party

-

and not an adjournment caused by other reasons. It should
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further be made obTigatory that even for the first, second or
third adjournment which may be granted to the party at his
request, the othér side should be compensated in full for the
actual costs incurred by it for that date of hearing. Indeed,
this aspect can be sald to be 1implicit in the amendment
prop&sed in sub-rule (2) of Rule 1. There must be a further
prov%so added to sub-rule (1) to the effect tha; no
adjournment shall be granted on an oral request of a party or
in terms of a slip or a letter given by the counsel and that
an adjournment shall be granted only on the basis of a written
application filed by a party which should either be verified
by the counsel for the party or should be supported by an
affidavit of the party. This should be so even where the
other side does not object. In a case where joiﬁt request is
made by both the sides for adjournment, the court should
impose costs upon both parties, which can be remitted to the
legal aid body'of that district or'State, as the case may be.
In sum, two more provisos should be added to sub-rule (1).
The second proviso as proposed by the Law Commission, should
say that no adjournment'sha11 be granted except on the ba§is
of a written application which is verified and signed by the
counsel faor the party or which is supported by an affidavit of
the party, the copy whereof 1is served before hand on the
counsel for the opposing parties. The third proviso should
say that an adjournment contemplated by sub-rule is an
édjournment granted at the reguest of the party and not an

adjournment granted for other reasons. It 1is, however,
—



obvious that even where the suit is adjourned for other

 reasons, the court has to record the reasons for such

adjournment as required by proposed sub-rule (1),

(ii) In the light of the above discussion it must be
said that the proposed amendment in sub-rule (2) is a we1éome

step and the Law Commission agrees with the same.

"2.22.  glause 27 of the Amendment Bill:- (i) The proposal to

delete sub-rule (4) of Rule 2 of Order XVIII does not appear
to be an appropriate one. This was proposed, the Commission
believes, in the light of the fundamental change in the manner
of recording of evidence proposed by the new Rule 4. Be that
as it may, and aven if new Rule 4 is given effec; te there is
no reason why sub-rule (4) of Rule 2 (which enables the court,

for reasons to be recorded, to direct or permit any party to

‘examine any witness at any stage)'shou1d be deleted. This

sub-rule was specifically put in by the Code of Civil
Procedure (Amendment) Act, 1976 for sound reasons and there is

no reason to undo it now,

{ii) The existing rule 4 1é sought to be substituted
altogether by a new rule. The said rule states that, "The
evidence of the witnesses in attendance shall be taken orally
in open court in the presence and under the personal direction
and superintendence of the Judge"”, whereas the proposed rule
provides that (a) the e%gmination-in—chief of a witness shall

!
be gdiven by way of an affidavit, copies whereof shall be



supplied to the opposite party by the party who calls him for
evidence; (b) the cross-examination and re-examination shall
be done before the commissioner to be appointed by the court;
(c) power is, however, retained in the court to examine a
withess in the court in the presence of and under the personal
direction and superintendence of ths Judge, for reasons to be
rec0ﬁded in writing; (d) the expenses incurred for examination
on commission shall be paid by the court or by the party
summoning the witnesses as may bé grescribed by the High
Cburt; and (e) where any guestion put to a withess is objected
to by the other side, the commissioner shall allow the same to
be put but shall take down the guestion together with his

decision.

2.22.1. With respect to this new method of examination of
withesse2s, there was a good amount of controversy in all the
conferences. While members of the Bar uniformly opbosed this
methéd, some members of the Bench welcomed it. The members of
the Bench who welcomed the new proposal were of the opinion
that this method would greatly help the court jn disposing ~“of
the suits expeditiously. In fact, it was brought %to our
notice that in several courgs, a peculiar method was being
adopted whereunder while the Judge was hearing the arguments
in one suit, the examination of witnesses in another suit was
simultaneously going on in a corner of the court. Indead, we
were told that sometimes the withesses in two different suits
were being examined in"two diffefent corners of the court

while the Judge was hearing arguments 1in a third matter.



Whenever any objection was raised or controversy arose in any
one of those suits, the Judge stopped hearing the arguments,
we were told, heard the objections and after disposing of thg
same, resumed hearing the argumenté in the third suit. This
method was being adopted, we are told, with a view to enabling
the Judges to fulfil the quota of disposals prescribed by the
High Courts. Be that as it may, we shall deal with' the

objections put forward to the new method suggested by the

propodsed Rule 4.
[
2.22.2. So far as the examination-in-chief of a witness by way
of an affidavit 1is concerned, the objection was that the
evidence given in such a fashion would not only be not an
evidence given 1in the c¢ourt - not even the evidence given
before the commissioner appointed by the court - but would be
avidence given_ before an advocate. It was pointed out that
very often words were put in the mouth of the witness which he
had not. uttered, 1In effect, it was submitted that it would be
gvidence of an advocate of the party and not of the witness.
Yot another objection put forward in this beha1f was that if
the examination-in~-chief was allowed to be tendered by
affidavit, the command o% the Evidence Act that no leading
questions couyld be put in examination-in-chief, could not be
observed and implemented. It was also submittéd that very
often many documents were marked in the course of
examination-in-chief of a witness and 4if no objection was
raised on that occasion it8elf and the document is marked, the

opposite party would be precluded from raising the objection



'!. ~

at a Jater stage. The example of marking of insufficiently or

unstamped documeqts was given and the bar in Section 36 of the

Stamp Act was relied upon.

2.22.3. S0 far as the cross-examination and re-examination on
commission is concerned, ;he objections were manifold. It Qas
submitted that the solemnity and sanctity of the court would
not be there if evidence was recorded in the office of a
commissioner or at any other premises.- It was submitted that
§ub—ru1e (7) of Rule 4, as proposed, only provided for the
commissioner taking down the question together with“ his
decision where an objection was raised by a party and the
commissioner allowed the said question to be put. The Rule
did not provide, it was pointed out, as to what should happen
in case the commissioner upheld the objection and did not
allow the question to be put. Yet another objection put
forward re1ate& to the practical aépect of the matter. It was
submitted that whenever a witness was examined on commission,
the record had to be ‘taken by a clerk of the court to the
advocate’s office or to such other premises, as the case may
be, where the evidence of the withess was beiﬁg recorded. It
was pointed out that the record could not be made over to the
commissioner and that it was necessarily to be in the custody
of a court officer. It was further pointed out that if the
recording of evidence on commission became the general
practice, a number of suits may be simultaneously opened where
the evidence was being recorded and there would not be

sufficient number of clerks available to take the files and



attend the recording of evidence by different commissionars.
Some of the participants pointed out that the conmissioners
generally did not conclude their work expeditiously and that
they go on leisurely and very often demanded facilities at
high cost hotels involving 1lunch and other miscellaneous
_expenses. It was pointed out that many of the parties might
not be able to afford the said expenses. Some others objected
that only where the withesses were examined in the court,
would the court be able not only to notice the demeanour of
the witness but also form an impression about the veracity of
his avidence and about his credibility. A1l these e1§ments
would be missing in cases of evidence recorded on commission,

they submitted.

2.22.4. On the other hand, it was pointed out by certain
members of the judiciary that the aspect of demeanour or for
thag matter the assessment of the'credibi1ity and veracity of
a Qitness by the court was no longer of any real significance
because of the large number of suits and the large number of
vwithesses who were examined by the courts every week/eyery
month. It was pointed that unless the demeanour was recorded
by the court even during the course of examination of the
withess, it could not be relied upon by the court while
disposing of the suit. It was also pointed out that in
countries like the United States of America, the entire
evidence was recorded not even before tﬁe commissionar but in
the office of the attornez/pf the party whose witness was

being examined. The said system was functioning successfully,



it was pointed out._ It was also suggested that because of the
heavy load of work, the pfesiding officer was obiiged to spend
most of the. early hours of the day in disposing of
miscellaneous matters and that if evidence was to be recorded
by the Judges themselves, not much time would be left for
hearing arguments, for study, for reflection and  for
predaration of Jjudgments. From this stand point, ?t was
submitted that the proposed Rule 4 was an extremely welcome
step. It was submitted that the examination-in-chief should
alsc be required to be recorded before the commissioner

instead of being tenderz=d by way of an affidavit.

2.22.5. After considering all the view points carefully, the
Law Commission has come to the conclusion that Rule 4 might be

redrafted as follows:~

r (a) In all suits, the subjéct-matter whereof is valued
at more\than Rs.5,00,000/-, the examination-in-chief,
cross—examination and re-examination may be done
before the commissioner to be appointed by the cgurt
excapt in cases where the court, for reasons to be
recorded 1in writing, considers that the witnesses or
some of them as may be specified by the court, shall

be examined in court;

{b) Presiding Judge of every principal civil court in

a city or town shglj prepare a list of commissioners

-~

comprising retired judicial officers and other senior



advocates who are prepared to undertake the Jjob. It
would be' appropriate if the court also specifies the
scale of remuneration of such commissioners. The

remuneration may be fixed on an hourly basis.

(c) The expenses of commission shall be incurred by
the party whose witness is being examined. Crdinarily
the evidence shall be recorded at the office of the
commissioner (if he is an advocate) or such other
place as may be agreed upon by the parties and the
commissioner, It may also be considered whether it
would not be convenient if the evidence is recorded at
some place in the court premises, wherever available.
It would also be appropriate i{if the Commissioner
undertakes this work after the court hours or during

holidays.

(d}) Even 1in suits the value whereof is less than
Rs.5,00,000/~, the examination of witnesses can be
done on commission, _1f the parties agree
thereto-subject, of c¢ourse, to the orders of the

court.

(e} The proposal to adduce evidence of a witness in
his examination-in-chief by way of an affidavit be

dropped.



(f) where a question put to a witness is objected to
by a _parfy or his pleader and the commissioner
disallows the same, the commissisoner shall record the
question, the objection and his decision thereon.
Where he allows the question to be put notwithstanding
the objection, even in'éuch a case, the commissioner
shall record the gquestion, the objection and his
decision thereon along with the answer given b} the

witness in that behalf.

(1i1) The proposal to delete Rule 17A, which was
indesed 1inserted by the 1976 Amendment Act has been strongly .
opposed by practically all the participants/respondents. The
Law Conmission is also of the opinion that there is no good
reason wh} this rule which was incorporated by the 1976
Amendment Act after due deliberation should be taken away.
The proposal to delete the sub-rule may, therefore, be

dropped.

1
i
1

2.23. Clauge 28 of the Amendment Bill:- Several amendments

suggested in Order XX appear to be actuated by a concerﬁ for
transparancy and promptness. We shall deal with each of the
progposed amendments separately.

(i} The words "but a copy of the whole judgment shall
be made available for the perusal of the parties or the

pleaders immediately after the judgment dis pronounced™ in

—

sub-rule (2) of Rule 1 of Order XX are evidently proposed to



be deleted in the light of proposed Rule 6B. Rule 68 says
that where the judgment is pronounced (which obviously means
where a prepared judgment is pronounced), copies of the
Judgments shall be made available to the parties immediately
after the pronouncement of the judgment for preferring an
appeal on payment of appropriate charges. In this sense the
deletion of the aforesaid words from sub-rule (2) of Rule 1 is
unoqjectionable. But what was suggested by some of the
mem&ers of the judiciary was that the requirement of supplying
copies of the judgement immediately after the pronouncement of
the Judgment was difficult because of several practical
difficulties and that the requirement should be to supply
copies of the judgment within three days. In other words, the
words “immediately after” occurring in Rule 68 ought to be
substituted by the words'"within three days of". It was
submitted that in many cities and towns, the facilities by way
of zerox and. photocopying were not immediately available or
even if available there would be practical difficulties in
'photocopying and supplying copies of the judgments on the day
of their pronouncement., The proposal appearslto be based upon
experience of the judicial officers and in oué opinion ought
to be respected and givén effect to. The matter can be
reviewed at a later stage, if necessary. On many occasions,
orders/judgments are dictated in court. 1In such Eases, it is
not possible to comply with the requirements of Rule 6B. A
clarification with regard to proposed Rule 68 may, therefore,
be necessary to indicate,.that the requirement of this rule

would be attracted only after the order/judgment is
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-transcribed, corrected and signed, in cases .. where the

order/judgment is dictated in the court,

(11) The provisions contained in the proposed Rule 6A
are unexceptionable. Sub-rule (2) of Rule 6A may, however, be
clarified by adding a proviso to the effect that where an
appeal is preferrad on the basis of the judgment on the ground
that the decree had not been drafted or made available, the
appeal so preferred shall not be treated as defective pfoyided
that the copy of the decree 1is filed within a reasonable

pariod after the preparation of the decree.

”~

2.24 £1au: 30 of the Amengment Bill:- Thare was

b

|

considerabls controversy about the proposed addition of
sub-rule (2) in Rule 1 of Order XXXIX. Parpicu1ar1y the
members  of  the 8ar felt that the requirement of security as
pre-condition for the grant of temporary injunction may
advaersely affect the interest of indigent and poor plaintiffs
like a widow c1aih1ng maintenance and asking for temporary

injunction against alienation of properties by her husband,

plaintifis suing in forma pauperis but having a° good cause,
claintiffs lin suits relating to public nuisance and public
charities and so  on, On the other hand, quite a few
participants supported the proposed sub-rule on the ground
that it would help discourage plaintiffs asking for temporary

injunctions in a flippant or casual manner,



my—
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.24.1. The objectgrs to the said sub-rule have not apparently
given sufficient attention to the wording of the proposed
sub-+rule (2}, The rule requires that the court shall, while

granting a temporary injunction of the nature mentioned in the

sub-rule, “"direct the plaintiff to give security or otherwisge
as the court thinks fFit"™, In our opinion the sub-rule
sonttains a very salutory principle. However, to make the

matter clear it would be appropriate if the words “or

otherwise” are substituted by the words "or make such other

.directions”. A proviso may alsoc be added that the said

requirement of giving security or making of other apprgpriate
directions as a condition for granting temporary injunction‘
{of the nature specified 1in the sub-rule) may be dispensed
with in appropriate cases for special reasons to be recorded

by the court,

2.25, Clause 31 of the Amendment Bill:- Rules 1 and 2 of the

proposad order XXXIX-A do not bring out or give effect to the
intention behind the said provisions. Paragraph 3(h) of the

statement of objects and reasons is as under:

"In matters ‘relating to property disputes,
parficuTar1y in matter of unauthorised construction on
the iand of others, it has been found that, under the
existing provisions of the Code of Civil Procedure, no
application for injunction can be moved unless the
suit is Tiled fi£§£ in the court having competent

Jurisdiction,. With a view to obviate this hardship,



-

it is proposgd that a person may make an application
to the court of competent jurisdiction for appointment
of a commission to ascertain the factual status of the
property sao that at the time of filing of the regular
suit the report 1is available to the commissioner
reJating to the factual status of the property‘in

dispute.”

‘ However, the language of Rules 1 and 2 does not bring
out the said intention and for that reason the rules have been
criticised as lacking in direction and as ambiguous, It_would
be appropriate if these rules are redrafted to reflect the
intention clearly so as to be in consonance with the statement

of objects and reasons.

2.26 Clause 32 of the Amendment Bill:- The amendments

proposed in Order XLI have evokad uniform opposition from both
the members of the Bar and the Bench. The main idea behind
the amendments proposed in this order is to provide that an
appeal ocan be preferred in the court which has passed Phe
decree to be apealed against and that court 1is required to
remit the same to the appellate court, It was pointed out
tha£ very aften the parties also asked For interim orders by
way aof stay or injunction or other appropriate directions on
AN 1nter10¢ut0ry appliication filed along with the appeal and
that 1if an appeal was to be preferred before the court which
passed the decree appealeq’ggainst, it may not be inclined to

make any such orders against its own decree, It was also



pointed out that orqinari1y, the parties consulted a lawyer of
the appellate court who may very often be located in a
different city or town and took his opinion on the
advisability of the preférring of the appeal. It was observed
that while the lawyer who had lost his client’s case in the
court  generally advised strongly for preferring the appeé1,
the appellate court lawyer might take a different view. _ For
this and other practical reasons (viz., maintaining separate
appeals register in each court apart from the appeals register
in the appellate court), it was suggested that the proposal

may be dropped.

2.26.1, After considering the views expressed by the
participants/respondents, the Law Commission is of the opinion
that the measure now suggested is a half-hearted one. Either
the old system should continue or if the idea is to facilitate
the filing of an appeal in the trial court (or in the court
which passed the'decree to bo appealed against as the case may
be), it should be further provided that while filing the
appeal, the appellant shall serve copies of the appeal anduthe
accompanying interlocutory applications, if any, upon the
counsel for the other side in that court and that such service
shall te deemed to be sufficient service upon the other side.
Such a practice is in vogue in the High Courts in the matter
of preferring Letters Patent Appeals whether in civiT matters
or in writ petitions. For this purpose, the form of the
vakalatnama prescribed by{}be appropriate rules has to be
modified makKing it ob{igatory upon the advocates to receive

t



the copies of the appeal and othar accompanying apptications,
if served wupon them by the other gide even after passing of
the decree. The court whose decres is being appealed against
should also be expressly empowered to pass appropriate interim
orders for a limited period within which the appeal papers can
be  transmitted to  the appropriate appellate court and the
appellate court can deal with the same. This suggestion has
the merit of obviating the neceésity of sending summons once
again in appeal which normally takes a very long time. The
- experience shows that serving the respondents in appeals takes
years in many cases which also contributes to the delay in
disposal of the appeals. A1l this can be avoided v%f the’

service upon the advocate of the respondents (in the appeal)

el

s treated as sufficient service upen the party. The trial
court  can then fix a day on which both the parties shall
appear before the appellate court and from which stage the
appe1]ate court takes over the hatter. But the provision now
proposed mere]f provides for filing of appeal in the trial
court .or in the court whose decree is sought to be appealed
against, as the case may be, without anything more. In the
opinion ofF the Law commission, the proposed measure is 1ikely
to prove ineffective, - The amendments may need to be

reconsiderad in the 1ight of the above observations.



2.27 Law Commission has o objection to

amendaments suggasted in the Code of Civil

{Amendment ) B8il1l, 18387,

{MR.JUSTICE B. EV REDDY ) (RETD)

DATED: 13, NOVEMBER, 13983

the other

Procedurs

MEMBER MEMBER~SECRETARY



ANNEXURE - A

AS INTRODUCED IN RAIYA SABHA

10 AYG H4si

Bill No. L. OF 1997
THE CODE OF CIVIL PROCEDURE (AMENDMENT) BILL, 1997

A
BILL

Jurther to amend the Code of Civil Procedure, 1908, the bnnrauon
Act, 1963 and the Court Fees Act, 1870,

BE it coacted by Parliament in the Forty-cighth Year of the Republic of India as
follows: —

CHAPTER 1
PRELIMINARY

5 1 (/) This Act may be catled the Code of Civil Procedure (Amendment) Act, 1997.  Short title
and com-
(2) 1t shall come inlo lurce on such date as the Centrel Government may, by mencement.
notilication in the Official Gazeute, appoint, and different dates may be appointed for
different provisions of this Act and for difTerent States or for different parts thereof.



Amendiment
_ exisling scction 26 shall be re-numbered as sub-scction (1), and after sub-section (1)
as so renumbered, the following sub-scction shall be inserted, namely:—

of section
26.

Amendment
of seclion
2T

Amendment
of section
32.

Amendment
of section
58.

Amendment
of section
00.

nsertion of \/'; In the prineipal Act,

new soetion
89.

Scttlement
of disputes
outside the
Courl.

AMENDMENT OF SECTIONS

CHAFTER Ul

2. in the Code of Civil Procedure, 1908 (hereinalter refetred to as the principal Act),

*(2) In every plaint, facts shall be proved by affidavit.”,
3. In section 27 of the principal Act, the following words shall be insesied

namely:—

o the ead,

“on such day not beyond thirty days from dale. of the institution of the suit”.

4. In section 32 of the principal Act, in clause (c), for the words "not exceeding five
hundred rupees”, the words "nol excceding five thousand rupees” shall be substituted,

5. In section 58 of the principal Acl,—

(i) in sub-section (f),—

(«) in clousc (a), for the words "onc thousand rupees”, the words “ﬁve.

thousand rupees” shall be substituted;

(b lor cinusl_: (b), the following clause shall be substituted, namely:—

*(b) where the deeree is for the payment of a sum of money exceeding two
thousand rupees, bul not excecding five thousand rupees, for a period not

cxceeding six weeks:”;

(i) in sub-section (ZA), for the words “five hutidred rupees®, the words “two

thousand rupees” shall be substiteied.

6. In section 60 of the principal Act, in the first proviso to sub-section (/), in clause

(), for the words “four hundred rupees”,

substituted.

namely: —

“89, (1) Where it appears to lhe courl that there exist clements of a s‘cnlzncm
which may be acceptable 1o the partics, the conrt shall formulate the terms of
seitiement and give them (o the partics for their observations and afier recciving the
observations of the parties, the court may refonnulite the terms of a possible

setlfeinent and refer the same [or—

(u) athitration;

(&) conciliation;

the words "onc thousand rupees” shall be

after scclion 88, the foliowing section shall be inscried,

(¢) judicial scitlement including sctilement through Lok Adalal; or

5 of 19x,
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39 of 1987,
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+3
{d) mediation,
(2) Where a dispule has been refetred —

(a) for arbitration or conciliation, the provisions of the Arbiuation and
Conciliation Acl, 1996 shall apply as il the proccedings for arbitralion or
conciliation were referrca for sctilement under the provisions of thal Act;

D) 10 Lok Adalat, the court shall refler the saine © the Lok Adalat in
accordance with the provisions of sulrsection (1) of section 20 of he Legal
Scrvices Authority Act, (987 and all other provisions of that Act shall apply in
respeet of the dispate so referred Lo the Lok Adalat;

(¢) for judicial seitlement, the count shall refer the same o a suilable
institution or person and such instilution ot person shall be doctned 10 be a Lok
Adnlat and sl the provisious of the Legal Services Authority Act, 1987 shall
apply as il the dispute were reforted to a Lok Adalat under the provisions of that
Act;

() for mcdiation, the courl shall cffect 8 comptomise between the partics and
shall follow such procedurc as may be prescribed.”. *\

8. In section 95 of the principal Act, in sub-section (), for the words "not cxceeding
onc thousand rupees”, e words “not excceding filty thousand rupecs” shall be
substiluted.

9. In section 96 of the principal Act, in sub-section (4), for the words “three thousand
rupees”, the words "twenty-five thousand rupees” shall be substituted.

10, For scction §00A of (he principal Act, the following seetion shall be substituted,
nancly:—

"100A. Notwithstanding anything contained in any Lelters Patent for any High
Court or in any other instrument having the [orce of law ot in any other law for the
time heing in foree,—

(a) where any appeal (rom an origital or appeliate deerce or order is hcard
ahd decided,

(f) where any writ, dircction of order is issucd ot made on an application
under anticle 226 or article 227 of the Constitution,

by a single Judge of a High Court, no further sppeal shall lic from the judgment,
deciston of order of such Single Judge.”.

11. For section 102 of the principal Act, the following stinfl be substituted, namely:—

“102. No second appeal shail lic from any decree, when the amount or value of
ihe subject-tnatier of the original suit docs not exceed (wenly-five thousand rupees.”.

Amcndm‘ent
of section
95.

Amendment
of section
96.

Substitution
of new

scclion for
poction EO0A.

No further
appeal in
cotain
CaSCcS.

1'_

Substitution
of pew
seclion fot
seclion 102,

No second
appeal in
certain
cascs,



B eenbess §

Amendment
of section
115.

Amendment -
of seclion
148.

Amcidment
of Order
' IV.

§2. 1n soutlon 113 of the prhiwipal Aol,
(i) for the proviso, the following proviso shal

wprovided that the High

order made, or sy O
rocecding, except where the order,

eder deciding an lssue, o the course of a
lfilhadbcmmadcin[nvourot'mepmy 5

Ity anb-peotion (Dv—

| be substituted, pamely:—

Counshnllmt,undcnhissection.vwormusomy

suit or other

P
applylng for rovision, would have finally disposed of the suit or -other

pmuoodlngu.”;

(li) uiter wiib-ssption (), bt botow the By
shall be Inscried, namelyi—

{he Court except where such sult or-‘other

Court.”.
13. In section 148 of the principsl Act. afict

Aanation, the tllowlng sube ponthon

"“H A revision shall not opctaic as 8 siny of suit of other ng before 10
proceeding is stayed by the High

¥

the words "such period”, e words

» not excecding thirty days in total ¥ shall be inserted.

1~

CHARTTIIC I

ARt Insil TR RLIGLLL

14. In tho Vst Solicdule 1o the pehneipal At

Schedule), In Order IV, In pule 1,—

() in sub-tale (1), for the words "plaint
* duplicate lo the Count” shall be substituted;

(i) after sub-rule (2), the

W3 Yie plalut shill e

A ho doemed 10 I

(horslnalics welutseal W oan e LR

to the Count”, the words »plaint in

following sub-rule shall be inscricd, namely:—=

y duly jretiioted unless 1t complices \

A \ \ whth thn li‘qlllll“llll‘hlﬂ n]m'lflc‘tl hoe sy tles () aad (5

Appianlie-n
a1 Nkl
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(a In Hee 1end Hy ik, 10 L Vo

it o bl I, leoh R TRT IR AT e hdhaw
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cd, B swoin ey o Lasted o the

*(1) When 8 sult has been duly st
and to filc the wrillen siatcmacnt of his

Jefendant (o 8ppoat and answet the claim
defence, if any, o0 such day within thirty
suit_as may be specified therein:

et () provided further whote tha dolendnnt £
e said day, he shall be allowed 10 fite the sl

not be beyond {hirty days from the date of sety

ot es the court may think "

days from the day of institution of
be lssued when 8 defendant  has

vf“" provided that 1o such summons shall D
vt sppearcd at the prescatation of the plaint 2nd admitted the pleintiff’s claim:

Jdin 10 Mo the Wwiitlen satement on
ine on such other duy which shall
ice of summons ¢0 the dcfendaat,
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(if) for rulc 2, the following shall be substituted, namcly:—

“2, Every summon shail be accompanicd by a copy of the plaint.”;

(i) in rule 6, for the words “for the appearance of the defendant”, the words

"under sub-rule (7) of rule 1" shall be substituted;

(") in mle 7, for the words “all documents”, the words and figures “all

documents or copics thereof specified in rule 1A of Order VUI® shall be substituted:

(v) for rule 9, the following rules shall be substituted, namely:—

9. (1) The court shall issue summons and deliver the same to the plaintiff or
his agent, for scrvice, and direct the summons to be served by registered post
acknowledgment duc or by speed post or by such courier service as may be
approved by the High Cowrt or by fax message or by Electronic Meil Service or
by such othcr means as the High Court may prescribe by rules, addressed to the
defendant to accept the scrvice at the place where the defendant or his agent
aclually and voluntarily resides or catrics on business or personally works for
gun. . .

(2) The plaintiff or his agent shall send the summons by any means as
dirccted by the court under sub-tule (/) within two days from the delivery of
summous fo the pleintiff by the court under that sub-rulc,

(3) When an acknowledgment or any other reccipt purporting to be signed by
the defendant or his agent received by the court or postal article containing the
summons is received back by the court with an endorsement purporting to have
been made by a postal cimployee or by any suthorised person to the effect that
the defendant or his agent had rcfused to ake delivery of the postal article
comaining the summons or refused lo accept the summons by any other means
specified in sub-rule (1), when tendered or transmiticd to him the court issuing
the summon shall declare that the swnmons had been duly served on the
dcfendant; S .

Provided that summons was properly addressed, pre-paid and duly sent by
registered post aclmowledgment due, the declaration referred to in this sub-rule
shall be made notwithstanding the fact that the acknowledgment having been lost
or misled or for any othcr reasons has nol been reccived by the court as the date
lixed by it .

9A. (1) The court may, in addition to, and simultancously with the delivery of
summmons for service to the plaintiff as provided in the manner provided in rule
9, may also dircct that summons to be scrved on the defendant or his agent
empowercd 1o accept the service al the place where the defendant or his agent
actually and voluntarily resides or carries on business or personally works for
gain.

(2) The summons shall, unless the court othcrwise dircet, be delivered or sent
to the proper officer in such manner as may be prescribed by the High Court to
be served by him or one of his subordinates. '

i

Copy of
plaint

anbexed to

Delivery

of summons
Ao the
plaintiff

or his
agent.

Simulta-

neous issue
of summons
for service °

by the
controlled
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. (3).1'!11: proper officcr may be an officer of tre court other than that in which
the suit is instituled, and where he is such an officer, the summon may be sent
10 him in such manner as the court may dircet,

(4, The proper officer may serve the summons by registered post

acknowlcdgment due, by speed post, by such coutier service as may be approved
by the High Court, by fax message, by Elcctronic Mail service or by such other
means as may be provided by the rules made by the High Court.”;

(vi) nule 19A shail be omitied;

(vii) in rulc 21, for thc words “or by post”, the wotds "or by post or by such
couticr service as may be approved by the High Court, by fax message or by
Electronic Mail service or by any other means as may be provided by the rules made
by the High Courl” shall be substitutcd;

(viii) in rule 24, for the words “by post or otherwisc”, the words “or by post or
by such courier service as may be approved by the High Court, by fax message or
by Elcctronic Mail setvice ot by any other mcans as may be provided by the mules
made by the High Court” shall be substituted;

(ix) in rule 25, for the words “by post”, the words “or by post or by such couticr
service as may be approved by the High Court, by fax message or by Elcctronic Mail
scrvice or by any other means as may be provided by the rules made by the High
Court” shall be substituted.

Amendment \_/‘6. In the First Schedule, in Order VI, —
of Order .
VI (D) rule 5 shall be omitted;

(i) in rule 15, aficr sub-rule (3), the following sub-rule shall be inseried,
namely: —

“(4) The person verifying the picading shall also furnish an affidavit in support
.of his pleadings.”;

(iii) rules 17 and 18 shalt be omitted.

Amendment ‘/17. In the First Schedule, in Order Vil,—

of Order

VIL (i) for rule 9, the following rulc shall be substituted, namely:—

Procedure »9. (1) Where the plaint is adsnitied, the court shall give o the pb'.inliﬂ'
on admitling summons in the name of all the defendants to be served upon or get setved in
plaint, the manner provided under Order V.

(2) Within two days of the receipt of summons. under sub-tule (1), the plaintif{
shail send or cause to send the summons to the defeudants alongwith the copy of
the plaint in the manner provided under Order V.

(3) Where the court orders that the summons be scrved on the dcfendants in
the mannet provided in rule 9A of Order V, it will direct the plaintilf to present
as many copics of the plaint on plain paper as there arc defendants within two
days from the datc of such order alongwith requisite fec for service of summons
on the defendants.”,

T W el - ke —
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(i) in rule 11, after sub-clause (d), the following sub-clauscs shall be inserted,
namely: —

“(€) where it is not filed in duplicale;
() where Lhe plaintlf fails to comply sub-rule (2) of ruic %;
5 (g) where the plaintifl fails 10 comply sub-rule (3), of rule 9A.".
(iii} for rule 14, the following rule shall be substituted, namely:—

*14. (1) Where a plaintiff sues upon a document or relics upon document in
his posscssion or power in support of his claim, he shail enter such documents
in a list, and shall produce it in court when the plaint is presenicd by him and

10 3hall, l:l the same time deliver the document and a topy thereof, Lo be filed with
e plaint.

(2) Where any such document is nol in the posscssion or power of the
plaintiff, he shall, wherever possible, state in whose posscssion of power it is.

(3) Where a docunient or a copy theteof is not filed with the plaint under
15 this rulc, it shall not be allowed to be reccived in evidence on behalf of the
plaintiff at the hearing of the svit. :

(4) Nothing in this rule shall apply 10 document produced for the cross
cxamination of the plaintiff*s witncsses, of, banded over 10 a witness merely o
refresh his memory.”;

20 (iv) rule 15 shall be omitied.

(v) in rule 18, in sub-rule (7), the words “withowt the leave of the court” shall be
~ omitted, * ' -

J 18. In the First Schedule, in Order VII,—
(i) for rule 1, the (ollowing rule shall be substituted, namely:—

25 1. The defendant shall at or before the first heating or within such time as
the court may pertnil, which shall not be beyond thirty days from the date of
scrvice of sumtnons on the defendanl, present a writien stalement of ™ his
defence.”;

(i) alter rule 1 so inscrted, the following rule shall be inserted, namcly:—

30 “1A. (1) Where the defendast bascs his defence upon a documctt or relics
upon any documcent in his possession or power, in suppert of his defence or
claim fot set off or counter claim, he shall enter such document in a list, and
shall produce it in court when the wriltcn stalcment is prescnicd by him and
shall, al the same time, deliver the document and a copy thereof, to be filed with

35 the wrillen statcment,

(2) Whete any such document is not in the possession ot power of the
defendant, ho shall, wherever possible, state in whose possession or power it is.

(3) Where a document ot a copy Lhereof is not filed with the writien statemeni
under this rule, it shall not be allowed to be received in evidence on behalf of
40 the defendant at the heating of the suit.

Production’

of document -
on which
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rclies.

Amendment
of Order
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Wrilten
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chiimed or
relied upon
by him.



(4 Nothing in this rulc shall apply to documents—
(a) produced for the cross examination of the plaintifl"s witnesses, or
(&) handed over 10 a witness merely to relresh his memory;

(fify rulcs 8A, 9 and 10 shall be omited,

Atnendment - \/19. In the First Schedule, in Otder IX,—

of

Order 1X.

Dismissal of
suit where
sumnons
not scrved
by the
plaintiff

or his agent
ot in con-
sequences
failure 1o
cosl.

Amcndment
of Ordet
X.

Direction of
the court to
opt for any
onc mode
ol
alternative
dispute
resolution.

Appearahce
before the
conciliatory
forum or
authority.

Appcarance
before the
court
consequent
1o the
failure of
cfforts of
conciliation.

(i) for rulc 2, the following rulc shall be substituted, namely:—

2. Where on the day so fixed it is found that the summons has not beca sent
within stipulated period of two days, to the defendant by the plaintiff or his agent
ot consequence of their failure 10 pay the court-l[ee or any charges, if any
chargeable for such service, the court shall make an order that the suit be
dismissed: '

Provided that no such order shall be made if, notwithstanding such faihure, the

defendant attends in person or by agent when he is allowed to appear by agent
on lbe day fixed for him to appear and answer.”;

(i) in rulec 5, for the words “one month”, the words “scven days” shall be

substituted.

% 20 In the First Schedule, in Order X,—

() after rulc I, the following rules shall be inserted, namely: —

"1A. After recording the admissions and denials, the court shall diroct the
partics 1o the suit to opt cither mode of the scttement outside the court as
specilied in sub-section (7) of section 89. On the oplion of the parties, the court
shall fix the date of appearance before such forum or authority as may be opted
by the parlics.

IB. Where a suil is referred under tule 1A, the partics shall appear before
such forum or authority for conciliation of the suit.
dp‘
o
I1C. Where a suit is referred under rule 1A and the presiding officer of
conciliation forum or authorily is satisfied that it would not be proper in the
interest of justice to procced with the matter further, then, it shall refer the malter

again 1o the court and dircct the parties to appear before the courl on the date
fixed by it.”;

@if) in rule 4, in sub-rule (I), for the words “may postpone the bearing of the suit

to a future day”, the words “may posipone the heating of the suit 1o a day nol later
than scven days from the date of first bearing” shall be substituted.

e,
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21 In the First Schedule, in Order XI,—-
(i} in tulc 2, after the words “submiticd to the court”, the words “and that court

shall decide within seven days from the day of filing of the said application,” ghall
be inseried;

(i) in rule 15, for the words “at any time”, the words “at or before the settlement
of issues” shall be substiuted,
22. in the First Schedule, in Order X,

(&) in rule 2, for the word "fificcn”, the word “seven” shail be substituted;

(i) in rule 4, sccond proviso shall be omitted,

23, in the Fimst Schedule, in Order XL, for rules | and 2, the following rule shall
be substitoled, namely:—

i

"1. (1) The partics or their pleader shall produce op ot before the settlement of
issucs, all the documentary evidence in original where the copics thereof have been
filed along with plaint or writicn statement.

(2) The court shall reccive the documents so produced:

Provided that they are accompanicd by en accurate list thegcof prepared in such
form as the High Court directs,

(3) Nothing in sub-rule (1) shall apply to documents—
(a) produced for the cross-cxamination of the wittiesses of the other party; or

(&) handcd over 10 a withess merely to refresh his memory.”,

24. In the Finst Schedule, in Ordes AV, —

() in rulc 4, for the wonds “may adjourn the framing of the issucs to a future
day”, the words "may adjourn e ftaming of issucs 10 a day nol fater than seven
days” shall be substituted, ,

(i) role 5 shall be omited,

25. In the First Schedule, in Order XVL—

(@) in rule 1, in sub-rule (4), for tie words “court in this behalf”, occurring at the
end, the words, beackets and figure "court in ihis behalf within five days of
presenting the list of witiesses under sub-rule (/)" shall be substituted;

@) in rule 2, in sub-tule (1), afier the words “willin a period to be fixed”, the
wonds, brackets and figures “which shalt not be Iater than scven days from the date
of making application under sub-rule (4) of rule 1" shall be inserted.
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26. In the First Schedule, In Order X V1L, in nule 1,—
(i) for sub-rule (J), the following shall be substituted, namely: —

“(I) The court may, if sufficient cause is shown, al any stage of the sujt grant
lime to the partics or 1o any of them, and may from lime to lime adjourn the
hearing of the suit for reasons (o be recorded in wriling:

Provided that no such adjounment shall be granted more than three limes to
a party during hearing of the suit.”;

(ii) in sub-rule (2), for thc words “may make such order as it thinks fit with
respect 1o the costs occassioned by the adjourtunent”, the words “shall make such
orders as o costs occasstoned by the adjournment or such higher costs as the court
deems fit* shall be substilled.

27. In the First Schedule, in Order XVIHL— ;
(/) sub-rulc (9 of rule 2 shall be omitted;
(i) Tot rule 4, the following rulc shall be subslituled, namely: —

*4, (I} In every case, ihe evidence of a wilness of his examination-in-chicf
shali be given by affidavit and copics thercof shall be supplied to the opposite
parly by the parly who calls him for cvidence.

(2) The evidence (cross-cxamination and re-cxamination) of the witness in
alicndance, whose evidence (examination-in-chief) by affidavit has been furnished
to the court shall be taken orally by a commissionct to be appointed by the court
from amongst the pancl of commissioncrs prepared for this purpose on the same
day:

Provided that, in the intcrest of justice and for the reasons to be recorded in
writing, the court may direct that the cvidence of any witness shall be recorded
by the court in  the presence and under the personal direction and
superintcndence of the judge.

(3) The commissioner shall be paid such sum for recording of evidence as
may be prescribed by the High Court.

() The amount payablc to the commissioncr under sub-rute (3) shall be paid
by the Court or by the parlics sunmoning the withcss as may be prescribed by

the High Counl. -
v

(5) The District Judge shall preparc a pancl of commissioners to record the
cvidence under this rule. .

(6) The commmissioner shall record cvidence cither in wriling or mechanically
in lis presence and shall make a memorandum which shall be signed by him and
e wilnesses and submit the same to the court appointing such commissioner.

(7) Where any question put lo ¢ wilness is objecied by a party or his pleader
and the commissioner allows the same to be put, the commissioner shall take
down the question together with his decision.”;
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1t
(iiiy rule 17A shall be omilled;
(iv} afler rule I8, the following rulc shall be inscrted, namely: —

“19. Notwithstanding anything contsined in these rules, the court may, instead
of cxamining wilnesses in open court, diteel their stalements 1o be recorded on
5 commission under rule 4A of Order XXVL”,

28, In the First Schedulé, in Order XX, —

(4 in rule 1, in sub-rule (2), the words “but a copy of the whole judgment shall
be made available for the perusal of the partics ot the pleaders immediately after the
Jjudgment is pronounced” shall be otnitted;

1o (if) for rulcs 6A and 6B, the following niles shall be substituted, namely: —

"6A. (1) Every endeavour shall be made to cnsure that the decrec is drawn
+up as expeditiously as possible and, in any case, within fificen days from e date
on which the judgment is pronounced.

(2) An appeal may be preferred against the decree without filing a copy of
15 the decree and in such a case the copy made availablc o the party by the court
shall for the purposes of rule 1 of Order XL1 be treated as the decree. But ss
soon as the decree is drawn, the judgment shall cease (0 have the effect of a
deeree for the purposes of cxecution of for any other purpose,

6B. Where (he judgment is pronounced, copies of the judgment shall be made
20 available 1o the partics immediately after the pronouncement of the judgment for
prefetring an appeal on payment of such charges as may be specified in the rule

made by the High Court.”,

2%.In the First Schedale, in Order XXVI, afler rub: 4, the following rule shall be
inserted, namety:— :

25 “4A. Notwilbstanding anything contained in these rules, any court may, in the
interest of justice of for the expeditious disposal of the casc or for any other reason,
issuc commission in any suit for the cxaminalion, on interrogatotics or otherwise, of
any person resident within the local litits of its Jutisdiction, and the cvidence so
recorded shall be read in evidence.

30 30. In the First Schedule, in Order XXXIX, rule 1 shall be renumbered as sub-rule
(1) of that rule and after sub-tule (/) as so renumbered, the following sub-tule shall be
inscricd, namely: —

“(2) The court shall, while granting a lemporary injunction 10 restrain such act
or lo take such other order for the purposes of staying and preventing the wasling,
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damnaging, alicnation, sale, removal or disposition of property or disposseasion of the
plaindifT, ot otherwise causing injury to the plaintiY In relation 1o any property under
disposition o the suit under sub-rule (), dirccl the plaintifl so glve sccwrity o
otherwise ss the court thinks fit”.

3l.l in the Pirst Schedule, afier Order XXXIX, the following Order shall be inserted,
namely: —

- "ORDEBR XXXIXA
INSPECTION BEFORE INSTITUTION OF SUTT

1. In & casc where a person competent to file a suit for gramt of relief is not
svailable to filc such a suit for injunction, the legal representative of that person may
tnake an application to the competent court of jurisdiction for the appointment of a
commission k make local investigation of the property for the purpose of elucidating
any maticr in dispule and such comnission shall be decmed 1o be sppointed under
Order XXVI.

2. Within seven days from the daic of the filing of the application under rule 1,
the person competent to file suit, shall file the suit.”.

32. In the Fisst Schedule, in Onder XLI,—

(7)) in sub-rule (1) of mle 1, for the words and brackets "deceec appealed from
aud (unless the Appellate Court dispenses therewith) of the judgment on which it is
founded”, the word "judgment” shall be substituted;

(i) for rule 9, the following nuke shall be substituted, pamely:—

*9, (I} The Court from whose decree an appeal lics shall catertain the
memorandutn of appeal and shall endorse thescon the datc of prescatation and
shall register the appeal in a book of appeal kept for that pupose.

(2) Such book shall be called the register of appeal.”;

(i) in role 11, for sub-rule (1), the following sub-rule shall be substituted,
namely:—

“(1) The Appellaic Court alter {ixing a day for hearing the appellant or his
pleader and hearing him- accordingly if he appears on that day may dmni; the
appeal.”; ]

(v) in rule 12, for sub-rule (2), the following sub-rule shall be substituted,
namely: — .

"(2) Such day shall be fixed with reference lo the current business of the
courd.”;

(v) rules 13, 15 and 18 shall be omiticd,
(v) in rule 19, the words and figures "ot rule 18* shall be omitied;

(vif) in rule 22, sub-rulc {3} shall be omiticd,
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CHAPTER V
REPEAL AND SAVINGS

33. (1) Any nmendment made, or any provision inserted in the principal Act by a  Repeal
State Legislature or High Court before the commencement of this Act shall, except in  and
so far as such amendment or provisions s consistent with the provisions of the principal savings.
Act ns amended by this Act, stand repealed.

(2) Notwilhstanding that the provisions of this Acl have come into foree or repeal
under sub-scction (1) has iaken effect, and withowt prejudice o the geocrality of the
provisions of section 6 of the Genereal Clauses Act, 1897,—

{@) the provisions of section 26 of the principal Act and of Order IV of the First
Sclicdule, as amended by sections 2 and 14 of this Act, shall got apply to or aflect
any suit pending immediately before the commencement of sections 2 and 14; and

. every such suil shall be tricd as if scetions 2 and 14 had not come into foree;

(b) the provisions of scetion 27 of the principal Act, as amended by scction 3 of
this Act, shall not spply 0 or affect any suil pending unmediately before the
commencemnent of seetion 3 and evéry such suit shall be tricd 28 §f section 3 had not
come inlo foree;

(©) the provisions of scetion 58 of the principal Act, as amended by section 3 of
this Acl, shall not apply to or affect any person detained in the civil prison in
cxceulion of a deeree before the commenvcement of scetion 55

(d) the provisions of section 60 of the principal Act, as amended by section 6 of
this Act, shall not exempt salary from attachimemt to tic cxtent mentioned in  clause
(i) of the Mirst proviso to sub-section ({) of seclion 60 before the commencetent of
seclion 6;

(@) scction 89 and rules 1A, 1B and 1C of Order X of the First Schedule, as
inserted in the principal Act by scetions 7 and 20 of this Act, shall not affect any
suit in which issues have been settled before the commnencement of section 7; and
cvery such suit shall be dealt with as if scctions 7 and 20 had not come into foree;

(/) the provisions of section 96 of the principal Act, as amended by section 9 of
this Act, shall not apply 10 or affcet any appeal from original decree which had been
admitted before the commencement of section 9; and every admitted appeal shall be
dealt with as if scetion 9 had not come into fotce;

() the provisions of section 100A of the principal Act, os subslituted by section
10 of this Act, shall not apply to or alfect any appeal against the decision of a -
Single Judge of a High Court under article 226 or article 227 of the Constitution v
which had been admiticd before the connmoencement of section 10; and every such
admitted appeal shall be disposed of as il seetion 10 had not come into foree;

(i) the provisions of section 102 of the principal Act, as substituted by section 11
of 1his Act, shall not apply to or affect any appeal which had been admitied before
the commencement of section 11; and cvery such appeal shall be disposed of as if
scetion 11 had not come inlo foree;

(i) the provisions of scetion 115 of the principal Act, as amended by section 12
of this Act, shall not apply 1o or affect any procceding for revision which had been
finally disposed of;
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(/) the provisions of rules 1, 2, 6, 7, 9, 9A, 19A, 21, 24 and 25 of Otder V of
the First Schedule as amended or, as the case may be, inserted or omitted by seclion
i5 of this Act shall not apply to any summons issucd imtnediately before the
commencement of section 15;

(k) the provisions of rules 9, 1, 14, 5 and I8 of Order VII of the First
Schedule, as amended or, as the case may be, subslituled or amended by section 17
of (his Act, shall not apply o in respeet of any proceedings pending belore the
commencement of scetion 17; h

() the provisions of rules 1 and 1A of Order VIII of the First Schedule, as

substituted or inserted by scction I8 of this Act, shall not apply to a writlen

statement filed and presented before the courl immediately before the commencement
of scelion 18;

(mm) the provisions of rules 2 and 5 of Order IX of the First Schedule, as
amcnded by scetion 19 of this Act, shall not apply in respect of summons before the
commencement of scetion 19

() the provisions of mules 2 and 15 of Ocder X1 of the First Schedule, as
amended by section 21 of this Act, shall not apply 10 or affcet any order passed by
the courl or any application submitled for inspection to the court before the
commencement of scetion 21 of this Act;

(0} the provisions of rules 2 and 4 of Order XII of the First Schedule, as
amended and omifled, as the case may be, by section 22 of this Act, shall nol affect
any nolice given by the party or any otder made by the court before the
cotmmencement of scetion 22 of this Act;

(p) the provisions of rules | and 2 of Order X of the First Schedule, as
substituted by section 23 of this Act, shall not affect the documents produced by the
pattics or ordered by the courl 1o be produced before the commencement of seelion
23 of this Acl;

() the provisions of rule 4 and 5 of Order XIV of the First Schedule, as
amended and omilled by scetion 24 of this Act, shall not affect any order made by
the court adjourning the framing of the issucs and 1o amend and steike out issucs
before the commencement of seetion 24 of this Act;

(r) the provisions of rules | and 2 of Order XV1 of the First Schedule, as
amended by section 25 of Ihis Act, shall not affeet any application made for
summoning of withesses amnd time granted 10 a parly o deposit amount for
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sumnoning withessen made by the court before the commencement of section 25; - 35

v

(5} the provisions of rule | of Order XVII of the First Schedule, as amended by
seclion 25 of this Act, shall not affect any adjournment granted by the court and any
cost oceasioned by the adjournment granted by the court before the commencement
of section 25 and the nunber of adjoutnments granted carlier shall not be counted for
such purpose;

(t) the provisions of res 1, 6A and 6B of Order XX of the Fimst Schedule, as
atnended and substituted by section 28 of (this Act, shall not affeet any application for
obtaining copy of decree for filing of appeal made by a party and any appeal filed
before the commencement of scction 28 of this Acl; and every application made and
every appeal filed before the commencement of seelion 28 shall be dealt with as if
scetion 28 had not come inlo foreg;
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(1) in sub-rule (2} of rale § of Order XXXIX of the First Schedule, as inscried
by scetion 30 of this Act, shall not affect any temporary injunction granted before the
commencement of scetion 30 aof this Acl.

(v) the provisions of rules 1, 9, 11, 12, 13, 15, 18, i9 and 22 of Order XLI of the
Fimst Schedule, as amended, substitsted and omitted, as the case may be, by clause 32
of the Bill shall not affect any appeal filed before the commencement of section 32; and
cvery appeal pending before the commencement of scction 32 shall be disposed of as
il section 32 of this Bill had not come inlo foree,

CHAPTER V]
AMENDMENT OF THE LIMITATION ACT, 1963

34, In the Limilation Acl, 1963, in section 12, in sub-scction (3), the words “on
which the decrce or otder is (ounded” al the cnd shall be omitled,

CHAPTER VII
AMENDMENT OF THE COURT FEES® ACT, 1870

35, In the Court Fees® Acl, 1870 (herealice in this Chapler referted to as the Courl
Fees™ Act), alter section (5, the following section shall be inseried, namely:—

“16. Where the court refers the pattics o the suit to any one of the mode of
setilfement of dispule referred 1o in scetion 89 of the Code of Civil Procedure, the
plaintfl shall be catitled 10 3 cerlificate from the count authorising him to reccive
back Trom the collector, the full amount of the fee paid in respect of such plaint.”.

36. In the Court Fees' Act, in the Second Schuhlllc afler scrial number 1A and
enlries relating thereto, the following sctial punber and entrics thercof shall be inserted,
namely: —

“1B. Application to any Civil Court for - When presented 1o Rs.50/-
local inspeetion under Order XXXIXA  Civil Court
of the Code of Civil Proccdure,
1908.".
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STATEMENT OF ORJGECTS AND REASONS

The faw relnting to the procedure in suils and civil proceedings in ladin (except those in the Statc of
Jamnu and Kashmir and Hagaland and Tribal Arens of Assam and cernin other arcas) is contaived in the Code
of Civil Procedure, 1908, The Code has heen amcnded from linie to fime by various Acts of Central and Statc
Legishatures. The Code is mainly divided o two parts, namely, Scetions and Orders.  While the main principles
ate” contained in the Sections, the detailed procedurcs with regands to the paiters dealt with by the Seclions are
specilicd in the Orders. Under section 122, the High Coutts have powers o ametxd, by pules, the procedure Inid
downe in the Otders.  In excreise of these powers, vatioss amendents have been made in the Orders by U
diffetent High Courts,

2. In terms of the Common Minimn Programme of the United Front Government, it was cnvisaged
that » Bl on fudicial reforms and disponl of pending cases within o period of thies years may be inttoduced
in te Pwliament,  With a view (0 keep the commitment given to the people of India so that a speedy disposal
of cases may take place within the fixed time frame and with a view w implement the report of Juslice
V.8 Malimath, it was thought necessary to oblain the views of tie Stale Governinents on the subject also.  In the
Law Minister's Conference held in New Delbi on 30th June and st July, 1997, the working paper on the
propoed amendinents o the Code of Civil Procedure, 1908 was discussed.  On the basis of resolution adopted
in the said Conference and with o view 1o implement the secommenttions of Justice Malimath Commitice, 129th
Repoet of the Law Commission of India and the recommendations of 1he Committee on Subordinate Legislations
(11th 1ok Sabla). it is proposed (o introduee o Bill for the ancadments of Code of Civil Procedure, 1208
keeping i view, among others, that every clfort shonld be made 1o expedite the disposal of civil suits and
procecdings so that justice may oot be delayed.

1 Some of e more impottant changes proposed to e made nre se follows: .-

Epu——

tar any pleint (o be filed shall be oin duplicate and <dnil e accompanicd by all the docutnents
o whieh the plaiditt relies wpon i support o his claine. B s alse o be seppotied by an alfidavit
atating the penuinosess of e claing of e plintitt and of the documents on which e relics wpow;

e the written staterent i duplicste shall be accompatied by all the docuents and shall be
Fited wittin o pericd of thigy days from dhe dete of service of sumtmons. Written: stalemenl is also 1o
L sappoticd b an aflidavit;

tey  moder o obviste delay o service of samons, it s proposed that plaintidl slall take the
soinmons hom v conrt amd sead i 1o the patties, within two days of e receipt thereof, by post,  fax,
eotil, speed post) conrder service or by such other means a5 may be directed by the court;

(p  with a view 1o wplement the 12290 Report of the Law Commission of dndia and 10 ninke
conctlintion schonwe cllective, i is prop<sed to make it obligudory Ton the count 1o refer the dispute altee
the ixsoes are (tamed for setthement cither by way of arbiteation, conctliation, inedintion, judicial setiléinent
or hrough Lok Adalat. 10 is only after the partics 1ail g get theie dispoies settled through any one of the
alternade dinpute sesobwiion mcthods that the snit shall proceed fither in the court in which it was: filed:

(=) s the maxiimum the b consuaed io recording omal evidence by the courts which causes
defav i edisposal of cases, 00 is propesed 1o gedoee such delay by making provisions for liling of
cxnndintion in chiel of cvery witness i M ool oane altidavit,. Por the eross exatiination and e
sxamiation of withesaes Wb preposed that B0 shal) be peeonded by a0 commissioner o e ngspeinted by
e comrt mnd the evidenee recopded by a comissioner <hall becone pirt of the tecord of the sait;

gdp  witls & view e baplement the recommemetions of diie Commitice on Subordinate Lepisiations
i1l Tok Sabba)y elaling (o steps 1o reduce vnnsccssary sdjosmmends, it is proposed o make it
obfipatory for a judge to record teasons for adjommment of o case as well as award of actual or higher
vest and not mercly notional cost against the parties secking adjonmment in favour of the opposite party.
Corther, it b proposed to Jinit the nomber of adjoonments 1o lace only during the hearing of & case;

16
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(g) as the parly in whose favour an injunction has been granted usually causes delay on flimsy
andd unreasonable grounds, it js proposed that the party who applics for injunction shall also furnish
sceurily so that that party may not adopt delaying tactics during the tial of the case; .

(b} in matters relating (o property disputes, particularly in matier of unauthorised construction on
the land of others, it has been found thal, under the existing provisions of the Code of Civil Procedure,
no application for injunction can be moved unless the suil is filed first in the court having compelent
Jurisdiction.  With a view to obviate this hardsnip, it is proposed that a person may make an application
(o the court of competent jurisdiction for appointent of a commission (o asceriain the factual status of
the property so that al the time of the filing of the regular suit the report is available 0 the commissioner
retating to the Factual stalus of the property in dispulce;

() with a view o implement the recommendations of Justice V.8, Malimath Commiittee, it is -
proposed that no fusther appeal against the judgment of a single judge shall lic cven in a pelition under -

atticle 226 or 227 of the Constilution; and

() with 2 view to reduce dclay, it is proposed that the court shall on the date of prohouncement
of judgment simultancously provide authenticated copics of the judgment (o the partics. Appeal shall be
filed in the court which passes the decree and no notice shall be scrved on the advocates of the parlies
in the court of first instance. .

3. The Bill sceks 1o achicve the above ul)jcc!s.-l

3
b
-

NEW DELHI;

L%me i2th August, 1997. . RAMAKANT D. KHALAP.



Notes on clunses

Clause 2.+ I section 26 of the Code, » suil is institmed by presentation of o plaint or in such olhct
et as may be preseribed by rules made by High Court. Since these rules are different with dilferent High
Courts, the requitements for institution of suil are not uniform. ihe rules made by somc High Courts require
phint (o be supported by aun affidavit stting the gesmineness of the chaitm of the plaintiff and of the Jocuments
on which he jelies wpon while no such aflidavit is requited under the rules made by some High Courts. With
B view 1o bring uniformity and lny down stnple procedure (o complete the pleadings, close 2 amends section
26 of the Code and rovides thet facts muost be proved by aftidavil in cvery pluim,

Clunxe 3 amewds section 27 of the Code with a view o lay down a fixed time frame to send summons
to defendants, I secks 1o provide 30 days frem the instintion of suit within which sutmons shoold be sent to
delemdmts. :

Clarse 4. - I clanse (¢) of section 32 of the Code, the conrt is empowered o impose a (ine
exceeding five hundeed rapees for the purpose of compelling the atiendance of sny petson in the court, Clawse
4 substitwtes “five thousand rupees” in place of “five hendred ropees” in the said scefion. for e reason of
tlecrease in the noney value sinee the time prenision was iade,

Clarse 5.« Section 58 of the Code provides foe the detention and release of o person from civil prison
ih cxcoution of o decree, Sinee the lime provisions of scetkom 58 were made. the valae of mency has decreased
vonsislerably. In this view, clanse § seeks to amend section 58 and it substittes for the words “one thousaml |

—rpees” and “live hundred mpees” the words “five thousand rupees” and “two thousand rupees” respectively, !
H

Clause 6. Section 60 of the Code provides o altachinent and sale of propertics in exceution of ai
decree, Clhigse 6 seebs o anend section 60 by snbstimtiog “one thopsanl rpees” i place of “four hundeed |

tuprees” for the teason ol dectease in the moeney value sinee the sinwe provisions were iadee, i

"

Clawse 7, provides Tor the scttlement of disputes outsice the comt, The provisions of clause 7 e based |
en the recommendtations mnde by Law Commission of India and Malimntiy Comumiltve, i1 was supgested by Law
Commicdon of Tndia that (e Connt make requine attendance of any patty to the suit oe procecdings (o appeae
in persew with o view 1o aniving at an anicable settfement of dizpute between we partios and make an atlempt
tr settde e dispute between the partics amicably. Malimath Commitice tecommended 10 make it uvbligatory o
the womrt to refer the disparte, altcr issues sre Tismed, lor seltlement either by way of mbitation, coneiliation,
medistion pudicial settlement or through Lok Adalat iy only when the parties tail to their disputes settled
thronpl: any of the alierate dispute resolution method that the suit could proceed forther. In view of the above,
clawse 7 secks o insert a new seetion 89 i the Code in order to provide for alicmate dispite resolation,

Clegrer B0 I seetion: 95 of the Code, the contt may award compensation ol exceeding one  thensand
pres in case it appears o the conrt that an arrest, attachiment or injunction bas been effected asd siely arrest,
attachment or injunetion was applicd for jusaflicient groond of that there was no teasonable ground lor instituting
the suit, Swdy elnse (2) oF the said section bms a suit Tor compensation in respecet of such arrest, siachinent or |
mjoaction iU an onder bas been passed by the comt on an application lor compensation under subarcction (1). In
this citenmistanee, clae 8 sevks 1o substitetes “lilty thowsand nipees” in place off "ovr thousand rupees”,

Clause 0. Section 26 of the Code provides for an appeal frone original decree. Stnce the time Provistons
wetd made the vahie of money has considerably dectensed mnd the peevniary limits of “theee thousand mipees”
tequite 1o he revised. Claie 9 thetelore secks o substitute “twenty live thousand ropees” in place of “twee
theand rupees” in section 06,

Clapse 10+ Jostice Malimath Committee examined the issoe of further appeal against the judgment of i
Singly Indge exercising even o fisst appeliate jurisdiction. The Conumittee reconmended for suilable amendments |
0 seetion TO0A of the Code wilh a view (o provide that Tutilier appeal in this regard shall gt lie. the Conmittee
also recommended for snitalde conetment by Parliament for abolition of appeal 1o a Division Bénch against the
deciston and order pendered by o Single Judpe of the Nigh Court in a procecding wider articles 226 or 227 of
the Constitution Clinse HE secks o substitule a now scetion 1O9A  with a view to provide for 90 Tutther appeal
in the above eases.
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Claese 11 Seetion 102 of the Code bars record appeal when the atoownt or valoe of the subjeet maller

vel e soit does nof exeeed one thousatd mpees. hustice Malimath Comuittee recommended the amendments by
seetion 102 in order do subtitie a Limil of tweaty-five thousand tipees in place of one thousand nepees for the
e teasons o dectense in e value of money sioce the ine provisions were made, Clawse 11 seeks to bring in &
Elilnil of twenty-live thousand tapees to bar record appead.

Clanie 12, Sectiom 115 of the Code provides for tevision by the High Comtt of an order or decision
ol any comt subordinate to soch High Conet, Tl Malimath Comittee noticed that often the records of the lower
et e send to the High Court o the tevisional proceedings. I8 s imperative that records of proceedings
(ondhing i the subondinate court shoold not be sent unless High Contt so desires and revision shonld not oprreate
av sy of proceedings before the trial coart. The Committer: while agrecing in principle that scope of interlerence
it intecdocutory orders should be resiricted, fele that the objeet can be achieved more clfectively without
: deonmding the High Court of the power of revision. Clause 12 secks o achieve the above object by suituble
amendinents te seetion 115,

[ Clawse 13, - section 148 of the Code provides for enfargement of time by the comt. Where any preried
s tixed or prated by the court for of any et preseribed or allowed by the Code, court s disctetion to cnfarge
: such pevienl. Clavse 13 secks to put a linsit on enlatgenent of snch period by inscrting the words “not exceeding
' thitty days in folal” in section 148 with a view to minimise the procedntal delay a1 the instance of cither party
El.- 4 =l
Chaee T4 thdes IV of (e code provides for the institotion of suits. Suberofe (1) of tale 1 of Order
MY ates that every st shall be instituted by presesting 2 plaint 10 the court. Since a copy ol plaint is sent
lhefore comt anil a daplicate vopy of phint in secded for records, suitable smendirents are miade in this regand
n clavse 14 avhich requires institation of a suit by presenting plaing in duplicale (o the cowrs. Sub-rule (2) of rube
.E 1 e ihe said order eeguites complinnes of cerlain formalities by the regisuy of cowt. Witk a view to dizpel. the
ookt when o suit is reparded o have been instituled, clause 14 inserts a new sub-tule (3} 10 provide that the
Jaint shall ot be devined 1o he duty institaed unless it complics with the requirements specified in sob-mles
; g and (2

soled inte the problem ol sitears of eases in the courts and recommended amendinents to the Code with n view
o Ly dbown a ficed) tinee desee within which plendings are to be completed. Clanse 15 secks (o sobstitete snb
abe vy of tale ) of Order Voo provide for liling written stalements within thitly days from the day of institation
Dl ke s eceept in few silations, Clwse 15 anwnds tubes 2,6 sadd 7 10 ensure that copy of plaint alongwith
LI Ewane s on which plaistill selies upon are debivered with sunnons (o the detendant. ‘Lhis clase substilutes
cale 3 to provide dor delivery of sumons by speed post, copricr scrvice, fax message or by cleetronic mail,
ervice ax the Hligh Cowrt nay preserite by rufes, 10 nedkes the Code up (o date with the changing needs of the
finne,

[ fhyee 15 Onder ¥ of the Code provides for ssoe and serviee of summmons. The Malimath Committee
1

Clanse 0. Order VI of the code provides for pleadings genesatly, Clause 10 seeks 1o provide  that
3o vetilyiong the plemding shall furnishe an alficavit i supprost of his pleadings. This clause omils roles 5, 17
) 1R af Ondder Vo hting i consistency with new chianges i tho: Code,

Clause 17 In Oukr VI of the Code, e 4 provides for production of documents on which plaintilf
foes Chse 17 serks o substinoe male 14 10 provide whens a plaintiff sues upon a doenment in his possession,
# shall enter sueh ddocoments dnoa list and shall produce i in conrt wlien plaist is presented by him and shal)
deliver document and o copy thereol to be filed with the phint. The new rile Turther provides in ease a docmment
Er copy thereol is ot Biled with the plaing, it shadl et be allowed o be reecived in evidence on behalf of

¥

Leknttlf ot the heating of the suil,

Clawa 18 Order VI af the Code provides Tor written stateinent and st otf, Clause 18 seeks 10
el e b ool Crder VIE o provide o lixed lime haie within which pleadings are 1o e completed. The
o prosistons pegquited e defendant 1o preseat a wiitien: siatemens withio thirty days fram the date of serviee *
of sammons on the delemdant. Clause 18 nsents rale 1A to provide i a duty of delendant to produce documents '
1o which relicd is claimed ar ielicd upon by him. Rule 1A reguites the delendant o produce documents in his

Bn'.‘;t"._‘-iﬂll in the conrt amd deliver the document and o copy thereof when the wiitien statement is presented by
ditre. Rule LA further requites in case a document or copy thereol is nob Giled with the wrilten statcment, it shall
ot be ablowed o be recebved in evidence on behall of lil‘}\l.‘.ltll.‘llll‘ ak the hearing of the snil. -

o~

t,..i
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Clause 19.—~ Rule 2 of Order IX is being substituled so as 10 provide that where there is defsult on the
part of plintiff 1o deliver summons o the defendant, the suit shall be dismissed by the court. This is in addition
to non-paymeat of cost by the plaintifl as a ground of dismissal of suit.

It is proposed by amending rule 5 of Order 1X 50 as to reduce the period from one month to seven days
within which the plaintiff is required to apply for fresh suminons where summons carlier issucd remein un-
scrved.

Clause 20.— Order X is proposcd to amend by inserting rules 1A, 1B and 1C in the said order. This
amendment is consequential to the insertion of new section 9 vide clause 7 of the Bill.

Clause 2I.— Rules 2 and 15 of Order XI atc proposcd 10 be amended by fixing time limit to decide an
application for leave to deliver intcrrogatorics and to provide that an application for inspection of documents
the partics can bc madc only before the scitlement of issues. :

Clause 22.— Rule 2 of Order XM is proposed to be amended for reducing the time from filteen days to
seven days within which notice 10 admit a document may be given by any party w the suit. '

Further the sccond proviso o tule 4 of the said order is being omitled so as to curtail the discretion of
the court in the matier of allowing any parly to amend or withdraw admission made by him.

Clause 23.— Rules | and 2 of Onder X1 arc proposed to be substituied so as to provide thet the original
of documenis of which copics have been filed with the plaint and wrilica statement shall be submitied before the
seitlement of issues is made by the eourt.

Clause 24.— Ruic 4 of Order X1V is proposed 10 be amended so as to restrict the discretion of cuurt
by fixing timc-limit beyond which no adjournment for the examination of witnesses or of the document shall be
granted by the court before framing of issucs by the coust.

It is also proposed (0 omit tule 5 so (hat issues are (ramcd within time and no application for amcadments
and striking out the issue is ontertained by the court.

Clause 25.— Order XVI is proposed 10 be mmended so as (o {ix a time limit within which an application
may be made for summoning of witness. Furither it is proposed to provide that e party applying for summons
shall pay fce towards calling the summons within a period not later than seven days (rom the date of making
application.

Clause 26,— Order XVHl lays down ihe procedure for granting adjournments. The Commitice on
Subordinate Legistation (Eleventh Lok Sabha) recommended that it should be made obligatory in the judgment
to record teasons for adjournment of cases as well as award of actual and not merely nolional cost against the
party sceking adjoumment in favour of the opposite party. It is proposed lo make it obligatory by ameadmecat
of proposed Order. It is proposcd to make it obligatory for the judges to record the reasons in writing where the
court grants adjournment and to award the actual cost o the opposite party. Further limit up to threc adjournments
has alse been fixcd in a case, i

*

Clause 27..— Otder XVII provides for manner of recording the cvidence. It is proposed 1o confer the
power of recording of evidence by the commissioner to be appointed by the court.

Clause 28.— Order XX makes it compulsory for a panty filing appeal w0 annex the certified copy of the
decree to the Memorandum of Appeal. Justice Malimath Commitice has pointed out thal it takes a long time for
oblaining certified copy of lhe dectee and thus filing of appeal takes a long time. It is proposcd to dispense with
annexing certificd copy of the decree alongwith Memorandum of Appeal and it is also proposed that the whole
judgment shall be made available to the parlics immediately after the judgment pronounced.

Clause 29.— Order XXVI cnables the court 1o issue commission only in cases where witness resides
outside the local limits of the jurisdiction of the court. It is proposed to amend Order XXVI by inscrting a new
rule 4A so as to cnable the court to issue commission in any case where the inlerest of justice so demands.
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Clanse 30.— It has been observed that alter obtaining temporary injunction the pasty i whose favour

' aitjunction has been pranted causes delay in disposal of cases on flimsy and unteasomable grounds. To cutb this

npmclicc it is proposed to amend Order XXXIX so as to provide that the party who epplics for oblaining
injunction shall also furnish seeurity so that it may not adopt delaying tdclics during the wial of the case.

Procedure, 1908 no application for interim injunction can be moved unless the suit is filed first in the court
laving competent jurisdiction. In maters relating 1o property dispules particularly it may help a person if such
A person ‘can make an application to the court of competent jurisdiction for appointment of a Commission to
weertain the factual status of the propeety so that at the time of filing of the rcgular suit the report of the
ICommissioner is available relating to the factual status of the property.

E E Clause 31.—  sceks to insert a new Order XXXIXA. Under the existing provisions of the Code of Civil

Clause 32.— proposes 1o amend Order XLI of the First Schedule so as to provide for filing of appeal
m the basis of the copy of the judgment, 1o avoid delay as obtaining copy of decree takes cousiderable time.
l'utther 10 avoid delay it is proposed that an sppeal may be filed in the smme court which passed the judgment
and that court shall dircet the parties (o appear before appetlate court.

_ Clause 33.— By this clause, all amendments to the Code made by -the State Legislotures and the High
jcourts before the commencement of the Code of Civil Procedure (Amendment) Act, 1997, are, cxcept to the
extent they are consistent with the provisions of this Act, being repealed. The provisions relating 1o savings are
broadly intended 10 cnsure thet the amendments made by the seclions are broadly intended 1o ensure that the
mendments made by the scctions mentioned in sub-section (2) arc nol taken advantage of in respect of
coceedings which are pending al the commencement of the Code of Civil Procedure (Amendment) Act, 1997,

[ Clause 34.— (Amendinent to the Limitation Act, 1963)

Sub-scction (3) of section 12 of the Limitation Acl, 1963 exciudes for limitation purposes the time required
for obtaining a copy of judgment on which the decrec or ordet is founded. As it js proposed in clauses 28 and
2 of the Bill that copy of judgment is 1o be delivered at the time of pronouncement of judgment and that is
u(ficient for filing of appeal, thercfore, amendment of consequential pature are being made under the aforcsaid
ub-section by omilting the words “on which the decrec or order is founded”.

E Clause 35.— (Amcndment 1o the Court Fees Act, 1870)

The proposed amendment is consequential 1o the new section 89 in the Code of Civil Procedure, 1708,
roposed to be inserted vide clause 7 of the Bill so as to cnabic the party o clait refund of court-fee in case
ﬁlc matier in dispute is seitfed outside the court.

Clause 36.— (Amendinent to the Schedule 10 the Court-Fees Act, 1870}
E The proposed amendment is conscquential to the insertion of new order XXX1XA in the First Schedule

roposed to be inserted vide clausc 31 of the Bill. The proposed amendment prescribes foe in these cases where
a person applics for inspection before institution of the suit.



MEMORANDUM REGARDING DELEGATED LEGISLATION

Clause (d) of sub-scction (2) of scction 89,. as sought to be inscricd by clause 7 of the Bill, empowels
the Government and the High Courts to make rules to be followed in mediation proceedings 0 effect the
comptomise between the parties.

Rules 9 and 9A of Order V as sought to be subsiituted by clause 15 of the Bill, empowers the High
Courts 10 approve the courict service for the purpose of service of summons and also empowers to make rules
with regard to other means of service of summons.

Rule 4 of Order XVIII as sought to be substituted by clause 27 of the Bill cmpowers the High Couns
1o provide, by rules the sums to be paid lo the Commissioner for recording of evidence and the amount payable
to the Commissioncr by the court or by the partics.

Rule 6B of Order XX as sought 1o be substiluted by ¢clausc 28 of the Bill cmpowers the High Coutts to
make rules with regard to the charges to be paid by the partics for supply of copy of the judgment.

The matters, in respeet of which such orders ot rules may be made are matiers of detail and may hardly
be provided for in the Bill. The delegation of legislative power is, therefore, of a normal character,
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ANNEXURE
EXTRACTS FROM THE CODE OF CIVIL PROCEDURE, 1908

(5 OF 1908)

* * L * *

INSTITUTION OF SUITS

26. Every suil shall be instiluted by the presentation of a plaint or in such other
manncr as may bc prescribed,

SUMMONS AND DISCOVERY

27. Where a suit has been duly instituted, a summons may be issued 10 the
defendant to appear and answer the claim and may be scrved in manner prescribed.

* * * * *

32. The Courl may compel the aticndance of any person to whom a summons has
been issued under scction 30 and for that purpose may—

(¢) impose a finc upon him not excecding five hundred rupces;

* * * * L]

58. (1) Every person detained in the civil prison in cxecution of a decree shalf be
s0 detained,—

(a) where the deeree is for the payment of a sumn of moncy cxcecding one
thousand napees, for a period not exceeding three months, and

(b)) where the deeree is for the payinent of a sum of money exceeding five
hundred rupees, but not exceeding one thousand rupees, for a period not exceeding
six weceks:

Provided that he shall be released from such detention before the expiration of the
said period of detention—

(¢} on the amount mentioned in the watrant for his detention being paid o tie
officer in charge of the civil prison, or

(1} on the decrec against hitn being otherwise fully satisficd, or

(i) on the request of the person on whose application he has been so detained,
or

{iv} on the omission by the person, on whose application he has been so
detained, to pay subsistence-allowance:

Provided, also that he shall not be relensed from such detention under clause {i{) or
clause (iii), withow the order of the Coud.

(1A) For the removal of doubts, i is hereby dectared that no onder for detention of
the judgment-debtor in civil prison in exceution of a deeree for the payment of mogey
shall be made, where the o1al amount of the decree does not cxceed [ive hundred

rupees,

13
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ATTACHMENT

6. (7) The following property is liable 1o attachiment and sale in execution of a
decree, namely, lands, houses or other buildings, goods, money, bank-notes, cheques,
bills of cxchange, hundis, promissory notes, Govermmient sccuritics, bonds or other
sceuritics for money, debits, shares in a corporation and, save as hercinafier menlioned,
all olher saleable property, molvable or inmivable, belonging 1o the judment-debtor, or
over which, or the profits of which, he hns a disposing power which he may cxercise
for his own bencfit, whether the sane be held in the name of ihe judginentOdebtor or
by another person in toust for him or on lis behall:

Provided tha the following particulars shall not be liable 10 such attachment or sale,
namncly:—

L b * * *

(i} salary 1o the extent of the fist four bundred rupees and two-thinds of the
renwainder i exceution of any decree other than a decree for maintenance:

Provided that where any part of such plottion of the salury as is liable 1o attachment
has been under attachment, whether conlinvously or intermitiently, for a total period of
twenly-lTour months, such portion shall be exempt from attachment vatil the expiry of
2 further period of (weleve months, and where such atiachment has been made in
cxeculion of one and the sume deere, shall, ofter the attachment has continued for a
total period of twenty-four months, be finally cxempt from attachment in excention of
that decrec.

95. (1) Where, in any suil in which an amrest or attschemnt has been cffected o a
tempornry injunction granted under the last preceding section,—

(1) it oppesrs to the Court that such arrest, atachemnt or injubetion was applicd
for on in saflicicnt grounds, or

(5) that suit of the plaintitd fails and it nppears to the Court td there was no
rensonable or probable grolund for instituting the snme,

the defendant may apply o the Court, ad the Court may, vpon such applieation,award
against the pinintlll by s ender such, smounl, not exceeding one thousand rupees, as
it deems a reasobable compensation to the defendannt Tor the expense o injury
(including injury fo ceputation) eaused o hio

Provided that the Court shall not award, wnder this section, an smount exeeeding the
lkimils of ils peeuniary jurisdiction,

PART Vii
APPEALS
APPEALS FROM ORIGINAL DECREES

96. (1) * * * * "
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(4) No appeal shali lie, exeept on a question of law, from a deeree in any suil of the
nature cognisable hyh Cousts of Small Causes, when the amount or value of the
subject-malter of the original suit does not excesd three thousand rupees.

% * * * o

1O0A. Notwithstanding anything contained in any Letiers Patent for any High Court
in any other instroment having the foree of lnw or in any other Inw for the time being
in force, ‘where any appeal from an appeltate decree or order is heard and decided by
a single Judge of a High Cownt, no further appeal shall lic lrom the judgement, decision
or order of such single Judge in such appeal or from any decree passed in such sppeal.)

* . * * * *

102. No sccond appeal shall lic in any suit of (e nature cognizable by Courts of
Small Causes, when the amount or value of the subjcet-matter of the original suit docs
not exceed three thousand rupees.

* * * * L

LIS, (f) The High Coun may call for the record of any ease which has been decided
by any Coutt subordinnte (o such High Court and in which no appeal lies thereto, and
if such subordinate Courl appears—

(@} to have exercised a jurisdiction not vested in il by law, or
(5 o have failed 1o excrcise o jurisdiction so vested, or

(©) to have acled in the exercise of jis jorisdiction illegally or with mmeeinl
irregularity,

the High Court nay make such order in the ense as it thinks fit:

Provided that the High Court shall not, under (his section, vary ofr reverse any order
made, or any order deciding an issue, in the course of a suit or other proceeding,
exvepl where—

(@) the order, if it bad been made in favour of the party applying for revision,
would have finally disposed of ihe*suit o other proceeding, or

(1 the order, i allowed to stand, would occasion a failure of justice or causc
irreparable injury 1o the pary against whom it was made.

(2) The High Count shall not, under this section, vary or reverse any decree or order
against which an appeal livs cither to the High Court or 10 any Court subordinale
thereio,

Explanation.—1n this section, the expression “any case which has been decided”
includes any order made, or any order deciding an issuc, in the course of a suit or
ather procecding.

* * * * *
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148. Where any period is fixed or granted by the Court for the doing of any act
prescribed or allowed by this Code, the Court may, in its discretion, from time 1o time,
enlarge such period, cven though the period originally fixed or granted may have
expired.

* * * * *

ORDER |V
INSTIIUTION OF SUITS

1. ({) Every suit shall be instituied by presenting a plaint 1o the Court or such officer
as jl appoints in this behall,

* .3 * * *
ORDER V
Issue snd Service of Summrons
Issue of Summons
L. (J) When a suit has been duly instituted a summons may be issued to the
defendant 1o appear and answer the claim on a day to be therein specified:

Provided that no such summons shall be issued when the defendanmt has appeared at
the presentation of the plaint and admitied ihe plaintiffs claim:

Provided Turther that where a swnmons has been issucd, the Court may direct the
defendant 1o file the wrilten statement of bis defence, if any, on the date of his
appearance and cause an entry (0 be made to that cffect in the summons.

2. Every summons shall be accompanied by a copy of the plaint of, if so penmitted,
by a concise stalement,
* * * * L1
"
v

6. The day for the appearance of the delendant shall be fixed with reference 1o the
currend business of the Court, the place of eesidence of the defendant and the time
necessary for the service of the simmons; and the day shall be so (ixed as to allow the
defendant sullicient time to cnable him to appear aod answer on such day.

7. The summons to appear and answer shall order the defendant to produce all
documents in his possession or power upon which he inlends 10 rely in support of his
case,

* * * * *
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Service of Summons

9. (1) Where the defendant resides within the jurisdiction of the Cowrt in which the
swit is instituted, or has an agewl resident within thal jutisdiction who is empowered to
anceept the seevice of the summons, the summons shall, unless the Count otherwise
dircets, be delivered or sent to the proper officer 1o be served by hiin or one of his
subordinates.

(2) The proper officer may be an officer of 2 Court other than that in which the suit
is institated, and, where be is such an officer, the summons may be sent to him by post
or in such other manner as the Count may dircet,

* * * * *

I9A. (1) The Court shall, in addition to, and simultancously with, the issue of
summons for service in the manner provided in rules 9 to 19 (both inclusive), also
dircet the smnmons to be served by registered post, acknowledgment due, addressed to
the defendant, or his agent, empowered to accept the scrvice, at the place where the
defendant, or his agent actually and voluntarily resides or carrics on business or
personally works for gain:

Provided that nothing in this sub-rule shall require the Court to issue summons ot
scrvice by registered post, where, in the circumstancees ol the case, the Court considers
it unnecessary,

(2) When an acknowledgment purporting to e signed by the defendant or his agent
is reccived by the Court or the postal article conlaining the summons is reccived back
by the Court with an endorsement purporting to have been made by & postal employce
to the effect that the defendant or his agent had refused to toke delivery of the postal
atticle containing the summons, when tendered 10 him, the Court issuing the summons
shall declare 1hat the summons had been duly served on the defendant:

Provided that where (he swnmons was properly addressed, pre-paid and duly sent by
registered post, acknowledgment duc, the declaration referred to in sub-rule shall be
made notwithstanding the facl that_the acknowledgemem having been lost or mislaid,
or for any other teason, has nol been reecived by the Court within 1hirtly days from the
dute of the issue of the summons.

* * * * *

21. A summons may be senl by the Court by which it is issued, whether within or
without the State, cither by one of its officers or post to any Court (not being the High
Court) having jurisdiction in the place where the defendamt resides,

* * * L *

24: Where the defendont is conlined in a prison, the summons shall be delivered or
sent by post or otherwise o the officer in charge of the prison for service on the
defendant,
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25. Where the delendant resides out of India and has no agent in India empowered
ey accept serviee, the summons shall be addressed 10 the defendant ot the piace where
he is residing and sent 1o him by post, il there is postal comprinication briween such
place and the place where the Court is situate:

Provided that whete any such defendant resides in Bangladesh or Pakistan, the
summons, logether with a copy thercol, may be sent for service on the defendant, Lo
any Court in that country (not being the High Couet) having jutisdiction in the place
where the defendant resides:

Pravided Turther that where any such defendant is a public officer in Bangladesh or
Pakistan (not belonging to the Bangladesh of, as the case may be, Pakistan military,
naval of air forces) or is & scrvaut of a tailway company or local authority in thal
country, the summons, together with a copy thereof, may be sent for serviee on the
defendant, 1o such officer or authority in that couniry as the Central Government may,
by notification in the Official Gazetie, speeify in this behalf.

* * * * *

ORDLER VI

PLEADINGS GENERALLY

* * * * *

5. A [uriher and better statement of the nature of the claim ot defence, or further
and betier parficulars of any tatter stated in any pleading, may in all cascs be ordeted,
upon such terns, as to costs and otherwise, as may be jusl. -

* * * * *

17. The Court may at any slage of the proceedings allow cither party to aller or
amend his plcadings in such manner and on such tcrms as may be just, and all such
amendments shall be made as may be necessary for the purpose of determining the real
guestions in controversy between the parties,

18. If a party who has obtasined an order for fcave to amend does nol amend
accordingly within the titnc limited for that puspose by the order, or il no time is
therehy limited then within fourteen days from the date of the order, he shall not be
permiticd to amend afler the expiration of such limited time as aforcsaid o of such
fourteen days, as the case may be, smless the time is extended by the Count.

ORDER VI

PLAINT

* * * 4 *

9. (1) The plainti(f shall endorse on the plaint, of annex thereto, a list of the
documents (if any) which he has produced akmg with it; and, if the plaint is admitted,
shall present, within such time as may be fixed by the Court or extended by it from
time 10 lime, as many copics on plain paper of the plaint as there arc defendants, unless
the Court by reason of the length of the plaint or the number of the defendants, or for
any othcr sullicient reason, permits him to present a like number of concise statements
of the pature of the claim made, or of the relicl claimed in the suil, in which case he
shall present such stalements.
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(1A) The plaintill shall, within the time fixed by the Courl or extended by it under
sub-rule (£}, pay e requisite fee for the service ol summons on the defendants,

(2) Where the plaintilt swes, or the defendant or any of the defendants is sued, in a
representative capacity, such statetents shall show in what copacity the plaintiff or
delendant sues or is sued.

(3) The plaintifl may, by leave of the Court, amend such statements so a5 10 make
them correspond with the plaint.

(4) The chicf ministerial officer of the Court shall sign such list and copics or
stateménts i, on examibalion, he finds them to be correct.

* %* % * *

Docnments relied on in pliant

M. (1) Where a plaintilT soes upon a documnent in his possession or power, he shall
produee it in Court when the plaint is presented, and shalt at the same time deliver the
document or a copy thereof 10 be filed with the plaint.

{2) Where be relics on any other docwnents (whether in his posscssion or power or
not) as evidence in support of his claing, he shall entee such documents in a list 1o be
added or annexed o the plaint,

15. Where any such document is nol in the possession or power of the plaintiff, he
shall, if possible, state in whose possession or power it is.

15. (1) A document which ought to be produced in Court by the plaintiflf when the
plaint is presented, or 1o be entered in the list 1o be added or annexed to the plaing,
and which is ot produced or entered accordingly, shall not, without the leave of the
Court, be reevived in evidenee on his behalf at the hearing of the suit,

* * * * *

ORDER VIl
WRITIEN STATEMENY, SET-OFF AND COUNTER-CLAIM

L. (7} The defendant shalf, at or before the fimst hearing or within such titme as the
Courl may permil, presenl a written stalement of his defencee,

(2) Save as otherwise provided in mile A, where the defendant relics on any
document (whether or not in his possession or power) in support of his defence or

claim for set-ofl or coutder-claim, he shall enter such docunients in a list, and shall,—

() il o written stalement is presented, annex the st o0 the wrilten statement:
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Provided that where the defendant, in his written statement, claims a set-off or mokes
a counter-clnim bascd on a document in his possession or power, hie shall produce it in
Court al the time of presentation of the writich statement and shatl at {he satmc time
deliver (he document or copy thereol ta be filed with the writlen statcinent;

(h) if o writlcn statement is not presented, present (he list to the Court at the first
hearing of the suit.

(3) Where any such documont is nol in the posscssion ot power of the delendant,
he shall, wherover possible, stalc in whose possession or powert it is,

(4 If no such list is so annexed of presented, the defendant shall be allowed such
futther period for the purpose as the Court may think fit.

(5 A document which ought to be cntered in the list referred to in sub-tule (2), and
which is nol so emered, shall not, without the lecave of the Court, be received in
evidence on behail of the defendant at the hearing of the suit. '

(6} Mothing in sub-rale (5) shall apply 10 docoments produced  for the cross-
examinnfion of plainlilCs witnesses or in apswer 1o auy casc sel up by the plaintiff
subscquent o the fifing of the plaint, or handed over to a withess mercly & refresh his
BICINOry.

(7) Where a Court grants leave under sub-rule (), it shall record its reasons for so
doing. and no such leave shall be granted unless good cavse is shown Lo the satisfaction
of the Court for the non-entry of the docwsent in the list referred to in sub-rule (2).

8A. (/) Where a defendant bases his defence upon o document in his pussession or
power, he shall produce it in Couri when the writien siatenient is presenied by him and
shall, at the same time, deliver the document or a copy thereof, to be filod with the
writlcn slatemeht.

(2) A document which ought to be produced in Court by the defendant under this

" rule, but is not so produced, shall not, without the leave of the Court, be reccived in

evidence on his behalf at the hearing of the suil.
{3) Nothing in this ruic shall apply to documents produced, —
(a) Tor the cross-cxamination of the plainiil's witnesses, of

(%) in answer (o any casc sct up by the plaintilf subscquent to the tiling of the
plaint, or

(¢) handed over o a witness merély to refresh his memory.

9. No pleading subsequent fo the written statemenl of a defendant otier than by way
of defence 1o a set-ofl of countee-claim shafl be presented except by the leave of the
Court and upon such terms as the Couri thinks fit, but the Courl may at any lime
tequire a written statement or additional writtere statenient from any ol the partics and
fix a time lor presenting the same.

t0. Where any party fromn whom a written stalcment is requised under rile § or rule
9 fails to preseut the same wilhin the time permitted or lixed by the Court, as the case
may be, the Court shall pronounec judgment against him, or make such order in relation
to the suit as it thinks fit, and on the pronouncement of such judgment, a decree shall
be drawn up.
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ORDER IX

APPEARANCE OF PARTIES AND CONSEQUENCE OF NON-APPEARANCE

* * * * *

2. Where on the day so fixed it is found that the summons has not been scrved upon
the defendant inn consequence of the faidure of the plaintiff to pay the court-fec or postal
charges (il any) chargeable. for such sefvice, or to present copies of the plaint or
concise statements, as required by rule 9 of Order VII, the Court may make an order.
that the suil be dismisscd:

Provided that no such order shall be made, if, notwithstanding such failure, the
defendant attends in person {or by agent when he is allowed to appcar by agent) on the
day fixed for him o appear and answer.

* * * L3 *

5. (1) Wheee, afier a summons has been issued o the defendant, or 10 one of scveral
defendants, and retumed unscerved, the plaintiff [iks, for o period of one month from
the date of the return made to the Cowurt by the officer ordinarily certifying to the Court
retwrns made by the serving officers, to apply for the issuc of a fresh sununons the
Court shall make an order that the suit be dismissed as against such defendant, unless
the plaintifl has within the said period satisficd the Court that—

(@) he has lailed alter using his best endeavours fo discover the residence of the
defencdant who has not heen served, ot

(5) such defendant is avoiding seevice of process, of
(¢ there is any other sullicient canse for extending the time,

in which case the Court may cxtend the time for making such application for such
period as it thinks [it.

(2) In such case the plaintiff may (subject to the faw of limitation) bring a fresh suit.

* * L * *

ORDER X f

Examination of Parlics By the Court

* * * * *

4. (1) Where the pleader of any parly who appears by a pleadee or any such person
accompanying o pleader as is referred to in rule 2, reluses of is unable o answer any
material guestion relating to the suit which the Court.is of opinion that the party whom
he represents ought to answer, and is likely 1o be able to answer if interrogated in
person, the Court may posipone the hearing of the suit to a future day and direct that
such party shall appear in person on such day. '

* * * * *
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ORDER XI

. Discovery and Inspection

* * * * *

2. On an application for leave 1o deliver interrogatories, the particular intcrrogatotics  Particular
proposed to be delivercd shall be subwnitted 10 the Courl.  In deciding upon such  inletro-
application, the Court shall ke ito account any offer, which may be made Ly the  patories 10
parly sought o be interrogated to deliver particulars, or to make adimissions, or to  be
produce documents relating to the maters in question, of any of them, and Ieave shall  submiited.
be given as to such only of the inferrogatories submitted as the Court shall consider -
necessary cither for disposing laiely of the suit or for saving costs. '

L * w* * *

15, Bvery purty (o a sait shall be entitled ot any lime oo give notice to atry other  Inspection
party, in whose pleadings or alfiduvits reference is made to any document, or who has  of
cntered any document in any Jist annexed 1o his pleadings, 1o produce such document  documents’
for the inspection of the party giving such notice, or of his pleader, and to permit him  referred to
o them 10 take copics thercof; and any parly not complyiog with such notice shall sot  in pleadings
afterwards be at liberty 10 put any such document in evidence on his behalf in such suit  or o
unless he shall satisfy the Coudt that such document relates only 1o his own title, he affidaviis.’
being a defendant to the suit, or that he had some other causé or excuse which the ’
Count shail deem sufficient for not complying with such notice, in which casc the Court
may aliow the sunc 10 be put in evidence on suwch tenms as 0 costs and otherwise as
the Court shall think (i1,

* * * * *
ORDER Xl
Admissions
* ) * * * *

2. Either party may call upon the other party 1o admil, within (ificen days from the  Notice to
date of scrviee of the notice any document, saving all just exceptions; and in case of ® admit
refusal or negleet 10 admit, after such notice, the costs of proving any such document documents.
shall be paid by the party so neglecting or refusing, whatever the results of the suit
iy be, unless e Conrt otherwise dircets; and o costs of proving any docoment shall
be allowed unless such notice is given, except where the omission 1o give the notice is, -
in the opinion of the Court, s saving of expense, :

* * * * *

4. Any parly may, by notice in wriling, at any titne not Jater than nine days before  Notice to
the day fixed for the hearing, eall on any other party 1o admit, for the purposes of the  adinit facts,
suit only, any specific fact or Taets mentioned in such notice.  And in case of refusal
or negleet to admit the sume within six days afler service of such notice, or within such
further time as may be allowed by the Courl, the costs of proving such fact or facts
shall be paid by the panty so neglecting or refusing, whatever the result of the suil may .
be, unless the Court otherwise dircets: Provided that any admission made in pursuance
of such notice is o be deemed 4o be made only (or the purposes of the particular suit,
and not as an admission (o be wsed against the party on any othier ogeasion ot in favour
of any person other than the party giving the notice:
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Pravided also that the Court may at any ‘time allow any party 10 amend or withdraw
any admission so made on such tenns as may be just,

* * * * *

ORDER XliI
Production, Impounding and Return of Documents

1. (1) The parties or their pleaders shait produce, at o before the seitlement of
issues, aft the documentary evidence of every description in their possession or power,
on which they intend to rely, and which has not alrcady been fifed in Court, and - all
documents which the Court has ordered to be produced.

{2} The Count shall reccive the documents so produced: Provided that they are
accompanicd by an accurmte Jist thercol prepared in such forme as e High Court
directs.

2. (1) No documentary cvidence in - the possession or power of any party which
should have been but has not beea produced in accordance with (he requircments of
rule T shall be reccived atl any subsequent stage of the proceedings unless good causc
is shown 10 the satisfaction of the Court for the non-production thereof; and the Court
reeciving any such evidence shall record the reasons for so doing.

(2) Nothing in sub-rule (1) shall apply (o documents, -
(a) produced for the cross-examination of the withesse of the otiver party, or

(b) handed over to a witness merely 1o refresh bis memory,

* * * * *

ORDER XV

iion: of Suit on Issues of Law or on Issues agreed upon

* 4 * * *
3

4. Where the Court is of opinion that the issues cannol be correctly framed without
the examination of some persem not before the Court of without the inspection of some
document nat produced in the suit, it may adjourn the framing of the issues 10 a future
day, and may (subjeet 1o any Iaw for the time being in foree) compel the attendance off
any person or Hic production of any document by the person in whose possession or
power it is by summons or other process.

5.(1) The Court may at any tine before passing a deeree amend the issues or frame
additional issucs on such tenns as it thinks fit, and ail such amendments or additional
issues as may be necessary for determining the matiers in controversy between the
parties shall be so made or framed. :

(2) The Court may also, at any time before passing a deerce, strike out any issucs
that appear to il 10 be wrongly framed or introduced.

L * * * *
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ORDER XVI
Summoning nd Atiendanee of Witnesses
1. (D) * " x x *
(4) Subject to the provisions of sub-tule (2), summonses referred (o in this rule may

be obtained by the parties on an application to the Count or to such officer as may be
appointed by the Coutt in this behallf.

* * * * *

2. (1) The parly applying for a summons shall, before the summons is granied and
wilhin a peried to be fixed, pay into Court such a sum of money as appears to the
Court to be sufficient to deftay the travelling and other cxpenses of the person
summoned in passing to and from the Court in which.he is required to attend, and for
one day's aticndance,

L] * * * L

ORDER XVl
Adjournments

1. (1) The Courl may, if sufficient couse is shown, at any stage of the suil grant

time to the pattics or to any of them, and may [rom {ime 1o time, adjourn the hearing -

of the suil,

(2) In cvery such case the Court shalf {ix a day for the further hearing of the suit,
and may make such order as it thinks Mt with respect to the cosls occasioned by the
adjournmcent:

Provided that,—

(a} when the hearing of the svit has commenced, it shall be continued from day-
to-day until all the witnesses in attendance have been examined, unless the Court
finds that, for the exceptional reasons (o be recorded by it, the adjoumniment of the
hearing beyond the following day is necessary,

(b) no adjournment shall be granted at the request of a party, except where the
circumstances are beyond the control of that party,

(¢) the fact that the pleader of a party is engaged in another Court, shall not
be a ground for adjournment,

(d) where the illness of a pleader or his inability 1o conduct the case for any
reason, olher than his being engaged in anothet Court, is put forward as a ground for
adjournment, the Court shall not grant the adjournment unless it is satisfied that the
party applying for adjourninent could not have engaged another pleader in time,

(¢) where a wilness is present in Court but a party or his plc;ldcr is not present
or the party or his pleader, though present in Court, is not ready (o] examine or cross-
cxamine the witness, the Court may, if it thinks [il, record the staicment of the
wilhess and pass such orders as il thinks (il dispensing with the examination-in-chief
or cross-cxamination of the wilness,.as the case may be, by the party or his pleader
nol present or not ready as aloresaid. .

" * x PR *
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ORDER XV
Hearing of the Suit and Examination of Withesses
2(1)* * * * *

{4} Notwithstanding anything conlained in this rulc, the Court may, for reasons to be
recotded, direct or permit any party 10 examine any witness al any stage.

* * * * *

4. The cvidence of the witnesses in atiendance shall be taken orally in open Court
in the presence and under the personal ditection and superintendence of the Judge.

* * * * *

I7A. Where a party satisfics the Court that, aftcr the exercise of duc diligence, any
evidence was not within his knowledge or could not be produced by him at the. time
when that party was leading his cvidence, the Court tay permil that party to produce
that evidence at a later stage on such terms as may appear to it to be just.

* * * * *

ORDER XX
Judgment and Decrec
l .( l) * * * ] *

(2) Where a wrilten judgment is to be pronounced, it shall be sufficient if the
findings of the Court on cach issuc and the final order passed in the casc are read out
and it shall not be necessary for the Court 1o read out the whole judgment, but a copy
of the whole judgement shall be made available for the perusal of the partics or the
pleaders immediately afier the judgment is pronounced.

* n L x *

6A. (1) The last paragraph of ke judgment shall statc in precise terms the relicf
which has been granted by such judgmen.

(2) Every endeavour shall be made to cnsure that the decree is drawn up as

expeditiously as possible, and, in any case, within (iftcen days from the date on which.

the judgment is pronounced; but where the decree is nol drawn up within the time
aforesaid, the Court shall if requesicd so 10 do by a party desirous of appealing against
the decree, cerlily that the decree has not been drawn up and indicate in the certificate
the reasons for the delay, and thereupon—

(a) an appeal may be preferred against (he decree withoul filing a copy of the
decree and in such a case the last paragraph of the judgment shall, for the purposes
of rule 1 of Order XLI, be treated as the decree; and

(b) so long as the decree is not drawn up, the last paragraph of the judgment
shall be deemed 10 be the decree for the purpose ol exccution and the party
interested shall be entitled to apply for a copy of that paragraph only without being

.
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reerircd 1o apply for a copy of the whole of the judpment; but as soon as a deueree
is drawn up, the tast paragrapl: of the judgment shall cease 1o have the cflect of a
decree Tor the purpote ol exceution or for any other purpose:

Provided that, where an applicniion s masbe Lar obiining a copy of only the last
poragraph of the judgment, such copy shall indicate the nome and mddress of all the
partics to the suil.

68, Where the judgment is type-writien, copivs of the type-wrilten judgment shall,
where it is practicable so to do, be made available 10 the parics imnnediately after the
pronouscement of the judgment on payment, by the party applying for such copy of
such charges as noy be speeilied in the riles made by the High Coun,

Copics  of
| h ¢
ty pewriticn
judgment

when to be

* * . » ' & L

ORDER XXXIX

TEMPORARY INJUNCTIONS AND INTERLOCUTORY ORDERS
Tempuorary injunciions

1. Where in any suit it is proved by alfidavil or otherwise—

(1) that any properly in dispute in’a suit is in danger of being wasied, damaged
or ahicnated by nny paty o the sail, or wronglolly sold in exceution of a deence, or

(O} that the defendant theeatens, o intends, 1o emove of dispose of his property
with a view to defranding bis ereditors,

(©) that the defendant threntens to dispossess the plointfl or ofhenvise cause
infury 1o ihe plaintilf in rclation (o any property in dispuie in the suit,

the Court may by order grant a temporary infutction to restrain such aet, or make such
olher order. for he purpose of staying and preventing the wasting, damaging, alicnation,
sale, removal or disposition of e properly or dispossession of e plaintiff, or
ofhcrwise enusing injury t the plintiff in rclation to any properly in dispate in the
suit ns the Courl thinks Tis, wntil the disposal of the suit or until further orders.

* * * L L

ORrRDER XL1

-t

APPEALS FROM URIGINAL DECRELS .

L. (1) Lvery appeal shall e prefereed in the Torm of 4 memorandutn sigied by the
appetlant or his plesder and presented 1o the Conrt or to such officer as it appoints in
ihis heball, The memotandus shall be accotnpanied by a copy of the deeree appealed
trom and (unless the Appeliate Courl dispenses therewith) of the judgmeat on which it
is Tounded:

Provided that where 1wo or more suits have been tried together and a connon
judpment has been delivered therclor and two or more appenls are (lled against any
deerer covercd by that judgmedt, whether by the same appellant or by different
appellants, the appellaie Conrt may dispense with the Tiling of more than one copy of
e judpment.
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Proeedure on admission of appeal

9. (1) Where a memorandum of appeal is adiitted, the- Appellate Court of the proper
officer of that Count shall cndorse thercon the date of presentation, and shall regisicr
the appeal in a book 10 be ket for the purpose,

(2) Such book shall be called the Register of Appeals,

* * * * *

t1. (7) The Appellate Courl, after scading for the record if it thinks fit so 1o do, and
after fixing a day for hearing the appellant or his Pleader and hearing him accordingly .
if he appears on that doy, may dismiss the appeal without scading notice to the Coust .
from whose decree the appeal is preforred and without setving nolice on the respondent
or his pleader.

* * * * *

12. (}) * * * *

(2) Such day shall be fixed with reference to the current business of the court, the
place of residence of the respondent, and the time necessary for the service of the
nolice of appeal, 50 as (o atlow the respondent sufficient time 10 appear and answer the
appeal on such day.

13. (1) Where the appeal is not dismissed under rule 11, the Appellatc Court shall
send notice of the appeal 1o the Court from whose decree the' appeal is preferred.

(2) Wiere the appeal is from the deeree of a Court, the fecords of which are not
deposited in the Appellate court, the court receiving such notice shall send with all
practicable despatch all material papets in the suit, or such papers as may be specially
calicd for by the Appellate Court.

(3) Either party may apply in writing to the Court from whouse decroe the appeal is
preferred, specifying any of the papers in such Court of which he requires copics to be
made; and copies of such papers shall be made at the cxpense of, and given to, the
applicant,

L * * * *

15, The notice to the sespondemt shall declare that, if he does not appear in the
appellate Court on the day so fixed, the appeal will be heard ex parte.

Procedure on hearing
&

* * L * . *

18. Where on the day fixed, or on any other day to which ihe hearing way be
adjourned, it is found that the notice to the respondent has not been served in
consequenice of the failure of the appellant (o deposit, within the period fixed, the swn
required 10 defray the cost of serving the notice or, if the pofice is retumed unscrved,
atl it is found that the notice to the respondent has not been issued in consequence of
the failure of the appetlant to deposit, within any subscquent period fixed, the sum
required to defray the cost of any further attempt to scrve the notice, the court may
make an order that the appeal be dismissed: ' :

Provided thal no such order shall be made alihough the notice has ot been served



38

upon the respondent, if on any such day the respondent appears when the appesl is
called on for hearing.

19, Where an appesl is dismissed under rule 11§, sub-rule (2), ot rule 17 or rule 18,
the appeliant may apply to the appellatc Courl for the re-admission of the appeal; and,
where it is proved that he was prevented by any sufficient cause {rom appcaring when
the appeal was called on for hearing or from depositing the sum so required, the Court
shall rc-admit the appcal on such terms as 1o costs or otherwise as it thinks fit,

* * * * *

22. (1) * * * *

(3) Unlcss the respondent files with the objeetion a written acknowledgment from the
party who may be affceted by such objection or his pleader of having reccived a copy
thereof, the appellate Court shall cause a copy to bd scrved, as soon as may be aficr the
filing of the objection,’ on such party or his pleader at the expense of the respondent.

* * * * *

EXTRACTS FROM THE LIMITATION ACT, 1963
ACT No. 36 OF 1963

* * * * *

PART 111
COMPUTATION OF PERIOD OF LIMITATION

2.y * * * *

(3) Where a decree or order is appealed from or sought to be revised or reviewed,
ot where an application is made for leave 10 appeal from decree or order, the time
requisite for obtaining a copy of the judgment on which the decree or ordet is founded
shall also be excluded.

T

* * * * *
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LAW COMMISGION OF INDIA

DRAET QUESTIONNAIRE
ON THE

CODE OF CIVIL PROCEDURE, 1908

Introductory Remarks

1. The Law Commisseion Bf India has been
requested by the Bovernmént of India in the
Ministry of Law to make recommendations for

revision of the Code of Civil Procedure, 1908.

2. The Commission proposes to undertake
the exercise in two phases.. In the firat
phase, -the Commission proposes to express its
views on the various amendments suggested by
the Code of Civil Prncedure%émendment) Rill,
1997, which has been 1n£}oduaed as an
afficial Bil1l in the Rajya Sabha. In the
second phase of the work, -the Commigsion
will, if necessary, consider the provisions

of the Code which have not been dealt with in
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the Bill (that is, provision on which the
Bill does not propose any anmendment) but
which may appear to be in need of revision,
in the interests of aimplicity, certainty and
uniformity in the law of Civil Procedure and
with a view to achieving rationaligation and

modernisation of the law.

Division of the project into two phases
(as above) has been decided uwpon by the
Commission, in the ligﬁt of the fact that
proposals for a comprehensive revision of the
Code at this Juncture nay involve
considerable length of time, while the
proposals contained in the Bill seem to

require a comparatively urgent attention.

>. In order to elicit informed opinion
on the various proposals contained in the
Rill, the Commission has prepared a
Questionnaire on the subject. Iﬁ the various
questions as formulated by it, the Commission
has attempted to mention, very briefly, some

of the courses and alternatives that can be



FPage No.J3

possibly adopted with reference to the points
to which the various amendments (as proposed
in the Bill) relate. The Commission would
like to make it clear that these courses and
alternatives do not necessarily represent the
final views of the Commission. They have been
put forth, mainly in order to elicit ipformed
opinion on the subject, and in order to
facilitate a detailled consideration of the
various points by the persons and bodies who
may like to eupress thelr opinions on the

proposals contained in the Bill.

4, The Commission will appreciate if
interested persons and bodies will kindly
forward their comments by the 30th of April,

1298, to the Commlssion.

[For facility of reading, each amendment
proposed on the Bill is set out, along with

the text of the existing provision].
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QUEST IONNAIRE,

INSTITUTION OF BUITS

Q-1 3 Section 26 (Plaint) ) Clause 2 of the

SGection 26 of the Code provides that a suit
shall be instituted by the presentation of a
plaint or in other prescribed manner. The Bill
proposes the addition of the following 1

"In every plaint, facts shall be proved

by affidavit®.

[See also O-11 below - Order &, rule 15].
The main object 1is to reduce the possibility
of false statements made in a plaint - believed to

be a common phenomenon.

(a) Do you consider that above amendment

will serve a useful purpose 7

(b) If so, would you favour a re-framing

of the amendment -~ say, as under 3
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*Yhe allegations of f#ct made in a
plaint shall be supported by an
affidavit, setting out separately facts
which the plaintiff states on his own
knowledage and the facts which he atates
on -infnrmatinn received by him and

believed by him to be true 7"

8-2 3 Section 358 (Detention in prison - saxisum
perigd) : Clause 2 of the Bill

E£risting section 58 of the Code makes certain
provisions, placing limits on the period of
detention of the judgment debtor in execution of a
decree. The limits are based on the amount of the
money decree. In view of fall in the value of the
rupee, the BRill seeks to increase the relevant

amounts as under @

Existing Amount Propogsed Amount Maximum period

(a)
exceeding 1,000 exceeding 3,000 3 months
rupees rupees




(b)

exceeding 500
rupees but not
exceeding 1,000
rupees

exceeding 2,000
rupees but not

exceeding 35,000
rupees

Fage No.é

& weeks

(c)

amount does not
excead D00
rupees

amount does not
exceed 2,000
rupees

no detention
can he
ordered

Would

amendment 7

-3 =

you agree with the need for

A.D.R

Section 87 {(to be inserted) settlement of

disputes outside the court) : Clause 7 of the Bill

The Bill prouposes to insert a new section (as

section 8%),

seeking to provide that

"Where 1t

appears to the court that there exist elements of

settlement,

parties,

settlement and give them to the parties for

observations". After observations of the

which may be

the court (it is proposed) may

acceptable to the

terms of
their

parties,

re-formulate the
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terms of a possible settlement and refer the same
for arbitration, conciliation *Judicial
settliement” including settlement through Lok

Adalat) or mediation.

Where the reference of the dispute ie for
arbitration or conciliation, the BRill proposes
that the Arbitration and Cnnciliatinn Act, 1994
shall apply, "as if the proceeding for arbitration
or conciliation were referred for settlement under

the provisions of the Act".

Where the reference is to Lok Adalat or
"judicial settlement", the Legal Services

Authority Act, 1989 is to apply.

Where the dispute is referred for mediation,

the proposal is that "the court shall effect a

compromise between the parties and shall follow

such procedure as may be prescribed”.

It should alzo be mentioned that while c¢clause

7 of the Bill reguires such attempts at

"settlement”, "only where there exist elements of

settlement", clause 20(i) of the Rill proposes to
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]
introduce Order 10, rule 1A, whereunder, after the
admissions and denials of the parties are recorded
by the court, "the court shall direct the parties
to the suit to opt either mode of settlement

outside the court as specified in sub-section (1}

of section 89".[{See O-22, infral.

(Thus, one or other mode must be opted far, by

the parties, under proposed Order 10, rule 1A).

The object of the proposal in the RBill ias
obviously to promote alternative methods of
dispute resolution. However, on the proposals as
formulated in the Rill, certain points of
substance as well as points of form, arise for
consideration. Opinjion 1s therefore invited on the

following points @

(a} Would the proposal in clause 3 make
for quicker resolution or would it lead to
the insertion of one more step in the

chronology of the suit ?

(b} Should the reference by the court to

the alternative method be discretionary
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(with the court) or should it be

mandatory?

(c) Should the stage for reference be

-

set out in proposed section 89 itself 7

(d) Where the reference is to
arbitration or conciliation, would the
formula in proposed section ag(2){a}) "“as
if the proceedings were referred for
settlement under the provisions of that
Act (i.e. the Arbitration and Conciliation
Act, 1996)" be appropriate and in

conformity with the language of that Act 7

(e) Should the court itself be required
to frame the agreement or, would it be
bettér to permit the parties to enter into
an agreement 7 (This néeds deep thinking,
because the Act of 1996 is basically
structured upon the concept of an

arbitration agreement).

(f) In case of arbitration, several

points  of detail may arise, €.g. =~ who
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will be the arbitrator, what will be his
Jjurisdiction, what will be the venue, what
will be the arbitrator’'s fees, etc.. How

will these issues be dealt with 7

{(g) Where mediation is decided upon,
then, under section 8% as (proposed}, “the
court shall effect a compromise between
the parties”. What will be the situation,
if the parties do npo agree on a

compromlse?

[Some further points may also arise in the
context of clause 20, seeking to insert

Order 10, rule 1A ~ See O-22 belowl.

APPEAL. AND REVISION

-4 3: Section 100A {(Appeals from decisions of
single Judge of High Court) 3 Clause 10 of ¢the
Bill.

At present, section 100A of the Code bars an
appeal (Letters Patent appeal) from the appellate

decision of a single Judge. The Bill proposes to
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enlarge the scope of this bar (by amending section
100n), so as to bar an appeal even from an
aoriqinal decision of a single judge, as alsa from
the writ, direction or order issued by a single
Judge "on an application made under article 2226 or

article 227 of the Constitution".

Do you consider that this amendment will be in

the interests of justice 7

Would you favour, as an alternative, an
amendment which would restrict such appeal to
cases where the decision of the single judge
involves a substantial question of law or is
likely to result 1in a serious miscarriage of

justice 7

3-5 : Section 102 : No second appeal in certain
cases : clause 11 of the Bill.

Hection 102 of the Code bars second appeal in
certain  (what may be called “petty") cases. The
bar operates, 1f two conditions are satisfied,

namely:
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(i) The suit is of a nature cognizable

by a court of small causes;

(1ii) TFhe amount or value of the subject
matter of the suit does not exceed three

thousand rupees.

Thus, a double test is to be satisfied at

present, depending on -
(i) the nature of the controveray; and

(ii) valuation of the subject matter.

The Rill seeks to eliminate the requirement at
(i) above. Os regards the second reguirement, the
Rill seeks to replace "three thousand rupees" by
twenty five thousand rupees (in view of the fall

in the value of the rupee).

=

Po you agree with the above approach *

Would vyou agree with the desirability of

retaining the criterion that the suit must be of a
!

'mature cognizable by the court of small causes
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{(while increasing the amobunt of pecuniary
valuation) 7 It may be necessary to keep in mind
in particular, suits for declaration, injunction,
etc. The present section (as mentioned above)
primartly looks to the suit and only secondarily

concerns  ltself with the value of the subject

matter.

At present, section 102 does not apply to
declaratory suits: ~Ramgshch@ndra ﬁ&er Ve,

Noorulla Sahib, (1907) ILR 30 Mad 101 or to suit

for title -~ see sections 1%, 16, 27, Provincial
Small Cause Courts Act, 1887. Nor does it apply to
suits for accounts,

[Small Cause Courts Act, 1887, Second

Schedule, article 31).

The nature of the suit determines
appealability.

Digambar Parshwanath Jain HMandir Vs, Valubai,

AIR 1961 Bom. 221,

Roama -
Mohini VYs. Bankar das,
AIR 1924 Cal. 407.

B.F.Gautam VYs. R.kK.Agarwal,
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AIR 1977 All. 10X,
' CYour comments on Clause 11 of the Bill  are

invited in the tltight of the above legal

position.].

t

G-6 : Section 115 (Revision) Clause 12 oaf the

(i) Section 118 (1), Proviso, of the
Code (as inserted in 19764), provideas that
the High Court shall, not in revision,
vary or reveerse an order made in the
course of a suit or an order deciding an
issue in the course of a suit (briefly,
interlocutory orders), unless one of the

following conditions is satisfied :

(a) the order, if it had been made
in favour of the revision petitioner,
would have Tinally disposed of the case

oar

{b}) the order, 1f it is allowed to
stand, would occasion a fatilure ot

Justice or cause irreparable injury +to
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the petitioner.

In either of the two cases mentioned

above, the High Court can interfere.

0f course, the requirements given in the
main paragraph of the section, -clause
(a)y, (b)), or (c) - are still to be
satisfied. See Mulla, CFC (199%), Vol. 1,

pages 776 and 824,

The Bill proposes to amend the ptroviso,
S0 as to delete clause (b)), The effect
would be to bar interference in revision

against Interlocutory orders, even where

there is failure of justice or. irreparable

injury. The proposal is intended to cut
the number of revisions on petitions.
However, it is to be noted that the effect
would be to bar interference even in cases
of serious injustice resulting from an

interlocutory order.

For example, an order of the trial court

refusing  an amendment of pleadings, even
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where the amendment is sought because of
intervening events or to rectify a bona
fide mistake pr to remedy unintentional
omission to implead a party or
unintentional omission to take a plea in
defence which is left put, would cease to

be revisable under the Bill.

(ii) An order rejecting a document as
inadmissible would cease to be revisable,
even  though the document may be very

material.

{Such orders can posgibly be made a
ground of attack in appeal against the
ultimate decree, but the lapse of time

woitld ftself cause serious injustice).

(iii) The revisional court would be
deprived of the opportunity of taking into
account subsequent events - a power which

it possesses at present.

w

tate of Madras Vs, Asher Textiles Ltd.,

AIR 1960 Mad. 180,
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(iv) If the trial ceourt wrongly frames an
issue on a fact which is admitted by the
defendant, the High Court can (under the

existing section), interfere.

<

Garakh Vs.

ithal,

|

(1887) ILR 11 Bom. 435 Cf.

Slyvaprasad VYs. Tri S,

(1913) ILR 42 Cal. 926, 931.

[The proposal will take away this power.]
Keeping the above aspects in mind, would you

favour the proposed amendment of section 115 7

PLAINT AND SUMMONS

@-7 : Order 4, rule 1 (Commencement of suit by
plaint) : Clause 14 of the Bill.

Order 4, rule 1(1) of the Code provides that
every suit shall be instituted by presenting a
Plaint, etc.. Order 4, rule 1(2) further provides
that every plaint shall comply with the provisions
of Order 6 and Order 7, so far as they are

applicable. The Bill proposes two amendments in
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this regard

(1) It is proposed that the plaint must
be in duplicate. This will become Order 4,
rule 1(2); [For consequential proposala,

see @-14, below].

(i1) It is further proposed to add Order

4, rule 1(3}), as under 1

"(3) The plaint shall not be deemed
to be duly instituted unless it complies |

with the requirements specified in sub

rules (1) and (2)."

It would appear that while the first amendment
ls a comparatively minor one, the second one may
require serious consideration. The effect would be
obvious, particularly on reading proposed rule
A4(3) with rules 4(1) and 4(2), under which any
omission to comply with Order 6 or Order 7 would

have serious consequences.

In  this context, it is to be remembered that

Order & (pleadings generally) and Order 7 (plaint)
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contain a vast variety of provisions, dealing with
oumerous  matters of detai)l. If it is to be
provided that a deficiency in respect of any of
the detailed matters is to mean that there is no
plaint in law, then great anomalies and hardships

are  bound  to ensue. For example, the Code lays

down, inter alia., [(Order &6, rule 21 that pleadings

shall state the material facts on which the
plaintiff relies -  and this must be done
l'concisely". 1If the registry af the court regards
: /not

the pleadings asMconcise" and, consequently, the
sult is not regarded as not propperly instituted,
the result will be that the plaintiftf will have to
re-draft  the plaint. But, even if he is prepared
to do so, he will not be certain, if the re-
drafted plaint itself is “concise" enough (in
style) or whether (in point of substance), it
containsg all material facts. No doubt, the level
of drafting should be improved. But it is
apprehended, that that object can be more
apprapriately achieved by educating junior members

af the bar, rather tham by visiting the litigants

with adverse conseguences for deficilencies in



Fage No.20
drafting.

To take another instance, similar problems
could arise, if the provision relating to DOrder 7
rule 14 (documents to be produced, ete.) is
alleged to have been infringed. Under the proposed
apendment, the plaintiff and the court registry
may be compelled to enter into long—-ranging

controversies, as to what are basic documents,

what are evidentiary documents, etc..

A stil)l more fertile source of trouble would
emerge from the requirement in Order 7, rule 1(c)
that the plaint must contain the facts which show
the cause of action. It is not always easy at the

initial stage for the plaintiff to decide what are

the "essential facts" in this regard. Even a good
Tawyer may not always find the matter easy, aé the
question is a mixed one of fact and lawi and
complesx issues of substantive law may be
inextricably linked with the factual matrix. A
difference of opinion between the plaintiff s

lawyer and the registry may create problems.
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The Commission would like the respondents to
this Questionnaire, to offer their considered
views in  the matter in the light of the above

position.

Q-8 : Order 5, rule i (Summons to appear and
answer) : Clause L3(1i) of the Bill.

Order 3, rule 1 of the Code empowers the court
(after the institution of the suit), to issue to
the defendant summons to appear and answer the

claim, on a day to be therein specified.

The Bill proposes an amendment of this rule,
whereunder the day so fixed has to be within

thivty days fTrom the day of institution of the

suit.

Secondly, while the present rule leaves it to
the court’'s discretion to require that the
defendant should file higs written statement also

an that date, the amendment proposes that the day

it

also be the day fixed

Tired for appearance sha

for flling the written statement.
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Thirdly, the proposed amendment envisages that
it the defendant fails to file his written
statement on the date so specified, he shall be
ailuwed to file the written statement on a
specified day, but that (later) day "shall not be
beyond thirty days from the date of service of

swunmons on the defendant.®

Thus, the date fixed for appearance (under the
proposed amendments) shall never be beyond thirty
days from the filing of the plaint. And the date

for written statement can never be beyond 30 days

from the date of service of sSUummons ,

The amendments so proposed are obviously well—
intentioned, aiming at as speedy a completion of
the preliminary of trial of the tase, as possible,
At the same time, certain counter ~balancing

factors do arise for consideration, as under :

(a) Is it proper to fix a rigid time
Limits for the acts in question - rigid,
in  the sense that the court will have no

discretion to relax or modify the same,

even  when the special facts of a case so



Fage No.23%

dematrd 7

()  The date of appearance and date for
filing written statement are fixed after
taking into account several factors,

including the following ~

(i) Volume of work before the court

in questiong

(idi) Distance of the defendant's
pltace of residence from the

headquarters of the courtg

(iid) Available facilities for

sending the summons;

(iv) Magnitude of the claim (A big
claim may require good deal of
documentation, for properly defending

it).

(v) Complexity of the controversy
(sometimes, the claim which iz to be met
by the defendant may need good deal of

time for dealing with it. For example,
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he may have to take competent legal
advice, not only as to what facts he
should admit or deny, but as to how the

denial should be framed.}.

{vi) Consulting his (defendant’s)
lawyers for ascertaining whether legal
daefences, such Aas jurisdiction,
limitation, want of cause of action,
plea of res Judicata, etc. are

avallable.

The point to make is, that most of these
factors are flexible and variable and they cannot

be governed by one uniform criterion as to the

requisite time,

Comments on the proposed amendment, 1in  the

light of the above aspects, are welcome.

[(Clause 15(1il) and clause 1%(iv) of the Biltl

on other proposals).
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]

Q-7 LQCQECL&L&;LE&;AZ&;Z_LLZ.‘LMZ_Q
(Modes  of service of summons) : Clause 13(v) to
Clause (ix).

The Code (in Order 4, rules 9, 19a, 21, 24,

23, etc.) at present cantemplates service of
summons —
(1) through proper officer of the court,
ard
(2) also by registered post (unless

the court dispenses with it).

Instead of this scheme, the amendment proposes
that the service shall be under a different

scheme, whose main features are as under .

(a) The court shall band over the
summons to the plaintiff or his agent, who

shall arrange to serve it within two davs

in the manner provided in (b) below;
[For the consequences of default, see Q-

20, below, see also G-1%, below].
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{(b) The plaintiff (or his agent) will serve the
summons on the defendant by -

(i) registered post; or

(ii) speed post: or

(1ii1) approved courier service: or

(iv) fax message; or

{v) Electronic mail service; or

(vi} other means prescribed by the High
Court by rules.

[The actual mode to be adopted, out of (i)
to (vi) above, will be specified by the court).
(c) In addition, the court may also direct
service through the proper officer of the

court.

Woﬁld you prefer the above scheme which seeks
not only to take advantage of modern technological
innovations but also provide for modes of service which

are more abuse-proof?

Would you agree that both the modes of service

(b) and (c) above should be mandatory?
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PLEADINGS AND PARTICULARS

@-10 Order 6., rule 35 (Further and better

statement oF particulars) : Clause 1(i) of Ehe
Bill.

Order &, rule 5 of the Code provides that the

faollowing may be ordered (by the court) :

(a) A further and better statement of

the particularsg

(b} further and better particulars of

any matter stated in any pleading;

(c) The order may be upon such terms as

may he just.

The Hili proposes deletion of this rule. The
proposal seems to be based on the assumption that
the present rule is unnecessary and may cause
delay. However, the assumption so made may require
further consideration. "Further and better
particulars” are undeniably intended to gﬁ;$gh§gﬂ
the court and the opposite party, as to the nature

of the case. The expression "further" denotes the

|
i
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Quantitative aspect, while the expression "better"
denotes the Qualitative aspect. In principle, the
law  should encowrage such clarification of the
controversy, Ordering of particulars may not
necessarily cause delay. Rather, the more clear
the controversy becomes, the less time will be
taken, in future in disposing of the issues. The
object of particulars is to enable the parties to

understand the case better, Spedding S,
ek
Fitzd’é‘a’agﬁi (18898) 38 Ch. D 4ix,

b

Your views on the subject will be welcome.

a-11 & Order 46, rule ;__(Verificaggon] 2 auge
i

&H(21 f the Bill.

—_—— ——— el

Order 6, rule 15 of the Code deals with
verification of the Pleadings. The Pill proposes
to add sub-rule (4), to the effect that the person
verifying shall also make an affidavit, in support
of the pPleadings. This isg tunnected with the
amendment proposed in section 26, to the .effect
that facts in the pPlaint shall be "proved by

affidavit". [Clause 2 of the Bill]l - See a-1,
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above.

What are your comments in this regard 7

Q-32 : Order &, rules 17-18 {Amendment of
pleadings) : Clause 16 (iii) of the Bill.

The Bill proposes deletion of Order &6, rules
17-18 of the Code, which empower the court to
grant leave to amend the pleadings. The proposal
appears to be based on the assumption (i) that
this power is unnecessary and (ii) that recourse

to it causes delay.

The above proposal may, however, require very
careful consideration. Amendment of the pleadings
is not always necessitated by carelessness. It
may become necessary for a variety of causes. It
may (for example} be necessitated by subsequent
events or by reason of facts, which would not have
been in the plaintiff’'s knowledge in spite of his
due diligence. {In fact, in such cases, the law
allows even a review of the judgment - see UOrder

47, rule 1 of the Code). [See "lllustrative cases,
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below].

Occasionally, a document which is material to
the case was not originally known to the party now
applying for amendment. The document may affect
the nature of the pleading. In such casesa, the
considerations of justice obviously demand that
the real issue should come before the court. A
court of justice is expected to deal with the real
controversy that troubles the parties and not with
a debate which reflects the contest in a very

imperfect manner.

Delay in  the disposal of the 1litigation in
such cases may be unavoidable. Put the parties
will have at least the satisfaction, that the real
dispute between them has been "adjudicated" -~
which, indeed, 1is the bheart of the judicial

function. Otherwise, the judgment will leave

Il1lustrative cases as to amendment

In order to illustrate the points made above

more concretely, a few instances, culled out from
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reported decisions, are noted below :

(i) Flaintiff sued for partition and
accounts. Defendant objected, that the
suit  should have been for dissolution of
partnership and accounts. Amendment of the
plaint to that effect was allowed (even at
the appellate stage), as it was based on
the pleadings and evidence of the
defendant himself,

Kekrishna Rao Vs. K.Babjee Rao,

AIR 1991 AP 232 (DR),

(ii} Amendment of the plaint may be more
readily granted, if the " necessary
materials are already on record.

Ishwardas Vs. State of WP,

AIR 1979 SC 9531.

(iil) Flaint did not give the valuation
for court fees. Amendment was allowed, to
permit the plaintiff to add such
valuation.

Sathappa Chettiar Ve Ramanathan
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(iv) Flaintiff sued in a court for an
amount  beyond the pecuniary jurisdiction
of the court. He wished to relinquish 4
part of his claim, in order to bring the
suit within the Jurisdiction of the court,
Tt was allowed.

Rurga Frasad Vs. Radhey Shyam,

AIR 1990 Raj. a7,

Compare Shabha Venkata Rao Vs.
K-R.Mahale, AIR 19&% Bom. 370,

[It may be mentioned that Order 2, rule
2(2) and Order 23, rule 1 of the Code
permit the plaintiff to abandon or

relinquish a part of the claim].

{(v) In considering the prayer for
amendment, sSubsequent events can be taken
into account,

eel

Yined Kumar Vs. Mangal Sain,

AIR 1984 sC 871 = (1%84) I sCC 3823

Brijlal vs. Hotel Neelam,

AIK 1983 Rom. 432,

[
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(vi) Amendment of the plaint may be
necessitated by intervening events, where
the changed circumstances give rise to a
new cause of action : (Of course, after
such  amendment, the defendant has to be
allowed opportunity to meet the amended
plaint).

R.Durqaraju Ys. VYenkataraju,
AIR 1979 AF 14y

L Ao &,/ - L P, . PR~ A KL Y

AIR 1979 Ral. 44;
Satigh Chandra Vs. State of WB,

AIR 1940 Cal. 278.

(vii} PFPlaintiff in a suit for saspecific
performance failed to make an avertment of
his -uwn readiness and willingness to
perform the contract as required by
section 16(c), Specific Relief Act, 1963.
Amendment was allowed to add this
averment. (It did not introduce any new

cause of action).
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(viii) In a petition for divorce under
the Hindu Marriage Act, 1959, a prayer for
seeking Judicial separation (as an
alternative) was allowed to be added, by
way of amendment.

Satyamma Vs. Bgpala Reddy,

AIR 1961 AP f32.

(1) A sult was filed to annul a
marriage, but the date of the marriage was
left out, by slip. Amendment to add the
date of marriage was allowed, being baona
fidde mistake and essentially required to

bring the facts on record.

ﬂIR'19H6 Bom. 172.

() Amendment of the plaint may be
atlowed to permit withdrawal of an
admission made by the plaintiff in the
plaint (under a milsconception).

Eanchdeg Narain Ys. Jyoti Saha .

e I A B vl S AL N I

(198@) Suppl. 8CC 594,
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As  to withdrawal of admission made in
the written statement compare -

Mahendra Radio & Jelivision VYs. State
ank of India, AIR 1988 All. 257.

(i) Aan amendment of the plaint to add
the relief of possession should be
allowed, if no grave prejudice is caused
to the defendant.

Haridas Ys. Godrej Rustom,

AIR 1783 SC 319.

Views are invited on the proposal in question, in

the light of the above legal position.

 @-13 3 Order 7, rule 9 3 Procedure on admission of
' plaint : Clause 17(i) of the Bill.

Under DOrder 7, rule %, the plaintiff i1s to

endorse

on the plaint, etc. a list of documents

and (on  the plaint being admitted), he shall

furnish

plaint

the necessary number of copies of the

or (if so permitted) concise statement of

the plaint. The BEill seeks to revise this rule, on

the following polnts :
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(i) On  admission of the plaint, the
court shall give to the plaintiff the
sumnons,  to be served as per Order 5 (as

proposed to be amended). [See under 0-9,

(ii) The plaintiff shall forward the

summons to the defendant within two days.

(iii) Where (under Order 5, rule 9A as
proposed), the summoneg is to be given to
the court (i.e. its proper officer), the
court will direct the plaintiff to file
the necessary number of copies {and

service fees) within 2 daya.

Have you any comments in this regard 7

Clause 17{ii)

;
:

e 11 (Rejection pf plaint) 3
f the Bill.

la]

|

Order 7, rule 11 of the Code requires the

court to reject the plaint in four situations. The

Eil) seeks to add, to this enumeration the
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following additional situations @

"(e) where it (i.e. the plaint) is not

filed in duplicates;

() where the plainfiff fails to comply
with sub—rule (2) of rule & (The reference
seems to be to Order 5, rule 9, as

proposed to be revised - See (—-13 above).

(g) where the plaintiff fails to comply
with sasub-rule {(3) of rule 9A {This =eems
to refer to Order %, rule 9A (2), relating

to court-controlled service of process].

In order to help the respondents in
answering this Questionnaire, it may be
convenient to elaborate the impact of the
proposed amendments in some detail, as

under ¢

Proposed clause (e) - The Bill, by clause
14(i), proposes that the plaint shall be
filed in duplicate. [See Q-7,. above]l.
Fresumably, as a connected amendment,

clause 17(it), by inserting Order 7, rule
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11{e), seeks to provide that for failure
to file a duplicate, the plaint shall be
rejected” (The proposal does not envisage
any time to be given to the plaintiff for

the purpose of rectification].

It seems to be preferable that some time
should be given to the plaintiff to

rectify the omission.

Proposed Clause (f} — Order 7, rule 5 as
proposed to be amended [See -9, abovel],
requires the plaintiff to send the summonsg
to the defendant (alongwith a copy of the
plaint) for carrying out the mode of
service through the plaintiff {(as now
contemplated). This must be done within 2
days. Order 7, rule 11{f} proposes that 1if
this is not dome, the plaint shall be

rejected.

Mow, 1t is to be noted that the above
stage will really arvrive, only after the

plaint is admitted under (proposed), Order
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7. rule P(1). Fost-admission ‘“rejection"
may not be quite appropriate. Apart from
that linguistic point, there is a matter
of substance to be considered. Should not
the plaintiff be allowed some time to

rectify the failure to send the copies 7

Ordinarily, the plaintiff will not
deliberately delay the service; but the
pressures of work or other circumastances

may come in the way in special situations.

Proposed c¢lause (a) ~ Clause (g), as

proposed to be ingerted in Order 7, rule
11. in effect means that if, as
contemplated by proposed Order S, rule
A(2),  the plaintiff do=s not deliver to
the court office the copies and fees etc.
for court-controlled service, then the
plaint shall be rejected. Here again, no
opportunity is to be glven to the
plaintiff to rectify the fallure. It is to
be considered whether a straightway

rejection of the plaint (compulsorily) is
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! called for, in such cases. It is true that
the rejection (i) is appealable and (4ii)
does not bar a fresh suit (there heing no
decision on the merits). But, in the long
run. o an appeal or a fresh suit will mean
fresh burden on the court (apart from the
trouble and expense which have to be
incurred by the plajintiff).

Comments on Clause 17(1i) of the Bill are
invited in the light of the above peints.

{See aleo 0-7, suptal.

{ra]

~13 3 Order 7, rule 14, 15, 18 (Froduction pf
documents o which plaintitf sues) Clause
17(414i) (iv) (v) of the Bill

Existing Order 7, rules 14, 15, and 18 of the
Code deal with the production or listing of
documents, alongwith the Plaint, For this purpose,

the present scheme makes a distinction between i

(a) documents which form the foundation
or basis of the suit (one can call them

the "basic documents") and
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(h) documenta which merely constitute
evidence of the claim ("evidentiary

docunents" )

Documents under category (a) above have to be

physically produced (if in the plaintiff’'s

possession etc.), while documents under category

(b) above are merely to be listed.

Further, non-production or non-listing of
documents does not necessarily mean exclusion (of
the documents) from evidence, In every case, the
Court can, under enisting Order 7, rule 18, grant

leave to admit them in proper cases.

This existing scheme is sought to be replaced
{under the Fill) by a more drastic scheme, whose

chief features are as under :

(a) All documents must be physically

produced along with the plaint;

(b) Non-compliance with the above cannot
be cured, as the court’'s power to grant

leave is sought to be taken away, by
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amending Order 7, rule 18.

MNow, with reference  to the Above
amendments, at least two wmajor points
require consideration. First, whether it
is really necessary to insist on physeical
production and delivery (at the
commencement suit) of even evidentiary
documents 7 This would mean burdening the
court with many documents which may
ultimately never be formally tendered in
evidence (say, because the defendant’'s
admission of certain facts may render them
superfluous). The present scheme, which
makes a distinction between “basic" and
"evidentiary documents", has worked well.
Evidentiary documents are to be produced
when  the lssues are (or are about to be
settled). Gee Order 13X, rule 1-2 (whose
scheme 1s examined in detail in AIR 1990
Gauhati 7). IT the defendant has, by that
stage, already admitted certain facts, the

related documents will have no role to
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perfarm.

Secondly, to completely deprive the court
of the power to permit production ete. of
a document at a later stage (for
sufficient cause) appears to be a course
uncalled for. It is not in every case that
non-production will cause prejudice to the
defendant. If, for example, there is no
possibility of fraud, etc. and there is no
doubt about the existence of a document at
the date of sult, the court should admit
the document.

D@vidas Vs. Pirjada Bequm,

(1884) ILR B8 Fom. 377.;

- Arjun Vs, Sankariah,

AIR 1957 aF 784,

Shibkumar: Ys. Rasulbuy,

AIR 1959 Cal. 3I02.

This 1s particularly the case where
certified copies of public documents are
sought to be produced at a late stage.

Talewar Singh VYs. Bhagwan Das,

(1708) 12 CWN 312,
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The utility of the discretion conferred
at present on the couwrt to relax the
rigour of the rules relating to proaduction
of documents haé been recognised at the
highest level.

(1) Kanda Vs. Waghy,

AIR 1930 PC &8.

(i1) Imambandi Vs. Mutsaddi,
ILR 45 Cal. 878 (PC).

One small peoint (not arising out of the
proposals) can be conveniently mentioned, at this

stage. Present Order 7, rule 1% reads as under i

"18. Where any such document is not in
the possession or power of the plaintiff,
he shall, if possible, state 1in whose

possession or power 1t ig".

It can be considered whether, at the end
of Order 7! rule 15, the following words
should be a added "and take stéps for
getting 1t produced before the court by

i applying to the court for issuing process
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; for such production". ([Bee also 0-20,

below].

B-16 : Order B8, rule 1} (Written statement by
defendant) : Clause 18(i) of the Bill,

Order 9, rule 1 of the Code (as it standas at
present) requires the defendant to present his
written statement at the first hearing or "within
such time as the cour£ may permit". The Bill
proposes to prnvide that the time permitted by the
court shall not be beyond thirty days from the
date of sérvice of summons on the defendant. The
question ia, whether an ipflexible 1imit of 30
days should be categorically provided by the law,
It is ta be kept in mind that when a summons is
recéived by the defendant, who is now to prepare
his deféﬁce, such defence usually involves - the

following stepa-

(i) getting ready the necessary

daocumentas

(ii) engaging a lawyer and givipg him

instructions)
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(1ii) allowing the lawyer some time, to go

through the materialj

(iv) drafting (and getting typed) the

written statement; and
(v) physically filing 1t in court.

Steps  at (iii) and (iv) above are not within
the control of the defendant personally. Further,
if the case is a complex one, the lawyer will take
some time to study the legal defences (if any),

that may be available.

Having regard to these considerations, a
Proposal  depriving the court of its present
;igqretion in regard to the time 1limit for filing
the written statement may rniot be a very desirable
step. Sometimes, in ordér to keep to fhe
(proposed) time limit, the defendant’'s lawyer may
be induced to include in the written statement all
concelvable defences -~ sound and unsound = - thus
leading to delay in disposal and to the framing of

unnecessary issues,
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Q-17 : GOrder 8, rule AA (proposed) Defendant’s
»
documents : Clause 18(ii) of the Bill.

Order B8, rule 1(2) at present, requires the
defendant to file a list of documents on which he
:prmpoaes to rely. A document not so listed cannot
;be later received in evidence for the defendant,
without the court’'s leave, for which reasons have
to be recorded. This is the gist of existing Order
8, rules 1(2), 1(39) and 1(7). If the defendant
relies on a document as the basis of his set off
or counter-claim, then that document mugst be
physically delivered to the court with the written

statement.

-Where no set off is claimed, but the defendant
bases his defence on a document which is in his
possession or power, the same also must be
physically delivered to the court, along with the
written statement, as provided by Order 8, rule
8Aa(1). If it is not so produced, it cannot be
received in evidence for the defendant, without

the leave of the court, under existing Order 9,
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rule 8A(2).

The Rill proposes to change this scheme, both
in substance and in structure, by replacing
existing Order B8, rule 1{(2) to 1(7) and rule 8a,
by Order 8, rule 1A, whose main features are as

under:

(a) Defendant wmust list, produce and
deliver, along with the written statement

every document on which he relies -~

(1) whether it is a document which
forms the basis of his defence (without

set off etc.} or

(ii) whether it is a document on
which he bases his set off or counter-

claim or

(1ii) whether 1t is a document on
which he merely "relies" (i.e. which 1is
merely an evidentiary document and not a

basic or fmundational document).

(b) A document which is not so listed,
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produced and delivered, cannot be tendered
in evidence on behalf of the defendant at
the hearing of the suit. This bar is
mandatory (under the Bill) and admits of
no  relaxation by the tourt, even Lf good
cause 1s shown for its non~-filing etc.
[Contrast proposed Order 8, rule 1A(2),
with existing Order 8, rule 1(3) and Order

8, rule 8A(2)].

It is a matter for serious consideration
whether such a provision, admitting of 0o

relaxation, would preserve the esgentiale of fair

trial. It would even render nugatory Order 47,
rule 1, under which the court can entertain a
review application for evidence subsequently
discovered. Other inconveniences may also result

from the proposal. [See also Q-28, belowl.

@=-18 : Order 8, rule ? {Subseguent ead 1
:Qlause 18(iji) of the Bil1.

Existing Order 8, rule 9 of the Code . provides

as under
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"No pleading subsequent to the written
statement of a defendant; other than by
way of defaence to a set off or counter-
claim, shall be presented except by the
leave of the court and upon such terms as
the court thinks fit; but the court may at
any time reqguire a written statement or
additional written statement from any of
the parties and fix a time for presenting

the same."

The Rill proposes to delete this rule.
The consesquences of the praoposed deletion
of Order 8, rule 9 need to be analysed in

asome detail.

(a) The existing rule begins with a

prohibition. Coﬁched in pegative

language, it lays down that no pleading
{subsequent to the firast pleading) shall
be allowed, without the leave .Df the N
cottrt. Thus, literally, 1ts deleting

would mean removal of the prohibition
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(b) However, that does not seom to
be the intention underlying the BRill,
whose geﬁeral approach is towards
eliminating (what are regarded as)
procedural refinements. The object seem
to be to take away the power of the
court to permit subsequent pleadings. If
%0, the proposal seems to be extremely
unrealistic and may cause serious
injustice. Filing of such supplementary
pleadings may become necessary in
various situations. Following list of

such situations is illustrative only

Illustrative cases {Bupplementary
pleadings
(1) If the defendant introduces a

new case, it is fair to allow the
plaintiff to file his subsequent
pleading.

Bhakogr Ys. Jaipur Development
Authority, AIR 1987 Raj.|q.
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(ii) If the plaintiff amends (with
leave) his plaint, defendant should be
given leave to f;le a subsequent
fleading.

gali Charan Vs. Sukanti,

AIR 1979 Orissa 78.

Conversely, if the defendant amends
his written statement, then leave should
be granted to permit the plaintiff to
file his additional pleading, to react

to it.

(iti) Leave to file an additional
pleading may be granted to take into
account  subsequent events, occurring
after the filing of the suit and to
avold multiplicity of suits.

Ramagwami Naidu Vs, P@thu Pillai,

AIR 1965 Mad. 7.

(iv) When a minor attains majority
during the pendency of litigation and is

not satisfied with the pleading filed by
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the guardian ad litem, the minor should

be glven leave under thia ryle.

Shiw kumar Singh Vs. kari Singh,

AIR 1962 Fat. 159,

Your views on the point under
tonsideration are invited in the light( .

of above aspects,

G-19 : Order 8., rule 10 (befendant’'s failure ¢tg
file written statement) Clause 18(1ii) pf the
Bil).

Fresent Order By rule 10 deals with the
situation where the defendant fails to file a
written satatement, The rule (as amended in 1976)

leaves to the court two alternatives

(a) the court may proceed to pronounce

Judgment, or

(b) the court may make such order asg it
thinks fit,. "

Banpat Chand Vs. .Sgth Mal,
AIR 1983 Raj. 146,
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The Bill proposes to delete this rule. It
would appear that this would remove from
the Code a power which is badly needed.
Its deletion would create a void in the
procedural apparatus and create
uncertainty.

Would you favour the proposal ?

SUMMONS NOT BERVED

@-20 : Order 2, rule 2 (Dismissal of suit where

£ailur
summons not served Iur_g—i—gf%gg gay process feeq,.

etc.) : €Clause 19(1) of the Bill.

Order 9, rule 2 of the Code, at present,
enpowers (but does not regquire) the court to
dismiss the suit, if the summons has not been
served upon the defendant. because of the
plaintiff's failure to pay the process fees or to
present necessary coples of the plaint, etc.. The
Bill makes the provision more stringent, by i
ngg;glgg the court to dismiss thé suit,"if the

summons has not been served because of plaintiff's

failure to send the summons to the defendant
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within two days (that being the scheme in the Bill
in  the amendments proposed in Order 5, rule 9) -

See (-7, above.

(Further, the Bill does not mention non-
service because of failure to flle copies of the
plaint -~ presumably because of the amendment,

proposed in Order 4, rule t).

The amendment to Order 9, rule 2 18 thus

consequential and does not need separate comments.

@-21 : Order 9, rule 5 (Failure to apply for fresh
summons) 3 Clause 19(ii) of the Bill.

Under existing Order 9, rule S(i), if the
plaintiff fails to apply, within one onth, to
épply for fresh summons (after the first one has
been returned unserved), the court shall dismiss
the suit, unless the plaintiff satisfies the court

about certain specified circumstances excusing the

failure.

The Bill proposes to substitute seven days, in

place of thirty days.
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Would you favour the proposal 7

EROCEDURE FOR A.D,.R.

Q-22 : QOrder 10, rule in (New) Alternative dispute
resolution : Clause 20(i) of the Bill.

Order 10 of the Code deals with examination of

the parties by the court at the pre-trial stage.
In this Order, the Bill proposes the addition of

new rule 1A, to the effect that affer recording
the parties’ admissions and denials, the court
ﬁshall direct the parties to opt (for) either mode
éf the settlement outside the court as specified

in sib-section (1) of section 89",

This new rule is, 10 substapnce consequential
on the proposed amendment, of éection 89 (as per
clause 7 of the Rill. However, it is necessary to
point out that sector 89 (as proposed by Clause 7

of the Bill) begins as under .

"87(1i) Where 1t appears to the court that

there enist elements of a settlement which



Fage No.57

may be acgeptable to the parties the court

ahall formulate the terms of

settlement....".
[HSee under 0-3, abovel].

Thus, under section 89 as proposed, the
court is to take into account the
possibility of se ement in the
particular case, while proposed Order 10,
rule 1A cuﬁtains no EQch requirement. On
the general principle that rules should
not go beyond the sections, it would be a
point worth considering if Order 10 rule,
1A  (proposed) would not require some

change.

(This point of drafting is, of course, in
addition to the major question whether ADR
throuwgh court, with “limited" compulsion

under section 89, can reduce delay.)
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REFUSAL TO ANSWER

@23 : Order 10, rule 4, Refusal Lo answer
material qguestions : Clause 20(ii) of the Bill,

Where the partf‘s pleader, appearing at the
pre-trial hearing, is unable to answer material
guestions, and the court is of the opinion that
the party himself can answer those questions, 1t
can, under Order 10, rule 4, "postpone the hearing
of the suit to a future day" and direct that such
party shall appear in person on the day so
specified. The Bili proposes that such "future
day" shall not be later than seven days from the

date of first hearing.

The object, obviously, is to cut short the
interval. But a few important aspects may have to

be kept in mind, while evaluating this proposal.

(1) The volume of business before the
court may be such, that in the next week,

it has no free time left,

(ii) The defendant (assuming that he is

well-connected with his counsel) may not
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necessarily be able to arrange for his

travel in five or six days.

INTERROGATORIES AND INSPECTION

824 : Order 11, rule 2 : Interrogatories.

Order 11, rule 2 of the Code provides for
delivery af interrogatories by a party to the
court, but lays down no time 1limit, as such,
within which the court must decide about their
admissibility. The Bill seeks to add theee words
"and that court shall decide within seven days

from the day of filing of the saild application®.

Since decision on the interrogatories within 7
days (though good as a working rule) may not
always be feasible (where the court calendar is a
heavy one), this proposal may need modification.
It can, for example, be provided that the court
shall ordinarily decide the applicat{on within two

weeks" .
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Q-25 : Order i1, rule 19 Notice for inspection of

documents 3 Clause 21 (ii) of the Pill.

Under Order 11, rule 1% of the Code, "every
party to a suit shall be entitled at apy time", to
give to any other party notice to produce for
inspection documents referred to in the pleadings, .
affidavit, list of documents etc. filed by that
party. The Bill proposes an amendment, whereunder
the notice must be given "at or before the

settlement of issueg",

The proposal appears to be acceptable. 0Of
course, this is the usual practice, though parties
do not resort often to the notice procedure in

India.

ADMISSIONS

Q-26 2 Order 12, rule gf (Notice to adajt
documents) : Clause 22(i) of the Bill.

rder 12, rule 2 deals with the notice given
by a party to the wvpposite party to admit, within
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fifteen days from the date of service of the
notice certain documents. The proposed amendment

geekﬁ to reduce this period to seven days.

r

The proposal is prima facie, acceptable.

@-27 : Order 12, rule 4 (Notice to admit facts.

Under Order 12, rule 4 of the Code, a party
may give to the other party notice to admit
certain facts. Even where an admission is made in
pursuance of such notice under the ﬁecqnd proviso,
the court may, at any time, allow any party to
amend or withdraw any admission so made", on such
terms as may be just". The proposal now is to
delete the sscond proviso altogether. The effect,
of course, would be that an admission can neither
be withdrawn, nor can it be amended -~ and this
would be so, even if the admission was made under
a mistake, coerclon, fraud or undue influence,
Frima facie, the proposal seems to go too far.
Moreover, even the present rule does nut. give a

right to withdraw. The matter is in the discretion

af the court. There do arise occasions when an
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admisslon ~ even in the pleadings - may have been
made  under mistake, etc.. Faciiity of withdrawal
should therefore be preserved.

DOCUMENTS
.@-28 : Order 13, rules 1 and 2 (Production gf

documents) : Clause 23 of the Bill.

Order 13, rules 1-2 of the Code provide that
where a document is not already filed in court by
a party, the party must produce it (if in the
party’'s possession aor power) at or before the
settlement of iséues Otherwise it cannot be

tendered in evidence, without leave of the court,

In  the R11l (see the amendments proposed in
Order 7, rule 14 and Order B8, rule 1A), the scheme
adopted is different. All documents ~ basic or
evidentiary - must be produced - in original or in
copy —wWith the pleading. Where a copy bhas been =0
filed, the original must be delivered when the
issues are settled. [See under G-1% and @-17,
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above].

To a very large extent; the amendment of Order
13, rules 1-2 is consequential on the more stringent
approach already adopted in the Bill under Order 7,
rule 14 and Order 8, rule 1A, and the fate of the two
proposals hangs together. However, one point of detail
needs examination. A party may be having only a copy
of a document and may be able to file it under Order 7,
rule 14, etc.. But he may not be able to comply with
proposed Order 13, rule 1 {requiring the filing of the
original on settlement of the issue in every case where
he has filed the copy earlier). In such a aituvation,
the rule must provide that the party ought to apply to
the court to send for the document from the custody of

the person in possession of it.

ISSUES

P-29 : Order 14, rule 4 : Adjournment for framing

isgues : Clause 24(i) of the bill.

Under Order 14, rule 4 of the Code, when a
court cannot frame the issues immediately (because it
desires to examine some witness or to inspect some

document}, it may adjourn the case to a
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future day. The proposal in the Bill is that the

future day should not be later than seven days.

The object of course, is to reduce the
;intervala. But one has to remember that the later
;date will be for production of some witness or
document. Circumstances may arise where the
witness or document may not be available so soon.
The proposed rigid time limit will then prove to

be unworkable.

The proposal has to be examined in the light

of the above practical aspects.

@-30 3 Order 14, rule J 3 Amendment, etc. of
issues : Clause 24(ii) of the Bill.

Existing Drder 14, rule % of the Code empowers
the court to add to or amend, the issues, even
after they are framed. The Bill seeks te delete
this rule. It seems to have been assumed that
since the power to grant leave to amend the
pleadings {(Order &, rule 17) is to be " removed,
[@-12, supral. [see Clause 16 (iii) of the Bill],

therefore, there is no need to retain the
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provision relating to addition etc. of lssues,

However, it needs to be pointed out that this
is not a totally complete or accurate picture of
the position. Addition to, or amendment of, the
issues may hecome necessary or desirable, not only
by reason pof amendment of the pleadings, but also
because, 2ven on  the pleadings as filed
originally, some issues may have been incorrectly

framed. (Obviously, the court sﬁould trave power to

rectify the mistake.

Moreover, even leaving aside these situwations
(i.e. amendment of the issuwes, consequential on
amendment of pleadings or necessitated by mistake
of the court), there may exlst other special
circums tances, Jjustifying a re~framing of the

issues. The following is an illustrative list.

Illustrative list - Amending the issues

(i) Evidence wmay show that a certain
document (not illegal) is void. The court

may like to examine the implications. and
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to am%ﬁ the issues.

c.f  Shaympl Eatter V. Abdyle kKadir (1912)

ILR 38 Mad. 607 (P.C.)

(ii) Evidence may show that an agreement
is iltegal (and not merely void). Court

has itself to frame an issue on the point,

(iti) Defendant may admit a certain fact
(in his evidence) or under Order 12 (in
response  to a notice). The related issue

may then require deletion or modification.

{1iv) Court may discover that the issue
framed by it cannot possibly arise having
reqgard to the nature of the suit.
Chikkaveer® Gowda Vs. Devegowda,

AIR 1975 kKarn. 149,

In fact, the power to amend, etec. issues,
instead of causing delay, can well be
exercised to avold multiplicity of
litigation.

Chartered Rank of India Vs. Imperial Bank

f India, AIR 1930 Cal. S534.
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It is presumably because of the valuable

object which can be achieved through

amendment of the issues, that the

Privy

Council in one case held that an issue can

be raised, even after the close

argunents.

ILR 33 Mad. 697 (FC).

! PR 85

of

@-31: Ocder 146, rule 1(4) (Summong to be gbtained

by parties : Clause 25(i) of the Bill

Under Orde+ 16, rule 1(4) of the Code,
parties may obtain summons to witnesses
applying to the court. The Bill proposes that
should be done within 5 days of presenting

list of witnesses.

-

Do you agree 7

the

this

the
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0-32 3 Order 16, rule 2(1) : Peposit of expenses

glauses 25(1i) of the Bill

Order 16, rule 2(1) requires a party applying
for witness summons to deposit the expenses of
withesses., The Rill proposea  that the deposit
should be made within 7 days of the application
under Order 14, rule 1(4).

-

Do you agree 7

DJOURNMEN

B-33 : Order 17, rule } Adjournment and costs

At present, the Court has power to adjourn the
hearing under Order 17, rule 1, and "may make an

order" as to costs. The Bill proposes that -

(1) not  more than three adjournments
shall be granted to a party during the

hearing of the suity and

(ii) the court shall make an order as to

costs (including such higher costs as the
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court deems fit), when adjounment ig
granted.

It is felt that the fettering of the court's
discretion as to the grrant of adjournment and the
award of costs (as proposed) may not be a very
expedient course, as there may arise, in practice,
exceptional cases Justifying a special approach.
For example, if party "A" dies and is succeeded by
"B, whp also dies and is succeeded by "Cv,
adiournment may be necessary at the instance of
the plaintiff, on both the oecasions.  Thereafter,
plaintiff’'s lawyer has fallen ill on one occasion,
necessitating an adjounment. Later, the plaintiff
is  injured in an accident. These episodes would

make up four adiournments. Rigidity would not be

AIR 1995 8C 1857].

WITNESSES AND EVIDENCE

Q-34 : Order 18, rule 2{(4), Ocder of examination

of parties : Clause 27{(i) of the Bill.

Order 18, rule 2 of the Code provides for the

order in which witnesses shall be examined. The
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aeneral rule may be departed from, under Order 18,

rule 2(4), which reads as under - .

"(4)., Notwithstanding anything contained
in  this rule, the couwrt may, for reasons
to be recorded, direct or permit any party

‘ to examine any witness at any stage."
The Bill proposes that this sub-trule shall be

deleted.

For wunderstanding the implications of thig
proposal, it is destirable to look at the scope and
utility of the present sub-rule. It confers two

different kinds of power on the court -

(i) power to direct the examination of

witnesses at any stage: and

(ii) power to permit the examination of

witnesases at any stage.

At the outset, it should be pointed out that
sub-rule(4) (now proposed to be Qéleted came to be
inserted in 1976, and incorporates the gist of

High Court Amendments (made by the High Courts of
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Assam  and Nagaland, Kerala, Madhya Frasdesh,
etc..) One of the reasons why the law was regarded
as needing such clarification was the fact that
some High Courts had taken the view, that after
the case is adjourned for arguments, the Court is
not bound to examine a witness (even if he is
present).
cf. Mohanlal Vs. Indarman,

AIR 1954 Raj. 238, dissenting from the opinion

of the Chief Justice in Monilal Bandopadhyawa Vs,

khiroda Dasgi, (i894) ILR 20 Cal. 740.

The sub-rule was added in 1976 to remove the
controversy., If it is deleted, the earlier

controversy will be revived.

That apart, on the merits also, the provision
in sub-rule (4) seems to be needed. Following are

saome illustrative situations 2

Il1lustrative cases — Order of examination

(i) Hfter Lhe plaintiff had closed his
case, the defendant tendered - certain
documents through his witneases. Flalntiff

tad no opportunity of rebutting them. The
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court permitted bhim to produce additional
evidence for the purpose.
Aranifa Kunar Vs. Chindamshi,

ATR 1977 Oriesa 87

NI 1978 Orissa 0.

(ii) Flaintiff was in hospital, when his
witnesses watre being examined. Court

allowed the plaintiff himself to bhe

examined at the end.

Al 1989 MF 40, 42,

cf. Brahmdea Frasad Sah Ys. BRam Sakal

Sah, AIR 1983 Fat. 5p.

(i.i1i) Case wazm set for the

i
i)
i
2
ﬂ
o

defendant absence. The defendant was later
permitied to participate in the trial
(though e parte order was not set aside
as such). It was held that the court could
permit a party to examine its OwWn

witnesses,

Subala Charan Rout VYsa. Egn l1l1a Kumari
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Dagi., AIR 1991 Orissa 157.

Q@-35 : Order 18, rule 4 (Examination by the Judae
in open court) : Clause 27(ii) of the Bill.

1
'+ 1n the present scheme of the Cade, witnesses

are to be examined in open courtby the Judge.

Order 18, rute 4 provides as under :

"4, The evidence of the witnesses in
attendance shall be taken orally in open
court in the presence and under the
personal  direction and supretendence of

the Jjudge."

This applies, inter alia. to expert witnesses

also.

Lakshmayya VYs. Buryanarayana,

AIR 1798 AF 254.

The Bill proposes to substitute a radically

different scheme, by revising Order 18, rule 4.

The revised rule, (which is lengthy enough)

need not be quoted at this place. But its
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principal features are as under -

(a) Evamination in chief of a witness

=hall he in the form of affidavit.

(k) Thereafter, his cross-examination

() The Commissioner shall be selected
by the trial cowrt from a panel
consbituted by the District Judge. He will
be suitably renumerated (High Court will

make rules on the subject),

(d) Commissioner shall record the evidence
and make a report and submit the same to

the courti.

(2) When a question is objected to by a
party, bt is still allowed by the
Commissioner, "the Commissioner shall take
denyn the question together with his
decision” ~ thia is laid down in  proposed
Order 18, rule 4(7). [(Incidentally, the
proposed  sub-rule iz silent about taking

down the gist of the objection and the
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answer given by the witness].

(f) For reasons to be recorded, the court may

examine a witness in open court. [See proposed

Order 18, rule 4(2), provisol.

The language of proposed Order 18, rule 4(2)
main para, would seem to suggest that (subject to the
proviso}, the ordinarz- mode will be examingtion
through commissioner. But proposed Order 18, rule 19
{new) and Order 26, rule 4A {(new) [see clause 27 of the
Bill)] suggest that the matter is in the court's
discretion. [S8ee under 0-37 and -39, belowl].

The Commisgsion is of the opinion that thié is a
very salutory and long overdue provision. The age-o0ld
rule that final decision by the -judge who has heard the
evidence is conducive to a fair Jjudgment has lost much
of its validity in the present day situation. Very
often we find that the ijudge who decides the case
finally is not the judge who has recorded the evidence.
In many places, retired judicial officers are
available, who can be assigned this job which will also
save the frequent trips and the incidental expenses
involved in bringing the witnesses on every adjourned
date of hearing. This would also mean a great saving
of time of trial courts, which can be gainfully
employed in final hearing of suits and/or the
interlocutory matters. In most of the States, the
courts are groaning under the weight of workload and
the proposed proceés would mean a god - send to them.

This does not mean that the court cannot itself take up



Page No.76

the recording of deposition of witness(s). Where it
thinka that such a course is just and proper or where
the court has ample time at its disposal, it can
certainly choose to do so.

So far as demeanour of witness is concerned,
the ordinary rule is that it should be recorded at the
time of recording of his deposition (See Order 18 Rule
12). If it is not so recorded, but is refered to in
the judgment, proper reasons must be given for such
opinion (see AIR 1972 SC 1618) referred with reference
to Section 363 Cr.P.C. (1898) which broadly corresponds
to order 18 rule 12, CPC. |

Such a procedure is in vogue in USA and has
been working successfully.

A few points of detail should alsoc be adverted
to, at this stage :

{(a) In Order 18, rule 4 is to be amended as

proposed, some conseguential changes
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may be needed in other rules Also  (for
example, in Order 18, rule 3, Order 18,

rules 8, and 14, Order 18, rule 13, etcg.).

() Where a question is objected to, by
the opposite party, but ig allowed by the
Lommissioner, it may be better to provide
that the Commissioner shall take down

(i) the question
(i) the nature of the objection
(iii}) the name of the agbjertor

(iv) the decision of the

Commissioner, and

(v) the answer given by the
witness,
[ct. Order 18, rule 11, as to the

evidence recorded by the Judge himself].

(c) It should also be consldered as to
what is the status of the order passed by

the Comnmissioner. At present, a
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Commissioner appointed to take the evidence of
witnesses has no power to disallow gquestions
which he considers irrelevant.

Ram Krishna Dalmia ve. Firoze Chand,

AIR 1960 Puni, 430.
Such a power may have to be conferred upon the
Commissioner, by the Rule.

At present; Order 26, rule 16A (inserted in

1976), deals with the matter in some detail.
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Q-36 : Order 18, rule 17A (Evidence not previously

known, estc.).

At present, Order 18, rule 1748 of the Code
empoviers the court to permit a party to produce
(at. a later stage) evidence which he could not
produce earlier, either because it was not within
his knowledge or because it could not be produced
when he was leading his evidence. In either case,

due diligence must be proved.
The Bill proposes to delete this rule.

It is submitted that in caming to a conclusion
on  this proposal, several points need to be

congsidered,

(i) The rule was inserted as late as
1976 and its deletion today, within two
decades, should prima facie be considered

an  an  uwnusual  course, for which very

strong reasons would be required.

(L) n the merits also, the rule Appears

to be a rational one. If certain evidence
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(not earlier avallable) becomes available
hefore the judgment is pronounced, it
stands  to reason that the court should
have power to permit it. 1t would be
pointless to compel the party to wait
until the judgment is pronounced and then
expect the party to file an application
for review under Order 47, rule 1, on the
ground that such evidence had become
available. Order 18, rule 174, far from
delaying the trial or making the procedure
comples, has really  the effect of
lessaning the time spent in litigation and
making the procedure less complet, because

it avoids the laborious chronology of @
{1)  Judgment and decreeg

(2) application for review (because

of fresh esvidence)y

(3) hearing and disposal of the
’
review applicationg

(1) (if review is granted), fresh
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hearing of the main case, though limited

to the new evidence and

/evidence and
(3} fresh/judgment i the trial so
re-opened.
Lef. kaura Ram Vs. Gobind Ram,

AIR 1980 P&RH 1460, 7.

Q-37 : Order 18, rule 19 (New) (Power to get
statements recorded on Commission) : Clause 27(iv)

of the Bill

The Rill proposes the insertion of a new rule
~ Urder 18, rule 1%, under which the court may,
instead of examining witnesses in open  court,
direct their statements to be recorded on
Commission under proposed order 26, rule 4A. By
clause 29 of the Bill, it is proposed to  insert
Order 26, rule 4A, to the effect that the court
hay i the interests of justice o for the
expeditions disposal of the case or for any other
reason, issue a commission for the examination of

any preson resldent witidn 1te Juriediction” and

LI evidence s0 recorded shall  be read as
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evidence" (Compare Rajasthan amendment Order 26,

rodle 10).

Thus, Order 18, rule 19 {(proposed) and Order

26, rule A0 (proposed), go together.

Order 26, rule 4A, at the first sight, appears
innocuous. But the real problem arises from the
vogueness  of the language. What is the basis on

which the discretion is to be euercised ?

Is the Commission procedure to be resorted ¢o

2

as a routing

Apart from that, there is the question of
disharmony between -

(i) Order 1B, rule 4(1) (as proposed)

under which (subject to the proviso) cross

examination, etc. must be dane on

Commission, [see -39, suprs].

(ii) Order 18, rule % and Order 26, rule
4 {as proposed), whereunder it ia
o
discritionacy?

(Her -39, infral.
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JUDGMENT AND DEGREE

@-38 : Order 20, rule 1 (Pronouncing of the

judament and qiving copy, etc.) : Clause 28 of the

Bill, read with Clause 32(i).

The Rill, in clawses 28, and 32(1i), proposes

certain material changes -

(i) in the course to be adopted by a
trial court, when it pronounces Judgment,
regarding giving the parties a capy of the
Judgment, and preparation of the decree,

etc. [Clause 28 of the Hilll, and

(il) in the requirements of the law
relating to the copy of the decree, etc.
that must accompany the filling of the

first appeal [clause Z2(i) of the Bill].

The proposals are fairly elaborate and relate
to Urder 20, rule 1(2), Order 20, rule 6A and rule
6B and Order 41, rule 1 of the code. It will be
convenient, if the present law and the proposed

amendments are analysed as under @
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(a) Under existing Order 20, rule 1(2),
@ copy of the whole judgment ahall be
nade avallable "Tor the perusatl of the
parties, etc.” immediately after the
Judgment is pronounced. Under the proposal
bz made available to the parties,
lmmediately “"for preferving an appeal”, on
payment of charges specified by rules made

hy the High Court.

(h) Under present Orderc 20 rule, &n((1)
arnd {(2). and rule 6N (2), the scheme is as

undder s

(i) The last paragraph of the
Judgment shall state precisely the

relief granted.

(ii) The court shall endeavour to
draw up the decree enped] tiously and
within 1% days, but, if the decree is
not  ready within 15 days, the party

tdesirous of appeal can obtain from the
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court a certificate and thereupon the
appeal can be preferred without filing a
copy of the decree. The last paragraph
of the judgment will constitute the
decree, for purposes of appeal and

execution.

In contrast, under the proposed
scheme, the position will be as under

(1) The decree must be drawn up
within 15 days [Order 20, rule 6A(1),

as proposed].,

(2) Frovision that last paragraph
of the judgment should contain the
precise relief, is omitted [(Order 20,

rule 6A(1), as proposed].

(2) Copies of the Judgment must be
avallable for preferring an appeal.

lorder 20, rule bR, asg propngedj.

(4) Appeal can be filed without
filing a copy of the decree. Copy of

the judament [made availahle under

No .85
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point 3) abovel is to be treated as
the decree. PBut once the decree 1is
prepared, the iudgment ceases to have
the effect of a decree. L[Order 20,
rule &A and Order 41, rule 1, as

proposed].

[Order 41, rule i as proposed by

Clause Z2(1) of the Bill]).

In & rough and ready manner, it can be stated

that the Bill wishes to place strict emphasis upon

a timely preparation of the decree and
(consequentially) deletes the facility of filing
an appeal with copy of the last paragraph of the
judgment. (pending preparation of the decree)
However, the judgment can be treated as the

decree, till decree is prepared.

The main question to he considered is, whether
this altered scheme is an improvement on the
present law, which is based on the extensive
eramination of the subject by the Law Commission

in its %S4th report and connected recommendation.
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Present law does not seem to have glven rise to
any serjous complaint., It takes note of the
realities -~ i.e. delay in the preparation of the

decree and makes other connected provisions.

Incidentally, the present provision in
Order 20, rule 60(1). [Judgment to state the
precise relief] is not anly helpful for appeal,
but also serves to improve the quality of Judgment
writing It compels the judge to  focus and
concentrate his mind on the relief, thus promoting
the cause of clarity and precision. The proposed
amendment seems to have missed this aspect very

important aspect also.
]

[See also Q-42, infral.
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Q-3% : drder 26, rule 44 (New) Commission for
witnesses : Clause 29 of the bill. {See also 0-358,

supral,

Clause 29 of the Rill proposes to insert Order
26, rule 40 (new), under which; the court "may in
the interest of Justice, etc. issue Commission,
for examining a witness within its Jurisdiction."
it may be noted that clause 27(ii) of the BRill
proposes to amend Order 18, rule 4 to make such

commissions mandatory (except in certain cases).

INTRERLOCUTORY RELIEF

frw

Q-40 : Order 3%, rule 21 {Temporary) Injunction 3
Clause 30 of the bill.

' Fresent Order %%, rule 1 of the Code empowers
tﬁe court to issue temporary injunctions - mostly
relating to disputed property or on apprehension
that the defendant will dispose of his propeéerty to

defraud his credifurs. The Bill seeks to add sub-

rule (2), under which "the court shall" (when
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granting such 1lnjunction) "direct the plaintiff to

give security or  make such other directijong as

-the court thinks fit."

It is not certain if such a mandatory
provision is really required; and this point of
substance will definitely need attention. In
addition, the drafting may also need a second

hook.

3-41. : Order 39A (propgsed) (Inspection before
institution of suit) : Clause 31 aof the Bill

The BRill proposes to insert Order 394, in the
Code. The object (though not precisely stated in
the draft rules) is fhat even while a suit is not
yet filed , some one representing the plaintiff
may apply to the court to appvint a Commissioner
for local investigation "for the purpose of
elucidating any matter in dispute". The
Commissioner so appoilnted will be deemed to be
appaointed under Order 26. Order 39/, rule 2
further proposes that within seven days of filing

of such application, “the person competent to file

FMB7 /FMBO212
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suit, shall file the auit.

The draft given in the Bill is silent about the
consequences to follow -

(i) if the suit is so filed: or

(ii) if the suit is not so filed.

The intention presumably is that if the suit is
filed, then the appointment will continue. If not,
then it will lapse.

Probably the order as drafted does not bring
about the real object behind this provision, which
appears from clause (h) of para 3 of the Statement of

objects and reasons which reads as follows:-

“{h) in matters relating to property disputes,
particularly in matter of unauvthorised
construction on the land of others, it has been
found that, under _the existing provisions of
the Code of Civil Procedure, no application for
injunction can be moved unless the suit is
filed first in the <court having competent
jurisdiction. With a view to obviate this
hardship, it is proposed that é person may make
an application to the <court of competent
jurisdiction for appointment of a commigsion to
ascertain the factual status of the property so
that at the time of the filing of the regular
suit the report is available to the
commissioner- relating to the factual status of

the property in dispute.”
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The rule in this order may be redrafted to
accord with the said objective or to bring about
clearly the intendment and scheme the draftman has in
mind@ in this regard.

The proposal is unexceptionable in substance.
In fact, it c¢ould be expanded to cover certain other
types of commission ~ e.g., to record the statemenps of
witnesses who are llkely to leave the country or are
very 111, Of course, In the absence of cross-
examination, their satatements (cannot constitute
"evidence”. But the statements so recorded can (if

statutorily recorded) serve certain other purposes

(e.g. see sections 32, 145, 157 and 159, Evidence Act}.
However, the drafting will need changes in many

respects, and it will also be necessary (as
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stiggested above) to add a provieion as to
the  consequences of filing /7 non—-filing of suilt

after the pre-suit application is made..

The class of aults for which the provision 1a
intended, may also have to be indicated with some

precision.

You may like to offer your comments in the

light of the above.

APFELL.ATE PROCEDURE

Q-42. : Order 41, rule 1(1) (Form of appeal) 3
Clause 32(i) of the Pill.

In view of the amendment proposed by the Bill
in  Order 20, rule 6A, 4B, ptc. the Bill (as a
consequential change) proposes to amend Order 41,

rule 1(1). [See O-28, supral.
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g-43 2 Order 41, rule 9 Presentation and

registration of memo of appeal : Clause 32(if) of
the Bill.

Under existing Order 41, rule 1, 9, etc. the
memorandum of  appeal is to be presented to the
appel late court, Thereafter (subject to technical
scrutiny), the memo of appeal is admitted by the
court (or its officer), who shall endorse thereon
the date of presentation and enter it in the

register of appeals.

In place of the above procedure, the Bill
envisages a different scheme. The memorandum of
appeal will be filed in the very court which
pronounced the judgment. This is the gist of the
amendment proposed in Order 41, rule 9 - though
Order 41, rule 1 Is not being amended in so many
words, for this purpose. It is proposed that _the
trial court will forward the memo to the appellate
court (though the suggested amendments do not make

this specific provision explicitly).

How far do you favour this scheme 7
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[The amendments proposed by the Bill in Order
M. rales 11, L2, 13, 18, 18, 19 and 22 by clauase
F2{vii) are consequential, on those referred to in

thuestions 41, 42 above.].



