ILAW COMMISSION OF INDIA

ONE HUNDRED SIXTY EIGHTH REPORT

ON

THE HIRE-PURCHASE ACT, 1972

HMARCH, 1999



LAW COMMISSION-OF INDIA
SHASTRI BHAWAN
NEW DELH! - 110 001
TEL. : 3384475

Residence :
1, JANPATH
. NEW DELHI - 110 011
TEL. : 3019465

JUSTICE
B. P. JEEVAN REDDY

Chairman, Law Commisston of India

D.O.NO,G(3)(39)/96~LC(LS)
18.3,1999

Dear Dr.M.Thambi Durai,

I am forwarding herewith the 168th report on “"The
Hire-Purchagse Act, 1972".

2. The subject was taken up by the Commission in
pursuance of the reference of the Government of India
dated 30th September, 1996. FEarlier, the Commission had
made an indepth study of the subject and forwarded its
20th report on “The Law of Hire-Purchase"” in May, 1961,
Parliament enacted the Hire-Purchase Act, 1972 following
the recommendations of the Commission. A  npumber of
companies carrying on hire-purchase business pointed out
certain deficisncies in the Act and therefore the said Act
could not be enforced . The Government of India
introduced the Hire-~Purchase (Amendment) Bill, 1989 in
pursuance of the observations made by the Parliamentary
Standing Committee. Therefore, the Government of India
~aferred the whole issue of hire-purchase law to the Law
Commission for an indepth examination.

3. The need for a separate Hire-Purchase law to
regulate hire-purchase transactions, is undeniabie., Such
A law is essential with a view to affording protection to
the buyer of the goods on hire-purchase, against certain
abuses in the practice of hire-purchase trading. Some
safeqguards may also be required for the owner of the
goods.,

4, The Commission circulated a questionnaire on  “Law
of Hire-Purchase” to the concerned interest groups to
solicit their views on the subject. After considering
thair views, the Commission has recommendad various
amendments in the Hire-Purchase {(Amendment) Bill, 1989 and
the Hire-Purchase Act, 1972, For the sake of convenience,
the Commission has also annexed The Hire-Purchase
{Amendment) Bil11, 1993 (Annexure-A to the report) which
incorporates the Hire-Purchase {(Amendment) Bill, 18839 and
our modifications therein as well as in the Principal Act.
Again, for the sake of convenience and ready refarence, we
havea set aut in Annexure-B to the report, the
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Hire-Purchase Act, 1972 as amenhded by the Hire-Purchase
(Amandment) BilY, 1999, In other words, if &all the
amendments suggested by the Law Commission are accepted by
the Parliament, the Hire-Purchase Act, 1972 would read as
set out in Annexure-8 to the report.

with regards,

Yours sincerely,

_—
(B.P.Jeevan Reddy)

ODr.M. Thambi Durai

Hon'ble Minister for

Law, Justice & Co.Affairs
Shastri Bhavan

New Delhi.
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INTRODUCTORY

The_ subject:- The Law Commission had, in its eighth

on the Sale of Goods Actl obsarved as follows:-

"There is nho provision 1in the Act regulating a
Lransaction of hire-purchase, which 1is alsao a
method of selling goods. It is a transaction of

lire at the inception with an option to purchase,

“In  tha  English  Sale of Gouds Act of 1893, thére
was no provision for such a transacgion. Hence
provision was made by a separate Act, namely, the
Hire-Purchase Act of 1938 (1 and 2 Geo. IG, c.53),
with a view to affording protection to the buyer of
the gaoods on hire~-purchase, or on similar terms,
against certain abuses which had become apparent in
the practice of hire-purchase trading. This Act
has been supplemented by the Hire-Purchase Act,

1954 (2 and 3 E1iz. 2, ©.51).
"In our opinion, it is desirable that a separate
Act. on the lines of the English Hire-Purchase Acts

arvd other aimilar laws should be enacted in India




Lo regulate hire-purchase transactions, Tho
Commission will make its  recommendations 1in this

connection in a separate report.”

1.2 The_tanesis ol the report:- During the past (ew

decades  there has been a mushroom growth of hire~purchase
trangsachions in  India. The growth of hire-purchaszse
transactions and the complexitias surrounding such
transactions perhaps prompted the Law  Commission to
wviertake a  study of the subject. The Commission made an
in-depth study of  the subject and submitted its 20th
Report o on "The Law  of Hire-Purchase”™ in May, 1961. The
Conomni~aicn also appended a Bill to its report on  the
Hiro=Purchase, The Indian Parliament enacted the Hira

Purchasa Act, 1972 following the recommendations of the

Law Conpmnission.

1.2.1 The Government of Inhdia by G.S.R. 228 (E) dated
1t2,4,1073  npotified that tha Act will come into force with
efTect Trom 1.6.1973, A number of companies which were
CAFFYitig on hire-purchase business or financing of
hite-pinrehase Lransactions made  representations to  the
Govarnment pointing out certain deficiencies in the Act

anc  renuested Tor  postponement of decision of the

enforcement of the Hire Purchase Act., This resulted in

-4
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the iszuance of notification GSR No,Z288(E) dated 31.5.19
resaiinding the earlier hotification and appointing

1.4,1973% as  the date on which the Act would come into



force. HMoanwhile Shri R.T.Parthasarathy, M.P. _ who was
the  Chairman of  the Joint Committee which examined and
veprar Lesh upon tha Hire Purchase Bi111 wrote a letter dated
10.8.1973 to the Minister 1in the Ministry of Law and
Juskica pointing out certain anomalies in the Act. As a
recult GSR No.402(E) dated 30.8.1973 was issued rescinding

th operation of the Act from 1.9.1873 as notified

T

earlisr, The matter rested there.

1.2.2 The Report dated April 24, 1987 of the Committee on
retitions, Rajya Sabha relating to the question of
bringing into force the Hire Purchase Act, 1872 noted the
sad state of affairs resuliting from the non-enforcementlof
tha Act and reacommended that immediate stepé be taken to
notilfy and implement the Hire Purchase Act, 1972 without

any fTurther dealay.

1.2.2 In due course, the Ministry of Law & Justice

prepared a comprehensive Amendment Bill for phe amandmant

of the Hire Purchase Act which was introduced in the Rajya
sabha on the 5th May, 19838, A copy of the 8111 is annaxed

herete as ANNEXURE-C for ready reference. In'‘pursuance of

the rules ralating to tha Department related Parliamentary

standing Committesa, the Chairman of Rajya Sabha referred

-t
i

3] Bi1l trm the Committze on Home Affairs for examination
and report,  The Committee considered the Bill and heard
the  repraessitative of Ministry of Law, Justice & Company

AlTaIrs, andl madia the following



beeonpinecndat ions/oehservations? o -

"(iY The MHire Purchase Act since its passage in
1372 has remained 1in -operative till now. In
between graat many socio~economic changes,
particularly during the last couple of ysars, have
taken place. As the legislation intends to govern
the rights and duties of both ths business and
consumey communities, 1t becomes imperative to have
these changes reflacted in the legislation,
actherwise the entire exercise in this regard may
prove to be futile,

(ii) The Bill which seeks to amend comprehensively
nearly half of the provisions of the Hire Purchase
Act., 1972, in some cases substituting the entire
provisions of the Act, has been brought fotrward
pending enforcement of the Principal Act. It,
theralora, necessitates the desirabitity of
enating a fresh lagislation of the subject instead
of  doing complicated patch-work here and there in
the Act.

(iii) Some of the provisions of the Bill are too
technica® and intricate to be comprehendsd by a
cowmon man, who is  concerned with the suba2jct
matter ofF the Bil1l. Those provigsions, therafore,

heeds Lo be simplified.



11 wview of  the above, the Committqe ig of the
considered viaw  that the present Bill may not
cuffice in achieving the desired objectives. The
Committee, therefore, racommends that Government
nAay consider ralferring the whole 1issue oOf
hire-purchase to the Law Commission for an in-depth
sxamination, keeping in view the above opservations
and  therealtar bring 1in a [resh comprehensive
legislation on  the subject before Parliament, as

expaditiously as possible.”

1.2.4 Reference made by the Government:- The Committee

vecommendad that Government may consider referring the
whinle  issue of hire-purchase to the Law Commission for an
in-depth exanination, keeping in view the observations of
e Coni ttea and thereaflter bring in a frash
comprehonsiyve legisTlation on the subject baflfore
carliament, as expeditiously as pessible, Accordingly,
the  cubjeck  of  hive-purchase  was referred by the
Gowvear nins it to the Law Commission for an in-depth

axaminatian,

1.2.5% Questionnaira circulated by the Commission:- The
Ceomnd o o circulated a questionnaire on Law of

D

Hire-purchase (ANNEXURE-D) to Bar Associations, 5Stat

Boveaermaen s Advocates, aminept Jurists and others

o el Ro 2olicil their views on the subject.




Refore embarking upon analysis of views received,
it is pertinent to tread through the historical concept of
the tarm *hire-purchase’ and growth of the'subject in  our

Courts.,

1.3,1 Grewth ol Hire-Purchasa transactions:

Industrialisation 1in Europe started l1ong back and it has
passed through centuries as to today. England ocoupied a
leading position in the race of industrialisation in
Europe. Colonisation of Asia, Africa and certain parts of
Azrica by the European powers started with the objectiveé
of securing supply of raw materials to their industries
and Tater on mwarkets for their products. The édlonia]'
markets, howaver, ware originally not attractive 1in view
of their poverty, backwardness and ignorance. The
colonial masters, therefore, had to find alternate markets
for their products. One of the novel metﬁods of achieving
this object was perhaps hire purchase and credit sale,

1.3.2 In England, the practice of se]]ing goods on
credit, the price being payable by instalments, is of very
sarly origin: but the appearance of hire-purchase as a
commercial . institution dates substantially to the second
half of the nineteenth century. In the industrial sphere,
at about the same time, the North Central -and B8ritish
WARITN Compahies bagan to finance the purchase by
collieries of the railway wagons needed for the carriage

ol coal and security_for the advances made was provided by



hire-purchase transactions. The subsequent advent of the
motar—car immensely extended the ambit of hire-purchase,
andd  hire purchase terms are now available over a large

range of consumer durables.

1.3.2 It cannot be denied that whenever a society which
ic primarily an agricultural society transforms into an

itnustrialised society, commercial or business law is

required to be enacted to protect certain rights and
interasts of parties. The law of hire-purchase differs
considerably from the law of sale owing to differences in
commercial practice. Thus the existence of codifying Act
for sale of goods will not serve the purpése with regard

to hire purchase transactions.

Despitea rapid developments of industries in India
and despite a general acclaim that India ranks in the top
industrialized countries of the world, 1tﬂst111 remains
hasically an agricultural society and a large chunk of its
population still lives in villages which are far away from
the aura of influence of 1ndustria1ization.\ However in
metropolitan <cities, there is vast 1ncrease 1n commercial
transactions through the system of 'hire-purchase’. such
transactions include purchasing of motor vehicles,
domsstic appliances, and even purchasing of houses/flats.
Fven  Lhe pdb?ic undertakings are building houses and

fel bing these on hire-purchase basis.



1.4 Concept of Hire-Purchase:- ~ The words

"hite-prchase”  ara frequently used 1n general discussion
to denote all forms of instailment trad1ng.' Two classes of
incstalment contract are in common use; the hire-purchase
agrasmernt and the credit sale agreement (sometimes calied
a tdelfarred paymant sale contract). A hire-purchase
agrecsment connotes  that the vendor of the goods will 1at
thewn and the customer will hire them for a fixed period
and will pay an agreed rental by a sarjes of instalments
thraoughout the hiring period; and that when the customer
has paid all the instalments he shall become the owner of
the goods, It is also customary that the customer shal)
have the right to return the goods in good order at any
time dur{ng the hiring period and to disqontinue the
hiring, provided that he pays an agreed proportion of the
total hiring cost and any overdue _1nsta1ments. Such
tranmsaction is thus a contract of hire with an option to
purchase; and until that option is ekercisqg, the vendor
Femains the owner of the goods. A credit sale agreement,
on the other hand, is a contract of sale which provides
that the ownar will sell and the purchaéer will buy the
goocds and widl pay an agreed price Ey a series of
instalments. Nwnership of the goodS'paéses immediately
tha agreement is signed and the purchaser becomas an
N RETFTRANY: clzlbLor Tor  tha  sevaeral ingstalments of the

jotrchiase prijced



1.4, ‘Hire-purchase agreement’, neans! an agreemant
under which goods are let on hire and under which the
hiver has an onﬁion to purchase them 1in  accordance with
the term of the agreement and includes an agreement undsar

which -

(i) posgsession of the goods is delivered by the
owner thereofl to a parson on condition that
such persan pays the agreed amount in
periocdical instalments, and

(ii) tha property in the goods is to passg to

m

uch person  on the payment of the last of
suych instalments, and

(ii1) such parson has a right to ferminate the
agreament at any time before the property

50 PASSES, (Hire-Purchase Act, 1972,

1.4.2 Hire-purchase system s a transaction or system

wharehy a person agrees to take on hire - an article with

m

stipulation that if he pays certain number of
inatalments by wavy of hire, he shall become the owner of
that. article, on payment of a further sum by way of option

-

of mirchase, at his choicge’,

t.4.2 Accarding to Halsbury's Laws of England®:



"Hire purchase agreement” means an agreement, other
than a conditional sale agreement, under which (1)
s ara bailed in reaturn for periodical payments
sy  the parson to whom they are bailed: and (2) the
roperty in the goods will pass to that person if
the terms of tha agreement are complied with and
2ither ({(a) the bailes exercises an option to
pibrchase the gooeds; (b)) any party to the agreemant

a specilfied act; or (c) any other specifiad

ju

(¥

nt occurs. For the avoidance of doubt it is

1]
[§ (]

v
oxpressly stated that the person by whom goods are

ailed to an individual under a hire purchase

ir

agreement, is Lalken to provide that individual with
Fixed-sum credit to Tinance the transaction of an
amount equal to the total price of the goods less
thw aggregate of any deposit and the total charge

For voredit,

"conditional sale agreement” means an agreement for
Live sale of goods or Tand under which the purchasa
perice or part of it is payable Ly instalments, and
the  property  1n the goods or land 35 to remain in
Ehe selleor notwithstanding that the buyer is to  be
in possession of the goods or land unti) such

copditions as to the payment of  instalments or

III
oL

obhsrwise &as may be spaoifi in the agreement are

fulfililed”,



1.4.4 The same author further explains! the nature of

hire-purchase contracts as follows:

“The contract of hire purchase 18 one of the
variations of the contract of baiiment, but 1t is a
modern development and the rules with regard to
bailments, which were laid down before any contract
of hire purchase was contemplated, canncot be
applied without modification bacause such a
contract has in it not only the elemant of bailment
hut also  the element of sale., At common law "hire
purchase” properly applies only to contracts of
lhire conferring an option to purchase, but it is
often used to describa contracts -which are in
reality agreemaents to purchase chattels by
instalments, subject to a condition that tha
proparty in them is neot to pass untilt all
instalments, have been paid. The distinction
batwaen these two types of contlacts ig, however, a
most  Aimportant  one, bhecause under a contract to
rurchase by  instalments there 1s a binding
okligation on the buyer and he can therefore pass a
good  titla  to a purchaser or pledgee dealing with
him in good Taith and without notice of the rights
of «the true owner, whereas 1in the case of

contiract which merely confers an option to purchasa
there is no binding obligation on the hirer to buy,

atiel a purchaser or pledgee can obtain no better



title than the hirer had, except in the case of a
walta in market overt, the contract not being an
Agresment  to huy  within the Factors Act, 1889 or

Lhe Sales of Goods Act, 188%3,"

1.4.5 The gimilarity betwsen contracts of sale and
fire-purchase is accentuated by the artificial nature of
st hire-purchase agrasmants, This 1is evident by
congideration of three points. Firstly, the real object
ol a contract of hire-purchase is almost invariably the

witimate sale of goods. Secondly, the amount which the

hirer is bound to pay under the contract 1s usually far in

fiol

¥xcess  of  that which he would have had to pay if he were
really hiring the goods. And thirdly, the legal purchasa
price  for which the hirer has the option to buy tha goods
is frequently nominal only and, in fact is sometimes not
exarted in practice, There is further a practical
conplication about hire-purchase contracts which makes
them distinct Trom contracts of sala, ' A transaction under
which a person 'buys’ goods on hire-purchase is often and,
in the wmotor trade 1is usually,  a complex transaction
involving three and not two parties. Many réta11ers have
e wish to act as financiers themselves supplying credit
Lo consumers. So a hire-purchase transaction often
involves, ,first, a sale, under which the retailer csells
the aoowds to a  finance company, and then secondly, a
hire-purchase contract, wunder which the finance company

Pt m e goneds an hire-purchasa terms o the ‘buyer’. It



follows that the ‘bDuyer'’ has no contractual re1apjons with
the goller and this somstimes has important Jlegal

consequencesd

1.5 Certain important cases relating to _hire-purchase
decided _ by  courts in  India:- Industrialisation and

commarcial activities in India were introduced by the
British rulers which weare designed and devised for
salfeguarding the eaconomic interests of our colonial
masters, The advent of hire-purchase transaction in
England was subgequently introduced into varjous colonies
of  Great Britain depending on the economic and commercial
developmant in the colonies, India was no axception,
Disputzs  involving hire-purchase transactions in India
perhaps reached the court in the first quarter of the
twaentisth century. Perhaps the first important reported

case is that of A,Cecil Cele v, Nanalal Moraiji__Dave and

anothper in o which Justice Martin observed?

"Now  the very expression "hire-purchase agreement”

7]

is not one that originated in this country., It i
cleairly a form of an agreement which has originated
in England and hag been created by those engaged in
the trade of particulay articles. Substantially in
thig® country there is  little or ho authority on

hiire purchasa agreement., .,



1.5.1 In Auto Supply Company Ltd. v. Vo Raghunatha

Chetty!®, & company had agreed to offer a bus on 3
Lire-purchase agreemant, on condition that Rs.t140/ware to
pbe paid by the hirer on delivery, and 11 monthly
instalments were to be paid thereafter, each of Rs,226€,
and the owners were to be entitled to terminate the
contract on default occurring if hirer for any month was
in arirears. A suit was brought by the owners for
pocession  of  the bus on tha happening of the sAid
condition., Lord Coutts-Trotter, C.J. held that thaugh
there was no such explicit condition, vyet it was the
necessary implication that when the agreement terminated
aithar by the choice‘ or dafault of the hirer, all sums
patd by him are to be retained by the ownérs. the amount
Re,1140/- being construed 2ither as the first ingctaiment
af the hire mohey or as the premium taken by the owner for
granting‘1ease and in eithear case money received was not
too e refunded, The money was not to be regarded as

advance of rent, Justice Ananthakrishnan Ayyar held!’-

"in a contract of sale. for a price payable by
instalments, the purchaser has -ho option of
termjnating the contract and returning the chattel,
whersas 1n a contract of hire-purchase the hirer
lvas such an cption. In the case of hire purchass
rontract, the hirer Hhas  got option to purchasa,
Which he may exercise or not according to his swaet

will and pleasure; but in the 2ase of a contract of



|
e
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1

“ale the purchaser has become the owner of  thae
chattel,  but  the price is by agreement payable by

Ht

instalmants.

t.5.2 1In tha case of 8.8.Tiwari v. Remington Rand

Incorporated, Grille, J.C. heldt2 -

"Where in  the agtreeament to purchase a typewriter,
thara i1s a clause by which the hirer is eantitlwd tao
put an end to the contract by return of the machine
at any time, forfeiting former payments, it is a
contract for hire-purchase and not a contract for
aale, In such a case there is nothing 1llegal or
inequitable in the company enforcing its rights on
the contract to recover the arrears of the
instalments while recovering the machine at the
samz time. Once the machine is Iin  the possession
of tha company whether {1t is handed over by the
hirer or recovearead otherwisa, it is the company's
property  to be disposed of by them as they wished,
and such disposal can have no bearing whatever on
the arrears which are arrears for hire and not
instaimants of the purchase money in respect of a
purchase  which  the hirer was bound to fulfil,”

1.5.2 In the case of Babu_Balmakund v. Mahesh Narayan

Sinah A Ora,, the court held!'? that-



- 16 -—

"Whet e vyder a hire-purchase agreement, the
purchaser is given the option to terminate the
contract of hire at any time by returning tha gonods
and paying the hire dus upto the date of such
return, the transaction cannot be regarded as an

out and out sale.,"”

1.0.4  In Y.Dakshinamurthi Mudaliar v. Geperal and Credit

Corparation  (India) Ltd., the Madras High Court, inter

alin, observed!'1 as follows:-

"To sum up, the law of hire and hire-purchase stems
from the law of contract of which it forms an
important segment. It is comparatively modarn  in
origin and is desighad to serve the needs of credit
buying while at the same time protecting the vendor
from being caught in the meshas of the law relating
to sales stricto gensu, In effect hire-purchase is
LaiTment,  with  an option to purchase though it is
sometimes used in a wider sense to include
agresments where there is-an irrevocable agreemant
to buy in instalment terms with thé proviso  that
the Fit]e shall not pass until the 1instalments are
paid. A hire-purchase agreement thus creates a
atiment, but 1is a bailment plus an option to

purehasae.  The transaction is  compounded ~F  tha



alament of both the law of hire and sale and it
would be olearly wrong to assimilate it to a

hypothecﬁtion of moveable property.”

1.5.6  In Dameodar_ VYalley Corporation v. State of Bihar,

the Supreme Court observed!$ the distinction betwsen a
mere  contract of hiring, a sale or a hire purchase as

follows: -

"R... the sole question for determination in this
appeal 1is whether, in respect of the machinary and
equipments admittedly supplied by the Corporation
to  the Contractors, it was a mere contract of
hiring as contendead on Dbehalf of the app2l1lant
Corpotration, o©of a sale or a hirelpurchase. as
contended on behalf of the respondent State, The
law o1 the subject 1is net in  doubt, but tha
difficulty arises in applying that law to the facts
A circumstancas of a particular case oh a proper
constyuction of the documant evidencing the
transaction hetwean the parties, It s wll
cettled that a mere contract of hiring, without
more, is a species of the contract of bailment,
which dozs not create a title in the baile2, but
the law of hire purchase has undergone considerable
development during the last half a century or more
Al has  introduced a  bumber of variations, thus

tealing Lo categories, and it Lecomes a question of



sl icety  as to which  oategory a particular

copbract batwaen the parties comas under.

Ordinarily, a contract of hire purchase confars no

title _on_ tha hirer, but a mers option to purchase

ot  Malfilment  of certain conditions, But &

contract of hire purchase may also provide for thsz

aqreement to purchase the thing hired by deferrad

payments_subject to the condition that title to the

thing_shall_not_pass_until all the instalments hava
Dhean paid. Thare may Be other vartations of a
cantract of hire purchase depending upon the terms
agresd betwsen the parties. When rights in third
parties have been created by acts of parties or by
operation of law, the quastion, witich does not
arise here may arise as to what exactly were the
rights and obligations of the parties to the
original contract. It ie equally well settled that
Cor the purpoza of determining as to which category
A pat Ulewlar coptyack comes undar, the Court  will
ook  at  the substance of the agreement and not at
the mere words describing the category. One of the
teate  to  datarmine the questioﬁ whethor f
particular agreement is a contract of mere hiring
o whether it is a contract of purchase on a system
of deferrad  payments of  the purchase price s
whether  there dis  any binding obligation on the
hirer to purchasa the agoods. Another wuseful  test

fer apotarpine such a controversy is whether theye is

T aT—



a right reservad to the hirer to return the goods
at any time during the subsistence of the contract,
IF thera s auch a  right resarved, thon  cloarly
there 1is ho contract of sale, vide Helby v,
Matthews, 1895 AC 471. Applying these two tests to
the transaction in the present case, it becomes
clear that it was a case of sale of goods with a
condition of re-purchase on certain conditions
daponding  upon the satislfaction of the Cotporation
ags to whether the "rasidual life"” of the machinery
or the eaguipment was not lass than one~third of the
standard 1life 1in accordance with the terms agreed

between the parties.” (ewmphasis laid)

1.0.6 M/s K.lL.Johatr & Co, v, The Ooputy Commercial _Tas
QOfficert®, 1is the case relating to hire-purchase which

came up For decision bafore the Supreme Court of India,

r

<

Thee appailant was a  finance company dolng business

advancing money to persons who purchased motor vehict

e
[F2]

hut were themselves not i a position to find ready monsy
Lo pay the price. The appellant since the commencement of
thair business had enterad into several hire-purchase
agtreements with persons desirougs of purchasing motor
vehicles., On April 28, 198G, the appallant submitted a
.

“eturn to the Assistant Commercial Tax Officer Coimbatore,
showing  a  twrpnover  Tor the purposas of sales tax for

N
|

7,983/~ for tha yealr 195 G, The Asstt,

R

L)

1]

~
L2y

Connrmial Tax QfFficer mada a provizional assasamant on



the hasis of the return submitted by the appellant  and
Fisent instalments for payment thereof. The appellant paid
Flve instalments but praeferrad a revision to the Commarcial
Tav OFficer mainly on the ground that hire-purchase
Agrecments were not transactions of sale 1iable  to be
tawad undet  the Madras General Sales Tax Act, 1939, The
matter came in appeal to the  Suprema Cowrt and it was

obearved in paragraphe 11 and 17 as follows:-

"This brings us to a consideration of the validity
ol Explanation 1, which we have already set out,
It is necassary in this connection to  undarstand
the pature of a typical hirea-purchase agreament as
distinct from a sale in which the price 1is to b
paid later by instalments. In the case of a sale
in which the price is to be paid by instalments,
the property passegs as scon as the sale is made,
=ven though the price has not been fully paid and
may later bLe paid in insta]ments. Thig {follows
from the definition of sale in 8.4 of the Indian
tale of  Goods Act  (as distinguished from an
agresmant to se11) which requires that the sellar

transfers the property in the goods to the buyer

nce of a sale is  thar thes

D

[or a price. Tha as3s
property  is  transferred from the seller Lo the
poayer o a price, whether paid  at once  or paid
Tater in ingtalments, On the other hand, A

hive-purchase agresagent, as 1ts very name implioas,



has two aspacts, There is first an aspact of
hailment of the goods subjected Lo the
hire-pukchase agreement, and there is next an
alement of sale which fructifies when the option to
parchaase, which is usually a term of  hiva-purchass
agreomants, is axarcicad by the intanding
purechaser.  Thus the intending purchaser is  kiown
as the hirer so long as the option to purchase 15
not exercised, and the essence of a hire-purchase
agresment  proparly  so called is that the property
in the goods does not pass at the time of the
agreement but remains in the intending seller, and
only passes later whan the option is axerrisad by
the intending purchaser, The distinguishing
feature of a typical hire-purchase agreamant
tharefaore is that the property does nhot pass when
the agreement is made but only passes whan tha
option is  finally exercised after complying with

atl the terms of the agreement.”

"The next question that arises is whather a
hive-purchasa agreamant ever rlpens.into a sale and
if so when. We have already pointed out that a
hirs-purchase agreament bhas two elaments; (1)
element of bailment, and (2) element of csals, in
the sSsenso that 1t contemplates an eventual =zala,
The element of sale fructifies when tha option s

e Cof s by the tnhtennding purchaser after



rulfitling the terms of the agreement. Whetr  all
the terms of the agreement are satisfied and the
aption is exercised a sale takes place of the goods
which ti11 then had been hired, when this sale
takes place it will be liable to sales tax under
Lhe Act for the taxabls event under tha Act is the
taking place of the sale, the Act providing for a
multi-point sales tax at the relevant iime. Where,
however option 1is  nhot  exarcised or cannot  be
everciged because of the inabhility of the intending
purchiaser to (ulfil the terms of the agre2ment,
there ie no sale at all, As the taxable event _is
the sale of goods, the tax ran only be Yevied whan
the option is exercised after fulfilling all the
terms of  the  hire-purchase agreement. We cannot
agres with the view of the Hiagh Court that becuase
i most of such cases the option ig exercized, tax
is leviable immediately on tha making of the
hire-purchase agreemant and that in a few cases
where there is failure to carry out the terme of
the agreement or to exercise the option, thers can
be adjustment by elimination of such portion of the
turnover. As we have pointed out the taxable event
under the Act is the gale of goods and until that
taxablte event takes place there can be no liability

tev pay tax, Therefore, even though evenhtually moat

Wt

rases of hire-purchase may result in sales Ly rha

evercise of the option and the fulfiiment of the



terms  of the agreement, tax is not exigible at the
Einer when the hire-purchase aureemant is made, for
Al khind, I‘,i;nn tha bawable evont has nob taken place;
it can only be exigible when the option has been
wenrciaed and all the terms of agreement fTulfilled
Aand the sale actually takes place. wWhen sale takes
place  In a particular case will depand upon the
terms of the hire-purchase agreement but till  the

2ale takes ptace thare can be no liability to sales

[y ¢

tax under the Act. The High Court therefore was in
arrar in holding that transactions of hire-purchase
af the kind with which we are dealing having regard
to  their maiin intent and purpose might be treated
an eales ab the time the agreemant is entered into;
itn all hire purchase agreements of the type with
which we are dealing sale only takes place whan the
option  is  axercised after all  the terms of the
Agreements are fulfilled and it is at that t.ime

Lhat the tax is exigible.”

1.6.7 The next important case decided by the Supreme

Comrt o tha point of hire-purchase  is Sundaram__ Finanhgca

Licd, v, atats of Kerala'’, the appeliants in this case
were A company incorporated under the Companies Aot and
Carried  on husiness of  Tinancing purchases of motor
i oo e cecariby  of  Chose  vehicles, The short

queeat o il this  case  was  whether the hire-purchase

Avp svmenta enpteyred  into by the appailant with it=



o daamed e wiera Lransacbions of salts ol goods OoFr were only

Jiamwnte securing the retuyrn of the loans advanced by it

cysbomers, The Suprame Cowt in its judgment in

2 amd 24 hald:

"A  hire opurchase agreement is normally one undey
which an owner hires goods to another party oalled
the hirer and .further agreas that the hirer shall
have an option to purchase the chattel whan ha  has
paid A certain sum, or when the hire-rental
rayneents  have  reached  the hire-purchase price
stipulated in the agreament., But there arve
variations when a financier is  interposed batwoan
the owner of the goods and the customer. The
agreesmant, ignhoring variations of detail, broadly
Lakes one  or  tha other of two forms: (1) when the
owner is unwilling to look to the purchaser of

v recover tha balance of the price, and the

amods b
financier who pays the Bbalance undertakes the
recovery, In this form, goods are purchased by the
financier from the dealer and the fipnancier obtains
A hive-purchase agreonant Trom the customst undet
which tha latter becomes the owner of the goods  onh
payment  of  all  the instalments of the stiputatad
hirae®and exercising his option o purchase  the
ancds on payment of a nominal prica.  The decision
of the Court in AIR 196H 0 ST 1032 dealt with A

transaction of  this  character, (2) In tha other



foorm of transacticons, goods are purchased by the
customer, who 1n consideration of executing a
hire-purchase agreement and allied documants
remains  in  possession of the goods, subject to
liability to pay the amount paid by the financier
on his behall to the ownetr or dealer and the
financier obtains a hira purchase agreement which
giveé him a license to seize the goods in the avent

of failure by the customer to abide by the

conditions of the hire-purchase agreement.”

"The true affect of a transaction may be determined
from the terms of the agreement congsidered 1n  the
Tight of the surrounding circumstances. In sach
case, the GCourt has, unless prohibited by statute,
power to  go behind the documents and to detarmine
the nature of the transaction, whatever may ba the
Torm of  the documents, An  owner of goods who
purports ahsolutely to convey or acknowledges to
have conveyed goods and subsequently purports to
hire them under a hire-purchase agreement 1is not
esctopped  from proving that the real bargain was a
Toan oy the security of the goods., If therse 18 A
Lona Fids and complated sale of goods, evidenced by
documents, anterior to and  independent of a
aubsequant and distinct hiring to tha vepdor, tha
transactions may not  be +regarded as A  loan

transaction, evan though tha reasen for which it
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ntered 1into was to raise money. If the real

1fy
T

1y

Wi
fransaction is a loan of money secured by a right
ol seizure of the goods, the property obstensibly
passas under the documents embodying the
transaction, but subject to the terms of the hiring
agreement, which become part of the buyer’s title,
and confer a licence to seize, wWhen a person
desiring to purchase goods and not_ having
aufficient money on hand borrows the amount neaded
from a third person and pays it over to the vendor,
the transaction between the customer and the lender
wf]] unquastionably be a 1loan transaction. The
real character of  the transaction would not  be
attered if the lender himsalfl is the owner of the
gooddis and the owner accepts the promise of  the
purchaser to pay the price or the balance remaining
due against delivery of goods. But a hire~purchase
agreement 18 a more complax transaction, The owner
undeir  the hire-purchase agreement anters into a
transaction of hiring out goods on the terms and
cotditions set out in the agreement, and the option
to  purchase exercisable by the customar on paymant
a>f all the instalments of hire arises when the
instalments are paid and not  before. In su-h A
hite purchase agireement there is  no agreamsnt  to
by quada; the hirer  boing  undar no o teoa)
obligation ta buy, has an option sither to  ratiorp

thee aoede or Lo bacoms ite owner by payment in ]



of the stipulated hire and the price for exeraising
tha option, This class of hire-purchase agreement
muual be distinguished from trangaction in which thae
customer is the ownetr of the good and with a  viaw
to finance his purchase he enters intoe an
arrangemant which is in the form of a hire purchase
Agreamant with  the  Cinahcier, but in  substance
evidences a  Toan transaction, subject to hiring
agreement under  which  the Tendeyr dis given the

lTicenge to seize the goods,’

-t

1.5.8 In The Instalment Supply Ltd, vs. !

o

1.0,

Atmedabacd!® ) the petitionar, a limited company cartied on
thee  laisineaa of financing the porehaze of motor vehicles,
The person degiring to purchase a motor  vehicle entoered
into a hire-purchase agreemant with the petitioner company
sty certain terms and conditions,  The gquestion before the
2nprems Cogrt was when does a sale liabhla to sales tas
take nlace under a hire-purchase agireement, the Supremes

Covirt obeerved in para 7:-

"A contract of sale chould be distinguished from A
cotitragt of hire~purchase, A contract of
hire-purchase is properly speaking a contract of
hire by which the hirer is granted an option ta bDuy
bt is  not,  as wnader a contract of sale, undor A
leaoal ohligation 1o do 50, The contract of

hire-purchase  ig  onne  of  the variations of tha

T THEE Wr—



contract of  bailment, but it is a modern
developmant of commercial 1ife, and the rules with
regard to bailments, which were laid down bafora
any contract of hire-purchase was contemplatasd,
~apnnt  be applied simplicitar, because such
contract has in 1t not only the element of bailment
but also the element of sale, At common law the
term "hire-purchase”™ properly applied only to
contracts  of hire confarring an option te purchase
but it is often used to describe contracts which
are in reality agreement to purchase chattals by
instalments, subject to a condition that the
Property in them dis not to pasg until atl
instalments have haoepn paid. The gistinction
between these two types of hire purchase contracts
ia, however, a most important one, because under
thwe latter type of contract there 1s a binding
ohligation on the hirer to buy and the hirsr can
therafore pass a good title to a purchassr or
pledgee dealting with him in good faith and without
notica of the rights of the true owner, wher2as in
the case of a contract which merely confers an
option to purchase there is no binding obtigation
oh the hirer to buy, and a purchaser or pledgee can
obtain no better title then the hirer . had.

(Halshury's Laws of England, 23rd Edn., V¥ol, 19,



para A3, pages 510-511), These propositions of
Taw have bhean quoted with approval by this Court in

Flpe bwer deeisions aarlior veaferrad to. ™

.9 Thus the concept. of hire-purchase has been put
buryornd  the  pale  of  doubt by the courts in our country,
Hovievay , il cannet be gainsaid that a separate Act should
b enacted to regulate hira-purchase transactions. We
prodeasd  on to o consider  the views obtained on the

queationnaire circulated by us.,



3]

4,

6.
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ANALYSIS OF VIEWS ON QUESTIONNAIRE

2.1 Views of respondents considered:- Pursuant to the

questiconnaire issued by the Law Commission on 18th May
1988, several responses were received. The High Court of
Macdhya Pradesh, Government of Assam, Government af
Harvana, Board Tor Industrial and Financial
Reconstruction, Madras High Court Bar Association, the Lok
fAvukta of Karnataka, a number of District Judges of the
Karnataka Cadre and cartain othar interested individuals
and organisations replied to the questionnaire, Almost
Aall  of them have supported the amendments preoposed by thsa
1929 Amendmant 8117 and the modifications suggested by the
1 aw Commission. ©One individual! who claims to be  the
auLhor  of the book "Lease Financing and Hire Purchase”, a
book running into 2000 pages, has expressed the view that
the vary jdea of a Hire—-Purchase Act should be dropped and
A Conaumer Credit Aot on  the Tines of the British and
Astralian epactments be enacted, A similar objection has
heosn put Torward by another gentleman?, whose letter has
sy Torwarded  to us by the Federation of All India Hire
furchase Financers, This objection/suggestion is not
Aeceptable  for more than one reason, but before we record

flesar, B0 wontld be appropriate to dnal with the English Taw



and the UK Acts on the subject including the UK Consumer
Crodtit Act, 1974, since the aforasaid objection/snggestion

i basrd] ity on thn Acla of UK.

.7 Views _regarding_ _dropping_of Hird-Purchase Act_and

Jnbtroduction of Consumer Credit Act on_the pattern of the

British and Australian __enactments, examined:- The hire

purchase transactions in the United Kingdom were not
regeiabed by law  unbil 1938, In that year, the Hirao
Purehase Act, 1938 was enacted which defined the Hhire
it chase  agreement as  an  agreemant for the baiiment of
goneds under which the bailea might buy the goods or under
whvich  the property in the gonds might pass to the bailea,
This Act, however, did not take in  the conditional =zale
nop sements, This was done by the Hire Purchase Act, 1964
wihvich  delined  the conditional sale agreencnts As
aagreements Tor the sale of goods under which the purchase
price or part of 1t was payable by instalments and the
property  in the  goods was to remain in the satller until
“urh conditions as  to the payments or dinstalments  or
otherwise, as might be specified in the agreement, were

Fulfitied,

2.2.1 The 19328 Act was amended and enlarged by the Hire

-

Porehase Act, 1954 and again by the Hire Purchass Ac

1nt, The 1964 Act had a gpecific part, i,e. part IT1



whrich protected the bonafide purchasers of motor vehicles
covered by  an hire purchase agreement/conditional sale

At eament,,

2.7.7 In the yaar 1965, the Aritish Parliament enacted
tha Hire Purchase Act, 1965, repealing the Acts of 193A8,
1954 and 1964 (except part III of the 1964 Act). This Act
murperted to be a consolidating Act on the subject of
aareaments i tha United Kingdom, Section 1 dafined the

expressionsg "hire purchase agreement”, "credit sale

1]

agreement” and "conditional sale agreement” in the

T lowing wards:

"Hira purchase agreempent” means an agreement far
Lhe Dbailment of goods under which the bailes may
tay the goods, or wdar which the property in the

gonds will or may pass to the bailee;

"Credit sale agreement” means an agreement for the
sala of goods under which the purchase price s
payable by {ive or more instalments, not being A

conditional salea agreement:

"Conditional sale agreement”™ maans an agreement for
the sale of goods under which the purchase price or

part of it A payable by ingtalments, and the

i

property in the  goods ig to remain in the gsellar

(hobwithastnnding  thab  the buyer  dis  to bLa in



|
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possession of  the goods) until such conditions as
to the payment of instalments or otherwise as may

b apneifted in the agreament are fulfilled.

2.7.7 The 19G5H Act applied to hire P chage
agroesments/conditional sale agreements whereunder thea hira
purchase price or total purchase price, as the case may
be, did not axceed 2000 pounds. Of course, the said limit
could be raised by the Government in the manner prescribed
by ssction 3. Section 4 excluded from its ambit
agreaments antered 1into by or on behalf of a corporate
body as the hirer or buyer of the goods. Section 5
provided that an agreement of hire purchase/credit sale
agrecment/conditional  sale agreement ghall byot b
snforceabhle unless the agreement was signed by the
hirer/buyer and the requirements of sections 6, 7, & and 32
were complied with. Saction € required that before
ertering  ihnto  an agreement, the buyer must have bean
infarmed of the cash price of the goods which meant the
price at which the concerned goods might be purchased for
cash. Section 7 provided the form and <contents of the
Aagraemnents, Section 8 provided for supb]y of copy of
agresmant, to the hirer. Section 9 provided.for supply of
capies  of agreement to hirer or buver within a.particular
period where the agreement was signed at a place other
than the ‘appropriate trade premisas’., Section 10 clnthad
the conrt with the power to dispense with the requiremante

of  cectiions G, 7, R and 9 whara it was zatisfind that
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failure to comply with any of the said requirements had
not prejudiced the hirer/buyer. Section t1 conferred upon
the hirer/buyer a right to cancel and section 12 provided
the mode in which the notice of cancellation was to be
served. Section 13 provided for the situation following
the cancellation of agreement including redejivery and
interim care of the concerned goods. Sections 14 and 15
dealt with certain othar aspects of cancellation of the

agreamsnt by the hirer,

2.2.4 Sections 16 to 20 dealt with representations,
conditions and warranties. Section 16 provided that any
representation by a person other than the owner/selier
with respect to the goods, whether orally 6r in writing,
shall be deemed to be a representation made by him as the
agent of the owner/seller. Section 17 set out the implied
conditions and warranties. It provided that every
agreement shall be deemed to imply a stipulation on the
part of the owner/sé1ler that he had the right to sell the
goods, that the hirer/buyer shall have and enjoy a quiet
possession of the goods and further that the goods were
free from any charge or enhcumbrance in favouﬁ'pf any third
party. This was of course subject to the rider that where
any such defect was made known to the hirer/purchaser
specifically in writing, section 18 permitted the parties
to exclude the warranties mentioned under section 17 by
express stipulation. Section 19 set out the further

implied conditions where the goods were sold in bulk with



raference to a sample or where they were sold by
dascription. Saction 20 contained certain special
provisions with respect to the conditional anle

agreements,

2.2.5 Sections 21 to 24 dealt with duties of the
ownaer/seller to supply information and to furnish other
relavant documsents to the hirer/buyer. Section 21
providead, inter alia, that the agreement shall
gpecifically provide the amount paid by the hirer/buyer,
the amount remaining unpaid under the agreement, the date
on which each instalment became due and the amount of such
instalment etc. Failure to comply with the above
requirements made the agreement unenforceab1e sc long as
the rfailure continued. Sections 22 and 23 dealt with the
contract of guarantee accompanying an agreement and the
documents to be supplied to the guarantor. Section 24
cast an obligation upon the hirer/buyer to give
information about the whereabouts of the hired goods, if
so requested by the owner/seller and alsc allow the same
to be inspected. Section 25 provided that in case of
default in payment of instalments in accordance with the
agreamant, the right of termination shall not be exercised
by the owner/seller unless he served a notice in that
behall upon the hirer/buyer. Section 26 contained certain
supsp lementary provisions concerning notices of default
contempltated by section 25. Section 27 conferred upon tha

hirer/buyer tha right to terminate the agresment any time
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befnre the final payment was made under the agreement and
the consequences flowing therefrom. Section 28 dealt with

Lhiee 1iablillitfoes of the hirer/buyer 1in cases whare he

terminated the agresment.

2.2.6 Saction 29 declared that caertain gtipulations
specified therein shall not form part of an agreement and,

il provided, shall be void,

2.2.7 Section 30 dealt with death of a hirer/buyer whare
an agreement provided for its termination on the happening
of such avent or -any other specified event. In the
absence of such a stipulation, the right of tha
hirer/buyar was made heritable, Sections 51 and 32 madea
certain supplemental provisions which need not be referred

to herein.

2.2.8 Part III defined "protected goods” and restrictions
on the right of an owher to recover possession thereof in
certain stituations. Section 41 provided that where the
owner initiated an action for .recovery of goods under
section 35, he shall not take any steps to enforce payment
of any sums due under the agreement or under the contract
of auarantes relating to the said agreement. Section 42
conferred upon the court power to make appropriate orders
in cases of non-compliance with orders for specific

delivery of goods. Section 45 applied the provisions of



—
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sections 35 to 44 to conditional sale agreements as wall,
Sncolions 46 to 50 contained certain  supplementary

provisions which need not be dealt with herein.

2.2.9 Section 51 dealt with appropriation of paymente by
the hirer/buyer having two or more agreements with the
same owner/seller. Section 52 stated that refusal to
surrendsr goods shall not be treated as conversion where
the right to recover possession of the goods by the
owner/seller was subjJect to any restriction and that
restriction was subsisting. Sections 57 to 62 contained
certain supplementary provisions. It may be reiterated

that while repealing the 1864 Act under the 1965 Act, Part

II1 of the 1964 Act was not repealed.

2.2.10 In 1974, the British Parliament enactad the
consumer Credit Act, 1974. This Act was made to give

effect to a number of recommendations made by the Crowther

ye

Ccommittee on Consumer Credit (1971). The Act establishes
a comprehensive coda of reagulation for the supply to
individuals (including sole traders and partners) of
credit not exceeding 5000 pounds throughout'the K. It

provides for-licencing of those who carry on the business

of  aranting consumer credit and anciltary credit
businesses, It covers transactions which were not
previously regulated by any  enactment. It applias  tn
bankers, financial houses, building societies, 10ocal

authorities, 1ife insurance offices, monaylenders, pawh
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trokers, cheque and voucher traders, issuers of credit

cards, mall  order  companies, retailers, service
industries, mortgage companies and other businesses
prroviding financiail accommodation, It also affacts
mortgage, finance and 1insurance brokers, solicitors,

astate agents, debt collectors, factors, companies engaged
in block discounting, debt c¢ounsellers, debt adjustors,
credit insurers and credit reference bureaux. This Act
not merely applies to hire purchase transactions, but also
to lease transactions. Certain provisions of the Act
namely those which dealt with extortionate credit
bargains, however, apply to all credit agreements where
the debtor is an individual regardless of the amount of
the credit advances. It repeals Hire Puéchase ACt, 1964
(except Part III) and the Hire Purchase Act, 1965, As a
matter of fact, Schedule IV to this Act sﬁbstitutee entire
Part III of the Hire Purchase Act, 1964, which deals with
titie to motor vehicles on hire purchase or conditional
snle, It seeks to protect the rights of a bonafide
purchaser of motor vehicle from a person who has obtainad
it under a hire purchase or conditional sale agreement but
who disposeas it of before the property® in the vehicle
vests in him, It also contains certain other supplemental

provisions.,

2.2.11 "The draftsman of the Act has found it imposceible

to set up a system of wide ranging control without

i

devising new concepts and consequently has introduced in

e PR TR



part II of the Act an entirely new and sometimes complax
tarminology. However, despite its length (containing 193
sections) the Act is merely a blueprint for the system of
regulation and licencing which it establishes. It will be
supplemented by a mass of regulations, orders and other
subordinate legislation. This subordinate legislation
will dnevitably bea far more voluminious and complax than

the Act itsealf3 "

2.2.12 The Consumer Credit Act, 1974 contains as many as
193 sections dividaed into 12 parts 1in addition to five
Schedules, which teoo are quite elaborate, Part I
(sactions 1t to 7) sets out the duties of the Director
Beneral of Fair Trading. His main duty is to administer
the Ticencing system set up by the Act and to exerciza tha
adjudicating functions conferred upon him by the Act with
respect to issue, renawal, variation, suspension and
revocation of licences. He is vested with the power of
general superintendence over the working and enforcement
of the Act and regulations made thereunder. The Sacretary
of the State is embowered_ by section 2 to confer
additional powers wupon the director. The adjudicating
functions of the director are subject to the suparvision
of council on tribunals created under the Tribunals and
Inquiries Act, 1971, Sections 4 to 7 obligate the
director to arrange f(or d%ssemination of such information
and advice as it may appear to him expedient to give to

the public and to submit annual reports, They Atso



prbvide the form in which applications are to be made to
him, Saction 7 provides a penalty for furnishing falsa

information 1n any application made under the Act.

2.2.13 Before referring to the other provisions of the

Act, it would be appropriate to mention that section 189

dafines various expressions occurring 1in the Act, It
Inter_  alia, defines the expressions ‘conditional sale
agrecment’, ‘consumer credit agreement', ‘consumaer hire
agraement’, ‘credit sale agreement’,
‘debtror-creditor-supplier agreement’, ‘*hire purchase
agracemant’, ‘debtor’, ‘hirer’, ‘owner', ‘creditor’',

‘protected goods’, ‘regulated agreements’, 'restricted-use

credit agreement’, ‘surety’, ‘supplier’ and 'total price’.

2.2.14 Part 1II deals with credit agreements, hire
agreemants and linked transactions. section 8 defines thae
expressions personal credit agreement and consumer credit

agreement. A personal credit agqreement is a mere credit

arrangement without 1imit on the amount, while a consumer

credit aqreement is a personal credit agresment

stipulating a credit nét exceeding 5000 pounds. 'y

consumer credit agreement is called ‘regulated agresment’

within the meaning of the Act provided it does not fall
undzr any of the exemptiongs provided by section 16,

ion 9 defines the expression "credit” while section 10

o
D
[
or

says that a credit agreement canh be a 'running account

credit facility’ or a ‘fixed sum credit facility’,



section 11 defines the expressions ‘restricted-usae credit
agreement’ and ‘un~restricted use credit agreement’, A
restricted-use credit agreement 13 a regulated consumer
credit agreement to finance a transaction between the
debtor and the creditor whether forming part of that
agreement or not, or to finance a transaction between a
debtor and a person other than the creditor. An
un—féstricted—use credit agreement is a regulated consumer
credit  agreement hot falling within the ambit of
restricted-use credit agreement, Section 12 specifies
what a ‘debtor-creditor-supplier agreement' means, while
section 13 defines ‘'debtor-creditor agreement'., Section
td specifies what 'credit-token agraements’ mean whereas
section 15 defines ‘consumer hire agreementé’. A consumar
hirs agreement, according to section 15 "is an agreemant
made by a person with an individual ("the hirer”) for tha
bailment or (in Scotland} the hiring of goods to the hirer
being an agreement which - (a) is not a hire purchase
adgreem=nt, (h) is capable of subsisting for more  than
three months and (c¢) does not require the hirer to make
payment exceeding 5000 pounds” -~ 'in other words lsase
agreements not amounting to hire purchase“agreements. A
consumer hire ragreement is also a regulated agreement if
it 1% not exempted under section 16, It may be statad at

this stage itsalf that the axprassion “hire purchase

agresment”™ (as delined in section 189) means “"an agresemant
other than a conditional sale agresment under which - (a)

anad- are bailed or {(in Scotland)} hired in return for
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periodical payments by the person to whom they are bailed

ot hired and (b) the property in the goods will pass to

that person 1f the terms of the agreement are comptisad

with and one or more of the following occurs -

(1) the axercise of an option to purchase by that
person,

(i) the doing of any other specified act by any party
to the agreement.

(i1i) the happening of any other specified event."”

2.2.156 Section 16 provides for exemptions. According to
this section, the Act does not regulate a consumer credit
agreemant where a creditor 1s a 1local authority or a
building scociety or a body specified by-the Secretary of
State being an insurance company, a friendly society, an
organisation of employers or of workers, a charity, a land
improvement company or a body corporate named or
specifically referred to in any public or general Act.
The section fTurther specifies the types of agreements
which are exempted thereunder. Section 17 defines ‘small
agraements’ as agreements for .credit not exceading 30
pounds  and section 18 defines ‘multiple agreements’.
gaction 19 -~defines linked transactions, while saction 20
contenplates the Secretary of State making regulations for
determining the true cost to the debtor of the credit
provided or to be provided under a consumer credit

agy eamant,
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2.2.16 Part III deals with licencing of credit and hire

businesgces, Section 21 idindicates that a licensaeae fg

required to carry on  the consumer c¢redit business or
consumer hire business. (As already stated, a consumer
cradit business is concerned with only provision of credit
while consumer hire agreement is a leasing agreement as
defined in section 15). Section 22 says that licences
under section 21 could be standard licences or, as the
ciase may be, group licences. Sections 23 to 28 doal with
matters to be provided in the ticence, quatlifications of a
lisensee, tha conduct of business of the licensee and the
mannst in which the applications for licence are to ha
dealt with, Sactions 29 to 42 deal with length,
variation, sugpsnsion and reavocation of licances, Thay
also provide for situations 1n which a 1licensee dies or
becomes bankrupt. Appeals are provided against the orders
of a director, counselling, suspending or otharwise

curtailing the licence.

2.2.17 Part IV containing sections 43 to 64 deal with
advertisaments or advertising business as it may be
called. The Part applies to such advertisements as are
publishad jndicating that the advertiser 1s willing to
provide credit or to enter 1into an agreement for the
baitment or hiring of goods. Section 44 deals with tha
farm and content of advertisements. It provides that tha

Secratary of State shall make regulations as to ths foarm

T

ant content ol such advertisements. Saections 45, 46 and
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17 @rohibit advertisements which are false or misleading
or otherwise infringes the Act or regulations made
thereunder. Saction . 48 prohibits the canvassing or
soliciting of the regulated agreements at any placea other
than the trade premises. Section 49 contains a similar
prehibition with respect to debtor-creditor agreements.
Section 50 punishes circulation of such material to minors
Section 53 obliges a person carying on consumer credit
business/congumer hire business to display the prescribed

information in the prescribed manner.

2.2.18 Part vV containing sections 55 to 74 deals with
entering 1into of credit or hire agreements and their
cancellation. Section 55 obliges the credifér to furnish
all r2levant information to the aebtor/hirer while section
56 brings into net even the antsecedent neéotiations.
Section 57 provides for the withdrawal of a party from the
prospactive agreement 1i.e., before the agreement is
concluded, Section 59 declares that an agreement to entar
into a prospective regulated agreement is void against the
debtor/hirer. Section 60 provides for the form and
content of ‘regulated agreements’ which .éxpression is
defined in -section 189 in the following terms:

“‘regulated agreement’ means a consumer credit agreemant

or consumar hire agreement, other than an exempt
agr=mmant, and ‘regulated’ and ‘unregulated’ shall ha
conalaued accordingly”. This section contamplatras the

Secrebary of State making regulations in this behalf with



a view to ensuring that the debtor/hirer is made aware of
all the relevant information concerning the agreement.
Section 61 provides for signing of the agreement by both
the hirer/debtor as well as the creditor/owner, It says
that the document should contain all the terms of the
agreement other then the implied terms. A document which
is not executed in accordance with section 61 18 daclared
as "not properly executed”. Section 63 places an
obligation upon the owner/creditor to supply a copy of the
agreemant to the debtor/hirer. Section 64 provides that
in the case of cancellable agreement, a notice in the
prescribed form satting out the conditions in which the

cancellation can ba effected must be enclosed to the

agreemant, Section 656 declares that an improperly
executad agreament is unenforceable against the
debtor/hirer, Section 67 deals with and specifies what

cancellable agreemsnt is. Section 69 deals with notice of
cancellation and section 70 provides for the conseguences
and situations pursuant to cancellation of a regulated
agreaement, Sections 71, 72 and 73 also deal with the same
subject-matter. Section 74 excludes certain agreements
{(non-commercial agreements, overdrawal agréements etc.

from the ambit of Part V).

2.2.19 Part VI containing sections 75 to 86 provides for
matters arising out of currency of credit or hira
agreemants, Saction 75 declares that if a debtor under =

debtor-craditor-supplisr ‘agreement (saction 12({b) or
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12(c})) has, in relation to a transaction financed under an
agreemant, any claim against the supplier in respect of a
misrepragentation or breach of contract, the said <laim
shall extend equally against the creditor who is made
jointly and severally tiable along with the supplier to
the dabtor. Saection 76 says that no action for any breach
or any other type of action shall be taken against the
debtor/hirer by the creditor/owner unless a prior notice
of seven days is gilven in that behalf. Seption 771 sats
out the duties of a creditor under a regulated agre=ment
for a fixed-sum credit while section 78 deals with the
duty »f the creditor to give information under a running
account credit agreement. Section 79 places an obligation
upon  the owner under a reguléted consumer hire agreement
to furnish all information asked for by the debtor with
respect to the agreement and the matters concerning it,
Failure to furnish such information disentitles the owner
from enforcing the agreement. Section 81 deale with
paymants made by the debtor/hirer who 1is having two or
more regulated agreements with the same owner/creditor,
It antitles the debtor/hirer to direct the appropriation
of the sums paid by him and also provides for the
situation where no such direction is made. Section A2
provides for variation of the aagareements by the
creditor/owner by giving notice to the debtor/hirer of tha

consoquaencas of such variation. Sactions 83, 84 and RH



contain  certain further safeguards for the debtor in caszse
of credit agreements. Section 86 provides for the

situations where the debtor/hirer dies.

2.2.20 Part VII containing sections 87 to 104 deals with
default and termination of agreements. Section a7
declares that before the owher takes any action for any
default or breach by the debtor/hirer under a re2gulated
agreement, he shall give a prior notice. Saction A8
prescribes the contents of such a notice and section 89
says that before the prescribed period, if the debtor
takas action to repair the default or the breach, the
owner/ocraditor shall not be entitled to take the proposed

actinh.

2.2.7% Section 90 speaks of “"protected hire purchasas
agreements” and "protected conditional sale agresments”,
It imposes rastrictions upon the owner’s right to recover
the aoods under such an agreement (regulated agreement) in
certain situations. Section 91 declares that if goods are
recovered by the creditor in contravention of the
provisions of section 90, the agreement shall come to  an
and  and the debtor shall be released from all liabiltitines
therounder. Sub-section (1) thereof says that Toawcept
under  an  order of the court, the creaditer or owner shall
not, be antitled to enter any premises to take possassion
of  goods subject to a regulated hire purchase agrasment,

reqgulated conditional sale agreement or regulated consumar
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hire agreement”. Section 93 prohibits the owner from
increasing the 1interest in the case of default by the
hirer, Section 94 confers a power upon the debtor to
complete the _payments ahead of time and saction 95
provides for the rebate he is entitled to in such a
situation. Section 97 casts an obligation upon thes
creditor to furnish all information as may be called for
by the debtor concerning the agreement. Saction 99
confers upon the debtor a right to terminate tha hire
purchase or conditional sale agreement by giving the
prescribed notice (except in a case where the title to thae
tand has passed to the debtor under the conditional sale
agreement), and section 100 provides for the liabilities
of the hirer in case of such termination. Sub-section (1)
of saction 100 reads thus “Where a regulated hira
purchase or rsegulated conditional sale agroemant iz
terminated under section 99 the debtor shall be liable,
uinless the agreemant provides for a smaller payment, or
does not provide for any payment, to pay toe the creditor
the amount {(1if any) by which one~-half of the total! price
exceads the aggregate of the sums paid and the sumg due in

pact of the total price immediaté]y bafora tha

i
ift

termination”™, The other sub-section provides for matters
ancillary to termination of the agreemant. Saction 1M
similarly confers upon the hirer the power to terminate

tive hire agreemsnt,



2.2.22 Part VIII containing sections 105 to 126 deals with
form and content of securities, pledges, negotiable
instruments and Jland mortgages. Section 105 declintras that
any security provided in relation to a regulated agreement
shall be 1in writing and shall be 1in a form and contain
contents as may be specified 1n the regulations,. Section
107 casts an obligation wupon the creditor under a
regulated agreement for a fixed sum credit, in relation to
which security 1s provided, to Turnish all information as
may be called for by the debtor concerning such agreement
ancd security. A similar oblijgation 1is placed upon the
creditor for furhishing information to the surety under a
‘running account credit agreemsnt’ by section 108, To tha
same affect 1is section 109 which casts a gimilar
obligation wupon the owner to furnish information to a
surety under consumar hire agreement. Duty is alse placed
upon  the creditor/owner to furnish atl relavant
information to the debtor/hirer in respect of the gecurity
executed in relation to his agreesment. Section 111 says
that where a default notice is issued by the owner, a cop;
of it shall also be served uponh .the surety, where the
surety 1is liable to be proceeded against by virtue of the

security executed by him.

2.2.23 Sections 114 to 122 deal with pledges which includs
A rawning agreement. Saction 123 prohibits thea
creditor/owner from taking a negotiable instrument other

than a ank hote or a cheque in discharge of any sum



payable by the debtor/hirer under a regulated agreement or
by a surety in relation to such agreement, It also
prohibits the creditor/owner from taking a noygotiable
instrument as security for the discharge of any sum
payable as mentioned therein. Section 124 provides for
the consequences of breach of the prohibition contained in

soction 123. Section 125 deals with ‘holdars in due

coursa’,

2.2.24 Part 1IX deals with judicial control over the
agreaements governed by the Act, The said part confers
extensive powers upon the courts to modify and extend the
terms of the agreement in appropriate situations. If.an
agreament is found to be an extortionate c¢redit bargain,
it 1s open to the court to modify the same and reopen it

and redetermine the liabilities of the debtor thereundar.

2.2.25 Part X containing sections 145 to 160 deals with
ancillary credit business, its licensing, the contents of
agreements executed in that behalf and other matters
connected therewith., Part XI provides for enforcement
authorities, their powers and other matters. Section 173
prohibits - incorporation of any stipulation in  the
regutated agreements contrary to the provisions of the Act
or the regulations made thereunder, Part XII contains
certain supplemental provisions., It includes section 182

which contains several expressions occurring in the Act,



2.2.26 1t would thus be evident that the Consumer Cradit
Act, 1974 deals mainly with credit transactions
(moneylending and loan transactions) and hire agreements
{(leasing agreements). It is true that it also deals with
hire purchase and conditional sale agreements but the main
emphasis is upon credit and hire agreements. As against
this, the Hire Purchase Act, 1365 dealt exclusively with
hire purchase agreements (in its broadest sense). The
Indian Act (Hire Purchase Act, 1972) was drafted koaping
in view the provisions of tha said 1965 -Act of U.K,
Further, 1989 Bill has also been drafted keeping in view
the objections raised by the Financiers’' organisations.
In this view of the matter, it would not be right to
suggast (as has been suggested by some resbondents* that
the 1972 Act has become outdated now and that the Indian
Parliament should enact a Consumer Credit Act on the lines
of the U.K. Act., These gentlemen avidently do not taka
into account the fact that "money-lending” is exclusively
a State subject undsr our Constitution (Schedule VII List
IT Entry 30) and hence Pariiament cannot make a law on
that subject. So far as leasing transactions ara
concerned, a separate enactment can be thought of on that
subj=ct but we-do not see why for that reason, the Hire
Purchase Act, which was enacted as far back as 1872 should
not be enforced now at least, with all appropriate

1

modifications suggested in 1989 Amendment Bill and this
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Report, Indead, there 1is a pressing demand from the
consumers’ organisations for enforcing the Act to protect

their rights.

2.2.27 We may now pass on to the major and extensive
objections, suggestions and amendments suggested by the

Federation of Hire-Purchase fFinanciers.

2.3 The Federation of Al India Hire Purchase
Financiers having 1its registered office at Secunderabad
(hereinafter referred to as the "Federation”) has
submitted two sets of objections/suggestions. With its
latter dated 13th July 1998, the Federation has enclosed
the representations made by it with regpect to the Hire
Pur&hase Act and the Amendment Bi11 to the then Prime
Minister, taw Minister, Finance Minister, Minieter for
Surface Transport, Law Secretary and the present Prime
Minister, the Home Minister and some others. In
particular, Annexure IX to its letter sets out in extenso,
in a tabular form, various amendments, changes and
modifications suggested by the Federation and the reasons
in support of each such suggestion, modification and
objsction., . In a subsequent communication dated 28th
August 1898, the Federation brought to our notice that the
aforesaid Annexure | IX enclosed to their

letter/representation dated 13th July 1998 was an



uncorrected one and was sent to the Law Commission by

mistake. It stated that it was enclosing the revised and

corract copy of the said Annexure.

2.3.1 It would be clear from a perusal of the two
Annexures (hereinafter referred to as the first set of
objections and the revised set of objections), that the
objections and suggestions urged by the Federation pertain
not only to the 1989 Amendment Bill but also to the
original Act as passed by Partiament 1in 1972 and the
suggestions, changes and additions proposed by the Law

commission in their questionnaire.

2.4 The questionnaire issued by the.Law Ccommission was
confined to the 1989 Amendment Bill and the modifications
ang changes suggested by the Law Commission., It was made
clear therein that no objections/suggestions were being
invited with respect to the original enactment for tha
raason that the draft of the original enactment was
prepared by the Law Commission under the chairmanship of
late Shri Justice T.L. Venkatarama Aiyer after extensive
consultations., Even so, after receipt of tha =said
objections_of the Federation, the Commission has decided
that with a view to removing any grievance that all its
objections were not considered, the Law Commission will
consider all objections including those relating to the
original enactment. Accordingly, it has examined and

dealt with each and every suggestion/objection made by tha
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Fadaeration both 1n the first set of objections and th=
revisad set of objections. This has been done in the
intarest of Tfairness and also because the original

consultation took place about 26 years ago.

2.5 We have, accordingly, considered all the objections
received with respect to originail enactment, 1aRr9
Amendment Bill and the suggestions of the Law Commission
contained in the questionnaire, as would be evident from a

perugal of Part 1II.

2.6 As the Law Commission had made it clear in the
questionnaire, it 1s accepting and adopting all ths
amendments suggested in the 1989 Amendment Bill subject,
of course, to the changes and modifications suggested by
it which ware set out in full in the questionnaire. The
discussion in Part II may be viewed keeping this

vackground in mind,



PART I1

CONCLUSIONS AND RECOMMENDATIONS

2.7 Section.  2(c) definition _of the "hire-purchase

agreement”:- The Federation has urged that this definition

be substituted altogether. The reason gliven for this
change is contained in their Jletter dated 24th August,
1998 accompanying the revised set of objections. It has
been submitted that the hire-purchase transaction is one
where "the goods (purchased at the request of the hirer)
are dalivered on hire with an option to purchase (and not
an advanca made on the security of goods, as is prasumod
so far, which 1s clearly indicated in the text of tha
present Act)”. The said submission, in the opinion of the
Law Commission, 1s based upon an incomplete reading of the
daefinition. The definition as suggested herewith, which
is fully recast by the Law Commission, also takes in the
type of transactions referred to by the Federation. The
objection urged is thus devoid of substance. In its
objections submitted earlier along with their letter dated
13th  July, 1998, 1t had suggested addition of the words
"together with such incidental charges and expenses as may
be payable” in the definition. The Fedaration wanted thea
said words to be added at the end of clause (1i) in the

definition. In the opinion of the Law Commission, this



- h8 -

suggestion 1is unnhecessary and irretevant in the light of
the definition now suggested by it. The definition of

"hire-purchase agreement” shall now read as followe:-

“{¢) "hire-purchase agreement” means

(i) an agreement under which goods are let
on hire and under which the hirer has an
option to purchase them in accordance with

the terms of the agreement and

(1i) an agreement for the sale of goods
under which the purchase price or part of
it dis payable in 1nsta1hents, and the
property in the goods is to remain in ths
owner {(notwithstanding that the hirer is to
be in possession of the goods) wuntil such
conditions as to the payment of instalments
or otherwise, as may be specifiad in tha

agreement, are fulfilied.”

In the 1ight of this definition, the definition of
the expression “"owner” also requires to be modified
slightly, though no such modification is required with
definition of the expression "hirer”. The definition of

the expression "owner"” shall read as follows:-



"{f) "owner"” means the person who lets or has
let, or thes person who delivers or has
delivered possession of goods, to a hirar
under a hire-purchase agreament and

includes a person to whom the owner's property 1n  the
goods or any of the rights or 1liabilities under the
agreement has passed by assighment or by operation of

Taw. "

2.8 Section 2(d):definiticn of "hire-purchasa

price”":The only addition the Federation had asked for in
its original set of objections is of the words "authorised
by the ownher"” after the words “"to the owner or ta any
other person” and before the words "or is to be or has
be=n discharged”. The Law Commission seas nho objection to
the addition . of the said words which are merely
clarificatory in nature, The Federation has also

suggested that the words "hire-purchase charges” ghould be

substituted with the words "hire charges”. The reason
given in support of this change 1s an extension of its
objection to thea definition of the axpression

"hire=purchase agreement” which .has been found to be

[l
1

unaccaptable.

2.8,1 It may be mentioned that the Law Commission had
proposed the substitution of the said definition with a

view to simplifying it but on a further consideration, ths

I

Commission has decided to retain the dafinition as it i

contained in the original Act with the amendment indicated
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in the Hire~Purchase (Amendment) Bil1l, 1989, Accordingly,
the definition of the expression "hire-purchase prica” in

clause (d) of section 2 shall read as follows:-

"(d) “"hire-purchase price” means the total sum
payable by the hirer under a hire-purchase
agreement in order to complete the purchase of or
the acquisition of property in, the goods to which
the agreement relates: and 1includes any sum so
payable by the hirer under the hire-purchasse
agreement by way of a ﬁepﬁsit or other initial
payment, or credited or to bhe credited to him under
such agreement on account of any such deposit. or
payment, whether.that sum is to be o; has been paid

to the ownher or to any other person authorised by

the_ownar or is to be or has been discharged by
payment of monaey or by transfer or delivery of
goods or by any other means; but does not include
any sum payable as a penalty or as compensation or
damage for a breach of the agreement, and also doss

not include any sum -

(i) payable as expenses for delivering the goods to
the hirer and the installation thereof, in

accordance with the terms of ths agreement, or



(ii) payable as any fee, in respect of the goods
and the agreement, for the purposes of registration
or otherwise under any law for the time being in

force, or
{(111) payable as insurance premium, or

(iv) payable as penalty, compensation or damages

for a breach of the agreement.”

2.9 The 1989 (Amendment) Bill has added clause (c) in
sub-section (1) of section 3 which sets out the
requirements of a hire-purchase agreement., The AIHPA
wants this clause to be deleted. At thé same time, it
wants the addition of the following words: "containing
the main rights and obligations of the parties thereto” at
the end of clause (a) of sub-section (1). The Law
Commission sees Nno reason to agree to the said suggestion.
The Federation has also suggested addition of certain
words in sub-section (1} which suggestion i1s fully given
effect to by the Law Commission by introducing sub-section
(4) in this section, Yet another objection, which is

repeated ad_-pnaseum 1is . that the expression “"surety” ba

substituted by the expression “"guarantor” for which thare
does not appear to be any good or substantial reason.

Section 3 as contained in the original Act and as proposed



Ly Le amended 1n 1989  (Amendment) Bill is whotly
appropriate and needs no change. Accordingly, section 3

2hensld read as follows:

"3, Hire-purchase agreement to be in writing and

sianed by parties thereto

(1) Every hire-purchase agreement shall be-

{(a) in writing;

(b) signed by all parties theretao:
and

(c) accompanied by a declaration in
the prascribed form containing the
main rights and obligations of the
hirer and signed by all the parties

to the agreement.

(2) A hire-purchase agraement shall he void
against the hirer if any of tha
requirements specified in sub-saction (1)

has not been compiled with;

(3) Where there is a contract of guarantae,
the hire-purchase agreement shall bs cigned

by the surety alano, andd if t ko



hire-purchase agreement 1s not so signad,
it shall be voidable at the option of tha

owner.,"

2.10 The Law Commission had suggested addition of
sub-section (1A) in Section 4, The Federation has not
objected to it but has submitted that this provision
should be incorporated in Section 3., This suggesation i3
acceptad. Accordingly, it 1is recommended that a hew

sub-section, namely, sub-section (4) be added 1n section 3

to tha following effect:

"(4) The Hire-purchassas Agreement and the
declaration shall be executed in two szets, duly
signed by the parties. One such set <hall te
handed over to the hirer and where thaere is a
surety, yet another set to the surety, immediatel)

after the execution of thea Agreament.”

2.11 Section 4:- In the later set -of objections

aubmitted by the Federation, no specific objectiom. o
suggestions were put forward with respect to section 4,
The changes suggested are merely phraseological in nature,
which have already been rejected. Accordingly, there nesd
be no  changes in section 4 except those proposed in the

1989 Amendment BRill,



2.12 Section 7:- The first objection of the fedaration
urged 1in the earlier set of objections is to the title of
gsaction 7. The present title of section 7 is "Limitation

on hire-purchase charges”. The Federation wants it to be

[1¢]

substituted as "Statutory Hira-purchase charges”. We ce

no particular reason for this change.

2.12.1 No objections were ralsed to any of the definitions
contained in sub-section (1) of section 7 as proposed to
be amended by the 1989 (Amendment) Bill. No objections
were also raised to the substitution of the said
definitions as proposed by the Law Commission in paragraph
6 of the ’Questionnaire’ except certain phraseological
changes {see the revised set of objections by the
Federation). Accordingly, sub-section (1) of gection 7

shall read as follows -~
"(1) In this section :

(a) "Cash price of goods"” means the price at which 3
prospective buyer may, at the date of the hire

puirchase agreement, purchase the goods for «ash;

(b) "deposit” means any sum payable by the hirer undger
the hire-purchase agreemaent by way of Jdeposit  or
other initial payment credited or to be credited to

him under the agreement on account of any such



deposit or payment, whether that sum is to be or
has been discharged by payment of money or by
transfar or delivery of goods or by any other

maans:

(c) “hire purchase charges” means the differenca
batwoen the balance hire purchase price and the

balance cash price of the goods;

(d) "balance cash price of goods” means the cash pricse

ol goods less any deposit;

@) "balance hire purchase price” means the Bire

purchase price less any deposit;

(f) "statutory hire purchase charges” means ths amount
as determined by the formula contained in
sub-section (2)";

2.12.2 Sub—section (2) of section 7 1is proposed to be

substituted in full by the 1989 (Amendment} Bill, The Law

Commission agreas with the said substitution as pointad

out, in  the  “"guestionnaire”. The Law Commiasion has alao

proposed to add an illustration to the said sub-section
with a view to clarifying the the meaning of tha formula
contained in the sub-section., The only suggastion made by
the Federation in the Mirst set of objactions is that ftha

woatrde  "at  the rate of 18% per centum pear amem or if 9



lower rate is specified in sub-section (3), at such lawer
Fate” in  the said sub-saction should be deleted and in
thelr place tha words "at mutually agreed rate per centum
per annum”  should be substituted. In the revised set of
objections, not only two rates of interest (18% for new
aoods and 24% for old gonods) but several other
phraseological changes are suggested. Indaead, the
Federation has asked for deletion of sub-section (7)
Altogethar on the ground that it affects tha fundamental
right of eitizens to carry on business. It s not
possible to agree with the suggestion since it would
strikel at one of the main objects behind the Act and the
amendment 8i11, The 1imit on the rates of intersst is  in
the nature of reasonable restriction within the meanina of
article 19(6) of the Constitution of India. Having regard
to the present interest rates prevailing in the market and
heeping in view tha fact that the owner has to malntain an
ectablichment and staff for the purpose of his business,
the Law Commission is of the opinion that the rate of
sighteen per cent proposed is just and proper. The said
rate shall be uniform for.both the new and o1d goods,

Accordingly, sub-section (2) of section 7 alongwith the

itlustration shal)l read as follows:



"(2) The statutory hire-purchase charges éhall
be an amcunt calculated (at the rate of eighteon
per  centum  par  annum, or 1f a lowsar rate is
spacified under sub-section (3) at such lower rate)

in accordance with the following formula:-

8C = HC x R x T
100
whare s8C - represents the statutory
hire-purchase charges:
NC - represants the net cash price:
R - reprasents the rate; and
T - represents the time expressed in
years and fractions of years, that
elapses between the date of the
agreement and the date oh which the
last hire-purchase instalment is
payablae under the agfeement.
"Illustration to sub-sections (1) & (2): A, n

hirer purchases a car from B, the owher, on hire
purchase basis. The cash price of the car is
Rs.65,000/- . A pays a deposit of Rs,15,0006/-  on

the date of hire purchase agreement which moans
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Lthat Rs.50,000/- is the balance cash price ol the
car, The rate of interest permitted by this
saction fs 18% per annum. The period of agreement
betwean the parties is five years and the balance
hire-purchase price 1s payable in 60 equal monthiy
instalments. Accordingly, applying the above
formula, the statutory hire purchase charges in
this case would be Rs.45,000/- arrived at in tha

following manner-

50,000 x 18 x § = Rs.45,000/~

100

The hire purchase charges cannot axcead the

statutory hire purchase charges. Thus in this

itlustration, the hire purchase price is Rs.1,10,000/i. 0.,

Rs.65,000/- plus Rs.45,000/-. The balance hire purchasa
price is R&.95,000/~ i.e., Rs.1,10,000/- minus

Ra.15,000/(deposit). This sum of Rs.85,000/- is pavable

in 60 monthly instalments.

Further this amount of Rs,45,000/- bheing the

atatutory hire purchase charges should be worked out by

the parties on the date of entering intoe the hire purchase
agreement and should be mentioned in the agresmant as

euch, "



2.13 Proposed section 7A:- It was suggested by the Law

Commission in its 'Questionnhaire’ that after sectimnm 7, A
e Snctilon 7A should ba addead and cub-sections 4, % and 6
of section 7 be omitted. Ho objection has besn raised to
this suggestion. Accordingly, it is recommended that
sub-sections 4, 5 and 6 of section 7 bo deleted and after

section 7, the Following Section 7A shall be inserted -

"Section 7 A - Hire Purchase Charges not to excead

Statutory Hire Purchase Charges: Any stipulation in thse

hire-purchase agreement whereundser the hirer is obliyged to
ray hire puichase charges in excess of the statutory hire
purchase charges as specifiad in sub-sections (1) and (2)
of section 7 shall be null and void and shall not  he
enforceable, Any owiner collecting hire purchase chargss
in excess of the statutory hire purchase chatrges <chall
refund  the amount s0 collected with interest at the ratos
of 1a% to the hirer immediately after it is collsctoad or
whensver it  is demanded by the hirer. If the owner fails
to discharge this obligation, it shall be copen to  the
hirer to approach the court for recovering the said =vcess

amount, "

2.14 Section 9:- He objections have been mades with
respect to the amendments proposed by the 1983 (Amcndmant)
Rill teo section 9 of the Act in both the sets of

ohjsctions, except some minor phraseological chahaes, Vi

obhirction i also taken Lo the additinn of an i1Tust) avbion



after sub-section (2) of saction 9 with a view to oclearly
explaining the formula contained 1in sub-section (2) of

section 9. Accordingly, section 9 shall read as follows:

‘9. Right of hirer to purchase at _any time with

rebate, -

(1) The hirer may, at any time during the
continuance of the hire~-purchase agreement and
after giving the owner not less than fourteen days’
notice 1in writing of Nhis intention so to do,
complete the purchase of the goods by paying or

tendering to the owner the hire-purchase price or

the balance thereof togather with such incidental

harges _and expenses as may be payable under the

e

terms of the agreement, as reduced by the rebate

calculated in  the manner provided in sub-section

(2).

{2) The rebate for the purposaes of sub-section
(1) shall be an amount calculated at tha rate of
18% (or at such lesser rate of interest as may have
been provided in  the Agreement}) on tha amount
outastanding on the date on which the hirer sesks to

complete the purchasa of goods.



Ijlyg&gation: For the purpose of this

illustration, the figures: as mentioned in the
itlustration to sub-section (2} of section 7 are
adopted. The hirer seeks to exercise the coption to
purchase the goods as contemplated by this section
at the end of three years i.9., aftar 26 months,
Twanty—~four months are still remaining. In such a
case, the bhirar will be entitled to a rebate nf

Rs.G,840/~ worked out in the following manner:

In Lthis illustration (as contained in section 7)),
the monthly instalment 1is Rs.1583.33p. i.a.,
Rs,95,000/- divided by 60. The hirer has paid 236
instalments, which maans he has paid

Rs.566,999.88p., i.e. Rs.57,000/- and the balance

payable is Rs.38,000/-. B8ut, since he has opted to
purchase at the end of 26 months, he is entitled to
a rebate of Rs.6,840/-, which means that h=s has to

pay Rs.31,160/~ Tor purchasing the goods.

(3) The provisions of this section shall havs
effect notwithstanding anything to the contrary
contained in the hire-purchase agreament, but where
the terms of the agreement entitle the hirer te a
relzate higher  than  that allowed by this sectjon,
the hirer shall be entitled to the rebate provided

by the agreement.”



(The formuta indicated 1in  the amending Rill s
substituted by the aforesaid simple formula for
aasy undarstanding and in the interast of

simplicity).

action 10:— Tha next objection taken by the

2.156

0

Fedaration is to section 10, It wants addition of the
wordse “as also repair and recondition charges incurtved on
the goods”.  (No such objection was urged in the firat zeot
of ohjectinns). We have examined the suggestion and (ind
that it has no relationship with sub-section (3) which
merely speaks of the hirer’s liability accrued prior to
termination of hire-purchase agreement, The wor s
proposed to be added are also ambiguous. Accordingly, the

said =uggestion is hot acceptable.

2.16 Section_11:~ Several objections have been made with

respect to section 11. Section 11 which has remainad
untouched by the 1989 (Amendment) Ril1 provides for a
right in the hirer to appropriate payments in respect of
two or more agreements. The section entitles the hirer to
;peciry the agreements to which the payment made by him
should be appropriated and also provides for the situat ion
whaere he doss not indicate such praference. Tha
Federation wants that section 11 shoyld be daletad
altogethar, By deleting this section, tha said Fedaration
wants to have an unregulated discretion in the

owner S Cinancier Lo appropriate  the payments made Ly the



Birer in such manner as tha owner thinks fit. It i=
pointed  out by the Federation that if the right to
indivate appropriation 18 given to the hirer, it may 1ead
to cerious prejudice to the owner in certain situations,
It submitted, "It is 1ikely that at a particular point nf
tim2 a hirer, who is having three or four Hire Pur-hacsa
Agresments with a Hire-Purchase Financier may have a large
number of arrears in one or two accounts, while the othar
accounts may be with only a smaller number of arrears. n
such an event, if either the Hirer is given the authority
to appropriate the amount paid as he wishes or if tha
Financiar has to appropriate it only againgt the accounts
in the order in which they were entered into, it is likaly
that the accounts with losaer arrears may gat o laaod
faster, whereas those with larger arrears will remain as
it i=." (drawn from the first set of objecticons). The Law
Commission does nhot see much merit in  this objaction,
Section 1t recognises and gives effect to a well-lnown
principle of law of contract (vide sections 59 and 60 of
the Indian Contract Act, 1872} and there is no good reasaon
to make a departure therefrom. The situation contemplated
by the Federation is more imaginary than reﬁ]. Henco, we

do noh recotmnend any changa in saction 11,

2.17 Section 12:- Section 12 of the Act has remained

uhtouched by  the 1939 Amendment Bill except for addition
of the words "together with such  incidental chargss  and

expensea as o may  be payable  uander the  terms o thoa



agrecment”  after  the words “"under the Hire Purcha=s
Agresment”™ in sub-gection (4). The Federation, howaver,
ha< 1 ai=ed aevaral objections to section 12, which are  to
the rollowing aflect: -

{a) The words or if his cons

cr

is unreasonably

v}

"
withheld, without his consent” at the end of sub-section

{1) =<hould ba deleted.

b s

(b) Sub-gection (2) should be daleted altogathar,

Similarly, sub-section (3) and the explanation thereto

should also be deleted.

2.17.1 The Federation'’s objections are based upon  tha
following reasoning: "A  hire-purchase agresment is
bacsi-ally like a contract of bailment where the Aascet of
hire-purchase financier is entrusted to a hirer in good
faith with very limited rights of using the vehiclas faor
his own  purpose with strict condition that he should not
part with it to any one till property in the veohicle
passes to  him, Before selecting the hirer, the (inancisr
makeas elaborate enquiry about his credentiale and
repayment canacit& and only theresafter the vehicle is
houabt and hired to him, It may so happen that an
unacceptable person who has been refused financs by a

finaticisr may stealthily take possession of a vehicle by

of fering a mors  than reasonable price to an 2-icsbing

hirer, Once the vehicle is in his custody, he <oan daal
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with it as he Vikes and aven dismaht]e it and thius cheat
the financier, If the financier refuses +to assign the
conbtract . the hirer has bean permitted Lo rafer bLhw mattoo
ta a ~ourt of law which in effact will only mean that the
matter will ba dragging for a number of years and in  the

"

meant e po payment will be forthcoming....,.” (drawn Meom

the first set of suggestions which 1is substantially

similar to the objectiong/suggestions in the revised set),
2.17.2 There appears to be some substance in this
obhjection, Keeping in view the objections and

apprehensions expressed by the Federation and with a view
te protecting the dinterests of both the hirers and the
ownsre  (Financiers), sub-section (2) has been recast

herewiti, while no change ig recommended in any other

sith~sections of this section. Sub-s=ction (2) i3 recast
as ol lows:
“(2). (a) Every request for according consent o

such assignment shall be in writing and the owner
shall reply to the same in writing within one week
ol the receipt of such reqguest.

(b)Y If the owner withholds his consent tao the
assignment by the hirer of his right, titlse aad
interest und2r  the Hire Purchase Agreemsnt on the
around that his Jemand Tor an AamoLiat at

coems jderation of  which there is no mantion in the



Hire Purchase Agreemont, is hot satisfied or agread
to, the consent shall be deemed to be unreaccnably

withhald.,”

2.17.3 The above substitution of sub-section (2) tahkes
care of the apprehensions of the owners/financiers, Tha
scheme of the section is that where the owner unreasonably
withholds his consent to assignment of hirer’'s +right,
title and interest under the Hire Purchase Agresmont, it
shall be permissible for the hirer to go ahead and assign
his right, title and interest without the consent of the
owhet.  Fot this purpose, the section defines what is an
unreasonable withholding of consent by the owner., If the
withholding of consent 1s not unreasonable within  the
meaiiing of the section, the hirer cannot assign his right,
title and interest without obtaining the consent of the
OWne Now sub-section (2), as recast by the Low
Commission cliarifies that only whare consent is vrafuzaed on
the around that the owner's demand for a higher amount
which does npnot form part "of the agreaement i1 (ATl
satisfied, the withholding of consent shall be desemad o
e unreasonable within the meaning of sub-section (1),
entitling the ?hirer to assign his right, title and
intarest under the Agreement without obtaining the conssot

of the awner,



ction 13:- No objections have been raissd with

2.18 S

ul

regpesct to saction 13 which has also ramained untouchad by

rhe 199 Amonrdmant B111.

z2.19 Section_14:- Section 14 has remained untouchad by
tha 1989 Amendment Bill. It sets out the obligations of
the hirer in the matter of the care to ba taken of hired
goods, The Federation, howaver, has raised cartain
otrjections to  it, They are - (i) clause () N
sub-section (1) should be deleted and (ii) at the end of
sub-section (2), the worde “or on loss of goods iteelf”
should be added, In the revised set of objections, a
fresh suggestion is made to the effect that in clause (a)

of  sub-saction (1), the words "subject to reasonable wanar

and tear™ shall be added.

2.19,1 We have carefully considered the suggestions of tha
Federation  including  the reasons stated in support thera
of (mentioned in both the sets of objactions) but are
unAalile bt accede  to the same, Saction 14, as it atands,
strikes a careful balance between the rights and
olligations ¢f  the hirer as well as the owner., Dalation
of clause (b)- of sub-section (%) will ¢reate A very
anomalous  situation and would be extremely unjust to tha
hirer besides bheing unreasonable 1n the context of <uch
AGresmants, The proposad addition of words at the and of

sub—smction {2) would be inconsistent with the provicioncs



of cub-caction (1). The new objection raised with respact
to «<lause {a) of sub-section (1) is equally unfounded,

Section 14 will, accordingly, remain unchanged.

2.20 Section 15:~ Ho objections are raised with respect

to section 15 which has also remained untouched by the

Amepncent Ril1Y,

n_16:- Section 16 speaks of the obligation of

ction 11

the hirer to give information as to whareabouts of the

goods, The Federation has suggested that the words "where
the goods are at the time when the information is given or
if it 18 sent by post, at the time of pesting” appearing

at the end of sub-section (1) should be substituted by the

“words “the time, date and place to enable the owner to

ingpect the goods within a period of t4 days from the dats
of the receipt of information from the hirer”. In the
revisad set of objections, yet énother obligatimsn i=
sought. to be cast upon the hirer viz., to produrs the
goods for inspection by thae owner, In our opinion tha
first mentionad suyggestion is - reasonable and s
aceordingly accepted but not the second-mentioned one (put

forward in the revised set of objections).

2.21.1 The next suggestion of the Fedeation with respaact
to section 16 relates to sub-section (2) thereof, The
Foderation suggests that the words “"he shall be punizhable

with T(ine which may extend to Re.200/-~" appearing at the



enid of sub-section (2) should be substituted by tha words
"the owner may take action 1in accordance with the
provisions of clause (b) of sub-section (2) of section
18." The Law Commission is, however, not in favour of this
suggestion. Tha rights of the owner are amply protected
by sub-sgsection (2) of section 18 and it is unnecessary to
add yet another right of termination by way of sub-section

(2) of section 16. Accordingly, section 16 will read as

Tollows: -

"16. Obligation of hirer to give information _as to

wheresabouts of goods -

(1) Where by virtue of a hire-purchage
agreenmnent, a hirer i1s under a duty to keep in his
possession or control the goods to which the
agreement reliates, the hirar shall, on receipt of a
requast N writing from the ownar, inform tha owner
the time, date and place at which the goods can be
inspected within a period of fourteen days from the

date of the receipt of the request by the hirar,

(2) - If the hirer fails without reasonable cauge
to give the said information within fourtesn days
of the receipt of the notice, he =<shall be
punishable with fine which may extend to  two

hundred rupees,”
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2.7 semction 17:- Section 17 provides for the vights «of
the hirer in case of seizure of goods by the owner. This
Sectinun has besen proposed to be amended in several
particulars by the 1989 (Amendment) Bill, In particular
sub-section (5) 1is proposed to be inserted in the said

gection. Thesa proposed amendments are acceptable and are

accordingly adopted by the Law Commission,

2.22.1 Though no objections were raised 1n the Tirst
response, objections have been raised wWith resgpect
sub-sections (1), (2) or (3) of this section in ths
revisaed set of objections. It has been submitted that the
words “falls short” in sub-section (1) should be
- substituted with the woirrd "excead”. HNo reasons are given
in support of this change and hence the Law Commission is
unabls to consider this suggestion., The other suggestion
- addition of certain words 1in clause (1)} of this
sub-section - is really superflucous since those words are
already added by the Amendment 8i11 in the main limb of
the sub-ssction. The substitution of certain words
sugyested in sub-section (2) is also unacceptable for the
reason that the words proposed to be substituted do not
fit into the spruéﬁure or scheme of the sub-gection. With
respect to suggestion for adding certain words in
sub-section (3), no reascons have been given in support
thereol, Accordingly, the suggestions given with raspect

te cubi-zectiong (2) and (3) cannot be accepted,



2.22.2 In sub-section (4) of section 17, the Federation

has suggested that after the words "“that c¢ould be

reasonably obtained by him", the following words “in case

where the goods are reguired by any law for the time baing

in Torce to be reglistered in the owners name, on the date
of such registration and 1in other cases” should bs
substituted. We have not really been able to comprehend
the reasons for addition of the words suggested. The only
reason given by the Federation in 1ts first response was
to the following effect:"But for the goods which is
subject to registration to be made by the Government, the
date of registration 1in the name of the owner has bean
considered as the date for such valuation, vide amendmént
sub-gsection (2) under the forthcoming Bill. Hence, in
compliance with the said section, the sub-section (4) also
equally requires to be amended accordingly, for such
goods.” The purpose behind tha provision in sub-section
(2) and the provision contained in sub-section (4) is,
however, hot identified by the Federgtion. The
substitution suggested in sub-section (4) is £heref0re not
acceptable,
\

2.22.3 So far as sub-section (5) which 1is sought to be
inserted by the Amendment Bi11 in section 17 is concerned,
the Fedaration had suggested‘ in its first set of
objections that after the words “the owner at his
discretion”™ in the last 1imb of sub-sectioﬁ._the words "on

his reinstating the hiring" should be inserted. It has
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baen further suggested that the following words "as if the
agreement had not been terminated and the owner had not
taken possession of the goods" occurring at the end of
sub-gsection should be deleted. The reasons given in
support of thess suggestions are wholly unacceptabte.
Sub-section (5) provides for a relief to a hirer in case
of selizure of goods by the owner under clause (¢) of
section 19, In such a situation, the suggestions
put-forth by the Federation cannot be accepted. In the
reviced set of objections, while_the aforesaid suggestion
is not reiterated, a new suggestion is put forward viz.,
substitution of clause (iii) of sub-section (5). In
effect, by means of this substitution, the Federafion
seeks to bring in the concept of ’reinstatehent of hiring’
under the hire-purchase agreement, A distinction is
sought to be made between the ‘'agreement’ and the

"hiring’, which has no basis in principle. We are unable

to accade to these suggestions.‘

2.22.4 The Government of Haryana has sugggsted that the
words "the owner, at his discretion may" should be
substituted with the words “"the owner shall™. The Law
Commission agrees with the reasoning behind this change.
Once the hirer has rectified the default (on account of
which the goods were seized) there should be no further
discretion left in the owner either to return the goods or
not. He should return the gopds—un1ess ofcourse, he has

dispased of the said goods befor the hirer makes the



payment or remedies the breach as contempleted by this
section. Accordingly, the last para in sub section (5) of

5,17 may be recast as Tollows :

"the owner shall return the goods to the hirer,
except in a case where the goods are disposed of by
way of sale or by way of hire purchase as the case
may be before the hirer makes the payment or
remedies the breach as contempleted by this
sub-section, and on such return the goods shall be
racovered and held by the hirer pursuant to the
terms of the hire-purchase agreement as 1if the
agreement had not been terminated and the owner had

not taken possession of the goods”.

2.23 Section 18:- Section 18, which is the firat section
in Chapter V dealing with the rights and obligations of
tha ownar, entitles the owner to terminate the
hire-purchase agreement for default in payment of hire or
any unauthorised act or breach of express condition,
Sub-section (1) provides that in case of more than one
default 1in the payment of hire as provi@ed in  the
agreement, the owner shall be entitled to terminate the
agreement subject to section 21 and after giving the hirer
a notice in writing of not less than one weask in case the
hire is payable at weekly or Tlesser intervals and two
weeks’ notice in  any other case. In its first set of

nbjections, the Federation stated that in case of eoven a



2ingle dafault, the owner shall be entitied tco terminate
the agreement. The Federation is also opposed to the
provision of giving the hirer a notice in writing of not
lzzs than one week or two weeks, as the case may be, as
provided in sub-section (1t1). . The only reason given is
that since the hirer knows the dates on which he has to
make the payment, even a single default should entitle the
owner to terminate the agreement subject of course to
section 21, 1In the revised set of objections, the plea of
a single default is dropped but the objection to the
requirement of notice 1is reiterated. Acceptance of this
suggestion made by the Federation would result in making
the provision 1n sub-section (1) very harsh. The law must
take note of the actual prevailing conditions.
Sut~section (1) of section 18 as proposed to be amended by
the 1989 (Amendment) Bil1l is, therefore, eninently

reasonable and should remain unchanged.

2.23.1 The amendments suggested 1in sub-section (2) of
section 18 are merely formal. The Fede}ation wants the
expression “agreement”, wherever it occurs to b
substituted by the expression ”hiring“.‘:No good reasons
ar2 assigned.for this phraseological change. The only
amendment proposed by the 1989 (Amendment) B8ill in this
behalf is the substitution of the words "together with
such incidental charges and expenses” in the place of the

words "together with such interest thereon” occurring in

the proviso to sub-section (1). This amendment 1is
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peirfactly reasonable and should be accepted. Accordingly,
sectionn 18 should remain unchanged except for the

amendmants suggested by the 1989 (Amendment) Bil1,

2.24 Section 19:~- Section 19 which provides for the
rights of the owner on termination of the hire-purchase
agreement, is proposed to be amended by the 1983

{Amendment) Bill in the following manner:-

(i) In clause (a) of section 19 for the words "arrears
of hire due” the words "together with such
incidental charges and expenses as may be payable

under the terms of the agreement” should be

substituted; and

{(i1) In clause (c) for the words "to enter the premises
of the hirer and seize the goods”, the words “"to

seize the goods” should be substituted.

Though certain phraseological changes are suggested by the
Federation 1n this behalf, no cogent reasons are assigned
by it 1n support thereof. Accordingly, secﬁion 19 echould
remain unchanged except for the amendments proposed by the
1989 (Amendment) Bi11 which are accepted by the Law

Conmission,



r
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2.25 Section 20:- Section 20 places a restriction on the

owner's right teo recover possession of goods otherwise
than through Court. The 1989 (Amendment) Bil1) proposes to
change the figures mentioned in the "Explanation” appended
to sub-section (1); for the words “"fifteen thousand
rupees” and "five thousand rupees”, wherever they occur,
the words “twenty thousand rupees” and “ten thousand
rupees” respectively are sought to be substituted., The
only and the main objection of the Federation to this
sacticn (as put forward in the first set of objections) is
that wherever it mentions 'hire-purchase price’, it should
bs substituted by the words “"net hire-purchase price”.
According to the Federation, since the deposit is already
paid at the inception, that should not Se taken into
account for the purpose of determining the “statutory
proportion”. In the revised set of objections, however,
several objections "have been raised to this section.
Firstly, it has been submitted that section 20 is bad
altogethar inasmuch as it violates the Fundamqntal Rights
of the owner, Alternatively, it is suggested that there
ought to be a change 1in the amounts mentioned 1in the
soveral clauses of the 'Explanation’. The reasons given
in support of these new suggestions are that by entering
inte a hire-purchase transaction, the owher is running a
great risk and that this section has the effect of driving
the owner to court where proceedings may drag on for years
together, and that this would be putting him to greater

risk. It is submitted that this section is wholly biased



in favour of the hirers and is prejudicial to the intarest
of the owners, The Law Commission does nhot find it
possible to agree with any of these suggestions. Firstly,
it may be noted that deposit too forms part of the
hire-purchase price. Secondly, the proportion at which
the “"statutory proportion” is'fixed is fair and just. The
right of +the ownher to recover possession is interferod
with only where the ‘statutory proportion’ is eithar paid
or tendered by or on behalf of the hirer - and not in all
cases. Such a provision is necessary to prevent unjust
and oppressive seizures by the owners. The suggestions
put forward are, therefore, unacceptable. Accordingly,

Section 20 should remain unchanged except for the changes

indicated in the 1989 (Amendment) Bil1l.

2.26 Section 21:- Section 21 provides relief against
termination for non-payment of hire. No seriocus
objections have been raised by the Federation against this
provision except soma phraseological changes, It may be
noted that the Amendment Bill of 1989 has substituted the
words “together with such incidental charges and expenses"

for the existing words “together with ‘such interest

thereon”, This amendment is acceptable to the Law
Commission. There 18 1o substance in the changes
suggested by the Fedaration. Accordingly, section 21

should remain unaltered except for the amendment suggested

by the 1989 (Amendment) Bil1l.
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2.27 Section_22:- Section 22 provides for relief against

termination of hire-purchase agreement for unauthorised
act or breach of express condition. This section has
remained untouched by the Amendment Bi11, The Federation
has aliso not raised any particular objection to this
provision except a certain phraseological change, the kind

of which has already been rejected by us. Accordingly,

section 22 will remain unchanged,

2.28 Section 23:- Section 23 sets out the obligation of
the owner to supply copies and information. The 1989
(Amandment}) 8111 not only proposes to amend sub-section
(1) in certain particulars but also seeks to insert
sub-section (1A) after sub-section (1), A consequential
amendment is also suggested 1n sub-section (3), As
proposed to be amended by the 1989 Bill, sub-sections (1)}

and {(1A) of Section 23 read as follows:-

“Section 23: Qbliaation of owner to supply

copias and information:

(1) It shall be the duty of the ownar to
. supply, free of cost, a true copy of the
hire-purchase agreement and a trug copy of

the declaration referred to in clause (c)

of sub-gsection (1) of Rection 3, signed by

the owner -
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(a) to the hirer without undue
delay after execution of the

agreement; and

(b} where there 18 a contract of
guarantee to the surety on payment
made at any time before the final
payment has been made under the

agreement.

(1A) It shall be the duty of the owner, at any
time before the final payment has bean made
under the hire purchase agreement, to
supply to the hirer additionﬁl copies of
the hire purchase agreement and the
dectaration referred to in c¢lause (c¢) of
sub-section (1) of Section 3 within

fourteen days after the owner receives the

request in writing from the hirer in this

behalf and the hirer tenders tb the owner

the prescribed fees for expenses.”

\

2.28.1 The objections of the Federation relating to
sub-section (1) of Section 23 are merely phraseological in
nature. In short, ‘the Fedaration wants the expression
‘surety’ to be substituted by the expression ‘guarantor’
which has already been rejected in earlier part of this

report, However, 1in view of the Law Commission's
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recommendation to insert sub-section (4) in section 2,
sub-section (1) of section 23 becomes superfluous and may
ba deleted. So far as sub-section (1A) proposed to be
added by the Amendment Bill is concerned, two objections
were raised by the Federation: (1) to omit the words "and
the declaration referred to in clause (c) of sub-section
(1) of section 23" and (i11) substitution of the words "and
the hirer tenders to the owner the prescribed fee for
expenses” with the words "along with the prescribed fee
towards expenses”. We are unable to see any substance in
these objections. Once a declaration has been executed as
required by section 3 and also because it accompanies the
hire-purchase agreement, its inclusion in sub-section (1A)
is totally justified. Similarly, the substitution of the
words asked for by the Federation has no particular
significance. Accordingly, it is recommended that
sub-section (1A) as proposed to be introduced by the 1989
(Amendment) Bill be incorporated in saction 23 but in view
of the deletion of sub-section (1}, the proposed

sub-section (1A) has to numbered as sub-section (t) in

section 23,

2.28.2 With respect to sub-sections (2), (3) and (4), the
objections of the Federation are merely phraseoclogical in

nature and need not be dealt with individually, -



The Federation, 1nter alia, wants that the words
"sum of one rupee” 1n sub-section (2) should  be
substituted by the words "sum of rupees two hundred”. We
do not see any basis for this exaggerated amount.
Howaver, the sum of rupee one in sub-section being too
low, the words “sum of one rupee” occurring in sub-section
(2) should ba substituted by the words “sum of ten
rupees”, With this minor change in sub-section (2), the
aforesaid sub-sections, as proposed to be amended by the
Amendment Bill, will remain unaltered, However, the
amendment proposed by clause (¢) of Section 14 of the
Amendment Bill will not be required because the proposed

sub-gsection (1A) is sought to be numbered as sub-section

(1).

2.29 Section 24:- Section 24 has not only remained
‘untouched by the Amendment Act, no objections have been
raised thereto by the_ Federation or by any one else,

Accordingly, section 24 remains uhchanged.

2.30 Saction .25:; Section 25 provides for a situation
where the hirer becomes insolvent. The “Amendment Bill
proposes to inseft a proviso to sub-section (2) of section

25 as under



"provided that before any such permission is
granted, the Insolvency Court, or the court, as the
case may be, 1in which the winding up proceadings
are pending, shall grant the owner an opportunity

of being heard in the matter.”

2.30,.1 While the Federation has not taken any objection to
sub-saction (1) of section 25, 1t has asked for
substantial changes both in sub-section (2) as well as in
the proviso proposed to be added thereto by the Amendment
8i11. Sub-section (2), as it stands, reads : "The
official Receiver or the ligquidator, as the case ma§ be,
may with the permission of the Insolvency Court or the
Court in which the winding up proceedings are pending,
assign the rights of the hirer under the agréement to any
other person, and the assighee shall have all the rights
and be subject to all the obligations of the hirer under
the agreement”. The Federation wants sub-secticn (2) to
be substituted altogether. The substituted provision
suggested by the Federation makes ho reference to the
Court. At the same time, it creates an obligation upon
the official Receiver or ligquidator to inform the owner
within 7 days of his taking charge about the insolvency of
the hirer and also to intimate the owner whether he
jntends to continue to make the periodic payments under
the agreement or return the goods subject to rebate
provided by section 9. While the substitution suggested

by the fFederation cannot be accepted in its entirety, it



must be conceded that there 1is some force in its
submissions. Accordingly, it is recommended that after
sub-section (1), a new sub-section, namely, sub-section

(1A), may be inserted, which shall read ag follows

"{1A) The official Receiver or ltiguidator, as the
case may be, shall, subject to the orders
of the Insolvency Court or the Court, if
any, fnform the owner, as soon as he takes
possession of the hired goods, of the fact
of his taking possession cof the hired goods
and shall also intimate the owner whether
he proposes to continue to make -the
payments in accordance with the
hire-purchase agreement. On receiving such
1ntimation. it shall be open to the owner
to approach the Insolvency Court or the
Court, as the case may be, for appropriate

directions,”

2.30.1 With the incorporation of the aforesaid sub-section
(1A), the objections of the Federation with respect to
section 25 wquld be subgstantially met. Accordingly,
sub-section (2} along with its proviso proposed to be
amended by the Amendment Bill, and the 'Explanatiocn’ shall

remain unchanged.



2.31 Sections 26 and 27:- Sectiohs 26 and 27 have

remained untouched by the Amendment Bill, No objections
have been raised with respect to these sections.

Accordingly, sections 26 and 27 will remain unchanged,

2.32 Section 28:- Saction 28 contemplates a situation

where the enforcement of the right of the owher to recover
possession of goods from a hirer is subject to a
restriction and during the subsistence of such
restriction, the hirer refuses to give up possession of
the goods to the owner, The section says that such a
refusal on the part of the hirer shall not be treated as
conversion of the goods, This section remains untouched
by the Amendment Bill. The Federation has, however, asked
for a total substitution of the section including its
title. According to the substitution suggested by the
Federation, an obligation is ptaced upon the hirer not to
refuse to give possession of the goods and not to seek any
restriction on the owner’'s right to obtain possession. It
is obvious that the substitution suggested by the
Federation is altogether a different proposition from the
provision contained in section 28. Section 28 indeed
states the obvious. If the right of the owner to recover
possession is subject to a restriction, it is obvious that
the refusal of the hifer te give up possession of the
goods, during the subsistence of such restriction, cannot
be treated as conversion, Accordingly, we see no

justification to make any_change in section 28,



2.33 Section 29:- Section 29 deals with service of
notice. The slight amendment suggested by the Federaticn
is phraseological in nature and does not constitute any
real change. Section 29 shall accordingly remain

unchanged.

2.34 Section _30:- Section 30 confers upon the Central
Government the power to exempt hire-purchase agreements
relating to certain categories of goods from the operation
of sections 6, 9, 10, 12 and 17, The submission of the
Federation is that this section should be deleted
altogether. We are not agreeable to the said suggestion,
The power of exemption 1is provided té meet various
contingencies and other axigencies which may arise in
future and which may call for special treatment. Section
30 has not only specified the sections from which
exemption can be granted but it has also specified the
situations in which such power can be exercised. It s,
accordingly, a wall-defined provisiﬁn containing
sufficient guidance. This 1is also a well-established
feature of legislation to which no valid objection can be

taken. Section 30 should, therefore, remain unchanged.

2.35 Section 31:- Section 31 merely states that the Act

shall not apply in relation to any hire-purchase agreement
made before the commencement of the Act. No objections

are urged with respect to this section. similarty, no



objections are wurged with raspect to Sections 32 and 33
proposed to be inserted by the 1989 (Amendment) Bill.
Section 32 - confers the rule-making power wupon the
Government and Section 33 contains, what is called, the
‘removal of difficulties clause’, For obvious reasons,
the Federation has not raised any objections to these
sections. No comments are called for from the Law

commission on these provisions.

Before concluding, the Law Commission is of the
opinion that new sections be inserted in. the Act, t
dealing with the insurance of the goods which ar2 the
subject-matter of a hire-purchase agreement and the other
regarding the application of law relating to illegal
contracts. The new sections, numbered 28A and 28B chall

raad as follows:-

"28A. Insurance.- (1) The owher may reguire any
goods comprised in a hire purchase agreement to be
insured, and at all times during the beriod of tha
agreement kept insured, 1in the names of the ownar
and the hirer against any risk ‘that the ownher

thinks fit at the expense of the hirer,

{(2) Where 1in respact of the insurance of goods
comprised in a hire purchase agreement, the insurer
allows a no-claim rebate or a rebate of a similar

nature, the hirer under the agreement is entitled



to the benefit of the rebate, and any person who
knowingly pays or allows any such rebate to the
owhner under the agreement shall not be relieved of

his cbligation towards the hirer,

{3) Nothing in this section shall 1imit or restrict
the right of the ownher to provide insurance without

charge to the hirer.”

The Commission thinks it equally advisable, in the
interest of both the hirer and the ownher that the Act
shoyld specifically provide for the enforceability of the
agreements which contravene any of the provisions of .the

Act. Accordingly, the following provision be inserted as

Section 288:

"288. Application of law relating to iltegal
contracts.- If an agreement has been entered into
in contravention of any of the provisions of this
Act or an act which contravenes any of the
provisions of this Act, is committed ‘in the course
of tha performance of an agreement, it shall hot
make the agreement il1legal and the agreement shall
ha and sha}1 continue to be binding and anforceabls
except with respect to the provisions inconsistent

with the Act.”
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Wae recommend accordingly. For the sake of
convenience, the Amendment Bill to be introduced in the

Parlijament is appended herewith {Annexure-A). The

appended Bil incorporates the provisions of the
Hire-Purchase (Amendment) Bill, 1889, as well as those
suggested by the Law Commission, to the Hire-Purchase Act,
1972 and the Hire-Purchase (Amendment) Bill, 1989, For
the sake of convenience and ready reference again, we have
saet out in Annexure-B the Hire-Purchase Act, 1972
incorporating the amendments proposed in the Hire-Purchase
(Amendment) Bill, 19399 (Annexure-A). In other words, if
all the amendments suggested by the Law Commission are
accepted by Parliament, the Hire-Purchase Act, 1972 would

read as set out in Annexure-B,

{MR.JUSTICE B. P. JEEVAN REDDY) (RETD.)

CHAIRMAN
720 /"(‘5 i[l \
' £AQ}’ - . == ‘
g —
(MS.JUSTIC ILA SETH)(RETD) (DR.N.M.GHATATE) (DR.SUBHASH C.JAIN)
MEMBER MEMBER MEMBER-SECRETARY

DATED:17 MARCH, 1999
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Suggestions by Mr Vinod Kumar Kothari and Mr Sunil
Kanoria whose views have been echoed by the

Faderation of A1l India Hire Purchase Financiers.
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ANNEXURE-A

Bill No. of 1999

THE HIRE-PURCHASE (AMENDMENT) BItL, 1989

BILL

to amend the Hire-Purchase Act, 1972.

Be it enacted by Parliament in the Fiftieth Year

of the Republic of India as follows :-

1. Short title and commencement.- (1) This Act may

be calied the Hire-Purchase (Amendment) Act, 1999,

(2) It shall come into force on such date as the
Central Government may, by notification in the Official

Gazette, appoing.

2. Amendment of Section 2.- In Section 2 of the
Hire-purchase Act, 1972 (hereinafter referred to as the

principal Act),-
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(a}) for clause (c), the following clause shall he

substituted, namely :-
‘{c) "hire-purchase agreement” means

{i) an agreement under which goods are let
on hire and under which the hirer has an
option to purchase them in accordance with

the terms of the agreement and

(ii) an agreement for the sale of goods
under which the purchase price or part of it
is payable in instalments, and the property
in the goods is to remain in the owner
(notwithstanding that the hirer is to be in
possession of the goods) until  such
conditions as to the payment of instalments
or otherwise, &s may be specified in the

agreement, are fulfilled.’

(b) for clause (d), the following clause ghall be

substituted, namely :-

‘(d) “hire-purchase price” means the total sum
payable by the hirer under a
hire-purchase agreement in order to
complete the purchase of or the

acquisition of property in, the goods to
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which the agreement relates; and includes any sum so
payable by the hirer under the hire-purchase
agreement by way of a deposit or other initihl
payment, or credited or to be credited to him under
such agreement on account of any such deposit or
payment, whether that sum is to be or has been paid
to tha owner or to any other person authorised by
the ownar or 1s to be or has been discharged by
payment of moneay or by_transfer or delivery of goods
or by any other means: but does not incltude any sum
payable as a penalty or as compensation or damage
for a breach of the agreement, and also does not

include any sum =~

(i) payable as expenses for delivering
the goods to the hirer and the
installation thereof, in accordance with

the terms of the agreement, or

(ii) payable as any fee, in respect of
the goods and the agreement, for the
purposes of registration or otherwige
under any law for the time being in

force, or

(1i4) payable as insurance premium, or
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(iv) payable as penalty, compensat1on or

damages for a breach of the agreement.'’

(c) for clause (f), the following cltause shall be

substituted, namely :-

*(f) “owner” means the person who lets or has
let, or the person who delivers or has
delivered possession of goods, to a hirer
under a hire-purqhase agreement and
includes a person to whom the owner’s
property in the goods or any of the
rights or liabilities under the agreemeht
has passed by assignment or.by operation

of law.’

{d) After clause (f), the following clause shall

ba inserted namely :-

C(ff) “prescribed” means prescribed by rules

made under this Act;’

2. Amendment of Section 3.- For section 3, the

following section shall be substituted, namely :-

'3, Hire-purchase agreement to be 1in writing and

signed by parties thereto.-



(1) Every hire-purchase agreement shall be-

{a) in writing:

{b) signhed by all parties thereto;
and

(c) accompanied by a declaration in
the prescribed form containing the
main rights and obligations of the
hirer and signed by all the parties

to the agreement.

(2) A hire~-purchase agreement shall be void
against the hirer if any of the
reguirements specified in sub-section (1)

has not been compiled with.

(3) where there is a contract of guarantee,
the hire-purchase agreemant shall be signed
by the surety also, and if the hire-purchase
agreement 1is . not so signed, it shall be

voidable at the option of the owner.

(4) The Hire-purchase Agreement and the
declaration shall be exacuted in two sets,
duly signed by the parties. One such set

shall be handed over to the hirer and where
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there 1s a surety, yet another set to the

surety, immediately after the execution of

the Agreement.’

Amendment of section 4.- 1In section 4 of the

principal Act in sub-section (1),-

(a) in clause (d), the word "and”, occurring at

the end, shall be omitted:

{b) in clause (e}, the word “:and” shall be added

at the end:

(c) after clause {(e), the following clause shall

be jinserted namely :-

"(f) such additional particulars as may

be prescribed,”;

(d) for _sub-section (2), the following

sub-section shall be substituted, namely :-

"{2) Where any part of the hire-purchase
price is, or is to be, paid or given
otherwise than in cash or by cheque, the
hire-purchase agreement shall contain a
description of that part of the

hire-purchase price, and shall also state
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the date on which such part is to be paid
or given and the value thereof as, agreed
to by the parties or where different
portions of such part are to be paid or
given on different dates, the date on
which each such portion is to be paid or
given and the value thereof as agreed to

by the parties.”

4, Amendment of section 7.- In section 7 of the

principal Act,-

(a) for sub-section (1), the following sub-section

shall be substituted, namely :-

(1) In this section

(a) "Cash price of goods” means the price at
which a prospective buyer may, at the date of the
hire purchase agreement, purchase the gocds for

cash;

(b) “deposit"” means any sum payable by the hirer
under the hire-purchase agreement by way of
deposit or other initial payment credited or to
be credited to him under the agreement on account

of any such deposit or payment, whether that sum
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is to be or has been discharged by payment of
money or by transfer or delivery of goods or by

any other means;

(¢) "hire purchase charges” means the difference
between the balance hire purchase price and the

balance cash price of the goods:

(d) “balance cash price of goods"” means the cash

price of goods less any deposit;

(e) "balance hire purchase price” means the hire

purchase price less any deposit;

(f) ‘“statutory hire purchase charges” means the
amount as determined by the formula contained in

sub-saction (2)':

(b) for sub-section (2), the following sub-section

shall be substituated, namely :-

“(2) The statutory hire-purchase charges shall
be an amount calculated (at the rate of eighteen
per centum per annum, or if a lower rate is
specified under sub-saction (3) at such lower rate)

in accordance with the following formula:-
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5C = NC X R X T
100
whare 8C ~ rapresents the statutory

hire-purchase charges:

NC -~ represents the net cash price;
R - represents the rate; and
T - represents the time expressed in

years and fractions of years, that
elapses between the date of the
agreament and the dafe on which the
last hire-purchase instalment is

payable undar the agreement,.

"Illustration to sub-sections (1) & _ (2): A, a

hirer purchases a car from B, the owher, on hire
purchase basis. The cash price of the car is
Rs.65,000/- . A pays a deposit of Rs.15,000/- on
the date of hirs purchase agreement which means
that Rs.50,000/- is the balance cash price of the
car, The rate of interest permitted by this
section is 18% per annum. The pariod of agreement
between the parties is five years and the balance
hire-purchase price is payable in 60 equal monthly

instalments. Accordingly, appliying the above
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formula, the statutory hire purchase charges in
this case would be Rs.45,000/- arrived at in the

following manher—

50,000 x 18 x 5 = Rs.45,000/-

100

The hire purchage charges cannot exceed the
statutory hire purchase charges. Thus in this illustration,
the hire purchase price is Rs.1,10,000/1.2., Rs.65,000/plus
Re.45,000/-, The balance hire purchase price ig
Re.,95,000/i.e,, Rs.1,10,000/- minus Rs.15,000/(deposit).
This sum of - Rs.95,000/- is payable 1in 60 monthly

instalments.

Further this amount of Rs.45,000/- being the
statutory hire purchase charges should be worked out by the
partiss on the date of entering into the hire purchase

agreement and should be mentioned in the agreement as such.”

(c) in sub-section (3),-
(1) the words ", being a rate which shall not be
leas than ten per _centum per annum,”. shall be

omitted:



(11) for the words “"statutory charges”, the words
"atatutory hire-purchase charges” shallt be

substituted:

(d) sub-sections (4), (5) and (6) shall be omitted.

5. Insertion of new section 7A.- After section (7)
of the principal Act, the following section shall be

inserted, namely -

"Section 7 A - Hire Purchase Charges not to exceed
Statutory Hire Purchase Charges: Any stipulation in the
hire-purchase agreemént whareunder the hirer is obliged to
pay hire purchase charges in excess of the statutory hire
purchase charges as specified in sub-sectione (1) and (2) of
section 7 shall be null and void and shall hot be
enforceable, Any owner collecting hire purchase chargses in
excess of the statutory hire purchase charges shall refund
the amount so collected with interest at the rate of 18% to
the hirer immediately after it is collected or whenever it
is demanded by the hirer. If the owner fails to discharge
this obligation, it shall be open to the hirer to approach

the court for racovering the said excess amount.”

6, Amendment of section 9.- For sub-sections (1) and
(2), the following sub-gsections shall be substituted,

namely -
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‘9, Right of hirer to purchase at any time with

rebate, -

(1) The hirer may, at any time during the
cont inuance of the hire-purchase agreement and
after giving the owner not less than fourteen days’
notice in writing of his intention so to do,
complete the purchase of the goods by paying or
tendering to the owner the hire-purchase price or
the balance theresof together with such incidental
charges and expenses as may be payable under the
terms of the agreement, as reduced by the rebate

calculated in the manner provided in sub-section

(2).

(2) The rebate for the purposes of sub-section
(1) shall be an amount calculated at the rate of
18% (or at such lesser rate of interest as may have
been provided 1in the Agreement)} on the amount
outstanding on the date on which the hirer seeks to

complete the purchase of goods.

IMlustration: For the purpose of this

illustration, the figures as mentioned in the
iTlustration to sub-section (2) of section 7 are
adopted. The hirer seeks to exercise the option to
purchase the goods as contemplated by this section

at tha end of three years i.e., after 36 months.
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Twenty-four months are still rematning. In such a
case, the hirer will be entitied to a rebate of

Rs.6,840/~ worked out in the following manner:

In this d4llustration (as contained in section 7},
the monthly instalment s Rs.1583.33p. i.e.,
Rs.95,000/- divided by 6qQ. The hirer has paid 36
insta]ménts, which means he has paid Rs.56,999.88p.,
i.e, Rs.57,000/~ and the balance payabte is
Re.38,000/-. But, since he has opted to purchase at
the end of 36 months, he is entitled to a rebate of
Rs.6,840/-, which means that he has to pay

Re.31,160/- for purchasing the goods. '

7. Amendment of section 10.- In section 10 of thea

principal Act,-

(a) in sub-section (1), the words "sub-section (9)"
in the end shall be substituted by the words

"section 9“:

(b) 1in sub-section (1) the words "together with
such incidental charges and expenses as may be
payable wunder the terms of the agreement™ shall

ba added at the end.
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8. Amendment of section 12,- In gection 12 of the
principal Act, for sub-section (2), the following

sub-gecticon shall be substituted, namely :-

“{2). (a) Every request for according consent for
such assignmant shall be in writing and the owner
shall reply to the same in writing within one week

ol the receipt of such request.

(b) IT the owner withholds his consent to the
assigmment by the hirer of his right, title andg
interest wunder the Hire Purchase Agreement on the
giround that his demand for an amount or
consideration of which there is no mention in the
Hire Purchase Agreement, is not satisfied or agreed
to, the consent shall be deemed to be unreasonably

withheld."”

9. Amendment of section 16.- For sub-section (1)},

the following sub-section shall be substituted, namely:-

(1) Where by virtue of A hire-purchasa
agreement, a hirer s under a duty to keep in his
possession or contyrol the goods to which the
agreament relates, the hirer shall, on receipt of
a request in writing from the owner, inform the

owner the time, date and place at which the goods
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can be inspacted within a period of fourteen days
from the date of the receipt of the request by

the hirer.’

10. Amendment of section 17.- In section 17 of the

principal Act,-
(a) in sub-section (1),-

(i) in the opening portion, after the
words "by which the hire-purchase price”, the
words “"together with such incidental charges and
expenses as may be payable under the terms of tﬁe

agreement” shall be inserted;

(i1} in clause (11), the words “"on the

date of seizure” shall be omitted;

(b) 1in sub-section (2), in the opening
portion, for the words "the value of any goods on
the date of seizure”, the words "the value of any
goods 1in a case where the goods are required by any
law for thea time being in force to be registered in
the owner'’s name, on the date of such registration

and in any other case on the date of seizure” shall

be substituted:




{c) after sub-section {4), the following

sub-section shall be inserted, namely:-

"{5) Where the owner seizes the goods under clause
{(c) of section 19, the goods 1let under a hire-purchase
agreement and if, within fourteen days of the date of such

seizure, the hirer-

{i) pays or tenders to the owner the hire in
arrears up to the date of payment or tender,
together with such incidental charges and expenses

as may be payable under the terms of the agreement:

(ii) remedies any breach of agreement or
(where he is wunable to remedy the breach by
reason of the fact that the owner has seized the
goods) pays or tenders to the owner the costs and
expanges reasonably and actually incurred by
the owner in doing any act, matter or thing

necessary to remedy the breach:

(ii1) pays or tenders to the owher the
reasonable costs and expenses of the owher of and
incidental to his seizure of the goods and of his
returning them to or to the order of tha hirer,
the owher shall return the goods to the hirer,
except 1in a case where the gonds are disposed of

hy way of sale or by way of hire purchase as the
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case may be before the hirer makes the payment or
remedies the breach as contempleted by this
sub-section, and on such return the goods shall
be recovered and held by the hirer pursuant to
the terms of the hire-purchase agreement as if
the agreement had not been terminated and the

owner had not taken possession of the goods’.

1. Amendment of Section 18.- In section 18 of the
principal Act, in sub-section (1), in the proviso, for the
words "together with such interest thereon™, the words
"together with such incidental charges and expenses” shall

be substituted,

12. Amendment of Section 19.- 1In section 19 of tha

principal Act, -

i) in clause (a), after the words "arrearse of
hire due” wherever they oceur, the words
“"together with such incidental charges and
expensas as may be payable under the terms of the

agreement” shall be inserted:

(ii) in clause (c), for the words "to enter tha
premises of the hirer and seize the goods”, the

words "to seize the goods” shall be substituted,
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13, Amendment of Section 20.- In section 20 of the
principal Act, in sub-section (1), for the words "fiftoon
thousand rupees” and “five thousand rupees”, wherever

they cccur, the words “"twenty~-five thousand rupees” and

"tan thousand rupees” shall, respectively be substituted.

14. Amendment of Section 21.- 1In section 21 of the
principal Act, for the words "together with such interest
thereon™, ths words “together with such incidanta?l

charges and expenses” shall be substituted,

15, Amendment of Section 23.- In section 23 of the

principal Act, -

{a) For sub-section (1) of the principal Act, the

following sub-section shall be substituted, namely: -

"(1) It shall also be the duty of the owner,

at any time before the final payment has been made

under the hire-purchase agreement, to supply to the

hirer additional copies of the hire-purchase

agreement and the declaration referred to in clause

(¢} of sub-section (1) of section 3 within fourteen

days after the owner receives the request in writing

from the hirer in this bahalf and the hirer tenders

to the owner the presecribed fees for expenses”:
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{b) In sub-section (2) of the principal Act, for the

words

"sum of one rupee”, the words "sum of ten

rupses” shall be substituted:

Amendment of Section 26.-

(a) After sub-section (1), the following sub-section

ehall be 1nsarted, namely:-

“(1A)

(b)

The official Receiver or liquidator, as the
case may be, shall, subject to the orders of
the 1Insolvency <Court or the Court, if any,
inform the owner, as soon as he takes
possession of the hired goods, of the fact
of his taking possession of the hired goods
and shall also intimate the owner whether he
proposes to continue to make the paymenhts in
accordance with the hire-purchase agreement.
On receiving such intimation, it shall be
open to the owner to approach the Insolvency
Court or the Court, as the case may be, for

o

appropriate directions,

In aub-section (2), the following provigo shall

be inserted at the end, namely:-
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"Provided that before any such permission is
granted, the Insolvency Court or, as the case may
be, the court in which the winding up proceedings

are pending shall grant the owner an opportunity of

being heard in the matter,”

Ingsertion of new sections 28A and 28B.- Aftar

28 of the principal Act, the following sections

shall be inserted, namely:-

-

"28A, Insurance.- (1) The owner may requira any
goods comprised in a hire purchase agreement to be
insured, and at all times during the pariod of the
agreemant kept insured, in the nameé of the owner
and the hirer against any risk that the hirer thinks

fit at the expense of the hirer.

{2) Where in respect of the insurance of goods
comprised in a hire purchase agreement, the insurer
allows a no-claim rebate or a rebate of a similar
nature, the hirer under the agreement is entitled to
the benefit of the rebate, and any person who
knowingly pays or allows any such rebate to the
ownar under tha agraement shall not be rvelieved of

his obligation towards the hirer,
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(3) Nothing in this section shall 1imit or restrict
the right of the owner to provide insurance without

charge to the hirer,

288B. Application of law relating to illegal
contracts.- If an agreement has been entered into in
contravention of any of the provisions of this Act
or an act which contravenes any of the provisions of
this Act, 1is committed in the course of the
performance of an agreaement,, it shall hot make the

agreement 1l1legal and the agreement shall be and

shall continue to be binding and enforceable except with
respect to the provisions inconsistent with the Act.”

18, Insertion of new section 32 and 33.- After seaction
31 of the principal Act, the following sections shall he

inserted, namely:-

“32. Power to make rules .- (1) The Central
Governmant may, by notification in the Official
Gazette, make rules for carrying out the provisions

of this Act.

(2) In particular and without prejudice to the
generality of the foregoing power, such rules may
provide  for all or any of the following matters,

hamaly:—
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(a) the form and mannher in which all or
any particulars shall be specified in avery
hire-purchase agreement under clause (c) of

sub-section (1) of section 3;

(b) the additional particutars which
shall be specified in avery hire-purchase
agresment under clause (f) of sub-section (1) of

section 4:

{c) any other matter which is regquired to

be, or may be, prescribed.

(3) Every rule made by the <Centratl
Government under this Act shall be laid, as soon
as may be after it is made, before each House of
Parliament, while it is in session, for a total
period of thirty days which may be comprised in
one session or in two or more successive
sessions, and if, before the expiry of the
session immediately following the session or the
successive sessions aforesaid, both Houses agree
in making any medification in the rule or both
Houses agree that the rule should not be made,
the rule shall thereafter have offect only in
such modified form or be of no effect, as the

CAsa may be;

JIJ

w) howevayr, that any such
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modification or annulment shall  be, .without
prejudice to the validity of anything previously

done under that rule.

33. Power to remove difficulties.~ (1) If any
difficulty arises in giving effect to the ﬁroyisions
of this Act, the Central Government may, by order:
published in the Official Gazette, make such
provisions not inconsistent with the provisions of

this Act as may appear to be necessary for removing

the difficulty:

Provided that no such order shall be made
after the expiry of a period of five years from the

commencement of this Act.

(2) Every order made under this section

. shall be laid, as soon as may be, after it {is made,

before each House of Parliament”.
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THE HIRE~PURCHASE ACT, 1972 -
(Incorporating the amendments of the Hire-Purchase (Amendment}ﬁ

Bi11, 1999) ' }

An Act to define and regulate the rights and duties of parties
to hire-purchase agreements and for matters connected

therewith or 1incidental thereto

Be it enacted by Parliament 1n the Twenty-third Year

of the Republic of India as follows:

CHAPTER 1
Preliminary

1. Short title, extent and commencement.- This Act may be

called the Hire-Purchase Act, 1972,

(2) It extends to the whole of India except_the State of

Jammu and Kashmir,

S

(3) It shall come into force on such date as the Central
Government may, by notification {in the official Gazette,

appoint.

2. Definitions - In this Act, unless the context

otherwise reguires -
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(a) "contract of guarantee” 1n relation to any
hire-purchase agreement, means a contract wheraby a
person (in this Act referred to as the sufety)
guaranteed the performance of all or any of the

hirer’'s obligations under the hire-purchase agreement:

(b) "hire"” means the sum payable periodically by the

hirer under a hire-purchase agreement;
(c) "hire-purchase agreement” means.

(i) an agreement under which goods are et on
hire and under which the hirer has an option
to purchase them in accordanée with the terms
of the agreement and

(11) an agreement for the sa]e of goods under
which the purchase price or part of it is
payable in 1nstaiments. and the property in
the goods 1is to remain in the owner
(notwithstanding that the hirer is to be in
possession of the goods) until such conditions
as to the payment of 1nstalmeﬁfs or otherwise,
.48 may be .specified 1in the Iagreement. are

fulfilled.

(d) "hire-purchase price” means the total sum payable
by the hirer under a hire-purchase agreesment in order

to complete the purehase of or the acquisition of
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property 1in, the goods to which the agreement relates:
and includes any sum so payable by the hirer undar the
hire-purchase agreament by way of a deposit or other

initial payment, or credited or to be credited to him

under such agreement on account of any such deposit or
payment, whether that sum is to be or has beeﬁ paid to
the owner or to any other person authorised by the
owner or is to be or has been discharged by payment of
monay or by transfer or delivery of goods or by any
other means: but does not 1np1ude any sum payable as a
penalty or as compensation or damage for a breach of

the agreement, and also does nhot include any sum -

(1) payable as expenses for delivering the
goods to the hirer and the installation
thereof, 1in accordance with the terms of the

agreement, or

(ii) payable as -any fee, in respect of the
goods and the agreement, for the purposes of
registration or otherwise under any law for

the time being in force, or
(ii1i) payable as insurance premium, or

(iv) payable as penhalty, compensation or

damages for a breach of the agreement.’

-
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(e) "hirer”™ means the person who obtains or has
obtained possession of goods from an owner under a
hire-purchase agreement, and includes a person to whom
the hirer’s rights or l1iabilities under the agreement

have passed by assighment or by operation of law:

(f) "owner” means the person who lets or has let, or
the person who delivers or has delivered possession of

gonds, to a hirer under a hire-purchase agreement and

includes a person to whom the owner’s property in the

goods or any of the rights or 1liabilities wunder the
agreement has passed by assignment or by operation of

law;

(ff) “prescribed” means prescribed by rules made under

this Act:

(g) each of the words and 'expressions used and not
defined 1ﬁ this Act but defined in the Indian Contract
Act, 1872 (9 of 1872), or the Sale of Goods Act, 1930
(3 of 1930), shall have the meaning assigned to it in

that Act.

CHAPTER I1

Form and Contents of Hire-Purchase Agreements
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Hire-purchase agreement to be in writing and signed by

parties thereto.-

{1) Every hire-purchase agreement shall be-

{(a) in writing;

(b) signed by all parties thereto: and

{c) accompanied by a declaration in the
prescribed form containing the main rights and
obligations of the hirer and signed by &11 the

parties to the agreement.

{(2) A hire~-purchase agreement shall be vold agsainst
the hirer if any of the reguiremants specified in

sub-gection (1) has not been complied with.

(3) Where there is a contract of guarantee, the
hire-purchase agreament shai] be signed by the surety
also, and if the hire-purchase agreement is not so
signed, 1t shall be voidable at the option of the

aowner.

(4) The_ -Hire-purchase Agreement and the declaration
shall be executed in two sets, duly signed by the
parties. one such set shall be handed over to the
hirer and where there is a surety, yet another set to

the surety, immediately after the execution of the

Agreement. s
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4, Contents of hire-purchase agreements.- (1) Every

hire-purchase agreement shall state -

{a) the hire-putrchase price of the goods to which the

agreament relates

(b) the cash price of the goods, that is teo say, the
price at which the goods may be purchased by the hirer

fror cash;

(c) the date on which the agreement shall be deemad to

have commenced;

(d) the humber of instalments by which the
hire-purchase price is to be paid, the amount of each
of those 1instalments and the date, or the mode of
detarmining the date, upon which it 1s payable, and

the person to whom and the place whaere it is payable:

(e) the goods to which the agreement relates, in a
mantrer sufficieant to 1dentily them; and

() such additional particulars as may be preaacribad,

(2) where any part of the hire-purchase price is, or
is to be, paid or given otherwise than in cash or by cheque,

the hire-purchase agreement shall contain a description of
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that part of the hirs-purchase price, and shall also state ths
date on which gsuch part is to be paid or given and the value
Lhereosl as, agread to by the parties or where diflferent
portions of such part are to be paid or given on diffarent
datas, the date on which each such portion 18 to be paid or

given and the value thereol as agreed to by the parties,

{2) Where any of regquireaments specified 1n sub-section
(1) or sub-gection (2) has not bean complied with, the hirar
may institute a suilt for getting the hire-purchase agreement
rescinded; and the Court may, if it 1dis, satisfied that the
failure to comply with any such requirement has prejudiced tha
hirer, rescind the agreement on such terms as it thinks Juqt

or pass such other order as it thinks it in the clrcumstancs

of the case.

6. Two or more agreements when treated as a single
hire-purchase agreement.~ Where by virute of two or more
aareements in writing, none of which by itself constitutes a
hire-purchase agreament, there is a bailment of goods and the
bailee has an option to purchase the goods and the
requirements of gection 3 and section 4 are satisfied in
retation to sucli agreements, the agreements shall be treated
for the purpose of this Act as a single hire-purchase
agreement made at the time when the last of the agreements was

= Ln LI

CHAPTER III
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Warranties and Conditions, Limitation on Hire-purchase Charges

and Passing of Property

G. Wwarranties and conditions to be implied to
hire-purchase agreements.- (1) Notwithstanding  anything
contained 1in any contract, in every hire-purchase agreement

theres =hall be an implied warranty -

(a) that the hirer shall have and enjoy quiet

possesgion of the goods; and

(b) that the goods shall be free from any charge or
encumbrance in favour of any third party at the time when the

property is to pass.

(2) Notwithstanding anything contained in any

contract, in every hire-purchase agreement there shall be -

(a) an implied condition on the part of the owner that
he has a right to sell the goods at the time when the proparty
is to pass; b
(b) an implied condition on that the goods shall be of
merchantable quality, but ne such condition shall be implied

by virtue of this clause -
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(1) as regards defects of which the owner could not
reascnably have been aware at the time when the

agreemant was made, or

(ii) as regards defects specifTied 1in the agreement
{whether referred to in the agreement as defects or by

any other description to the l1ike éffect), or

(iii) where the hirer examined the goods, or a sample
thereof, as regards defects which the examination

ought to have revealed, or

(iv) if the goods are second-hand goods and the

agreemant contains a statement to that effect.

() Where the hirer, whether expressly or by

implication, -

there

(a) has made known to the owner the particular purpose

for which the goods are reqguired, or

(b) in the course of any antecedent ndgotiation, has
made that purpose knhown to any other person by whom

those negotiations were conducted,

shall be an implied condition that the goods shall be

reasonably fit for such purpose,
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(4) Where the goods are let under a hire-purchase

agreement by reference to a sample there shall be -

(a) an itmpliad condition on the part of tha ownar
that tha bulk will correspond with the sample in

quality, and

(b} an implied condition on the part of the owher that
tha hirer will have a reasonable opportunity of

comparing the bulk with the sample.

(5) Where the goods are let under a hire-purchasa
agreement. by description there shall be an 1implied conditieon
that the goods will correspond with the description: and if
the goods are let under the agreement by raference to a sample
as wall as by description, it shall not bae sufficient that the
bulk of tha goods correspond with the sample if the goods do

not also correspond with the description.

(6) An  owner chall not be entitled to rely on any
provision in a hire-purchase agreement excliuding or modifying
the condilLion sat out in sub-section (3) un]esélhe proves that
before the agreemant was made the provision was brought to the

notice of the hirer and its eflact made clear to him.



(7} NHothing 1in this section shall prejudice the
operation of any other enactment or rule of Jlaw whereby any
condittion or warranty la to be itmplied 1n any hire-purchase

agreement.

7. Limitation on hilre-purchase charges.-
(1) In this saction

{a) "Cash price of goods” means the price at
which a prospective buyer may, at the date of the
hire purchase agreemeant, purchase the goods for

cash:

(b) “depogit"” means any sum payable by the hirer
under the hire-purchase agreement by way of
deposit or other initial payment credited or to
be cradited to him under the agreement on account
of any such deposit or paymeft, whether that sum
is to be or has been discharged by paymant of
money or by transfer or delivery of goods or by

any other means:

{(c) "hire purchase charges” means the difference
between the balance hire purchase price and the

balance cash price of the goods;
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(d} "balance cash price of goods”™ means the cash price

of goods less any deposit:

(e) "balance hire purchase price” means the hire

purchase price less any deposit:

(f) "statutory hire purchase charges"” means the amount
as determined by the formula contained 1n sub-section

(2).

(2) The statutery hire-purchase charges shall ba
an amount calculated (at the rate of eighteen per
centum per annum, or if a Tower rate 1s specified

undar sub-saction (3) at such lower rata) in

accordance with the following formula:~-

SC = NC X R x T
100
where sSC - represents the statutory

hire-purchass charges:

NG - represents the net cash price;

R - represents the rate: and
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T - reprasents the time expressed in
years and fractions of years, that
alapses between the date of the
agreement and the date on which the
last hire-purchase instalment ie

payable under the agreement..

ITTustration to sub-sections (1) & (2): A, a hirer

purchases a car from B, the owner, on hire purchase basis,

o]

The cash price of the car is Rs.65,000/- . A pays a deposit
of Rs.15,000/- on the date of hire purchase agreement which
means that Rs.50,000/~ is the balance cash price of the car.
The rate of interest permitted by this section s 18% per
annum, The period of agreement between the parties 1is five
years and the balance hire-purchase price is payable in 60
equal monthly instalments. Accordingly, applying the above
formula, tha statutory hire purchase charges in this case

would be Rs.45,000/- arrivad at in the following mannetr-

50,000_x_ 18 x 5 = Rs.45,000/~

The hirg purchase charges cannot exceed the statutory

hire purchase charges. Thus in this 11lustration, the hire
purchase price is Rs.1,10,000/- i,e., Rs.65,000/- plus
Rs.45,000/-, The balance hire purchase price is Rs,95,000/-

i.e., Ra.1,10,000/- minus Rs.15,000/- {(deposit). This esum of

Rs.96,000/~ is payable in 60 monthly instalments.
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Further this amount of Rs.45,000/- being the statutory
hire purchase charges should be worked out by the parties  on
the date of entering 1inte the hire purchase agreement and

should be mentioned in the agreement as such,

(3) The Central Government may, by notification in the
off{cial Gazette, and after consultation with the Reserve Bank
of India, specilfy the rate per centum per annum, at which
statutory hire-purchase charges may be c¢calculated undor
sub-gection (2} and different rates may be so specified in
respect of hire-purchase agreements relating to different

classes or sub-classes of goods,

7A. Hire Purchase Charges not to exceed statutory hire
purchase charges.~ Any stipulation in  the hire-puwrchaas
agtre~ment whereundatr the hirer is obliged to pay hire purchase
charges in axcess of the statutory hire purchas2 chargea A=
specilied 1in sub-sections (1) and (2) of section 7 gshall be
null and void and shall not be enforceable, Any  owney
collecting hire purchase charges . in excess of the statutory
hire purchase charges shall refund the amount so collactad
with interest; at the rate of 18% to the hirer immediately
after it ie collected or whenever it is demanded by tho hirer,
IT the owner fails to discharge this obligation, it <shall be
apsn bt the  hirer  to approach the court for recovaring tha

<aid excess amount.
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8. Passing of property.- Subject to the provisions of
this Act, the property in the gcoods to which a hire-purchase
agtaamenl.,  relates  shall pass toe the hirer only on the
completion of the purchase in the manner provided in the

agresmant.

CHARTER IV

Rights and Obligations of the Hirer

9. Right of hirer to purchase at any time with rebate.-

(1) The hirer may,- at any time during the
continuance of the hire~-purchase agreement and after giving
the owner not less than fourteen days® notice 1n writing of
his intention so to do, complete the purchase of the gonods by
paying or tendering to the owher the hire-purchase price or
the balance thereof together with such incidental charges and

as may be payable under the terms of the agreement,

i

exXpense
as reduced by the rebate calcuylated in the manner provided in

sub~saction (2).

(2) Tha rebate for the purposes of sub-section (1)
shall he an amount calcutated at the rate of 18% (o at such
lescer rate of interast ase may have been provided in the
Agreament) on the amount outstanding on the date on which the

hirer seeks to complete the purchase of goods.

D
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Il1lustration: For the purpose of this illustration,
the figures as mentioned in the iJllustration to sub-section
(2) of saection 7 are adopted. The hirer seeks to exercise the
option to purchase the goods as contemplated by this section
at the end of three years 1.e., after 36 months. Twenty-four
monthe are still remaining., In such a case, the hirer will be
entitled to a rebate of Rs.6,840/- worked out in the following

manner:

In this i11ustration (as contained in section 7}, the
monthly instalment is Rs.1583.33p. i.e., Rs.235,000/-
divided by 60. The hirer has paid 36 insta1ments.
which means he has paid Rs.56,999.88p., i.a,
Rs.b7,000/- and the balance payab1e is Rs.,38,000/-,
But, since he has opted to purchase at the end of 36
months, he is entitled to a rebate of Rs.6,840/-,
which means that he has to Day Rs.31,160/~ for

purchasing the goods.

(2) The provisions of this section shall have eaffect
notwithstanding anything toe the contrary contained in  tha
hire-purchase agreement, but where the terms of the agreoamant
entitle the hirer to a rebate higher than that allowad by this

section, the hirer shall be entitled to the rebate provided by

the agreement.
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10. Right of hirer to terminate agreement at any time.-(1)
The hirer may, at any time before the final payment under the
hire~purchase agreement falls due, anhd after giving the owner
not Jless thanh fourtean days' notice 1n writing of his
intention so to do and re-delivering or tendering the goods to
the owner, terminate the hire-purchase agreement by.payment or
tender to the owner of the amounts which have accrued due
towards the hire~purchase price and have not been paid by him,
including the sum, if any, which he is 1iable to pay under
section 9 together with such incidental charges and expensas

-

as may be payable under the terms of the agreement.

(2) Where the hirer terminates the agreement under
sub~-section (1), and the agreement provides for the payment of
a sum named on account of such termination, the 1iability of
the hirer to pay that sum shal) be subject to the following

conditions, namely:

(a) where the sum total of the amounts paid and the
amounts due 1n respect of the hire-purchase price
immediately before the termination exceeds cone half of
the hire-purchase price, the hirer shﬁ11 not be Yiabile

to pay the sum so named;

(b) where the sum total of the amounts paid and the
amounts due 1in  respect of the hire-purchase price,
immediately before the termination does not exceed

one-half of the_hire-purchase price, the hirer shalil
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be Tiable to pay the difference between the said sum
total and the said one-half, or the sum named in the

agreement, whichever is less.

(3) Nothing in sub-section (2) shall relieve the hirer
from any liability for any hire which might have accrued due

before the termination,

(4) Any provision in any agreement, whereby the right
conferred on a hirer by this section to terminate the hire
purchass agreement 1s excluded or restricted, or wheraby any
Tiability in addition to the liability imposed by this Act is
imposed on a hirer by reason of the termination of the
hire-purchase agreement by him under this section, shall bhe

void.

(5) Nothing in this section shall prejudice any right
of a hirer to terminate a hire-purchase agreement otherwiss

than by virtue of this section,.

1%. Right of hirer to appropriate payments in respect of
two or more agreements.- A hirer who is t'Hable to make
payments in respect of two or more hire-purchase agreements to
the same owner shall, notwithstanding any agreement to the
contrary, be entitled, on making any payment in reépect of the
agreements which is not sufficient to discharge the tota)
amount then due wunder all the agreements to appropriate the

sum so paid by him in or towards the satisfaction of the aum
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due under any one of the agreements, or in or towards the
satisfaction of the sums dus under any two or more of tha
agreamenta 1n  such proportions as he thinks fit, and if, he
fails to make any such appropriation as aforesaid the sum so
pald shall, by virtue of this section, stand appropriated
towards the satisfaction of the sums due under the ‘respective
hire-purchase agreements in the order in which the agreaements

waere entered into.

2. Assignment and transmission of hirer's right or
interest under hire-purchase agreement.- (1) The hirer may
assign his right, title and interest under the hire-purchase

agreement with the consent of the owner, or 1f his consent is

unreasonably withheld, without his consent.

{(2) (a) Every request for according consent for such
assignmant shall be in writing and the owner shall reply to

the sama in writing within one week of the receipt of such

request,

(b) If the owner withhelds his consent to the
assignment by the hirer of his right, title aﬁd 1nterest undar
the Hire Purchase Agreement on the ground that his demand for
an amount or consideration of which there is no mention in the
Hire Purchase Agreement, 1is not satisfied or agreed to, the

consent shall be deemad to be unreasonably withheld,
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(2) Where on a request being made by a hirer in this
behalf the owner faile or refuses to give his consent to an
assignment under sub-section (1) the hirer may apply to the
Court for an order daclaring that the consent of the owner to
the assignment has been unhreasonably withheld, and where such
an ordar is made the consent shall be deeméd to be

unreasonably withheld,

Explanation.- In this sub-section, “Court” means =a
court which would have jurisdiction to entertain a suit for

the relief claimed in the application.

{(4) As a condition of granting such consent, the owner
may stipulate that all defaults under the hire-purchass
agreement shall be made good and may reguire the hirer and the
assignee to execute and deliver to the owner an assignment
agreement, in a form approved by the owner, whereby, without
affecting the continuing personé? liability of the hirer in
stch respects, the assignee agrees with the ownher to be
personally Tliable to pay the instalments of hire remaining
unpaid and to perform and observe all other stipulations and
conditiong of the hire-purchase agreement duF1ng the residue
of the term thereof and whereby the assignee indemnifies, the

hirer in respect of such liabilities.

(5) The right, title and interest of a hirer under a
hire-purchase agreement schall be capable of passing by

operation of law to the legal representative of the hirer but
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nothing in  this sub-section shall relieve the legal

representative from compliance with the provisions of the

hira-piurchase agraement,,

Explanation. - In this sub~section, the expression
"legal representative” has the same meaning as in clause (11)

of saction 2 of the Code of Civil Procedure, 1908 (5 of 1808).

{G) The provisions of this section shall apply
notwithstanding anything to the contrary contained in the

hire~-purchase agreemont.

13. Obligations of hirer to comply with agreement.-Subject

to the provisions of this Act, a hirer shall be bound -

{(a) to pay the hire in accordance with the agreements,
and
(b) otherwise to comply with the terms of the

agreamant.

14, Obligation of hirer in raespect of care to be taken of
goods.- (1) A hirer in the absence of a contract to the

contrary, -
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{a) shall be bound to take as much care of the goods
te which the hire-purchase agreement relates as a man
of ordinary prudence woutd under gimilar
circumstances, take of his own goods of the same bulk,

quality and value:

(b) shall not be responsible for the loss, dastruction
or detetrioraticon of the goods 3if he has taken the

amount of care thereof described in clause (a).

(2) The hirer shall be liable to make compensation to

the owner for any damage caused by failure to take care of the
goods in accordance with the provisions of sub-section {1).

15, Obligation of hirer 1in respect of use of goods.- If
the hirer makes any use of the goods to which the
hire-purchase agreement relates which is not according to the
conditions of the agreement, the hirer shall be l1able to make
compensation to the owner for any damage arising to the goods

from or during such use.

16, Obligation of hirer to give 1nfofmat10n as to

whareabouts of_ goods.~-

(1) Where by virtue of a hire~-purchase agreement, a
hirer is under a duty to keep in his possession or control tha
gocds to which the agreement relates, the hirer shall, on

receipt of a request in-writing from the owner, inform the
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owher the time, date and place at which the goods can be
inspected within a period of fourteen days from the date of

the receipt of the request by the hirer.

(2) 1If the hirer failgs without reasonable cause to
give the said information within fourteen days of the receipt
of the notice, he shall be punishable with fine which may

extend to two hundred rupees.

17. Rights of hirer in case of seizure of goods by
owner.-(1) Where the owner seizes under clause (c) of section
19 the goods 1et under a hire~-purchase agreement, the hirer
may recover from the owner the amount, if any, by which the
hire-purchasa price together with such incidénta1 charges and
expenses as may be payable undetr the terms of the agresment

falls short of the agreement of the following amounts, namely:

(i) the amounts paid 1in respect of the hire-purchase
price up to the date of seizure:

(ii1) the value aof the goods.

(2) For the purposes of this section,;the value of any
goods in a case where the goods are required‘by any law for
the time being in force ;o'beﬁregistered in the owner’s name,
on the date of such registfation and in any other case on the
date of seizure 1is the best price that can be reasonably
obtained for the goods by the_owner on that date less  the

aggregate of the following amounts, namnely:
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{i) the reasonable expenses incurred by the owner for

aalzing Lhe goodg:

(11} any amount reasonably expended by the owner on

the storage, repairs or maintenance of the goods:

(i1i) whether or not the goods have subsequently baen
sold or otherwise disposed of by the ownar tha
reasonable expenses of selling or otherwise dispocing

of the goods: and

(iv) the amount spent by the owner for payment of
arrears of taxes and other dues which are payabla in
relation to the goods under any law for the time being

in force and which tha hirer was liable to pay.

(3) If the owner fails to pay the amount due from him
under the provisions of this section or any portion of such
amount to the hirer within a period of thirty days from the
date of notice for payment of the said amount is served on him
by the hirer, the owher shall ba liab?ejto oay interest on
such amount at’ the rate of twelve per cent psr annum from the

date of expiry of the said period of thirty days.



~1152:-

(4) Where the owner has sold the goods seized by him
the onugs of proving that the price obtained by him for the
goods was the best price that could be reasonably obtained by

him on the date of seizure shall be upon him.

(6} Where the owner seizes the goods under clause (c}
of section 19, the goods tat undar a hire-purchase agreement
and 1if, within fourteen days of the date of such ssizure, the

hirer-

(1) pays or tenders to the owher the hire in
arrears up toc the date of payment or tender, together
with such 1ncidental charges and expenses as may bs

rayable under the terms of the agresment;

(ii) remedies any breach of agreement or
(where he 1s unable to remedy the breach by reason of
the fact that the owner has seized the goods) pays or
tendears to the owner the costs and expensas reasonably
and actually incurred by the owner 1in doing any act,

matter or thing necessary to remedy the breach:

J{id) pays or tenders to the owner the
reasonable costs and expenses of the owher of and
incidénta] to his seizure of the goods and of his
returning them to or to the order of the hirer, the
owner shall return the goods to the hirer, except in A

case where the goods are disposed of by way of sale or
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by way of hire purchase as the case may be before the
hirer makes the payment or remedies the breach as
contemplaetad by this sub-sectijon, and on such return
tha goods shall ba recovered and held by the hirer
pursuant to the terms of the hire-purchase agreement
as 1Ff the agreement had not been terminated .and the

owher had not taken possession of the goods.

CHAPTER V

Rights and obligations of the owner

18. Rights of owner to terminate hire-purchase agreement
for default 1in payment of hire or unauthoriséd act or breach
of express conditions.- (1) Where a hirer makes more than one
default in the payment of hire as provided in the
hire-purchase agreement then, subject to the provisions of
section 21t and after giving the hirer notice in writing of not

Teses than -

i) one week, in a case where the hire is
payable at weekly or lesser 1ntervals;5and

i1) two wesks, in any other case,

tha owner shall be entitlad to terminate the agreemant

by giving the hirer notice of termintion in writing:
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Provided that ir the hirer pays or tenders to the
owner the hire 1in arrears together with such incidental
charges and expenses as may be payable under the terms of the

agreement bafore the expiry of the said period of one week or,

as the case may be, two weeks, the owner shall not be entitled

to tarminate the agreemant.
(2) Where a hirer-

(a) does any act with regard to the goods to
which the agreement retates which is
inconsistent with any of the terms of the

agreement; or

(b} breaks an expraess condition which provides
that, on the breach thereof, the ownher may

terminate the agreement,

the owner shall, subject to the provisions of szection
22, be entitied to terminate the agreement by giving
the hirer notice of termination in writing.
19, Rights of owner on termination,- where:a hire-purchase
agreement is terminated under this Act, then the owner shall
be entitled,~
{a) to retain the hire which has already been paid
and to tecover the arrears of hire due
together with such incidental charges and

expengas as may be payable under the terms of
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Provided that when such goods are seized by
Lhe  ownar, the retention of hire and recovery of the
arrears of hire dua together with such incidentatl
charges and expenses as may be payable under the terms
of the agreement shall be subject to the prﬁvisions of

section 17;

(b) subject to the conditions specified in claugaes
(a) and (b) of sub-section (2) of section 10,
to forfeit the initial deposit, if so provided
i1t the agreement:

(c) subject to the provisions of section 17 and
'section 20 and subject to any contract to the
contrary, to seize the goods:

(d) subject to the provisions of section 21 and
section 22, to recover possession of the goods
by application under section 20 or by suit;

{a) without prejudice to the provision of
sub-gection (2) of section 14 and section 15,
to damages Tor non-delivery of the goods, from
tha date on which termination is effective, to

. the date on which the goods are delivered to

or seized by the owner.

20. Restriction on owner’s right to recover possession of
goods otherwise than through Court.~ (1) Where goods have besp

let under a hire-purchagse agreement and the statutory
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proportion of the hire-purchase price has been paid, whether
in pursuance of the judgment of a court or otherwise, or
rendered by or on behalf of the hirer or any surety, the owner
shall not enforce any right to recover possessién of the goods
rrom the hirer othewise than 1n accordance with sub~saction
(3) or by suit. '
Explanation.~ In this section, "statutory preoportion”

means, -

i) ons-half, where the hire purchase price is
less than twenty-five thousand rupees: and
i) three-fourths, where the hire-purchase price

is not less than twenty-five thousand rupesas:

Provided that in the case of motor vehicles as
defined in the Motor vehicles Act, 1939 (4 of 19139),

"statutory proportion” shall mean,-

i) one~half, where the hire purchase price is
less than ten thousand rupees:

i1) three-fourths, where the hire purchase price
1s not less than ten thousand rupess but lese
than twenty-five thousand rupées;

iii) . three-fourths or such higher proportion not
exceaeding nine-tenths as the Centrat
.Government may, by notification in the
official Gazetta, whare the hirs-purchasa
price is not ltess than twenty-five thousand

rupees, .-
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(2) If the ownar recovers possession of goods in
contravention ofl the provisions of

sub-section{1), the hire-purchase agreement,

- if not previously terminated, shall terminate,

and -

{a)the hirer shall be released from all
1iability under the agreement and shall ba
: entitled to recover from the owner all sums
paild by the hirer under the agreement or undoar
any security given by him in respect of; and
{b)the surety shall be entitled to recover
from the ownar all sums paid by him under the
contract of guarantee or wunder any security

given by him in respect thereof.

(3) Whare, by virtue of the provisions of
sub-gsaction (1}, the owher is precluded from enforcing
a right to recover possession of the goods, he may
maka an application for recovery of possesgsion of the
goods to any court having jurisdict{dn to entertain a

suit for the same relief.

{(4) The provisions of this section shall not apply
in any case in which the hirer has terminated the agreament by

virtue of any right vested in him,



-:158:-

21, Retler against termination for non-payment of hire
Where the owner, after he has terminated the hire-purchase
agreement in accordance with the provisions of sub-saction (t)
of section 18, Institutes a suit or makes an application
against the hirer for the recovery of the goods, and at the
hearing of the suit or application, the hirer pays or. tenders
to the owner the hire 1in arrears, together with such
incidental charges and expenses as may be payable under the
terms of the agreement and the cost of the suit or application
incurred by the ownar and complies with such other conditions,
if any, as the Court may think fit to impose, the Court may,
in lieu of making a decree or order for specific delivery,
pass an order relieving the hirer against the termination: and
thereupon the hirer shall continue in possession of the goods

as if the agreement had not been terminated.

22. Rellef against termination for wunauthorized act or
breach of axpress condition.- Wheré a hire-purchase agreemant
has been terminated 1n accordance with the provisions of
clause (a) or clause (b) of sub-section (2) of section 18, no
suit or application by the owner against the hirer for the
recovery of the goods shall 1ie unless and unti] the owner has
served on the hirer a notice in writing,-

(a) specifying the particular breach or act

complained of: and
{b) if tha breach or act is capable of remady,

trequiring the hirer to remady it,
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and the hirer fails, within a period of thirty days from the
date of the service of the notice, to remedy the breach or act

if it is capable of remady.

23. Obligation of owner to supply copies and information.-
(1) It shall also be the duty of the owner, at any tiﬁe before
the final payment has been made under the hire-purchase
agreament, to supply to the hirer additional copies of the
hire-purchase agreemdnt and the declaration referred to in

clause (¢) of sub~section (1) of section 3 within fourteen

Iy ]

days after the owner receives the request in writing from the
hirer in this behalf and the hirer tenders to the owner the

presecribed feas for expenses.

(2) It shall also bhe the duty of the owner, at any
time beflfore the final payment has been made wunder the
hire-purchase agreement, to supply to the hirer, within
fourteen days after the owher receives a request in writing
from the hirer in this behalf and the hirer tenders to the

owner  the sum of ten rupees for expenses, a statement signed

by the ownher or his agent showing-

(a) the amount paid by or ot behalf of the hirer:

(b) the amount which has become due under the
agreament but remains unpaid, and the date upon which
sach unpaid dinstalment became due, and the amount of
each such instalment; and

{(c) the amount which hag become due under th2
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agreement and the date or the mode of determining the
date upon which each future instalment 1s to becoma

payable, and the amount of each such instalment.

(3) Where there is a failure without reasonable cause

to carry out the duties imposed by sub-section (1), or

sub-section (2), then while the default continues,-

{a) the owher shall not be entitled to enforce the
agreement against the hirer or to enforce any contract
of guarantea relating to the agreement, or to enforca

any right to recover the goods from the hirer: and

(b) no security given by the hirer in respect of money
payable wunder the agreement or given by a surety in
respact of money payable under such a contract of
guarantee as aforesaid_ ahall be enfaorceable against
the hirer or the surety by any holder thereof,
and, iT the default continues for a period of two months, the
owner shall be punishable with fine which may extend to two

hundred rupeses.

(4) Nothing in sub-section (3) shall be construed as affecting
the right of a third-party to enforce against tha owner or
hirer ot against both the owner and the hirer any charge or
encumbirance to which the goods covered by the hire-purchass

agreement are subject,
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CHAPTER VI
Miscellaneous

24, Discharge of price otherwise than by péyment of
money.Where an owner has agreed that any part of the
hire~-purchase price may be discharged otherwise than by the
payment of money, any such discharge shall for the purposes of
section 10, section 11, section 17, section 20 and section 23,
be deemed to be a payment of that patrt of the hire-purchase
price.

25. Insolivency of hirer, etc.- (1) Where, during the
continuance of the hire-purchase agreement; the hirer is
adjudged 1insolvent under any law with respect to insolvency
for the time being in force, the official Receiver or where
the hirer is a company, then in the event of fhe company baing
wound  up, the liguidator, shall have, in respect of the goods
which are in the possession of the hirer under the agreement,
the same rights and cobhligations as the hirer had in relation

thereto,

{1tA) The official Receivér or liquidator, as the case
may be, shall, subject to the corders of the Insolvency Court
or the Court, if any, inform the ownar, as soon as he takes
poscaacion of tha hivred goods, of tha fact of hir taking

possesaion of the hired goods and shall also intimate the

owner whathatr he proposes to continue to make the paymants  in
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accordance with the hire-purchase agreement. Oon receiving
such intimation, it shall be open to the owner to approach the
Ingolvancy Court or the Court, as the case may be, for

appropriate directions.

(2) The official Receiver or the 11qu1dato}, as the
case may be, may, with the permission of the Insolvency Court
or the Court in which the winding up proceedings are pending,
assign the rights of the hirer under the agreement, to any
other person, and the assignee shall have all the rights and
be subject to all the obligations of tha hirer under the

agreement.,

Providad that before any such permission is granted,
the Insolvency Court or, as the case may be, the court in
which the winding up proceedings are pending shall grant the

owner an opportunity of being heard in tha matter.

ExpTanation - In this section, "official Receiver’
m2eans an official Receiver appointed under the Provincial
Insolvency Act, 1920 (5 of 1920}, and includes any percon
holding a similar office under any other law wifh respact to

insolvency for thg timea being in force.

26, Successive hire-purchase agreements between same

parties.~ Where goods have been let wunder a hire-purchase

i

agreement, and at any time thereafter the owner makes a

subseguent hire-purchase agreement with the hirer, whether
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relating exclusively to other goods or to other goods togather
with the goods to which the first agreement relates, any such
subsequant hire-purchase agreement shall not have efrect in so
far as it affects prejudicially any right which the hirer
would  have bhad by virtue of section 20 under the first
agreament, if such subsequent hire-purchase agreemeat had not

bean mads,

27. Evidence of adverse detention 1n suit or application to
recover possession of goods.- (1) Where, in a auit or
application by an owner of goods which have been let under a

hire-purchase agreement, to enforce a right to recover

b}

posgsession of the goods from the hirer, the owner proves th t,
tafore, the commencement of the suit or appliﬁation and after
the right to recover possession of the goods accrued, the
ownar mada a request in writing to the hirer to surrender the
goods, the hirer's possession of the goods shall, for the

purpose of the owner's claim to recover possession thereof, he

deemed to be adverse to the ownher,

(2) Nothing in this section shall affect a ¢laim Ffeor

damages for conversion.

28. Hirer’s refusal to surrender goods not to be conversion
in certain cases.- ITf during the subsistance of any
recstriction to which the enforcement by an owner of Aa right ta

recovay  possession of goods from a hirar is subject by virtue
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of this Act, the hirer refuses to give up possession of the
goods to owner, the hirer shall not, by reason only of such
refusal, be liable to the owner for conversion of the goods,
!

28A. Insurance.~ (1) The owner may require any goods
comprised 1in a hire purchase agreement to be 1nsuréd, and at
all times during the period of tha agreement kept insuread, in
the names of the owner and the hirer against any risk that the

hirer thinks fTit at the expense of the hirer.

(2) Where 1in respect of the insurance of goods
comprised 1in a hire purchase agreement, the insurer allows a
no-claim rebate or a rebate of a similar nature, the hirer
under  the agreement is entitied to the benefit of tha rebate,
and any person who knowingly pays or allows any such rebate to
the owner under the agreement shall not be relieved of his

abligation towards the hirer.

(3) HNothing 1in this section shall limit or restrict
the right of the owner to provide insurance without charge to

the hirer.

288. Application of law relating to illegal contracts.- If
an agreement has been entered into in contravention of any of
the provisions of this Act or an act which contravenes any of

the provisions of this Act, is committed in the course of tha

performance of an agreement, it shall not make the agrecment
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illegal and the agreement shall be and
shall continue to be binding and enforceable except with

respect. Lo the provisions inconsistent with the Act.

29. Sservice of notice.- Any notice required or authorized
to be served on or given to an owner or a hirer under this

Act, may be 8o served or given.-
(a) by delivering it to him pearsonally: or

(b) by sending it by post to him at his last known

place of residence or business.,

30. Power to exempt from provisions of sections 6,9,10,12 and
17 in certaln cases.- Where the Central Government is

satisfied that having regard to -

(a) the short supply of any goods or class of goods,

or
(b} the use or intended use of any goods or class of
goods and the persons by whom such geoods or class of goods are

used or intended to be used, or k

(ec) the restrictions imposed upon the trade or

commerce in any goods, or

(d) any other circumstances in relation to any gonode

or class of goods,
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it is necessary or expedient in the public interest so to do,
the Central Government may, by notification in the official
Gazette, direct that clause (b) of sub-section (2) of section
6, section 8, section 10, section 12 and section 17 or any of
them shall not apply or shall apply with such modif{cations as
may be specified 1n the notification, to hire-purchase

agreemente relating to such goods or class of goods.

31, Act not to apply to existing agreement.-This Act shatll
not apply in relation to any hire-purchase agreement made

before the commencement of thig Act,

32. Powar to make rules.~ (1) The Central Government may,
by notification 1in the Official Gazette, make rules for

carrying out the provisions of this Act.

(2) In particular and without prejudice to the
generality of the foregoing power, such rules may provide for

all or any of the following matters, namely:-

{a) tha form and manner in which all or any
rarticylars shall be specified in every hire-purchase
agreemaent  under clause {c) of sub-section (1) of

ection 3;

n
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{b) the additional particulars which shall be
gpecified in every hire~-purchase agreement wnder
clavge (M) of sub-section (1) of section 4:

{c) any other matter which or  mAay

be,
(3) Every
this Act shall be

each House
pariod of
session oFf in two
s axpiry of the
any modification

e

succesgsive seas

should not be made,

is required to be,

preascribad,

rule made by the Central Governmant under

laid, as soon as may be after 1t is made,

of Parliament, while it is in session, for a
thirty days which may be comprized in one

o more successive sessions, and if, before

seassion immediately following the session or
eions aforesaid, both Houses agree in making
rule or both Houses agrees that the

in the

thea rute shall thereafter have effact

only in such modified form or be of no effect, as the case may

be: so0 howaver,
be

done under

33.

arises in

Centiral Govarnment may,

Gazette, maka

provisinne of this Act as

that any such modification or annulment

without prejudice

Power to remove

giving

such

shall

to the validity of anything previousty

that rule.

difficulties.~ (1) If' any difficulty

effact to the provisions of this Act, tha

by order, published in the Official

with th

ltl

provisions not 1inconsistent

may appear to be necesanry for

removing the difficulty:
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Provided that no such order shall be made after the

expiry of a period of five years from the commencement of this

Act,

(2) Every order made under this section shall be taid,

as soon as may be, after it is made, before each House of

Parliament.
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FHE DHRE-PURCTIASE (AMENDMENT) 81t (059
: A
B1LI
Cadpgz o1 T - to anend the Hire-purchase Act, 1972

Be it enacled by Parliament in the Forticth Year of  (he Repiblic
of India as follows: — !

9;;,1.. (1), ’Fhis Act may be called the Ilire-purchase (Arnendment) Acy,
pW‘ R
M Lt

o8 1(2)' ‘It shall come into force on such date as the Central Goverminent

Hay, by nottlication in the Official Gazetle, appoint,

LR

¢} 2. Wi'section 2 of the Hire-purchase Act, 1972 (hereinafler referred 1o

,ag the principal Act),— !
(@) in clause (d), for the wards “but does not inelude any sum

payable as a penalty or as compensation or damages for a broach of

the agreement”, the following shall be subslituled, namely: —

“but does not include any simn-——

' (i) payable as expenses  [for delivering  the  goods (o
L]

e the hirer and the installalion hereol, in accordance  with
5 the terms of Lthe agreemen!,

ANNEXURE-C

St
titda
aned
UAY[TY -
HILR AT N
atenk,
Amend-

ment of
zoction X
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p
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(i1} payahle as any fee, in respect of the gonds ahd lhb!
agteement, for e prrposes of vegisteation  or  othet wisd’y
mnder any law for Lhe |_imr!'hoill§{ in foree, BN

{111} payable as jhsoranee premivm, and

(ir) payable ag a peoatty or as eompensation or dnmﬂg’é‘ 'l
tor o teach af the apreemont’;

(bY afler claves (f), the following  elatse shall he  inserted, )
noomely: | )

b
(T} Uproceribed” means  preseribed by rules made l!hdbl“;
Thie Act:

Anend Ao In seetion X of the principal Act, in sib-scelion (1),—
ment of

meetion 3, (i} in clause (1), the word “and”, occurring at the end, shalt be -
amnitted: i .

'

(it in clause (1), the word “and” shall be added at the end;

(iiiy nfter clause (B), the following  clase shall he indétted, [3

vamely:. . ! "y

Ay accompanied by a declaralion in the preseribed fotmf
confaining the main rigghle and abligaations of The hirer and slgned.__
hy oV Thee poaddies to e apeeemend. ™

Anrend) fo 00 section 4 of the principal Acl, in b section (1), - 2

menl of
(i) in clatse (dy, Ahe word “and™, ocenrring al Lhe end, shall be

otnitiod: i

Aretion 1

(hy in clnse (0) Ihe word ;) anid” shall he added at the end;

() aller clanse (e}, e following  clavse shall be Inserted,
nanely: | 2?

(1 cneh additional particnlars ag peny he preseribed. ™,

{(7) for sob zeetion (2), the fnllowing sith-section shall be subs,
stlbded, namely:—. 1 ;

[

AU Whore any potl of Lhe hire ptirehaso price ig; or ld la H

be, poid ar pgiven otherwise than in cash or by cheque, the hitd §

pmr!mm agreement shall eonfain q degeriplion of that bnrl’ f’“\‘ 3

hire-pnrehase price, and shalt also slatle the date on which - A
parl s to he paid or given and the value thereof- ag, agr?é#

by the parlies or where dilferent porlions of sueh part arve to.4

paid ar given on diffeyent dates (he date an which each !"l'l'lcl
pertion ic to be paid or given and e valug tllm‘enf'nﬂ-aﬂtf@! 4

hy the parlies”. ' -

5 T seelion 7 of the principal Acl -
Amand.

ment of (0) in sub.seclion ().
el lon 7
(1} clanze (ay 2hall be emilled;
(ity ebhuze (by shall be redetlored asz elanse (a);

(iti) clause () shall he ré-detlered ag clause (b)), !md
clavse (h) as so te-letlored; h)l' the words, bHckd[s ahd’ [ﬂ

i SR



“as defined in clause (b)*, the words, brackets and letter “as

deﬂned in clause (a)” shall he substitulod:
(iv) clause (d) shall be re-letltered as clause (¢}, and in

clause (¢} as so re-leliered, for lhe words “nct hire-purchase
chiarges’, the words “hire-purchase charges™ shall be subsliluled;

(v) clause (e) shall be re-leltered as clause (d), and in
clavse (d) as so re-lellered,—
(A4) in the opening porilion, for the word “less--" the

words, brackels and leller “less any deposit as defined |, in
clause (1);” shall be subsliluled;

(B) sub-clauses (1) lo (1) shall he omilted;

(vi) for clause (f), the following eclause shall he stibstitut-
ed, namely: - !

‘(e} “statutory hire-purchase charges”, in relation o a
hire-purchase agreement, means the amount caleulated  in
accordance with the provisions of sub-scclion (2).;

(b) for sub-section (2), the [ollowing sub-section shall be sub-
stituied, namely:— :

“(2) The slatutlory hire-purchase charges shall be an amount
calculaled at the rale of eighteen per centum per innum, or if
a tower rale is specified under sub-section (3}, al siuch lower
rate, in accordance with the following formula: —

NCxRXT
8C=
100
where SC—represenls  the slatutory  hire-purchase
charges;
NC—represents the net cash price;
R-—represenis the rale; and
T--represenis the ‘itlme expressed in yedrs and
: [ractions of years, that clapses between the
dale of the agreewent and Lhe dale on
which the last hire-purchase instalment is
”l payable under the agreemoent.™;

((‘) in sub-section 33—
() the words « bemg a. rate wlm h shall npot he less than

ten per centum per anmzn " shall be nmille

() for the words “stalutqry charges”, the words “statutory
hire- purcha‘se charges” shall be subt;lil;uled

£ (d) in sub- eection -

L (i) for the words “net * hire- purclmse charpes”, wherever
lhey ochIr, the words “hire-pmchnse charge‘:" qhnll he subsli-

tuted; . . '

1 .
U0 (@l) for the wouds “slatutory charges”, wherever they oceur,
the words “statulory hire-pirchase charges” shall be substituted.
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6. In seclion 9 of the principal Aet—-

(a) in sub-section (1), after the words “or the balance thereof”,
the words “logether with such incidehtdl tharges and expenses as
may be payable under I:he terms of the agréement” shdll be insert-
ed; .

(b)Y tor sub-seciion (2) and the Erp?andtzon i:he followmg sub-
section shall be substituted, namelyi— ;

“(2) The rebale for the purposes of sub-bection (1) shall he
calculated in accordance with the followihg formula: —
CxM> (M-L1)

Nx (N--1)
where R—represents rebate;

R=

C—representd hire-purchade charges as defined
in clause (c¢) of sub-section (I) of section 7 ot
statutory hire-purchase charges as defined in
clause (e} of qub-scctlon {1} of section T,
whichever is less;

" M—rvepresents the number of complete months
still remaining in the period of the agreemerhl; _

N—represents total number of complete monthg
in the period of the agreement.”. ;

7. In section 10 of the principal Act, in sub-section (1), the words
“together with such incidental charges and expenses as may be payablé
under the terms of the agreement” shall be added at the end.

8. In section 12 of the principal Act, in sub-section (4), after the
words “under the hire-purchase agreement”, the words “together with,
such incidental charges angd pxpenses as may be payable under the term!a
of the agrcement” shall.be inserted.

9. Tn section 17 of Lhe prjnk:ipal Act—
(a} in sub-section (1) —

(iY in the npenmg portion, after the words “by which ifnj
hire-purchase price”, the words “together with such incidentaf
charges and expenses as may be payable under the {erms ﬂf
agreement” shall he inserted; :

{it) in clause (ii), the words "On the date of seizure” shall
he omitled:

(b) in suh—qechnn {2), in the opemng portlon for the .
“the value of any goods on lhe date of seiztiré”, the words "l
value of any goods in a case where the goods are required by
law for the iime being in force to be registered in the ow
name, on the date of such registration and in any other cidse
the date of seizre” shall be substituted:

(c) after sub-section (4), the following .sub-seclion shall

- inserfed, namely: —
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|
*(8) Where the owner seizes the goods under clanse (c)
of gection 19, the goods lel under a hire-purchase apreement
and if. within fourieen days of the dale of such scizure, the
hirer-.. | '

(i) pays or tenders Lo the pwner the hire in atrears uyp
to the date of payinent or tender, together with sueh inci-
dental charges and expenses as may he payable under

' the terms of the agreement; :

(ii) remedics any breach of agreement or (where he is
uhable to remedy the breach by reason of the fact that the
owner has scized the goods) pays or lenders lo the owner
the costs and expenses  reasonably  and  aclually  jucnered
by the owner in doing any act, modter or thing noecessavy

‘ to remedy Lhe breach;

(i) pays or lenders to the owner the reasonable posts
and expenses of lhe owner of and incidenlal to his scizure
of the goods and of his returning them to or o the order
of Lhe hirer,

1. the owner. al his discrelion, may return the goods lo the hirer
and lhe goods shall be received and held by the hirer pursuant
to Ihe lerms of the hire-purchase agreemcenl as if the agree-
ment bad nol been ternuinaled and the owner had not taken
possession of the goods.”.

10. In seclion 18 of the principal Act, in sub-section (1), in the pro-
viso, for the words “together with such interest thercon”, the words
“together with such incidenlal charges and cxpenses” shall he substitul-

ed.
1. In section 19 of the principal Act-—

@) in clause (n), after the words “srrears of  hiee  due”
wherever they occur, the words “logether with  such  incidentad
charges and expenses as may be pnyni}hz under  the ferins of  the
agreement” shall bhe inserted;

(i) in clause (¢}, for the words “lo epdor the premises of the
hirer and seize lbe goods”, the words “lo seize (he goads” shall bhe
substituted. .

12 In seetion 20 of Lhe principal Actl in sub-seclion (7). for the words
“fifleen Ihnu;«mnd rupees” and “five Lhousamd pupees”, wherever Loy
peeur, the  words “lwenly-five  lhounsand rupees”  and “len housald
rupees” shall respeetively, be quhqlllu[ul :

13. Tn seclion 21 of the pnnciml Act, for the wordy “lopether w]lh
such inlevest thereon”, the words “ll‘){_’(‘{,ll&q wilh such incidenlat tlm!ﬂ( i

and qxpt.nacs" shall l)L substituted. .

M In section 23 of the pr!r‘ltlpﬂl Act
(p) in sub- sect:on (F) —-

(1) in the openin;r pmhnn. afler lho words “a lrue copy of

the . Thive. pur(h:v;Q agreement”, the words. brackets, letior and

l’igtlreq “and a Irne copy of Lhe declaration rveferred Lo in clause
(¢) of siih- sectlnn (1} of section 3" shall-be Inseried;
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W .
(i1) in clause {a), for the word “immedialely”, the words
“without undue delay” shall be substituled; ‘

() afler sub-section (1}, the following sub-section shall bét
inserted, namely:-— "

“(1A) It shall also be the duty of the owner, at any timé
before the final payment has been made under the hire-purchase
agreement, to supply to the hirer additional copies of the hire-.
purchase agreement and the declaration referred to in clauéé;
(¢) of sub-section (I) of section 3 within fourteen days aftef’
he owner receives the request in wriling from the hirer ;n
this behalf and the hirer tenders to the owner the prescribed
foes for expenses.”; '
{c) in sub-section (3}, after the words, brackets and figure “sub- '

seclion (1), the words, brackets, figure and letter *, or sub-section
(1A)” shall be inseried. '

15. In seclion 25 of the principal Act, in sub-section (2), the following
proviso shall be inserted at the end, namely: — '

“Provided that before any such permission is granted, the In-
solvency Court or, as the case may be, the court in which the wind- _
ing up proceedings are pending shall grant the owner an opportuni y "g
of being heard in the matter.”. .

16. After section 31 of the principal Act, the following sections shall
be inserted, namely:— ; :

“122. (I} The Central Government may, by notification in ﬁhé
Official Gavette make tules for carrying out the provisions of this
Act. ' .

(2) Tn parlicular and without prejudice to the generality of lhé
foregoing power, such rules may provide for all or any of the
following matlers, namely:.—

(a) the form and manner in which all or any particularﬁ_
shall be specified in every hire-purchase agreement undet clause,
(c) of sub-section (1} of section 3;

(h) the additional particulars which shall be specified iﬁ

every hire-purchase agreement under clause (f) of sub-sectio_if

(1) of section 4; .
(¢} any other matler which is required to be, or Il"la);‘ b?,’

prescribed. o

(3) Every rule made by thé Central Government under thli}
Act shall be laid. as soon as may be after it is made, before eadi'}
House of Parliament, while it is in session, for a total period of:
{hirty days which may be comprised in onc session or in two o
more successive sessions, and if. before the expiry of the sesqim{'
jmmediately followving the session or Lhe successive sessions aforee
snid, both Houses agree in making. any modification in the rule of
hoth Houses agree that the rule should not he made, the rule shal
thereafior have offcct only in such modified form or be of no effect,
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as Lhe case may be; so, however, that any  such modification  or
annulment shall be wilbout prejudice to the validily of mything
previously done under {hat rule.

33. (1) If any diflicully arvises in giving elfeel to the provisions
of this Act, the Cenlral Goverminent may, by order, published in the
Official Gazelle, make such provisions not inconsislent with lthe pro-
vistons of this Acl as may appear lo be necessary for removing the
difficully: .

Provided that no such order shall be made after the expiry of
a peciod of five years from the comimencement of this Act.

(2) Every order m under this seclion shall be laid, as svon
as may be, after il is made, helore cach House of Parliament.”.

Power to
remove
difMecul.
ties.
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. DIERRL I & DL .

1"The Wire-purehase Act, 1972 wﬁs'é:uigi’eil, in ptirsitance of the fecond-
mdidalions of he Faw Commission conlained 11 ils Twenlieth Report,
midinly lo regulate the righls and  dutics of' parties to  hire-piirchase
agieements.  As the developmental aclivitles undertaken hy organisalions
in- the einafl-scale industrial sector Are mainly ithrough the device of
letting out machinery, implements, ete, on hire-purchase hasis and is
thé provisions of the Ilire-purchase Act involved devistng of new forms
and Wre.purchase agreements, ete., it was decided 1o allow suflicient Hme
for the varlous orpanisations, the trade and llie public to beatite the
implications and impact of the legislation and to make the necessary
adjustments in their afairs by the time lhe Act was brought into force.
IHowoever, belore the Acl. could be brought into force, several repteséfila-
lions were received from Lhe public against bringing the Act into foree
on accontnt of certain difficulties poinled out ffom seveal quarlers in the
implementations thereof. This malier was als examincd, inter alin, by
the Banking Law Committee appoinled by the Reserve Bank of Ind_ia.
The Commiltee on Pelitions of the Rajya Sabha had occasion to consider
the question of heinging into lorce the Hire-purchase Aet and recom-
mended that immediale sleps be laken to nolify amd implement the
Hire-purchase Act without any further delay. Tn view of {his, it is felt !
that the Acl, should be hrought inlo foree as early as possible afler |

- . [} * , '
mecling: the main diflficultics nelicerd. :

2. The subject deall with by the Act is of a highly technical nature y
wilh far-reaching consequences. The diffictilies are mainly in tespeet !
ol mallers relating 1o the Timiling of birc-purchase chargoes, the right
of hirer to purchase at any time with rebale, the modifications necessary
to bring the Hire-purchase Act in harmony with the present economical
and other conditions and the absence of any provision for making rules
for bringing out more clearly the implications of some of {he prnvisiorﬂj
of the Act and particilarly those which involve mathematical calculatlond,
These difliculties appeared to be felt move in respect of hire-ptirchééé’_g
agreemenis providing for oblaining credit for such assels as arve intended,
for peneraling income of a husiness. For the purpose of removing “ﬁ*i'f
difficulties, the proposed legislaolion makes snilable amendments in H‘l
parent Act on the analogy of similar legislations in various other co\'lfi‘ii’-il

iries. | i

3. Cerlain other amendmenls of administrative or procedural nalljtﬁ
which woitld be helpful and beneficial particularly {o the hirers, are )
proposed. In view of the highly fechnical nature of the subject rns“: i
of the parenl Act, q provision is also being included, on usual patlerig
empoweting the Cenlral Covernment o remove diffictlties by makidii
stitable orders, 0 }

i
4. This Bill sceks 1o aclieve lhe above objectives.

P New Drong : B. SHAN_KAIJ{ANANQ
The Gth April. 1989, ' -



MEMORANDUM I’{E(.’iARDiNG DELEGATED LEGISLATION

Flause 16 of' the Bill scekg tn  insert a new section 32 in the lire-
chase Act, 1972 (26 of 1972): empowering the Central Govermnent to
ke rules to carry oul the provisions of the saild Act. The rules may
yide for the form and’ mannaer in which afl or amy of the particulars
Il be specified in every hire-purchase agreeinent, the addilional parti-
irs which shall be-specified in every suel hire-purchase agreement and
ir matiers which may. be required for bringing owl ‘mave clearly the
lications of some of Lhe provisions of the parent Act and pml:ullmly
ewhlch involve mathematical caleulations.

}.‘.hl:.view- of the  mature of legislation relating o  hire-purchase
ved;. clause 16 of the Bill also inserls a new section 33 in the Hire-
thage: Aot empowering the Cenlral Government lo remove hy order
.dil’ﬂoully which may avise in giving cllect to the provisions, of ihat

This.is. by way of abundant caution and for covering difficullies
gb.mayv arise. It has, liowever, been provided that no such order
J.be. made after the expiry of a period of 5 years from the com-
cement of the Hire-purchase Acl. It has also been provided that a
Lof every such order mmade shall he laid before each House of Parlia-
L. |

. The matlers in relalion lo which ruleg or orders may e made are
ers of administrative detail and procedure and il is difficult {o
Ide for the same in the Bill itself. The delegation of legislative power
werefore, of a normal characler,
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* * * * -

2. In Lhis Acl) unless the conlext olherwise requires,—-

* * % * *

! £

(d) “Iire-purchase price” means lhe tolal sum payable by t
hirer under a hire-purchase ngreemcenl in order to complelé .
purchase of, or the acquisition of property in, the goods to. whi
the agreement relales; and includes any sum so payable by I
hirer winder the hire-purchase agreement by way of a depds'léi
other initial payment or credited or lo be credited to him 4
stieh agreement on accotnt of any such deposit or payment, whet
thal s s to be or has been paid lo the owner or to any off
person or is lo be or has been discharged by paymerit of hi _
or hy transfor or delivery of gonds or by any other means; bt d
not include any stm payable as a.penally or as compensaﬁoil ]
damages for a breach of the agreemoent; i

* * * L] *

CHAPTER T

ForMs AND CONTENTS OF MIRE-TUNRCHASE AGREEMENTS

3. (1) Every hire-purchase agrecment shall be—

(a) in writing, and
(h) signed by all the parlies thereto.

4. (1) Every hire-purchase agreement s__hall state—
* * * * *

. {d} the number of instalments by \;yhich the hire-pitrchase brn
is to he paid, the amount of each of thase instalments, and the dsl
or the mode of delermining the date, upon which it is payable, 4
the person to whom and the place where it is payable; and ]

(e) the goods to which the agreement relates, in a mﬁ&'
suflicient to identify them. !

10



[}
1

il:ue an amount calculaled at the rate of thirly per centum per annum

n

{2) Where any part of the hire-purchase price is, or is to be, ;.)éld

otherwise than in cash or by cheque, the hire-purchase agreement shall
conlain a descriplion of that part of the hire-purchase price. -

* * * * E ]

7. (I} In this seclion .-

(@) “cash price instalment”, in relation lo a hire-purchase instal-
ment, means an amounl which bears o the net cash price the same
proporlion as the amount of lhe hirc-purchase instalinent bears to
the lolal amount of ]Kire-purchasc price;

(b} “depusit” méans any sum payable by the hirer under the
hire-purchase agreement by way of deposit or other inilial payment
or credited or to be crediled to him under the agreemenl on aceount
of any such deposit or payment, whether thal sum is to be or has
been discharped 1y payment of wmoney or by transfer or delivery of
goods or by any other means; :

{c) “nel cash price”, in relation o, goods comprised in a hire-
purchase agreement, means the cash price of such goods as required
o be specified in the hire-purchase agreement under clause (D) of
sub-section () of scetion 4, less any deposip as defined in clause (b);

(d) “net hire-purchase charges”, in relalion to a hire-purchase
agreemenl for any goods, means the difference belween Lhe net hire-
purchase price and the nel cash price of such goads;

(e} “net hire-purchase price”, in relation o goods comprised in
a hiré-purchase agreement, means the total mmount of hire-purchase
price of such goods s required to be specified in Lhe hive-purchase
agreement under clanse (1) of sub-section (1) of seclion 4 less,——

(i) any amount which is payable lo cover the expenses of
delivering the goods or any of them Lo or to the order of the hirer
and which is specified in the agreement as included in the hire-
purchase price; '

(it} any amounl whicl is payable to cover regislration or
olher fees under any law in vespect of the goods or the agree-
ment or holh and which is specilied in the agreement as included
tn the bire-purchase price; and

(iii) any amount which is payable for insurance (other than
third parly insurance) in respect of  the goods and which ig
specified in Lhe agreement as included in the hire-purchase
price; ' '

(f) “statulory charges”, in relation lo o hire-purchase  agree-
ment, means Lhe aggregaté of the amounls calenlated in accorilance
.with the provisions of sub-seclion (2) as slalutory charges in réspecl
of eath of Lhe cash price inslabinenls covresponding lo cach of the
hire-purchase inslalmenis under the agreement. ) o

(2) The stalulory charges, in respect of a cash price insti;lmcnt,-. shall

r
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nr if o lower rate is speeified under sub-zection (3), at such ]owet h

S accordante with Lhe fellowing formula: -

CIARYT
SO

where SO, - represents {he stalulory chatges;

Clrepresents the amounl  of cash  price 'instnlmnﬁ!
rxpressed it rupees or {ractions of rupees;

~represents {he rale: and

Vecrepresents the time, expresséd in years and fr
lions of years, thil elapses bbotween the daté . ¢
Lhe agreement and the dile on which  the " hh
prirehase insialment careesponding o the o4
price instalment is pavable uneder the n;{rcemé.i'lf. ;

(3} The Centeal Goavermnent tany, hy  nolificalion in Lhe Umo‘
Gazelte and aller consultafion with [he Teserve Bank of India gpécl
the tale per eenfum per annam, heing a rale which shalt nol  be
than ton per centum per annum, af which statutory charges may be
cnlated vnder sub-section (2} and Aifferend rales may be so spcciﬂéd
respectl of hire-purchase aproements refating lo differeht classes bt 8

elangrs o goods.

(1) Where the net hite purchase charpes in relalion to a hire»purcl"l
el Lhe stalidory charges in relalion to such agreei

agreemen! o
provisions of sub-soction (2);

cnlendnded in aceordance with the
hirer may, by nelice in wriling to the owner, either elect lo treat
agrectient as void or to have his linahility reduced by the amolidt
which the net hire-purehase charges exceed the siatulory clmrgecﬁ ]

said.

CHAPTER 1V

R1GHITS AND ORLIGATIONS OF THE HIRER

(1) The hirer may, al any lime duting the continuance of the h
purchare agroement and after giving the owner not less than fout
vdays” nolice in writing &f his inlention so to do, complele -the pute
n!" the gaads by paying or tendeting toithe owner the hirespurchase P

1 1he halanece thereof as reduced by the rehate r"llculaled in the m

prnwdor] i suh-section (2.

{2y The rehale for the purposes ol sub.section (1) shall be eqllil‘
fwo-thirds of an amoeunt which bhears Lo Lhe hire-purchase charges
smne proporiion as the halance .of {he hite-purchase price nol yet
hears to the hive-puechase price.

Faplanation.—-1n ihis sub-settion, “hive-purchase charges” means
difference belween Lthe hire-purchase price and the cash price #s !
ta the hire-putchase apreement,
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10. (1) The hirer may, at any lime before the final payment under
the hire-purchase agrecrment falls due, and after giving the owner not
less than fourleen days’ notice in writing of his fntention so to do and
re<delivering or 'lendering the goods ta the owner, {orminate ihoe hires
purchase agreement by payment or tender Lo the owner of the anounts
“whithhave "accrtted due towards the hire-ptirchase price and have not
been pakd by :him, inctuding the sum, if any, which he is liable Lo pay
‘under sub-section (2) |

* » ¥ * *

12. (1) * . » o .

{4) As a vondition of grantbng such consent, the nwner may stipllhlill
- that all defaults under the hire-purchase agreement shall' be made good
; and may veguire the hirer and the assipnee lo execule and deliver to
-, the owner an assigniment agreement, in a form approved by the owner,
"whereby, without alfecting the conlinwing personal liabitily of the hirer
In such respects, lhe assignee agrees with the owner lo he personally
Miable to puy the instalments of hire remaining unpaid and to perform
rahd ohserve all other glipulations and condilions of the hire-purchase
"agrcement during e restdue af the term ihereof and  whereby the
vassignee indemnifies the hirer in respect of such fabilities.
! L] * ¥ 1 *

3 (17.(1) Where the owner seizes under elause (¢) of sciliop 19 the
"goods fet under a hire- purchase agreement, the hirer may recover Trom

the owner the amount, if any, by which the hirc-purchase price falls
yfhort of the aggregate of Lhe following amounts, namely: —

{t} the amounts paid in respect of the hire-purchase price up
to Lthe date of seizure;

(ii} the value of the gooeds on the dale of seizure.

(2) For the purposes of Lhis scction, the value of any goods on the
‘date of seizure is the best price that can be reasonebly obtained for the
goods hy the owner on that dale Jess the a;)gn_p.\le of the fellowing
h'moUnts name]y —_

a0

{i) lhe reasonable expenses mcmrcd by the owner fur seizing
the goeds;.

:(ii) .any .amount reasonably .expeuded by ihe owner on the
1 starage, repairs or maintenance of the goods;

(i) : {whether or not the goods have subsequenily becu sold or
iotherwise disposed of by the owner) the reasonable expenses of
selling -or otherwise disposing of the goods; and

L}
(iv} the amount spent by the owner for payment of arvears of
axes and other -dues which are payable in relation to the ponds
under any law for the time being in force and which the liirer was
liable to pay.

- * * . * *
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CHAPTER V
Re1ers AND OBLIGATIONS OF THE OWMNER

18. (1) Where a hirer makes maore than one default in the paymen
ol hire as provided in the hire-purchase agreement then, subject lo tﬁ!
provisiong of seclion 21 and afler giving the hirer notice in writing,
notl less than—- : ,

(i} one week, in n case where the hive is payable at weekly 6
lesser inlervals; and

(i) lwe weeks, in any olther cose,

the owner shatl be entifled 1o ferminate the agreement by glving lﬂa
hirer notice of lermination in wriling: ‘

Provided that if the hirer pays or tenders fo the owrer Lheé hire §
arrears fopelher wih such inleresl thercon as may be payable undér,!!i
terms of the agreemenl before the expiry of the said period of one -:
or, as the case may be twn weeks, the owner shall not be entitled
terminale the agreement.

* #* * * * ; )

. . It
(9. Where g hire-purchase agreement is lerminaled under ihis Ac#l;'}
o FL

then the vwner shall be cititbed.--- v

F
(r) fo reta'n the hire which has rlready heen paid and to l‘e"ﬁ
cover the atreaws of hire due:
Provided that when sueh gnods are seized by the owner. the 'i
relention of hire and recovery of the arrears of hire dne shall he
sihinet In {he provisions of seclion 17;

,

'
* £ * . * *

1
(¢} subjecl to the provisions of sectinn 17 and section 20_&&1‘1:'
snbject to any coniract to the eontrary, to enfer the premises of the_
hirer and =eize the goods; ; : .
B ' EM * * . -
) l
20. (1) Where pionds have been lot under a lrire-pl!réhnse agreement
‘and the stalulory praportion of he hire-mirchase price has been paid,
wheother in pursnance of the judgment el a toury or ntl_mrwirm, or ien»_
“dererd by ot on behall of {he hirer or any atirely. the owner shatj not|
enforce any right lo récover possession of the grods  from the hire

otherwise than in accordance with sub-seclion (3) or hy suif.

-Eaplanaliop. .. In this seclion, “statulory proportion” means,--
(iy onc-hall, where the hire-purchase price is less thay fiftee
thousand ropees; wd .

(i1} thrae-fourths, where lhe hive-purchase price s not  le
than Nfteen Whovsand rupees:



1%

I'rovided that in Lhe case of motor vehicles  as defined  in the
Molor Vehicles Act, 1939, “statitory propoction” shall mean,-—

ot (i) one-half, where the hirc-purchase price is less than five
thousand rupecs;

(it) Llhree-fourlbs, where the hire-purchase price is not less than
five thousand rupees bul less than fifleen thousand rupees; I

(iit) three-fourths o such higher  propovtien nol  exceeding
nine-tenths as the Central Governmenl may, by nolifieation in thé
OMicial Gazelle, specily, where the hire-purchase price is not  less
than filteen thousand rapees. \

* . * . + ik &

2L, Where the owner, aller he hag terminated the hite purchase agree-
ment in accordance with the provisions of sub-section (1) of seclion 16,
institules o suit or makes au z]'ppliuzn[it_m againsl the hirer for lhe re-
covery of the goods, and at the hearing of the suit or application, the
hirer pays o tenders Lo the owner the hire in arrears, logellicr wilth such
interest thereon s may be payable under the terms of ibe agreement
and the costs of (be suit or application incurred by the owner and com-
plles with such other conditions, if any, as lhe court may think fil to
impose, the courl may, in lien of nmaking a decree or order for speeitic
delivery, pass an order relieving the hirer against the tevmination; and
therenpon the hirer shall continue in possession of the goods as if the
agreement had nol heen lerminaled. ;

* * i * *

23. (1) It shall be the duty of the owner 1o supply, free of cost, a true
copy of the hire-purchase agreement, signed by the ownor,—

(2) lo the hirer, imtnediately after execulion of the agreement;
and

(3) Where there is a [ailure witlhioul reasonable cause Lo carry out
the duties imposed by sub-section (I}, or sub-seclion (2}, then, while
the default conlinues,— ;

{a) the owner shall nel be enlitled Lo enforee the agreement
against the hirer or o enforce any contract of guaranice relaling to
the agreemenl, or o :nforce any right lo recover the goods from

¢ the hirer; and

(b) no security given by the hirer in respect of money payable
under the agreement or given by a surely in respect of money pay-
able under such a contract of guar‘nnlcc as aforesaid shall be enforce-
able againsl the birer or the surely by any holder thercof,

and, if the default continues for a period of two months, the owner shall
be punishable with fine which may extend lo two hundred rupecs.

’ * » * * »

itelice

against
termina-
Lion for
non-
paymoent
of hire,

Obliga- |
tion of
owner.
to supply
copies
and
informa-
tion,
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28 (1) * v v * v
thanl (2) The Uﬂ‘mml Receiver or the liguidator, as the case may _
veney of wilh the permission of the Insolbency Court or the court Ih whicﬁ? ;
hirer, winding up proceedings are penfding, assign the rights -of Lhé hirer th

rle. ihe agreement. to any other person, and the assignee shall have all l]" ]

righits and e subject s all {he ohhgqlmnq of the hiter under the ag i
ment; '

Erplanation.--1n {lris seclion,. "OfMtial Receiver” menns: arl Ofﬁﬁﬂ
Réceiver appointed under 1he vainoml Thsolveney Act. 1920, ard R
chirless any person holding, a similic office nnder: finy other Hw W"
respeel Lo insolvency for the time heing in: foroes:

* w ) * * *
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May 18, 1998

R. L. MEENA

Ly, Member - Secretary &
A Secretary to the Govt. of India
mrint Tol, 3383382

To

Chief bf the Organisation,
National Housing Bank,.

Hindustah Times, 6th & 9th Floor,
18, K.G. Marg, Neéw Delht..

Subject:- Questionnaitre on Law of Hire-Purchase,

Sir/Madam,

During the past few decades, there has been a mushroom growth of
hire-purchase transactions in India which prompted the Law Commission to
undertake a study on the subject. The Commission made an indepth study
on the subject and submitted 1its 20th HReport on "The Law of
Hire-Purchase”™ in May, 1981, The 1Indian Parliament enacted the
Hire-Purchase Act, 1972 following the recommendations of the Law
Commission. Because of pointing out certain anomalies in the Act by the
Chairman of the Joint Committee of Parliament, and by a number of
companies involved in business of financing, the Act was not brought into
force as pointed out in the appended papers. The report dated April 24,
1987 of the Committee on Petitions, Rajya Sabha recommended for
implementing the Act expeditiocusly. In due course, the Ministry of Law &
Justice prepared a comprehensive Amendment Bill for the amendment of the
Hire-Purchase Act, 1972 which was introduced in the Rajya Sabha on 5th
May, 1989. The Parliamentary Standing Committee has vide its 21st report
dated August 7, 1995 recommended that Government may consider referring
the 1issue of hire-purchase to the lLaw Commission for an indepth
examination, keeping in view the observations of the Committee,
Accordingly, the subject of hire-purchase was referred by the Government
of India to the Law Commission for an indepth examination,

2. The Law Commission has drawn up a questionnaire on the aforesaid
subject and is interested to have the views of all interested
persons/bodies on the subject. A copy of the questicnnaire alongwith a
copy of the Hire-Purchase Act, 1972 and the Hire-Purchase (Amendment)
Bill, 1989, is enclosed for your ready reference.

3. The Commission would, request you to convey your views on the
Questionnaire so as *o reach the Commission at the earliest and in any
case not later than 15th June, 1998, The Commission would also be
grateful, if copies of this questionnaire are made and distributed to the
concerned with a reqguest to directly transmib their views to the lLaw
Commission.

Yours faithfully,

]
Encl: As stated .ﬁyﬁil;f
(R.L.Meena)



QUESTIONNAIRE ON LAW OF HIRE- PURCHASE

Sinca law operates in a <ocieby. =social ebhica and
vatues do play an important role in the Traming, operation
and implementation of laws. ustomary  laws, codes and
legislation quite of ten consclidate the prevailing norms of 2
given society. Cases are not, however, uncommon in which
legislation provides for or embodies new rules of Jaw which
create rights and obligations different from the norms
prevailing in the society. Commercial transactions form  one
set of such legistation in which new rights and obligations
may be created for the parties. - It needs no mention that
whenever a society which is primarily an agricultural sociely
transforms into an industrialised society commercial or

business law is needed.[ 1]}

Viewed in this context, despite rapid developments of
industries in lndia and despite a general acclaim that India
ranks in the top ten industrialized countries of the wor L,
it still remains basically an agricultural society and a
large chﬁnk of its population still lives in villages which
are far away from the aura or influence of industriatization.

Industrialization and commercial aclivitiea in India wme

1] A.G.Guest, The Law of Hire Purchase (London, t9&6Y p.d



strencagthened by the British-rulers which were designed and
devised fFfor safeguarding the economic interests of our

colonial masters.

Industrialization in Europe started long back and it
has passed Chirough cenluries as of lLoday. Ehgland occupied a
leading posiktion in the race of industrialization in Europe.
Colaonisation of aAsia, aAfrica and certain parts of America by
the CFuropean Powers started with the objectives of securing
supply of raw materials to  their industries and  later  on
markets for their products-i The coloanial markets, however,
were originally.not attractive in view of their poverty,
backwardness and ignorance. The colonial masters, therefore,
had to Find alternate markets for their products. ne of the
novel methods of achieving this objecl was perhaps hire

purchase and credit sale.

In England, the practice of selling goods on credit,
the price being péyable by installments, is of very early
origin: but the appearance of hire-purchaze as a4  commercial
institution dates substanltially Lo the second half of the
nineteenth century when the Singer Hanufaclhuring Company
bagan to offeir to housewives and others the opportunity of
acquiring sewing machines on "hire and purchase” terss. The
precedent  thus  setb was  gquitokly Tollowed by fthe vendors of
Turni ture, pianos and othe)r household consumer dgoods. In the
industrial sphere, al about the same Lime, the MHorth Central

and  Brilish Wagon Companies began to finance the purchase by



collicrios of Lhe railway wagons neo.df.ed‘ for the carriage  of
conl and secwrity fer bhe Cadvances  made was provided by
hire-purchasae transactions. The  enbgeagraeni advenl  of e
motor-car immensely extended the ambit of hire-purchase, and
hire purchase terms are now avatlable over a Jarge ranage  of

constaner corals ] ess

The  words  "hire-pthchase”  are  (reaquently  geed in
gensiral discussion ko denote all Forms of instalment Lrading.
There are, in Tact, two classes of  instalment contrack in
COMMOH use, the hire~purpha$@ agreeement and the eredit sate
agraeemnent. A hire*purchasé Agreement usually provices  that
Ll wendor  of the goods will lel them and the s bomes wil
hire tham for a Fixed period and will pay an Agdreasd renbal by

‘
a serins of instal lments Chironghout the  hiring prriod:  aned
Lhal when tha consuiner has paid all 1he installments: e ATHI |
bhecome the owner ol Tthe goods. I is also cusiomary that
Lhat the custoemer shall have e right: Lo return the goods in
good order at any  time  during  blie  hiving period  and  to

cdisconlinue the hiring, provided that he AR an agreeod

propoi-tion  of  the otal hirina cost  and any overdue
instalbiments. Fhe  btransaction  is  Lhos a conbrach of hire
with an  ception  to purchase and unti!  hat oL ten S

axercised, the vendor remains  the  owmer ofF bl R T TE TR LS
cirredit sale agresment, on Lhe ather haned  is  a  contiact  of
sate  which  provides  that Che o omirer witd ool and e
purchoser will buy Lhe goods oand will pay an agreod prien basy

voomerian ol inatal tmente, Oeitver =ihiips ol fho ceanels passeon



immediately the agreemént is sig;ed and the purchaser becomes
an ordinary debtor for the several Installments of the
purchase price.

'Industrialisation ana commercial activities in India
were introduced'by the British rulers wh;ch were designed and
deviged for safeguarding the economic ihterests of our

. !
colonial masters. The adventjof-hire-purchase transaction in

éﬁgland was-subéequentiy introduced into various colonies of
Great Britain depen@iné oﬁ fhe economic and commercial
devélopment in the colonies. india was no exception.
bisputes involving hire-purchase transactions in India

perhaps reached the court in the first quarter of the

twantieth century. Perhaps the first important reported case

is that of A.Cecil Cole v. 'ng.l.gl Morail Dave . and _another
{(AIR 1925 Bom 18) in which Justica'ﬁdrtin observéd:

~“Now the very egpression “hire-purchase agreement” is

notléne that originated in this country. It is

cleafly a form of an’ﬁgreement which has originated

iﬁ England and has bgen.created by those engaged in

the tfade of particular articles. Substantially in

this country there is little or no authority on hire-

purchase agreement....

Y

similarly, in the case of V.Dakshinamurthi Mudaliar

V. ..General and Credit Corporation (India) Ltd. (AIR 1960 Mad

[ SR et NS B P

328) the Madras High Court, inter alia, observed as follows:-

“"Yo sum up, the law of hire and hire-purchase stems



from 'thg law of contract of which it forms an
.imbékféﬁt segment. It is comparativély: modern  in
origin and 1is designed to serve the needs of credit
buying while at the same time protecting the vendor
from being caught in the meshes of the law relating
to sales stricto sensu. In effect hire-purchase is
‘bailment with an option to purchase though it is
sometimes where there is an irrevocable agreement to
buy in instalment terms with the proviso that the-
title shall not pass until the installments are paid.
A hire-purchase agreement thus creates a bailment but
i 1is & bailment plus an option to purchase. The
tfansaction is compoundéd of the element of both the
Ilaw of hire and sale and it would be clearly wrong to
assimilate it to a hypothecation of moveable

property.”

During the past few decades fhere has been a mushroom
dgrowth of hire—-purchase transactions in India. The growth of
hire-purchase transactions and the complexities surrounding
such tr;nsactions perhaps prbmpted the Law Commission to
uﬁﬁertake a study of the subject. The Commission made an
in-depth study of the subject and submitted its 20th Report
on "The Law of Hire-Purchase” in May, 1961. The Commission
also appended a Bill to its report on the Hire-Purchase. The

Indian Parliament enacted the Hire Purchase act, 1972

following the recommendations of the Law Commission.



The Government of India by G.S.R.. 223.(Ejidatud_
13.4.1973 hotified that the Act will come into force with
effect from 1.6.l973- A number of companies which were
carrying on hire~purchase business or financing of
hire-purchase transactions made representations to the
Government pointing out certain deficiencies in the Act and
requested for postponement of decision of the enforcement of
the Hire Purchase Act. This resulted into the issuance coi’.=F
notification GSR No;288(E) dated 31.5.1973 rescinding the
earlier notification and appointing 1.9.1973 as the date on
which the Act would come inte force. Meanwhile Shri
R.T.Parthasarathy, M.P. who was the Chairman of the Joint
Committee which examined and reported upon the Hire Purchase
Bill wrote a letter dated 10.8.1973 to the Minister in the
Hiﬁistr? of Law and Justice pointing out certaiﬁ anomalies in
the ﬁct._ s a result GSR No.qozie) dated 30.3-1973 was -
issued'rescihding the operation of the Act from 1.9.1973 as

notified earlier.

’

The Report dated April 24, 1987 of the Committee on
Petitions, Rajya Sabha relating to the question of bringing .

into force the Hire Purchase Act, 1972 noted the sad state of

affairs and recommended that immediate steps be taken to

notify and implement the Hire Purchase Act, 1972 without any
e _.:--"'""

further delay.

" m———




In dgefcourse, the Ministry of Law & Justice prepared
a compﬁéhensive-eméndment Bill for the amendment of the Hire
Purchase aAact which was introduced in the Rajya Sabha on the

Sth May, 198%. A copy of the Bill is annexed hereto for

reéd;.refégégée. In pursuance of the rules relating to the
Department related Parliamentary Standing Committee, the
Chairman of Rajya Sabha referred the Bill to the Committee on
Home Affairs for examination and réport. The Committee
considered the Bill and heard the representative of Ministry
of taw, Justice & Company AFfairs. The Committee vide its
21st Report dated aAugust 7, 1995 recommended that Governmént
may consider referring the whole issue of hire-purchase to
the Law Commission for an in-depth examination, keeping in
view the observations of the Committee and thereaffer briné
in a fresh coﬁprehensive legislation on the subject before
Parliament, as expeditiously as posgible. Accordihgly, the
subject of hire-purchase was referred by the Government to
the L.aw Commission for an in-depth examination.

The Law Commission has thoroughly examined the Act
and the Amendment B8ill. The Commission is of the opinion
that the Hire Purchase Act enacted in 1972 was based upcon the
20th Law Report submitted by the Law Commission, which was
prepared under the chairmanship of Justice Shri
T.L.Venkatrama Iyer- one of the greatest judges produced by
this country. .The ;eport was prepared after extensive
consultations. fhe basic framework of the act is sound and
needs no change. Indeed, no one asked for such a total

change., 1t is fairly simple and capable of being understood:




by thé pers&ns.likely to be governed by it. (The changes and
additions ’nb@ proposed. by the Law Commission make it more
simplgE) aé'woﬁla be evident from what follows.) Oniy the
trading community had raised two objections. The amendment
Bill meets and satisfies the two objections raised by the
trading community to the Act. The formula in sub-section (2)
of section 7 has been completely substituted. .Certain
uhinecessary definitions in section 7 have been omitted and
certain others amended. However, with a view to simplify and
clarify the material provisions of the Hire Purchase Act, the
following changes/amendments are suqgested in the Act (as

proposed to be amended by the 1989 Aamendment Bill).

I In section 2, the derinitions of “"contract of

guarantee”, “"hire” and hire_ purchase agreement” need no

amendment . Howeaver, the definition of "hire purchkse price"

in clause (d) requiées to be. simplified. The present

definitidn, as proposed to be amended by 198% Amendment 8ill,
reads as follows:

| "(d) "hire purchase price” means the total sum

payable by the hirer under a hire purchase agreement

in order to complete the purchase of, 6r the

acquisition of property in, the goods to which the

agreement relates;rand includes any sum so payable by

the hirer under the hire purchase agreement by way of

a deposit or other iﬁitial payment, or predited or ;o

be credited to him under such agreement on account of

any such deposit or payment, whether that sum is to



be aor has been paid to be owner to to any other

peRrson

of money or by transfer or delivery of goods or by

any other means; but does not include any sum—

(i) payable as expenses for delivering the goods to

the hirer and the ingstallation thersof, in accordance

with the terms of the agreement,

(ii) payable as any fee, in respedt of the goods and

the agreement, for the purposes of registration or

otherwise under any law for the time being in force,
(iii) payable as insurance premium, and

(iv) pavyable as a penalty or as compedsaticn or

damages for a breach of the agreement’.

. The above definition can be simplified and clarified

as Tollows:

[“(d) "Hire purchase price’ means the total

sum
payable by the hirer under a hire purchase agreement
.- in order to complete the purchase of or the

acguisition of the property in the goods to which the

agreement relates and includes any sum payable by the

hirer under the hire purchase agreement by way of a
deposit or other initial payment (whether paid by the
.- hirer or any other person on his behalf and whether

paid in cash or in any other manner) and also

includes the hire purchase charges but does not

include any sum-—

or is to be or has been discharged by payment



(i) payable as expenses for deliveringqthe goods to
the hirer and the installation thereof, in accordance

with the terms of the agreement,

(ii) payable as any fge, in respect of the goods and
the agreement for the purposes of registration or

otherwise under any law for the time being in force,
'(iii) payable as insurance premium, and

(iv) payable as a penaity or as compensation or

damages for a breach of the agreement".

(The portion underlined is added with A view to
remove any doubts whether the “hire purcﬁase price" includes

"hire purchase charges” or not))

The other definitions contained in clauses (e}, (F),
(ff) (proposed to be added in 1989 Amendment Bill) and (9)

can remain as they are.

It In section 4(1), the present clause (b) be

substituted with the following:

“"{(b) The cash price of the goods as defined in clause

(e) of section 7(1)."




In section 4(1) the proposed clause (f) (proposed to
be added by the 1989 Amendment Bill) may be renumbered as (g)

and a new clause (f) may be introduced in the feollowing

terms:

"{f) The name of the owner of the goods and his
address, the name of the hirer of the goods and his
address, the name and addresses of the sureties, Iif
any, and the place where the hire purchase agreement

is executed.”

After sub-section (1) in section 4, the following
sub~section may be inserted in the following terms:
\

"(1A) The hire purchase agreement shall be executed

in two sets, signed by_both the parties, and one such

set shall be handed over to the hirer immediately

after the execution of the agreement.”

ITI Section 7 is the most material section in the Act.
It is proposed to be extensively amended by the 1989
Aamendment Bill. Section 7(1) contains six definitions in
clauses (a) to (f). }he Amendment Bill rightly proposes to
omit and delete the definitions of "cash price instalment” in

"

clause (a) and net hire purchase charges"” in clause (b).
The Amendment Bill proposes to redesignate clause (b) - which
defines the expression "deposit” - as clause (a) and proposes

to enact clause (b) in the following terms:




“(b) Hire purchase charges in relation to a hire
purchase agreement for any goods means the difference
between the net hire purchase price and the net cash

price of such goods.”

The amendment Bill further seeks to substitute the
last words “as defined in clause (b)" in clause (c) - which
defines the expression "net cash price” - with the words "as
defined in clause (4)". This is merely a consegquential and a.

formal change.

- Similarly, in clause (d) which defines the expression
"net hife purchase price”, the entire portion begibning with
the word "less" is proposed to be déleted altogether and in
its place only the following words "less any deposit as
defined in clause (a)” are proposed to be substituted.
Clause (f) 1is redesignated as clause (e) and has been

substituted altogether as follows:

"(e) "Statutory hire purchase charges" in relation to
a hire purchase agreement means the amount calculated
~in accordance with the provisions of sub-section

(2).”

It . .is suggested that the definitions in section 7(%)

may be recast as follows:




(1) "(a) "Cash price of goods” means the price at which a
prospective buyer may, at the date of the hire

purchase agreement, purchase the goods for cash.”

(2) The definition of "deposit” in clause (a) can remain

as it is, but shall be renumbered as clause {b).

(3) The definition of “hire purchase charges” in the

proposed clause (b) may be recast as follows:

"{c) "Hire purchase charges" means the difference
between the balance hire purchase price and the

balance cash price of the goods."

(4) Clause (c) which defines the expression "het cash
price” may be omitted and the following definition may be

inserted as clause (d):

“(d) ’Balance cash price of goods’ means the cash

price of goods less any deposit.”

(5) Instead of the proposed clause (d) which defines the

expression net hire purchase price”, the following

definition may be substituted:

"(e) ’Balance hire purchase price’ means the hire

purchase price less any deposit. "



(&) After clause (d), a new clause (f) may-be inaérted as

‘Follows:

“(f) “Hire purchase charges” means the difference
between ‘the (balancé) hzre purchase price and the

balance cash prlce of tha goods.

(7) The proposed clause (e), which defines “statutory
hire . purchase dhargesf should be redesigndted as clause (g)

4

) R . N ) . .. -
and'shquld read as follows:

“(g) Statutory hire purchase charges naans the
amount as determined by_ the _formula contained in

'sub-sect1on (2).”

fﬁ) ~ Sub-section (2) can’ remain ‘as it is but the following )

illustration may be added at the end of clause (2).

“Illustration to sub-sections (1) & (2): A (hirer)
pUrchases a car from B (owner) on hire pur,chase
basis. The cash price of the car is Rs.65 000/- :EaA
pays a deposit of Rs.15,600/on the data of hira
purchase aéreement whicﬁ means  that Rs.50 000/- .
the leﬁngg_;gAén;gniés;gtwkbgﬂgggggwiggsl- The n;tg
of interest permitted by this section is 18% p;r ’
annum and the perjod of agreement is five.yenrg-

payable in 60 equal monthly  instalments.

Accordingly, the §£§;u§9cx_hins purchgéﬁ'Chazﬂgg‘in



this case would be Rs.45,000/arrived at in the
following manner-—

50.000 X 18 X 5 = Re.45,000/~

100

The hire purchase charges can ‘not exceed the

statutory hire purchase charges. Thus in this

illustration, the hire_purchase price is Rslés,ooo/-

plus Rs.45,000/- = Rs.1,10,000/-. The balapnce hire

Durchase charges are Rs.1,10,000/- winus Rs.15,000/-
(deposit) = Rs.95,000/-. This sum of Rs.95,000/- is

payable in 60 monthly instalments.

Further this amount of R=s.45,000/-, ‘bcing the

by the parties on the date of entering into the hire
purchase agreement and should be mentioned in the

agreement as such.”

v - After section 7, a new section 7A may be added i{n the

following words:

("Section 74 - Hire Purchase Charges not to_ exceed

Statutory Hire Purchase Charges: aAny stipulation in

the agreement of hire purchase with the hirer to pay
hire purchase charges in excess of the statutory hire
purchase charges as specified in sub-section (1) &
(2) of section 7 shall be null and void and shall not

be enforceable. Any owner collecting hire purchase



charges over and above the statutory hire ﬁurchase
charges shall refund the excess amount collected with
interest @ 18% to the hirer iﬁmediately after it is
collected or whenever it is demanded by the hirer.
If the owner fails to discharge this obligation, it
shall‘be open to the hirer to approach the court for

recovering the said excess amount.")

In view of this new section, sub-sections (4), (5)
and (6) of section 7 may be omitted.
iv) Section 9 of the Act which is the first section in
chapter IV, which sets out the rights and obligations of the

hirer is sought to be amended extensively by ‘the 1989

1

Amendment Bgill. The Amendment Bill adds certain words in

sub~section (1) and subétitutes sub-~section (2) altogether.
It does not touch sub-section (3). As proposed to be amended
by the 1989 Amendment B8ill, sub-sections (1) and (2) of

section ¢ read as follo&s:

"9. Right of hirer to purchase at any time witﬂ
rebate - (1) The hirer may, at any time during the
_continuance of the hire purchase agreement and after
giving the owner not less than fourteen days notice
in writing of his intention so to do, complete the
purchase of the goods by paying or tendering to the
owner the hire purchase price or the balance thereof

together with such incidental charges and expenses as



may be payable under the terms of the agreement as
reduced by the rebate calculated in the manner

provided in sub-section (2).

(2) The rebate for the purposes of sub-section (1)
shall be calculated in accordance with the following
formula -~

R=QC xMx (M+ 1)

N x (N + 1)
where R - represents rebate:
C = represents hire purchase charges as defined

in clause (c) of sub-section (1) of section 7
or statutory hire purchase charges1as defined
in clause (e) ofisub—section (1) of section
7, whichever is less;

H ~ represents the number of complete months
still remaining in the period of the
agreement;

N - represents total number of complete ﬁonths

in the period of the agreement."”

In the 1light of the changes suggested herein, it

“would be appropriate to substitute (€) and the matter

thereunder occurring in sub-section (2), with the following:
"C - represents the statutory hire purcHase

charges as defined in clause (g) of



sub-gection (1)_rof section 7 or the lesser
amount, if any, provided in the hire purchase

agreement.”

It would be most appropriate if an illustration is
also added after sub-éectioﬂ (2) to explain fhg working of
the formula contained in the said sub-section.  For this
;purpose, we take the very same illustration as has been
appended'to subfsections (1) and (2).of sectiqp 7. It may be
'mpntioned that fhe objéct of sub-section (2) of section 9 is
to ascertain the amount of rebate’ip a givon:cage. For'thé
-purposé of illustrating the said forﬁula we take. the case
where the period of repayment is five years buq the hirer
“'wants to compleée the purchase of ;oods_by tenderind to the
owner the balance of the hire purchase price after the
completion of three years. The question is, what would be
the.amount of rebate in éuch a case. The amount of statutory
hire purchase charges (or the hire purchase charges, as they
may be called since_ the hire purchase charges can never
exceed the statutory hire purchase charges) is Re.45,000/~ in
the aforesaid illustration. If so, the formula has to be
worked in the followina manner:

45.000 X 24 months X 25

| 60 X 61
The!ﬁorkind of the above' fornul# leads to an amount: of

Rs _7377.05, which is the amount of rebate to which the hirer

is entitled to.



vl No changes are called féf‘in the other sections' of
the act as proposed to be amended by the 1989 Amendment 8111
except in section 23. In view of sub-section (1A) proposed
to be added in section 4 (in this report) clause (a) in
sub-section (1) of section 23 becomes unnecessary and has -to
be deleted, in which case sub-section (1) of section 23 shall

read as follows:

"(1) It shall be duty of the owner to supply, free of

cost, a true copy of the hire purchase agreement,

signeq by the owner, to the surety, where there is a

‘contract of guarantee, on demand made at any time
.

before the final payment has been made uhder the

_agreement.”

In asmuchas the 1972 Act was made on the b#sis of the
20th Report of the Law Commission and. whereas the Law
Commission has h#d exhaustive consultations with :ﬁnll
concerned and interested persons, bodies and organisatifns
befbre submitting the said report, the Law Commission does not
think that any more consiiltation process is necessary so far
as the Act {is concerned, also because the objections put
forward by the trading community to the Act have been met and
satisfied through the Améndmeﬁt ﬁill. " The Conaume;s.

-

Organisations have . howaever been pressing for early.

.
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implementation of the Act. This questionnaire i3 thus
confined to the aAmendment B8ill of 1989 and to the changes

proposed by the Law Commission.

The Law Commission seeks your cooperation, valuable
views, opinions, suggestions, ideas and comments on the
changes proposed by the Amendment Bill of 1989 and the
changes proposed by the Law Commission. For proper
examination of the subject, vour views on the following

questions would be of immense use for finalising our report

on the subject:-

QUESTIONNAIRE

}

1{a). The Hire~Purchase (Amendment) Bill, 1989
proposes to delete the following words in the
definition of "hire purchase price" in clause (d) of

Sec.?2 of the Hire Purchase aAct, 1972:-
"but does not include any sum payable as a

penalty or a compensation or daméges for a

breach of the agreement”,

and, in their place, substitute the following

matter:—

“but does not include any sum -



(i) payable as expenses for delivering the
goods to the hirer and the installation
thereof, in accordance with the terms of the

agreement.

(ii) payable as any fee, in respect of the
goods and the agreement, for the purposes of
registration or otherwise under any law for

the time being in force,

(iii)payable as insurance premium, and

(iv) payable as a penalty or as compensation

or damages for a breach of the agreement”

Have vou any suggestions, objections or

comments to offer on the proposed amendment?

1(b). The Law Commission proposes, in the interest
of clarity and simplicity, to define the expression

"Hire Purchase Price” in the following words:

" (d) ’Hire Purchase Price’ means the total
sum payable by the hirer under a hire purchase
agreement in order to complete the purchase of or the

acquisition of the property Iin the goods to which the
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dgreement relates and includes any sum pavable by the
hirer under the hire purchase agreement by way of a
deposit or other initial payment {(whether paid by the
hirer or any other person on his behalf and whether
paid in cash or in any other manner) and also

includes the hire purchase charges but does not

include any sum -~

(i) payable as expenses for delivering the
goods to the hirer and the installation
thereof, in accordance with the terms of the

agreement,

(ii) payable as any fee, in respect of the
goods and the agreement for the purposes of
regiétfation or otherwise under any law for

the time being in force,

(iii) pavable as insurance premium, and

(iv) pavable as the penalty or as compensation

or damages for a breach of the agreement”.

(The portion underlined is added with a view
to remove any doubt whether the "hire purchase price”

includes "hira purchase charqes” or naot)



'-;ﬁg)“'i'and ‘the foIloning Clause (f) be inserted

"
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Have you any suggestions, objections or

comments to offer on the proposed change?

ﬁ(a). 'Tha Law Commission proposes that the existing
Clause (b) of sub-section (1) of Section 4 in the Act

be substituted by the following clause :-—

“(b) Cash price of the. goods as defined in

clause (e) of Section 7(1)".

What are vyour suggestions, comments and

objections to the above proposal?

3(a). The Amendment Bill proposes to introduce
clause (f) inh Sub-section (1) of Section 4 to the

following effect:-

"{f) Such additional particulars as may be

‘prescribed” .

The Law Commission proposes to recommend that

tha proposed Clause (f) be re-lettered' as " "Clause

theroin.



"(f) The name of the owner of the goods and
.his address, the name of the hirer of the
goods and his address, the name and addresses
. of the sureties, if any, and the place where

the hire purchase agreemsnt is executed."

Have you any objéctions or sudgestions to the

above proposal?

3{(b). The Law Commission proposes to recommend that
after sub-section (1) of Section 4, the following
sub-section (iA) be inserted:-

“(ia) The hire purchase agresment wshall be
exgcUted in two sets, signed by both the
parties, qnd_oﬁe such set shall be handed over
to the hirer immediately after the execution

of the agreement".

Have you any suggestions or vbijections to this

broposal?

1}

4, The Amendment Bill propoées to substitute

- stb-8ection (2) of the Act, 4as proposed in sec.

4{11) of the Amendment Bi1l1. Have you any objections

or suggestions to offer in this behalf?

]



-z 25 2z
. 5. The 19872 amendnent Hill proposes  suxiensive
- changes in Section 7. 8o far as sub -seclion (1) is
concerned, bthe Tollowing are Lhe changes proposed by
the amendment: Bill:z-
. (i) clause {a) bto be omitkedd:
v (ii) clause (b) to be re-lettered as clause
(a), and after such Clause (a) the following
Clanze (b} is to be inserted:-
"(b) "hire-pi chase chatges”, in relation
= to a hire-prichase  agreement for  any
agnodz,  meanas  the difference between the
nel hire-purchase price and nek cash
price of zsuch goods”
- (iii) conseauential changes in Clause (c);
(iv) omission of Clause (d);
.- (v) re-lettering Clause (e) ik the act as
.. ‘clause (d)"  and subsi:itu_:ti(ﬁq.’éif' the entire

matter beginning with the worcdl fféﬁs". and in

ite place substiltution of the words “less any

deposit as defined in Cltanse (a)" -

—



"
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(vi) in the place of the existing clavse (f)
in the Act, substitution of the following
clause (e): "Statutory hire purchase charges”

in relation to a hire purchase agreement means

the amount calculated in accordance with the

+

provisions of sub-section (2)".

Have you any éqggestions, - objections o

comments to offer with respect to the above changes?

_6..‘I'

" The Law Commission pfoposes to recommend that

the Hefihitions in sub-section (1) of Section 7 be

substituted . altogether with . the followiﬁg
-definitions:- - - :‘
(a) - "cash price Ofagoods“ means the price at which ..

- a prospective buyer may, at the date of the

. (b)

hire purchase agreement, purchase the goods

for cash”;
'

te

"deposit” ﬁeans any sum payable bf the hirer
under the hire-purchase agreement by way of
deposi£ or other initial payment or credited
or t6 be credited to him under the agreesment

on account of any such deposit or payment,

whether that sum 1is to be or has beaon



discharged by pezment of monaey or by transfer
or delivery of goods or by any other means”;’

LA

«v.. [No Change]

(c) ~ "hire purchase charges” means the ' difference
between " the balance hire purchase price and

the balance cash price of the goods":

A (d)- “balanpe cash price of.goods” means the cash

I

price of goods less any deposit”;

(e) "balance hife pdrchase price” means the hire

purchase price less any deposit”;

(f) "hire-purchase charges” means the difference
| between the balance hire purchase price and

¢ :“the balance cash price of the goods”:

(@) .. fstatdtdryf hire purchase charges” means the
" ‘amount as’ determined by the formula contained

in sub~s§qfion,$2)":

The above changes are proposed to be
recommended to bring in simplicity and clarity in the
definitions. Have you any suggastiohs, objections or

comments to offer oh_the aforesaid proposed changes?

Cpe
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f(a)Y., The fimecdment 9}11 proponen Lo bt boate
sub-section (2) altogetﬁer as mentionad In the ®ill.
The Law Commission is of the opinion that it is &
vary welcome amendment/substitutlion. Have you any

suggestions and objections to the sald substitution?

7(b) With a view to explain the formula contained
in sub-section (2) of Section 7, and to make it
easily understood by all concerned, the Law
Commiﬁsion proposes to recommend to add the Following

illustration at the end of sub-section (2):-

Illustration to  sub-sections (1) & (2): & hirer

purchases a car from 8 owner on hire purchase basis.
The cash price of the car is Rs.65,000/~. A pays a
deposit of Rs.15,000/- on the date of hire purchase
agreement which means that Rs.50,000/~ is the balance

cash price of the qoods (gar). The rate of interest

permitted by this section is 18% per annum and the
period of agreement agreed between the parties is
five yvears, payable in 60 equal monthly instalments.
Accordingly, the statutory hire purchase charges in

this case would be Rs.45,000/arrived at in the

following manner-



s
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The hire purchase charges can not exceed the

statutory hire purchase charges. Thus in this

illustration, the hire purchase price is Rs.65,000/-

plus Rs.45,000/- = Rs.1,10,000/-. The balance hire

(deposit) = Rs.95,000/~-. This sum of Rs.95,000/- is

payable in 60 monthly instalments.

Further this amount of Rs.45,000/-, being the

statutory hire purchase charges should be worked out

by the parties on the date of entering into the hire
purchase agreement and should be mentioned in the

agreement. as such."

it may be mentioned that in the above
illustration, various expressions which are defined
in sub-section (1) of Section 7 (as recommended by

Law Commission) have been duly underlined.

Have you any suggestions/objlections or
comments to offer to the proposed insertion of

illustration to sub-sections (1) and (2).



7(c) Alternatively, is ‘ip advisable to omit
sub-section (2) of section 7 altogether (tagether
with the proposed illustration) and provide simply,
~aince the provisioné of the Bill seek to apply a
Flat rate formula,- that the owner shall not charge,
stipulate or collect hire-purchase charges in excess
of the amount calculated at the rate of 18% per annum
(or if a lower rate is specified under sub-section
(3), at such lower rate) on the balance cash price,
payable during the period, expressed in years and
fractions of vyears, és the casé may be, that elapses
between the date of agreement and Lhe déte on which
the last hire purchase instalment is payvable under
the agreement. Provided that such amount calculated
shall be payable In equated periodic instalments.
Then there will be consequential modification in
ciause (9) by deleting words “by the formula

contained in sub-section (2)" and substitubing by "by

subsection (2)".

B. In sub-section (3) of Section 7, the aAmendment:

BEVE proposes Lo dalebe bl Tolkowlng words: “hafng

a rate which shall not. be lesa than 10% per annum” .
Have you any suggestions or objections to

of fer in this behalf.



9. The \Law Commission proposes to recommend that
siub-section (1) of after Section 7, a new sub-section

*1Aa" be inserted in the following térms:-—

“any étipulation in the agreement of hire
purchase with the hirer to pay hire purchase
chargeé in excess of the statutory hire
purchase charges as specified in sub-éections
(1) and (2) of section 7 shall bé null and
void and shall not be enforceable. Qny_owne%
collecting hire purchase charges over and
above the statutory hire purchase charges
shall refund the excess amount collected, with
interest @ 18%, to the hirer, immediately
after it is collected or whenever it is
demanded by the hirer. If, the owner fails to
discharge this obligation: it shall be open to
the hirer to approach the court for recovering

the said excess amount with interest”

The Law Commission further proposes to
recommend that in view of the said insertion of
sub~saction 1A to the existing sub-sections (4), (5)

and (6) of Sectibn 7 in the Aact may be deleted.

Have you any suggestions, objections or

comments to offer to the proposed recommendations?
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10(a). The amendment $ill proposes to delete the
existing sub-section (2) and the Explanation appended
thereto in Section 2 of the Act and in its place
substitute a new sub-section (2) as contained in
Section 6 of the amendment Bill. Law Commission

agrees with the said amendment/substitution.

Have you any suggestions, objections and

comments to offer on the proposed amendment?

10(b) With a view to make the formula contained in
new sub-gsection (2) of Section 9 easily
understandable, the Law Commigsion proposes to
recommend the addition of the following illus%ration

in sub-section (2) in the following terms:-

"Illustration:- For the purpose of this

illustration, the very same facts as are
mentioned in the illustration proposed to be
added to sub-sections (1) and (2) of section 7
are being adopted. The object of sub-section
(2) of section 9 is to ascertain the amount of
rebate in a given case. In the aforesaid
illustration, the hiref wants to complets the
purchase of goods by tendering to the owner

the balance of the hire purchase price after



the completion qf and at the end of a period
of three years. The rebate he is entitled to

in such a situwation is the following:-

A5,000 X 24 months X 2%

60 X 61

The working of the above formula leads to an
amount of Rs.7377.05, which is the amount of rebate

1.0 which the hirer is entitled to.

Have you any suggestions or objections to the

proposed recommendation?

11. The amendments proposed by the fmmendment Bill
in Seclkions 10 and 12 are merely formal. Similarly,
the amendments proposed in  sub-section (1) and
suttb—section (?) of Section 17 are also formal. The
Aamendment Bill, lhowever, proposes to inserk
sib-secktion (5) in Section 17 as set out in section

2{¢) of the Bill.

Have you any suggestions, objections or

-

commnents to ol fer to the above amendment?
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1z, While, the amancmenks proposed by Lhe
Amendment RBill in sections I8, 19, 20 and 21 are
formal, the amendments proposed in secltion 23 are
material . Even hevre the amendments proposed in
sub-section (1) again are Formal but the addition of
sub-section (1A} in section 23 may call For your
cgmments. The proposed amendments are set out in

section 14 of the dmendment Bill.

Have vou any objections, suggestions or

commenks to offer?

15, The taw Commission proposes to recommend that
in view of the new sub-section (1A) recommended by ik
to be added in Section 4, the existing clause (a) in
sub-section (1) of section 23 of the AHAct may be
deieted, in which case sub-section (1} of section 23

shall read as followsz:-—

"{1) It shall be the duty of the owner to
supply, free of cost, a true copy of the hire
purchase agreement, signed by the owner, to
the surety, where there is a contract of
guarantee, on demand made at any time before
the final payment bas been made under the

agreement” .



Have vou any suggestions or objections to

offer to the proposed recommendations?y

14, The aAmendment Bill proposes to add Section 32
in the Act to confer upon the Central Government the
power to make the Rules. Similarly, it proposes to
add section 33 to confer upon the Centratl Government
the power Yo remove difficulties, | The proposed
sections 32 and 33 are set out in section 16 of the

amendment Bill.

Have you any suggestions, objections and

comments to offer on the above additions?




Arescuns =3

-u
et
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THE HIRE-PURCHASL ACT, 1972

L

. No., 26 or f97i

[Bth June, 1972]

An Act to define and regulate the righrs and duties of partics to hire-
purchase agreementts and {or mattelb connected tllClerth or

incidental theteto.

Be it enacted by Parliament in the 'l‘wenly-tlnrd Year of the Kepublie

of India as follows:—

CHAPTER I

PRELIMINARY

1. (1) This Act may be called the Hire-purchase Act, 1973.
‘ {2) It extends to the whole of India except the State of Jammu and
Kashmir. )

~ (3) It shall come into force on such date as the Central Government

may, by netification in the Official Cazette, appoint.

2. In this Act, unless the context otherwise requires,—

{a) “contract of guarantee™ in relation to any hire-purchase
agreement, means a contract whereby a person (in this Act refer-
red to as the surety) guarantecs the performance of all or any of
the hirer’s obligations under the hire-purchase agreement;

(b) “hire” means the sum payahle periodically by the hirer

under a hire-purchase agreement;

152
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{c) “hire-purchase agrcement” means an agreemenl vnder which
goods are let on hire and under which the hirer has an optivn to
purchase them in accordance wilh the terms of the agreement and
includes an agreement under which—

(i) .possession of goods is delivered by the owner thereof
to a person on condition that such person pays the agreed amount
in periodical instalments, and

(ii) the properiy in the goods is to pass to such person on
the payment of the last of such instalments, and

{iii) such person has a right to terminate the agreement at
any ‘time before Lhe property so passes,

{d) "hire-purchase price” means the lotal sum payable by the
hirer under a hire-purchase agreement in order to complete the pur-
chase of, or the acquisition of property.in, the goods to which the
agreement: relates; and includes any sum so payable by the hirer
under the hire-purchase agreement by way of a deposit or other
Initial payment, or credited or to be credited to him under such
agreement on account of any such deposit or payment, whether that
sum is to be or has been paid to the owner or to any other person or
is to be or has been discharged by payment of money or by transfer
or delivery of yroods or by any other means; but does not include any
sun paysble as a penalty or as compensation or damages for a breach
of the agreement;

(e} “hirer” means the person who obtains or has obtained pos-
session of goods from an owner under a hire-purchase agreement, and
includes a person to whom the hirer’s rights or liabilities under the
_agreement have passed by assignment or by operation of law;

(f) "owner” means the person who lets or has let, delivers or has
delivered possession of goods, to a hirer under a hire-purchase sgree-
ment and includes a person to whom the owner’s property in the
goods or any of the owner's rights or liabilities under the agreement
has passed by assighment or by operation of law;

(¢) cach of the words and expressions used and not defined
in this Aet but delined in the Indian Conlract Act, 1872 or the Sale
of Goods Act, 1930 shall have the meaning assigned to it in that Act.

N CHAPTER 11
FORMS AND CONTENTS OF HIRE-PURCHASE AGREEMENTS

2. (1) Every hire-purchase agreement shall be—
(a) in writing, and
€)] s:gned by all the partxes thereto,

A ¢ BV, hire-purchase agreement shall be vmd if in respect thereof any
of the requirements specified in sub-section (I) has not been complied
with.

H Wheré there is a contract of guarantee, the hire-purchase agree-
ment shall be signed by the surety also, and if Lhe hire-purchase agree-
ment. ig- ot so sighed, the hire-purchase agreemcent shall be voidable at
the option of the owner.
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4, (!} Every hire-purchase agreement shall state——

(a) the hire-purchase price of the goods to which the agreement
relates; .

(b) the cash price of the goods, that is to say, the price at which
the goods may be purchased by the hirer for cash;

(¢) the date on which the agreement shall be deemed to have
commenced;

(d) the number of instalments by which the hire-purchase price,
is 1o be paid, the amount of each of those instalments, and the date,
or the mode of determining the date, upon which it is payable, and
the person to whom and’ the place where it is payable; and

(e) the goods to which the agreement relaltes, in a manner suffi-
eient to ideniifly them.

(2) Where any part of the hire-purchase price is, or is to be, paid
otherwise than in cash or by cheque, the hire-purchase agreement shall
contain a description of that part of the hire-purchase price.

{(3) Where any of the requirements specified in sub-section (I} or
gub-section (2) has not been complied with, the hirer may institute 2
suit for getting the hire-purchase agreement rescinded; and the court
may, if it is satisfied that the failure fo comply with any such require-
ment has prejudiced the hirer, rescind the agreement on such terms as it
thinks just, or pass such other order as it thinks fit in the circumstances

of the case.

5. Where by virtue of two or more agreements in writing. none of
which by itself constitutes a hire-purchase agreement, there is a bailment
of goods and the bailee has an option to purchase the goods and the re-
guirements of scction 3 and section 4 are satisfied in relation to such
agreemcents, the agreemonis shall be treated for the purposes of this Act
as a single hirc-purchasc agreement made at the time when the last of

the agreements was made.

CHAPTER III

WARRANTIES AND CONDITIONS, LIMITATION ON LIRE-PURCIIASE CI{ARGES AND .
PASSING OF PROPERTY

6. (1) Notwithstanding anything contained in any contract, in every
hire-purchase agreement there shall be an implied warranty-—

(o) that the hirer shall have and enjoy quiet possession of the
goods; and

(b} that the poods shall be free from any charge or encum-
brance in favour of any third party at the time when the property

is to pass. 1

{(2) Notwithstanding anything contained in any contract, in every
hire-purchase agreement there shatl be—

(a) an implied condition on the part of the owner that he has
a right to sell the goods at the time when ihe property is to pass;
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(b) an implied condition that the goods shall be of merchant-
able quality, but no such condition shall be implied by virtue of this
clause-~ v _

{i) as regards defccts of which the owner could not reason-
~  ably have been aware at the time when the agreement was made,

or SR 91

{it) as regards defects specified in the agreement (whether
referred to in the agreement as defects or by any other descrip-
tion to the like effect), or

{iti)) where the hirer has examined the goods, or a sample
thereof, as rogards defects whlch the examination ought to have

revealed, or .

(iv) if the goods are second-hand goods and the agrcement
contains a statement to that effect,

{3} Wheré the hirer, whether expressly or by implication,—

(a) has made known to the owner the particular purpose for
which the goods are required, or

(b) in the course of any antecedent negotiations, has made that
purpose known to any other person by whom those negotiations were
conducted, :

there shall be an implied condition that the goods shaill be reasonably
fit for such purpose.

(4) Where the goods are let under a hire-purchase agreement by
reference {o a sample there shall be—
(2) an implied condition on the part of the owner that the bulk
will correspond with the sample in guality, and
~ -(b) an implied condition on the part of the owner that the hirer
will have a reasonable opportunity of comparing the bulk with the
sample,

(5) Where the goods are let under a hire-purchase agreement by des-
cription there shall be an implied condition that the goods will correspond
with the description; and if the goods are let under the agreement by
reference to a sample as well as by description, it shall not be sufficient
that the bulk of the goods correspond with the sample if the goods do not
also correspond with the description,

(6) An owner shall not be entitled {o rely on any provision in a hire-
- purchase agreement excluding or modifying the condition set out in sub-
section {3) unless he proves that before the agreement was made the
provision was brought to the notice of the hirer and its effect made clear
to him. -

{7} Nothing in this section shall prejudice the operation of any other
enactment or rule of law whereby any condition or warranty is to be
implied in any hire-purchase agreement,

T. (1} In this section,—

(o) “cash price instalment”, in relation to a hire-purchase instal-
ment, means an amount which bears to the net cash price the same
proportion as the amount of the hire-purchase instalment bears to
- the total nmount of hire-purchase price;

ILimita-

tion on

hire-
purchage

charges,
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(b) “deposit” means any sum payable by the hirer under the
hire-purchase agreement by way of deposit or other initisl payment
or credited or to be credited to him under the agreement on account of
any such deposit or payment, whether that suun is to be or has been
discharged by payment of money or by transfer or dehvexy of goods
or by any other means, . .

- {¢) “net cash price”, in"relation to, goods compused in a hire-
purchase agreement, means the cash price of such goods as required
to be specified in the hire-purchase agreement -under clause (b) of
sub-section (1) of section 4, less any deposit as defined in clause (b);

{d) “nei hire-purchase charges”, in relation-to a, hire-purchase
agreement for any goods, means the diflerence betwaen the net hire-
purchase price and the net cash price of such goods

(e) “net hlre—purchase price”, in relation to goods comprised in
a hire-purchase agreement, means the tolal amount of hire-purchase
price of such goods as required to be specified in the hirve-purchase
agreement under clause (¢} of sub-section (1) of section 4 less-—

(i) any amount which is payable to cover the expenses of
delivering the goods or any of them to or to the order of the
hirer and which is specified in the agreement as included in the
hire-purchase price; :

(i) any amount whicli is payable to cover regislration or
other fees under any law in respect ol the goods or ihe agree-
ment or both and which is specified in the agreement as nmluded
in the hire-purchase price; and

(i) any amount which is payable for insurance {other than
third party insurance) in respect of the goods and which is speei- .
fied in the agreement as included in the hire-purchase price;

(J) “statutory charges”, in relation io a hire-purchase agreement,
means the agpregate of e amounis caleulated in accordance with
the provisions of sub-scciion (Z) as statulory charges in respect of
each of the cash price instalmenls corresponding to each of the hire-
purchase instaiments under the agreement. |,

{2) The statutory charges, in respect of a cash price mstalment shall
be an amount calculated at the rate of thirty per centum per annum or,
if a lower rate is specified under sub-section (3), at such lower rate, in.
acccudance with the following formula:—

+ oo CIXRXT . [
SC= oo : :

. 1oy S

‘where,—SC,—represents the slatutory charges, N

Cl,—represents lhe amounl of cash price mstalmenf'
\ . -expressed in rupees or {ractions of rupees;

R,—represents -the rate; and

T,—represents the time, expvessed in years and frac
lions of years, that clapses between the date of the
agreement and the date on which the hire-pur-
chase instalment corresponding to the cash price
instalment is payable under the agreement.

(3) The. Central Government may, by notification in the Official
Gazette, and after consultalion with the Ticserve Bank,of India, specify

—
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the rate per centwm per annum, being a rate which shall not be less than
“ten per centunt per anmym, at which siatutory charges may be cal-
‘culated under sub-section (2) and different rales may be so specified in
respect of hire-purchase agreements reiatmg to different classes or sttb-
classes of goods.

(1} Where the net hire-purchase charges in relation Lo o hive-pur-
chase agreement exceed the statutory charges in relation io such agree-
ment calculated in accordance wilh the provisions of sub-section (2),
the hirer may, by notice in writing to the owner, either elect to treat-the
- agreement as vold or to have his liability reduced by the amount by
“which the net hlre-purchase charges exceed the siatutory charges
aforesaid.

(5) Where a hirer eIects in accordance with the provisions of sub-
_'sectxcn (4), to treat- the hlre~purchase agreement as void, the agreement
shall be void, and the amounti paid or provided whether by cash, cheque
or other consideration, by or on hehalf of the hirer in relation to the
agreement shall be recoverable by the hirer as a debt due to him by the
, OWICr.

{6) Whete the hirer elects to have his labilily reduced by the amount
referred to in sub-section-(4), his lability shall be reduced by that
‘amount and that amount may be sct off by the hirer against the amount
‘that would otherwise be due under the agreemeni and, to the extent to
which it is not so seét off, may be recovered by lhe hirer as a debt due
te him by the owner.
» 8. Subject to the provisions of this Act, the property in the goods
to which a hire-purchase agreement relates shall pass to the hirer
only on the complehon of the purchase in the manner prm'lded fn the
_ agreement

CHAPTER 1V
.RIGHTS aND OBLICATIONS OF THE HIRER

9. (1) The hirer may, at.any time during the continuance of the
hire-purchase agreement and after giving the owner not less than
fourteen days' notice in’ wnting of his intention s¢ to do, cumplete the
“purchase of the goods by paying or tendering to the owner the -hire-
purchase price or-the balance thereof as reduced by the rebate cal-
_culated in the manaer pruvxded in sub-section (2},

) 1

{2y The rebate for the purpoqes of sub-section (1) shall he ‘equal
~ to two-thirds of an amount which bears to the hire-purchase charges
the same. proportion -ns. the balance of the hlre-purch'\sefpnce not yet
.due bears to the hire-purchase price, -

. Bxplenation—In" thls sub-section, "hire-purchase charges” meang’ the
d:ﬂerence betweeriithé hire-purchase price and the cash price as stated
in ‘the hire—pnrchnse agreement I L

‘ (3) The proﬁs;ons of. this qection sbaH have effect nﬂ‘twithstand
ing anything to the contrary contained in the hire-purchase agreement,
‘but where the terms of the agreement entitle the hirer to o rehaie
higher than that allowed by this section. the hirer sha]l be entitled to

the rehate provided by the agreement.

Passing
ol pro-

perty.

Right of
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10. (1) The hirer may, at any lime belore Lhe final payment under
the hive-purchase agreement falls due, and after giving the owner
not less than fourteen days’ notice in writing of his intention so to
do and re-delivering or tendering the goods to the owner, terminate
the hire-purchase agreement by payment or tender to the owner of
the amounts which have accrued due towards the hire-purchase price
and have not been paid by him, including the sum, if any, which he
is liable to pay undes sub-section (2). '

(2) Where the hirer terminates the agreement under sub-section
(1), and the agreement provides for the payment of a sum named on
account of such termination, the liability of the hirer to pay that sum
shall be subject to the following conditions, namely: —

(a) where the sum total of the amounts paid and the amounts
due in respect of the hire-purchase price immediately before the
termination exceeds one-half of the hire-purchase price, the hirer
shall not be liable to pay the sum so named;

(b) where the sum total of the amounts paid and the amounts
due in respect of the hire-purchase price immediately before the
termination does not exceed one-half of the hire-purchase price,
the hirer shall be liable to pay the difference between the said sum
total and the said one-half, or the sum named in the agreement,
whichever is less. '

(3) Nothing in sub-section (2) shall relieve the hirer from any
liability for any hire which might have accrued due before the termi-
nation., .

(4) Any provision in any agreement, whereby the right conferred
on a hirer by this section to terminate the hire-purchase agreement
is excluded or restricted, or whereby any liability in addition to the
liability imposed by this Act is imposed on a hirer by reason of the
termination of the hire-purchase agreement by him under this section,
shall be void.

(5) Nothing in this section shall prejudice any right. of a hirer to
terminate a hire-purchase agreement otherwise than by virtue of this

section.

1L. A hirer who is liable to make payments in respect of two or
more hire-purchase agreements to the same owner shall, notwith-
standing any agreement to the contrary, be entitled, on making any
payment in respect of the agreement which is not sufficient to dis-
charge the total amount then due under all the agreements to appro-
priate the sum so paid by him in or towards the satisfaction of the
sum due under any one of the agreements, or in or towards the satis-
faction of the sums due under any two or more of the agreements in
such proportions as he thinks fit, and, if he fails to make any such
appropriation as aforesaid, the sum so paid shall, by virtue of this
section, stand appropriated towards the satisfaction of the sums due
under the respecilve hire-purchase agrcements In the order in which

the agreements were cntered into. .
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12,~(4) The hirer may assign hig right,-iitle and; interest .under the Ascign-

hlre—purchase agreement , with the.consent of the owner, oF; 1i hjs con- wentand
'sent s unvcasonably withheld, without his consent.. ., : D :ifa“nf‘sg;‘s

1. (2) Except'as 'otherwise provided in this sectidh, no payment or other ijiié;;:'“m

- gonsideration shall be required by an owfié’for his'consent to an assign- | ¢oc.c¢
ment under sub-section (I}, and ®Here 4n ownerrequires any stch Pay- under

«.jrent or, other consjderation for his consent, that consent ,ishalll b,c ::_l?emed glﬁ:lc;-émr-
d0 be. unreasonably. withheld. | . . w4 oot agrég- |
"4 (3) Where 'on'a request bemg Tindé b&"»a hn‘ert in t‘nfs behali the ment.”
owner fails or refuses’'to give his’condent 'td 'tindssignment. under sub-
gection (I} the hirer may apply to the court for an order declaring that

= the consent of the'owher to'tite assipriment Has been unréasonably* with-
“Yeld, and ‘whiefe sudhi'an oddet i¥'made the consent'shall:be deemed to he

!mreaqnmb‘ly withbe'id"" T LN S T P NS S .

N LTI

Emlanatmn In pm ‘;ilb-soctmn" “conrf" mmm a cnurt whrch would
have jumdlctwn to  entet riain a suit fm- the yolef chlmu! in ll'.e 1pphm-
ti!)l') s ERIN 1Y J TS . T

[TEPTRRNUEEE T PU R N T i e Vit
(4) Asa conditlon of granting such cunsent the owner may stipulate
,-4hat ali defaults under the hire- purtEh'\f;e agreement shall be made good
and ‘may require tie }ﬂre’r and tho aqq:gnee 16 ‘bxecute and ddlivet to the
ownef an asssgnmen{ '1grecment in a Jorm’ '!pprnved hy thc oWher, where-
by, without aﬂectmg "the cnntmumg perqonal habxhiy of the hirer
in such respects the aqmgnee ‘agreos with the ‘Swner to bé persnmlh
‘Hable'to pay' tHe' MEtalmdénts of hire ‘Yehiaining unpaid:and to perform
and observe all other stipulalions and conditionis“6f the hite-purchase
agreement during. the ‘residug’ .of the.term thereof and whercby the
~=qssignee .indemnifies, the hirer in, respect. of such Jiabilities. -, .
M_‘ (5} The' nght ‘Yitle und mtmmt of ¢'hirer imdee o hireipurehnse
*hgreement shall be ‘capable of phssing by 'dpieration of Jaw to the legal
rcpresentatwe of the hirer hut nathing in this quh-qeéhon shall relicve
“4h& Tegal representativé from: compliance: with the. provisions of the hire-
purchase agreement. - i :

i KL -t

E:rplanatron “In this %ub«sechﬁn “the ' expressmn “leual 'representa-
livo" has the same meaning as in clause (TI) of qectmn 2 of Eho Code of

5 ol 1500 !Cn{ﬂ Procedure 1(108 R

el - N IR TE TR .i
{6) The prov:smns of this. sectmr; qha]).app]v nothth‘standmp any-

thing to the crmtrary contamcd m the hlre-purch'\so agreement
. RN [

Y

‘lSa Sub_',ect to the provisions of this Act, a h;rqr shqll; be bound—- Ohliga-
TR BETLE I, S tiong of
(a} to pay the hire in accordance wuh 'the’ agreement and hirerlto

. (b)) othexwisg to QOTPP‘YHW“h,_Ehe terms of the %ﬁﬁe‘?!{n?}’} f;'i':g’y

C agreas

i . } ~ e ' ment.

' %! £'5 ‘Bontie 1 ine cém‘rra ,‘“‘ .

14 ( Y A hrer m th? abfencg‘n & Comtict 3 he cohtr Ty Oblige-

IO (a) »shall be bound. to- take: as much, eare of the goodq to which :::;‘;r‘;:

the hire-purchase,agreemcnt‘re]afes as a.man of ordmary.pmdence respect

would unde smnlar mrcurm;tmces talkke of his own grmdc: of the of care
1 nd v'ﬂne* MR e to be
Vsame, bu'!k qual fty a o e ¢

e e goods,

25 Law—22
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(b) shall not be réspoustble for the loss, destruction ot deterio-
ration of the goods, if he has taken the amount of care thereof des-
cribed in clause (a).

(2) The hirer shall be liable {0 make compensation to the owner for
any damage caused by failure to take care of the goods in accordance
with the provisions of sub-section (1). :

15. If the hiver makes any use of the goods to which the hire-putrchase
agrecment relates which is not according to the conditions of the agree-
ment, the hirer shall be liable to make compensalion to the owner for any
damage arising to the goods from or during such use.

16. (1) Where by virtue of a hire-purchase agreement a hirer is under
a duty {o keep in his possession or control the goods to which the agree-
ment relates, the hirer shall, on reccipt of a request in writing from the
owner, inform the owner where the goods are at the time when the in-
formation is given or, if it is sent by post, at the time of posting.

(2) If the hirer fails without reasonable cause to give the said infor-
mation within fourteen days of the receipt of the notice, he shall be
punishable with {ine which may extend to two hundred rupees.

17. (I) Where the owner seizes under clause (c) of section 19 the
goods let under a hire-purchase agreement, the hirer may recover from
the owner the amount, if any, by which the hire-purchase price falls
short of the aggregate of the Iollowing amounts, namely: —

(i) the amounts paid in respect of the hire-purchase price up to
the date of seizure;

(i) the value of the goods on the date of seizure,

{2) For the purposes of this section, the value of any goods on the
date of seizure is the best price that can be reasonably obtained for the
goods by the owner on that date less the aggregate of the following
amounts, namely -

(i) the reasonsble expenses incurred by the owner for selzmg
the goods; - :

(#) any amount reasonably expended by the owner on the
storage, repairs or maintenance of the goods;

(ii{) (whether or not the goods have subsequently been sold or
otherwise disposed of by the ownmer) the reasonable expenses of sell-

ing or otherwise disposing of the goods; and o i

(iv) the amount spent by the owner for payment of arrears of
taxes and other dues which are payable in relation to the goods under
any law for the time being in force and which the hirer was liable to
pay. .

(3) If the owner fails to pay the amount due from him under the
provisions of this section or any portion of such amount, 1o the hirer
within a period of thirty days from the date notice for the payment of the
said amount is served on him by the hlrer the owner shall be liable to
pay interest on such amount at the rate of twelve per.cent ver annum

from the date of expiry of the said period of thirty days.

. -
(4) Where the owner has sold the goods seized by him the onus of
proving that the price obtained by him for the goods was the bhest price
that could be reasonably obtained by him on the 4th date ot seizurte thall

-

lie upon him. : ' -
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CHAPTER V _ .
RIGHTS AND OBLIGATIONS OF TUE OWNER

18. (1) Where a hirer makes more than one default in the payment of Rights
hire as provided Jn the hire-purchase agreement then, subject to the pto- of ownet

visions of section 21 and afler giving the hirer notice in writing of not ;':h:::;

less than— . X hire-puts
(i) one week, in a case where the hire is payable at weekly or c;:;se;_
lesser intervals; and ment fot
. default
(ii) two weeks, In any other case, . ;: :,.,.
the owner shall be entitled to terminate the agreement by giving the ﬂ}entﬂf
h}m notice of termination in writing: | 3.::.13;. |
Provided that if the hirer pays or tenders to the owner the hire in ;:3::_1“‘::;:

arrears together with such interest thereon as may be payable under the ot express
terms of the agreement before the expiry of the said period of one week condi-
o, a8 the cage may be, two weeks, the owner shajl not he entitled to ter- tions.
minate the agreement. '

-t

{2) Where & hirer—

{a) does any act with regard to the goods to which the agree-
- ment relates which {s inconsistent with any of the terms of the
agreement; or '
(b) breaks an express condition which provides that, on the
breach thereof, the owner may terminate the agreement,

the owner shall, subject to the provisions of section 22, be entitled
to terminate the agreement by giving the hirer notice of termination in
writing. '

"' 19. Where a hire-purchase agreement is terminated under this Act, gignts
then the owner shall be entitled,— of owner

) : on ter-
(a) to retain the hire which has already been paid and to recover nﬁmuun, :

the arrepra of hire due:

Provided that when such goods are seized by the owner, the re-
tention of hire and recovery of the arrears of hire due shall be sub-
ject to the provisions of section 17;

- (b) subject to the conditions specified” in clauses (a) and (b)
-of sub-section (2) of section 10, to forfeit the initial deposit, if 8o
provided in the agreement; ’

(¢} subject to the provisions of section 17 and section 20 and
subject-to any contract to the contrary, to enter the premises of the
hirer and seize the goods;

(d) subject to the provisions of sectlon 21 and section 22, to re-
cover possession of the goods by application under section 20 or by
suit;

{¢) without prejudice to the provisions of sub-section (2} of
gection 14 and of section 15, to damages for non-delivery of the goods,
from the date on which termination s effective, to the date on which
the goods are delivered to or s¢ized by the owner.

-
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20. (1) Where gouds have been let under a hire-purchase agrecment
and the statulory proportion of the hire-purchase price has been paid,
whether in pursuunce of the judgment of a courlt or olhelwlse, or
tendered by or on bLhalE of the hirer or _any sufely, the OWIILI' * shall
ot enforee any llght lo récover ]_)ObseSSlon ol tlie goods frdm the hirer
otherwise than in accordance with 'subisection' (3) “or by ‘suit.’

Exptanation—ln this scction, “stalulory proporiion” means,—

(1) one-half, “whele the hire-purchase price is less thml filteen
thousand rupees; and

(it) three-fourths, wliere the hire-purchase price is notiless than
filteen - thousand .rupees;

Provided that in the case of motor vehicles as defined in thé Motor
Vehicos -Act, 1939, ‘.'stalu_gory_ proportion” shall mean,—
(2} one-hali, where the hire-purchase price, is, .less , than_ five
thousand rypecs;
(i)} three-lourths, where the hire-purchase price is not less than
five thousand rupees but less than fifteen thousand rupees;

(iii) three fourths or such higher proportlon not exceedmg nine-
tenihs as the Central Government may, by nolification in the Official
‘Gazette, specify, where the hire-purghase price is not less than fifteen
thousand rupees,

(2) 1f the owner recovers possession of goods in contravention of the
provisionsi of - sub-section (1), the'hire-pyrchase' agréement; if not pre-
viously terminated, shall termiinate, vand—

(¢} -ihe hirer shall be released from all liability under.the agree-

. ment and shall: be entitled to.recover from the owner all sums paid

by the hirer under the agreement or under any security given by

him in respect thereof; and

(b) "the surely shall’ be entitled to recover from the owntr all
sums paid by him under the conlract of guarantee‘of 'under any
.secyrity given. by, him in respect,thereof,

(3) Where, by virtue of the provisions .of 'sub-section (1), the ‘owner
is precluded from enforcing a right to recover possession of:the goods, he
may make an,appligation for .recovery of,possession of the goois to any
court having jurisdiction to entertain a,suit for:the. same.relief,

- (4),Lhe provisivns of this section shall not apply in any case in which
the hirer, bas ierminated. the. agreement by .virfue of any right vested in
liim,

21. Where the - owner,  alter he has,lerminaled the hire-purchase
agrecment in agcordance with ihe provisions of sub-section (1) of section
18, institutes a suit or makes an application against the. hirer for the
recovery of the goods, and at the I aring of the suit or appllcatlon the

" hirer pays or tenders to the ownei the lire in arrerrs, together with

such interest thereon as may ‘be payable wnder the t(rms of’ the agree,
ment and the costs of the suit or application incurred sy the owner and
complics wilh such olher conditions, if any, as the court- may think it to
impose, the court may, in licu of making 2 decrce or urder for specific
delivery, pass an order rchemng the hires against the termmatlon and
theleupon the huor shall contmue in possession - -of the goods as if the
agreement had not been telmmated

4 o1 1939.
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. B . s, l- l
22 Where a hire.purchgse agreement has been terminated in accord- -[}lfalif:sl
ance willi the provisions ol clause (u) or clause (b} of sub-scction {2) of termina-

section 1§, no suit or application by the owner against the hirer [or the

tion tor
recovery of the goods shall lie unless and until the owner has served unautho-

M . is
on' the hirer a notllce in writing,— ;:: te;!r
) {u)'s'ﬁe‘cify'ing the particular breach or act complained of; and  breach of

express
{b) if the breach or act is capable of remedy, requiring the hiver condition.
to remedy it,

and the hirer fails, within a period of thirty days from the date of the

' Obliga-
service of the notice, to remedy the breach or act qf it Is capable of on of
remedy,

owner to
supply
1 &3 (1) It shall be the -duty of the owner to supply, free of cost, copies
& true copy of the hire-purchase agreement, signed by the owner,— ;an;l
.. . C nforma-
‘ {ay to the hirer, immediately after execution of the agreement: tion.
_ln'._and . . [ SR PR :

(b} ‘where there is 2 contract of guarantee, io the surety, on de-

mand made at any time before the final payment has been made
under the agreement.

(a) the amount paid by or on behalf of the hirer,

SIS (D) :the amount which has becom

e due under the agreement but
remains unpaid, and the dat

€ upon which each unpaid instalment he-
- . came due, and:the amount of each such instalment: ang

(c) the amount which is to become payable under the agreement,
and the date or the mad

, Instalment, =

.. (3), Where there is 1a failure
.he duties imposed b
default continues,—-

without reasonable caus

e {0 carry out
y sub-section (1), or sub-section (2),

then, while the

{1~ (d)'the 6wner shal} not ‘be entitled o
_+ --against the hirer or

PR
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CHAPTER VI
: Mls,cm.bmzbbs

24. Where an owner has agreed that any part of the h_ire-puréhasé price
may be discharged otherwise than by the payment of money, any such

discharge shall, for the purposes of section 10, scction 11, settion 17, section

20 and sectjon 23, be deemed to be a payment of that par¢ ot the hire-pur-
chase price.

» 25, (J) Where, during the continuance of the hire-putchase agreement,
the hirer is adjudged insolvent under any law with réspect to insolvency

" for the time being in force, the, Officia] Receiver or where the hirer is a

company, then in the event of the company being wound up, the liqu
dator, shall have, in respect of the goods which are in the possession of
the hirer under:the agreement, the same rights and obl:gations as the
hiver had in relation’ thereto,

- (2) The Official Receiver or the liguidator, as the case may be, may,
with the permission of the Insolvency Court or the court in which the
windizg up proceedings are pending, assign the rights of the hirer under
the agreement, to any other person, and- the assignee shall have all the
rights and be subject to-all the obligations of the hirer under the agreé-
ment,

. Explangtion.—In this section, “Official ‘Receiver” means an Officlal Re-
ceiver appoinied, under the Provincial Insolvency Act, 1920, and includes
any person holding. a similar. office under any other'law with respect to
insolvency for the time being in force.

26, Where goous have been let under a hire-purchase agreement, and
at any time thereaiter the owner makes a subsequent hire-purchase agree-
ment with the hirer, whether relating exclusively to other geoods or to
other goods together with the goods'to which the first agreement relates,
any such subsequent hire-purchase agreement shall not have effect in so
far as it affects prejudicially any right which the hirer wauld have had
by virtue of section 20 under the first agreement, if such subsequent hire-
purchase'agreement had pot been made. :

21. (1) Where, in a suit or apphcatmn by an owner of goods which
have been let under a hire-purchase agreement, to enforce a right to re-
cover possession of the goods from the hirer, the qwnqr proves that, be-
fore the commencement of the suit or application and after the right to
recover possession of the goods acerued, the owner made a request In
writing to the hirer to surrender the goods, the hirers possession of the
goods shall, for.the purpose:of the owner's claim to recuver possession

_thercof be deemed to be ndverse to the owner.

(2) Nothing in this section shall affect a claim for dainayes for couver-

sion.

5 of 1926,
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28, I, during ‘the subsistence of any restriction to which the enforce- fhirer’s
ment by an owner of a right to recover possession of goods from a hirer refusal
is subject by virtue of this Act, the hirer refuses to give up possession of :(:n:;::
the goods to the owner, the hirer shall not, by reason only of such refusal, gouds
be liable to the owner for conversion of the goads, not to be

conversion
in cer-
tain

coses,

29. Any notice required or authorised to be served on or given to an ﬁ?f:’ﬁl‘;‘m
owner or a hirer under this Act may be so served or given-— )

(a) by delivering it tn him personally; or

(b) by sending it by post to him at his last known place ol resi-
dence or business.

.- 30, Where 1thé Central Government is satisfied that having regard to— :’0"“;?:

(a) the short supply of any goods or;class of goods, or fm!’t .

. rom pro-
(b) the use or intended use of any goods or class of goods and the visions
persons by whom such goods or class of goods are used or intended to of se¢-

tions 4, 1,
Le used, or 10, 12

(c) the restrictions imposed upon the trade or commerce in any andi7

in cer-
goods or class of goods, or Lain

(d) any other circumstances in relation to any goods or class of °45%
goods,

it is nel:essarﬁr or expedient in the public interest so to do, the Central
Government may, by notification in the Official Gazette, dircet that clause
"1'(8) of sub-sébtion ‘(2) of sketloii' B, sectiont B, seétion 10, section 12 and
» section 17 or any of them shall not apply or shall apply with such modifi-
cations as may be speciﬁed in the notification, to hlre-purchase agreements

" yelating ‘bo ‘Suéh’ gobds 'or class ‘of goods.,! ' S L
.31, This Act shall not apply in relation to any hire-purchase -agree- Act not
. ment made before the commencement of this Activ.oiugy - - . 0 8 ::: E,t’,‘;{f
' ing
anree-

ments, -



