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DO No.6(3)(7)/88~1C (IS)

' | ~ LAW COMMISSION -
M.P.THAKKAR .
Chairman 4 , GOVERNMENT OF.INDIA

SHASTRI BHAVAN
NEW DELHL-110001.

To
Shri B.Shankaranand,
Minister for Law and Justice,
Government of. India,
Shastri Bhavan,
New Delhi.
o April 19, 1989

Dear Minister,

The Commission is forwarding herewith its

Cne Hundred Thirty-Second Report entitled:

"Need for amendment of the brovisions of
Chapter IX of the Code of Criminal Procedure,
1973 in order %o ameliorate the hardship and
mitigate the distress of neglected women,
children and pe ents,"

~

The subject of the report reflects the genuine
and deep concern of the community for the welfare
and protection of the legitimate economic rights of
the neglected wife, children and barents to claim
maintenance under Chapter IX of the Code of Criminal
Procedure. The Commission has undertaken this
exercise suo motu on realising that certain

- Provisions designed to relieve the distress of the

sufferingf wife, the helpless children and the aged
Parents unable to maintain,themselves, have become
outdated in some respects and are in need of being
attuned to the changed times. And on realizing that
Some of the provisions have created unforeseen and
unintended roadblocks in the way of the persons in
need of maintenance allowance,
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The approach of the Commission has béenftq.‘
diagonize the ailment and prescribe suitable remedy.

- The Commission has, therefore, examined the anatomy. -

of the concerned provisions and identified the )
deficiencies and inadequacies which have been revealed
in the course of the working of the provisions.
Having identified the problems, the Commission has
Proceeded to recommend gpprdbriate Solutioﬁé with

& view that the relevant provisions attain their
desired goal. It has been the endeavour of the
Commission to remove the bottlenecks, evolve an
expeditious procedure, and to make the scheme of

the provisions more ge8thetic in the sense of being
more just,

To express the hope voiced whilst concluding
the report, the Commission is confident that the
suffering and distress of the neglected women,
children, and parents, will be ameliorated in
great measure and they will heave a sigh of relief
if and when these recommendations are accepted
and acted upon.

With regards,

Yours faithfully,

(M.P,THAKKAR)

-~

ENCL: 132nd Report
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* CHAPTER T

INTRODUCTION

1.1. The profile. The focus ©of this report is on -

identification-and solution of’fhe problems faced

in_reco&ering_an'appropriate:monthly allowance for

maintenance by | the wrongéd wife (from . the'

husbangd) , the neglecteé chiléren (from their

father), and the helpless parents (from their
1

children) under section 125 of the Code of

Criminal Procedure, 1973.

1-2. How and why of the exercise. The concern of

the communify to ensure that a provision is made

(in the present case, to operate as an economic;
umbrella for the women, children and parents) does
not stcp short at making of it. It extends to
monitoring the working of the legislation with an

eye on making it more effective and efficacious.

The lesson learnt from the experience of the
working has to be meaningfully utilised in order
to:

(1) plug the loopholes or lacunae,

(2) remove the gaps,

(3) make good the deficiencies,

(4) vharmonise the anomalies, and

(5) overcome the ambiguities.



That 1s why the exercise is undertaken by the

: : . . : . i L
Commission  zue wett as & part of  1itsg wvitel

- i - . . - R -~ -
function <¢f reviewing ané revicing the Central

Accs of  significance ‘with the end in view to

uipdate the same tc the needs and compuisions i

the <changing scciety and chtargine times. Alsc
with the aiin ¢ strearlining the same to serve the

cbiect better and more satisfactorily I “he light

of the experience gained in the actual working of
tie nachinery evolved to solve the problems

tackled by tle lecislature.

1.5 Facets c¢f the mroblem. Tre wmaln areas in

which the working of ithe provisiun has revealed
the neec¢ for re-conditioning are:-

(%, The determination of the right to
maintenance and the cuantur. of the nmonthly
aliowance;

{(2) The procedural cdelay in securing a
verdict:

{3) The hardship exrerienced in
recovering the sur awarded by the court: ard

(4} The existence of certain yrovisions

which resuvlt in serious hardsl:iir and gr

"L

~
31}

ve

injustice.,

i.4. The Commission had issued a «iuestionnaire

corncerning the principal issues to which a large

nNo



number of responses were received. = It will  be

approgriate to proceedéd to examine the issues
concerning re-cenditioning. of the 'éoncerned
provisions. after dealing with. the guestionnaire

. . !
and the responses evcked by the same.
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CHAPTER II
QUESTICNNAIRE ISSUED BY THE CCMNISSICN AND THE
RESPONSES. EVOKED BY THE.QUESTIONNAIRE

on. the basié,of'the_preliminary study of the
problems arising inﬂthevcgntext_of sectioﬁ 125 of
thé Criminal'Prqcedyre'CQde, a quesfiqnnaire was
isspgd by the COmﬁissionc It was sent to a number
of organisations and it was also given press
publicity. The responées evoked by the
questionnaire have been analysed and the position
emergihg_ from the analysis of the responses is

being set out in the context of each questiorn.

QUESTICN NO. 1

1. (a) Sec.125 of the Code prescribes a ceiling
of PRe.506/- in awarding monthly
allowance for the neglected wife, child,
father or mother. Has the sum of
Rs.500/- not become unrealistic having
regard to the steep rise in the cost of
living and t e consequentia® inflation
since the ceiling was devised?

{b) Should the ceiling of Rs.500/~ not be
revised upwards from Rs.500/- to
Rs.1000/- cr Rs.1500/-?

Or

Would it be preferable tc do
away with riders like the ceiling on the
quantum of nonthly allowance etc., and to
provide instead thereof that the court
may direct payment of such mcnthly
allowance as the court may consider
just, fair, and appropriate taking into
account the need based requirements of
the neglected wife, child or parents
including the need for meeting future
emergency needs of such pexrson on  the
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ohe hand and the property income and

other resources of the person liable to -

pay such allowance on the  other. = In
doing so tlhie  court may - treat the
realisations of the séle Oor ‘encumbrances

.effected by the person liable to ray the

allowance within two years immediately
Preceding the application - for

naintenance and during the rendency of

the prroceedings thereafter as - his
existing assets.

Response, A vast majority expressed the

cpinion that the ceiling should be abolished andg
the cuantum of maintenance should be left for the
court to be determined in the light of facts and

circumstances of the case.

QUESTION NO 2.

2. The recovery of the monthly amount awarded by
the Court presents numerous difficulties and
poses several problens. The awvardee would
kave to oapproach the court everv time the
person liable to pay the allowance neglects
to make the payment. The awarcdee woulcd have
to engage a lawyer and to incur expenditure

in connection witt the payment of professional

fees and other incidental expenses once again
and frequently from time to time if payment
is withheld often, In order to recover the
amount in arrears, the awardee may well have
tc spend a few months! allowance, Under the
circumstances, would it not be desirable to
empower the court in its discretion to direct
the person 1liable to pay the allowance to
deposit monthly allowance for six months or
SO in advance in fit cases? '

Response, Ey and 1large tkre opinion was
expressed that the person liable to pay
maintenance shoulg be directed to deposit
maintenance amount for six months in advance.

(Note: Some suggested that the concerned person

R 5 e
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shculd be directed to make an advance deposit for

a period of one yvear whereas some suggested that
the pericd shoulé be restricted to three months or
that suchk order shculd@ be passed only in case of

defaultercs).

CUESTICN NO. 3

3. Section 125 contemplates award of monthly
allowance to a person on condition that he or
she is unable to maintain himself or herself.
The expression 'unable to maintain' has not
been defined. Would it not be cdesirable to
add an explanation to the effect that the
expression 'maintain' covers in its amplitude
not only the expenditure needed for food,
shelter, clothing etc, but alsc the sum
needed for being set apart in order to meet
future emergencies arising con account of
sickness, unemployment or scme other
misfortune? '

Response: A vast majority of the respondents
have supported the proposal that it should be
clarified by way of an Explanation in the statute
that the maintenance would cover in its amplitude
not only the expenditure needed for food, clothing
and shelter but alsc the sum needed for being set

apart in orcder to meet future emergencies.

QUESTION NO. 4

4, WWhether it needs to be clarified by way of
adding an explanation that whilst determining
the amount of monthly allowance not only the
present income of the person liable to pay
the allcocwance but also all his other
resources such as the property possessed by
him and his interest, if any, in joint
family properties should be taken into
account? And also that the gifts made by him
in the twelve months immediately preceding
the institution of the application claiming
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the maintenance and during the pencdency of

the proceediongs arising therefrom and ~the
sale preceeds or realisations from . the
-alienations rmade during this pericd should be
taken inte account? '
Resgohse: A vast najority of the responcents
have expressed the opinich that all the resocurces

cf the person liable for rayment of maintenance

should be taken into account.

CUESTION NO. 5

S Would it not be just, fair ang appropriate
that the menthly allowance ordered to be
payable is declared to be a charge on the
properties of the person liable to make
payment and recoverable also from the persons
inheriting the properties by testamentary or
non-testamentary succession to the extent of
the value of such inherited properties?
Response A large number of the respéndents

have expressed the opinion that avprovision for

creating a charge on t'!'se property or the estate of
the person 1liable to make ‘payment should be
incorporated in the Chapter pertaining to

maintenance.

QUESTION NO. 6

6 o Would it not be just, fair and apprropriate tc
provide that the amount of arrears cf
allowance will stand satisfied only by
actual payment to the entitled person or
upon the court being satisfied that the order
has been complied with by a voluntary
compromise Oor ' arrangement in writing
confirmed by the entitled person in Court?

Response: A majority of the respondents have

expressed the opinion in favour of the propesal.




CHAPTER 111X
IDENTIFICATION OF DEFICIENCIES AND ANOMALIES
IN CHAPTER IX CF CODE OF CRIMINAL PROCEDURE

AS PRESENTLY MOULDED AND CONSITCERATION CF
MEASURES FOR REDRESSING THE SAME

3.1. A number of problems have arisen in relation
to - section 125 of the Criminal Procedure Code,
173, as revealed in the course of the working of
the said provision. These cdeserve to be
highlighted and the measures for redressal deserve
tc be considered in order to eliminate the factors
giving rise to hardship and injustice in the

ccurse cof the operation of the provision.

3.2. Section 125, 1in so far as material for the
rurposes of the present discussion, may be
quoted:-

"125(1) If any person having sufficient
neans neglects or refuses tc maintain-

{a) his wife, unable to maintain
herself; or

{b) his legitimate or 1illegitimate
minor child, whether married or
not, unable to maintain itself: or

(c) his lecimate or illegitimate
child (not being a married
daughter) whc has attained

majority, where such child is, by
reason of any physical cr mental
abnormality or injury unable to
maintain itself; or

(d) his father or mother, unable to
maintain himself or herself,

T E TR 2R



3.3,

three

a Magistrate of the'first class may, upon

“proof of suchk negl:ect or refusal,  order such’

pPerson to make a monthly allowance for the
maintenance of his wife or such child, father

or mother, at such monthly rate ot exceedlng-
five hundrec rupees .in the whole, as such

Magistrate thinks fit, and tc pay:the. sane to

such person as the Maglstrate mav, f;qm} time .-

to time, cdirect:

Provided......

Explanation..,...

(2) Such allowance shall be payable
from the date of the order, or, if so
crdered, from the date of the application for
nalntenanceo

The present deliberations centre around

aspects which emerge from the provision as

it is presently moulded:-

(1) A magistrate cannot award
maintenance at g monthly rate exceeding
Rs.500 in the whc'e even when satisfied that
the claim for maintenance at a higher rate is
justified:

(2) A discretion is conferred on the
concerned magistrate to order payment cf the
maintenance allowance either frcm the date of
the crder or from the date of the application
for maintenance;rand

(3) In order tc enable a wife to claim

maintenance, the wife 1is required to

establish that she is unable to Vmaintain
herself, as enjoined by clause {(a) of section

125(1).

CELFIIT ST



3.4. Ceiling. The Commissién has examined, in
the fi.rst instance; the problem arising in the
context of the ceiling engrafted in the provision
which disables a magistrate fron awarding éon
allowance for maintenance at a ratc exceeding
Rs.500 per month. It appears to tke Commissiocn
that the fixation of the ceiling at the figure of
Rs.50C made in 1955, which had been retained in
i€73, coula hardly be said to be relevant any more
after a Fassage of mere than 30 years. The
consumer price index in 1955 was 10502 The
consurier price index in 1988 was 972e3 Thus, the
cost of living index has risen nine tines since
the ceiling of Rs.500 was devised. Taking irtc
account this factor, the ceiling would have to hc
raised from Rs.500 to Ps.4,500. This aspe~i L
therefore, been closely examined by
Commission. In thz first place, should there b:
ceiling when the law does not provide for a iloci:
It would appear to be somewhat unreasonable to Gu
SO, It has not been possible to ascertain what
weighed with the Legislature in engrafting =z
ceiling in the provision. A research made in tiue

context of the Objects and Reasons of the pilil

introduced in Parliament ard in the parliamentary

debates does not reveal the rationale of +thisg
provision. It wouldg, however, appear that
pcssibly the Legislature was desirous o3

10



engrafting a ceiling in view of the fact that what
was being provided was a summary iemedy by
recourse to a court constituted under the Code of
Criminal Procedure. The recourse to civil court
for ‘,claiming naintenance in a regular civil
proceeding being available to a litigant, possibly
it was considered expediént to engraft a ceiling,
With the passage of tinme and change in the
circumstances, the situation has undergone a sea
change. Recourse to a civil court has become
virtually out of reach of a wife, child or parent
seeking maintenance, Eecause, the workload in the
civil courts has increased to such a great extent
that a claim for maintenance would remain
unresolved for years in the trial court itself.
It would_take more than a decade to get the matter
finally resolved through the hierarchy of the
appellate courts in view of the position of
arrears in the civil courts. Under the
circumstances, now a person claiming maintenance
under section 125, Cr.p.C. scarcely approaches the
civil court in order to establish such right in
that forum. Besides, the litigaticn in the civil
courts has become so costly that a person in need
of maintenance can Scarcely afford it. The court
fees, the advocate's fees, the incidental expenses

and the expenses required to be incurred in

11
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_counitection with appcals make it ~econonically

impermissible to.approach the civil' court., ﬁost
of the.ciaimanté foer maintenance rest content with
the - ordef of the criminal court  exercising
jurisdiction under section 125 Cr.P.C. and do not
make recéurse to civil proceedings. Under the
circumstances, the demand of the times and the
demand of the situation is that the remedy under
section 125, Cr.P.C. should be made as

comprehensive as possible. Thus, the conceivable

rationale for incorporating a ceiling has

Gisappeared. Secondly, the very fact that there
is a ceiling operates on the ming of the
ragistrate in determining the quantum of menthly
allowance required to be awarded for maintenance.
It is a psychological deterrent. Since the
maximum is  R=.500, the magistrate tends tco
determine the maintenance allowance at 50% to 75%
of the maximum even if there is justification for
awarding a larger sum in order to enable the
claimant to meet the economic needs, And,
finally, having regaré to the rise in the cost of
living index, the ceiling has become altogether
irrelevant with a 900% rise in the index in the
interregnum. The need of the claimant cannot even
be satisfied in a small measure by an award of
even the maximum sum of Rs,500>today° The cost of

housing accommcdation has made it impossible to

12



get; acccmriodation withcﬁt beihé required to pay
exorbitant rentgv And’wifﬁ-the cos£ of articles
of food andvclothing having risen so much that the
claiﬁant cannct  satisfv even thLe baéic needs
without heving to spené a much larger amount for
bare existence. It has also to be recognised that
the incomes cf the werkers and the salaried
classes as also of the other sections of the
society have gone up on'accqunt of inflatiorn and
rise in cost of living. The resources of the
persons  liable to pay have been augmented and
their econonic ccndition has vastly improved,
This factor hLas also to be taken into account in
censidering the desirability or otherwise cf
retaining the provision as to ceiling, It cannot
be overlooked that if a ceiling is retained, it
wouid recuire o be revised from tipe to time
taking into account the inflation and rise in cost
of 1living, It weuld be extremely difficuit to
amend the prcvision periodically, time and again,
for it would result in investment of legislative
time -unnecessarily. The present experience
reinforces this apprehension in as much as the
éeiling of Rs.500 has remained unrevised for 30
years without anyorne (including wcmen's activist
groups) even beéoming aware of the resultant

anomaly and injustice. When the Commission
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embarked on the examination of the issue, two.
cpitions ' presented " themselves before the
Commissioﬁ, namely, . (i) :tc> raise . the, ceiling

taking irnto account the inflation and the rige 'in’

cost * of living,i and .(2) tc dc -awav withi the
teiling' al£ogether¥ leaving it to the court tc
determine the quantum of monthly allowance
required to he awarded from case tc case depending
upon  the facts and Circumstances of each case.
Having accorded anxicus consideration toc the
relevant factors, the Commission is firmly of the
opinion that the apprcpriate course would be to do
awvay with the ceiling altogether by eliminating
the reference to the ceiling (as at present of
Rs.500) engrafted in  the said provision.
Consequently, . the reference to the ceiling of
Rs.500 made :;n the first proviso to sub-section

(1) of section 177 will also have to be deleted.

3.5. The date fronm which the order for payment of

monthly allowance by way of maintenance should be

mace effective, Sub-section (2) of section 125,

as.at present fashicned, provides that the monthly
allowance shall be payable from the date of the
order, or from the date of the application for
maintenance, if so crdered, 5& the magistrate,
The provision is capable of being construed as

implying that ordinarily the maintenance amount is

14
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pavable fron the date of the pasolng of the crder

1sp081ng cf tne prccyedlﬂg by tle mag;strate

‘unless the m*”ist:atﬁ incorrcrates “&n eﬁ”rCSo<

o ection to the contrary and provides for- payment

of .monthly allowance from the date of the

institution of the petition for maintenance. In

case the order is silent as to the'dape from whict
the order for maintenance is to becoﬁe effective,
the ‘order would become operative only from the
date of - the final crder disposing of the
prcceediné; There is no conceivable principle in
deﬁying the allowance for maintenance for the
interregnum during which the pr0ceed&ng-:remained
pending in the court if the right #c claim
mainienance is thlmately upkeld at the conclrs1on
of the proceeclna !e,prov151on‘ap9ears to be
unwittingly loaded against the claiﬁént for
nonthly allowance for, the claimant being
interested in an  exped 'tlous disposal o¢f the
natter, the delay in disposal of the proceeding
can  scarcely be laid at the door of the claimant.

In fact, indirectly it encourages the person

‘liable to pav the allowance to prolong the

litigétion and thereby compound the injustice
resulting to the claimant. The person liable to
pay the maintenance allowance wouid have a vested
interest in the prolongation of the proceeding.

For, the 1longer the delay, the longer he can

15



retain the amount with himself and keepr the wife
cr the claimant away from his or her claim. Such a

person would also have the sadistic satisfaction

C

£ causing harassment to the claimant with

impﬁhityo'. Besides, once ~a claimant has
establisheqd that  the person._liable tc. ray
-»mainténance allcwance has refused or neglected to
dischaﬁge his obiigation, it would be adding
insult to injury to deprive the claimant cf the
rightful claim by denying maintenance with effect
from the date of instituting the petition. The
richt to claim naintenance existed on the late on
which the petition was instituted. It dié not
come into existence vyears later, on the date on
which the magistrate could dispose of the
proceeding. It 1is a matter of common -knowledge
that the workload in courts has increased
tfemendously° Thé courts are not able to dispose
of eQenbvitaly urcent and sensitive matters within
& reasonable time. This reality has to be faced.
It often takes 3 to 1 years to disprose of a
Preceeding  in the court of the first instance,é
The claimant is in no way responsible for the
delay in the disposal of the matter, It is not
the fault cof the claimant that the ccurts are

cverwcrked and their dockets are cvercrowded. it

at all., possibly it is the fault of the system.

16



There is' no reason whv a wife, a child_or a parent
whe is  in need¢ of mal.tenance and is held to be
entitled to claim maintenance under the law shouid
be denied such a rigic for the interregnum during
wﬁich the .apprlication remained pending in the
court of the maéistratee There is, therefofe, né
escé?e from the conciusion that sub-section (2) of.
section 125 reqguires to be amencded so as to
provide that the amount of maintenance shall be
rayable from the date of the making ¢f the

application by the clainmant.

3.6. Need to set right an injustice arising out

-

of strained construction of the expression “"unable

tc maintain herself” in  section 125(1) (a) as

a result of which maintenance has been denied tc

wife on the grourd that even thcnugh she may

3 cr
0 o g
ct I

be having any income or earning in presenti,

if shec is an eole-uedied or educated woman, she

could earn her own living. The provision relating

to maintenance was embodied in section 488 cf the

Code of Criminal ProceGure of 1gse. The material

part of section 48¢ was in these terms:-

"482. Order for maintenance of wives and
children-
(1) If any person having sufficient

eans neglects or refuses to mraintain his
wife or his legitimate or illegitimate chilg
unable to maintain itself, the Dpistrict
Magistrate, a Presidency Magistrate, a Sub-
Diviscnal Magistrate or a Magistrate of the
first class may, tpon proof of suclh neglect

17



or refusal, crder such person to make  a
monthly allowance for the maintenance of his
wife or such child, at such monthly rate, not

xceeding - five hundred rupees in the whole,
as’ such Magistrate thinks fit; and tc pay’
the same to such person as the Magistrate
from time to time di;eqts,*- ; -
As discussed in Smt. Malan .v. . éapurad%p- a
coﬁparafiVe. study of this provision with the
material part of the corresponding provision
contained in section 125 of'the Code of Criminal
Procedure would show that while in S.488 of the
old Code the condition "unable to naintain itself”
apparently attaclied crly to the chilg and not to
the wife, in 5.125 of the new Code, this condition
has been expresssly mace applicable tc the case of
‘wife, But, this recasting of the olé Coce
“rovision dces not signify any fundamental change
ir the law and it has bern done merely to clarify
and mrake exglicit what was formerly imnlicit,
This phrase was atrocuced for the first time 1in
tle Code of 1572 presumably in the context of the
contrcversy as to whether the separate income of
the wife can be taken into account in determining
the amcunt of maintenance payable to her under
section 482 of the Ccde of Criminal Procedure,
13¢3. The relhi High Court6 and the punjab High
7
Court had taken the view that the separate income
of the wife could not be taken into acccunt in

Getermining the quantum of maintenance payable to

the wife. Thig controversy was ultimately settlecd

18
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&
Yy - the Supreme Court in Bhagwan' putt’s case

wheiein the cecisicns or fhe Belhi énd Punjab High
Courts were overruled and the viecw taken by tie
_ SA R - o
Ferala High Court that the separate inccme cft the
wife can be taken into consideration was'approved,
Since the law had not been settled when the Code
of 1¢73  was enacted by Parliament, the piirase
"unable tc¢ maintain herself® was introduced in
section 125(1) {a) of the Code of Criminal
Prccedure, 1073, But the introduction of this
expression gave rise to a number of unforescen and
unintended hurdles in the way of a woman in
distréss needing maintenance:

(1) Some courts sustained thre hyper-
technical plea that in the absence c¢f an
averment in the petition claiming raintenance
expressly stating that the petiticner-vife

. 0
was

unah’c¢ o maintain herself”, the
petition deserved to be rejected without
anythinrg more.

(2

o

Some courts sustained the rlea that
if a wife claiming maintenance was healthy
and able-bodied or if she was educated, she
had the potentiality to maintain herself andg
that accordingly she was not entitlad to
maintenance under section lZS(l)(a).‘

S0 far as the first point is concerned, the view



Lhas been reversed subseqguently in most of the High
.9 -
Co rts and it does ot call for &ny remedial

neasure, particularly in the enlightened climate

ci the eightles wien courts -have been shcwing

greater awareness of the problems cf the women and

have bean Gealing with such yproblems with
sensitivity, Sc¢  far as the second cobstacle is
cencerned, the problem survives only in the

context of twoc High Cdurts, namelyv, Karrnataka and
¥erals High Courts, The phrase “unable to
raintain herself” has been construed by these ftwo
High Courts as warranting taking into accouvat the
factor as regards her potential or capacity to

earn ancd the factor as to whether she has made

efforts to earn for herself. Says the kerzla Figh

10
Court:

"Again in tuis casc the pctlt one icr
whom maintenance is claimed is aced 2? rears.
She is a fairiy well educatcd 1lacy, .:althy
aiid 15 Lot seated to be suLferlnv from any
illnecs. fuch a person shculd be rpresuned
capable of mnaintaining herself until tbe
contrary 1is proved. The burden of proving

that she 1is not capable of maintaining
herself 1is on her and if she fails to adduce
sufficient proof the Magistrate would be
perfectly justified in disallcwing her claim
for maintenance. If a person is a minor
there can be no bPresumption that he or she i
able to nmnaintain himself: On  both tbcs
grounds the order of the learned Tirst Class
‘Magistrate is ceorrect and calls for no
interference, The Revision Petition is
disnissed.:

3

11
The FKarnataka High Court has endorsed this " iew

and observed:-



‘Mow it 1is to be seen whether a
presumption as laid down by the Lahore High

Court in Fahomed var's case (1941-42 Cri LJ -

439). and the ferala High Court in

Saraswathi’s - [(1861) 2 Cri.LJ 640] that a.

- normal haile ,and bealthy perscn, may be fairly

~.educated " alse, is presumed to be able to
maintain oneself, does arise in this context.
I am constrained to hold with great respect
that the presumption. can oniy be tc the

~extent of concluding that a ~normal healthy
person may be fairly ecducated, is capable of
earning. It cannot extend to conclude that
such earning would be sufficient tc maintain
such a person.

The fact that she has refused to earn
for herself may be taken intc consideration
while considering the gquantum of maintenance
that the husband is 1liable to contribute
towards maintenance, as is the view expressed
by the Supreme Court.

The women in these two States would have to suffer
because their rights would be governed by tihe law
as ihterpreted by their respective High Courts.,
There 1is little doubt that if the matter reaches
the Supreme Court, the view is likely to be
reversed. But whether or not such a matter would
eventually rezch thie Supreme Court and if it so
reaches, whether it would come up for hearing at
an early date is a matter on which it would be
futile to speculate. It is also quite possible
that these very Eigh Courts might overrule the
view by constituting a larger Bench. But then
till this happens, the lower courts would be bound
by the 1law laid down by the High Court and the

women - in these two States would have to suffer

unnecessarily. Suck a situation needs to be
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rermedied with a sense of urgency. That is why the
Commission has been const ained toc deal with this

aspect vhich is peculiar to the States FKerala and-
' 12

'Karnataka. The Bombay righ Court in vimal's case  has

‘taken a contrary. view on the reasoning unfclded

hereinafter:

‘The expression "unable to maintain“ is used in
all these sub-clauses. Sub-section (1) (a) deals
with the case of wife, Sub-sectiocn (1) {b) is
ccncerned with providing maintenance allowance to
legitimate or illegimate minor child whereas sub-
section (1) (c) deals with the guestion of major
chilé wito is, by reason of any physical or mental

abnormality or injury is unable to
maintain itself. Sub-section (1) (d) deals with

the father or mother who is unable tc maintairn
himself or herself., 1In sub-section {c) of Section

125(1) there is intrinsic aié or evidence
available for construing the exrressicn "unable to
maintain®, If by this expression the legislature

irtended that every able-bodied person who is
otherwise able to earn, 1is not entitled tc claim.
maintenance allowance under section 125, then in
sub-~section (c¢) it was not necessary for the
legislature to say in express terms that the child
who has attained majori*y will be entitled to get
maintenance only if by reason of any physical or
mental abnormality or injury such a chkilé is
unable to maintain itself. This provision throws
light on +the intention of legislature. If the
provision of sub-section (1)(a) is read in this
context then in my opinion, it is quite clear that

while construing the expression “*unable to
maintain “the concept of &able bodied person’s
ability to earn cannot be imported. The

expression “unable to maintain herself" connotes
the situation wherein it is not possible for the
vife to maintain herself from any cther source,
meaning thereby wherein it is demonstrated that
but for the maintenance allowance claimed from her
husband, she has no other source or means of
maintenance,

it is well-known that merely because
& person is able bodied and does nct suffer
from any physical or mental Gisability, he |is
not always able to earn. Ability to earn



manv tinmes derends upcn scveral - other

factcrs, suchk as, educaticn, experience,
finances, fanily tradition etc. In the
coenpetitive cmployment market mere physical
ability is not the only qualification
regunired frr cetting a job. In a country-

where economric independence of the wife is
still a rarity, such a situation woulé never
have been intended by the legislature. As
observed .by the Suprene Court in Bai
Tahire‘*s case, (1979 Cri. LJ 151), Article 15
(3) has compelling compassionate relevance in
the context of Section 125 and benefit of
goubt, if any, in statutory interpretation
belongs tc ill-used wife. Protection against
moral ané material abandonment manifest in
Article 39 1{s part of social and eccnomic
justice specified in Article 38, fulfilnent
of which is fundamental to the gcvernance of
Country. (Article 37).

In Nanak Chand v. Chandra Kishore, AIR
1870 sC 446: (1970 cCri LJ 522) , the Suprene
Court had an occasicn to consider the scope
of word ‘child' as used in Section 488 cf old
Criminal Procedure Code. It was held by the
Supreme Court in the saig decison that the
saic¢ word does not mean minor son cr daughter
but the real intention igs contained in the
expression ‘unable to maintain itself'. Then:
in para ¢ of the said judgment a reference
was made to the lot of helpless children who
though major are unable to support
themsclves because of their imbecility or
deformity or other handicaps. Then in para
13 of the said decision, namely Nanak Chand's
case the Supreme Court observed as under ;-

"Coming to the third point raised by the
learne@ counsel we are of the view that
the 1learned Additional Sessions Judge
and the High Court were right in taking
into consideration the ezisting
situation, the situaticn being that at
the time the order was passed Chandra
Kislore was a student cf li.Com., and
Ravindra Kishore was a student of
M.B.E.S. "Course®,

Thus, while considering the gquestion as to
whether major children were entitled to
maintenance, the Supreme Cocurt tocok into
consideration “the existing situation” only
and did not consider the said guestion in the
light of their physical ability or capacity
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to earn, Therefore while considering .the
question as to vhether the wife or child ‘is
‘uneble tc maint ir herself or itself', the
~existing situation alcne is relevant and if
the wife is not pessessed of sufficient means
to maintain herself then it will have to be
hela that she is unable to maintain herself.'

The Ccmmission is catisfied that the view taken by
tize Ferala and Xarnataka High Courts is patently
erronecus and the reascning of the Bombay Hich

Court in Vimal's case is unexceptionable. There

is no warrant to inject the concept of

‘potentiality tc earn' in the phrase “unable to

maintain herself® occurring in section 125(1) (a).
This expression was introduced in 1973 in the
context . of the unsettled position of law as to
whether or not a wife who had her independent
source of income sufficient to maintain herself
could even so claim maintenance from her hushand.,
This 1is evident frem the report of the Joint
: 13

Ccmnittee wherein the rationale for intrcducing
this phrase has been made explicit:

"In the case of wife, +the crder can be
passed only if she is wunable to maintain
erself, Having regard to the object behing
these provisions, which is mainly to prevent
vagrancy, there is in the Conrmittee's
orinion, no need to compel the husband to pay
maintenance to a wife who is possessed of
sufficient means ",

The only ccndition which is reguired to be
satisfied in order to claim maintenance under

section 125(1) (a) is that the wife bas no income

or no adequate income of. her own from which she



can maintain  herself on the date of the
institution of the petition. Whether or not she
had . the petential to secure an emplcoynment and/or

to earn any incews vy oxerting herself is a matter

within tke realm of conjecture. "It ‘is ‘common

knowledge that there is wvidespread unem;léymcnt
and even if the. wife makes effcrt. te  cecure
employment, she may not be able tc secure a
suitable emnplovment. At tines she may nct feel
safe in securing employment even if it is
availabiee To enter into this arena of
pcssibilities in order to assess the potential of
the wife would be an exercise in speculation and
would unnecessarily" prolong the litigation and
Qould defeat the very purpose of claiming
naintenance. The provision is incapable of the
intc-pretation which ha. been placed by the Kerala
and Rarnataka #igh Courts unless cne is unmindful
cf rendering ibe ?rovision oticse and purpcseless.
Since, however, the decision rendered by these
High .Courts hold the field as at present, <che

Commission 1is of the opinion that an Explanation

should be added tc section 125(1) that the phrase
“unable to maintain herself® concerns itself with
the actual separate income, if any, of the wife
and not with the possibility or potentiality = of
the wife being able to earn for herself by

securing employment or by exerting herself,
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2.7, Need for -spelling out the - criteéria for

Guantification of the amount of maintenance.

Section 125 as at present merely provides for

awarding maintenance to the person entitled there

~te but it does not spell out or even indicate the

reievant riteria for determining the guantum of
maintenance vhich can be awarded to the successful
c;aimant° This has¢ resulted in tte cetermination
being made by and large cn subjective apprcach of
the concerned magistrate. It would be virtually
impossible to make a survey of the maintenance
amouht being awarded by the magistrates in

different Statez from time to time by reason of

the paucity of the econcmic ang nanpower resources

and the time constraint. An analysis of the

Judgments of the different High Courts rendered
the context of section 125 of the Code for the
years 1781, 12CZ, 1684, 1985, 1985 and 1287
reveals that very meagre amounts were being
avarded to the wife and the childo14 In corder to
illustrate the point, reference may be made to: a
decisionl5 rendered in 16581 wherein a husband
whose salary was Rs.472 was directed to pay Rs.50
by way of maintenance for the child. In another
caseldé, a husband whec was earning a salary of
Rs.600 per month was directeéd to pay Rs.75 for the

17
wife and Rs.30 for the child. 1In a 1984 case ;@
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hushand with an incohe of Rs.600 was directed to

ﬁay Rs.200 'by way of maintenance, whereas a

kusband - a teutiic ¢ngineer - said to be earning

Rs.3,00C per month was directed to pay a sum of
18 1¢ '

Rs.500. In 1%€5. . a husband with an incore of

RS.517 was directed to pay Rs.75 per month and in

20 .
1287 . a husbarnd having an income of Rs.?00 was
orcered to pay Rs.300 per ronth. The reason for
thkis pathetic state of affairs ie apprarent, In

Getermining the amount of maintenance, perkaps a
phychclogical factor operates on the mind of the
magistrate which makes himn take into account
nerely | his monthly income and not all his
rescurcces., It wculd appear that the magistrate
accordingly correlates the monthly allowance by
way of maintenance tc the monthly income of the
husbang. It is not realised that apart from the
monthly income, the husband or ﬁhe person liable
to pay the amount would also have properties and
cther resources from which adequate maintenance
allowance can be paid by hiw. The assets, movable
and immovable, from which thke husband or such
pFerson can meet the liability perhaps dc not enter
into the reckening., It ic not necessary that the
husband or the liable rerson should pay onlv from
his menthly  inconme keécing his movable andé
immovable assets intact. The_ issue regarding

obligation to maintain his wife or his child or
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his parent having been decided in favour -of the

claimant, the obiigation need not be dependent on

the size of his income, His other resources and

assets from which he can meet Lis obligation'

canncot be disregarded. It is, therefo;e,

essential to provide by a suitable amendment that -

in dectermining the guantum of maintenance; not
only the current income of the perscen liable to
pay the allowance but also all his other resources
and assets as existing on the date of the
institution of the petition for raintenance ray be
taken into account with the end in view.to award a
sum consicered Jjust and fair to enable the
clairant for allowance to maintain hinmself or
herself on the basisg of the need-~based
recuirements of such neglected wife, child or
parents, including the sum required for meeting
futurc chnergoncy needs of the claimant. It
reguires toc be clarified that the need of the
awardee not cnly for food, clothing, "shelter,
nedicines, educational expenses, etc. but also the
need to provide for unforeseen emergencies ang

expenses has to be taken into account.,

3.8. Deleting onercus and embarrassing fetters

impcsed on the wife in order to entitle bher to

receive and continue tc receive maintenance. For

the purposes of comprehending the issue involved

T



in this part of the discussion, it is necessary to
take a g¢lance at sub-sections (4) and {(5) of
secticn 125(1), which provicde:

(4) = Ho wife shall be entitled to
receive an allowarce from her husband under
this section if she is living in adultery, or
if, withcut any sufficient reason, she
refuses to live with her husband, or if they
are living separetely by mutual consent.

(5) Cn prcof that any wife in whose
favour an order has becn made under this
section is living in acdultery, or that
without sufficient reason she refuses to live
with her husband, or that they are living
separately by mutual consent, the Magistrate
shail cancel the order.

The liritation imposed by the aforesaid provisions
on her right to receive ané to continue to receive
naintenance, rFarticularly in the context of the
rider that she should not be entitled to such
allowance "if she is living in adultery" works in
an oppressive manner in so far as the wife is
concerned., A wife can be embarrassed to no end by
cress-examination being directed on this aspect.
Questions loaded with insinuations and
embarrassing questions regarding the associations
and novements of the wife may be posed regardless
of whether or not there is substance in the
insinuations. Such course may be adopted with a
view to intimicdate the wife and make her abandon
the proceedings or submit to an unjust settlenent,

The wife would €finé herself under great pressure

in view of her anxiety to save herself from such
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prelicament and gesulfgnt embarrassment in cpen-
qdurt'-o&t ot feér,df social stigma. EVeﬁ ifa a
wife.'isvliViﬁg-in adultery in tﬂe sense.in_ wnichb
the__:éxpression' has '‘been interpreéed by " the
. 21 _ : . . _ 4
courts . (guilty not only of a mere lapse from
rmorality but of being engaged 'ih é pérsistent
adulterous relationship)f it weculd be scarcely
possible to establish it in a court of 1liaw by
leading satisfactory evidence. It would not
suffice to establish that the wife is seen moving
about in the company ¢f a person with whom she is
alleged to havé a liaison. Nor woulid it suffice
to adduce evidence abcut the freguency. of their
neeting or the extent of their familiarity. Much
nore wquld have to be established in order to
gucceed in establishing such a sericus allegation
which it is very easy to make and very difficult
tc prové, even if true. Under the circumstances,
no purpose, other tran of causing embarrassment to
the wife and demcralising her, is served by
retaining this part cf the provision., It is nct
necessary for the present purpcse to consider
whether the sexual 1loyalty or fidelity to the
husbard who on the one hand refuses or neglects
the wife and on the other is free to 1lead a

promiscuous 1life on his own can justly be taken

into account for enforcing an obligation to
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ﬁaintain the wife arising out of the mabrimonial
bond and reoognised bv the law. The Ccmmissioh,
therefore, is of the view that the aforesaid two
smeoections of seotioﬁ 125 cdeserve to be amenéed.

by deleting the phrase "if she is living in

adultery® - cccurring in the aforesaid two sub-

secticns.

3.%. Recovery of the monthly allowance awarded by

way of maintenance from the perscn held liable to

pay raintenance. The suffering of the wife, child

er parent needing maintenance is in no way
diminished either by awarding an approgpriate

ariount cr by awarding the said amount

expediticusly if the claimant is unabile to recover

the amount or has to face almost insurmountable
GifZiculties for recove jing the sanme. Chapter IX
of the Code of Criminal Proceduvre, 1¢73 as at
present dces not take sufficient care cf this
aspect, There are a number of cdeficiencies,
ancnalies, ambigquities and loopholes, which have
been identified in the course of the working of
the relevant provisicns, which call for attention.
The claimant who has successfully secured an order
for paymént of monthlj aliowance by way of
maintenance faces a host of problems, namely:-

(1) The awarcee is required to approach

the ccurt te enforce the order for
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maintenance every month if an intransigent
person refuses oi neglects toc make payment
regularly. The awardee has to engage an
advocate, approach a court, incur expenses
and invest time in starting a fresh.round of
litigation for the purnecse of recovery ¢f the
allowance awarded to him or her and it is nct
only once that the awardee has to face such a
situation. The same situaticon has to be
faced as cften as the person held liable to
pay the allowance makes a default. It is
unlike the problem of a decree-holder in a
civil matter whose decree would be satisfied
by apprcaching the executing court in one
proceeding. The monthly allowance being
payable from month to month, a default nay be
made every month or every ccuple of months or
on a number of occasions periodically. Anc
every time a proceeding has to be initiated
to recover the amount whick has fallen in
arrears, which entails unbearable time-cost
and money-cost to the awardee who is already
in distress, The awardee cannot be made to
spend a part of his or her life in running to
the advocate and the court indefinitely and
on numberless occasions. This is one of the
most vital issues which demands an

appropriate solution.,
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(2)  1f, ip the sitvation in which the

awarcdee is placed, he or she is unable to

approach the court within one year of the-

last dcefault, the claim of the awardee

becomes unenforceable by virtue of the first

provisc to section 125(3) which reads:

‘Proviced that nc warrant shali be
issued for the recovery <f any anount
due under this secticn unless
application be made to the Cour: to levy
such amount within a period of one year
from the date on which it becane due. "’ .

{3) The awardee wife can be ocbliged to
face another round of litigation if the
husband who has been helgd iiable to pay the
allowance makes an application to the court
that he is prepared to maintain his wife on
condition of her living with him and that she
refuses tc live with him in the context of
the secoend proviso to sub-section (3} of
section 125, which says:

‘Provided further that if such
person offers to maintain his wife on
condition of her living with him, ang
she refuses to 1live with irim, such
Kagistrate may consider any grounds of
refusal stated bv her, and may nake an
order under this section notwithstanding
such offer, if he is satisfieéd that
there is just ground for so deing.

Explanation:- If a husband has
contracted marriage with another women
or keeps a mnistress, it shall be
considered to be just greund for his
wife's refusal to live with him.*.,

almest insurmountable hurdles are rlaced in
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the path oi the avardse which virtually tantamcunt

toc conferring on such perscn -a mere paper right

which 1s, 1n practice, wckrth very little.

3.10. First problem. With regard tc the most

serious impecirent arising in the context cf the
fact that the awardee would have tc rush to the
court anc tc ccunsel at unaffcrdable time-cost,
money~-ccst anc  zffort-cost, the Commission can
think of only one soluticn. The magistrate
passing the orcder for monthly allowance should@ be
emmpowered tc direct the person held liable toc pay
the allowance to deposit in advance six months'
allowance at the rate cdeterminec by him and keep
1t cdeposited till the order of maintcnance holds
the field unless, for reasons tc be recorded in
writing, he consicers it unjust to do sc in the
circumstances of the case, The concerned
magistrate, of course, should be conferred the
discreticn to take into account all the relevant
circumstances before passing such an order. If
the magistrate is sc empowered, the perscn held
liable cannct harass the awardee by refusing or
neglecting tc make the payment from month to mcnth
and in time, The concerned magicstrate must also
be empowered to permit the awardee to withcdraw the
amount cue from the deposited amcunt in case of

cefault on the part of the perscon held 1liable.
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The magistrate must elsc have the pewsr to direct
that  the payment shculd be madc either by
depositing 1n‘é'bank_accouht opened in the name cf
the wife cr Ly depositing the amount from mcnth to
month ir the court cr by remitting it by . money
orcer as may be cernvenient to the awarcce atter
cocnsuiting the wishes of the awardee. The
magictrate must also be empowercd tc direct the
exployer, 1f any, of the person hcld responsible
tc make a deduction cf the amcurt of ;monthly
ailowance from the menthly salary cf the perscn
beld liacle to pay it to the awarcee in the manner
specified by the learned magistrate. It should
also be provided that wilful default in making the
cdeduction will constitute contempt of court.
This scluticn would ameliorate the distress of the

awvardee tc a cocnsiderable extent.

3.11. Sscenc  problem. There 1is no good cor

substantial reascn for precluding the awardee from
apprcaching the court for issuance of .a warrant
focr recovery merely because the awardee does not
approcach the court within one year. In fact, it
results in grave and serious injustice to the

awarcee, for the entire claim gets wiped out if

(1

the awarcee is not in a position to apprcach the
ccurt for physical or economic or cthor reasons.

By nct approaching the court within cne ycar of
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the amcunt beccming cdue, tne person held liable
does not suftfsr any prejudice. There dces not
appeer any purpese or principle in prcviding that

f no approach is made within cne y2ar, the

[N

maintenance amcount in arrears woulgd kecome

irrecoverakle. Trhe first provisce tc section
125(3), therefcre, ceserves to be deleted
altogether.

3.12. Third problem . So also there is no good

reason to conce again reopen at the stage of
recovery the ccntroversy as to whether or not the
wife 1s entitled to refuse tc live with the
husband. This question would have been gone intc
at the stage when the right to maintenance was
determined cn merits. At the subscquent stage of
reccvery, no useful purpcse would be served by‘
requiring that if thc husband makes an offer that
he is prepared tc maintain her on the ceondition of
her living with him; the entire controversy must
be re-opened. The existence of this provisicn
serves no better purpose than providing a weapon
of harassment to the errant husband in as much as
@ husbancd can always make an application just in
order to tire out the wronged wife whc has won a
decision in her favcur after a preclongec, costly
and unequal battle. The right to maintenance

already dectermined by the court should nct again
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be permitted to be jeopardised by tnedbling the
husbana to make such an cffer ¢iving rise to a
further proceecing and further Gelay curing which
period the husband may well refrain from
hcncufing the cbligation to pay the allowancs, as

creerec  earlier. Thisz provisc (aleng with the

Explanation), thercfcre, deserves to be celetec

altcgether.

3.13. Neec for cenferring right of appeal on the

aggrieved party against the order Passed by the

magistrate under section 125, Cr.P.C. - As at

present, an oraer passed by the magistréte under
gecticn 125 is not appealable. The cnly course
open tc an aggricved party is to approach the
rcvisional court by way of a revision. There are
two reasons why it has now becoms necessary to
provide for an eppcal ageinst the final order cf
the magistrate rencdered under scction 125,
Cr.P.C., namely:~
(1) With the enactment of the
Family Courts Act of 1984, the jurisdiction
to hear proceedings for maintenance is now
vested 1in the Family Court [vide sections
7(1)(e) and 7(2)(a)}. The pending
procecdings bpefore the magistrates in places
where a Family Court has been established

will have to be transferred tco the Family

37



Court anc fresh ; -oceedings will have to be
1ﬁitiatsd cnly in the said Court. Against
every tinal c§c1sicn rencerec by a Family
Ccurt, an appcal has becen providsd under
section 1¢ of the Family Courts Act. Under
the circumstances, in the very same State,
there will ke discriminaticn against twc seots
cf 1litigants. Litigants in ar2as under the
jurisdicticn of the Family Ccurt will have a
right of appeal against a final order
granting or refusing maintenance, whereas, in
the rest of the State, a similarly situated
litigant will have no such right of appeal.
This will introduce an anachronism. Uncer
the circumstances, it will be appropriate to
previde for an appeal against an order passed
by a magistrate exercising jurisdiction under
section 125, Cr.P.C. as wzll.

(2) The seccnd reason in support
cf the prcposal is that a wrong Gecision by a
magistrate will bacome unassailakle cn merits
in any forum inasmuch as the scope of a
revision igf limited. Hitherto the revisional
ccurt may not have been inhibitcdé in
€xercising the revisional jurisdiction on the
Fremise that the scope of a revision arising

cut c¢f ar crder under section 125 was widsr



then the sccpe of a jurisdiction exercisec by
the court in other matters. But it ray not
now be possible to excrcise the rcvisional
jurisdiction in the wider scnsc having regard
tc the recent cecision cfzthe Supreme Court
' 2

in Pathuma v. Muhammac holding tc¢ the
effectthat findings of fact recorded by the
magicstrate in a proceeding under section 125,
Cr.P.C. are not amenable tc review on merits
in execrcise of revisicnal jurisdicticn,

In the'light of these two consideraticns, it will

b appropriate to provide for an appeal against a

(¢

final order granting cor refusing maintenance
passed by a magistrate in a proceeding under
section 125, Cr.P.C.

3.14. Protection of the awardee in matters where

the 1liable person prefers an appeal. The wife,

child or parenc who has been awarced maintenance
would have no real protection in case the persen
liable for payment of maintenance prefers an
appeal. It is, therefore, necessary to provide
that 1in an appeal by a pcrson held liablc to pay
maintenance, the appeal will be maintainable only
when it is accempanicd by an'affidavit of the
appellant to the offect that he has dspositcd or
paid all such arrcars and will dcpesit  future
mairtenance regularly. It may, however, b~

provided that the appellate court may, on being
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catisfied that uncuc hardship would be causcd te
the appellant if he 13 roquired to pay 2ll the
arrcars, in 1its discretion, c¢xtend the time fcr
making deposit or exempt the appellant from making
deposit of any part of the arrears.

3.15. Neac for creatihg the office ctf

*Maintenance Counsellcr® tc represent the causc

cf the wife, child or parent claiming maintcnance

under scetion 125, Cr.P.C. - The right conferrcd

on a descrted wife, a neglected child or a
helpless parcat ie of little avail if the clairant
who himself cr herself nzeds tc ke maintaincd has
to colloct sufficient funds tc ¢naklc the
concernad person to cngage an advocate whe would
present the claimant's case and presecutc it with
ciligence. The claimant himself or hsrself would
be 1n economic distress and it would be extremely

narsh to rzquirc the claimant to collcct the funds

to pay tc the counsel in order that his or hcr own

necd for maintenance may be saticfiecd at the
cenclusion of the proceedings. It 1is comrcn
experisnce that a claimant has tc spend perhaps
more than onc ycar's maintenancce in order to win
an order for monthly allowancc by way ot
maintconance at the cenclusicn of the
precceding. Thz hardship to thc claimant is
compound=:d when  the  said persen has to  &gain

approach an advocate¢ and to initiatc proceccings
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for recovery frem time to time. Under the
circvmstances, th: clairant is virtvally ceprived
éf- mélntenahce allewanc: for considerakle 1lsngth
ci ;ima in crdur tc meet the legal cxpenses. It
is no doubt truc that with the legal aid schemes
spensorecd by the State, the hardship 1is scmewhat
ritigatcc. Eut then, when the Legal Aid Committee
makes availablc the services of some advecate on
the panel, the saic advecate may not bc able to
dcvote sufficient time and attention by rcason c¢f
the faci that the advocate concerned wculd bz
having ihis or her private practicc ané would be
required to attend to the causes of such clicnts
in different courts. The remuncraticn paid by thc
Legal Aid Cenmmittee may also not be to the

saii1sfacticn of the cor~erned advccatec. Under the

cyrcumstances, thhhece cause cf the claimant woulcd bc

served much better and effectively if the scrvices
of a Maintcnance Counsellor attached tc the cocurt
gXercising jurisaiction under scction 125,
Cr.P.C., are made availavcle tc the claimant freo
of ccst as a reasurc of social welfare and legal
aid obligation <c¢f the State. An Additicnal or
Assistant Public Prosccutor appointed under
gecticn 24/25 of the Cr.P.C. may be designated as
a Méintenance Ccunscllecr for this purpoce with an
obligaticn to devote himself or  hersolf

exclusively to mattcrs of claimants under section
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125 with likberty to at.end to other matters only
when the maintcnance work has be:n attended to,
It woulcd be desirable, so far as possible, to
appoint woman acvocates to cischarge these
tuncticns. Since the Coursellor concerned would
be attached to the concernad court, bhe wcoculd
always b= available and would also be fully
conversant and familiar with the concerncd subiject
ana procecure, being engaged in this work
throughout the year, Of course, the services of
such a Maintenance Counsellor would be optional in
the sense that the claimant would have a rignt to
«ngage a counsel of choice at the clairant's own

¢xpense, 1f so desired.

2.1¢C, The right of th. wife, child or parcnt who

has been awarded the morthly allowance shculd not

be allowed to be defcated by the liablc person

transferring the propertics in order to ceprive

the awardce. - An  order passed in favcur of a

claimant tor maintcnance can easily be defecated by
transferring the properties posscssed by the
liable person with the end in vicw to deprive the
awardee of the benefit of the order secured by the
awardee c¢n investing considcrable time, money and
effort 1in proccuring the same. The right to
waintenancs confcrred by the statutec would then be

rendered  illusery for all intents and purposes.
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It has tc be recalised that, with the change

in times ané the increase of the workload in

the civil courts whick has crosscd the broaking

87

point, thc wifc, chilg Oor parent in nex ct
maintenance cannct afford to have another round cf
litigaticn in the civil ccurts with any hcpe cf
cbtaining a final order from the hicrarchy of
ccurts curing the lifetimz of such pcrson. The
ground realities cannot bec ignorad., A proceceding
under section 125 ig the only proceeding which is
ordinarily made recoursz to by such a perscn who
carnot ana does not approach the civil ccurt. The
proceeaing undcr section 125, thercforc, virtuelly
becomes the only proceeding which 1is resortsd to
oy the perscn entitled to maintenance. Undcr the
circumstances, in ordi:- to makc the order of
maintenance ‘real' instcad of 'illuscry', it is
neccessary to makc a provision to the cffect that
the monthly allowancc crdered to be payablce shall
ke a charge on the properties cof the liablc person
and shall be recoverable from the transferce as
also from the pcrson inhcriting the propertics by
testamentary and non-testamecntary succession. And
also that the right, title andg interest cf
any pcrson acquiring a property from the liablc
perscn during the interregnum between the datc
of the institution of the petition clalming

maintenance in the court of the magistrate tall
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the final order shall be subject te the right of
the awardec to seek sat.sfaction of thc order for

maintenance against such property.

3.17. Nced to provide that the order for mentinly

sliowance shall rot stand discharged or satisfiec

cxcept by actual payment or with a scttlement with

the imprimatur cf tnc court passing thc créer for

maintenance. The wocs of the wife claining

maintcnance and othcr claimants are not over on
gccuring  an order for monthly allowance from the
court. Not infrequently when the proceeding for
«nforcing the order is initiated, the awardce is
faced with the plea that the claim has been
satizficd by a compromise or arrangcment arrived
at betwcen the parties after the passing of the
ordef._ It provides scope for another round of
litigation and harassment to the award Qa Uncer
the circumstances, it is necessary to prcvide that
an order for maintenancc will not be trcated as
having been discharged cor satisfied unlc<o-s  an
application is macde to the court cf the magistrate
which passcd the criginal order signcd by both tha
parties recerding any arrangemcnt or compromise
which might have been arrived at between them.
Such an arrangecment or cempromiss must be in
writing and must be confirmed to have been arrived

at voluntarily and for good consideration by the
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awarcee, satisfying the magistratc by appearing

[#]

perscnally 1in thz court that the arrangoement hecs

czen voluntarily arriveac at with full
vndéerscancing . Anc, £cr reasons tL¢ boe recorded

in writing, ths same shall be recorded by the

concernac  wragistcets conly upon being satisficd

'}
-

at the arrargemcnt is  ¢zpuing, voluntary, for

cecoC congidoration and just and fair.



CHAPTER IV
. STREAMLIVIKG OF THE PROCEDURE
WITH THE END IN VIEW TC EXPEDITIOUS DISPGSAL
: OF A DPRCCEEDING CLAIMING MATNTENANCE

L1, Proceedings initiated under scction 125,
Cr.F.C.. 1in order to claim maintenance -arc meant
te be summary proceedings designed in order to
afford swift and quick rélicf te the claimants
ertitled to maintenance. In actual practice, it
is common experience that such proceedings are not
being disposed of for a number of vears. In some
States, prcéumably on account of the overcrowding -
of the dockets, the proccedings take about four
years to be disgposed of in the court cf the
23
magistrate itself. By the very nature of the
proceeding, an cxpeditious determination as
regards the claim for maintcnance is of the
cssence cof  the matter, The claimant who is in
need cf maintcnance and is entitled to maintenance
under the law can hardly survive for a couple of
vears in the hope and cxpectatiorn of a favourab;c
decision without the cconomic wherewithal for
maintecnance. The need for devising a summary
procedure, which would cnable the concerncd
magistrate to dispose of the matter specedily, is,
therefore, sclf-cvident. It appcars that Chapter
IX pertaining to maintcnance does not spell out any

such fprocedure with an cye on this dimension o©f
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the matter. It 1is, therefore, essential te
incorporate in Chapter 1IX such. a procedure
calculated tc shcorten the span of the litigation
at the trial ccurt stage. The prcblem can by
ané large be tackled at three levels: (1)
prescribing & time 1limit for filing a written
statecmnent or statement of objections couplied with
cenferment of the power on the magistrate to pass
an order as prayed on failure of the respondent to
file the statcement with the prescribed time limit;
(2) deciding the matter on affidavits with
oppertunity to the other side to cross-cxamine the
witnesses of the deponents; and (3) regquiring the
magistrate as far as practicable toc dispose of the
matter within six months after hcaring it from day

to day.

4.2, Filing of statement. - The summons for

appearance issuzed by the magistrate, with which
shall be annexed a copy of the petition instituted
by the applicant and the accompaniments thercof,
shall requirce the responcdent teo file his statement
containing grounds of objection supported by an

affidavit inter alia specifying - (1) the factual

grounés for resisting the prayer for monthly
allowance, (2} the legal grounds for resisting the
claim for monthly allowance, (3) his monthly

income from all sources in the two preceding
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calendar ycars, and (4) without precjudice to his

contentions as regards his liability to pay
monthly allowanée,- what amount should be awarded
in case the court rcaches the conclusicn that the

applicant is centitleé to claim the allowance.

4.3. Reguircement to file statement of cbjections

anéd the consccuences of failure to dc so. - The

respondent  shall file his statement of objections
specifying the aforesaid grounds and furnishing
the aforcsaid particulars within 15 days of the
service of the summons, The time for filing the
statement may be ecxtended by 15 days upon
sufficient cause being shown by the respondent.

On the failure of the respondent to file the
written statement or the statement of objections
in the aforesaid teris, the court may treat the
averments made by the applicant in the petition as
correct and procced to pass an order in favour of

the applicant as prayed.

-3

obs Evidence on affidavits. - In casec the

respondent files his grounds of objecticns as per
the aforesaid requirement, the court may require
both sides to file the affidavits of witnesses in
support of their respective contentioné within 15
days. The court may grant a further time of 15

days to the parties in case the parties want to
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filec additional affidavits.

The court may fiz an carly date for cross-
cexamination of the deponents of the affidavits by
the oppesite side, and their re-cxamination, if
any.,

The court may thercafter procced to hear the
arguments and dispose of the matter as carly as

possible.,

4.5, If on the date of hecaring, the witnesses of
a party arc present for being subjected to cross-
cxamination and re-cxamination on the affidavits
alrcady filed , the magistratc shall record their
cvidence. However, if the magistrate is unable to
recoré the cvidcence by recason of the pressurce cof
some part-hcard matter or other urgent matters, he
shall appoint an officer of the court as a
Commissioner for reccording their cvidence so that
the witnesscs dc not have to come back once again
and the matter is not delayed without the parties

being required to pay any fees in this behalf.

4.6. As far as practicable, a procceding under
section 125 of the Code of Criminal Procedure
shall be taken up from day to day after the filing
of the objections and shall be completed ancd
finally disposced of within six months of the

scrvice of the notice on the other side.
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4.7. Power to cnforce an order directing the

liable ngson to keep deposited six months'

allowance in advance as per the rccommendation

made in para 3.10. The purpose of cmpowering the

magistrate to pass an appropriate'order directing
the liable person to keep deposited six months?
maintenénce allowance would be frustrated if the
~order can be flouted with impunity. Under the
circumstances, it is essential to cempower the
concerned magistrate to enforce the order., A
wilful disobedience of such an order by a person
who is unable to show, by discharging the burden
resting on him in this bechalf, that he has no
sufficient mecans or resources to comply with the
order cven by raising a loan on his propertics
shall constitute disobedience of the order of the
court. The magistrate may, upon being satisfied
that the order is being wilfully discbeyed, order
any property of the person guilty of such
disobedience to be attached and sold in order to
recover the amount ané may also detain such a
person in jail at the cost of the State for a
period not cxceceding three months in order to
sccurce compliance with the order. The concerned
magistrate may transmit the order for attachment
and sale of the property to a civil court with a
request to cenforce the order in the same manner in

which a decrece passed by a civil court may be
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exccuted., The e¢ivil court te which such a request
is addressed shall have the legal authority to
enforce the order as if it was exccuting an order

under rule 2A of Order XXXIX of C.P.C.

4,.C., Without prejudice to the cther modes of
execution, an order for payment of monthly
allowance may also, at the instance of the
awardee, be cxeccuted by sending the same to a
civil court for ecxecuting the same as if it is a
decree of civil court and the civil court shall

have the power to do so.

4.9. For sctting aside an ¢x parte order under
section 126(2), the magistrate may impose a
condition that the respondent shall deposit the
arrcars of monthly allowance ordered to be paid by
him and shall also continuc to decposit the same
from month tc month with liberty to the claimant
to withdraw the amount subsequent to the final
result of the matter. Section 126 may be suitably

amended with this end in view.
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CHAPTER V

CONCLUSIONS AND RECOMMENDATIONS

5.1. In the light of the discussion made in the

carlicr part of the report, the Commission is of

the opinion that the law pertaining to maintenance

cof wives, parents and children cmbodied in Chapter

IX of the Coce requires to be revised by

incorporating suitable amendments with a view to

update the law. And in order to make it more just,

morce rclevant, more purposeful and more cffective,

sc as to subscrve the purpose of the legislation.

Modification 1is called for to the extent and in
the manner indicated here below:-

(1) The statutory ceiling of Rs.500

incorporated in scction 125(1), which

precludes a magistratce from awarding a

monthly allowance for maintcnance at a

rate cxceeding Rs.500 in favour of the

wife, the children and the parents

entitled to claim such maintcnance from

a person who, having sufficient means,

nceglects or refuse to maintain his wife,

children or parents falling in the

category described in clauses (b), (c)

and (d) of scction 125(1), descrves to

be removed. Because, it has become

irrelevant by rcason of inflation and

52



{‘!

=

(2)

(3)

risc 1in the cost of living since 1955
when the afcresaid fiqure was cembodied
and since imposition of such a statutory
ceiling results in injustice and defeats
the purpose for which the preovision has
been cnacted. Besides, incorporating a
statutory ceiling which cannot be
updated without amending the law from
time to time 1is impracticable and
unnecessary. Conscquential amendment
will also have to be made 1in section
127(1) by deleting the reference to the
ceiling of Rs.500. (Scc para 3.4).

An Explanation shculd be added to
section 125(1) that the phrasc “unable
to maintain herself" relates to the then
actual scparatce income of the wife, 1if
any, and not to the possibility or
potentiality of the wife being able to
carn for herself by securing an
cmployment or by exerting herself in
future. (Sce para 3.6).

It nceds to be clarified by adding an
Explanation to sub-section (1) of
section 125 that in determining the
rates of the monthly allowance, the

magistrate may take into account not
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(4)

(5)

(6)

»

only the cxpenditure neceded fcr food,
shelter, clothing, cducation of
children, ctc., but also such sum as may
be nceded for being sct apart in order
to meet future emergencies arising on
account of accidents, sickness, physical
disability or for any other recason.
{Sce para 3.7) .

Sub-secction (2) of scction 125 should be
so amended that the order of maintenance
opcrates from the date of the filing of
the application claiming monthly
allowance by way of maintenance and the
magistrate has no option or discretion
to makc it operative from the date of
the magistrate's order awarding
maintenance -llowance. (Sce para 3.5).
First proviso to section 125(3)
disakling a wife or claimant from
recovering the maintenance amount on
cxpiry of one yecar should be deleted.
(Sce para 3.11).

Proviso (2) to scction 125(3) pertaining
to consideration of the offer of the
person (against whom an order for
nonthly allowance by way of maintenance

is claimed) to maintain the wife aftCr
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(7)

(8)

the passing of the order may be celeted.
(Sce para 3.12).

CSub-sections (4) ané (5) of section 125,
depriving a wife from claiming
maintenance if fliving in adulteryv’',

should be deleted inter alia as it is by

and large invoked to cmbarrass and

harass a wife. (Sce para 3.8).

In determining the amount, a magistrate

exercising powcré under scction 125 -

(a) may take into account not only the
personal income of the person
against whom the crder for monthly
allowance by way of maintenance is
sought but also his other
resources,; such as, the pfoperty
posscesc2d by him, his interest, if
any, in joint family properties and
the fact that he can mncet the
obligation from the corpus of such
properties; (Sce para 3.10).

(5) may also take into account the
independent income of the wife, 1if
any. (Sce para 3.7).

The magistrate passing an order for

maintenance under section 125 should be

capowered to pass an order directing a

perscn liable to pay the monthly
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(10)

(11)

allcwance te. deposit the monthly
allowance for a pericd urp to sik nonths
in advance in fit caSQS‘.taking into
account the facts and circumstances of
the case. (Sce para 3.10).

A magistrate passing an order for
maintenance under section 125 shall be
cmpowered to issue an order against the
cemployer of the person liable to pay the
nonthly allowance determined by  hir,
directing such cmployer to deduct from
the salary of such pperson a sumn
cquivalent to the amount of maintenance
determined by him and to depesit the
same in the court within a week of such
deduction from month to month whenever
it appears appropriate to d&o so on
account of the failure of such person to
regularly pay the amount directly to the
wife, «child or parcents in whose favour
an order has been passed. {Scc para
3.10) .

The amount of monthly allowance ordered
to be paid, including the arrcars, shall
be a charge on the properties of the
person against whom the order has been

passced. (Sce para 3.16).
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(12)

(13)

(14)

An order for monthly allowance shall not
stand dischafged or satisfied cxcept by
actual payment from time to time or with
a sctilement with the imprimatur of the
court recording its satisfaction tﬁat
the arrangement ‘or scttlement is for
gcod consideration, geruine,; vcluntary,
lawful and fair. (Scc para 3.17).

A person eggrieved by an order of
maintcnance passed by the magistrate
shall have a right of appecal to the'
Court of Scssions., However, when the
appcal 1is dirccted against an crder
awarding maintenance, the appecal shall
not be maintainable unless the
appcllant deposits the amount of arrcars
of mainte: ance from the date cf
institution of the petition till the
cdate of the order under appecal in the
court of the magistrate and produces
along with the memorandum of appeal an
affidavit to the effect that such amount
has been deposited and future amount
will be regularly deposited. (Sce paras
3.13 and 3.14).

An officer, to be designated as
Maintenance Counscllor, shall be

appointed by the State to represent the
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case of the wife, child or parent
claiming nmc.ntenance free of cost as a
measure of social welfare with the
option to the concerned person to
appoint an advocaic of his or her chcecice
at the cost of such person; if so
desired. (Sce para 3.15).

{15) 2 special procedurc for speedy disposal
of the matters pertaining tc maintenance
under scection 125, as outlined in
Chapter IV of this report, should be

incorporated in Chapter IX of the Code.

5.2, The Commission is confident that the
suffering and distress of the neglected women,
children and parents will be ameliorated in great
mcasure and they wi 1 hecave a sigh of relief if
and when these recommendations are accepted and
acted upon, and concludes this report on this note

of hope.

(M.P. THAKKAR)
CHAIRMAN

(V.S. RAMA DEVI)
MEMBER SECRETARY

NEW DELHI, DATED THE 19TH APRIL, 1989.
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1532
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1022
1081
1461
1953

2033
2365
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1146
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1522
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276

Sc - Sessien Court; HC - High Crurt; SC - Supreme
Court; All the citations refer tec Criminal Law
Journal.

Claimants E' Salary Amount Awarded
’ ' _ Mag., Session HC

W+ C - 1504150

W - 50

C - 150

W+ C - 100 - 40 (C)

100 (8C)

W+ C 472 50C 50450 50+50
W+ C - 40415 - -
Ww+C - 150 - -

W - 30 - -

W - 60 - -

W - —_ - 150
W+ C 600 75+30 - 75+30
W - - - 75
W+ C - 20+10 -

W - 30 - 30
W+ C - 50430 - —_—

W - 30 increased to . 70

W - 500 - —_

W 3 acres + - 40 (W earning Rs.2-4

grecery shop per day).

W - 75 - _—

W - 300 - —_

W - 108 - —

W oOC 200 - —_—

W - 100 75 -
W+ C - 100+25 = -

W Inselvent 75 - —

W + 3C - 3000 500 - —

(alleged)
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1779
1657

H'Salary
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|
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W+ 3
L]

v
W+C
M

W

W+C

W+20
W+C

i: .

w+C
w+C

= ¥ = =

5000 Approx.
517

Amount Awarded

Mag.

25
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100+75
100 _
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50
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125+50
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3004202
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100
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Session HC
- 179.20
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100 100+40
- o
. (sa127)
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- 125+50
150 -
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200 -
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9. Chairman,Arunachal Pradesh
- Social Welfare Advisery Board

10. Distihict Legal Aid and Advice
Committee,Ratnagiri,




11.  R.K. Mahajan,
Secretary?Law), H.P.
12. Karnataka Soéial Welfare -
Advisory Boa: l.
13.  Asha Das, . |
o Joint Secretary, Ministry ef Welfare.
14, Haryana Legal Service and Advisery
Committee - (through P. Diwan).
15.  Gujrat State Legal and Advisery Beard.
16, Madras District Cemmittee for Legal
and Advice,
17. Legal Remembrancer cum Directer ef
Presecutien, CHANDIGARH,
- 18, Gevernment of West Bengal,
Judicial Department.
ORGANISATIONS
1. Guild ef Service, Delhi,
2. Astitiva, Valsad.
3. All India Ceuncil ef Christian Wemen.
4, Stree Seva Mandir, Madras.
5. Mahila Hakk Savankshan Samiti, Nasik.
6. Princess Esin Woman's Educational Centre.
7. Centre ef Cencern far Child Labour,
8. Surat District Bar Asseciation,
9. Jeint Wemen's Pregramme, Delhi,
10, Gujrat State Legal and Advice Beard.
1. 1.5.5.T., Delhi
12. Xavier Institute ef Cemmunicatiens, Bembay.,
13, Bharatiya Grameen Mahila Sangh, Delhi.
14, Andhra Pradesh Muslim Advecate Forum.
15. Ferum Against @ppression ef Women, Bembay,
16. Shree Mukti Manch, Pune.
17. Centre for Wemen's Studies, Jaipur.
18. Shaila Lohiya Manavlok, Amba Jogai,
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19.
20.
21,
22,
23,
24,
25.
26.

27,

28,
29.
30.
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Centre for Women's De@ei%pment Studies, Delhi,
Lakshadweep State Swcial Welfare Beard,
Mahila Dakshita Samiti, Delhi.

Vikasgriha, Ahmedabad,

Coimbatore Bar Association.

Ahmedabad Wemen's Action Group, AWAG,

Bar Council »~f Tamilnadu.,
rladras Bar Associatien.

T e, .

Metropolitan Magistrate's Courts,Dadar Bar
Associatien,

Natiénal Law Schoel, Bangalore,
Feminist Associatien fer Social Action, Madras,
Gujrat State Crime Prevention Trust, Ahmedabad,

GENERAL PUBLIC

12,
13.
14,
15.

16.
17.
18.

19.°

Shiv Dayal, Devgaen,

H.C. Kukreti, Dehradun.

Arvind Prakash Rastegi, Badaun.
Raj Kumar, Dehradun.
Raghunandan, Delhi,

N.K. Sharma, Kota,

Dr. Ram Tirth Aggarwal, Delhi.
Jagdish Rai, Bombay,

Ompal Arya, Delhi,

Sushma Rani, Meerut.

D.F. Mehta, Rajket,

H.N. Behera, Cuttack.
L.C. Dhamani, Nagpur.
Karmaehand Saxena, A.P.
Mrs, Billimetria, Navsari.

Shri Digamber Rana, Dehradun.,
Shri S.H. Gupta, Bembay,
Shri D.p. Sharma, Meerut,

Shri R.S, Tiwari, Bembay,
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Appendix ~III

Order for Maintenance of Wives, Children and Parents

125, Order for maintenance of wives, children and Parerits =

(1) If any person having sufficient means neglects or
refuses to maintain -
(a) his wife, unable to maintain herself, ar
(b) his legitimate or illegitimate minor child, whether
married or not, unable to maintain itself, or
(c) his legitimate or illegitimate child (not being a
married daughter) who has attained majority, where
such child is, by reason of any physical or mental
abnormality or injury unable to maintain itself, or
(d) his father or mother, unable to maintain h&émself or
herself, _
a Magistrate of the first class may, upon preef .4f such negleét
or refusal, order such person to make 2 monthly allowance for
the maintenance wf his wife or such child, father er mother,
at such monthly rate not exceeding five hundred rupees in the
whole, as such Magistrate thinks fit, and to pay the same to
such person as the Magistrate may from time to time direct:

Provided that the Magistrate may order the father of
a miner femalc child referred to in clause (b) to make such
allowamce, until she attains her majority, if the Megistrate
is satisfied that the husband .ef such minor female child, if
married, is no% possessed af éufﬁicient means,

Explanation.- For the purposes of this Chapter,-

(a) "minor® meams a pcrsean who, under the provisions
of the Indiam Majority Act, 1875 (9 of 1875), is decemed not
to have attained his majority: )

(b) "wife®™ includes & woman who has beem diverced ﬁy,
or hes obtained a divorce from, her husband and has not remarried,

(2) Such allowance shall be payable from the date of the
order, or, if so .ordered, frem the date of the applieation
fer maintenance.
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(3) If any person so ordered fails without sufficient cause
to comply with the order, any such Magistrate may, for every

breach of the order, issue a warrant for levying the amount

due in the manncr provided for levying fines, and may sentence
such person, for the wholc or any part of each menth's
allowance remainimg unpzid after the executian of the warrant,
to imprisenment for a term which may extend to one month or
until payment if sooner made:

Provided that no warrent shall be issued for the
recovery of any amount due under this section unless application
be made to the Court tc levy such ameunt within 2 pepdod- ef
Ane year framm the date on which it became due:

Provided further that if such person offers to

‘meintain his wife an condition of her living with him, and

she refuses to live with him, such Magistrate may consider any
grounds of refusal stated by her, and may make an order under

this section potwithstanding such affer, if he is setisfied

that there is just ground for. se doing,

Explanation:= If a husband has contracted marriage
with another woman or kceps a mistress, it shzll be comsidered
to be just ground for his wife's refusal to live with him.

(4) No wife shall be entitled te receive an allowamce from

her husband umder this seo zction if she is livimg in aflultemy,

or if, without any sufficiaznt reasom, she refuses te live with
her husbamd, or if they are livimg separately by mutual consent.

(3) On. proef that any wife in whose favour am order has been
made under this scction is living in adultcry; or that without
sufficient reason she refuses to live with her husband, er
that they are living separately by mutual censent, the
Magistrate shall eancel the order,
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126, Procedure:~ (1) Proceedings under section 125 may be
taken against any person in any district =

(a) where he is, or ‘

(b) where he or his wife resides, or

(c) where he last resided with his wife, or as the case may

.-be, with the mother of the illegitimate child.

(2) All evidence im such proceedings shall be taken ik the
presence of the person against whom an order for payment of

~maintenance is propcced to be made, or, when his personal

attendance is dispensed with in the presence of his pleader,
and shall be recorded in the manner prescribed for summons-

. cases o=

Provided that if the Magistrate is satisfied the person
against whom an order for payment of maintenance is proposed
to be made is wilfully avoiding service, or wilfully neglecting
to attend the Court, the Ma#istrate may proceed to hear and
determine the case ex parte and any order soc made may be set
aside for good cause shown on an application an applicatio‘
made within three months from the date thereof subject to
such terms including terms as to payment of costs to the
opposite party as the Magistrate mcy think just and proper.

(3) The Court in dealing with applications under section 125
shall have power to make such order as to costs as may be .
Jjust,

127, Alteration in 2llowance.- (1) On proof of a change in
the circumstances of any person, receiving, under section
125 a monthly allowance, or ordered under the same section -
te pay a menthly allowance to his wife, child, father or

mother, as the case may be, the Magistrate may make such
alteration in the allowance as he thinks fit:

Provided that if he increases the allowance,'the
monthly rate of five hundred rupees in the whole shall not
be exceeded,
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(2) Where it appears to the Magistrate that, in consequence
of any decision of a competent Civil Court, any order made

‘under section 125 should be cancelled or varied, he shall cancel
- the order or, as thz case may be, vary the same acCordingly..
(3) Where any order h-s been made under section 125 in favour

of a womam who has bcen divorced by, or has obtained a divorce
from, her husband, the Mgistrate shall, if hé is satisfied

that -

(a) the weman has, after the date of such divorce,
remarried, cancel such order as from the date of her remarriage;

(b) the woman has been divorced by her husband and that
she has reccived, whether before or after the date of the said
order, the whole of the sum which, under any customary or
personal law applicable to the parties, was payable on such
divorce, cancel such order, =

(i) in the casc where such sum was paid before such
order, from the date on whitch such order was made,

(ii)in any other case, from the date of expiry of the
period, if any, for which maintenance has been
actually paid by the husband to the woman ;

(c) the woman has obtained a divorce from her husband
and that she had voluntarily surrendered her rights to
maintenance after her divorce, cancel the order from the
date thereof,

(4) At the time of making any decree for the recovery of
any maintenance or dowry by any person, to whom a monthly
allowance has been ordered to be paid under section 125, the
Civil Court shall take into account the sum which has been

- paid to, or recovered by, sueh person as monthly allowance

in pursuance of the said order.

128, Enforcement of order of maintenance.,~ A copy of the
order of maintenance shall be given withcut payment to the

person in whose favour it is made, or to his guardiam, if any,
or to the person to whom the allowance is to be paid; and

such order may be enforced by any Magistrate in any place
where the perscn against whom it is made may be on such
Magistrate being satisfied as to the identity of the parties
and the non-payment of the allowance due,



