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REPORT ON THE CONSTITUTION
(TWENTY-FIFTH AMENDMENT] BILL, 1971

1. The Constitution (Twenty-Fifth Amendment} Bill,
which has been introduced in the Lok Sabha on the 28th
July, 1971, has not been formally referred to us by the Ministry of
Law and Justice for our opinion or report; but the Bill, and more
particularly clause 3 of it, falls directly within the purview of the
wider terms of reference—clauses (viii} and (ix)—under which
the present Commission has been constituted; and so we think
it right srro mofu to make a report indicating onr opinion on the
merits of the Bill.

2. The Bill consists of three clawses. Clause 1 is formal
and describes 1he Bill as the Constitution ( Twenty-fifth) Amend-
ment Act, 1971. Clause 2 contains two sub-clauses (a) and (b),
and it reads as under (— .

%7, In article 31 of the Constitution—

(a) for clause (2), the following clause shall be
substituted, namely,—

“(2) No property shall ba compulsorily acquired
or requisitioned save for a pubiic purpose and save
by authority of a law which provides for acquisi-
tion or requisitioning of the property for an amount
-which may be fixed by such law or which may be
determined in accordahce with sych principles and
given in such manner as may be specified in such
law; and no such law shall be called in question
in any court on the grpund that the amount so fix-

-ed or determined is not adequate: or that the whole
or any part of such amount 1§ o be given otherwise
thar in cash,”, ‘ P

r |
“(b) after clause (2A},| the
inserted, namely,—

“(2B) Nothing ia| sub-clausd (f) of clause (1)
of article 19 shall affect any such Jaw as is referred
to in clause (2)”. | o

I_r‘o#lo@ng clause shall be

| :
H

It is clear that theirBill P s on the asspmp-
tion that the Twenty-Fourth Ampendment recently
adopted by Parliament is constifutionally valid.

1. Bill No. 106 of 1971,

Iniroductory

Clause 2(a)
of the Bill.
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Background 3. Tt is unnecessary to refer in detail to the background of

of twenty-  judicial decisions which made it necessary for Parliament to

Erlr'l';}fd. adopt the Twenty-Fourth Amendment. The question about the

ment, scope and effect of the provisions contained in Article 368 of tl;le
Constitution was first considered by the Supreme Court in
Shankari Prasad's case.! Patanjali Sastri J., who spoke for the
unanimous Court, held in the said case that, in substance, Article
368 conferred on Parliament power to amend any provisios of
the Constitution, provided that, in making such amendme#t,
Parliament followed the procedure prescribed by the said Article
and complied with its requirements, This judgment was pro-
nounced on the 5th October, 1951.

The same view was refterated by a majority of three Judges
in Sgjjan Singh's case.? This judgment was delivered on the
30th October, 1964, :

On the 27th Tebruary, 1967, the Supreme Court considered
the same question over again in Gelak Natl's case,® and, by
a majority of 6:5, held that the earlier decisions had not properly
interpreted the scope and effect of Article 368 and that, the sajd
Article did not confer power on Parliament to amend Part ITT
of the Constitution in any event. s

It is as a result of the last decision of the Supreme Court in
Golak Nath’s case that Parliament thought it necessary to pass
the Twenty-Fourth Amiendment Act.

EWEEW- 4. In order to avoid confusion, it is necessary to state clearly
Awmend- that the Twanty-Fourth Amendment does not purport to confer
ment on Parliament any additional power not possessed by it earhier,
clarifi- but it merely clarifies what, in the opinion of Parliament, has a;-

calory in  ways been the true position about the scope and effect of the

nature. provisions of Article 368. Itistrue that, in order to clarify th#
said position, Pafliament has, as a matter of abundant cau!'mg .
made some suitable am¢ndments in Article 13 and Article 4
but the result of the said amendments is to declare that articleﬁ '
meant what it was interpreidd to mean by the unanimous Court
in Shankari Prasdd Singh Deo’s case! as well as by the majoﬁt{f
of the Judges copstituting the Bench in Sajian Singh's case.
In other words, tr£ Twenty-Fourth Amendment Act says that the
law in regard to the power of Parfiament to amend the Constifgs -
tion, which was Idid down asthoritatively by the Supreme Cﬁ ¥

and accepted as cprrect petwpen the 5th October, 1951 and £

s the ;‘comct law.

February, 1967,

opsbility 5. We do not! think; that the constitutional validity of the

on the 2% Twenty-Fourth Amendment’ Act is likely to be challenged b .

validity of ~the Supreme Court; but it is kot unlikely that, if the present Ml - j
L. Shankari Prasad Singh Deg v..The Unior of India, ALR. 1951 S.C. 8}
2. Sajjan Singk v. The State of Rajasthan, A.LR. 1965 5,C. 845.
3. Golak Nath v. The State of Punjab, A.LR. 1967 5.C. 1643,
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is passed by Parliament, an atternpt may be made to challenge
its constitutional validity on the ground that Parliament has no
power to amend Part IIT of the Constitution and that the Twenty-
Fourth Amendment Act passed by Parliament is inoperative,
ineffective and void and, as such, cannot sustain the validity of the
Twenty-Fifth Amendment Bill inasmuch as its provisions seek
to modify some of the fundamental rights guaranteed by Part
HI. This fact has to be borne in mind in considering the merits
of the proposed Bill,

6. After the judgment of the Sepreme Court in Golak Neath's
case was pronounced, there has been a national debate in regard
to the merits of the decision in the said case. In this debaie,
advocates of the view propounded by the majority in Golak
Nath's case, as well as those who are critical of that view have
used strong words, such as, the Supremacy of the Judiciary,
encroachment on fundamental rights, introduction of totalitarian
concepts in the democratic set-up of our country, or tyranny
of the Judiciary; and naturally, the introduction of such political
evertones in this ‘national debate has created an appearance of
confrontation between Parliament and the Supreme Court,
The Commission, however, does not regard the situation created
by the majority decision in Gelak Nath's case as necessan]y
leading to any conflict between the two great institutions, wiz.,
Parliament and the Supreme Court.

7. The Cqmmission believes that, in a democratic country
like India which is governed by a written Constitution, Supremacy
can be Iegmmately claimed only by the Cbnshtuhon It is
the Constitution which is paramount, which is the law of laws,
which confers on Parliament and the Stat Leglslaturcs the Exe—
cutive and the Judiciary their respegtive ppwers, assigns to them
their respective functions, and prescribes Kmitations within
which the said powers and functibns cah bé legitimately dis-
charged. Within their respective sﬂhcrcs ‘each one of the cons-
tituents of Indian democracy can dlaim su;:meﬂ'mcj,r in a limited
sense only. This position is subject to the #nportant proviso
that Parliament has power to amemi the Constitution; but, once
Parliament’s constiluent power to; dmend the Conbtllution is
exercised and the amended Constli,unon Bomﬁ into operation,
even Parliament has to function again mthm limits prescrib-
ed by the amended Constltut:lon

8. What we have witnessed as g result‘ of the majority deci-
ston in Golak Nath's case is inevitably a part of the democratic
process. It may sound platitudinops, but.it is nevertheless true
that it is the function and privilege iof Patdiament to amend the
Constitution and make laws according to thé provisions of the
Constitution; it is the privilege and function of, the Judiciary to
interpret the Jaws and test their constitutional validity in the
light of the relevant constitutional Tmrlsmns and it 15 the l.‘lu'cgl,ar

of the Executwe to implement the Jaws i i
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. If, whitz discharging its functions, the Supreme Cq
mtcrpfets an ordinary law or a provision of the Constitutio
a manner which, in the oninion of Parliament, does not reprj%n
the true intention of Padiamgnt, it is open to Parliament to mike
its intention clear by taking recourse to the suitable, legitimate
and well-recopnised process of amending the law ot the Constitu-
tion. But, while this precess is in progress, no effort should be
made to introduce notions of confrontation between Parhamtit
on the one hand and the Judiciary on the other. :

10. In this context, we would like to refer to the ob@ervatmﬁs
made by Mr. Justice Cardozo, the great American Judge of the
Supreme Court of the United States. Said Justicc Cardozol

“The great tides and currents which engulf the rest of
men do not turn aside in thelr course and pass the Jndgs
by.”

We would invife the Umon Government and the Members i)f
Parliament to share oue faith in the wisdom of Mr. Justice Cmtba-
Z0's observation,

11. Reverting then, to clause 2 of the Bill, it would be noﬁmd-
that sub-clause (2) of this clause deletes the word ° ‘compensation”
and introduces in iis place the word “amount”, in order to syaid
any controversy about the adequacy of the amount which Pir-
liament may ditect to be paid in the manuer specified by the
clause, where property belonging o a citizen is compulserdly
acqmred or requisitioned. "It also provides, as did Article 31@)
in the unamended form, that a law passed by virtue of the powers
conferred by arficle 31(2) shall not be called in question ey
Court on the grouad that the amount so fixed or determi
not adequate; apd it adds that the said law cannot also be &bl
lenged on the gtound iha ¢ whole or any part of sich aménl
is to be given oihermae thim in cash.

12, Sub—clause ibj ; of clause 2 of the Bill inserts clause (3)
after clause (24) in the ¢xisting Article, and it lays down that
nothing in sub-clause (f).df clavse (1) of Article 19 shall affect
any such law as is referred to in clause (2). In other
an additional s3fe Ebeen provided by clause (2B) =

ed;

is sought to be intr. the Bill to prevent any atiack
the law passed nder 31(2} on the ground that any ®
provisions ccn*ravend tl'n% fondamental rights guaranteed :
Article I9(l](f) ;

13, Every s dcnt pnstitutional Law knows that
ment thought that :t _Becessary to make thesa pr i
because of the ;reoentld gion of the Supreme Court ini Katelym

h

1. Cardoze, The Nature of .Im@i'ﬁl Prsoess,g{lﬁ..".‘), page 170
! S
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Cavasiee Cooper & Another v, Union of Indin.? Perliament
presumably t1ought, avd we think rightly, fiat the effect of this
majority degcisicn of the Supreme Conrt was, subsiance, o
makz compensetion providad for by the jmpugned legigatior
Jjusceiable and subject it oo the test af reasotiableness toder arti-
ckz 15(3); and, tc that extent, the said decision is inconsistent
with the view taken by the Supreme Court in State of Gufaral
v. Shantilad Muangaldass and others.* Indeed, eversince the
Fourth Apendment was passed on the 27th Aprl, 1955, the
Swpreme Court had generally interpreied clawse {2) of Article
31 to mean that the adequacy of compensation directed to be
paid by laws passed under the said clause was not justiciable as
we have explained earlier, except in cases where it reasonably
appeared to the Court that the compensation was illusory or
that the whole legislative exercise was a fraud on the Consti-
tution.  But, in Cooper’s carel the majority view appeared
io strike 2 somewhat different note; 214 thag, according ta Parha-
ment, mad: H necessary to irtrodees e amended clayse Z) in
Articke 31, We think thac, in t1e circurestances to which we
have ust referred, Parliament is jusiied it introducizg the amznd-
mzn: ir gueston,

14. This takes us to clause 3 of the Bill. It reads thus—
3. After acticlz 1B of the Constituiion, -he fol:owing
skall be izszried, nerely,—

“C, Motwithuandine anytaing contaired 1 arti-
cle 13, no law giving effoct to the policy of the State to-
wards securing the principles syecified in clause (b} or
ciguse {c) of anticle 39 shall be deemod to be void an the
ground that it is inconsigtent with,: or takes away or
abricges any of the rights;conferred by article L4, artiele
1§ or article 31; and no Jaw conthining a declaration
that it'is for giving to such pelicy shall be called
i question in any conrt vn the groxingd that it does not
give effect to such policy. s

Provided that where such law is ;made by the Legis-
lature of a State, the prq'wisiour of this article shall
not apyly thereto uniess spch lag, bpving been reserved
for the consideration of the President, has received his
assent.™ '

By introducing this clawse, Parlizment is taking the first major
and significant st=p towards implementing %o of the Directive
Principles enshiiped ‘1 clagge (b} and (e} of Articl= 39 in Part [V
of the Constitution, and, in that semse, the: Elanse under consi-
deration czn be appropriately déscribed as” historic.  Afier it

Clause 3
of the Bi),

1. Rustom Cavasjes Cooper & Another v. Union of fndia, A LR, 1970 5.C. 564,

2. Swate of Gujret v Shantilal MangaHTJs and Prhery, (1569) 1 8. C. R. 505.

SR

[——
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is adopted, Parliament will have heralded a new era in the pur-
suit of the goal placed before the nation by the Constitution' to
establish social and economic justice in this country. The Coim-
mission is in full agreement with this object of the clause.

15, In the two decades after the Constitution was passed,
the inter-relation between the Directive Principles and Funda<
mental Rights has been often been considersd by the Supreme
Court. The Directive Principles enshrined in Part IV are, in
terms, declared to be non-justiciable and yet, Article 37, which
makes this declaration, emphatically adds that the said pringi-
ples are nevertheless fundamental in the governance of the country
and it ordains that it shall be the duty of the State to apply these
principles in making laws. Broadly stated, in its judgments,
the Supreme Court has often treated the Directive Principles as
relevant in dealing with the question as to whether invasion of
fundamental rights aliéged to be involved in the provisions of
any impugned statute is reasonable and is for public good or
not.  But, whenever there appeared to be a clear conflict bet-
ween one or more of the Directive Principles on the one hansd,
and the fundamental rights on the other, the Court invariably
held that the fundamental rights must prevail over the Directive
Principles. :

16. But, in retrospect, for some time past, citizens genuime-
ly concerned with the progress of Indian democracy in its destin-
ed task of achieving socio-economic justice in this country by a’
democratic process have often wondered how it would be possi-
ble to give effect to the more important declaration contained
in Article 37 whereby duty was imposed on the State to apply
the Directive Principles in making law. In appreciating how
deep is the concern felt by many of us in this behalf, it is neces-
sary to emphasiz¢ the part which the Directive Principles are
expected to play in the achievement of socio-economic objecti-
ves. The fundamental rights and the directive principles en-
shrined in Parts Il and.1V of the Constitution have been des~
cribed by Granville Austin® as “the conscience of the Indian’
Constitution.” “The Indian Constitution”, says Austin, “is
first and foremost. 2 socigl decument. The majority of its pro~
visions are either directly aimped at furthering the goals of the
social revolution or attémpt to foster this revolution by este-
blishing the conditions necessary for its achicvement. Yet des-
pite the permeation of the entire constitution by the aim of
national renascence, theicore of the commitment, to the social
revolution lies in Parts 11 and IV, in the Fundamental Rights
ind in the Directive Principles of State Policy.” According to:

ustin:— : '

“In the ]}irectivic- Ptiinciples, however, one finds &n
even clearer statemerit of the social revolution. They aim.

1. Granville Austin, The Indian Constitutibn: Cornerstone of a Nation {Oxford Univer-
sity Press, London) (1966). : : . )
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at making the Indian masses free in the positive sense, free
from the passivity engendered by centuries of coercion by
society and by nature, free from the object physical condi-
tions that had prevented them from fulfilling their best selves,™

17. The words used by Dr. Ambedkar, when he piloted the
Directive Principles in the Constituent Assembly, are signi-
ficant. Dr. Ambedkar said:—

“In enacting this part (Part IV) of the Constitution, the
Assembly is giving certain directions to the future legisla-
ture and the future executive to show in what manner they
are .

to cxercise the legislative and executive power they will
have. Surely it is not the intention to introduce in this part
these principles as mere pious declarations. It is the inten-
tion of this Assembly that in future both the legislature and
the executive should not merely pay lip-service to these
princinles

but that they should be made the basis of all legislative
and executive action that they may be taking hereafter in
the matter of the governance of the country.”

I8. Nehru described this position in his characteristically
lucid words by observing:

“The service of India means the service of the millions
who suffer. It means the ending of poverty and ignorance
and disease and inequality of opportunity, The ambition
of the greatest man of our generation has been to wipe every
tear from every eye. That méy be beyond us, but as long as
there are tears and suffering, so long qur work will not be over.”

Thus considered, the Directive Pringiples can be appropria-
tely described in Nehru’s words ps being dynamic in character,
while Fundamental Rights can be described as static. In des.
cribing Fundamental Rights as stagic, we do not propose to under-
estimate their significance and i%ortance in the Constitutional
set-up devised by the Constitution and the democratic way of
life was adopted by us. They, Ino doubt, constitute a distin-
ctive feature of our Constitution' and are, ' fact, justly regar-
ded as its cornerstone. But the very mature of the Directive
Principles postulates that their yltimata objective is to satisfy
the ever-growing legitimate but junsatitfied! hopes and aspira-
tons of common citizens of this cbuntry to enjoy life, liberty and
happiness in ample measures and, in that sense, they are inevi-

. tably dynamic in character and their horjzon would continuously
‘expand as the country witnesse§ econpmic development and
adopts social change, and marches towardy its cherished goal
of achieving socio-economic ;‘evot('l.\tion. P i .

: SN
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19. However, as we have already indicated, Directive Princh
ples, not being enforceable, were given a somewhat inferior
position by judicial process. The proposed Bili for the firft
time recognises the primacy of Directive Principles and has seles-
ted two of them enshrined in Article 39(b) and (c) for implemen-
tation in the first instance. That is why we think the Bill marks
the beginning of a new era ia the constitutional history of omr
counlry.

20. Having made these preliminary observations, let us pro-
ceed to examine the provisions made by clause 3, The first
question which calls for consideration is: is it necessary to make
the main operative provision of the clause in a negative form
beginning with the word “notwithstanding”? Would it not be
possible to secure the implementation of the principles enshrin-
ed in clauses (b) and (c) of Article 39 by a positive provision ?
We have given anxious thought to this problem and we hawe
come to the conclusion that the form adopted by the draftsman
in framing clause 3 cannot be avoided and is, in a sense, inevis
table.

21. In this connection, it is necessary to remember that funda-
mental rights enshrined in Part III are conferred on. citizens,
while Directive Principles enumerated in Part IV amount to-
paramount obligations imposed on the State. That being se,
a positive provision made for the purpose of securing imple-
mentation of said principles cannot in the very nature of things
be treated as fundamentsl rights, -

In fact, such a positive provision would, for instance, amoust
to regulation or control of the citizens’ right to property guaram-
teed by Article 19(1} (f). While considering the question abowt
the form which the provisiops of clause 3 should adopt, this
aspect of the mattér must be borne in mind. : :

» 22. At this stage, it is_relevant to refer to the Directive Princi-

ples which are sought to be secured by the conferment of power
on Parliament and the Skaie Legislatures by clause 3. Clauses
(b) and (c) of Artile 39 jprovide:

“The Statefr shall, :}'m- particular, direct its policy towards :
securing— po "

{b) thai the ownemship and control of the material
resources t.‘lvf;] the pomjnunity arc so distributed as best
to subserve Ithe m d;

e o goo .

i b . ¥
*(c) that the dperdtion of the economic system doss
not result in the cpheeptration of wealth and means of -
* production tp the domuhon detriment.” .
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23. It will be noticed that implementation of these Directive
Principles would amount to the contrel or regulation of the citi-
zens' right to property and, in that sense, they must find a place
under Article 31 by way of an exception or proviso or as 4 part
of the scheme envisaged by all the provisions under Article 31,
and that is whal the draftsman has done in the present case.
We are, therefore, unable to say that the drafting of Article 31C
which is in a negative form is open to any serious criticism,

24. However, we ought to emphasise that the effect of Article
31C, as we conceive it to be, is not that, in implementing the
principles specified in clauses (b) and (¢} of Article 39, Articles
14, 19 and 31 or any of them is intended to be unconstitutional-
ly contravened; it means, as is meant by Article 31B, that en-
forcement of the relevant Directive Principles by legislative pro-
cess may involve regulation of the fundamental rights guaranteed
by Article 19(1){f) and (g} and Article 31, but such regulation
would inevitably have to be within the limits prescribed by clau-
ses {3) and {6) of Article 19 or by the relevant provisions of Arti-
cle 31, such as Article 31(2). 1t is inconceivable that Article
14, properly understood, can ever be violated by any legislation
contemplated by Article 31C.

25. We are confident that, after the present Bill is passed,
when, in due course, Parliamant and State Legislatures make
laws in accordance with the provisions of Article 31C, they will
faithfully keep in mind the badic concept- of our constitutional
philosophy that, in evolving a rational synthesis (Samanvaya)
between the competing claims of a citizen’s fundamental rights
and public good, the relative importance and legitimacy of the
claims must be carefully weighed and taken into account.

26. Apart from the apparent necessity to draft Article 31C
in the present form, Government presumably intend to avoid
any dilatory intervention of legal proceedings which inevitably
stall, retard and sometimes materially hinder the whole objact
of meeting urgent economic peoblems speedily and effectively,
though, of course, under valid lals. THat, i fact, was the penesis
of the Fourth Amendment by which Asticles 31A and 31B
were inserted in the Constitution and that also appears (o be
the justification of the relevanr clange in Article 31C. But,
obviously, this clause does not jmply that Parliament desires to
ignore Articles 14, 19 and 31 i passiJ-g lgws to implement the
principles enshrined in Article 3P(b) and (d).
the clause is to avoid judicial strutiny on ‘the point.

27. In regard to Article 31C as at present drafted, there is
one point to which we ought toirefer, - Article 31C as at present
drafted provides that, notwithstanding agything contained in
article 13, a law passed to give! effect ito the policy specified in
clause (b) or clause (c) shall not 'be deemed to be void, inter alig,
on the ground that it is inconsistent! with, or takes away or
abridges any of the rights conferned by frt_ e 19. In our opinion,

” i ey -
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the purpose which Article 31C has in mind would be effectively
achieved if, instead of referring to Article 19{1} as a whole, re-
ference is made to Article 19(1) { {') and {g). It is these two clanses
that are likely to be contravened by legislation contemplated
by Article 31C, and, if a provision is made that no law passed
with a view to implementing the policy enunciated in Article
3HDb) and (c) contravenes, inter alia, Article 1%(1) () and (g),
that would serve the purpose in view,

28, On the other hand, if the whole of Article 19 is retained
in the relevant provision of clause 3 of the Bill, it is likely to
lead to some consequenoces which we view with grave concern.
Sub-clauses (a), (b) and (c) of Clause (1) of Article 19 guarantee
to all citizens fundamental right to freedom of speech and ex-
pression, to assemble peaceably and without arms, and to form
associations or unions. We have already expressed our con-
currence with the policy underlying the aim and object of clause 3
of the Bill and we have also indicated that a stage has now
arrived when the primacy of the Directive Principles must not
only be recognised in theory, but must become a reality of the .
part of national life. Nevertheless, we cannot ignore the fact
that there may be citizens :or groups of citizens who subscribe
to the conservative political philosophy and want the srafus quo
to remain and /aissez-faire 16 thrive. "It is well known that the
doctrine of laissez-faire and the rule of the market characterised
the Victorian era in the Epglish public life. So far as we are
concerned, the days of laissez-fairé and the rule of the market
are over, and the Cpnstitulion in unmistakable terms provides
for the pursuit of the idea of establishing an egalitarian society
by the rule of law in a democratic manner. Even so, if a section
of the Indian community, however small in number, does not
believe in this philosophy and wants to propagate the con-

servative view of life, it would b# entitled to advocate the amend-

ment of some of the Directive Principles to conform to its socio- -
economic philosophy. Freedom of speech and expression of
opinion means not ¢nly freeddm of speech' and expression of
opinion which is in conformity with the philosophy of the estab-
lishment, but more particularly freedom of speech and expression
of opinion which disgents ftom the philosophy of the establish-
ment. This position:no democtat can dispute.

29. If that be soj we dppréhend that retaining Article 19
without limiting its o?eratioi ta pub-clauses ( ') and (g) of clause
(1) may conceivably empowsr Parliament or the State Legislatiire
to make a law whichi might; prohibit or penalise or control any
criticism of the current econpmi¢ policies adopted by the present
Union Government of any thovement to change the entire philo-
sophy of the Directive Prindipleg. in conformity with the conser-
vative view of economic angd pofitical life; and such a position,
we think, could not be demkocrstically sound or wise. Similar
situations may, speaking purely:theoretically, arise even in res-
pect of the other fre¢doms ;guaranteed by clauses (b} to {e) of
article 15(1) if the whole of arti¢le 19(1) were mentioned. That
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is why we recommend that, in Article 31C as drafted under clause
3 of the Bill, reference should be made to Article 19(1} { ) and
{g) alone and not to Article 19 as a whole.

30. Before we part with this topic, we ought to refer to one
consideration which we have carefully weighed in making our
recommendation about the inclusion of Article 1%(1) (f) and
{g) and not the whole of Article 19(1). Tt is not unlikely that
the Government might have thought of including the whole of
Article 19(1) becausz of their apprebension that even the free-
dom of speech, for instance, might in future be successfully in-
voked in challenging the valdity of laws implementing the
Directive Principles enshrined in Article 39(b) and (). This
apprehension of the Government would, no doubt, be referable
to the decision of the Supreme Court in Sakal Papers’ case
in which the freedom of spesch guaranteed by Ariicle 19(1)(a)
has been unduly and unreasonably extended to strike down the
provisions of what Parliamenl regarded as a legitimate and prog-
ressive measure. We hope that the apprehension entertained
by the Government may not come true. However, if in future,
our hope is belied and the apprehension of the Government
comes true, there will be time enough for Parliament 1o take soit-
able action by including any other part of Article 19(1).

31. That leaves another part of Article 31-C to be considered.
By this part, it is provided that, if a law made by Pariiament or
State Legislature by viriue of Atticle 31-C declares that it is for
giving efiect te the policy enuncizted by Article 39, clause (b}
or (¢), the said law shall not be called in question in any court on
the ground that it does not give! effect 1o such policy. In other
words, the effect of this provision is that any question as te whe-
ther there is any rational mexus or coanection, betwezn the
provisions of the law passed by Parliament or State Legislature
and the object intznded to be achieved by them will be complztely
excluded from judicial scrutiny.: It is possible that the nexus
between the provisions of the law in question and the cbject
intended to be achieved by them is, in' some cases, patent and
diract, or is indirect and remete, or is, o some other cases, illu-
sory or non-existent; and vet, if he clayse in its present form is
adopted by Parliament, ccurts will be preclided in all cases from
examining the question about the existence:of such nexus.

32, Tt is obvious that the whole object af Article 3IC as at
present drafted is to enable Parljament! and Siate Legislatures
to pass laws with the object of implementing the Directive Princi-
pies in quesdon. If that is so, we sée no jistification for excluding
judicial inquiry into the question abowt th existence of any
rationz! pexus between the law apd the object intended to be
achieved by it. We feel confident that, once Asticle 31C is adop-
ted by Parliament and the Conshitution is suitably amendesd,
judicial process will take cognizande or the new policy adopted
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by the Constitution and will not hesitate to recognise the prim

of the Directive Principles and the urgent need 10 implement them
in order to meet the challenge of the times. As we have already
emphasised, if Article 31C is adopted, a very significant and im-
portant steps ferward will have been taken in giving due recogni~
tion to the primacy of the Directive Principles and we feel that,
while taking this steps, it would be unreasonable to prevent any
judicial inquiry into the guestion as to whether laws passed im
pursuance of the new policy bear any connection with the object
intended to be served by them.

It is also necessary to bear in mind that Article 31C does not
seek to define or even describe eoncretely the content of the abste
ract economic principles enunciated in clauses (b) and (c) of
Article 39; and that, we think, justifies our recommendation thus
the question about the conient of the relevant Directive Princi»
ple or Principles sought to be implemented by any legislative
enactment and its or their relation with the prowsmns of the said
enactment should be left open for judicial inquiry. While dealing
with this aspect of the matter, we may refer to the fact that Articks
31A, which was insgrted b}' section 3 of the Constitution (Fourth
Amendment) Act, 1955, : specifically and clearly enumeratid
by clauses () to (e} the objeets for which laws could be passed
and, yet, no provision has been;made in the said Article previding
that a declaration made by the appropriate Legislature that any
law passed by it has been so passed for carrying out the objects
enumerated in the clauses is conclusive and shall not be called
in question in any Court. ‘Wé trust that, having regard to this
position, the Union Govemment should accept out recommenda-
tion to delete the last part of Article 31C.

33, Besides, we may point out that, when Article 31(2) was
added by section 2 of the Clonstitution (Fourth Amendment)
Act, 1955, Parliament p#ovniad that the question zbout the
adequacy of compensation shpuld not be justiciable, but did .
not make a similar provision about the question as to whethes
compulsory acqumﬁmn of raquisition of the property is for a =
public purpose or got. I¢ wegpld be recalled that, under Artické
31(2), no property shall beico ulsorlly acquired or requisitioned -
save for & public urposgn‘au,p save by authority of law which -
provides for com While excluding the question of -
compensation and jts adsgua from the jurisdiction of courts,
Parliament did not think it fdvisable similarly tor exclude the ;
inquiry as to whether the| ulsory acquisition or requisition :
of any property is for a pu purpose or not. In our vi
just as the c:ustencd of the pulpase is left open for judicial scml:—
ny by Article 31(%50 shouli¥ the nexus between the Provisions .

of the law propo in pursuance of the authority
conferred by Articlg 31C and ;he.n' object, viz., the xmp]ementt- E -
tion of the principles ennmei‘atcd in Article 39({b} and (¢} be ko
left open to jlldlCiﬁl 1nvast|gauon
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34. We would accordingly recommend very strongly that
the relevant part in question should be deleted from Article
31C as at present drafted.

The proviso to article 31C is similar to the proviso to article
31A and, so. we have no comment to make on it,

35. Incidentally, we may be permitted to observe that, if
this clause is retained in Article 31C and all judicial inquiry is
excluded, laws passed under Article 31C would nevertheless
be challenged in courts of law and, in doubtful cases, eourts of
law may feel inclined to reach the conclusion that the passing of
the impugned law amounts to a fraud on the Constitution.
Such a situation, we think, ought to be avoided. Parliament
should trust the Judiciary to do its duty fairly, fearlessly, impar-
tially and objectively and to take cognizance of the changed phi-
losophy which Parliament proposes to adopt in recognising the
importance, the urgency and the significance of implementing
the Directive Principles in question.

36. As we have already. indicated,! though the Bill has not.

been formally referred to us by the Minigiry of Law and Justice,
it is not unmlikely that it may be :brought b¢fore Parliament in
its ensuing session; and having regard to the material terms en-
~ larging the jurisdiction under which the present Commission
has been constituted, we thought. it right suo mot to make a
report on the Bill in question. C

37, In conclusion, our recommendations are :—

{1) In Article 31C as at prasent drafted, instead of Article
19, Article 19(1)(f) and (g) should be specified;

(2) The last part of the main parmagraph of the proposed
Article 31C, which provides t]:tat no: law containing a dec-
laration that it is for giving effect to such policy shall be
called in question in any court pn the ground that it does not
give effect to such policy, should bé deleted.

P.B. Gajendragadkar_Chm‘rmcin.

V.R. Krishna Tyer i :
P. K. Tripathi } .Mer?abers.

P.M. Bakshi-—Secrerary.

New DEeLHL,
The 28th Qctober, 1971,
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