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Crarter 1

INTRODUCTION

1.1. This Report deals with some aspects of revision of the Code
of Civil Procedure, 1908. The subject was eonsidered at length by
one of the previous Commissions, which duly forwarded to Govern-
ment a detailed Report on the code.! In that Report,* the Commission
considered the Code at length, and‘the mass of case-law that had
accumulated around the previous Code during half a ecentury of its
life, the local amendments made in various provisions of the Code,
as well as the reforms introduced in cther Countries,—including, in
particular, the changes made in England in 1962 by way of revision
of the Rules of the Supreme Court,

It also took inte account the retomnmendations relevant to the
Code made in the Report on the Reformg of Judicial Administration,?

12. A Bill intended tc implement this Report was duly intro- -
duced in Parliament but the Bill lapsed. When the question of re-
intreduction of the Bill arvse, the (fovernment of india ronsidered
it proper to request the present Corhmission to examine the Code
afresh from the “basic angle of minimising costs and avoiding de-
lays il} litigation and taking into aceount its revised terms of refe-
rence’™, ' :

Scope of the Report o _
1.3. Accordingly, in this Report, Ye propose tp examine the Code
from the angle of - : AR SR
(1) minimising costs; .
(2) avoiding delays in litigatipn; and o .
(3) the revised terms of reference of 'thig Commission, the -
most important of such térms being the implementation
of the directive principles. -

14. In this Reporl, we have not considered it necessary to deal
again with the matters dialt .withiin the earlier Report, except
where we disagreed with tllz recgmmendations in the earlier Report
or considered it necessary to reiferafe and emphasise particular re-
commendations made thersin. Ag s ter of fact, even the gues-
tion of costs and delay-wag conslderpd by the Commission at that
time also; however. as that Report was given long ago,® we shall— -
as we have been specifically reg —+consider what amendments,
are needed to avoid delay:and fio. minimise costs in civil proceed-
ings, . I :

1. 27th Report of the Law Commibsion, -

2. It is hoteafter referrad toms thé carlier'code;

3. 14th Report of the Law Commigaion. = - ' .

4. Law Miniater’s letter No. P. 4[;6] T3 dni:"ed. 14:2-1972 to the Chairman of the Law

Commijssion.
& To 1964 . h




Radical amendmenés needed

1.5. At the outset, we should make it clear that in our view, at
least in certain respects radical changes gre required in the Code
in principle,

io¥g

In the earlier Report,’ it has beeti mentioned that, on the
whole, the Code has worked smogthly iand satlsfacwrlly, and the
Commission there had added that it had been ‘very cautious’ in
proposing radical changes. Na doubt, daution has to be exercised
before disturbing statutory provistonsi of long standing. But we
think that caution should not lact ag a ponstraint where the expen-
S;S of procedure and the necessities ofi the times require radical
changes.

Litigation when causing burden
16. As the Supreme Court has oj:mglfved’—

“The principal function of counts gnd tribunals is to settle the
dispute between the parties sigd thereby give a quietus to
the secial frictions generated p the unresolved disputes.
As long as a litigatipn lasts,:the temsion continues and
useful energies will be Wasted This is not all. Every.
litigation means heavy financid] burden to the parties,”

Obviously, an expensive pi'ocedural system T e lelf-defeating
instrument of justice. . .

Refoms needed to be eons'ldbrbd

1.7. T, therefore, reforms ij propesire appear to be needed to
reduce the burden on parties, a bbdy dhtrusted with the business
of law reform need not h&ltate td r ‘their sultablhty

Course adopted with refmee ite mw Code

18. The course which we have’ ddogited with reference to the
recommendations made in the eatli éport may be stated here.
First, where we ‘agree with the fecot tions made in the earlier
Report we have not considered}it nbdesddry to deal with the matter,
except as stated below. Secondly, wherp we agree with the earlier
recommendations, and also tongider!i es#aw to emphasise it, we
* have made a brief referenck to it i’ rt. Thirdly, where we
- disagree with an earlier reco 6!1I3! ‘agree with it subject to -
- g modification, we have natirally in this Report, and indi:
cated our own recommendatio ‘;g i-f.f_ Euurthly on matters not

...

considered in the earlier Repo
have expressed our views and gu
wherever we thought neceqsary‘;

'" 1

1. 27th Repert, page 4, para 6.
2. Probhavati v, Pritam Ku«r, A.LR, 1947268,0. 191(“9:2 (Hegdc.ll
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1.9. Thus the positiox is that on matters falling within the first
and second categories referred to above, the recommendations in
the esrlier Report should be consalted. On matters falling within
the third category, the earlier recommendations shovld be taken as
superseded or modified {as the case may require) by our recom-
mendations. And, on matters falling within the fourth category. cur
recommendations should be taken ss supplementing those made in
the earlier Report. T

] tk -

Questionnaire . : o T
1.10, We may mention here thgt when the subject was referred

to us, we had, in order to élicit gpinion on some of the_imgomg-_.

questions which required consideration, issued a questionnaire,’ w
are grateful to all those whe have:favoured us with their views in
response to the questionhaire. We have, wherever we consider it
necessary, referred in this Repori; to the views expressed on the
relevant questions; but it is needlesp to add that the replies on every
question have received our most cereful consideration.

I Tie Queatioanaice was sl i Moty 1§ ;
Juee unnmrawa.a_mu.eflmupr?h,l!rﬂ.



CHAPTER 1-A. -_
MAIN ORJECTIVES OF_;:REFORM

Introduetory

1-A1l. We deal in this Chapter with the main objectives. af re=
form of the Code as.envisaged in thig Report. N

Stages of procedure and cases of delsy
1.A2. We refer first to delay. The stages of procedure as provid-
ed in the Cede are not numerous. But de #¥ could occur becausg—
(1) the interval between the stages becomes very long in a
particular case, or : : _
(i) a particular stage of procedure itself consumes exeessive
{ime, or o ‘
(iii) extraneous factors prevent a particular stage from being
reached—for example, where the suit has to awasit its tarn
for 2 long period because of the heavy file of the court.

1.A.3. Examples of all these.three: types of delay could be fur-
nished. For example, if, between the issue of & summons to the de-
fendant and his actual appearance in Courtian interval of two months
‘elapses because of obstacles in the service'of summons, delay of the
first tvpe occurs,

Same is the case where frequent adjournments are granted
without justificetion. Delay of the seeond type is illustrated by the
parties producing too many withesses, or counsels unduly prolong-
Ing the cross-examination of a particnlar witness, An illustration
of the third type of delay is furnished by the familiar situation of &
revision against an interlocutory orde?, whereby the next stage in

the logical sequence of the case’ is prevepted from being reached.

1.A4 It will be our endeavour to:bea'r in mind these three as-
p;ctséowhile making concrete redommédndations for amendment of
the Code. o

Expenses __
1.A.5. We refer next to expense. The principal expenses of a
civil litigant in India are made up of—
(1)} court fees; '
(2} cmmsel’s fee; _
(3) expenses on witnesses; i
(4) expenses for cbtaining copies of: documents,

(5) personal expenses for attending eourt consulting 'counsel,
and the like;

(6) costs, when directed to be paid tp the opposite party.
. i 4 H i - . i




Various heads of expense

1.A.6. None of these items is governed by the Cede of Civil Pro-
cedure. The first of them—court fees—is regulated by the Court
Fees Act, (or by the corresponding State law where a fullfiedged
gtate law has been enacted). |

The second item is not, as between party and counsel, regulat-
ed by law. "

The Third snd fourth items are regulated by rules made by
the High Courts.

The fifth is, in ils very natura, elastic. So alsois the sixth.

Court fees _

1.A7. These items of expenditure are, thus, outside the Code,
but we think it proper to-deal here with the first item—Court fees—
since the matter is of great importance. This we have chosen to do
notwithstanding the fact that Pagliament’s legislative competence
to. legislate on court fees is limited to Union Territories, as the
subject falls in the State List.

1.A.7. We may in this conpeetion mention that in one of the
Reports of a previous Commisgion, the question of court fees has
been considered at length. '

1.A8. ‘The recommendations i that Report regarding court
fees may be summarised as follows.’

(1) It is one of the primary duties of the State to provide the
machinery for the administration iof justice and on prineiple it is
not proper for the State {o charge fees from suitors in courts.

(2) Even if court fees are charpged, the revenue derived from
them sheuld not exceed and cost of the administration of civil
justice, :

(3) The making of a profit by the State from the administration
of justice is not justified. '

(4) Steps should be taken to reéduce court fees so that the reve-
nue from it is sufficient to cover the cost of the civil judicial estab-
lishment. Principles analegous to those applied in England should
be applied to measure the cost of such establishment. The salaries
of judicial officers should be a charge on the general tax-payer.

(5) There should be a broad measure of equality in the scales
of court feez all over the country. There should also be a fixed
maximum to the fee chargeable,

(6) The rates of court fees. ori;petitiuns under Articles 32 and
226 of the Constitution should be very low, if not nominal

(7) The fees which are now levied at various stages such as
the stamp to be affixed on certified copies and exhibits E;ind the lil?e
shonid be abolished. .

1. Constitution, Seventh Schedules, Biate Lisk Toom 3 “..... foan t :
the Supreme Court,” 2 BT T- o talken in all acurts exoept .

2. 14tk Report, Vel. 1, pqgerNP, pat fre.
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(8) When & case is disposed of or is ¢compromised before the
actual * hearing, half the court fee should be refunded to the
plaintiff.

{9} The Court fee payaple in an appeal should be half the
armmount levied in the trial eourt.

1.A.9. We would like to express here our broad agreement with
the approack adopted in the Report in respect of court fees, and
with the recommendations set out above.

Directlve principles

1.A10, Our revised terms of reference require us to consider
the changes needed to bring laws in harmony with directive prinel-
ples. Of the articles in the Constitution dealing with directive prin-
ciples, the article most relevant to the sphere of civil procedure is
that relating to social order, which is as follows:—

“38. State to secure g social order Jm the promotion of welfare
of the people—The State shall strive to promote the wel-
fare of the people by securing and protecting as effec-
tively as it may, a social order in which justice, soclal,
economic and political, shall inform all the institutions of
the national life.”

Ke have kept this in mind in making gur recommendations in this
port,

1, Articls 38 of the Congtiluticn.



CuapTER 1-B
QOUR APPROACH AND PRINCIPAL RECOMMENDATIONS

Main objectives

1-B.1. Our main objectives in this Report, as already stated,
will he two-fold— :

{a) to consider the need for such major changes as could cut
down the delay; and expense of ecivil procedure, of course, to the
extent to which the delay or expense could be attributed to defects
in or deficiencies of the provisions in the Code of Civil Procedure.

(b) to consider the need for such changes as are desirable in
order to implement the directive principles in Part 4 of the Con-
stitution.

Procedure, a means to justice

1. B2 Any system of procedure must subserve the ends of Jus-
tice. Procedure is & means, and not an end, When the means assume
undue prominence, and the end is lost sight of, or even sometimes
apt to be defeated in the process, citizens affected have a legitimate
right to complain. And it is the duty of the State to see that its
legal system does not leave scope for processes which are likely to
hinder or defeat justice. .

Overhauling of entire procedure not required

1.B.3. This does not, of course, mean that a total replacement of
the existing system of procedure by a new one, or such a radical
overhaul as would change: its face entirely, is necessarily required,

1-B.4. As Lord Kilbrandon has observed—-

“The ship is well designed, {undamentally sound, and is for
most of the time on a correct course; what is wanted is an
overhaul and modernisation of the navigational instru-
ments, so that she is niore) easily kept on that course. And
some of the officers are gettihg a bit elderly—This will
always be true'

Means must be effective

1-B.5. Since procedure is a means, and justice the end, the
means must be effective for realising the end. This requires that the
nrocedure must he simple. fair, effective, speedy and inexpensive
To spell out these requirements, we need; (a) an adequate organi-
sation of the courts™ for the efficient distribution and despatch of
business; (requirements ofl effectiveness); (bh) freedom from mere

1. See Chapter 1, Supra. )
2. Lord Kilbrandon, other FPeople’s Law, (1986) pages 3.4,

O
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technicalities at all stages (reguiremeni of simplicity and speed);
(e} clear definition of issues {rcquirement of fairness); (d) wherever
possible, the elimination of any element of surprise at the trial (re-
quirement of fairness); (e) control and supervision by the court of
the progress of the proceedings (effectiveness of the trial); (g}
effective methods of execution (ultimate effectiveness of the trial);
and (h) a speedy and authoritative system of appeal (requirement
of fairness, and substantial justice in the end). :

Impediments to justlce not {o be multiplied

1-B6. As Cardozo observed,’ “a.system of procedure is pervert-
ed from its proper function when it multiplies impediments to
justice without the warrant of clear necessity.”

The same idea has been expressed more recently by Chief Jus-
tice Warren,* who apily stated that—

“the orderly and expeditious processing of litigetion is a right
which each of us should be able to ask of our judicial
system, no matter what our status in life or how meagre
or non-existent our resources may be, In  the name of
human dignity we can ask no less, yet we must admit
that we are falling far short of our goal”

Secondary objectives of procedure

1.B.7. Proeedure, thus, exisis for the sake of something else, for
the sake of the substantive law.® This is its primary objective. But
procedure has many secondary objectives. It must give the partles
a feeling that thev are being dealt with fairly. It must serve the
cause of efficiency. And # must vield fihal: and lasting adjudication.*

Ideal system of procedure -

1-B.8. These objectives may somelimes come into conflict with
each other® In an imperfect world, limits have to be put on the
length and amplitude of en inguiry inte truth. An ideal system of
procedure would be one whieh could achieve these objectives to
the maximum extent practicable, and harmonise them to the extent
possible.

Importanoe of procedure to crdinary citizen

1-B9. The importance of procedure to the ordinary man must
alsn be pointed out. As has been observed,’—

“Tt iz from the practice and procedure of the courts—that is,
the way in which g case is conducted, the facts discovered
from examination and cross-examination snd the like—
that the ordinary citizen, as litigant, wilness, or even

1. Cardozo J. dissenting in Read v Allen, (1083} 286 1.5, 181, 20,
2. Quoted in Sutheriand, The Path of the Law from 1967 (1368}, page 218.

3. Hepburn, The Historical Development of Code Plaading, (1897), peges 19-20, oited in
Fleming, Clivil Prosedure {1965) page 2.

4. Fleming, Civil Procedure, {19686) page. 2.
B, Ibid.
6. Final Report of the Evershed Committes on Fractice nnd Procedure, {1183}, pars 1.
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!
spectator, obtaing his experience of our legal system; and
on that evidence he is likely to form his judgment on the
claim commeonly rade by Englishmen to excellence in
the administration of Justice.”

Importance of Procedure

1-B.10. Long ago, a writer, emphasising the importance of ad-
jective law, observed.'—

“Procedure should always be indeed the “handmaiden of
justice”, its motio should be that of the Prince of Wales,
Ich dien, This cardioal fact is widely, admitted, but has
often been overlooked in practice.”

But, to recognize that procedure exists primarily to implement
substantive right, does not detract from its importance. In an
ideal world where every one obeyed implicitly the commands of
substantive law, procedure would possess no importance”’ Nor
would it be of much value where the time and the means and
'r,hnt_a1 will l;;o get the bottom of every dispute and grievance were all
unlimited,

1-B-I1, At the same time, ag an American writer has observed®—
of life, and limitations on the amount of human energy worth
spending on this one phase of human activity, all conspire to make
procedure of very great importance and also to give it functions
beyond that of serving substantive law’*

Need for improvement

1-B.11l. At the same time, 35 an -American writer has bserved’—

“The need for procedural improvemeni in the civil courts is
a subject of much current interest and effort on the part
of the organised American bar, as well as of the judicial
and other official agencies, It is fair to state that a sieady
progress in the improvement in civil procedure ig being
made. It iz doubtful, however, whether any efforis at
reform, no matter how sincere or how leng continued, ean
reduce our civil procedure to that degree of simplicity
which the layman is likely to think it ought to have. The
situations which rules of procedure are designed tc meet
are in many cases rather complicated; and the framing of
‘simple’ rules to control ccmplicated situations too often
resulfs not in simplicity, but rather in uncertainty and
ambiguity, the resolving of -which in turn entails the
exercise of uncontrolled, and in procedural matters vir-
tually, unreviewable, discretion by the judge”

1-BlZi. These are the principles which have guided our ap-
proach.

1. Hopburn, the Hiskorical Dmlo%:;;m of the Codo Pleading, (1807), 18, 120,
cited in Flaming, Clivil Procedure, (1885) page 2.

¥. See Fleming, Civil Procedure, (1986) page 2.
¥. Mayers, the American Legal Bystem, {1968), pago 242.
LiB(D)220of LI 0A—3 o

W
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Important recommendation

1-B.13. We shall now refer to some of the important matters in
rvespect of which we have recommended an amendment of the law.

Res Judica.ta. 1

1-B.14. One of the significant provisions of the Code' relates. to
res judicate, The provision in the Code on subject is, however, not
comprehensive enough to cover a few proceedings, and we have
considered it necessary to suggest an amendment in order to
extend its scope by an express provision to ceriain proceedings.

Further, the present requirement that the court whose judg-
ment is sought to be set up as res judicata in the later suit should
have been competent to try the subsequent suit, creates difficulties
when a question which was decided by the previous court comes
up for decision before a later court of higher jurisdiction. We are
therefore recommending an amendment in the procedure in this
regard, under which a court of lower jurisdiction will, when such
a question comes up incidentally, be expected to refer the matter
to the Distriet Court, so that the trial of the entire litigation before
a more competent court ean be arranged. These amendments should
not be regarded as merely techni¢al, because it is well-known that
the doctrine of res judiceta is tmsed on the principles that there
ought to be a finality in litigation and that a person ought not to
be vexed with the same controversy twice.

Sults relating (o poblic mafters

1-B.15. While our recommendation regarding res judiceis and
certain other matters is intended to reduce delay, there is another
objeet of law reform which we have sought to achieve, namely,
modernisation and simplification’ of the law, in proposing expansion
of the scope of suits relating to pub]_ﬁc matters. In the Code, there
are, al present, two main provisions® covering suits relating to public
matters, namely, scction 91 which deals with suits relating to public
nuisances, and section 92 which deals with suits relating to public
trusts. As socie::g; advances and the life of the community becomes
more complex, importanee of injuries to the public (as contrasted
with injuries to private individuals) increases. The relevance of
these phenomena is seen not only in the criminal law—we had
occasion to deal with this aspect in the field of criminal law in one
of our Reports*—but also in the field of civil law. Public nuisances
are familiar and well undérstood types of injuries to the public
but there are other injuries to the public, and there ought to exist
a provision for enabling responsible persons to file suits for the re-
moval of public injuries of other kinds. It is from this point of
view that we are recommending an amnendment of section 81, which
will widen its scope so as to cover all injuries to the public.

1-B-16. We need not deal elaborately with the scope of injuries
to the public that will be.covered by the amended section, but we
may state, by way of illustration, that in the case of big frauds on

1. Seotion 11.
2. Bections 81-82. :
3. 47th Report (Social and Economgic Offetiose).
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consumers, whether they be consumers of goods, services or other
objects of consumption, it will be possible, wunder the amended
section, to bring a suit on behalf of the consuming body. Such a
suit could appropriately be for declaration or for injunction. It is
exiomatic that the existence of a suitable procedure facilitates the
pursuit of appropriate remedies; and this, in turn, also helps in the
clarification of substantive rules of law relating to the matters
which are the subject-matter of the remedjes pursued. It could
even pave the way for legislative action. As an American writer!
has pointed out, constifutional litigation, even where unsuccessful
in the courts, may stimulate the legislature te action. “All the major
social changes which have made America a finer place to live have
their basis in fundamental constitutional litigation. Somebody had
to sue somebody before the legislature took long overdue action™.

1-B.17. In respect of the right of second appeal, we recommend
an amendment which will reduce both expense and delsy, The in-
cressing number of second appeals in the High Courts has added
to the arrears of the High Courts, with the result that appeals which
are more than five years old, come up for hearing today; but quite
apart from this aspeet, the jurisdiction of the High Courts in second
appeal has, to a larﬁe extent, been wrongly invoked in order to sesk
interference at the hands of the High Courts in respect of guestions
which are really questions of fact. Questions of law are the only
guestions which ought to be dealt with in second appeal. The role
of the High Court, as we conceive it, is not that of correcting
errors of fact in matters which come before it. Its proper role is of
maintaining and re-establishing ynifgrmity in matiers of law, and
re-introducing certrainty, where necss , and of keeping the con-
tent of the law intelligible and amccessible by meens of a binding
precedent. This is our approach, and consistently with this approach,
we are recomnmendiry an amendment of section 100 which will
permit second appeals only on substantial questions of law. We have
dealt with the broad features of our approach in the relevant chapter,
where we consider the guestion of amending section 100.

Revision

_ 1-B.18. Analogous to the fopie of second agfeals is that of revis
sional jurisdiction of the High Court under section 115 of the Code.
Controversies galore have, from time .to time, srisen as fo the exact
scope of this jurisdiction; and it is well-known that some of the exs
pressions which occur in the section,” such as “case decided”, “mate-
rial irregularity” and the like, have offered a fertile field for the
exercise of legal ingenuity. But these expressions have also been the
cause of considerable delay in the administration of justice, and of
avoidable suffering to litigants. ’

I Yannacone, “A Lawyer answees the Technocrata™ {Angust-September, 1960) & Trial
?;:(514 15 cited in "“The New Pablin Intarecst Lawyers' {1970) Yais Law Journal, 1080:
2. Yamacone, qonted in in, All He Wante to Save is the World, Sports TNinstrated
fﬁé’é :sl,l})gﬁn. at 24, sited in *“The Mew Publio Laterest Lawyess” (1970) Yale Law Journal
3. Beotioun 115.

. L{B{D}220MofLIgCA —3(s)
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1-B-10. As Rangnekar, J. observed' with reference to section 115—

“Here a professional lawycr is sorely perplexed and bewildered by
the conflict of judicial decisions as to what is the meaning of the
expression “case which has been decided” in S, 115, Civil . C. and
what is the meaning of Ci (¢) in that section when it is said that
the Court has acted in the exercise of its jurisdiction “illegally or
with material irregularity”, and one ean only express a pious hope
that the legislature may step in and say precisely what it means
and fix the limits of revisipnal jurisdiction of the High Courts, in
a manner intelligible even io g laymar.”

The first two clauses (a} and (b) of 8. 115 do not present any
difficulty: it ig the last clause that doss.

1-B.20. We have, after careful consideration, come to the con-
clusien that revisional jurisdietion exists solely for the purpose of
correcting manifest and serious injustice; and the correction of such
injustice iy amply taken care of by the powers of High Courts under
section 227 of the Constitution. Any other matters decided by lower
courts—even though the decision may appear to he erroneous—
should not be taken {0 the High Court i revision. On this principle,
we are recommending the deletion of section 115.

Written Stalements

1-B.21. Litigation cannot be properly conducted if the points
for determination zre not properly presented to the Court. And, the

points for determination cannot be perly presented if the court - -

has not, before it, the case of each party in a preecise and concise
form, It is on this philosophy that procedural codes require the
parties to file pleadings, and lay down elaborate requirements as to
the form and contents of pleadings. This may sound elementary;
but we are constrained to refer to these aspecets, because we find
that the rule which deals wWith the written statement (defence) of
the defendant,” leaves it to the discretion of the court to require the
defendant to file his defence. We are of the view that it should, in
every case, be obligatory for the defendant to file a written state-
ment, and that failure to do so should empower the court to pro-
nounce judgement against him. There are provisions on the subject
in the Code—08, r. 1 to 0.8, r. 10, but they are either incomplete
in their scope or defective in their expression. We are recommend-
ing amendments to remove these defects.

Disposal of ease on preliminary issues

1-B.22. Considerable 1delay is often caused by the tendency of
courts to avoid the decision of all the matters in issue in a suit,
-on the ground that the suit could be disposed of on a preliminary
point. In such cases, when the decision of the trial court on the pre-
liminary point is reversed in appeal, the matier has ordinarily o
be remitied to the trial court again, with the result that the inquiry

L. Bai Chanda® v. Chholalal, ALE. 1932 Bomimy 083, 696,
2+ Order 8, Rale 1. '
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intp other issues commences after the expiry of a long period of timse,
when documents might have been lost, the memory of witnesses
might have faded, and, in general, the grip of the judge over the
liiigation would have been lessened.

We think this should be avoided, and we are, therefores retom-
mending an amendment of the relevant rules, under which it would
be cbligatory for the court to decide all issues, subject to certain
specified exceptions relating fo jurisdiction and bar of suit,

Suits concerning the family

1-B.23. Litigation in the past, in India, has revolved mainly round
ouestions of property. Even where questions concerning personal
law and allied branches of the law were at issue, the indirect objec-
tive of the litigation was, in many cases, the establishment of pro-
prietary rights, for example, in suits for adoption and proceedings
as to guardianship. Lifigation in future, is, however, likely to gain
new dimension, By way of this illustration, we may state that dis-
putes concerning the family will be brought with increasing fre-
guency intp the arena of litigafion

1-B.Z24. In her remarkable work, The Century of the Child, Ellen
Key’ quotes a dramatic work called The Lion’s Whelp;

“The next century will be the ¢entury, of the child, just as
this century has been the woman’s century. When the
child gets his rights, morality will be perfected. Then
every man will know that he is bound to the life which
he has produced with cther bounds, then those imposed
by society and the laws. You undersiand that men can-
not be rei;ased from his duty as father even if he travals
around the world; e kingdom can be given and taken
awey, but not fatherhood”,

1-B.25. We do mot, in this Report, pause to consider whether
the traditional judicial machinery is an ideal systern for the resolu-
tion of such disputes; but, so long ag it remains the only machinery
available for the purpose, it should be so moulded as to enable and
encourage the judge, to perform more satisfactorily the duty of
adjudicating on these new types of disputes, This basic considera-
tion has encouraged us in recommending the insertion of a set of
i‘lgwfpro;;isions’ to deal with litigation involving matters concerning

e family,

1-B.26. When couris encounter problems concerning the famil
in the context of conventiona] litigation, they tend to deal wi
them in a conventional way. This 15 understandable, “The judge is,
above all, a skilled lawyer; a lifetime lived in the law has inculcated
in his {ts promises, its analytical techniques, its principles™. To
correct this sititude in so far gs litigation concerning the family is
concerned, a few amendments would, we think, he- desirable.

1-B.27. The law is never more nobly epplied then when it is
for the alleviation of the economic suffering of those who approach
# 1,"" Ellen Koy, The Century of the Child, (1909), page 45, cited in Graham Parker, “Century
P? ™8 of the Child™ (1967) 35 Canedian Bar Review., 741, 743, '

2. Order 32-A {praposed). :
" 3. ELW. Arthur,“Developing Induatzial Citizenship, (1887) 25 Cian. Ber Bay, 798, BLE,

L
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its portals. The Code has a Chapter' dealing with suits by paupers.
We are recommending certain changes in this respect, which will,
we hope, imprmf its utility as a weapon in the fight against poverty.
We may add that the guestion of the impact of law on poverty
deserves to be considered in a comprehensive manner.

1-B28. A few other matters relevant to poverty—the guestion
of legal aid and the question of court fees—are outside the scope
of the Code. The former is being considered by a separate Com-
mittee.! We have not, therefore, gone into these two aspects at length,
but even so, wherever a point concerning legal aid or court fees
required serious attention, we bave thought it appropriate to refer
to it, and are making appropriate recommendations in the matter,
in the hope that the Union Government will be able to persuade
the State Governments to adopt these recommendations.

1-B-28-A. At present, in suits on mortgages, the Code’ makes it
compulsory to have two decrees—preliminary and final—whether the
suit be for foreclosure, redemption or sale. This makes the proce-
dure cumbersome, and almost invariably if two appeals are filed
against two decrees in the game guit. We think that the procedure
could be made simpler by substituting one decree (corresponding,
proadly, to the present preliminary decree), and the rest of the
proceedings could be relegated to execution, Following this ap-
proacél, we are recommending a recasting of the relevant provision
of order 34 :

Summary procedure

1-B.28-B. To prevent umreasonable obstruction of a suit by a
defendant who has no defends the Code® has a Chapter providing for
summary procedure. The utility of this Chapter is obvious. The ap-
plication of this Chapter is, howevey, limited to certain specified

“eourts and to particular classes of syits. In order that greater use

may be made of this useful chapter, we are recommmending certain
amendments in the relevant rules.

Delay caused by stay orders

1-B-29. The chronologs of l:ltiga_tio'n under the Code is, in is
bare essentials, fairly simple But. it gets clogged by a variety; of
hindrances. Examples of such hindrenices are furnished, at the stage
of trial of a suit, by appeals and revisions against what have come
to be known as ‘interlocutory orders’. At the stage of execution,
obstacles abound owing fo stay or obtained on one ground or
another by taking recourse fo misffll cous appeals or appeals from
orders or revisional applications. To minimise the delay caused by
such obstacles, we are recommendling certain amendments In the
relevant rules.” We hope, that they will advance the cause of expe-
dition, without undue hardship to liLgimts.

1. Order 33.

2. Logal Aid Committes.

8. Order 34.

4. Order 37T

5. (@) Order 41, rule 5;
3} Order 21, rale 20,

(¢) Orderdd, rala 1. .
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1-B-30. In cne of the Chapters appearing fowards the end of our
Report,' we have thought it neeessary 1o discuss the problem of
training our junior judicial officers and to make some important and
radical suggestions in that behalf. We ought to add that, though the
subject-matter of this Chapter is technically outside scope of
our present inquiry and report, we are satisfied that it is our duty
with all the emphasis we can command, to carnestly appesl to the
Union Government to request the State Governments to take imme-
diate and suitable action in terms of our recommendations. We are
guite clear in ocur minds that the terms of service under which
junior judicial officers are employed and the fringe benefits and
general amenities which are made available to them are wholly
unsatisfactory and meagre to g degree, and that they need fo be
immediately improved if competent and capable lawyers have to be
attracted to the judicial career, It must be borne in mind that the
work which these junior judicial officers discharge in their respee-
tive courts in small taluk towns is, in substance the foundation of
what it described as the Rule of Law. As Justice Holmes once ob-
served, the basis of the rule of law is laid down not necessarily in
important and sensational constitutional cases, but in small and
hmur;tb;e disputes between litigants whe bring their causes to the
o .

1-B-31. For efficient, satisfactory and expeditious administrs-
tion of justice which would command public confidence and
enjoy public respect, an enlightened, speedy, fair and pro-
gressive procedure is no  doubt, essential; and that s
what we have attempted to do in our present report. Buit pro-
cedure alone will not solve the problem of accumulating arrears
which have assumed alarming proportions in all the courts in our
country. Procedure can hope to succeed in attacking this problem,
provided the Judges who preside over the courts are conscious of
their obligations to the community at large and exercise their fhu-
wers and discharge their functions determined io remove from the
administration of justice the widely spread and somewhat justified
complaint of delay, costs and unpredietability. It is our confldent be-
lief that, in the context of today, and having regard to the hopes and
aspirations of the common men and women in this country, the judi-
ciary can no longer be content to play merely the role of an umpire
ang allow the adversary character of our litigation to proceed unin-
terrupted by the wise and judicfous interventions from the judges
from time to time, Since, in our view, the junior judiciary has to
play a major role in the conduct of the causes which are filed be-
fore them, we think it is of utmast importance to initiate them into
the philosophy of law and its major role in relation {0 the changing
society. Besides, it iz hardly necessaty to emphasise that, in course
of time, Distriet Judges and some of the High Court Judges are
drawn from this class of junior judicial officers. That is why we
have set out our thoughts in the last chapter and made recommen-
dations which we think might serve the purpose we have in mind.

1. Bee Chwpber 53, . g
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1-B.32. “Training” has been described' as the “progess of develop-
ing skills, habits, knowledge and attitudes in employees for the pur-
pose of increasing the effectiveness of employees in their present
positions, as well as preparing employees for future Govern-
ment positions”. Judicial officers have responsible and varied fune-
tions to perform, and should receive adequate training before they
enter on their office. We have not in mind merely the inculeation of
professional skill and knowledge. Training must also aim at broaden-
ing the mental horizons, values and attitudes® of the cofficers, by in-
stilling the right mental attitudes on the questicn of judicial conduct.
This becomes relevant because the judge holds a pivotal position,
and has a vast variety of discretionary functions which are vital in
the effective working of the law as an instrument of soeial justice.

1-B.33. In every organisation, the training of employees, which
sets the tone and quality of the organisation, is useful. Tt is more
50 in a career service with opportunities for successive promotions
to higher grades. ' .

1-B.34. The detailed recommendations on the subject* will show
that when we speak of “training” we do not have in mind the organi-
sation of mere lectures. What we have in mind is the introduction of
judicial training at the initial stage. Case studies on particular events
in the life of litigation, which illustrate typical situations, would be
eminently suitable, because “a generalised understanding must
emerge from experience of the particular”

- 1. William G. Torpey, Fublic Personnsl Management, Naw York, {D. Van Nostrend Oom-
© pany, Inc.) {1053), pege 154,

© 2. Of. H.V. Kemath, Principles and Techniques of Administration, Bbarstiys Yidys Bhavan,
Bombay-7. (1871) page 19,

8. Avasthi and Maheshwari, Tublia Administration (1988), Chapter 17, BEducation and
Training, pagee 311—315. ;

1. Bee Chapter 6£3.

6., -CM. Chadwiel, '“Administrative Training: Motes of Syllabus. Journal of Adminigtra-
tion Oversenas (London), Yol 5, No. 3,% 1964, pagea 187178, Abstracted in Indian
Institute of Tnhlio Administeation, New Delhi, Public Admicistration Abwirscts
(Tanuary 1047), pagee 5-8, :

|
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CHapTER 1-C

TENT OF AND AFPLICATION OF THE CODE AND OTHER
X FRELIMINARY MATTERS

Introduaciory

1-C.1. The extent and application of the Code and other preli- *

minary matters are dealt with in sections 1 t¢ 8 in the body of the
Code.

Sectlon 1 and Laceadive Islands

1-C.2. There is one point to be considered regarding the territorial
extent of the Code. This relates to the Laccadive Islands.

In the earlier Report? it was stated—

“Incidentally, it may be addded that the Administrator of
the Laceadive, Minicoy and Amindivi Islands has, in his
suggestion relating {o the Civil Procedure Code sent to the
Commission, suggested that sections 36 to 43 should, for
uniformity, extend also to Laccadive and Minicoy Islands.
(At present, they extend only to Amindivi Islands), This
has been accepted, and Order 3¢ also proposed to be ex-
tended 1o those Islands”.

1-C.3. This was a very limited suggestion, we find, however, that
by a Regulation,! practically the whole Code of Civil Procedure has
been extended to those Islands, Having regard to the rather ynde-
veloped condition of those islands, we suggest that Government

should reconsider the question how far the Code of Civil Procedure
should extend to these Tslands,

1-C4. From a letter* which the Commisgion has received from

the Member of Parliament representing the Islands, it would appear
that there are no lawyers in the Islands, and English knowing
eople are few. Facilities for prompt movement are also not availa-

le, and a sophisticated Code of Procedure may not be qui
propriate for these areas. Y Quite ap-

Similar observations were made in a judgment of the Kerala
High Court*

We express no opinion on the point; but recommend that the

Government may have this aspect examined, after inquiring into

local conditions prevailing in the Islands and conslder the questi
whether the law should be simplified. ' der the question

L. 27th Report, page 80, note on Sealion 1, parageaph [vi)
2. Repulation 8 of 198485, effective from 1st Ocbober, 1847,
B. Letber of Bhei .M. Bayeed,"M.T2, fo'the Law Commtssion, dated 20th April, 1972,

4. M.P, Atz Rova v. N.X. Kova T 1 ond ofhiers, B
ded on 23:d October, 1970 (Kemw - * Socond Appeal o. 1119 of 1069 dael-
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CAPTER I-Q

SUITS IN GENERAL
Inéroduction

1-D.1. Part I of the Code deals with litigation in the simplest
case, from the time the plaintiff decides to sue and has to select his
forum, to the time, when, having obtained a decree, he proceeds to
execute it. It assumes that the plaintiff is sane and adult, and neither
an indigent person, nor a soldier ete, It also assumes that the defen--
dant is, similarly, sane and adult, and is not an indigent person, 4
soldier ete, Further, it assumes that the suit ig not compromised,
and that, in the course of the litigation, neither party dies, becomes
insolvent, or otherwise assigns his interest in the subject matter of
the suit; and, most important of all, it assumes that the suit is not
delayed by reaspn of interlocutory appeals.

1-D.2. These assumptions explain the apparent simplicity of
sections 9 te 35-A, contained in thig part of the Code. Moreover, most
of the important stages of the trial are left to be dealt with by rules
in the Orders contained in the First Schedule.

Section 2—Definitlon of “decrec”

1-D.3, Section 2(2) defines the expression “decree”. In the Cotn-
mission’s earlier Report! the: question ‘whether an order rejecting a
memorandum of appeal on the groundiof deficit in court-fees should
be ireated as a “decree”, was considered. The Commission thought
that it would not be convenient io indert a provision on the subject
in the definition of “decres”, ag there lis no specific provision in the
body of the Code or in the rules, relating 1o rejection of a memoran-
dum of appeal (except Order 41, rule 3 1) and (2) which deal with
rejection on the ground of ¢ertain fotmal defects),

Recommendation

1-D4. We¢ appreciate the difficulty felt by the previous Com-

n;isgion, and have, after some discussion, come to the same con-’
clusion, o .

Section 9

1-D.5. With reference toi secti@ﬁ 9, the previous Commission®

had in the earlier Report, occasioh tq- comsider a question relaiin
to religious offices, Reviewing the éaaﬁ law, on the subject, it st teg
the position as follows:— N

4

“(i) Suits relating To religioys offlces tp which fees are atiached.
Such suits roise no difficulty.
L. £7th Report, page 89, note on sestion X%,
2, 27th Report, pages M-41, note o sestiond . -
118 .
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(ii) Suits relating to religious offices to which fees are not at-
tached. These can he classified into:—

{a) offices which are atfached to a sacred spot;
(b) offices which are not s attached,

(2) The Bombay High Court seems to have recognised a
distinction hetween {a] and (b) above, 2nd the majo-
rity of the decisions' of the High Court allow a suit for
an office under (a) above but not for an office under
(b} above, '

{3) The other High Courts do not seem to recognise this
distinction".

1-D.6. Ifs principal conclusion was thus expressed:

“Since the distinction made between cases (a) and (b) s
not recognised hy the majority of the High Courts, it is
unnecessary to amend the section™,

1-D.7. It appears to us, however, that opportunity should be
taken of clarifying the position on the particular point about which
the Bombay view differs with that of other High Courts,

1-D.8. The general propositions stated below are not in doubt—

(1) A suit for a declaration of religious honours and privileges
sitnpliciter’ will not lie in- a eivi]l court,

{2) But a suit to establish one’s right to an office in a temple,
and to honours and privileges attached to the said office aa
its remuneration or perquisites, is maintainable in a civil
court.

(3) The essential condition for the existence of an office is thad
the holder of the alleged office shall be under a legal ob-
ligation to discharge the duties attached to the said office
and for the non-obseryande of which he may be visited
with penalties. '

1-D.9. The controversy is only in relation to an office not at-
tached to a sacred spot and not carrying any fees. We may illustrate
the controversy by referring t6 a Bémbay case,” where it was held
that a suit to establish a claim to petform the Urs ceremonies and to
manage the offerings can be entertained in a ecivil court, hecause,
though the offerings may be uncertpin and voluntary, still, when
they are made {o_a particvlar deity, they are the property of the
tem{ﬂe (or_shrine) concerned, and can be the subject-matler of a
civil suit. One of the reasons which the court gave in its judgment
is relevant o the present point, and may be quoted—

“Again, it is not in respect of what may be called an ‘itine-
rary', right over a certaln territory, such as formed the

1, A number of esses were cited. :
3. Ezsom Khan v ,Kafi Deb AR, lﬂfaﬁBu.p. 181.
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subjects of the suits in Madhusudan Parvat v Shen-
karacharya and Sayad Nurudin v. Abas. The present
st is in regard to a religious office attached ic a shrine,
and if the distinetion suggested by Mr. Mulla at page 22
of his commentary for reconciling the decisions of - this
High Court is justified, the suit is not barred”.

1.D.10. This distinction, however, does not appear to have found
favour with the other High Courts.' In our view, the distinction is
unnecessary, and the law shouid be clarified so as to override the
distinction made in some of the Bombay cases.

Though the controversy relates fo religious offices, the clarifica-
tion has to apply to all offices, in order to aveid the argument that
other offices are governed by any other rule,

1-D.11. Accordingly, we recommend that the following Explana-
tion should be inserted® below section 9:—

“Explanation 2—For the purposes of explanation 1, it ig im-
material whether fees are attached to the office or not,
and whether the office is attached to a particular place
or not”.

Section 11 whether requires amendment in consequence of recom-
mendation for trial of all issnes '

1-D.12, It is being recommended® that a Court must decide all
issues, even if the case can be disposed of on a preliminary point,
This necessitates a change in the provisions as to appeal. Where
the decision on the preliminary issue is fawvourable te the defen-
dant, and the other issues are decided against'the defendant, then.
at present, he cannot appeal. This position is now proposed to be
changed.' If would appear that an express amendment of section
11 is not necessary on this point.

1-D.13. With reference to the principle of res judioatq (section
11), the Commession in its earlier Report® proposed its extension
to execution. Further, it stated®— .

- “A suggestion has been made, that an express provision
should be inserted extending: the principle of res judicate
not only to execution proceadings but to all independent
proceedings. It is considered unnecessary to make any gpe-
cific provision of this nature and that, the maiter should

* be left to be dealt with by the Court”.

1. Hoea references in 27th Report, pages D0-91.

2, Sectlon 9, of Explanetion, to be membered ul Bxplanation 1,
3. 3ee discussion relating to Order 16, rule 2A.

4. See amendment o proposed section 9.

. 27th Repart, amendment proposed to a. 47 °

6. 27th Report, page 91, nate on a. 11,
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1-D.14 The Commission referred to another question in these’
words—"The question whether an express provision should be made
to lay down the rule applicable in eases where cross-suits have been
filed between the same pariies and have heen disposed of by twe
judgments, has been examined, The point is, whether, if an appeal
is filed from one judgment and is not filed from the other judgment,
the matters decided in the other judgment become res judicaie, It
has been considered unmecessary to make a specific provision on this
point, as the matter should be dealt with by the courts according
10 the facts of each case”

1-B%15. As regards the first point {(applicability of section 11 to
execution and independent proceedings), we are of the view that an
express provision iz desirable. As regards the second point, there
is some uncertainty. We shall deal with it later.* :

1-D16. We recomimend, therefore, that the principle of res judi-
cefa should be applied to the situations of proceedings in execution
and independent proceedings, ’

Becommendation to insert new section 11A

1-D.17. Accordingly, the toliowing hew section is recommended—
“11A, The provisions o) section 11 apply, as for as may be, to—
{a) proceeding in erecution, qnd
{h) civil proeceedings other than suils.”

Section 11 and competeace to try subseguent suit.

1-D.18. Under Section 1i, one of the conditions precedent for -

applying the bar of res judicate against the trial of any suit or issue
is that the previous court must have been competent to try the
subsequent suit or the suit in which the issue is now raised.” The
existence of this condiiion, o a certain extent, detracts from the
finality of judgments, and gives rise to a certain amount of multi-
plicity of proceedings. No doubt, the principle behind this condition
is a sound one, namely, that the decigion of a court of limited juris-
diction cught not to be {final and binding on 2 ecourt of unlimited
jurisdiction, in the circumstances in which the condition applies.
Nevertheless, it is true that if some method could be devised of
avoiding such multiplicity, the attempt would be worth the trouble.
We, therefore, set before ourselves the task of devising such a solu-
tion. The result of our study and discussions is given below:—

v 1-D.19, An Allahabad® ¢ase of civil revision is illystrative,

“The question for consideration before the High Court was
whether the decision given by a Court of Small Causes in

. 27th Report, page 91, note on section 11 -

For m review of the case law, e Mst, Lackhmi v. My, BRulli, A,LR, 1927 Lah. 350 FE,
. Narhati v. Shankar, (1250) 1 8.0.RK. 784; A.LR. 1853 8.0, 419.

. Ses diecossion ae ta 0. 41, R. 83, :

. Mansursl Hog v. Hakity Mohsts, A.LR. 1970 All. 604 608 (F.B.)" (Case Inw roviewed)
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a suit for arrears of rent will operate as res judicata in a
suit filed later in the court of Munsif for the recovery of
arrearg of rent for a different period end for ejectment.

1-D20. The Court of Small Cauges had no jurisdiction to enter-
tein the suit for ejeciment and therefore, the latter suit had te be
filed in the Court of Munsif. The dispute between the parties in the
Court of Small Causes was about the rate of rent, whether it was
Es. 15 or Rs. 10 per month. The Judge fixed it as Rs. 10 only. In the
subsequent suit, the plaintiff, while praying for ejectment, claimed
rent for the period preceding the second suit at Ks. 15 per month.
Therefore, the question srose whether the decision given by the
Judge of the Small Causes Court about the rate of rent will operate
as res judicatg. Khare J. delivering the majority judgment, said that
one of the conditions under zection 11 was that the former suit
should have been decided by a Court competent o try such subse-
uent suit. This condition has not been satisfied as the Court of
mall Causes is not competent to try a svit for ejectment. It was
conitended by counsel for the applicants that the Court of Small
Causes is a court of exclusive jurisdiction and, therefore, the gene-
ral principles of res judicete will apply. It was also further contend-
ed that when general principles of res judicata will apply, the con-
dition that the court deciding the former proceeding must also be
competént to decide the subseguent sgit has to be waived®

I-D.21. It was held that the Court of Small Causes was not wo
be a Court of exclusive jurisdiction, but merely a court of preferen-
tial jurisdiction, in view of the scheme of the Provincial Small
Causes Courts Act and section 15, C.PLC. In the absence of a Court
of Small Causes, the Court of Mungif ‘has the jurisdiction fo enter-
tain and decide suits for the recovery of rent. Therefore, the deci-
sion of the Small Causes Court will not bar re-agitation of the same
question in the subseguent syit, which the court of Small Causes
was not competent to try.

1-D.22. Tripathi J. in his dissénting judgment, held that the
Court of Small Causes exercises exclupive jurisdiction. Following a
Supreme Court case® he held that on'the general principles of res
judicaia, a previous decision on 3 maiter in controversy, decided
after full contest, will operate as res jpudicata in a subsequent regu-
lar suit irrespective of the fact whether the Court deciding the matter
formerly had or hed not been competent to decide the subsequeni
suit. Therefore, Tripathi J. held that the decision of the Judge of

Smszll Causes Court operated as res judicata.

1-D.23. The Supreme Court® has coisidered the question whether
the word “suit” in section 11 can be liberally construed to mean even
a part of the suit. It was urged that if the compelence of the earlier
court js going to be judged by reference to its competence to try
the eniire suil as subsequenily instituted, then in many cases where

[Eepe—— "

1, Raj Lukshmi Dasi v, Bengniali Sem, ALR. 10538.C. 38, relied on.
2. Gulab Cand Chkote Lal v. State of Gujgrat, A LR. 1965 8.C, 1153,
3. Gulab Bai v Manphool Bai, A.LR; 1002,5.0. 358, 17,
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the matter directly and substantially in issue had been tried bet-
ween the parties by the earlier court, it may have to be tried again
in a subsequent suii, because the earlier court had no jurisdiction
to tr ythe subsequent suit havng regard to its pecuniary jurdisdie-
tion and that this wohld be anomaolus. It was held—“The world
‘guit’ has not been defined in the Code; but there can be ttle
doubt that in the context the plain and grammatical meaning of
the word would include the whole of the suit and not a part of the
svit, so that giving the word ‘suit’ its ordinary meaning it would
be difficult to accept the argument that a part of the suit or an issue
in a suit is intended to be covered by the said word in the material
clavse. The argument that there should be finality of decisions and
that a person should not be vexed i{wice over with the same cause
can have ho material bearing on the construction of the word ‘suit’.
Besides, if considerations of anomaly are relevant it may be urged

in support of the literal construction of the word ‘guit’ that the -

finding recorded on  a material issue by the court of the lowest
jurisdiction is intended not to bar the trial of the same issue in a
subsequent suit filed before a court of unlimited jurisdiction. To
hold otherwise would itself introduce ancther kinhd of ancmaly.”

1-D.24. Therefore, ihe suggestion. that the word ‘suit’ should be
liberally construed was not accepted. In other words, it is the whole
of the suit which siovuld be within the competence of the court at
the earlier time, and not a part of it,

1-D.25. Of course, if the earlier court was a court of exclusive
jurisdiction—such as, a revenue cowrt on matters within its compe-
tence—its decision would be res judieata.’

1-D.26. The position is substantially the same in  England in
this respect.

1.D27. Diplock 1. J. explained the doctrine of res judicate® in
theze terms——

“The doctrine of issue estoppel in civil proceedings is of
fairly recent and sporadic- development, though none the
worse for that. Although Hoystead v. Taxation Commissio-
ner did not purport to break new greund, it can be re-
garded as the starting point of the modern common law
doetrine, the application of which to different kinds of
eivil actions is currently being worked cut in the courts.
This doctrine, se far as it affects civil proceedings, may
be stated thus: a.party to ¢ivil proceedings is not entitled
{0 make, as againgt the cther party, an agsertion whether
of fact or of the legal consequences of facts, the correct-
ness of which is an essential element in his cause of action
or defence, if the same assertion was an essential element
in hig previous cause of action or defence in previous civil
proceedings between the same parties or their predeces-
sors in title and was found by a court of competent juris-
diction in such previous civil proceedings to be incorrect,

1. Balwan? Singh v, Seracij, A.-LR. 1927 AL 70 (F.B). |
2. Miils v. Cogper {1967} 2 Al ER. 109, $04 {Diplodk L.J.).

3
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unjess further material which is relevant to the correet-
ness or incorrectness of the assertion and could not by
reasonable diligence have been adduced by that party in
the previous proceedings bas since become available to
him, Whatever may be said of other rules of law to which
the label of ‘estoppel’ is attached, ‘issue estoppel’ is not a
rule of evidence. True, subject to the gualification which I
have stated, it has the effect of preventing the party ‘es-
topped’ from calling evidence io show that the assertion
which is the subject of the ‘issue estoppel’ is incorrect,
but this is because the existence of the issue estoppel re-
sults in there being no issue in the subsequent civil pro-
ceedings to which such evidence would be relevant, Issue
estoppel is a particular application of the general rule of
public policy that there should be finality in litigation.”

1-D.28. In the leading case of Duchess of Kingston', Degrey, C. J.
observed—

“From the variety of cases relative to judgments being given
in_evidence in civil suits, these two deductions seem to
follow as generally true; first, that the judgment of a
court of concurrent jurisdiction directly upon this point
is as a plea, a bar or -as evidence, conclusive, between the
same parties upon the same matter, directly in question
in another court; secondly, that the judgment of a court
of exclusive jurisdiction directly upon the point is in like
manner, conclusive upon the same matter, betwgen the
same parties, coming in incidentally in question in ano-
ther eourt for a different purpose. But neither judgment
of a tribunal of concurrent or exclusive jurisdiction is
evidence of any matter which came collecterally in gues-
tion, though within their jurisdiction, nor of any matter
incidentally cognizable, nor of any matter to be inferrved
by argument from ‘the judgment”.

Lack of jurisdiction

1-D.29, In order that estoppel by record may arise out of 53 En-
glish judgment, the court which pronounced the judgment must
have had jurisdietion to do so.* The lack of jurisdiction deprives the
judgment of any effect, whether by cestoppel or otherwise.” Thus, a
magistrate hearing a summons* for the expenses of making up a new
street,’ or for trespass to land,* and having jurisdiction for that pur-
pose, may dismiss the summons on the express ground {in the one

_ctase) that the street was repairable by the inhabitants, or (in the other

1. Phe Duchess of Kingslote's case, {1776) lﬂsz_E.R. 1760; Cookle, Cases and Bt&tut;
Evidence, (1963), pages 129, 130,

- Of. Bosenfeli v, Newman, (1953) 2 All E.R. 835 {C.A).
» {} Rogers v. wood, (1831), 2 B. & Ad. 245,

(8) Archbishap of Dublin v. Lord Trimleston, (1849), 12 L. Eq. R. 152,
4. Under the Pablic Health Act, 1875,

. f}_’f . v. Hulchings, (1881) 6 Q.B.D. 300 (0.A.); followed in Seoot v. Lowe, (1902) 88 LT

6. A.G. for Trinidad and Tabago v. Erishd, (1893) A.C. 518 (P.CL), .

Lol -]
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that the defendant had established a title to the praperty; but
though suchaﬁndin%is embodied in the order gs drawn up, it
rreates no estoppel between the parties, for it relates to a matter
which the magisirate had no jurisdiction directly and immediate-
ly to adjudicate upon, being at most incidentally cognizable, so
far only as necessary to his decision on the zetual gquestion sub-
mitted'.

1-D.30, It appears that the problem is one which is inherent
in the co-existence of courts of limited and unlimited jurisdiction.
The problem, however, can be solved if a court of limited jurisdic-
tion is required to submii the case to the district court—which is
a court of unlimited jurisdiction—whenever the former is satisfied
that the suit involves a question of such g nature that if a suit had
been brought for relief based principally on that question, the court
would have been incompetent to try the suit. What we have stated
above may appear to be rather abstract, and we shall, therefore,
deal with the matter more elaborately.

1-D.31. H, for example, a court of Munsiff or a Junior OCjvil
Judge trying a suit for rent is faced with the gquestion of title,
which, having regard to the value of the immovable property is
bevend his pecuniary jurisdiction, then he should stay the trial,
and refer the case to the district court, which will transfer the suit
to another court competent to decide the question of title

Recommendation

1-D.32. In the light of what is stated above, we recommend the
insertion of a new section as follows-—

To insert new section 23 A.

“23A. (1) Where any court subordinate to the district Court
Is satisfied that a suit pending before it and within its
Jur.isdictiun involves a question of the nature referred
to in sub-section (2), the determination of which is neces-
sary for the disposal of the case, the Court shall stay the
proceedings and submit the case, with a brief report ex-
plaining its nature, to the district Court.

{2) The guestion referred to in sub-section (1) is a question of
such a nature that if a suit had been broughtqfnr relief
based principally on that question, the Court would have
been incompetent to try the suit.

(3) Where a case is submitted under sub-section 1) to th
district Court, the district Court shall, after nut(icie t?) thg
parties and after hearing such of them as desire to be
heard—

(a} transfer the suit for trial to any Court subordj
| J te
to it and competent to try th i Ny
saction S 'y the suit referred to in gub-

(b) withdraw the suit to itself and try it,

L. €. Dover v. Chitd, {1876), 1 Fx. D. 172 (mogiatrates F ivers
goods under the Metropolitan Palice Courts Ao%, 15830 (2 ::E“zaiﬁf? f:lftl;!;:] lielige_rf u]i:: of
adjudication on title which he lias no jurisdiotion to make); Re Vitorin. eme réﬂ;_; an
(188 2. QB 387 C.A. (rofuisal of reociving order no adjvdication on the daerr gr s
in Rinig v. Henderson, (1898) A.C. 720, P.C. it pago 740, J: app

L{B(D)229Mof LI&CA
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{(4) Where any svit has been transferred or withdrawn under
sub-section (3), the Court which thereafter tries such
suit may, subject to any special direction in the case of
an order of transfer, either re-try it or proceed from the
point at which it was fransferred or withdrawn.

(3) For the purposes or this section, courts of Additional and
Assistant Judges shall be deemed to be subordinate to
the disirict Court. i

(G} The Court trying any suit transferred or withdrawn under
this section frecm a Court of Small Causes shall, for the
{pjurposes of such suit, be deemed to be a Court of Small

auses,

(7} The district Court shall cause a copy of such order to be
gsent to the court by which the case is submitted”.

Section 11—Explanation 2 : ‘

1-D.33. According to the Explanation 2 to section 11, for the pur-
pases of this section, the competence of a court shall be determined
irrespective of any provisions as to a right of appeal from the deci-
sion of such Court. It is necessary to examine the back-ground of
this Explanation. .

1-10.34. The reasons why the judgment of a court of record acts
as an estoppel are, that it is against public palicy and oppresive
on the individual to re-agitate disputes which have been litigated
once for all to finish

1-D3.,35. It has heen stated in Euglsm-d2 that "matrimonial cases
apart, a decision of an infericr court!will operate as an estoppel in
the HighiCourt, but the decision: must be one from which there was
an gppedt. i

1.D.36. Again, it was stated by Shvigny” that “everything that
should have the authority of res judickta is, and ought to be, subject
to appeal.” and reciprocally in appeal iis not admissible on any point
not having the authority of res judiceta”.

~ 1-D.37. The history of the second Explanstion to séction 11 is
interesting. Before 1908, there was a conflict of views in Indig on
the question whether a judgment from which no second appeal lay
to the High Court was res judicatn. Spme High Courts hald that the
earlier suit operates as res judiceta, oh the ground that requirement -
of the section was satisfied when the: Court deciding the first. syit
was competent to try the subsequent spit, irrespective of the question
whether the eurlier decision was or {oes not' subject to the same
appeal as the decision in the subsequdnt suit would be, and that a
fifferent interpretation would be strdining the language of the le-
giglature. Some High Courts, on the bther hand, ook the opposite

1. Spengar ngwer, Res Judicats, page 2 cited in Bhipson, Manuul of Law of Evidence, {1959)
page 84, 83, i ’

2. Coiehn v, Clonchy, (F8Y6) 11 App. Cap. 541 referred to in Cross on Hvidence (1957)
e 275, !

8. Bavigny, Syetem, seclion 203, cited in  Ansutaben v. peer s
AT A ety . : v. Yakharam, (1883) LL.R. 7 Bom

r
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view, and considered that the words “or jurisdietion...competent”
in the section admitted of the provisions of law relating to appelabi-
lity being considered in giving effect to the principle of estoppel
which the section is intended to enforce; and that, having regard
to the difference in the grades of the Courts administering justice
in this country and the qualifications of Judges which differ greatly
it was betiter not to tie down, as far as possible, a court of ‘higher
jurisdiction by the decisinns of inferior Courts.’

1-D.38. The legislature, when it revised the Code in 1908, inserted
3113 second Explanation in section 11, and, in effect, adopted the wider
ew,

1-D.39, The second Explanation was, thus, intended to remove
doubts arising in a particular class of cases as to the applicability
of the section, when judgment had been given in a suit against
which no appeal or no second appeal lay, and the question arose
whether such judgment could operate as res judicata.

1-D 40. The effect of the change made in 1908 is illustrated
by post 1908 cases. It is sufficient to refer o one case,

1-D.4l. In an Allahabad case,* a suit hed been brought to recover
damages on account of the fruit of a grove. The suit was dismissed
on the ground that the plaintiff had failed to prove his title to the
grove, There was no second appeal in the case, as the suit was one
of a nature cognizable by a t of Small Causes,

It was held that a subsequent suit between the same parties for
the recovery of possession ¢f the grove and damages was barred by
res judicaie. The fact that the revitvus decision was not subject to
:pconlc} appeal was immaterial, in view of second Explanation to sec-
ion 11, :

Recommendation

_ 1-D42. In view of the above background of the second Explana-
tion to_ section 11, the Explanation should be retained

Section 15A (propesed)—Objections ps to the pecuniary jurisdiction

1-D.42A. It often heppens that the judgment of a Court which
has tried a suit is challenged in pp; or revision on the ground that
the Cm:rt tl;;atd t:otq:ec:m t‘ jm'ﬂach't iction, that is to say, the Court
was not coripetent to try the suit having regard to the vzlu
subject matter of the suit. (The limits ‘E:f p%cuniary ju:igdigti?]fntgte
various courts are set out in the Civil Courts Act of the State con-
cerned). We are of the view that in the interests of expedition the
Code'of Civil Procedure should donthin a provision, similar to that
contained in the section’ relating to iobjections as to place of suing
to the effect that objectiong as regards pecuniary jurisdiction should
be raised at the earliest opportunity, and {even if 8o, taken) should
not prove fatal unless there has been.a consequent failure of justice,

1. Beo dugnasi Gounden v. Nackaminal, (1908) LL.K. 20 Mad. 195-199 (reviems cuses).
2. Musgddi Lal v. Jwala Prosad, 16 1.C. 486 {Ajlshabad) (Chamicr, J -
.3 Section 21. :

L{B(D}Mof LI&OA
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While we recognise that there is a distinction between tern’_tonal
competence and peRCUniary competence, we }_mve, ai:tcr some dlsm}s-
sion. come ta the conelusion that any theoretical basis that may exist
for the present position should be regarded as overridden by the
paramount consideration of avoiding  delay.

Recommendation

1-D42B. Accordingly, we recommend that the following section
should be inserted after section 15:— :

‘i A. No objeciion as fo the competence of 4 court with refe-
rence 10 the pecuniary limits of ifs jurisdiction shall be
allowed by any. appeliate or revisional court unless such
objection was token in the court of first instance at the
earliest possible opportunity and in all ceses where issues
gre setiled al or before such settlement and unless there
has been ¢ consequent failure of justice™.

Section 20 and suits agalnst the Govermment

1-D.43, The next section which we have to discuss is section 20,
which deals with forum. In connection with suits against the Gov-
ernment, questions of forum sometimes present difficulty, because the
Government has no “residence”, and the guestion how far the Gov-
ernment can be said to “carry on, husiness” is one which, for a long
time, engaped the attention of courts.' It will be more convenient,
from the praectical point of view, if the place of the plaintiff’s resi-
dence is treated as a proper forum, in case of suits against the Gov-
ernment, in addition to the forum permiéited under the existing
provisions. There will be no hardship to the Government.

1-D44. In connection with the forum for suits against the Gav-
ernment, it would be of interest to note that in the WJSA, the phais-
tiﬂ';s uresmence constitutes the forum. The relevant provision® is
as follows:— R .

“S. 1402. United States as dejendant—

(a) Any civil action aainst'thel United Stales under sub-sec-
tien (a) of section 1345 of thig title® maw be prosecuted only
in the judicial district where the plaintiff resides,

(b) , Any civil action on a tort claim agairsi the United States
‘under sub-section (b} of section 1346 of this title* may be
prosecuted only in the judicial distriet where the plaintiff
resides or wherein the act or omission complained of

pceurred.” T

’

1. 27th Report, pages §4-96, note on seotion2D, and anits against the Government. i

2, 28 {15, Cods, 1402, ) v ’

3. Title 28, a. 1346 (u) of U.8. (ode relates o vafions 'enits in the distriot sourts of the 0.8,
agpinst the Government for money wrongfilly collectsdl as tax efo. The jurisdiction is
cancarrenl with the Court of Claims.

4. Title 28, a. 1346 (b} of U8, - Coda relatés to Clwil Claims against the United 8 i
district Court not exeeeding 10,060 dallare, fonnded upangtgla Constitution, fet::?:ﬁ::e
ot regulation, contract ete, . . o
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Recommendation

1-D.45. While it is not necessary o confine the forum only to
the plaintiff’s residence (as has been done in the rule in the U.8.A.
guoted szhove), that should constitute an additional ﬂorurp. We,
therefore, recommend that the fellowing clavse should be inseried
in gsection 20—

“(bb) or, in the case of a suit against the Government, the
plaintiff, or any of the plaintiffs, if there be more than
one, resides, carries on business or personally works for
gain."

Section 20—Explanations

1-D46. There is another poiit concerning Section' 20 (forum for
suits other than those relating to immovable property). = Broadly
speaking, under the section, the forum is the place where the defen-
dant actually and voluntarily resides, carries on business or per-

sonally works for gain, or where the cause of action arises in whole
or in part. There are two Esplanations annexed to the section, quoted

below:

“Frplanation I.—Where a person has permanent dwelling at
ohe plzece, and also a temporary residence at another place,
he shall be deemed to reside at both places in respect of
any cause of action arising at the nlace where he has
jsuch temporary residence,

Explanation IT—A corporation shall be deemed to carry on
business at its sole or principal office in India or, in res-
pect of any cavse of action arising at any place where it
has slso a subordinate coffice, at such place”

1-D.47. Both the Explanations prima facte appear 1o be obscure
and redundant, and one of tham suffers from a drafting flaw also,
es is. shown below,

1-D.48. First. we discuss Explanation I. If a person has a perma-
nent dwelling and a temporary rdsidence -at different places, the first
Explanation provides that he shafl be deemed ‘to reside’ at both
places, it respect of any cause of action arising at the temporary
residence. Now, it is not elear whether this Explanation is intended
to expand the scope of the main part of the section or to Uimil the
scope of the main part of the section. IInder the main part, a suit
can be filed either where the defendant “actually and wvoluntarily”
resides or carries on business. or persenally works for gain, or where
the cavse of action arises in whole or in part, If the object of the
Explanation is to indicate that temporary residence is enough to give
jurisdiction. then the further reguirement as to the cause of action
iz not intellipible, because the place where the cause of action arises
is the proper forum even under the main part, and the Explanation
glves nn additional forum. If, on the other hand, the object of the
Explanation is to give jurisdietion to the court of permanent dwell-
ing, even then the reguirement as to cause of action rendgrs the
Explanation useless, ' Tooh

o g
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1-D.49. There is also a drafting flaw, inasmuch as while the main
part of the section is in terms of “actually and voluntarily resides”,
the fiction created by the Explanation extends only to “resides”. In
other words, the Explanation is not in total harmony with the main
part,

of the main part as regards a place of temporary residence, then the
Explanation fails to carry out that object clearl$, for, under the main
part, even a temporary residence would sufficé, and the %planation
does not indicate in definite terms that a temporary 7esidence shall
not suffice, R

1-D.51. The Explanation conld, no doubt, be made more intedli-

gible by removing the requirement of the cause of action, and by
providing that the place of permanent dwelling is also & place where
the defendant is deemed to “actually and voluntarily” reside etc.,
notwithstanding that the permanent dwelling place is not his actual
residence. But, as a matter of policy, this is to be avoided. If the
permanent dwelling is an abandoned home and is a “dwelling” only in
name. there is no reason why it should constitute a possible forum.
The only course left, therefore, is to delete the first Explanation,
because it iz redundant as it stands now, and cannot, by any modi-
fication, be made to perform a useful function,

1-D.52. We now turn to the secand Explanation. The first part
of the Explanation is, no doulit, useful, since, where a corporation
has its main office at any place (in India), it is te be deemed to
carry on its business there, irrespective of the nature of the work
that is actually. carried on there. But the latter part of the second
Explanation is otiose. Tf no part of the dause of action arises at the
place of the branch office, the carporation cannot, ag the wording now
stands, be said to transact busihess at the place. In the presence of
elause (¢). the purpose of the seeond pprt pf Explanation 2 is obscure.*
Where the suit is instituted at a plpcd !where a corporation has a
subordinate office, the court cannot didgense with the requirement
that the ceuse of action must arise at such a place® If no part of
the cause of action arises at a hrénch o of the corporation, a guit
is not maintainable in the court of that place.’ The latter part of the
second Explanation, therefore, gerves no useful purpose.

1.D53. The matter was discussed at length in the earlier Report*
also, but no change in the woriling df the section was suggested.

1-D.54. We are of the view that as /regards Explanation 2, the
latter half should be deleted. There is, in our view, a case for pro-
viding, as a forum, the place wher¢ there is a subordinate office,
irrespective of the question whether # ixTalso the place of accrual of

1. Biols Nath v. Emgire of India Life Insurance Ca., A.LR. 1948 Lah. 56, 57, paragraph
16 (reviewr rcasea).

8 Khara? Fuauratice Co. v. Wasuden, A LR. 1968 Nag 203, 204, pare. T (raviews casca).

2, Bhara! Fasure®ce O, v. Wasudeo, A.LR. 1066 Nig 203, 204, parn B.

4. Nodungoli Beak Lid. v, Contral Bankof Indin L. A TR, 1961 Ker. 80.

K. 27th Report, pages 92 to 94, note orf Jeotidni |

oy

1-D.50. If the object of the Explanation is to limit the operation -
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the ceuse of action. The present restriction, as was stated in the
Nagpur case.’ causes hardship. (That case related to the business of
insurance, but the hardship is common to all cases dealing with
carporationg),

1-B3.55. It was stated in the Nagpur case—

*It is much to be regretted that an insurance company should
not be amenable fo the jurisdiction of the court at the
place where it maintains a subordinate office irrespective
of any question about the accrual of cause of action. But
few policy holders realise the implications of the forms of
the contract prepared by the insurance companies which,
though operating all over the country by receiving pro-
posals and premiums through their wvarious subordinate
offices, carefully undertake to pay only at the head office
situated in many cases far away from the policy holder
or his assignee ny nominee?”

1-D.A6. The observaticns, though made with reference to insu-
rance business, apply equally to corporations carrying on other busi-
ness also,

1-D57. It may be noted that in the U.S.A. the rule applicable
(in federal courts) as to venue generally.® after providing that the

_defendant’s residence constitutes the forum in *non-diversity” cases,
goes on to enact as follows: — g :

“(c) A corporation may be sued in any judicial district in
which 1 is incerporated or licensed to do business, and
such judicial district shall be regarded as the residence of
such corporation for venue purposes.

{d) An alien may be sued in any distriet.”

1-D.58. The suggestion made above would not, therefore, be
novel, .

+ 1-D.53. The amendment suggested may appear to be giving a
very wide forum. But, in practice, the suit will be filed only where
s:iume relationship exists between the subordinate office and the
plaintiff.

Recommendation
1-D.60. In the result, our recommendation is as follows—

(a} the first Explanation to section 20 should be deleted:

(b) the second Explanation should be modified so a3 to read
as follows:—

“Explangtion—A corporation shall be deemed to carry on husi-
ftess at it sole or principal office in India and elso ot any place in
Indin where *t hps a subordinate office”

1. Biarnt Insuratice Co. v, Wasudzo, ALK, 1966 Nag. 200, 204,
2. 2870.8. Code 1931, P :

e
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Seetion 20(c) andl proposed Explanation 3

1-D.61. Under section 20(c), a suit can be filed where the cause
of action arises wholly or in part. As a general rule, it is well settled
that in the case of a suit on contract the cause of action arises in
part where the contract is to be performed. The place of performance
of a cuntract depends on the terms of the contract. The confract Act
has only onre provision' as to place of performance which, however,
does not selve the problem of forum.

1-DB2. Now, in respect of payment of debts, a controversy as
to the place where the debt is to be vepaid hag arisen. So far as the
Code of Civil Procedure is concerned, this controversy has assumed
this form, namely,—how far is the English rule that the debtor must
find the creditor, to be invoked for the purpose of giving competence
o a court having jurisdiction at the place where the creditor resides
or carries on business?

1-D.63. The Calcutta® view is, that the English rule on the subject
{referred to above) applies to determine the forum. The Bombay
view® alse is that the English rule applies.

1-12.64. The Tunjah view® ig that it does mot.
1-D.65. The Madras High Court® has held that the English maxim

has to be applied with the modlﬁcatmns pointed out judicially in
several cases.

K

1-D.6G6. In this state of cage-law, it would be desirable to meke
a clarification {o the effect that. in the absence of a term in the
contract to the contrary. in a suit for recovery of money the cause
of action should be deemed to arise in part at the place where the
person to whom the money is due resides.

Recormmmendation

1-D.A7. Accordingly. we recommend that the [ollowing Explans-
tion should be added as E:-cplanatiun 3 to section 20—

“Fxplenciion 3—In e suit for recovery -of money, based om
contract, the cause of action shall, in the absence of o
term in the contrect to the contrary, be deemed to arise
in nart at the nluce where the person to whom the money

ig due ordinarily resides, carries on business or personally

works for, gain

1. Sactinn 44, Indian Contraet Aet, 1872,
8. () vats of Puiah v. 4.¥. Raka, ALR. 1064 Cal. 418,
thy SLP.IT, Enginsering Co. v. tnion of India, ALR. 1966 5.C. 259, 204, para 9.
3. Bharomal v. Sakbavatmal, A1 R, 1956 Bom. 111, 112, para 3, (Chagla €7, and Dixit J.),
4. Hirolal Girdharital v. Baijnalk, ALR. 1080 Pucj, 450 (F.B.},
5. & Venbatesha v. M's. Komlaps, AR, 1087 Mad. 201, 205,
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Section 21 and execution

1-D.68. Al present, section 21, which saves irregularilies as to
iocal jurisdiction, deals only with objections as to the place of suing.
The section does not apply to execution proceedings, that is to say,
where an attack is sought to be made on the validity of the execulion
proceedings themsetves on the pround that they had been held in
the wrong court, .

1-D.65. Now, the principle on which section 21 is based, namely,
that no objection as to the local jurisdiction of a court can be raised
except as provided in the section, has been held to apply to execu-
tion proceedings in a number of decisions. Thus, as has been noted
in the earlier Report,' it has been held thet the defect of jurisdic-
tion arising by reason of the iransfer of an area pending execution
proceedings, does not vitiate those proceedings, It has also been
held, that after sale, an application to set aside the sale on the
ground that the court had lost territorial jurisdiction. could not be
made, and that such ocbjection, if not taken at the earliest oppor-
tunity, cannot be raised subseguently. f

1-D.70. The Commission, in its Report ¢n the Code, also noted
that the only case laking an apparently conirary view was a Madras
one. The Commission, however, did not recommend any amend-
ment on the peint, as it considered that no express provision was
necessary and that in most cases. courts would apply the principle
of section 21 to execution also.

Recommendation

1-D.71. We have considered this question, and are of the view
that in order to avoid delay in execétion, cbhjections as to the terri-
torial competence of a court executing a decree, should be dis-
allowed. and that to achieve this purpose an express provision on

the subject should be inserted. Such an amendment would avoid.

the possibility of such objections being vaised uninecessgrily, The
following new section is aceordingly recommended:

“23A. No objection as to the competence of the executing court
with reference {0 the local limits of its jurisdiction shall be allmved
by any appellate or revisional court unless such objeciion was taken

in the erecuting court at the eerliest possible opportunity and wun-

less there has been g consequent feilure of justice.”

Section 23-A New

1'D.72, We have suppested geparately’® a rew section requiring
a court with limited jurisdiction to refer thc case to the distriet
court in certain situations,

Accordingly, a new section as recomimended there, may be in-
gerted.
Section 24 and transfer from court not compeient

1-D.73. On the nmuestion whether scction 24 anplire where the
transfer is from an incompetent court, a conflict of decisions has
arisen.

" 1. 27th Report, pazes B5-96, Kote on Seetion 21 and exerution.
2. Aee diseussion relating to asction 11,
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1-D.74. This is illustrated by a recent Andhra case' The suit
was for a permanent injunctiom restraining the several defendants

from interfering with the plaintiffis enf‘oyment of properties men- -

tioned in Schedules A, B & C of the plaini. The ‘A’ Schedule pro-
perties were in the Nizamabad District, while ‘B’ and 'C’ Schedules
properties were in the Guntur District. Defendants 1 to 4 were
resident in the Nizamahbad District, while defendants 5 to 6 in the
Guntur District. A single suit was laid against all the defendants.
Defendant 4 filled this application under section 24, for transfer of
this suit from the Guniur court to the Nizamabad court, alleging
that the suit had been” laid at Guntur with the only object of
harassing the defendant. Counsel for the plaintiff raised a prelimi-
nary cbjection that the application under section 24 was not main-
tainable, as the petitioner had raised an objection, regarding the
jurisdiction of the Court at Guntur. He contended that section 2¢

- authorised transfer of a case from one competent court to another .

competent Court, but not from a Court which had no jurisdiction
to entertain it. I

It was held by the Andhra Pradesh High Court that “The lan-
guage of section 24, Civil Procedure Code is very wide, and there
are no restrietions or impedirnents in the way of the High Court
exercising the power of transfer merely because there is a dispute
regarding jurisdietion.”

1-D.75, A similar view has been taken by some other High

Courts,® while some High Courts have taken a contrary view.?

1-D.76. It is cbviously desirable tc plarify the position. ITn our
opinion, it is better to adopt the wider wiew, in the interests of
expedition. o

Recommendation

1-D.77. Accordingly, we recommend that the following Explana-
tion should be added to section 24— -

“Explanation—A case may be fransferred under this section
from & Court which has no jurisdiction to fry it.”

Section 24 and exeeuntion proceedings
1-D.78. Section 24 dezls with the transfer of cases. With refe-

rence to the applicability of this sectiof to execution proceedings,

there is a controversy, which was cansidered in the earlier Report
on the Code.! The Commission noted that the Caleutia High Court
had taken the view that execution pra ings are not covered,*

I. T Beddy v. M. Rno and offers, ALR. 1979 AP, 14,
2. (a) Daftry v. Dula, ALR. 1055 Nog. 44, :

(3} Yeraiw Ite v. Khunri Lol ALR. 1034 All 566,
3. () (Cangmwnal v. Nanikeram, ALR. 1932 Bind 215

{#) Rrishagji Boo v. fokuldas, A, TR, 1955 Nive. 115,
4. ¥7th Report, paged 98.90, note on se¢tion 24 pnd execution proceedings,
b. Ro®fit Kuwar v. Cowr Hari Mekhorf, ALR: 168 Cal, 177,
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by section 24. But other courts had taken a different view,' as the
Cormmisgion added,

1.D.79. The Commission, however, considered a clarification un-
necessary, in view of the decisions of other High Courts,

1-D.80. We have, after a fresh examination of the subject, come
to the conclusion that a clarification is useful. We therefore, recom-
mend that the foilowing -explanation® should be added to section
24(1): — .

“Explanation—In this section, ‘proceeding’ includes a proceed-
ing’ for “execution.”

Section 28 and spmmons sent to another court in amother State.

1-D.81. In its earlier Report,® the Commissicn noted that a sug-
gestion had been made that when a summon is sent for execution to
a court in another State, the return thereon should be. made or trans-
lated in English, so that the Court which issued the sumtons may
be able to understand the action taken on the summons. The Com-
mission was of the view that this matter could be dealt with by
appropriate provision in the General Civil Rules and Orders in
g:rce in each State, without any amendment of the Civil Procedure

ode.

Recommendation

1-D.82. We, however, think it desirable to make a provision of
the above nature. Its utility is obvipus. Accordingly, we recommend
that the following sub-section should be added in section 28—

“(3) Where the lunguage of the summons is differemi from the
language of the record referred to in sub-zection (2), a
transiation of the record in Engligh shall also be sent to-
gether with the record semt wnder that gub-section.”

Sectfon 35-B (New) (Costs for delay decasioned by party)

1-D.83. It often happens that a party. though successful in the
event, has been responsible for wundue delay in respect of
particular stages of litigation. Tt is but fair that such delay should
be tzken into account while awarding costs. In order to elicit opinion
cfmll the subject, we had put a2 question® in the Guestionnaire as
ollow: — -

“1, Would vou favour the ingertion of a provision io the effect
that the court shall, while passing an order for costs, make
the perty responsible for delay with reference tn any step
in the litigation, pay the cost proportionate to that delay,
whatever may be the ultimate event of the suit.”

1(ay Mokoremad Habibullah v. Tikam Chawd, A.LR. 1025 A1l 275
(B) Nosservartii v, Khorsedfi, LL.R. 22 Bom. 778
{¢) Rajegopaic o, Puruphiia, L1 R. 48 Mad. 746; A.LR. 1026 Mad, 121
{d) Fielding v. Jankides & Sons, ALR. 1926, Lah, 485,

2. Thie is apart from the provisfon in sections 38, 39.

3. 27h Beport, page 99 note on section 28,

4. QFstion 1.

o mogab.
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1-0.64. This guestion has led to a sharp difference o¢f opinion.
The replies received could be classified into threc broad categories,
namcly, (i) those favouring the suggested amendment, (ii) those opr-
posed to it," and (iii) those accepting it in a modified form, e.g. thdse
which would leave the matter to the discretion of the court rather
than insert a mandatory provigion.

1-D.85. Opinion is almost equally divided between the first two
categories, only a few repiles fayouring an amendment with a modi-
fication. Those who are in favour of the amendment posed in the
question, regard it as a desirable one in order to check dilatory tac-
lics. It has been stated that solvent partics often rssort to thaf dila-
tory tactics to cripple the opposite party, or a pariy with a bad case
tries to delay the matter.® It has further been pointcd out that a good
slice of litigation is aimecd at delaying the relief to which the oppo-
site party is entitled® One of the replies adds that the payment of

costs of adjournment should be made a condition precedent to the -

taking of the next step in the litigation, ie. the step for the purpose
of which the adjouwrnment has been granted to the party apgainst
whom the costs are awarded.!

1-D.88. The replies which are opposed to the suggested provision
base thelr opposition on a variety of grounds: for example, it has
been stated that such a provision would be unworkable and would
create confusion, and much time will be spent in assessing who was
responsible for a particular delay.® It is also stated that since ad-
journments are granted by a judicial order, it would not be correct
o make 2 mandatory provision of the nature contemplated.® One
of the replies adds” that the court hrs, even nnw, a power to award
costs where the delay is due to frivolous application or due to a
deliberate omission or negligence in the prosecution of the action.
Lastly, it has bheen suggested that such a provision will not reduce
delay. Delay, it is stated, is caused by applications for sdjourtiment
or applications for time to file affidavits and the like ete., and these
applications are dealt with by the court and separately provided for.

1-D:87. Some of the replies favour a modified amendment which
would, while drawing the attention of the court to the need to con-

sider this aspect, leave the matter to the discretion of the Court® -

1-D.B8. The ahove general difference of opinion is refected in
the replies received from the High Courts. Thus, some High Courts
Tavour the suggested amendment” some are opprsed to it while
in some of the High Courts, there is a difference of opinion among
the ind'vidual judees" of that High Court.

8. No. IN (A State Government).
+ 8. Ne. 25 (A Hizh Court Judge).
- 8. Nn. 28 (A High Conrt Judge).
3. ¥o. 28 (A High Court Judze},
5. No. 11 (A High Court Jadgs).
« 3. No. 16 (A High Court Judga).
7. B Koo 12 {A Hizh Conrt. Tudge).
8, 8. No. 24 (A fow Hish Court Judges),
9, 8. Nos, 5 and 25,

10, 8, Noa. 11, 12 and 15.

11. 8, Noe, 16 and 283.

]
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1D.80. We have token inte consideration the opinions expres-
sed. We have come to the conclusion that while it may not bhe wise
to have a rigid provision, it would be useful to give a discretion 1o
the court to take inte account such delay. This should at least have
the utility of focussing attention on this_aspect.

Recommendation :
1-D.90, Accordingly we recommend that the following. section
should be inseried in the Code—

“35-B, The Court may, while passing an order for costs, muke
the party responsible for delay with reference to any step
in the litigaiion, pay the costs proportionate to that delay,
whatever may be the ultimate event of the suil”



CuaprEr 1-E
EXECUTION

Introductory

1-E.1. In the body of the Code, sections 36 to T4 deal with the
subject of execution of decrees and orders. Here apain, the detailed
provisions are left to the rules. The important matters dealt with
in the body of the Code are:—

the Courts by which decrees will be executed, questions for
the court executing the decree, the modes of executing
decrees, conditions for arrest, the liability of legal repre-
sentatives, property exempt from attachment, and com-

petition between rival decree-holders (rateable distribu-

tion).
Section 51 (¢} Arrest in execntion

1-E.2. Section 51{c} of the;Code 0f Civil Procedure authorises
execution of a decree “by arrest and detention in prison”. There gre
certain limitations, however, on this mode of execution imposed
by several provisions, to be presently noticed. The question to be
considered is, whether this mode of execution should be retained
on the statute book, particularly in view of the provision in the In-
ternational Covenant on Civil and Pelitical Rights prohibiting
imprisonment for a mere non-performance of contract.

Limitation on arrest in execatlon

1-E.3. The existing limitaticns applicable to execution by arrest
must be stated at the cutset— _
(a) First, 3 woman cannot be arrested in execution of a decree
for the payment of money.’
(b) Secondly, even in the case of men, where the decree is
for the payment of money, its execution by detention in
prison is subject to important substantive safeguards.’

The proviso to section 51 is as follows: — :

“Provided that, where the decree is for the payment of money,
execution by detention in prison shall not be ordered unless, after
giving the judgment-debior an opportunity of showing cause why
he should not he committed to-prison, -the Court, for reasons record-
ed in writing is satisfied—

{a) that the judgmeni-debtor, with the object or effect of
obstructing or delaying | thd execution of the decree—
(i) is likely to abscond or leave the local limits of the
jurisdiction of the Court, or

1. Bection 56,
2. 8eotion 51, proyiso.

+
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{ii} has, after the instituticn of the suit in which the
decree was passed dishonestly transferred, conceal-
ed, or removed any part of his property, or commit-
ted any other act of bad faith in relation to his
property or

(b) that the judgment-debtor hss, or has had since the date

of the decree, means to pay the amount of the decree or

. some substantial part” thereof and refugses or neglects or
has refused or neglected to pay the same, or

{c) that the decree is for a sum for which the judgment;
. debtor was bound in 8 filduciary capacity to account.

“Expilenation—In the calculation of the means of the judgment-
debtor for the purposes of clause (b), there shall be left out of ac-
count any property which, by or under any law or custom having

™ the force of law for the time being in force, is exempt from attach-

metit in execution of the decree”
L)

The proviso (with the Explanation) was inserted by the amend-
ment of 1936. Detention in civil prison cannot now be ordered as a
matter of course, but only on fullllment of the conditions in the
Proviso, The object behind the amendment, it has been stated, is
to protect indigent but honest debtors. Corresponding alterations
in procedure were made (in 1836), in Order 21, Rules 37 and 4.

i -~ (c) Thirdly, there is & procedural safeguard constituted by
the elaborate provisions as to notice ang hearing.”

{(d) Finally, in certain special situations,’ release of the judg-
de ment-debtor already arrested can be ordered

_ 1-E.4. Besides decrees for the payment of money* (including a

t : decree for payment of monev as an alternative to some other relief),
a decree for specific moveable property,® a decree for specific per-

! formance,” and a decree for restitution of conjugal rights or injune-
tion® can also be executed by arrest’ '

1-E5. There are not many restrictions of hnporténce applicelle
to imprisonment in execution of decrees other than those for
money. -

1. Detailed history of the Proviso i given lates,
. Order 21, Roles 37 to 40,

. Sectione 5550,

. Order 21, Buls 30,

. Order 21, Rule 30,

. Order 21, Rule 31 (1.

. Order 21, Raie 31(1).

. Order 21, Rula 31¢1),

. Order 21, Rule 32(1).

—
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‘History of the 1936 Amenédment

1-E 6. History of the amendment of 13836 could be stated in
greater detail The Bill was originally intended to protect indus-
trial workers on receipt of wages less than Rs 100 a month from
arrest and imprisonment foe a debt, as a result of the recommenda-
tions of the Royval Commission on Labour in India. But the Legis-
lature thought that the protection should be applied to all persons.
The statement of Objects and Reasons says':—

“The Bill is the putcome of the recommendations of the
toyal Commission on Labour in India to the effect that
in” the case of industrial workers in receipt of wages
less than Rs. 180 3 month arrest and imprisonment for
debt should be abolished except where the debtor has
been proved to be able and unwilling to pay.

The bill seeks to amend the Civil Procedure Code of 1908
so as to protect honest debtors of all classes, and not of
the industriai worker class only, from detention in 5
¢ivil prison and to confine such detention to debtors prov-
ed to be recaleitrant or fraudulent, It provides inter alia

that no order for execution by detention in prison shall

be issued unless the dehtor has been given opportunity
of showing cause why he should hot be commitied to
prison, and the Court is satisfied for the reasons recorded
in writing that {1) the debtor is likely to leave the loral
limits of the jurisdiction of the Court, or has after the
institution of the suit fradulently disposed of his property,
and (ii} that he is able to pay the amount of the decree
otherwise than from protected assets. (2) The Bill applies
to all judsment-débiors. After congultation with local
Government, the Govermment of India decided that in
this matter there was no sufficient reason for restriciing
the protection to small debfors” :

Provision in Internatiomal Covenant on Civil and Political rights

1-E.7. The guestion to be considered is whether any change is
ne¢eded in the present poeition. The first point is, whether the pro-
vigion in the Internztional Covenant on Civil and Political Rights,
which provides-“No one shall be imprisoned merely on the ground
of inability o fulfil a contractual cbligation” is vinlated by section
51,

1-E.8. This question was discussed in a Kerala case, where it
was held® that the International Covenant on Civil and Political
Rights does not have the force of Civil law, Individual citizens can-
not, therefore, complain about breach in Municipal Courts, It was
alzo held, that section 51(c) does not viclate the above article.

1. Statement of Objests and Reasons, (LP.C. Amendment Bill, 1985 (February, 1035).
2. Tnternationatl Covenant on Civil and Political Righta, Article 11,

8 .V, Zavier v. Congrg Bank L., Ernclbtlem, (1860) Ker. LT, 827, 532, (1980) Eer.I. R,
5L, .
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The High Court cbserved—

“Ag alreadv indicated by me, this provision {provision in the
International Covenanty only interdicts imprisonment if
- that is sought solely on the ground of inability to fulfil
& | the abligation,

“Saction 51 also declares that if the debtor has no means to

-t pay, he cannot be arrested and detained. If he has, and
' still refuses or neglects to honour his obligation, or if he
commits acts of bad faith, he incurs the liability to im-
Py prisonment under section 51 of the Code, but this does
i not violate the mandate of Article 11, However, if he once
f had the means but how has not, or if he has money now
on which there are other pressing claims, it is violative of
.the spirit of Article 11 to arrest and confine him in jail

i sp as to coerce him into payment. The construction of the

proviso to section 51 C.P.C. suggested by the Division
Bench of this Court in Francis v. Palai Cenirel Bank
Litd.' harmonises the noble objective of the International
Covenant and the provision in the Civil Procedure
Code.n

We agree with this view.

Whether arrest should be abeolished
1-E 8. The next question is, whether there is a case apart from the
" provision in the International Covenant for abolishing arrest in
execution of a decree.

- 2"7. Pesition in Fngland

1-E.10. In England, committal to prison for failure to pay a debt

ordered or adjudged to be paid has recently been abolished,” sub-

i ject to some exceptions. The exceptions include all maintenance
orders and the specified Crown debis {income-tax, corporation tax,

capital gain tax, selective employment tax, national insurance, na-

tional health and indostrial injuries contributions and Redundancy

Fund contributions). Even in these cases. the court may make an
attachment of earnings order. instead of an order for committal to

prison.’

Position in the US.A.
‘e 1-E.11. The position in the U.8.A. has been thus' stated (while
- discussing recovery of damages):

“Tn some of the States, ih a very limited class of actions for
damages (of which the action for damages for personal in-
jury is the chief), the money judgment resulting may be

1. Francie v. Palai Contral Bank Lad., (1950} K. L.J. 1036,

@, 3»'Slner:.-t-:icu:m 11 and 12 read with 4th Schedule, Administration of Justioe Act, 1870 (Chapter
i

3. Rections 14(4) and 14(8), Administration of Justics Act, 1970,

4. Muyers, The American Legal Syetom (1064), page 148,

LB(D)229MofLTufCA—(5) ;

-
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enforced, if proceedings aganst the property of the debtor
are ineffective, by the arrest and imprisvnment of the
judgment-debtor for ¢ Timited period. In practice, owing
to technical provisiors which cannoet here be set forth,
the net effect of this remedy is .o reguire the debtor to
[furnish a pond that he will not, for the peried mentioned,
jeave the country; ard unless he does so, and the judg-
ment creditor discovers the fact and surcceerds in serving
certain papers upon the bandsmeon before the debtor Te-
turns to ithe country, the credivn gaing nothirg This
remedy is termed as ‘execution agaivst the person’ and
ig populariy ktown as ‘bedy cxecution’”

Situation in section 51{b)

I-E12 Perhaps, it ¢nuld be argued that imprisonment of the
judgment-debtor in the situation in sectlon 51, proviso, clause (b)
causes hardship. Thut ciause aoplies where the jrdgment-debtor
(i) has the means. and refusce oy neglects to pay. or (i) has had the
means, and has refused or neglected o ray. The essentiz]l condi-
tion in either case iz the posscssion of means, coupled with con-
temporanecus failure of neglect {o pay. Imprisonment, if it follows
in such cases, is 1ol based on Toere non-pryment, nor on mere in-
ability to pay. but is confired to cases where a person is able to pay
anrd dishonestly makes default in payment.

I-E.14. It will, thus. be seeri that the provisicns as to arrest do
not violate the provision it the International Covenant, as  they
arc not based on wmere non-futilment of a contract. Further, even
apart from their corsistency with the Covenant, they are justifiable
on principte, because the condvet which atiracts their operation is
dishonest. Teehnizally. no erime is committed, as there is no bodily
harm to the decree-holder or direct harm to society. But, to deprive
another person of his lawful dues when one has the means to pay
is, in the specizal situations to vhich section 531 provise, is confined,
ullimatelv causing harm to society, which suffers if an individual
mernbel suffers by reasan of the dishonest conduct of another mem-
ber, - '

Present law sufficiently restrictive

1 E.14. We are. therefore. of the view that so far as the cases in
which amest mav he ordeved are concerned, the law in India is
sufficientlv restrictive. except i7 two respects. which we shall pre-
sently discuss. This moade nof ecxecution should not thorefore, he
totally abalished.

The sitnatinons moentinned ia the provisa to section 51- —which
is the sectinn dealing with arrest in execution of deerees for vay-
menl of money—are these which indicate fraud or clandestine de-
signe on the part of the judgment-debtor, Mere inability to per-
form the obligation 1o repav a lean (er otber monetary obligation)
does not result in imorisonment, . !

e
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1.E.15. Imprisonment is not to be ordered merely because, like
Shylock, the creditor says':

“] erave the law, the penalty and forfeit of my bond.”

The law does recognise the principle ihat “Mercy is season-
able in the time of afiction, as clouds of rain in the time of
drought”.’

- Two minor points cencerning section 51

1-E.16. There are, however, two minor points concerning section
51 on which a clarification is needed.

section 51, Proviso {a) and (b)

1LE17. With reference to clause (a) of the proviso to section 51,
the words “or effect” (of obstructing or delaying execution) reguire
consideration, ag they could he construed as preventing a departure
by the judgement-debtor from the local limits of the court even
for honest purposes. Removal of those words would increase the
burden of proof on the decree-holder, One syggestion placed be-
fore us was to make the provision conditional on likelihood as to
ohstruction ete., sn  as to reduce the apparent harshness of the
present provision. This is on the assumption that in the coniext in
which the words “chiect or effeet” oceur, mens req with reference
to “obstructing or delaying execution” is required. We have, after
gome discussion, decided that in clause (a). the words “without
lawful ercuse” should be inserted hefore the words “leave the
local Iimits”. Thiz  will protect genuine cases of departure for
honest purpeses, In section 51, provise (b) also, before the words
“has refused or neglected”, we recommend insertion of the words
“geithout lawful excuse”. so as to avoid hardship in cases where a
person has spent up his money in bong fide lawful objects and
therefore, could not pzv the debt at the time when the refusal or
neglect is alleged to have occurred.

Recommendation

1-F.18. Accordingly, we recommend that section 51, proviso,
clavses (a) and (b} should be revised as follows: —

“fa) that the judgment-debtor. with the ohject or effect of
obstructing or delaving the execution of the decree—

(i) is likely to azbscond or is without lewful excuse, Hkely
to leave the local limits of the jurisdiction of the
Court, or

(ii} has, after the institution of the suit in which the de-
~cree was passed, dishonestly transferred, concealed,
or remnved any part of his property, or eommitted
any olher act of bad faith in relation to his property,
or

1, Merchant of ¥enice, Act 4, Bcens 1.
2, Focleajasticns, 15, 20,
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(b) thai the judazmént-debt>r has. or has had sinee the date
of the decree. means tc pay the amount of the decree or
some substantial part thereof and refuses or neglects or
has withont lawrful exsuse refused or neglected to pay
the same, or’”.

Sectipn 60(1)--property atiachab’e or exempt from attachment

1-E.19. Section 80{1) authorises, subject to certain exceptions,
the attachment and sale of the property of the judgment-debtor. In
the main paragraph of this subsection, after enumerating property
ligble 1¢ attachment. a general prineiple is enunciated, where-
under, broadly speaking, saleable property which belongs to the
judgmoent-debtor or over which he has a disposing power exercis-
able for his own benefit. is attachable.

The provise to section 60(1) enumerates certain properties as
exempt from attachment. :

The exeraptions are, for our -urposges, more important, and the
recommendationg which we make for amendment of the law &re
aimed primarily at the exemptions. Before desling seriatim with
the exemptions, we think it necessary to corsider the rationale of
the exemptions, such examination will heln in  determining the
area where an addition to, or expansion of, the present exemptions

is called for.

Principles behind the exceptions

1-E-19A. What mav. at first s'ght, appear to be a heterogeneous
collection of exemptions, enumerated in an havhazard fashion in the
proviso te sectlon 60(1). could be more easily understood if it is
borne in mind that the exemptions are attributable to one or more
of the following broad principles: —

(1) The prineciple of necessity-~The item mentioned in
clause (a) of the proviso is based on this principle.

(2) The principle of protecting the means of livelihocd—This
justifies the exemptions in clause (b), clause {¢) =and
clause (d).

(3} The nrinciple of leating money reguired for subsistence—
This explains clauses (g), (B), (i) (ia), and (§} and (1)

{4) The principle of thrift—That the State should encourage
thrift is the principle behind clause (k).

(3) The orinciple of non-+ransferability of the property—
Property which is not transferable by act of parties
should also not be attachabl: under legal process. This
principle justifies the exemptions in clavses (e), (f). {m)
and (n). \

(8) The principle of hormony with other laws—This princi-
ple accounts for the exemptions in clauses (c) and (p).

T See Badri Chandan v Inderi, ALK, 1032 All. §OS.
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We shall now proceed to consider the amendments needed
in the proviso.

Section 60(1) and houses of lahoute?s and domestic servants

1-E.20. In our wview, houses and buildings of labourers and do-
mestic servants should be exempt from attachment,' on the princi-
ple of necessity.

Recommendation as to section 60(1), provise clause (c)

I-E.20A. Accordingly, we recommend that section 60(1), pro-
viso, clause (c) should be revised as follows:—

“{¢y houses and other buildings (with the materials and the
sites thereof and the land immediately appurtenant
thereto and necessary for their enjoyment) belonging to
an agriculturist, a labourer or ¢ domestic servani, and
occupied by him.”

Section 60(1) Provise clause (i)

1-E20B. Under section 80(1), proviso, clause (i), “salary to the
extent of the first two hubdred rupees”, and cne-half of the remain-
der in execution of any decrge other than a “decree for mainte-
nance”, is exemnpt from attachment, Theve is a proviso which runs
as follows:—

“Provided that where such salary is salary of a servant of
the Government or a servant of railway company or
local authority, and the whole or any part of the portion
of such salary liaple to atiachment has been under
attachment, whether continuously or intermittently, flor
a total period of twenty-four months, such portion shall
be exempt from attachment until the expiry of a further
period of twelve months and, where such attachment has
heen made in execution of one-and the same decree, shall
be finally exempt from attachment in execution of that
decree.”

1-E.21. Two points were raised during our discussion on  this
clause; Firet. whether the limit of rupees two hundred should be
increased: in view of the fall in the value of the rupee; and, second-
ly, whether the proviso should continue.

1-E22 The first question requires a consideration of the his-
tory of the clauvse. The setond reguires an examination of the prin-
ciple behind the proviso.

1-E.23. As regards the first guestion, it may be stated that the
amount originally exempt was twenty rupees. In 1923, it was rais-
ed to forty rup=es’® Certain changes were made® in 1937, by which
the salary of private emplovees vas exempted to the extent of first

1. Compare section A0(1), proviau (e
2. Amendment Act of 1823,
8. Code of Civhl Procedura (Secoml Amendment) Aot O of 1037,
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hundred rupees and one half the remainder; and as regards public
oflicers ete. the same exemption was given, and in addition, a pro-
viso was added,
Clause (h) and (i), as they stood before the amendment of ¥
1937, exempted—

(h) allowances (being less than salary) of any public officer
or of gny servant of a Railway Company or local autho-
rity while absent from duty:

(i) The salary, or allowance equal to salary, of any such
public officer or servant as is referred to in clause (h}
while on duty, to the extent of forty rupees monthly .
where the sulary exceeded forty rupees, and did not ex-
ceed eighty rupees monthly. The benefit of the clause
was not available to a private employes.

1-E.24. ITn 1937, for clauses (h) and (i), the following clauses ]
ware substitutad,—
“(h) the wages ol labourers or domestic servanis, whether
payable in money or in kind, and salary. to the extent of
the firsi hundred rupees and one-half the remainder of .
such salary;
(i) the szlarv of any public officer or of anv servant of a
railway company or local authority to the extent of
the first huridred rupees and one-half the remsinder
of such salary: -
Provided that, where the whole or any part of the portion of
such salarvy liable to attachment has been under attach-
ment whether continuously or intermittently for a total ,.QJ
‘period of twenty-four months, such portion shzll be f
exempt from attachinent intil the expiry of a further
period of {welve months and, where such attachment
has been made in executibn of one and the same decree,
shall be finally exempt from attachment in execution of
that decree”

194311-E.25. Some drafting changes were made in the clauses in

1-E.26. The amount exempted from attachment was rased in

1863 to two hundred rupees.” in view of the merger of dearnecss ik
allowance in pay after the Report of the Second Pay Commission.
1-E27 We are of the view that the minimum amount exempt 3

should now he further increased, in view of the fall in the value
of the rupee.

Recommendation to Increase the amownt in clause (i)

- L-E27. Accordingly, we recommend that the amount should- be
raised to two hundred and fifty rupees. The net resylt will be. that

1. Amgndment Act 5 of }H3,
2, ("nde of Cieil Procedere {Amendment) Ack (26 of 1963).
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in ease of persons who have a basic pay 0f rupees tiwo hundred end
Jifty or less, the salary will he lotady exempt, while, in other cases,
the exemption w.l also extead to one-nali ol the vemainder.

I-E.Z8. Ba [ar ag tlie second guestion iy concerned, apparently,
the principie underlying the proviso scerms to be that persons con-
coerned with the scversign tunctions of the State chould receive
special protecuon  from attachment, so  that the interests of the
State do not suffer. While tne pricciple was understandable at a
time when the nuwmbher of Government servants was small and the
activitics of the Slawe were also ilmited, its  econtinuance in  this
form at the present dgy is an anomaly,

Recommendation to delete the proviso, clause (i)

1-E.28. We, therefore, recamnmend that the proviso to clause (i)
should be deleted.

1-E.30. Un the question whether the exemption from attachment
of wages includes bonus, recent case-law throws some light

1-E3l. An esrlier Madias case ook the view® that bonus is not
st cxempt. A contrary view was taken bhv the Mysure High Court?
And, in two recent Madras cises™ alse, bunus has been held to he
exernpt, In the Madras case, the “Munsifi had attached the bonus
of the defendant, in exvcutiom of a money detrec. The High Court
reversed this decision, huldirzg thet borus should form paet of the
wages,”

In this case, it was also contended that the petitioner was a
mechanic, and therelore not a “labourer” within section 60(1), pro-
visy, Civil Procedure Code. As the guesiion whether he wag a
mech:niz or a labourer bad 1ot been gone inlo by the Court below,
the case was rem:nded to the Mun:iff's Cowrt, lor fresh disposal.

1-E-32. Though the case-law, as it stands at present, does not
reveal a serious conflict, we think that it is better to clarify the
position.

Recommendation

1-E.32. Acrordingly. we recolomangd the addition of the following
Explanation below section B0(1), Provigo

“Explanetion—"Wages” includes honus.”

“Erploiet on-—"Labouwrer” includes ¢ skilled or  zemi-skilled
labourer,”

1. Mpansswaini v. Vizivona'h, A LR 1857 Mul, 773 (Ramawwami J.3,

2 P, Vathamul, v. Daserath, A LR, 900 My, 868 (Heude I ).

8, Krivhpe Moo v. Thim'rsh rihat, 4 LTE 1970 Madvas 135,

4 Cerapath? PN v Denw wothan Vlad, A T2 10509 Mod, 444,

3. Reiedie Rosov, T T reloxlfat, 3 TV 100 Mudie 2 185 f‘l‘;l'hl\.n'i.']-'_f it prthy Pied v,
Soammtfios Millod, A LHE (DY Mad, 1

6, Suftabla nunbers will have to e given s 4y Bxplynations, -
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Earlier recommendation as to section 80(1), Proviso (i)

1-E.33. The earlier Report' propcsed amendment to section
60(1), proviso, clause (i), to exiend the ewisting proviso to private
salaries also. If was considered that there is no reason why the
exemption from repeated attachment, embodied in the proviso,
should not extend™to private salaries, -~

But in view of the reasons which we have stated above, it is
ketter to delete the proviso,

Section 60 and Policy of Life Insurance

1-E.34. An interesting peint which fell to be considered® by
the previous Commission, in the esrlier Report, related to grant-
ing exemption from attachment to policies of insurance. We guote
the relevant discussion from the Report—

“In the Law Commission’s Report on Insolveney Laws” in
the clause dealing with description of property of the
insolvent divisible amongst his ereditors, a provision has

been proposed that policies of life insurance ete., in’

respect of the insolvent’s own life shall not be comprised
in the property of the insolvent divisible among his eredi.
tors (except to the exfent of a charge on the policies in
respect of the amount of the premium paid on the poli-
cies during the two years preceding the insolvency). The
gquestion whether an exemption from attachment in res-
pect of insurance policies should he given, either absolu-
tely or subject to a certain maximum, has been consider-
ed. It has been decided not to recommend any such
change. There are certain points of difference between
insolvency on the one hand and execution by a single
decree-holder on the other. In insolvency, the hypothesis
is that the debtor has not sufficient assets for meeting his
debts, and therefore (apart from the property specifically
exempted), everything else goes for the satisfaction of
the creditors. Secondly, in insclveney the law has to

strike a balance  between the debtor’s needs and the .

claims of the whole body of creditors, while that is not
so in the case of execution of a2 single decree. Thirdly, in
insolvency, the carrying on of business, the acquisition of
property and other economic activities by the insclvent
are subject to the control of the court, which is not the
case in execution.”

1-E.35. We have reconsidered the matter. Thiz is not because
we found the reasoning given on the Report on the Code defective—
we regard it as cogent so far as it goes—but berause the changed
social and pelitical climate appeared tq justify a re-thinking on the
subject. In order to encourage thrift, the habit of life nsurance
should be encouraged, and that consideration, in its turn, justifies

i, 27th Report, pags 108, note on section 50, para 2.

3, 27th Report, page 112, note on asetion 80 aad polisied of inauranee.
3. 26th Report (Tnaolvency Lawe), app. I, olauss AB{1 M),
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a more liberal approach as regards exemption of policies of life
insuranee from attachinent. No doubt, considerations justifying an
exemption have to be balanced against the legitimate claims of a
craditor who has taken all the trouble of obtaining a decree, and who
is engaged in the still more troublesome venture of execeting it.
The less obstacles are placed in his way, the better. Nevertheless,
on the same principle on which moneyy in certain provident funds
are exempl [rom attachiment’, there is a case for the exemplion of
moneys due on a policy of life insurance. Further, we do not think
that there should be any limit as to the. maximum that is to be
exempt out of the amount due on the policy.

Recommendation to insert new clause (ka)

1-E.36. We, accordingily, recommend that the following clause
should be added in the proviso to section 60(1)—

“(ka) money payable under g policy of life insurgnce”
Section 60{1), Proviso and contrelled temancies

1-E.37. The guestion whether tenancies to which the Rent Con-
trol Act in force in the State concerned applies, should be exempt

-from attachment, was considered by the previous Commission. A

provision exempting them from vesting in the Official Assignee on
insolvency had been proposed in the Law Commission’s Report on
insolvency.” But, as regards exemption from attachment, the Com-
mission took the view that the case’ stood on a different footing,
and no change was, therefore, considered necessary on this point.

1-E.38. We have considered the matter further. By wvirtue of
provisions in the Rent Control laws, such tenancies usually become
incapable of assignment except under certain restrictions. The Bom-
hay Rent Control Act,' for example, provides: —

“13. (1) Notwithstanding anything contained in any law, (but
‘subject to any contract to the contrary) it shall not be
lawiful after the coming ihto operation of this Act for
any tenant to sub-let the whole or any part of the pre-
mises let to him or o asegign or transfer in any other
manner his interest therein:—

{Provided that the State Government may, by notification
in the Official Gazette, permit in any area the trans-
fer of interest in premises held under such leases or
class of leases and to such extent as may be speci-
fied in the notifications).”

1E33. We think that in order to prevent harassment to tenants,
an amendment in section 60 also is called for in this respect, g0 as
to make them exempt.

1. Bection 80 (1), Provise vlanae (k).

2. 27th Beport, page 112, note on section 60 snd tenanciss,
3. 26th Report, (Ineclvency Taws), App. 1, olapse 43 (1),
4, Bectien 15 (1}, Bombay Rents eto. Contrel Aot, 1847,

e
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Recommendation 1o insert clause (kb)

1-EA4l Accurdingly. we recommend ihat the following clause
shoule be added in tne provizo to section GO{1)—
“(kb} the interes. of e lessee of a residentiel build.ng to which
the provisions of the lew reidting g conirol of rents and
acenmmodalion for the time being in force upplies.”

Section G8(1) and agriculiural labourers

1-E.41, The excimption conferred on agriculturists by the sec-
iiun le.g section G l){e)], should in our view, be extended to
agricultural labourers (e, landless labourers) aiso.

Hecommendation to insert Explanation

1-E4n Accordingly, we recemmend that the following Expla-
nation' should be mserled below section #0(1), provisa:
“Erplanation—For the purposes of this  section, the word
agricwicurisy’ shail tnelude svery  person who depends
for his livelihcod wmeinly on income from  agriculturel
land, whether as ocwner, tenant, pariner or agriculiural
labowrer.”

Section §8{1) and waiver of the exemplion

1-E43. Waiver of the right conferred by section 60 should, in
our view, he made inoperative. On this point, we are departing
from the appreach adopted in the earlier Report'’®

Reecommendation to Inseri new sab-section {1A)

: 1-E.44, We, therclore, recommend the insertion of the follow-
ing sub-section, as sub section (1A), in section §0:—

“114) Notwithstanding any other law for the time being in
force, an agreement by which a person agrees to iwaive
the benefit of any evemption under this section shall be
void",

Section 63—Properiy attached in execufion of decrees of several
Courts

1-E.43. Sectien 63 is as follows: —

“63. (1) Where property not in the custody of any Court ig
under attachmont in execution of decrees of more Courts
than one, the Covrt which shall receive or realise such
property and shall determine any claim thereto and any
objection to the attachment thereof shall be the Court of
highest grade, ar, where there is no difference in grade
belween such Courts. the Court under wwhose decree the
propertv was first aitached. )

1. Zwcrable mimbee wilt have ta e givew oo the Bxplination,
2. 47th Report, prge 11,

-
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(2) Nothing in this section shall he deemed to invalidate
any proceeding taken by a Court exeeculing one of suck
decrees,”

LE46. In the earliar Report the Commission had to consider
the yuestion as to the effect of section 63(2), (which provides that
nothing in the section shall be deemed to invalidate any “proceed-
ing taken by a court” executing one of the several decrees refer-
red to in the section), on an order allowing a set-uff to a decree-
holder avction-purchaser. Does the expression “proceeding taken by
a Couwrt” exciude the amount so allowed to be set off from rateabls
distribution? The Commission noted that most High Courts “**
had answered the question in ihe negative, though the Calcutta
High Court® had taken a contrary view.

The Commission took the view that the expression “proceeding”
does not include such order, but did not consider a clarification to
be necessary.

Recommendation

1-E.47. We agrec with the intarpretation placed by the previous
Commission; but are of the view that a clarification is desirable,
in order to settle the controversy, We recommend that the follewing
Explanation should be added below seclion 83{2)—

“Erplanation—In subsection (2} the expression ‘proceeding’
taken by a Court does wot include an order allowing, ie
¢ decree-holder who has purchased nroperty al sale held
n execution of a decree set off for the purchase price
payable by him”

Section 64
1-E.48. Section 64 is as follows: —

“64. Where an attachment has been mada, any private trans-
fer or delivery of the property attached or of any inte-
rest therein and any payment to the judgment-debtor
of any debt, dividend or other monies contrarv to such
attachment, shall be wvoid as against all claims enforce-
able under the attachment.

Ezxplanation—For the purpese of this section, claims enforce-
able under an attachment include claims for the rateable
distribution of assets.”

There has been a conflict of decisions nn the guestion whether
a transfer made after attendance in pursuance of an agreement
entered into before altachment is void. The Commission in its
Report on the Code.” considered this conflict: but was not inclined

1. 27th Rencrt, page 112, nots on seotion 63,
2. Megraj v. Corporetion of Madres, AL R. 1036 Med. 797, 758,
. Thannwll v. Nrishnaraomy, L. TR, 1935 Mad, 988, 964,
- Rem Cheadra v. Digamber, I.LLR. 1880 Bom. B, A LR, 1660, Pem. 250 (F.B,),
Fishaw Bom v! The Banje of Bibar, 41T 1948 A1), 283
o Akintik v. Negal Chandra, ALR. 1037 Cal. 55, 56
Tth Report, pages 112-113 .nete on gactien B4,
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to suggest a change. It noted that in the draft Report which had
been circulated (to State Governments, High Cowurts ete.) for com-
ments, an exception was proposed to section 64 to the effect that
“Nothing in this section applies to any private transfer or delivery
of the property attached or of any interest therein, made in execu-
tion of any coniract for such transfer or delivery entered inio be-
fore the aitachment.” But, after careful consideration, the Commis-
sion decided not to make. any such exception. The principal con-
gideration which weighed with the Commission was thus stated—

“A sweeping provision of this kind might be abused, and the
practice of bringing into existence agreements which are
really executed after attachment but are ante-dated to an
carlier date, might be encouraged by such exception.”

The Commission also added—

“The decision as to how far such a {ransfer should be recog-
nised as valid by the Court would seem often to depend
on the equities of cach case. Some of the decisions are
hased on the specific provisions of Order 38, rule 10; a
few exhibit special features arising ocut of the passing of
a decree for specific performance. So far as other zitua-
tions are concerned, the equities of the case should, it is
considered be taken by the ecourt inte account.?

1-E.49. We have carefully considered the matter, We agree that
8 sweeping provision saving every transfer made in pursuance of
a pre-attachment agreement, might lead to fictitious claims, as was
noted by the previous Commission. Buf we think that a provision
of a limited character, applicable only where the sgreement itself
is registered befare the attachment, would be harmless. A transfer
in pursuahce of such agrecment should override the attachment, if
the agreement precedes the attachment.

Recommendation -

1-E.50. We therefore, recommend that the following Exception
be added below section 64:—

“Exception—Nothing in this section applies to eny private
trensfer or delivery of ithe property aitached or of eny
interest therein, made in execution of any confraet {for
such transfer or delivery entered into and registered be-
fore the aitachment)”

Section 66

1-E.51. Section 86 is as follows:—

“B8. (1) No svit shall be maintained against any person claim-
ing title under a purchase certified by the Court in such
manner as may be preéscribed on the ground that the
purchase was made on behslf of the plaintiff or on be-
kalf of someone through whom the plaintiff claims.

¥
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(2) Nothing in this section shall ber a suit to obtain a dec-
laration that the name of any purchaser certified as
aforesaid was inserted in the certlificate fraudulently or
without the consent of the real purchaser. or interfere with
the right of a third person to proceed against that property,
though ostensibly sold to the certified purchaser, on the
ground that it is liakle to satisfy a claim of such third
person against the real owner™

1.E52 The earlier Report on the Code' contains this discussion
as to this section— .

“A suggestion to the effect that a “Defence’ based on Benami
should also be barred (just as a svit based on benami is
bharred) where the name of the Benamindar is entered in
the sale “certificate” has been considered. According to
this suggestion, where the real owner is in possession, and
the Benamidar whose name is entered in the sale certi-

ficate sues him for possession, the real owner should be

barred from raising a defence that the plaintiff was only
a nominal purchaser. It has, however, been decided not
to extend section 68 to such cases.”

Recommendation for amending section 66

1-E53. We have considered this question carefully, and have
come to a different conclusion. In pur opinicn, it would be more
conhsistent with recent trends to bar such defence also. Aeccording-
1y, we recommend that in section €6(1). the following words should
be added at the end—

“and in any suit by @ person elaiming tiile under ¢ purchase
so certified, no defence shail be pleaded on the ground
that the purchase wes mede on behalf of the defendant
or on behalf of someone through whom the defendant
claims®

Section 73

1.E.54. With reference to section 73 of the Code, the case-law
as to the meaning of the expression “same judgment-debtor”, was
examined in the earlier Report® and the result of the examination
revealed no heed for amendment. We hawve examined the later
cages on the subject and. in our view =also, there is no need to
amenji it.

L. 27th Report, page 113,
2. 27th Report, pagey 113, 114, nale on sectinng 73,
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CHarrtm 1-F
INCIDENTAL PROCEEDINGS

Iniroduciory

1-F-1. Part 3, in the body of the Code (sections 73 to 78), deals
with “incidental proceedings”.

Section 75

1-F.2. Section 73 deals with the issue of Commissions. We notice
that one matter relating to the section was discussed in the Report on
the Code," namely—whether the court has power to issue a commis-
sion for making inventories of account books and other articles. We
st¢ no reason why the Court should not have this power. In faet,
we would go further, and invest the Court with a general power to
issue commissions for the performance of all ministerial acts,

Apart from this general power, we are of the view that there
should be a specific provision empowering the court to issue com-
missions for conducting scientific inquiries, when such an inquiry
is needed for determination of any issue before the courr. There
should also be a power to appeint commissioners to hold sales (other-
wisz than in execution).

Recomamendation

I-F.2A. T's achieve the above object, we recammend—
(i} an amendment of section 75, and
{ii) insertian of new® rules in Order 6.

The amendments will be as follows: —

Clauses (bb), (bbb) and (bbbb) may be inserted in section 75.
The section will then read as follows: —

“Subject to such conditions and limitations as may be
prescribed. the Court may issue a commission—(a)
ahd {b}; ...

(bb) to hold a scientific investigation:

(bbb) fo conduct sales of property whick is in the custody
of the court pending the delermination of the Suit
and which cannot be comveniently preserved:

(bbbb) to perform amy ministeriral act;
(c) .
(d)y ...

1. 271h Keport. paga 113, note v seetion 75,
& (hwder 26, Buls 104 and 10T
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Grder 26, Rule 10A to 16C (proposed)

1-F.3 tu 1-F.5. We also recommend that the £ lowing new rues
may he inscerted in Order 26—

“10A. (1} Where any question arising in a suit involves any
seientific investigation, which cannot in the opinion of the
court. conveniently be conducted hefore the court, the
Court may, if it thinks it necessary or expedieni in the
interest of justice issue a commission e such person as
it thinks fit, directing him tu inquire intoy such question
and report thereon to the court

{2) The provisiong of Tule 10 of this Order shall. as far as
mav he) apply in relation to a commissioner apprinied
ynder this rule, as they apply in relation fo a commis-
sioner appointed under rule 9.

10B. (1) Where anvy gquestion arising in o seit involves  the
performance of any ministerial act which camnot, in the
opinion of the enurt, conveniently be performed before
the court. the court may. if it thinks it necessary or ox-
pedient in the interest of justice for reasons to be recorded,
issue a commission to such persen ag it thinks fit, diveet-
ing him to perform that act and report thereon o the
Court,

(2} The provisions of rule 10 of this Crder shall, as far as
may be! applv in relation to a c¢ommissioney appointed
under this rule as they apply in relation to a commis-
sioner appointed under rule 8.

10 (1) Where, in any suit. it becomes necessary to sell any
movzble property which is in the custodv of the court
pending the determination of the =uit ad which cannut
be conveniently preserved, the court may, if it thinks it
necessary or expedient in the interest of justice, for rea-

_sons to be recorded, issue 3 commission to such persom
as it thinks fit. directing him to corduct svch <ale, and
report thereon to the court.

(2) The provisions of rule 10 of this Ovder shall as far as
mav be! applv in relation to a commiscinoner a2ppainted
under this rule. as it applies in relation to a Commissioner
appointed* under rule 9.

(3) Every such sale shall be held, as far »s mav be in ae-
cordance with the procedure wreseribed for rales of
movab'e property in execufion of a decree’

1, Pravisn anneced (o Quder 26, Hale 9 may be sianecessary in rezard to the new rele.

2. Bmation 75 to e ameidded sepoeately,



CaartEr 1-G
SUITS IN PARTICULAR CASES

Infroductien

1-G-1, Part 4 of the Code, sections 79 fo 88, deals with “suits
in particular cases”. These comprise—
(a) suits by or against the Government or public officers in
their official capacity {sectiong 79 to 82);

(b) suits by aliens and by or against foreign rulers, ambassa-
dors and envoys (sections 83 to B7A);

{¢) suits against Rulers of former Indian States (section

(d) interpleader suits (section 83). We shall deal with only
such of the provisions in this group as require change.

Seciion 80

1-G-2. One of the most important sections in this part is sec-
tion 80. We fully concur with the recommendation made in the
earlier Report? for the repeal of section 80.

Section 82

1-G-3. The previous Commission® considered section 82 at lengthh
It noted that section 82, as it stands at present, prescribes an elabo-
rate procedure which has to be followed before execution of a
decree can be ordered against the Government or a public servant
ete, The section contemplates the following stages: — '

(i) A time has to be specified in the decree itself for its
satisfaction; : :

(ii) If a decree remains unsatisfied for the fime specified, a
report has {o be made by the court to the State Government,

(ili) After the report, the court must wait for a further period
of 3 months, and can issue execution only if the decree remains
unsatisfied for a further period of 3 months.

1-G-4. The previous Commission considered, that this elaborate
procedure is not mnecessary, and causes delay. The intermediate
report to the Government by the court is a formality which should
lay down the period of waiting, instead of requiring the court to
fix the period in each case. Power should be given to the court to
fix a period in a particular case. Necessary changes had been pro-
posed.

1. 27th Report, pages 21-22 and 114-115.
2. 27th Report, page 115, note oo seation 82,
b4
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1-G-5. A power to extend the period was also considered de-
sirable, and provided for.

1-G-6. The Commission also. noted that the words “such act
as aforesaid” in section 82 refer to an act purporting to be done by
a public officer in his official capacity. That was made clear,

1-G-7. We agree with the above recommendations, but would like
to add one minor provision to the effect that the court will, within
3 months, send notice to the Government of the pessing of the
decree, Thig is in our view degirable in order to give the Govern-
ment an opportunity to satisfy the decree, This requirement need
not, of course, delay execution, as non-compliance with it, would
not effect the validity of the execution,

Reommendation

1-G-8. Accordingly, we recommend that section 82 should be
revised as follows :—

Execution of decres against Governmenl or public officer—

“g82, (1) Where, in & suit by or dgainst the Government, or

by or against a public officer in respect of any act'
purporting to be done by him in his official cepacity, a
decree is passed against the Union of India or a State, or
as the case may be, the public officer......
“execttion shuly not be issued on the decree unless it
remaing unsatisfied for a period of three months, or such
other period as the Court may in o particular Case,
computed from the date of the decree,

(2) The provisions of sub-section (1) shall apply in relation
to an order or award as they apply in relation to g dec-
ree, if the order or award—

(a) is passed or made againgt the Union of India or a
public officer in respect of any such act as aforesaid,
whether by a Court or by any other authority, and

(b) is capable of being executed under the - provisions of
this Code or of any other law for the time being in
force as if it were a decree,

“(8) The Court may, in ifs discretion from time to time,

- enlarge the period specified in sub-section (1) or fixed by
Court under that sub-gection, even though the period so
specifled or fired may have expired’,

“(4) Where o Court ds any such decree as is referred to
in sub-section {1} % shall, within a period of ihvee
months from the date on whick the decree is passed, send
an intimation to the Government pleader thereof of the
passing of the decree, but failure to give such infimation
shell not affect the execution of the decree)”

1. Cf. Seation 82(1) and S},
2. . Seetion 148, C.P.C.
Ty BDZ2IMoF LI 4 CA—b
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 Section B6

1-G-9. Under section 86, a suit cannot be instituted againgt the
‘Ruler of a foreign State’ without the consent of the Central
Governmeni. We have had this seétion éxamined in detsil, in view
‘of its importance and in view of the developmentis that have teken
place in Ect of immunity of sdvereign States. A detailed study
wag undert but here we shall inchude only a brief summary
of the results of the study

Principles

. 1-G-10. The principle of interngti law relevant to section 86
is that the Ruler of one Sipte has pnv:lege to enter ‘gnother
State, a privilege based on the existerice of an Immunity from the

jurisdiction of local courts! The immunity is suggested to have
been hased on several prmmples" _

(i) Par in parem non habet imperium—One sovereign Lpower
cannot exercise jurisdiction over anoi;her sovergign powér, by
over inferiors,

(11} Reciprocity, or comity—in teturn for a copcession of immu-
nity, other States ‘make mutual cmﬁeﬁiun of immunity within
their territory.*

(i§j) Unenjorceability—A judgment of 3 municipal court cennot
_ be enforced ‘against a foreign State or its Sovereign.

(iv) An implication from dhe cmumtunces—Thc permission to

a foreign State to function within @ State or a forgign Sovereign to

gim::e signifies a concession of immunity* from the jurisdicfion of the
al i

(v) Policy—The merits of a disp].tte involving the transactions
or policy of a foreign goyernment ought not to be canvassed in the
. domestic courts of another d:runitj"

1-G-11. In a Bombay. case Stnach#y J. while considering the
. provisions of -se-cstlst):,un 43(13 flfa ?1& Cogle t}j:‘ 1882 i]";nrhlch corresponds to
present section sal ::ri ig o1 “the dignity
and independence of the Rulef, w! g Hsgn d;ﬁuw-
ing any person to sue Him at pluas a.m:’i the p
nience and complications wiich: rwoula ;amlt" ‘This new Jhas been
-approved by the Supreme Cou:r‘t’

+

1. Brownlie, Pablic International Imn [l.ﬂﬁﬂ], p@a 274, Bes algn Eﬁwﬂaf Fachange v,
Mo Foddow, (1812) 7 Cranch 116,

2. Btagks, Intarnational Law, (197'@. p Sﬁ&
8. to Lozd Parter, juget a the mmumity of 5 State-
gmwn i%m;;;dﬂapmﬁhc rrmey W gk &A 8.4, and Bosk 4 .;lﬂand,

4. Jordan, Q.. haa deseribad it pe “an i pliod tion not to d.nrog;teﬁ'om e,
WMM?.M[IM}QS]Nﬂ“E Qbhsl & graa

§. Per Lord Denning in Bakimioola v, Nizam quMﬁE{lBﬁ?}.‘lAllEB.ﬁl 483,
8. Chandulal Khushalji v. Awad, 21 Bom, 251, 371.2‘?2
1. Aii Adber v, U7.4.8., ALR. 19,53.0.3:33. :

o h—
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Position in England

1-G-12. The position in England on the subjeet has been stated
as follows: '

“In aceordance with the mawim per in perem non habet im-
perium, the English Courts are fully cornmitied to the
view that they will not exercise jurisdiction over the
person or the property of a foreign sovereign state unless
it is willing to submit to process.”™

However, from time to time. proposals have been made for the
reform of the existing Tules? -

Practice in other countries—eolntries favouting restrictive Mmmunity

1-G-13. The practice in other countries alsg varies. Some States
muke a distinction between acts in the exercise of the sovereign
power, ie. jure imperii, and acts like g private person; %¢. -jure
gestionis.® The immunity is allowed in the former case, but #ot in
the latter. Examples of States whigh follow such practice are Austria,
Belgium, Egypt, France, Graece, German Democratiz Republic, Italy
and Switzerland. In ‘Canada, however, so far as non-commercidl eets
are concerned, the English rule is followed. The position regarding
commercial activities is undesided’ -

Soviet practice :

1-G-14. The position in Soviet Russis; as provided in' Fundamen-
tals of Soviet Civil Procedure’ is:that a suit can he’ filed against a
foreign country only with the ¢osert of.the country concerned. Re-
garding diplomatic Tepresentatives, they are subject to: $he jurisdiction
of Soviet cotirts in civil cades within/ the liits determined by the
rules of international law ‘br .agreerdents with the- couniries. con-

cerned. The principle of reciprocity is also followed.

For commercial activit{f.l, expept maritime commerce, through
a number of agreements, tHe Soviet Union has submitted its trade
transactions to foreign jurigdictioh, lfg;e a private merchant,

1-G-15. In the U.S.A, a dlstmctldn is made between ‘sovereign
or public acts’ and ‘private 'acts'. Immunity as of right is mvailable
only in the former case.’ :

1. Cheshire, Private Internstional Law, {111}, Page 96. Bee alsa the Ohristina, (1838) A.C,
485, and the drattzaze Mends, (1938) 1 All E._lf? 719,

3, Lanterpacht, *“Farisdictional Tyumanitiss of Forelgn Btates”, (1951) 23 B:.Y,B.].L.'EEO.
Lyons in, (1056) 42 Grotius Sotisty, 61. _ -

3, Manon in (1964) 29 Mod. L.R. 8l.

4. Refereco ve. gourers of ity of Okaws, (1043) 8.0.R. 208 (Oanada)! Plata Maritims Browh-
ing de Ouba BA v. The Republi of Cudak (1983 RL.R. 583, 604.5: (Cadads).

5. Beotion 61, Pundamental of Boviet Civil Prowedore, See slso Graybovske, Bovist Publie
Internstional Law (1870); p. 282, : .

9. Cardozo, ‘Soversign [mmunity’, {1984) 87 Bpev. L, B, 605,
L/BD)ZIOMofLIACA—B) ~ - 1 ti %
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1-5-15A. In a5 statement of the policy' of the United States State
Department, limiting sovereign immunity in a far more sweeping
meanner than ever before attempted, Frofessor Jack Bernard 'Tate,’
Acting Legal Adviser to the Department of State, wrote:?
“The Department of State has for some time hed under con-
o sideration the only guestion whether the practice of the
Government in granting immunity from suit to forei
Governments made parties defendant in the Courts of t
United States without their consent should not be chang-
ed, The Department has now reached the conclusion that
such Immunity should no lenger be granted in certain
types of cases.. ... "

The type of cases excluded from immunity mainly concerned
commercial transactions.

1-G-15B. It may be noted that a few years ago, the subject of
immunity of foreign States was fully discussed, and a project for
its reform prepared, by the Institute of International law?

1-G.16. With reference to their attitude in of the immu-
nity of foreign States, the various countries may be broadly eclassi-
fied as follows—

(i) Countries accepting the classical or virtwally absolute
theory of sovereign immunity—The classical or virtually
absolute theory (of immunity) has generally been followed
by most countries of the British Commonwealth, Czechos-
lovakia, Estonia and probably Foland.* A ently, the de-
cisions of the courts of Brazil, Chile, ina, Hungary,
Japan, Luxembourg, Norway and Portugal may also be
deemed to support the clagsical theory of immunity;*
but the decisions are scanty, and are antericr to the de-
velopment ¢f the restrictive theory. -

iiy Countries probably accepting absolute immunity—In

e 4o B, and Pganting, constant roference
to the distinction belween public and private acts of the
State indicate an intenticn to leave the way open for a
possible application of the restrictive theory of immunity
if and when occasion atises.

(iiiy Countries adopting the restrictive theory—Presently, the res-
trictive theory (resting on the distinction between
sovereign acts and other acts) is followed in Austria,
Belgium, Egypt, France, Greece, Iialy and Switzerland.

1. Letter of May 5, 1952, populacly known as the “Tate leiter*”,

2, Jack B. Tate, {Associste Doan of Yale Urﬁvarﬂg Law Schaol), Department of 8t. Bull,
Vol. 28, p. 984, Yune 23, 1952, a Istter to the Acting Attorney General.

3. See slso cases reforred to in Starke, International Law, (1972), page 250, foot nota 3,
and in Greig, Intarnationsl Law (1970, page 196, foot notes 7-8.

4. Seoslso Willism W, Bishop Jr. “ New United States Palioy Limitin o om
(1058) 47 AJLL. pp, 93 & seg. g Savereign Immusisy
5. Aonuaire de 1° Inetitate de droid Internations] {1942), Vol. 1, pp. 1--186 ibid, (1945},

pp. 112, 121. (Sir 31, Lantor, pacht). _
6. Greig, International Lew, (1872), pegos $18, 21%...

4,
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(iv) Countries where position s fuid—The position in England
appears to be fluid.

Lanterpacht's view )

1.(3.17. Lauterpacht has made certain suggestions,' for reform
of the law. According to himn, “In the flrst instance, immunity must
remain the rule with respect of the legisiative acts of a sovereign
State and of measures taken in pursuance thereot”. “Secondly, there
must be immunity from jurisdiction in respect of the executive and
sdministrative acts of the foreign State within its territory”. “Third-
1y, the principle of immunity must continue with respect to contiracts
made with or by the foreign State extept those concluded in the
UK.” “Fourthly, no action should lie or execution be levied against
a foreign State conirary to the aceepted principles of international
law in the matter of diplomatic Immunities”,

Arguments apoinst absolute immurity—The arguments advanced
in support of restricted immunity are that the sovereign who en-
gages in ordinary commerce should be held to have waived his im-
munity, and that the tendency in municipal law is to place the
State and State corporations on an equal footing with other lega!

PELSONS.
Decision involving change of policy to be avolded

1-G.18. A decision to alter the scope of imununity invelves de-
licate matters of policy, and we do not think it proper to make re-
commendations altering its scope.

Moreover, it is not possible to say with certainty how far the
restrictive immunity will be adopted (in substitution of unqualified
immunity), in the near future, In thig state of affairs, an alteration
in the poliey behind these sections is not easy to recommend.

Recommendatibn for change in terminology

1-(319. But one defect of section 86 should be remedied. This
defect lies in its over emphasis on the concept of the “Ruler” of a
foreign State. Primarily, it is the State which ought to be immune;
the personnal immunity of the Ruler, i any, ought to be secondary,
at least in modern times. '

The Supreme Court has held that section 86 applies to all foreign
States*—whether the form of Government be monarchial or not. And
this interpretation should now be carried out by primarily
“foreign States” immune. The imrhunity “for Rulers” may be, of
course, preserved for exceptional ceses. '

1, Lauterpacht, ‘“Torisdictionel Emmunities’” {1951) B.X.B. L L. 220, 237, 284,
3. Al ARbor v, U.A.R., A.LR, 1988 8.C. 280,

L i
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Recommendation relating to execution

1-G.20. Another point relates to section B86(3) which

execution, against the property of the Ruler of a foreign State. The

Supreme Court has, with reference to this provision, abserved'—

“The provision that a decree pessed against the Ruler of a
foreign State shall not be executed against the property
of such Ruler, rather tehds to show that what is exempted
is the separate property of the Ruler himself and not the
property of the Ruler ag the head of the State. A distine-
tion is made between the property belonging to the State
of which the Buler ls reco to bhe the head, and the
wroperty belonging to the Ruler individually”.

©n this peint also; opportunitymay be taken to make the sec-

tion more comprehensive, so as to exempt the property of
the State also. ;

Exerntimh—Present practice

1-G.21. Tt may be stated that immunity® is conceded by the majo-
rity of States’ witl respect 40 measiires ‘of execution ‘directed, againat
the property of foreign states!

Position In England as to execution

1,G.22; In the Cristira’ the Heusprof Lords ruled that a writ in
vgm, issued in Admiralty ageinst, g al! imr the contrel of 2 foreign
Gaxernment~for public purgeses; {mpliad a process a%ainsb-thav.poa-
seasory. rights of a foreign. spvargign.: As a condition. of obtaining im-
munity, it is sufficient if the forei : ent produces evidence
showing “that its claim is not meredy. @lasory, nor fpnuntlﬁd on w-tithe,
manifestly defective” ', It js not, boynd o give a complete proof of

its, proprietagy qr possesgory title. ;

L AN &by v. TAR. ALE. 1046 5.0, 290, :m

Ths rule is nsoally stated as one of immumidy; of. Lauberpaoht, “The Probleti of juris-
dietional Tmwunities of Foralgn Btates), (1051} 28 B.Y.B.IS. 2205 M’m
i H b ! )

. B"— A . . v : e ' o
. (o) Lauterpacht, “The Problemyof Jurigtiotidns] Immunitics of Bacsign States® |
A 4 gs"ﬂ%ﬁvma Btudies § _,--,zg! zaom _;;3:2.__ _ . # tatn” 10al)
(8) The aountryby-countcy shetdh of"the E oechies of the vasions furisfiotion to
B In o4 . iri
u:u!gn . ty okarithnl : 68 and Teading Astirity (10581
{s) Brawnlle, Publio Internatiopal Law, (2686}, page 288, . '

4.  SHorensen, Hagus Baeueil (1980) IIT, 1% coniders that the practice i9 1 A élent
uniforim t0 Eupport e auii:t-um:ry ruie. : practioe T nob r

B, The Obrisina, (1938) A.C. 485,

6. e Juan Yesmal & Co. Ins. v. Government of R e Rdonetic
(1054} 8 AN E.R. 238. of Republie of T - {1860) A, 75

7. Cf, Bepublioof Mazico v. Haffmon {1945) 3%5 TH. 30,

.
cod
[} ) !
1 -
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Poditlon iti sothe other countries as o éxecution

14G.23. But a few countries apply the doctrine of restricted imm-
nity* for acfs jure gestionis at the stage of execution also.” Also there
is acute controversy as to the exerdption of Toreign trading

Recomumendation vezarding notice to prospective plaimtiff

1-G24. A suggestion made with the US.A in mind may also
be noted’—

“Now that the Depirtment will have to make factual deter-
minations in almost all chses, to decide whether the acti-
vity is ‘sovereign’ or ‘private’, in nature, it will have 1o
establish some procedure! for resolving these issues. All
government procedure affecting private interests should
provide for notige to the plaintiff and a chance to be heard,
at least througl‘:;fa written argument, The need would be
filled if the Departmednt, after receiving a request for a
suggestion from’ an’ appropriate representative of the
foreign govérnmént; or Tor & ruling from the judge himself
after determining that immunity was prime facia justified,
sent a registered letker to counsel for the other side. The
letter should adyise him of the request and offer him 2
chence to appear in ‘person or to file a brief within a limi-
ted time”.
Thiis' appears Yo be & useful’ suggedtion, and may be adopted, of
cotirse i g simpley foirh. '
1-G:25. The following redrefi of section 86 is recomménded, in
order to carry out the limited amendments indicated above.
Suggested- re-draft of section 86—

496.(1% No foreipn State may ba sued in any Court otherwise com-
petent to- try: the suit exeept with e consent off tise: Central. Govern-
ment-cerfified in writing by & Seerary to that Governthent :

“ v FE— S R | . ol .
Provided that a person as. & tenant of immovable pro
sue without such consent 'asrﬂesaldraffmign Stats: from &hig?aﬁlfg
holds or clalms to hold the property. _ .

) i ™ ; . . (
1; (s} Hostile toimmnnity férbts fur HF a4 et~ e Oppenhoim 1. 274; Brichaets
Eul-pp. M7.61, 2033, 247 aroi 42 Virginis, L.R. (1058); Lemonor,
AimEEitedIull,%ﬂm (1968, n“- 2 VIERIA (1058), 35*:9; .
b} Ruo}uﬁminAnnusiredel,Inn‘:.lm 1,208, Art.5; and PPesh ﬂw A
‘ v. The-Chuse Matihation: Rusk; W2 W E. Supp, 2nd 40 1090). - Me. Cioaker
2, g;'%ﬁtfbgﬂélﬂi‘? kb 2 fodohel 7. Gieib'ﬂﬁde. Int. LR, 18 {1951}, xp. 2 WJ-DJ-
3. Michasl B, Corduso, “Boveqsiga Tesprenipy™, {1064} 67 Hasv, L, Rer WG,
o ~

%i-:
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(2) Such consent may he given with respect to a specified suit or
to several specified suits or with respect to all suits of any specified
class or classes, and may specify, in the case of any suit or class of
suits, the Court in which the foreigs Sigte may be sued; but it
shall not be given, unless it sppears to the Central Government
that the foreign State—

(a} hag instituted a svit in the court sgainst the person de-
siring to sue it, or

{b) by itselj ar another, trades within the local limits of the
jurisdiction of the court, or

{c} is in possession pf immovable property situated within
those limits and is to be sued with reference to such pro-
perty or for money charged thereon, or

(d) has expressly or impliedly waived the privilege accorded
to it by this section, :

“(3) Except with the consent of the Central Government certified
in writing by a Secretary to the (Government no decree shall be exe-
cuted against the property of any foreign State.

(4y The provisions of sub-sections (1), (2) and (3) shall apply in
relation to—

(a} any Ruler of o foreign State:

(b} any ambassador or envoy of a foreign State:

(¢) any High Commissioner of a Commonwealth country; and

(d) any such member of the staff or retinue of a foreign State
or of the Ruler, ambassador or envoy of a foreign Stafe or
of the High Commissioner/of a Commonweszlth country as
the Central Government may, by general or special order,
’sg;;esfy in this behalf, as they apply in relation to g foreign

ate,
(5) The following persons shall not be arresied under this Code,
nemely— ' ’

(a) any Ruler of a foreign State:

(b) any ambassader or envoy of a foreign Stote;

(c) any High Commissioner of a3 commonwealth country;

{(d) any such member of the staff of retinue of a foreign State or
of the Ruler, ambassador or envoy of a fo!'eignwsmte or
?ﬁ thg Ht;ga}ll gomnu'ssioner of @ Commonwealth country as

e Cen overnment miay, by general or special o

specify in this behalf. =~ y g€ zder,

(6) Where a request is made to the Central Governmeny for the
grant of any consent under this section, the Centrul Government shall
before refusing to accept the request in whole or in part, give the
person making the request a reasonable opportunity of being henrd”.
Section $7-B |

1-G.9. Section 87B has been already amended’ very recentl d
is now confined to a cause of action arisi e ¥, ar
ment of the Constitution, ion arising before the commence-

1. The Bulers of Indian States {Abolition. of Priviiges) Aet, 1971,




CHarTER 1-H
SPECIAL PROCEEDINGS

Introduection

1-H.1. Part of the Code, sections 85 to 93, deal with special pro-
ceedings. o

Section 91(1)

1-H.2. Section 21(1} authorises the filing of a suit in respect of
a public nuisance by the Adwocate-General, or by two or more per-
sons who have obtained the written consent of the Advocate-Gene-
ral, It appears to us that the Advocate-General should not be troubl-
ed with such questions. It is enough if the leave of the court is ob-
tained.' In the coming years, problems of pollution of water and air
and the emergence of new and unknown hazards o health are likely
to require considerable attention. And, umtil a full-fledged environ-
mental law tekes shape, section 91 could serve a useful purpose in
combating these kinds of nuisance. :

1-H.3. It also appears to us that the procedure allowed under this
‘section could be usefully extended to wrongful acts other than pub-
lic nuisance which affect the publie. As illustrations of such wrong-
ful acts, we mmay refer to fraudulent practices of traders, which harm
consumers in general, :

Recommenation
1-H.4. Accordingly, we recommend that section' 91 should be
revised as follows:—

“(1) In the case of a public nuisanece, or of any other wrongtul
act affecting the public, two or more persons, having ob-
tained the leave of the court, may institute a suit, though
no special damage has been caused, for a declaration and
injunction or for such other relief 'as may be appropriate
to the circumstances of the case’.

Seefion 92

1-H.5. In the esrlier Report,” attention was drawn to the legisla-
tion regarding cy, pres undertaken in England, and to the analogous
provisions in the Bombay Public Trusts Act, 1850 (Bombay Act 29
of 1950), {which have been followed by certain other States also).
Some difficulties were felt in. England by virtue of the limited seope
of the cy pres doctrine, undar which the court had power to direct
the application of the incocme to another purpose only in certain spe-
cified cases, for example, where the original object had failed.

1. An to appeal against an order under section 91, see disenmion relating to ssokion 104
para 1.E. 7. Imfre.
8. 27th Raport, pages 115 to 120 , note oun sestion B2. '
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1-H.6. Now, there might be cases where it would be desirable to

alter the very purpose of application as mentioned in {he trust ingtru-
ments, because the original ob]mh".te heen adequately provided
for by other means, nr ha.ve ceased to provide a suitable method of
using the proper ‘or useless or prejudicial
to the public we are or are not substant:lally beneficial to the class
of persons for whom the endowment was intended origwiiby.

1-H.7. In England, the Nathan Committee’ went into gredt detail
in this question. The Committee was satisfied that the most urgent
need was to enable the Charity Commissioners to give timely assis-
_tance to those trustees who were administering trusts ‘“no longer
adzpted to modern conditibns”, Btyde the slteration of the objects
of charities (where the ubzects edri ¥ be executed) could only be

dbne by = statutory poim!r the' Committee recommended: suitsfle

atibn - régarding oy’ pree.

1-H.8. The Charities Act,® Kad cafridd out, to'a large ektem the
Tertmnme timnS‘hf the Nathui: Coohrittes: Bﬁeﬂy under
section 13 of thai Act, the origindl pﬂm of a chmﬂiﬂe ﬁ cin be
altered to allow the propeity To be apli e Pre; where thes origl-
nal purpose has been fulﬂ.'tled or CHInG ‘be cut'fiuﬂ out ‘aceprding to

- §@ft, or provides the use for part
_Eﬂ:vadableby virtug of the
‘o sir osés ¢4ri be uséd in
Irposds were laid down Wwith refetetice to
an area wh:Lch has ceased 1o be a unit or a class, .of petsons which has
ceased to be suitable or where the original puiposes~have been ade-
quately provided for by other meang or ceased (ss Beliunwsuhexs or
jarmful:to the community) to.he ip;nw charitable or ceased:to pro-
vide a suitable and effective m ‘of using ‘the property. available
by virtue of the gift. Thus, a failure of the original purpose is not,
‘oW, the ofily ground for w ‘prils”

J-H&Atteuuon, '_'Wmtasethm&ﬁmdudthseo-
ﬁﬁqttﬂw m %u :

atmn of the ungm:l ) ' ‘,

1£ the court is of opinion t?law&e : l{lten or
object is not wholly or partially expedient, practicable; %e
wonsssary: o proper in the publt ity the—nom'ﬁ'm difeit the
iy or! inecie- of - thie lﬁ by m-my--pnr_ﬂons to-He
. appiked: og-prea to anyot ' or Yeligious” patpose; -

1Y Thé prevics Comabioh] stitea—

“The matter can fdetaﬂ*whm
| f?;uﬁ Ww theLewolpﬁb—

okl “...-- bt b i 2 _.413‘

%o%ortl ; pmph-mm,ﬂé'femab?f v st Bl-lhnsh wmlmm
2 Charitios Zot, 1080 (8 % b Ebd,, usﬂ}.muouls.
8. Bowbay E‘nbhe Trusts A.ot, 1959. .,
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1-H.11. The doctrine of oy pres n:-a:::r,l}-l even noﬂ‘*%&i'mg
suits- under section: 92. Bt itp scops. will, umably, b
by the rules of the English Law, as CnmoRAey by "datute, o

1-H.12. We agree with thel sbove racoricnendation. However, it
appears to-us that it wouldibe desitsble to : make the. amendment
regarding the’séope of cyf pres 'without whiting for revision of the

1 b A .

1-H.13. 'We' are, furthet, of the Vidw dist the- ision requiring
leave of tite Advocate-Gerleral shouli/bé repla bg a provision
requiring leave 6f the Colirt: Obfgitihg the leave: of the Advocate-
General takes time, and the tdusideidtions whidic he: iakes into
account cin be taken into aeesunt Wy the Court as welBince juris-
diction under the section id'vestéd 4n the prinvipal eiwil court of ori-
ginal jurisdiction, it can be expected that the discretion td-grant leave
under the amended section will he exercised in a responsible
manner'! - - PR . Y

1-H14.'We notice ‘thaf’in ith #fplicitton to pulilie” trudts! falling
within special laws or gaverned by local Taws; thissd’ laws contain

rovisions -substituting a. deffgrent, procedure rega ing leave. An
Example in. point id¢ the p::pﬁi_s:pn- Lﬁft%l;: Wakfs* IA@,;% ‘below:—

435.(1) %ésuift:gr; ﬁ:fm any of the'reiiefsﬁmént:&?;d in sec.
: ﬂ(m' v - 13“5‘ - AL ‘xx
1893) and in. section $2 of the of Cfv?ii" Procedure, 1903
(Act Vo 1;]69[;1335 rélatisg to iﬁy'?wakt'm;ﬁ?ith;tandmg
. anything to the gonir. -cpnte%gcd' in_th ¢ts, be ingti-
tuied by the B ri%t@b ainii;gt’m&vé or consent
referred to in those Acts. '
. : el |oew Ry oo o [
(2) No suit to-oblain. any gfdmz_:ﬂigfuéfgﬁﬁd- $ in sub-sec-
tion {1) relating to a wakf shall be instituted by any person
1. pr.adthorityg other shieithe Boand withiout the conseny in
P  writimg of the Bosflly:. R ]
. - [ Lo

Provided that! np-siich: obpemeei-Shalltbe requirédcfor the insti-
tution of a suit against tiee Boewrdrin vespeet-ofany ach pur-
porting to be done by it in pursuance of this Act or of any
rules‘or orders "iiadé Pswanderts - :

il .

L LT L NTT T AU o I
'l ' i'-ﬁve,égsflafdd ym i guch laws,
on thet th nded scope (of

sectiotr-92)rshotiltd 2pply Ablsuitsinides smetion'92, e’ in respect of

m'rggrrh@t in gection 92

e

1. S Matthbirithng v. Hehoniles WY TOI MgStar 630" 0BD Mithagh AlyyerJ,
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Reocomnmendation

1-H.18. Accordingly, we recommend that section 92(1) should be
revised as follows:—

(1) In the case of any alleged breach of any express or con-
structive trust created for public ﬁ::rpoaas of a charitable
or religious nature, or where the direction of the Court is

. deemed necessary for the administration of any such trust,
. . . two or more persons having an interest in the trust
angd having obtained the leave of the Court, may institute
a suit, whether contenticus or not, in the principal Civil
Court of orginal jurisdiction.or in any other Court em-
powered in that behalf by the State Government within
the local limits of whose jurisdiction the whole or any part
of the subject-matter of the trust is situate, to obtain a
decree.

[Rest as in existing section 92(1}).

1-13.17. We further recommend the insertion of the following new
sub-section in section 92:—

“(3) The circumstances in which the original purposes of a
charitable gift can be altéred to allow the property given
or part of it to be applied cy mres shall be as follows:—

(a} where the original purposes, in whole or in part—
. (i) have been as far as may be fulfilled; or

{1i) cannot be carried out, or not according to the directions
given and to the spiriis of the gift; or

“{b) where the original purposes provide & use for part only of
the property available by virtue of the gift; or
(c) where the property available by virtue of the gift and other
property applicable for similar purposes can be more effec-
tively used in conjunction, and to that end can suitably, re-
© gard being had to the spirit of the gift, be made applicahle
- 1O cOMMON PUTPOaes; or - :

(d) where the origina! purposes were laid down—

(i) by refgrence to an area which then was but has since
ceased to be a udit for some other purpose, or '

(i) by reference to a class of persons or to an area which
B, o sy e, s el bl S g
in administering the gift; or » O o be practicable

- (e) where the original purposes, in whole or i
they were laid down,— or in part, have, since

(i) been adequately proyided, for by other means; or

[l ST ST DY
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“(ii) ceased, as being useless or harmful to the community
or for other reascns, to be in law charitable, or

(iii} ceased in any other way to provide a suitable and
effective method of wusing the property available by
f}-inrtueii '?f the gift, regard being had to the spirit of

e pift".

Section 93

1-H.18. Section 93 provides for the exercise outside Presidency
towns of powers conferred by sections 91-92 on the Advocate-Gene-
ral. In view of our recommendation® to substitute, in sections #1 and
92, the leave of the court in place of the sanction of the Advocate-(Ge-
neral, section 93 becomes unnecessary,

Recommendation

1-H.19, We, therefore, recommend that section 93 should be
deleted.

L. Siee Ghsccncion sa to sestion # aud M. |



Cmr'rm 1-I

SUPELEMEMAL P!Dcmmme.s

Intreductory
1-11. Part 6, sections 94 and 95, in the body of the Cede, deals

-with what hag been described as sumlmental ptaceedmgs" These
_proceedings are mainly concmed Jmth iempumry relief, No change

Is needéd in this Part.
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Chapter 1-§

ARPEAIS—TFIRST AND SECOND APPEALS
Introductory

1-J.1. Part 7 of the Cede, sections 96 to 112, deal with Fppeﬂlﬁ
With ceriain exceptions of a minor character, one appeal on atts ae
well as on law is allowed as @ generaf rule, and a further appesl, on
guestions of law and on certrin other questions is alse allowed. In
ihe case of first appeal, the forum of appeal is left to be dealt with
by the Civil Courls Act of each State. The second appeal lies al-
ways to the High Court. The Code mainly creates the right of
appeal, deals with the j isdigl;_im of ;he_ippeua;g Court, and pro-
vides for appellate procedure, The dight of appeal is dealt with in the

ody of the Code (Pert 7), agd the bewers and pracedure of the ap-
pellate courts are dealt mtha?n the ZE, T HE

Section 96(1)

1-J.2. We are recommending' the jnae_rtion bf a provision to the

. effect that (with certain exceptions) a court must decide all issues,
. even il the suit can be dispoged of on a preliminary point, Where, in

confprmity with suck a provisien the geurt decides ‘all issues, and the
decree is in favour of a person but the: finding on some of the issues
is adverse to him, he cannot, as the law stands at present, appesal
against the adverse finding (Le. the finding on  the <smerrdsss
against him), and the finding is not res judicaty at least according
to the view ysgally taken. This position bas now to bé. changed,

Recommendation

1-I.3. We recommend, therefore, that.the following Explanati
should be _insér&egngrelos& section 96(1 .Et ¢ U SEp lon

“Explanation—A perty.aggrieved by « fnding of a court incor-
porated in a chge may appeel from the decree in so jar
as it relates to that findeng, notwithstanding thist by teseon
of the finding of the Court on any other issue which is
Sufficiant  for. dacisien of.the ult, the decree; -wholy or in
patt is ¥ favour of thef party”. o K

. Section 86A (New)

. 1-J.4. Anpeals in petty cases wai the siubject-matter of a quéstion®
In aur Questionnaire, zs follgws:. o

“7. There is a suggestion that fror::ﬁ the ju 5 -of .'I ™
courts of first instance, aP.aPﬁlnﬂg. GEP 'iﬂir dsrg;n ' t;]‘!;t‘e:;
cases; say, cdses of a ‘nature ‘Wi4hld By 3¢ of smiall ‘Cax
the point of view of subject-matter, wherd the amount oy value om

L. Ses Gisenssion relating to Ordar 14, tdle, £ o .
2. Question 72. ‘ .

R ——
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subject-matter of the dispute in the court of first instance and still in
dispute on appeal was and is not more than three thousand rupees (or
such other sum as may be considered proper), and the decree or order
does not involve directly or indirectly some claim or question respect-
ing property of an amount ot vakue, exceeding three thousand rupees
(or such other sum as may be considered proper).

“The proposal is that in these petty cases, the first appeal should
be allowed only if the appeal coutt certifies that a question of law is
involved, and the issue of such certificate should be decided either in
chambers or in open court as the appeal court may think proper.

What are your views in the maiter? Would you agree with the
suggesticn?". -

\
1-J.5. The majority of the replies on the question are opposed to
the suggested restriction, but a minority favour it. After giving due
weight to the views received, we have come to the conclusion that
no first appeal should lie in any suit of the nature cognizable by
courts of Small Causes, when the amount or value of the subject-
matter of the suit does not exceed three thousand rupees, except on

a guestion of law. Qur object in making this recommendation is to

reduce appeals on facts in petty cases. In our opihion, some such
restrictions are necessary in the interests of litigants themselves.
They should not be encouraged to appea) on facts in petty cases of
the nature mentioned above,

BRecomméndation

1-J.8. Accordingly, we recommend that the following sub-sec-
tion should be inserted in section 66—

“(4). No appeal shall lie in gry suit of the nature cognizable
by Courts of Small Cpuses, when the amount or value of
the subject-maiter of the suil does not exceed three thou-
sande rupees, eXcent on g question of law.” .

Sectlon 99

1-J.7. Section 99, which, inter dliz, saves irregularity in respect
of misjoinder of parties or causes of saction, does not apply to non-
joinder. In the earlier Report!' the Commission examined the ques-
tion whether “non-joinder” should be added in ‘the section, as in
Order 1, Rule 9. It, however, considered it unnecessary to do so, ss—

(a) non-joinder of an essential party should be regarded as a
fatal defect, and o '

‘(b non-joinder of a proper, pﬁi‘ty would not, even now, entail
- wariation, ete., of a decree,

1-78. We sgree that the correct legal position is as was stated
in the above Repoert. ot o B

1, 97¢h Report, yage 122, note on weotion w,

[ e
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1-J.9. As was stated in a Madras case,' objections as to non-
joinder, if taken at the earliest opportunity under Order 1, rule 13
fall vnder two classes.

“1. If it is absclutely necessary ito have the dbsent party, he
ought to be added unlesa the plaintiff refuses to add him when the
suit should be dismissed. If the trial Court errcheously proceeds with
the suit, without following either of these courses, the objection can
be repeated in appeal, when again it mav be disposed of only in
the above gaid two ways. The present appeal falla under this heading.

2. If it is not g case of imperative necessity but only a matter
of convenience or expediency, either the absent party mavy be added
or the suit may he tried without himm {Order 1, Rule 9). In such &
case, the objection, if repeated in appeal, may be dealt with simi-
larly.”

"1-4.10, In a later Madras case’ non-joinder of an essential party
was, on the facts of the case, regarded as going to the jurisdiction
of the Court, and the suit was dismissed. The earlier Madras case
was not, however, cited,” and the dismissal was ordered even though
!ﬁe objection o non-joinder had not been taken in the trial court.

is was because it wag found that the suit could not effectively
proceed in the ahsence of the parties who were not jeined.

Recommendation

1-J.11. We are of the view that an express provision on the
subject of non-joinder is desirable, and the position should be the
same as in the case of mis-joinder. At the same time, non-joinder of
essential parties should not be ineluded. Accordingly, we recommend
that section 99 should be revised,' so as t0 read as follows: —

“89. No decree shzll be reversed or substantially varied, nor
shall any case be remanded in appeal, on account of any
mis-joinder or non-joitder of parties or cause of action or
any error, defect or irregularity in any proceeding in the
suit not affecting the merits of the case or the jurisdietion
of the court.

Provided that nothing in this section shail epply to non-joinder
of q necessary party”?
Section 99A

1-J.12. As regards appeals against final orders under section 47,
we had included a gquestion® in the Questionnaire as to adoption of

the principle that “no such order shall be reversed or substantially -

carried, nor shall any case be remanded, in appeal on acccunt of any
error, defect or irregularity in any proceedings not affecting the
merits of the case or the jurisdiction of the Court.”

. Shanmuge v, Subbeye, A LR, 1822 Mad. 317 320 (Ramesam J.).
. Amirchend Nagindas v. Reoji Bhai, A LR, 1930 Mad. 714, 7I8. *
. Shanmuga v. Subbayye, ALR. 1922, Mad. 317 (suprg).
4, Bimilar amendment would be desirable in Ocder 1, Rule 9,
5, Question 10
L{B(D}220Mof LY§0A—7
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1-J-13. Replies on this guestion generally favour the proposal,
and we have come i{o the conclusion that it is desirable.

1-J.14. We, therefore, favour a provision of the nature suggested
in the question referred to above, but after some discussion, we have
decided to employ the wording “unless it has prejudicially affected
the decision of the case.” We further think that want of jurisdiction
ghould also not matier, in this context.

1-1.15. Accordingly, we recommend the insertion of a new sec
tion . as follows: —

“08A No order under section 47 shail be reversed or substan-
tielly varied, nor shall any cese relating to such order be
remanded, in appedl on eccéunt of any error, defect or
irregularity in any proceedings relaling to such order,
unless such error, defect .or irregularity has prejudicialiy
affected the decision of the case™

Section 100—Right of second appeal

1-J.16. We now come to a very important question, which per-
{ains not to mere procedure but to a substantive right, This is the
right of second appgal conferred by section 100.

1-1.16A. Any rational gystem of adrhinistration of eivil law should
recognise—and it always does—that litigation in civil causes (as
described in section 9 of the Code) should have two hearings on
facts—one by the trial Court and one by the Court of Appeal, That,
in fac‘i:%l!laas been the scheme of the Code of Civil Procedure ever
since .

According to recognised principles of administration of civil
law, every litigant is entitled to take his cause before a second appel-
late Court on a question of law, anid this right also has always been
recognised in our country. The two relevant provisions in which this
right is recoghnised are section 100 of the Code and a Article 133 of
the Constitution', o

Two categorles of civil Litigatlon

1-7.17. Traditionally, civil litigation has been placed in two cate-
gories in our country. For cenvenience, we may refer to the two
categories as ‘minor” and ‘major’. In our couniry, there iz a hierarcly
of the judiciary. beginning with Mumnsifs or Civil Judges, Junior
Division, followed by the Civil Judges or Civil Judges Senior Divi-
gion, {or corresponding officers) and distriet Judpes and, above them,
is the High Court. Formerly, above the High Courts in Indis, thers
used to be the Privy Council, but,, in 1947, the Pederal Covrt tnok
the place of the Privy Council and, since 1950, the Supreme Court
iz the highest Court in the country.

L, Article 133 has been vecantly amanded.

-

el e
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Chronology of litigation instituted in Iowest court

1-].18. The Code of Civil Procedure requires that all civil litiga-
tion must be instituted in the court of the lowest jurisdiction. In-
evitably, minor litigation begins its career in the Court of the Munsif
or the Civil Judge, Junior Division, After he pronounces his judg-
ment and a decree is drawl, an appeal lies either to the District
Court or the Civil Judge (Senior Division) on whom appellate power
has been conferred. The appeal to this Court is filed under Order
KLI. After the decision of the first appellate Court is pronounced and
an appellate decree is drawn, the aggrieved party moves the High
Court under section 100 of the Code and, broadly stated, such an
?&]}peal has to be within the terms of clauses (a), (b} and (¢) of section

1-J.19. Major litigation begins its. career in the Court of the
Civil Judge or the Civil Judge (Senior Division) and, after the trial
Court has pronounced its judgment and a decree hag been drawm,
the aggrieved party goes to the High Court in first appeal under
Order XLI. Affer the High Court has pronounced ifs judgment and
an appellate decree-has been drawn up, the appeal used to go to the
Privy Council, then to the Federal Court and now it goes to the
Supreme Court under Article ‘133 or with a certificate under Article
138 of the Constitution. That, broadly stated, is the position of the
hierarchy of the judiciary and, if we fmay say so, the hierarchy of
appeals contemplated by the procedural law.

Recommendation in Report on Artlele 133

1-J.20, Before we proceed to consider the changes which we wish
_ to recommend in amending s 100 of the Code, we ought to indicate
briefly the reasons why we recommended to the Union Government
the amendment of Article 133 of the Constitution by our Report on
the subject.’ The Union Government Bps accepted our Report and
Article 133 has accordingly been amenhded. The philosophy of this
amendment is that High Courts in otr country should ordinarily
decide all guestions of law pertaining i{o the interpretation of State
legislation and their decisions on such points should be final. If any
of the provisions of State legislation uss material expressions or
clauses which are common fo othér Btate legislations and there
appears to be conflict in the views {aken by different High Courts in
regard to the interpretation-of such expressions or clauses, the matter
can legitimately be taken before the Bupreme Court for resolving
such conflict. Subject to sauch. cages, in a federal structure, it is legi-
timate and natural that High Courts of the State should be regarded
as final Courts of Appeal so far as the interpretation of State statutes
is concerned.

1-1.21. In regard to the interpretation of Central statutes, how-
ever, the position is different, A pariy aggrieved by the decision of
the High Court in respect of any provision of the Central statute
may be entitled to move the Supreme Court. provided the matter
sought to be rafsed by him is not glready concluded by a decision

1. 45th Report,
LyB{D)220Mof LIFCA—(n)
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of the Svpreme Court. In resard to the interpretation of provisions
of Central statutes, if there is a difference of opinion amongst High
Courts, the case for moving the Supreme Court for resolving such
a dispute is all the stronger. Tt is in the light of this approach that
we recommended to the Union Government to amend Article 133 in
a radital way; and, in doing so, we had emphasised the fact that
the test of pecuniary wvaluation, which had been prescribed by the
erstwhile Article 133, had no relevance to our approach in this
matter. The reference to the pecuniary wvaluation having now been

deleted, it is conceivable that, even in regard to a case falling under .

the minor litigetion, 2 party may be entitled to go to the Svpreme
Court, provided, of course, the test prescribed by the amended Article
133 is satisfied. The words used in Ariicle 133 of the Constitution re-
quire that the point raised by the appellant should be a substantial
point of getteral importance which, aecording o the High Court, it
iz necessary for the Supreme Court fo decide,

Comymissfon’s approach to proper scope of second appeal

1-J.22. Tt is in the light of the amended Article 133 that we pro-
puse to approach the question about the gcope of section 100 of the
Code as it should be after it is amended. It would be noticed that
clauses (=), {b) and {c} of section 100 to which we will presently
refer, are, in a sense, very wide in effect. In fact, as we will haye
occasion to point out, clauses (b} and (¢} have led to a plethora of
conflieting judgments and it may be safely stated that insenuity of
the lawyers determined to seek adinission for second appeals of their
clients in the High Court. coupled with judicial subtlety which gene-
rally believes that even an erroneous finding of fact does, on the
ultimate analysis, lead to injustice, has vnduly and unreasonably

widened the hovizon of section 100. It is easy enough to understand -

what a point of Taw is; but in desling with second appeals, courts
have devised and successfully adopted several other concepts. such
as a mixed question of fact and law, g legal inference to he drawn
from facts proved, and even the point that the case has not been
'properly approached by the courts below. This has ereated confu-
sion in the minds of the public as 1o the legitimate scope of the
second appeal under section 100 and has burdened the High Courts
with an unnecessarily large number of second appeals.

Approach of High Court to second appesl

1-1.23. The approach to second appeals hgs traditionally differed
from High Court to Hich Court. and from Judge to Judge even in
the same Hish Court. The Kerala High Court, for instance admits
second avpeals, where the sopellate eourt has reversed the findingg
of fact recorded by the trial court!; this position is nrima facle
difficult’ to reconcile with the plain provisions of section 100. Fven
where such a position dnes not exist. it is not uncommon that judges
are more lenient in admitting <econd avoeals where the courts helow
have recorded conflicting findings of fact.

I. See Keralh amendment to seckon 100. .
2. Sea 27th Report, para 123 und 14tk Report Vol. I pages 377, 8T8, para 28, 24.-
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This aspect of the matter has been noticed by several Commitiees
and Commissions which dealt with the gquestion of the growing
arrears in the High Courts. substantially because of the indiscrimi-
nale admission of second appeals and civil revigion applications, and
we will bave to say something very radical later on, To anticipate
our recommenadtion, we might say at this stage that we are recom-
mending® that scetion 115 of the Code, relating to revision, should
be deleted.

Discussion in 14th Report

1-J.24. The Law Commission, in its Fourteenth Report,’ referred
to the problem posed by the unduly lenient admission of second
appeals and observed that “having regard to the terms of section
100, an appeat should not be admitted mersly because the appellant
has shown that an arguable or prima facte valid point of law arises
in the appezl, but that the Court has to be satisfied that the decision
of the lower appellate Court on a point of law was erroneous and
that in order 4o do justice between the appellant and the respondent,
it is essential that a further hearing should be given to both the
parties”, The Commission thought that the existing alarming position
of arrears could be met if it was recommended that the High Court
should adopt the practice of “circulating the papers relating to second
appeal to a judge outside the Court hours for the purpose of en-
abling him to determine whether it should be admitted straight-
away and notice issued to the respondent or whether the appeel
should be posted for a preliminary hearing under Order XLI tule
11" The Commission further recommended that such a scrutiny
should be made by a senior and experienced Judge.

1-J-25. The Commission_ also thought that a statutory require-
ment should be made providing that the Judge admitting the second
appeal should state the point or points of law which arise for con-
sideration and enabling the High Court fo admit a second appeal
on specified points only and it ghould be provided by rules that
where a second appeal is filed, certified copies of the judgments of
both the Courts below should aceempany the memorandum of
appeal and, if in any such sppeal the appellant proposes to raise
any question of the construction of R decument, a true translation
ﬂtf‘ the document should also be filed along with the memorandum
of appeal. :

Arrears in High Couris

1-J-26. These recommendations, however, do net appear to have
been implemented and the position of the arrears pending in the
High Court, partly because of indiseriminate admission of second
uppeals ang civil revision application, grew from bad to worse. The
Shah Cormmittee, which dealt with this problem in 1972, has observ-
ed that it i3 necessary-to provide for a stricter and better serutiny
of second appeals and they should be made subject to special leave,

1. See recommendation relating to secticn 115,
2. 14th Report, Vol 1, page 300, parta 12,
At
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mnstead of giving an absolute right of appeal limiting it to guestion
of law.” [t veiterated the observations made hy the Law Commis.
sion in its Fourteenth Report, and repeated its recommendation that
the second appeals should be circulated to the Judges for reading
outside the working hours of the court for determining the question
whether the second appeals should be admitted straightaway and
notice issued io the respondents or whether they should be placed
for preliminary hearing under Order 41, rule 11,

Yiew of High Court Arrears Committee

1-J-27. The High Cowrt Arrears Committec was quite clear in
its view that the primary cause of the accumulation of arrears in
the High Courts is the laxity with which second appesls are ad-
mitted without serious scrutiny in the light of the. provisions of
section 100 of the Code. -

Yiew of some Judg'&s

1-J.28. As we have already indicated’, some Judges in the High

Courts honestly believe that, if they are satisfied that, in any second

appeal brought before them evidence has been grossly misappreciated .

cither by the lower appellate court or by both the Courts below, it is
their duty to interfere, because they seem to feel that a decree follow-
ing upon a gross misappreciation of evidence involves injustice and it
is the duty of the High Court to redres# such injustice. However laud-
able and commendable such an approach may ethically elaim to be, it
overlooks the fact that courts adminiSter justice according to law:
and. where lirnits have been prescribed for the exercise of the High
Court’s powers under section 100, -in trying to redress injustice by
interfering with questions of fact, the Court, in effect, is violating
the express provisions of seetion 100 'itself. In this connection, we
may quote two judgments of thé Supfems Court where this aspect
of the matter has been cmphatically brought out.

Frivy Council case :
1-J-28A. Before doing so, however, it would be relevant to recall
that, as early as 1880, the Judicial Committes of the Privy Couneil®

stated that there is no jurisdiction fo entertain a second appeal on

the ground of an errenecug finding of fact, however gross or inexcus-
able the error may seem to be. and they added @ note of warn-
ing that no Court in India has power fo add o, or enlarge, the
grounds specified in section 100. ; :

Supreme Coﬁrt cases

1-J-28. Reverting, then, tq the two judgments of the Suprems
Cowrt, in M. Remeppa v. M. Bojjapne’, the Su%reme Court was deal-
ing with an appeal by special leave whete the High Court of Andhra
Pradesh had interfered with the finding’ of fact recorded by the ap-
pellate Court which, in turn, had Mselt reversed the trial Cowrt's

I. Para. 1.J.28, supre.
2. Mat. Durgy Qhowdhrain v. Jowahar Singh, (1890) 17 LA, 122 (P.CL).

3. M. Rawappa v. M. Bojjappa, (1943) 201, 6 ).

™
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hnding on the same question of fact. In setting aside the decrce of
the secend appellate Court, the Supreme Court observed :
“It may be that in some cases, the High Court desling with
the second appeal is inclined to take the view that what
3% regards to be justice or equity of the case has not bemn
served by the findings of fact recorded by courts of fact;
but on such occasions it is necessary to remember tnat
what is adnmunistered in courlg is justice according to lavs
ai:d considervations of fair play and equity however m-
portant they may be, must vield to clear and express
provisions of the law, If in reaching its decisions in second
appeals, the High Court contravenes the express provi-
siong of section 100, it would inevitably introduce in such
dacigions an element of disconcertin unpredictability
which is usually associated with gambling; and that is a
reproach which judicial process must constantly and
serupulously endeavour to avoi n.

1-7-30. Similarly in Deity Pattabhiremaswemy v. S. Hanymayya
and others,' the Supreme Court was dealing with an ap eal by
special leave against the judgmeént and decree of the High Court of
Madras set'ing aside the judgment and decree of the District Judgs,
Guntur, which had confirmed the judgment and decree of the Sub-
ordinate J1dge, Guniur, Reversing the decision of the High Court,
the Supreme Court observed that, notwithstanding the clear and
authoritative pronouncement of the Privy Council on the limits and
the scope of the High Court’s jurisdiction under gection 100, Civil
Frocedure Code, “some learned Judges of the High Courts are dispos-
ing of Second Agpeals as if they were first appeals. This introduces,
apart from the fact that the igh Court asstunes and exercises a
jurisdiction which it does not possess, a gambling element in the liti-
gation and confusion in the mind of the litigant public. This case
effords a typical illustration of such interference by 2 Judge of the
High Court in excess of his jurisdiction under s. 100, Civil Proce-
dure Code. We have, therefors, né: alternative but to set aside the
learned Judge of the High Court had no jurisdiction to interfere in
gecond appeal with the findings of fact given by the first appellate
Court based upon ar appreciation of the relevant evidence.”

We have deliberately referred to these two decisions of the
Supreme Court to emphasise the point that, notwithstanding the
recommendations made by the Commitiees and Commissions in the
past, and notwithst:nding the words of caution and warning au-
thoritatively pronounced by the Supreme Court, High Courts do
sometimes unwittingiy or even deliherately enlarge the gcope of their
jurisdiction under section 100 in ‘pursuance of what they honestly

3 H

regard as “the reguirements of justice

Search for absolute trutli io be limited

1-J-31. At this stage, it may be permissible to point out that a
search for absclute truth in the administration of justice, however
laudable, must in the very nature. of things be put under some
weasonable restraint. In other words, a search for truth has to be

L. Deity Patiahhiramasmamy v 8. Hanymagys, a. LR lasd 8.0. 67,
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reconciled with the doctrine of finality, Cynics have sometimes said
that, if appeals are provided against the judgments pronounced by
the highest Court ir the country, a fair percentage of the decisions
cf the highest Cowrt may be reversed. Indeed, some eritics, embit-
tered by their evperience in litigation, have gone to the extent of
suggesting that, if the same appeal is placed before two different
Benches of the same High Court or the Supieme Court, it is not
altogether imposcihic that different verdiets may be rendered, That
is what has given rise to the saying which is’ current at the Bar
that the cuirect judgment is one against which no appeal lies,

1-J-32. We are referring to this aspect of the matter oni to
emphagise the point that, in the interests of the litigants themselves,
it may not be unreasonable to draw & line in respect of the two
difierent cstegories of litigation  where procedure will say at a
certain stage that guestions of fact have been decided by lower courts
and the matter shouid be allowed o rest where it lies without auy
further appel. This may soung somewhat harsh to an individual
litigant; but, in the larger interest of the administration of instice,
this view seemns to us to be juristically sound and pragmaticaliy
wise. It is in the light of this basic approach that we will now
proceed to consider the three clauses of section 100 and deal elapo-
rately with all the point which ultimately lead to the recommenda-
tion which we propose to'make to amend sectiom 100 of the Code of
Civil Procedure in a radical way,

Average litigant nsually exhausted by the stage of first appeal

1-J-33. The average liligant is exhausted by the time he hgs
travelled to the court o first appeel, and too often a wealthy liti-
gent, (such as, a Corporation), may well be in a position to carry
Appeals to a point where the financial resources of the opposgite
party are practically exhausted, No one can deny that courts shouid
be readily accessible to the people; and when litigation is embarked
upen, there should be 4 remedy against erroneous decisions. But this
right of ap%eal should be within a reasonable limit, and within the
control of the resources of the litigants.

Present law considered in dg_ta;il

1-J-34. Bearing in mind these brogd principles we proceed to
consider in detail the present,law on the subject of second appeals,

Section 160

1-J-35. The reirvant section! of the Code provides—

¥100. Second eppeai—(1) Save where otherwise e essly pro-
vided in the Yody of this Code or bv any other law for
the time being in force, an appeal shall {ie to the High
Comrt from every- decree Eamd in appeal any
Court subordinate to a High Court, on any of the follow-
ing grounds, namely:

(a4} the decisiorn being contrary to law or to some usage

having the force of law:;

1. Section 100,

+.
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(b) the derision having fajled to delerraine some material
isste of law or usage having thz fovce of law,

(c) a substantial error or defect in the procedure provided
by this Code or by any other law for the time being
in force, which may possibly have produced error or
defect in the decision of the ease upon the merits,”

(2) An appeal may lie under this section from an appellate
decree passed ex parte.

Main principle—Finality of decislon on facts

1-7-36. This section was enacted for the express purpose of
securing some measure of finality in cases where the balance of evi-
dence—verbal and documentary—arose for decision' It is, therefore,
appropriate to consider how far the section (as interpreted judicially)
is faithful to this object.

Clause (a) and (b)—Meaning of ‘law’

1-J-37. Clauses {a) and {(h) of the secticn are simple in appear-
ance, A second appeal lies under clause (a) where the decision of
the lower appellate court is “contrary to law”. The term ‘law’ in
clause (a), of course, is not limited in its meaning o statute law,
it means general law.®

As regards, clause (b), which is not often invoked, the posilion
would be the same.

1-J-38. But the simplicity of these clauses is deceplive, as will
be apparent from the ecases whith we shall discuss later,

Clause (¢) _

1-J-38. As regards clause (¢), the Privy Counci] found it as “not
perhaps altogether happily expressed™ Read widely, it mav con-
vert the High Court into a Court of first appeal, because all that
it requires is a substaniial error or defect in procedure which might
possibly have affected the decision on merits,

Case law on lnterptctation' of section 140—What are guestions of Iaw

1-J-43. We shall first take up the meawing of the phrase ‘law’
in clauses (a) and (b). The flood of case-law on what are questions
of fact open ifo inierference in second appeal, shows that many
questions of fact have been held to be questions of law. At one
extreme are cases which hold that the question whether a transac-
tion is ‘benami’ or fictitious or bona fide, or was vitiated by undue
influence; or whether there wag reasonable and probable cause for
a prosecution: or whether there was negligence; or whether there
wag partition; iy a guestion of fact.

1. Nafar Chandra Pal v. Shekur, (1018) 46 LA. 183; TLL.R. 48 Cal. 189 (P.C.}
2. Eam Gopal v. Shakskalon, {16893) LT.R. 20 Cal. 93 (P.C.)

3. Durga Chowdhrani v, Jowaker Siagh, (131) IL.R, 18 Cal. 23, 30 (P.L.} (Lord
Maconaghten.) .
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1-J-41. These ralings emphasise that a court of second appeal
is not competent to entertain guestions as to the soundness of a
finding of facts by the courts below.! A second appeal can only lie
oil vue or other of the grounds specified in the present section,”
and emphasis on this fundamental principle has hrought out several
aspects, )

1-J-42. For example, a Judge to whom a memorandum of second
appeal is presented for admission is entitled to consider whether any
of the grounds specified in thig section exist and appﬁ to the case,
and if they do not, to reject the appeal summarily.’ The limitations
as to the power of the court imposed by sections 100 and 101 in a
second appeal ought to be attended to, and an appellant ought not
to be allowed to question the finding of the first appellate court
upon a matter of fact. Nothing can be clearer than the deelaration
in the Civil Procedure Code that nc second appeal will lie except
on the grounds specified in section 100. There is no jurisdiction to
entertain a second appeal on the ground of an erroneous finding of
fact, however gross or _nexcusable the error may seem to be.?

Cases where “no evidehce” ralse questions of law

1-J-43. But, at the other end, are ¢ases which hold that a second
appeal will lie where thers is, as an English lawyer would express
it, “no evidence to go to the jury”, because “that would not raise a
question of fact such as arises upon the issue itself, but a question
of law for the consideration of the Judge.™

1-J-44. Thus, where the question in a suit was whether the de-
fendant was bound by a mortgage executed by his mother, and it
was held that he was, the Privy Council held that the finding was
substantially one of law. and that it was, therefore, open to question
in second appeal. The Privy Council phserved—

“the facts found (by the lower appellate court) need mot be
uestioned. It is the soundness of the conclusions from them
that is in question, and this is a maiter of law.'”

1-J45. As stated by the Privy Council in another case! “the
proper legal effect of a proved fact is essentially a question of law™,
and ti’le High Court is, therefore, entitled to interfere in second
appeal, :

1. Bom Gopal v. Shakshaton, (15025 LL.R. 20 al. 93, 99-100 (P.C.).
2. Imchma® v, Puns, (1889) LL.R. 16 Cel. 763, (B.C.).
8. Hudr Prased v. Baij Nath (1883) LL.R. 16 All 367.

4. Pertap Chunder v. Mohendranath, (1300} LLR, 17 Cal. 291, 298, (P.C.) (¥ir Bichard
Counch.

5. Durga Chowdhrani v. Jewehir Singk, (1391) LL.R. 18 Cal. 23, 30 (P.0.) (Lord Maciagh-

ten). :
8. Anrangamaniari v. Tripure Suaderd, (1887) LLEB. 17 Cal. 740, 747 (P.C.) (Lord Wataon}.
7. fam Gopad v. Skhakshton, (1593 LL.R. 20 Cal. 03, 88, 19 LA, 228, 233 (P.C)

8. (a) Nofar Chandes Pal v, Shubur, (1918) 45 LA, 183, 187; LT.R. 46 Cal. 139, 185; A.LR.
1918 B 92
(6} Dhannal v. Maki Sagar, (1927, 54 L A. 176, A.LR. 1927 P.C. 102;

{c) (}ﬁ%mt Zinning stc. Co. v. Motilal Hirabkai deo. Co. (1038 63 LA. 140; ALK 1938
0. T .
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Mixed questions of fact and law

1-J-46. No doubt, discussing the true scope of the above observa-
tions, the Supreme Court has pointed out' that there is & distinction
between g pure guestion of fact, ang a mixed questicn of law and
fact, and tf}l)c observations aforesaid haqd reference to the latter, and
not to the former’

1-J47. But even that leaves ample scope for interference, For
example, it has been held by the Supreme Court® that whether the
dedication of a temple is to the public or iy private is a mixed
guestion of law and fact, because its decision must “depend on the
application of legal concepts of a public and private endowment to
the facts found.”

1-J-48. Sc also, the question whether a property is ancesiral or
not,' or the guestion whether, when a raiyaei purchased the interest
of the proprietor, there is a merger of the two interests, is a mixed
one of fact and law, Though a second appeal does not lie from a
finding of faect, yet where a legal conclusion is drawn from the find-
ing, a second appeal will lie on the ground that the Iegsl conclusion
WAas erroneous.

1-J-48. Thus, the question whether possession is adverse or not
is often one of simple fact, but it ‘mayw also he a question of law
or a mixed question of law and fact. Where the question of adverse
possession is one of simple fact, np second appeal will lie; but a
second appeal will lie from a finding as {o adverse possession when
such finding is a mixed guestion of law and fact, depending upon
ghe proper legal conclusion to be drawn from the findings as to simple
acts.

Concurrent findings of faet

1.J.50. In general, concurrent findings of fact are not disturbed
by the High Court in second appeal. But this rule is sujbect to the
operation of the express grounds of second appeal enumerated in
section 100, ’ '

1. Shei Meanakehs Mills v, O.1LT. (1958) R.0.R. 691; A LR. 1957 8.0, 4P, 63, 84, Para. 18,
10, 20 (Case onder the Income-tax HAct.).

2. See olag Wali Mokammad v. Md. Baksh, ALR. 1930 P.OL 91, 93, {reviews canea on 4. 100 -

{Sir Benode MWitter).
+ Deoki Nitdak v. Muralidhier (1956), 3.C.K. 75668; A. LK. 1057 5.C. 133, 139, para 4.
. Gopal Singh v, Tjager Singh, (1055}, 1 8.0.R. 83; A.L.R. 1964 R.0.4 578, 680, pars. 7.
. Jyntiah Thakur v. Tosakant Jhe, A.LR. 1983 8.C. 605, 810, para 22,

L (e Lacmestaoar v. Haevowar, (1892) LL.R. 19 Cal, 263, 19 LA. 45; (P.0.)

th) Ralram v. Syama Chargn, A.LR. 1922 Cal. 54,
e} Bam Chandre v, Ass Rem, 5.LR. 1837 ALl 429;

) Sanakerome v. dppoleswend, A LR. 1954 Mad. 772, 778, Para 28;
(¢) State of AP, v. K. Fakra Bi, ALB. 1942 AP, 518,
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Basic Principle departed from

1-J-51. It appears to us that the wide language of section 100,
and the somewhat liberal interpretation placed judicially on it, have
ractically resulted in giving a goodbye to the basic principle’ that

p
on questions of fact, decisions of the Courts of first instance should

be final, subject to one appeal.

Proper role of High Court

1-J-52. This situation necessitates a restatement of the proper role
of the High Court. We state below what, in our view, is its proper

role,

High Court not an ordinary Court of last resort

1-J-53. Standing as it does at the apex of a hierarchy, the High
Court is no ordinary court of last resort, Its special position does
not fit easily into the well-worn epigram that {rial courts search for
truth and appellate courts search for error.

1-J-54. This is our basic approach to the role of the High Court.
We do not conceive of second appeals as “yet another dice In the
gamble.”

1-J-55. There should be one authoritative and dignified tribunal
in various appellate matters® to give decisions which are recognised
as binding all over the State, and which keep alive the immense

unity of the law.
Litigants 10 be discouraged from persistent appeals

1-3-56. The question could perhaps be asked, why the litigant who
wishes fo have justice from the higf?:st Court of the State should be
denied the cpportunity to do so, at least where there is a flaw in the
conclusion on facts reached by the irial Court or by the Court of
first appeal. )

1-J-57. Our answer to this would be, that even litigants have to
be protected against too persistent a pursuit of their goal of Erfectly
satisfactory justice. An unqualified right of first appeal may be neces-
sary for the satisfaction of the defeated litigant; but a wide right
of second appeal is more in the nature of & luxury.

1-J 58, The rationale behind allowing 2 second appeal on a ques-
tion of law is. that there ought to be some iribunal having a jurisdic-
tion that will enable it to mairntain, and, where necessary, re-establish,
uniformity throughout the State on important legal issues, so that
within the area of the State, the law, in so far as it is not enacted
law, should be laid down, or capable of being laid down, by one
gourt whoge rulings will be binding on zll courts, tribungls and
authorities within the area over which it has jurisdiction. This is
implicit in any legal system where the higher courts have authority
to make binding decisions on guestion of law.

1. Hee “Main principle, ete.”” sugra.
%, ¢f. Lord Birkenhead’s deacription of the Privy Couneil, (1827} 83 L.J. 304,

_*_
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Justification for appeal on guestion of law

1-J.59. When a case involves a substantial point of law, the ge-
neral interest of society in the predictability of the law clearly neces-
sitates a system of ap\peals from courts of first instance to a central
appeal court. 3

Ac has been phserved,' “The real justification for appeals on gues-
tions of this sort is not so much that the law laid down by the appeal
court is likely to be superior to that laid down by a lower court as
that there should be a final rule laid down which binds all future
courts and so facilitates the prediction of the law. In such a case the
individual litigants are sacrificed, with some justification, on the
altar of law-making, and must find such consolation as they can in
the monument of a leading case™,

1-T60. There is, in our view, no justification for allowing second
appezl on question of fact. and we should specifically state that pro-
cedural defects of the nature mentioned in clause (¢) of section 100
cannot constitute a sufficient basis for invoking appellate jurisdiction
in second appeal, unless they raise substantial questions of law.

View of previous Commissions and of High Court Arrears Commiitee

1-J.61. We are aware that in 1958, a previous Law Commission
examined? the matter in detail, and, after weighing the argwmnents ad-
vanced in favour of curtailment of the right, did not recommend any
restriction on the right to file a second appeal under section 100. The
matter was again considered in ‘the earlier Report on the Code’ In
that Report, agreement was expressed with the previous Commis-
gsion's coneclusion that “considering the conditions in this country,
there is not much scope for curtailing the right of appeal”.

1-J82. We are also conscious that recently the High Courts
Committee * which analysed in detail the causes of grrears (includ-
ing arrears of second appeals). did not recommend any change ih
the scope of serond appeal, It observed tHat “the primary cause of
the accumulation is the laxity with which second appeals are admit-
ted without scrutiny in the light of the provisions of section 100,
Civil Procedure Code”,

Re-examination of position necessary .

1-J.63. We do not mean any disrespect to these bodies when we
say that the matter requires re-examination, and that there is justi-
fication for considering the scope for moedification of the right of se-
cond appeal This justification is derived not only from the spectacle
of mounting arrears in the High Tourts, but alsp from certain bagic
issues, which we shall discuss in due course. In that discussion, expe-
rience of the practical operation of the various clauses of section 100
will naturally occupy an important place. :

o —
l.llg)gug]as Payne, “Anpeala on Questions of Fact." {1938) Current Lomal Problaml 1=1
2. I4th Bepart (1155).
2. ?7th Report [(10D84).
4. Report of the High Court's Arresrs Commitie,81972.
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Question included in the Question_nalre_ .

1-J 64. Having regard to the above considerations it appeared to
us when we made a preliminary study of the subject that there should
be some limitation on the right of second appeal to the High Court.

1-J65 In order to elicit informed opinion on the subject, we
had, in our questionnaire on the Code, put a question’ as follows:i—

“8. Do you agree that a second appeal should be allowed only
if a substantial question of law is involved?”

Replies on the Questionnaire analysed

1-J.66. The supggestion put forth in the query has received mixed
reception. Some of the High Courts® and some of the individual
Judges of two High Courts,” have fayoured it, as also one State Gov-
ernment’ and one member of the Bar.* On the other hand, some High
Courts® and individual Judges of few Courts” have opposed it. Al-
most all Bar Associations that have replied to this questicn, are
against® it.

1-1.67. The replies favouring the amendment have not congi-
dered it necessary to give explicit reasons.

1-J.88, In the replies opposing it, various reasons have been ad-
vanced. It has been stated, for example’ that gross misappreciation
of evidence ought to be provided for. One High Court”® which bas
opposed the suggested amendment, hag stated that the expression
“substantial” will raise controversy. A Judge of another High Court!
has stated, that ordinarily, a second appeal is admitted only if the
guestion is not decided at the highest, and has been wrongly decided
by the first appellate court.

1-J.68. Another High Court Judge,” who is also opposed to any
amendment, has stated that the law should be uniform in all dis-
tricts. B

. {Juestion 8.

5 No. $p 8. e, 11; 8, Wo 12; 8, Ko 25,
. No, 28 and 8. No. 18,

. Nuw. 10,

. Nu 19.

. No. 14,

. [a,‘l' &. No. 15;
{#) 8. No. 18
{r) 5. No, 28,

. (@) 8 No. 13
(k) 8. No. 6; 8. No, 20;
-{¢} B. No. 21; 8, Ko, 28.

9. 8. No. 2 (An Advoeate).
10, 8, No. 14,
11, 8. Nu. 13,
12. 8. Np. 28, -
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1-1.70. One ITigh Court Judge {avows total abolitien of second
appeals, with enlargement of revisional jurisdiction to correct errors

af law.
Commission’s conclusions arrived at after considering the replies

1-J.71. It iz needless to state that in coming to our final conclu-
sions on the subject, we bhave given the utmost consideration to the

replies received on the Questionnaire.
Limitations on scope of second appeal desirable

1-J.72. Having considered the matter in all its aspects, we have
come to the conclusion that the right of second appeal should be con-
fined {o cases where—

{i) a guestion of law is involved; and
{ii) the question of law so involved is substantial.

1-J.73. The mere fact that a question of fact has been wrongly de-
cided by the Court of first appeal, should not, in our view, constitute
1 ground for second appeal® The justification for second appeal is
rest solely on the criteria which we have just now referred to.

Apain, the mere fact that 3 finding of fact is supposed to be per-
verse or manifestly unjust, will not,” under our proposal justify ad-
mission of a second appeal. But the appeal would be admissible if a
question of law—swhether the guestion relates to substance, procedure
or evidence—has been wrongly decided.

Status and calibre of final Court of appeal a vital consideration

1-1.74. Since we are retaining the right of second appeal with
the above modification. the query may be raised why the litigant
who, before coming to the High Court, has had one right of an ap-
peal before a subordinate court), should have the right of two ap-
peals on questions of law. In other words, why a multiplicity of ap-
peals should be allowed Now. it ig to be remembered that in any
legal system which reccgnises the binding force of precedent, the
status and calibre of the final appellate court on questions of law
is vital. This consideration over-balances the consideration of mul-
tiplicity of appeals.

It is obvious that the numerous subordinate courts in the dis-
tricts cannot he final arbiters on guestions of law. If the law is to be
uniformly interpreted and applied, questions of law must be de-
cided by the highest Court in the Btate whose decisions are binding
on all subordinate courts,

If the right of second appeal is so abridged as o remove ques--

tiong of law from the High Court. it would create a situstion where-
in a2 number of subordinate courts will decide differently questions
of law, and their decisions will stand. Such a situation would be un-
satisfactory.

1. 8. ¥o. 25.
2, This 4 with reference to the point vaised in 8. No. L5,
A, Thir is with reference to the point raised in 8, No, 17 and 8, Ne. 28.

e
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1-J75. The subcrdinate appellate courts functioning in the dis-
tricts are not supericr courts of record, and their interpretations of
law are not binding on gther courts. In fact, ordinarily, subcrdinate -
courts in one district are net even aware of the pronouncements of
pther ¢ourfs in other districts (except when a point of law is declared
by the High Court in appeal). It is section 100 which enables the High
Court to funection as the author, distributor and cleasring house of pro-
nouncements of law for the benefit of all subordinate ¢ouris,

The interpretation of the Jaw by the High Court is (subject to
the law declared by the Supreme Court) binding on all subordinate
courls. It iz, therefore, essential for uniformity that every error of
law, ralsing a substantial guestion is promptly rectified by the High
Court by a correct pronouncement of the law.

Some points raised in the replies considered

1-J.76, In one of the replies’ received ¢n our guestionnaire, an
apprehension has been expressed that the use of the expression
“substantial” (with reference to the question of law) will equate
the right of appeal to the High Court to that of appeal {0 the Sup-
reme Court. We shall deal with this point Iater?

Nature of the guestion of law regarded as appropriate for second
appeal

1-J.17. We shall indicate very broadly the nature of the ques-
tions of law which we regard as appropriate for submission to the
High Court under section 10{} as we propose fo revise.

First-—and the most important of all is the consideration of uni-
formity throughout the State. It is obvious that on questions of law
uniformity must be maintained. In so far as interpretation of enacted
laws having State-wise importance is concerned, it is the task of the
, judiciary to maintain the unity and the High Court, ag the highest

tribunal at the State level, should continue to have the ultimate
authority to establish unity by resolving or avoiding the possibility
of different views in lower courts.

Secondly, apart from questions of interpretation of enacted Iaw
which falls in the category mentioned above, there arigse other
questions of law. The uncodified law constitutes a fertile ground for
such questions, as alsc generg] principles of construction of statutes.
The law of torts, and so much of the personal law as has not yet been
codifled, Turnish examples.

Thirdly, there may be points already decided by the High Court
which may, nevertheless, appear to require further consideration.
Not unoften, on a question of law on which there has already been a
pronouncement by the High Court, one comes to tzke the view that
the matter is capable of further consideration at the hands of the
High Court, To illustrate the cases which may fall in this category,
there may be a judgment of the High Court which contains observa-
tions that are ambiguous, and the ambiguity should be removed by
clarification. There may be conflicting decisions of Divisions Benches

1. ¥ Na, 14,

2, Hoa “Distribution botween s of & to Bupreme Court and of
the High Couzt” infrae T preal ) woope of appeal ba
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a decision of the High Court which

of a High Court, There may be _ _
in view ot subsequent pronoun-

ceemns to require re-consideration,
cements of the Supreme Court.

1-J.73. An analogous situation would arise when there has been
2 difterence of opimion among the judges of the High Court Bench
on a question of law, and the usual avenues of settling the differen-
ces within the High Court have not been exhausted, so that the ques-
tion is one of such difficulty that it ought to be allowed to be submit-
ted for decision by a luller Bench.

1-J.75. Lastly, even apart from guestions falling within the speci-
fic categuries enurerated above, there remain guestions of law of
which the High Cowrt should take cognizanee, questions falling
within thiz restduary category, though not easy of definition in the
abstruct. can be recognised when they arise in practice.

Wide scope for appellate jurisdiction not contermplated

1-].80. We should add that we do not visualise such a wide scope
for the jurisdietion of the High Court as would embrace every ques-
tion as to which a party is aggrieved. Being essentially the highest
court at the State level which declares the law which is binding, the
High Court should not ordinarily engage itself in settling merely
factual controversies, however great the stakes may be.

Formula indicated
1721 To fermulate in precise language a test which, while excli-
ding the guestions to be excluded from the purview of the High Court
will include all questions to be included in its purview in confor-
mity with what we have stated above, is not easy. After careful con-
sideration, we have come to the conclusion that in respect of second
appeals to the High Court, it is necessary that the question involved
must he a question of law and that it must be a substantial question.
1-J.82. Tt is needless to add that the extraordinary jurisdiction
of the High Court under Article 227 of the Constitution—jurisdiction
which is admittedly not subject fo any rigid limitation pertaining to
courts, proceedings or guestions—is not intended to be affected by
our recommendation or by the preceding discussion,

Distinction between scope of appeal to the Supreme Court and scope
of appeal to the High Court.

1.J.83. We should make it clear that the formulae which we pro-
pose will not equate the scope of appesl to the High Court to that of
appeal to the Supreme Court. Although the question of law,
both in the case of the Supreme Court (under article 133 of the Con-
stitution) and in the case nf the High Court{ under our proposal) is
deceribed as ‘substantial’, there is a further aspect which makes all
the difference. In the former case, the question must be cne which
needs o he decided by the Supreme Court and must be of genergl
importance, while in the latter case, there is nto such restriction. The
Supreme Court, broadly speaking, will concentrate on questions
possessing country-wide importance while the High Court will be
froe to deal with a wider range of guestions. For example, a ques-
tion whether the purpose for which an institution provided in a
T/R{T220Mof LIECA—%
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remote village is charitable in the lega! sense, will hardly, if ever,
be dealt with by the Supreme Court. But the High Court may deal
with it Similarly. a guestion of law on which other High Courts have
consistently taken one view, while Banches of the particular High
Court have given conflicting decisions, can be re-considered by e
particular High Cowt.  but the gquesiion may not necessarily
be fit Tor cansidsration by the Surreme Court.

1-J.84 At the same time, it should be clarified that the question
of law can relate to vrocedure, e.g. improper rejection of evidence or
improper admission of evidence—in which case correction by the High
Court should be available if the guestion is substantial.

Question need not be of general importznce

1-1.45. 1t should be noted that we are not limiting the scope of
second appeal to the gquestions of law of general importance. If the
law has been olearlv laid deown by the High Court, and
the decision uf the subordinate court is in clear violation of the law
as pronounced by the High Court, the power of the High Court to
correct it should be left intact, This situation will not De covered
if the limitation of general importance is inserted.

Historlcal aspect considered

1-J.86. We are aware that in making a recommendation for cut-

ting down the scope of second appeals to substantial questions of
law as above, we are making a departure from a position which hag
held the field for a century. Even’ then, we may note that the pro-
gre?s of law has heen towerds reduction of the scope of second ap-
peal. -

1-J.8%. The vredecessors of the High Courts in their Civil ap-
pellate jurisdiction were the Sadar Diveni Adalats. The right of
appeal to the Sadar Divani Adalat was very wide initially, but came
to be sevevely curtailed in the course of time. The “Conwallig
Scheme”, for cxample. made provision for two appeals in every cate-
gory of cases, irvespective of its value, By 1814, this wes reduced to
one appeal only. Only in cases of Rs. 5,000 or over. there conld be
two appeals: one to the Provineial Court of Appeal and second to the
Sadar Divani Adnlst. Ax Lord Hastings observed,—

“The lacility of appeal is founded on a most laudable prineiple
af securing, by double rnd treble checks, the proper deci-
sien of all suits: but the utopian idea, in its attempt to pre-
vent individual injury from a wrong decision. has been pro-
ductive of gencral injustice by withholding redress, and
general inconvenience, by. perpetuating litigation™.

Provisions in Codes of 1859 and 7832

1-7.88. There is another aspect of the matter, Section 100 of the’

present Code is the successor of section. 584 7of the 1882 Code),

which in its turn covresponded 1o secticn 372 of the old Code! (Act
3 of 1859,

1. Tn between 1839 ard T882, thera waa the Code of 1877, bat ite provisions were almost
1luz saene as thoae of the Cole of 19827

.
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1-J.838, When the Code of Civil Procedure was revised in 1832,
only a slight change was made in clause (¢}, Clause (c) in the 1882
Code laid down that a second appeal would lie on the ground of “a
substantial error or defect in the procedure as prescribed by this
Code or any other law, which may possibly have produced error or
defect in the decision of the case upon the merits”. The correspond-
ing part of section 372 of the Code of 1859 gave a right of second
appeal on the ground “of a substantial error or defect in law in the
procedure or investigation of the case which may have Produced
error or defect in the decision of the case upon the merits”,

The absence of the phrase “investigation of the case”, in section
384 of the 1882 Code (and also in present section 100) might lead to
the inference that the right of second appeal weas intended to be
more restricted than it was under the 1859 Code; but, on the other
hand, the insertion of the word ‘possibly’ would lead to the contrary
inference. On the whole, however, the change of language in 1382 in-
troduced no material alteration in the law. :

1-J.90, As was observed® in an Allababad case—

“Investigation simply means the process by which conclusion
ag to the merifs of the case are arrived at; procedure
means the rules by which that process is to be guided.
The one is the subject of the cther, and the law will
presume that, where there is no defect of procedure
there is no defect of investigation. It follows therefore
that the omission of the phrase “investigation of the
case” in sections 584 implied no intention on the part of
the Legislature to resirict the right of second appeal by
rendering it narrower than what it was under the Code of
18538, On the other hand, the introduction of the word “pos-
sibly”, does not go far to show that the present Code in-
tended to extend the right of second appeal”.

Direction of hisiorical evolition ’

1-J.91. It would, thus, be seen that the direction of historical
evoluticn is towards gradually narrowing down the scope of second
appeal to the Sadar Divani Adsalat and later to the High Court. We
can. therefore, legitimately claim that having regard to the social
needs of teday, we are attempting to hasten the process to marrow-
ing down the scope of second appeals.

1-7.92. In the light of the above discussion, we recommend that
gection 100 should be revised as follows: —

Re-draft of section 100

“100. Second gppeal—(1) Save where otherwise expressly pro-
vided in the body of this Code or by any other law for the time
being in force, an appeal shall lie to the High Court from every de-
cree passed in appeal by any Court subordinate to a High Court! if
the High Court certifies that the case involves a substontinl question
of lew.

' 1. Bet NévatSingh v. Bhekks Singh, (1888) LL.R. 7 All. 648, 657 (per Makipood J.).
LiB(D;229Mof LI&CA—8{s) o Y
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(1A} In an appeal under thiz section the memorandum of appeal
shall precisely state the substanlial guestion of law on which edmis
ston of the appeal is sought.

{1B) Where the High Court certifies that o substantial guestion
o] law is so involved, it shall, at the time of admission of the appeal.

{a) formulate that questimg
(b} staie its reasons for so certifying; end

(c) specify any other points that were raised at the time of
the heuring prior te the agdmission, but not accepied as
reising spbstantial questions of law.

(1C) The appeal shall be heurd orly on the question so certified,
and the respondent shell ot the hearing of the appeal, be allowed to
ergue that the case does not irvolve such quesiion:

Provided thai ¢ guestion ant so certified and not raised prior to
the pdmission of the eppeal may, if the High Court congiders proper,
be argued on such terms as to costs ¢r otherwise as the High Court

orders, after hearing the opposite party as to whether such order

ought to be passed.

Main points summarised

1-J93. It may be convenient to summarise the main points re-
garding section 100, as made in the above discussion:—

(1) Reasonable limitations are desirable on this right, in the
interest of the public angd in the interest of the litigants
themselves.

(ii} The basic principle, even behind the present section, is
that decisions of the first Court of app=2al on facts should
be final.

{iii) Clause (a) and clause (b} of section 100 purport to be
faithful to this basic principle; clauge (¢) goes heyond it.

{iv) Even as tegards clavse (a) and clause (b). decided cases
3% to what arve guestions of fact and questions of law (in-
cluding decisions wh'ch allow second appeal where there
is no evidence) and also dezided cases dealing with mixed
questions of fact and law. show that in actual practice, the
basic principle referrad to 3bove has been departed from.

{v) The question <what 5 the proper scope of the right of
second appeal is linked up with the proper role of the
Hich Court. The prcper role of the High Court, in the
Commission's view iz to introduce and . roe-introduce uni-
formity in the State, on srhstantial guestions of law.

The High Court is not an ordinary court of avpeal, to be in-
voked for correcting the errors of subordinate courts am
all conceivable guestions,

—
[
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(vi) The rationale behind the right of second appeal being as
stated above, only substantial questinns of law should be
agitated in second appeal.

(vii) Limitations on the right of second appesl are, therefore,
desirable. Replies to the Questionnaire having been con-
sidered, the Commission has come 1o the conclusion that
a second appeal should be allowed only where the case
involves a substantial guestion of law.

{viil) Nature of the questions of law that would fall within the
above formula is then indicated.

(ix) Tt is also made clear, that a wide scope is not contemplat-
ed for the jurisdiction of the High Court.

{x) The formula indicated is . illustrated in its application.

(xi) The proposed amendment does not go against the trend of
history, as is shown by the evolution of section 100,



CHAPTER 1-K
APPEALS—MISCELLANEOUS

Introductory

1-K.1. The prineipal provisions as to first and second appeals
have been already discussed. A few miscellaneoys provisicns as to
appeals are contained in Sections 101 tp 112 in the body of the Code!

Section 102

1-K.2. In the earlier Report® on the Code, the Commission, after
taking into account the recommendation in the 14tk Report.*
recommended an increase of the amount mentioned in section 102
fram Rs. 1,000 to Rs. 3,000

Recommendation

I-K.3. We agree and recommend that section 102 should he re-
vised as follows: —

“No second appeal shall lie in any suit of the nature cogniz-
able by Courts of Small Causes, when the amount or value
of the subject-matter of the originai suit does not exceed
three thousand rupees™

Section 103

I-'K4 In view of the change' propesed in Section 100, the last
few words of secticn 103, which refer to the illegality, error ete..
mentioned in section 100, require change, Further, it appears desir-
able to make it clear that section 103 applies also where the failure
to decide a question occurred not only in the lower appellate court
but also in the trial court.

Recommendation

I-K.5. Acrordingly, we recommend that section 108 should be
revised as follows:—

“103. In any =econd appeal, the High Court may, if the evidence
on the record is sufficient, determine any issue of fact
necessary for the disposal of the appeal—

(a} which has not been determineg by the lower appellate
~ court or by the court of first instance and the lower
appellate court, or

(b} which has been wrongly determined by such court

or couris by reason of a decision on such guestion of
low as is referred to in section 100."

- See discuseion &8 to asctions 38 to 100, Supre.
. 27th Report. page I123—Nnte on mection HG.
. 14th Report, Val. 1, pege 377, 373, para. 25-28,
. Bee d'sguesion am to geotion 100,
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Section 104 (fff) t¢ be inserted to deal with order under sections 91-
92, as proposed to be amended

1-K.6. We have recommended separately- that where the Court
refuses leave to institute sz suiv of the nature referred to in section
91 or section 92 (as proposed to be amended), the order of refusal
should be appealable. This necessitates an addition to the fist of ap-
pealable corders as given in section 104

Recommendation

1-K.7. Accordingly. we recommend that the following clause
should be inserted in section 104:—
“Ifffy an order under section 81 or section 92, refusing legqve
to institute q suit of the neture referred fo in gection 91
or 92, as the case may be”.

1-K.8. Sections 109 and 110 of the code deal with appeals to the
Supreme Court. Since the subject is aiso deal: within Article 133
of the Constitution, we considered the question whether these sec-
tions should be retained.

1-K.0. We have, after some discusgion, comc to the conclusion
that since these provisions pertain to proeedure, they should con-
tinue in the Code. It is appropriate that the Code ghould, ag far as
possible, be exhaustive on matiers of procedure. We should, however,
state* here that these prowvisions should be hrought inte line with
the recent amendment of article 133 of the Constitution.”

1, Ser discussion as to section 91 and section 92,
3, Amendment not drafted.
3, &f Conetitution (3th Amesndment) Bill,



CuarteEr 1-L
REFERENCE, REVIEW AND REVISION

Introductory

1.1.1. We now come to a group of seciions dealing with refe-
rence, review and revision. While an appeal is taken to a superior
court by a party, in pursuance of the right given by the law and on
questions permitied to be reagitated by the law, there are other pro-
visions for modification or reversal of judicial decisions by the same
court or by a higher court. Reference to the High Court, and revi-
sion of decisions of subordinate courts by the High Court, are, there-
fore, provided for, and review of its own judgments by the court
itself is slso dealt wilth. Sections 113 1o 115 of the Code relate to
these matters, and, in this group, the section which has created the
largest amount of controversy is section 115 (which deals with revi-
sion). We shall discuss this section presently.

Section 115

. 1-L.2. Section 115 deals with the High Court's power of revi-
sion. Briefly sneaking, in a case not subject to appeal. it empowers
the High Court to call for the records of a case decided by an in-
ferior court. and if the inferior court has exercised a jurisdiction not
vested in it by law or failed to exercise jurisdietion vested by law
or acted with material irreguiarity etc, in the exercise of ity juris-
diction, the High Court ean interfere.

1-1.3. Expericnce shows that often the cause of delay in the
trial of guits is the entertainment of petitions for revision against
interlocutory orders which invariably result in stay of proceed-
ings. In fact, in many cases. the object of the parties in moving the
High Courts vnder s 115 vf C.P.C. may be to delay the progresa ol
the proceedings.

1-L.4. This question has heen considered in the past more than
once’ We had in our Questionnaire issued on the Code® put a ques-
tion as to¢ whether the present powers should not be aholished or
drastically curtailed.

1-L.3. Most of the replies to the above guestions do not favour
a change in the law. But having considered the matter carefully,
we have come to the conclusion that the provision in the Code as
to revision should be deleted. The diseretion of the eourt in grant-
ing adjcrrnments. in granting amendment of the pleadings, in issu-
ing or refusing to issue commissions, and with regard to many more
irlliscellaﬂeum matters, should not be open to revision under section

.

1. Hew 27th Report, pages 33, 3T, paran. a4, 0.
2, Quesation 13
s
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It is against such orders that revisions are penerally filed. result-
ing in a stay of the proceedings and consequent delay in the dis-
posal of cases.

1-L.6. We may note that serious cases of injustice can be dealt
with vnder article 227 of the Constitution.

1L.7. Having regard to the above position, and o the fact that
where injustice has resulted, zdeguate remedy is provided for by
article 227 of the Constitution for correcting cases of excess of juria-
diction or non-exercise of jurisdiction, or illegality in the exercise
of jurisdiction, we are of the view that it is no longer necessary to
retain section 115. Article 227, we are sure, will cover every case
of sericus injustice: and, in that sense, that articie is wider than
section 115.

Recemmengaiion

1-1.8. We, iherefore, recommiend that secction 115 should be
deleted.



CHarTER 1-M

SPECIAL PROVISIONS RELATING TO THE HIGH COURTS NOT
BEING THE COURT OF A JUDICIAL COMMISSIONER

Intreductory

1-M.1. Part 9 of the Code, Sections 116 to 120, contains special
provisions relating to High Courts which are not Courts of Judicial
Commissioners. We do not recommend any change in this Part,



CHarTER 1-N

RULES
Introductory

1-N.1. Part 10, sections 121 to 131 in the bedy of the Code, deals
with rules. Section 122 empowers the High Courts to make rules re-
ﬁulating the procedurc of civil courts subject to their superinten-

ence, as well as rulcs regulating thelr own pracedure. These rules
must not be inconsistent with the body of the Code! But they can
amend or gdd to rules in the First Sehedule to the Code.

Under section 129, rujes can alse be made by High Courts other
than Courts of Judicil Commissioners, to regulate their original
civil procedure. These rules can be inconsistent with the Code. but
not with the Letters Patent or similar law or order establishing the
particular High Court.

The two sections—sections 122 and 129—overlap to some extent,
that is to say. so far as the original civil procedure of High Courts
is concerned.” However, that does not cause any practical problems,
The rest of the sections in this Part deal with the Rule—Committee
and other matters of detai]

Sectlon 123(3) and (4)

1-N2. Under section 123(3) and 123(4). members of the Rules
Committee are appointed by the Chief Justice, In our view, members
of the Rules Committee should be appointed by the High Court}?
and not by the Chief Justice. This, we believe, would be in accor-

dance with the sentiments of an overwhelming majority of High
Court Judges.

Recommendation

1-N.3. Accordingly, we recommend that in section 123(3) and
123(4), for the words “Chief Justice”, the words “High Court” should
be substituted.

1. See Yheueramn v. Fadiak (40 Corporation, A LR, 1060 Bom, 117, 118, paragraph 3.
2. See Shavaratn v. Indion O Corpuration, AYR. 1969 Bem, 117, 118, paragraph 4,
3. Of. Article 227(2) of the Constitution,

a9
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Cuapter 1-O
MISCELLANEOQOUS

Intreductory

1-0.1. Part 11 of the Code, sactions 132 to 158, contains varieus
miscellaneous provisions. Though entitled 'Miscellanecus”, some of
thege provisions sre of practival interest, the most important being,
of course, section 151, which deals with the inherent power of the
Court,

' Seckion 132

1.0.2. Section 132{1) provides that women who, “accerding te
the cusioms and manners of the country ought not to be compelled
i apoear in public shall be exempt from personal appearance in
court”. Sub-section {2} of the section saves provisions for arrest.

1-0.3. We are of the view that section 132 is an anachronism.
The law should not, in such cases, encourage exemption from perso-
nal appearanee in court. Even where the women do not appear in
public according to the “customs and manner of the country”
there should, in our opinion, be no exemption from attendance in
court. No sericus hardship is likely to be caused by the removal of
the present exemption, as social conditions have considerably
changed, and this practice is getting obgolete.

1-0.3A. Today! the seclusion of women iz completely inconsis-
tent with the social philosophy on which our Constitution is found-
ed. Section 132 is not to he ireated as a concession to some aristo-
cratic families, but is a reeognition of a universally observed custom.
Hence, customs and manners of the country prevailing at the present
time should be the criteria, and not the customs and manners which
might have prevailed years ggo.”

1-0.3B. Moreover, the paramount task of deciding cases® on the
oral evidence of an important party involves the personalised pro-
cess of the Judge seeing the withess st first hand, *instead of pour-
ing over the prolix pages of a Commissioner’s record”. The judge
must have the advantage of ohserving the demeanour, or at least
the manner of delivery, of the witness if he is to assess her credi.
hility justly. '

Recammendation to delete section 132

1.0.4, For the reasons stated above, we recommend that sectiom
132 should be deleted.

. OF, Bagai v. Basan face Khan, A LR, 1083 ANl 240,

1
2, Of. Kunlin Mekemmad v, Ummae Heil Umma, (18€8) Ker, L.T. 418, 421.428.
8, Kiuniin Molewvmad v. Tmime Heji Umme, (1080} Ker. L.T. 418, 421,
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Sectien 133

1-0.5. Under section 133, certain high dignitaries of State and
persons holding exalted judicial offices are exempted from personal
atlendance in court. During our consideration oi the Code, a point
wag raised whether sueh special privileges are consistent with
equality before the law, and whether the list of persons so exempted
should be curtailed .

We have, therefore. considered this pcint at length.

Analysis of exemption

1-0-5A. Under the section, the persons enutnerated in the seetion
are entitled to exemption from personal aspearance in court, The
list of such persons, as given in the section is long consisting of
11 items, but. in order to facilitate discussion, the persons enumerat-
ad could be grouped into four groups. as follows:—

(i) The President and Governcrs;, (The exemptlion here is
pbviously because of their position as the head of the State);

{ii} The Vice-President, the speaker of the House of Peaople.
the Speakers of State Legislative -Assemblies and the
Chairman of State Legislative Councils: (The exemption
in this case is based on office held as the presiding officer
nf the Legislature); ‘

(iii) Judges of the Supreme Court and High Courts;
(iv) Ministers.?

Justification

1-0-58. The exemptions provided for in section 133 tould he
justified on one or other of the following prineiples, namely: —

(i) That enforcing the personal appearance of the persong
exernpt weuld be derogatory to their status; or

{il) that farcing their personal appearance would hinder the
efficient performance of important public business, whether
legislative, executive or judicial,

In all the cases mentioned in section 133, one or other of these
principles would apply. For example. DMinisters have important
duties to perform, and their being summoned in Court might infer-
fere with the discharge of their important functions, In some cases,
both the prineiples menticned above may apply. For example, sum-
moning the Precident of India in cowrt, may be derogatory to his
position as the head of the State, and may also czuse hindrance to
lE{!.tl:ilic business. Again, it may be derogatory to the position of a

igh Court Judge o be required to appear personally in a subordi-
nate court over whoset judgments he might have occagion to hear
appeals. Tt could also inferfere with his judicial business

1. Sutiaﬁ 308 Cre. P, ia narrower

2, Bsotion 138(1}(2i), relating ta Rulers of former Indian States, may be dimegarded for
thw pramnt parpene,
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Rules of law as contrasted with public pollcy

1-0-3C. We are aware that in a democratic country, such exemp-
tions should be confined to the minimum. The rule of law postulates
that no individual enjoys, by wvirtue of his position or office, any
special privilege in contrast with an ordinary citizen. But compelling
considerations of public policy may justify cqualifications to this
abstract rule and it is on this assumption that the section provides
a departure from the abstract rule,

Pogition in England

I-0-5D. We may briefly deal with the position in England. In
England, the sovereign in ber private capacity is not subject to the
jurisdiction of the courts This position continuss even after the
passing of the legistation ebolishing several of the immunities of the
Crown' [rom litigation. It has been keld that a writ of exeeution
cannot he executed within the precinets of any palace, which is used
as a residence of the sovereign, without her permission, This was
held niot to apply to the Hampton Court Palace, on the ground that
it was not a residence of the Sovereign}?

English law does not seem to provide for a gemeracl exemption
from personal appearance in Courts as regards Ministers or Judges,
or even as regards presiding officers of the Houses of Parliament.
it should, of couise, be added that there is immunity from liability
in the case of judges. by reason of special rules of law. Any Parlia-
mentary privilege may restrict the operation of. the  general
power of the court to cnforce the attendance of withesses. But there is
no general exemption from personal appesrance as is conferred by
section 133, . o

No change in law recommengded

1-0-6. We have given thought to the matter since, at first sigh,
the privilege may not seem to accord with the spirit of the Constitu-
tion. We are reluctant to recommend any change in the law: but,
at the same time, we do express the hope that those who have ocea-
sion to claim this - privilege will, before asserting it, consider
whether it is absolutely necessary to do so in the particular case.
In this connection, we must refer to the salutary example, which
wag set recently by the President, who, when it became necessary
for the SBupreme Court to ecxamine him as a witness, insisted on
attending that court in person. _

Section 133(1), item (x1)

1-0-7. Tn section 133(1), item {xi) relates to persons to whom
section 87B applies. We may note that section B7B has been now
canfined to pre-Constitution ecsuses nf action.’

1. The Crown Fuuceedings ek, 1947,

2. Ay, Dafin, (15703 18 W.R. 111, (CLA) cited in Anminl Practics, under Order 49,
rule 3. - . .

2. 8ea discuston aa to section S7B.
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Section 135A

1-0-8. Section 13hA, broadly speaking confers exemption from
arrest on Members of Parliament angd of State Legislatures, for the
period of the legislative session and for a further period of 14 days
before and after each session.

1-0-9. In the earlier Report’ the following recommendation was
made with reference to this section:—

“It is considered desirable to increase the periad from 14 to 48
days, in conformity with the pesition obtaining in England in rela.
lior to Members of the House of Commons—see Article 105 of the
Constitution also, It is also considered, that this amendment should
apply to Members of State Legislatures also. The view that the sub-
ject-mnatter (so-far as concerns such Members) falts within the com-
petence of State Legislatures, under article 194(3) of the Constitu-
tion, has not heen accepted Tt is felt, that the matter falls within
entry 13, Concurrent List—'Civil Procedure including all matters
dealt with inn the Code of Civil Procedure at the commencement of
the Constitution'.” }

Recommendation

1-0-10. We have, after some consideration, come 1o the same
view, and recommend that section 135A should be amended ag re-
commended in the earlier Report We agree with the previous Com-
missicn in its view that the matter falls within the entry relating
te civil procedure.®

Section 139

I;hl-D-ll. Section 133 deals with persons who can administer
oaths,

“Notaries” have power to administer oath under the Notaries
Act. The guestion of adding “notaries” in section 139 was considered
in detail in the earliar Report* on the Code, with reference to the
suggestions to that effect, received through the Ministry of Law. Thesa
suggestions stated that in the absence of a provision, the courts re-
fused to aceept the affidavits sworn before notaries. The previous
Commission was of the view that instead of amending the Code, the
metter shouid be left to the rules of court.

Recommendation

1403-12. We are. however. of the view that a specific pr risio
would be useful :

1. 2T7th Repart, page 124, Note on Rection 1354,
2, Coneprrent List, Entre 13.

8. Hection S(1}b) Notaries Aet, 1052,

4. 27th Report, page 125, note on seotion 139,
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1-0-124. Aecordingly, we recommend that sectism 138 should be
amended by inserting s new clause (sa). The section will then read
1 follows ;— .

“140. In the case of any affidavit under this Code—

(a) ......
(as) Any notary eppointed under the Notaries Aet, 1952,

(k) and (c) . _
may administpr the cath to the deponent,”
Section 141 '

1-0-13. The appiicability of section 141 to various iypes of pro-
ceedings hag been the subject of controversi. The principal proceed-
ings with reference to which the question hap arisem may be mea-
tioned :

(1} Proceedings under the C.P.C.

(a) Execution.
{b) Othere.

{2} Proceedings under other Acts—
(a) Where a specific provision deals with the matter;
(b) Where no specific provision deals with the matter,

(3) Proceedings under the Constitution,
(4) Other proceedings.

Section 141,—applicability to execution proeeedings

1.0-14. The case-law is not uniform as to the applicability of
section 141 to execution proceedings: for example, do Order 9,
rule 8 and Order 9. rule 8, aEply to execution proceedings? The
position is not very clear on the point. We have considered the
question whether section 141 should be extended to execution pro-
ceedings. It is not, however, feasible to extend section 141 to pro-
ceedings in execution, Such an omnibus provision would cause
hardship, There may be rules—e.g Order 9, rule 9,—which ought
not to apply, in all their rigour, to execution. We have, however,
considered the utility of applying specific provisions' of the Code
to execution and, wherever necessary made recommendations in that
regard.

Seetion 141 and Order 8, rule % .

1-0-15. The applicability of section 141 to proceedings under
Order 9 ig itself a matter of debate. Under Order 9, varicus kinds of
orders and proceedings—e.g. ex purte proceedings and orders of
dismissal for default—ean be set aside (for sufficient cause}. But,
where an application for obtaining such relief is itself dismissed
for default or decided er parte, what is the position?

1. 8se for exariple, diseussicon aa to Order 9, Order 21, rulee 104-105, Crdar 33, raie I,
Oribar 20 sie, _ .

"

oo
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Does section 141 apply so as to bring into application the hene-
ficent provisions of Order § tisclf? That is the question that has
arisen; and it appears that three different views have been express-
¢d on the peint, _

(i) The High Court of Bombay has held that section 151
applies in such cases, and not section 141, Reference was
?1::; made {0 a Privy Council case® in which it was held

. the proceedings spoken in section 8§47 (of the
1882 Code of Civil Procedure which corresponds: to
section 141 of the present code), include original
matters in the nature of suits, such as proceedings in
probates, guardianships end so jorth, and do not in-
clude executions.” - = y

1-0-16. The Bombay High Coury toak the view that the remarks
of the Privy Council and the expression “sc forth” must be taken
as referring to applications which are. .ejusdem geéneris with - pro-
ceedings in probates, Fuardianships and so forth, that is to say, they
do net refer to interlocutpry a%pl}c_;l ms or applications. which
arise out of other proceedings pich ag sMits but which in themselves
indicate a lis, Hencee, section 141 .did not: apply to the instant case.

1-0-17. Further it was pointed ont that the instant case. related®
to an application to restore a suit to file which had been dismissed
for default, and not to & casc.where an ex parte order wag issued.
The covrt distinguished a Supreme -Court case’ which was concern-
ed with an ex parte decres passed n & swmmary suit under Order
37 of the Civil. Procedure de, There, the guestion was whether
such.a decree could be set -aside under section 151. The Supreme
Court pointed out that Order 37, rule 4 expressly gave power to
the Court to set aside an ex perte de¢see pessed under the provi-.
sions of that Order, and there wag therefore ng scope for resort
to section 151 for setting agide the decree, The present case did
not relate to any such guestion, : _

1-0-18. Accordingly, it was held that the further application to
restore the application under Order 9, rule 9, to the file could be
considered under the inhereny powers of the court under sectiof
151: and the case was sent back to the trial court, for disposal in
conformity with this decision. -

1-0-19. In an Orissa case, it was held that Order 9 has no ap- -
plication to a procealing under Ordar:9, iteedf . bub that section 151 -
can bchapplied. Apparently, section 141 wag regerded as inapplicable
to such a case. o . .

Same js the Caleutta view.!

L. Lazmi [avestmient C'o. v. Tarashard, A.LR. 1968 Bom. 250, 253 (D.B,),

. Thokwr Prawed v, Fakirslak. (1305) LL.B. 17 All 106 (P.C.)

3. Romalarander v. Bhapeadnas, A LB, 1985 B.C. 11ad.

4, Kun| Bikart fas v, Cheachia Des. ALR. Jgu"qrim B4 (G.R. Mwrs, J.)

3. Saral Kriehng Bors v. Biskwisar Mitro. ALR. 127 Cal. 5% (DB.).
L{B{D)220Mof TT&Cd—9 '
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1-0-20. The Andhra view is that section 141 applies.! Sarne is the

Madras view.’ : : . -
1-0-21. The Patna view® is that sec‘ainn"l&l does not apply in A

the absence of special circumstances and section 151 also does mat '

apply. The applicant car, however, ‘appeal under Order 43, Rule

1(e)d). I o

Recommendation as to section 141 and Order 9

1-0-22. There is no great reabon ‘why such’ applications should
not be dealt with under section 141.:A clarification an the subject |

is desirable, _
Other proceedings under other Acts

1-0-23. Ag regards other proceedings under other Acts, the
guestion has mainly arisen with respect to -references under section
146, Criminal Procedure Code. : S B

S ek d—a—

L 3

Section 131, C.P.C. and referprice under s 146, Cr. F. C.

1-0-24. On the point whether. the: prowisions of section- 141, Civil
Procedure Code, are attracted to a_reference made by the Criminal
Court under section 146 Code of Criminal Procedure to a civil ‘court,
there was previcusly a’ conflict of decisions. In an Anghra Pradesh
case proceedings were instituted under section 145, Ct. P.C. The~
Criminal court made a referencé undey section 146, CrPC to a civil
court for a decision of the questionof possession.  The court of {
first instance came to the conclusion that the provisions of section' ~&
141, C.P.C. applied to such a referenes; at it was not a proceeding’
Lefore & civil court within the meaning of section 141, CP.C. Againat -
this order, a revision was fled.” ' Coe

It was held by the High Court that: since p reference umder
gection 146, Cr.P.C. was not ¢ “Proceeding” within the meating of
section 141, C.P.C., the provisions of jhat section were not attracted
to such 'a Teference. Hence, the court was justified 'In 'réjecting an
application under Order 19, ‘Rule I, ©¥.C..mafle in sackia reference. -
Such 'an application was hot maintaihable - L

-

The confrary view' had been taken by fhe Allshabad High
Court. _ ) _ .
Amendment as th’pmceadin'gs uniuiwﬂm 146; Cr P:E. nat needed’ L i

1.0-24A. Now, however, te Supreme Court has  held® that
section 141 appiies to such cases. Hence, no emendment 15 required.

1. Raj Appa Bao v, Fewrs Raghav, ALR. 1968 AP. 263,
2, fa) Fenktanargeimba Roe v, Suranara _ALR. 1926 Mad, 225,
th) Koliatkal v. Palews Rounda, ALR. 1026 Med. fi54.

3. Doma Choudhary v. Ram Nareth Lal, A.LE. 1089 Pat. 121 (F.B.)

4. Jongn Reidy v. Hofexurmiss Begum, ALR. 1085 AP, 17. i
8. Row Chandra v. State of U.F., ALR."1965 All 446, £49. .
5. ALE. 1966 5.C. 1883, 1891; (1986) BLIR: 808, : - :
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Section 141 and proceedings under the Constitution

1-0-25. The question whether an application under article 226
of the Constitution is a ‘“proceeding in a court of civil jurisdiction”
within the contemplation of section 141, has been the subject-matter
of controversy.

1-0-26. The Andhra High Court, for -example, holds that sec-
tion 141 applies to such proceedings.' The Calcutta High Court® takes
a different view, ’

1-0-27. The Madras High Court’ helds that Qrder 1 of the C.P.C.
cannot be applied to proceedings under Article 326, as section 14] is
not ettracted. T as |

1-0-28. The Allahabad High Court* has also held that Order 2,
rule 3, C.P.C. does not apply to writ proceedings, and that section
141 cannot be invoked for the purpose.

1-0-29. The Punjab High™ Cowrt in a 1988 case’ held that
section 141 does not apply It expressed itseif thus— - .

“What is provided in section 141 ig that the procedure laid
down in the Code in regard fo. suits is to be followed sc
far g5 it can be, in all proceedings in any court of eivil
jurigdiction. A High Court, when, it exercises extraordinary,
jurisdiction under Article 226 of the Constitution, cannot
be said to be a court of civil jurisdiction. This special
jurisdiction of a High Court.aims at securing a very speedy
angd cfficacious remedy, to a person whose legal or consti.
tutional right has been infringed, If all the elaborate snd
technical rules of Civil Procedure laid down in the Code,
were to be importéd through scction 141 of the Code into
these writ proceedings, their very purpose is likely to be
defeated by their becoming bogged down in.  praocedural
delays, In short, the provisions of the Code of Civil Pro-
cedure do not, in: terms, govern writ proceedings under
Article 226 of the Constitution.”

1-0-30. However, it was held that the court will, in appropriate
cases, apply the principles {as distinguished from the technical pro-
visions) of Order 22, rules 3 and 4 of the C.P.C. in the exercise of ita
discretion on the grounds of justice, equity and good conscience, In
ihis particular case, the court refused to exercise its discretion in
fayour of the petitioners, as the petitioners had delayed their appli-
cations for substitution without any “explanation_worth the hame*

L. Aunain Adsinurayan v. Niale of Andiva Proded, ALR. 1958 AP, 14,
2. Bharoi Board Mills LUd., v. Regiokel Provident Pund Commissioner, A, LR, 1957 Cal. Tu3.

3. Managemeniof Rainbow Dyeing Paclory, Salem, v. Industried Tribungl, ALR. 1859,
Madrus 187, 141, para 33, - :

4. (a) Uma Shenknr Roi v, Ddvl. Superintendent, V. iy, ALR. 1966 Al 388,

{8) Khuriswals Buckles Mawufoeturing Cp., v, Comenissionsr, Soles Tox, U.F. ALR.

1965 All. 1T, 518, puras "4 and B {Deassi C.J. and H.9. Pathsk J.)
3. Bhaguan singh v, Addl. Direstor, Coneolidiation, A.LR. 1868 Panj. 300.
TL/B(D)20Mof LI CA—B(g) :
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Becommendation as {o procesdings under ariicle 226

1-0-31. Tt is desirable to exclude the applicability of section 141
{by suitable amendment) in respect of proceedings under Article 22
of the Constitution.

Amendment of section 141

1-0-32. In the light of the above discussion it is desirable that
an express amendment' should be made in section 141—

(a) to include in its scope, proeeedings under Order 9;

(b} to exclude from its scope, proceedings under article 296 of
the Constitution,

Amendment of section 141

1-0-32. We, therefore, recommend that an Explanation should
be inserted in section 141 as follows:-—
“Explanation—In this rule, the fxpression  “proceeding”  in-
cludes proceedings under Order 9, but does not include
proceedings under Article 228 of the Constitution.”

Sectlon 145

1-0-33. Section 145 was considered in the earlisr Report,* and an
amendment recommended, We ,apgree with the carlie_r Report,

Sectlon 148 and Order 21, Rule 1§

1-0-34. The general principle that a transferee succeeds to the
right of his- predecessor, is tc be found: in section 146 of the Code,
which is as follows:— - e .

“148. Bave as otherwise provided by this Code or by any law
for the time being in fores, where any proceeding may be
taken or application made by or against any person, then
the proceedings may be ° or the application may be
made by or against any p :g% claiming under. him *

The special provision ae to the exocution of decrees by assi ]
of the decree is contained in Order' 2k, rude 18 which pmvidesg::ﬁ:t
a decree may be executed by assignees, if there is an assignment of
the decree in writing, - o -

The question has arisen wﬁethen & person who does not have a

written assignment of the decree assigned {Order 21, rule B), but
who hezs suceeeded to the decree holder's right, is entitled to exe-
cute the decree under section 146 = -

A confliet of decisions

1-0-35. A Madras case* illustrates the conflict. In that case P
(through her attorney, the contestingeuﬁpondent) filed a suit in
Madurai against 29 defendants, for livery of possession of certain

1. Amsndme.r.lt not drafred. .
2, 27th Report, pere 126, note on’ seotion 144, .
Y. Pouniok Pillai v. XNelerjun, A.LR, 1988 Mad: 190 (Knflagam J.)},

‘}a—.

Pt e
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property. A decree was passed in 1944. Pending the appeal, P transfer-
red ail her rights in the property in favour of the respondent, N. for
a certain sum of money, Later, P died, and N was brought on record
in the appeal. N sought to execute the decree by filing Execution Peti-
tion 373 of 1950. This petition was opposed by cne L, who claimed
that he was the legal representative of the deceased P. L. contested
the right of N. to execute the decree, and the executing court found
that the dispute between N and L could not be gone into urider
section 47, C.P.C. Tt was held that N was not an assignee decree-
holder, and could not execute the decree. Co T

N then filed a suit for the declaratiop that be was entitled to
execute the decree; the suit was dismissed by the subordinate court.
On appeal to the High Court, the a peal was compromised, and a
compromise decree was passed in wﬁlch N's right to execute the
decree was recognised. Subsequently, an execution petition was filed
by N which was dismissed. Subsequently, another Execution .Peti-
tion 209 of 1957 was filed, out of which the present; second .appeal
arose. o :

A number of questions were raised, but only one, ig ‘material for
the present purpose. It was contended that N could not be said to
be an assignee decree-holder, and therefore could not avail himself
of Order 21, rule 15, C.P.C. and that, as the transfer of the Erﬂperty
by the decree-holder was made after the deeree was passed, he conld
not maintain an execution petitivn- even under section 148, CP.C.'

It was held that this was not a iransfer of the rights of the
decree in writing as required Order 21, rule 16, C.P.C, but was
a_transfer of property after fhe lecree was - passed: without- tranefer-
ring the rights in the decree, Refrrence was made to a Stipreme Court
case! in which it had been held that:

“Either the respondent compeny are transferesgoof ithe:dscree
by an assignment in writing or by operation of law, in
which “case they fall within Order 21, Rule 18, CPC. or
they are not such transferces, in which case even they may
avail themsclves of the yrdeisions of section 146 if the
other condition is Fulfiled.” : . '

Following this Suprem¢ Court judgment, it was held in the
Madras case that transfr::gcs,; if they do not fall within the provi-
sions of Order 21, rule 16, avejl themselves of the. provisions of
section 146. Further, it wasm that this would alse include a trans-
feree of the property after the decree is passed.

And. Kailasam J. in the Madrag case referred to above ? did not
aceept the interpretation put by Jagadisan, J. in an earlier case’ on

- the 1085 Supreme Court case.' In that case it had been held by

Jagadisan J. the true principle is, that a decree cannot be exeruted

L. Jugolkishoe: Snraf v. Reow Cofiow €., A.LR. 1055 5.C. 374,
2. Pouniah Pillai v. Notargjan, A.LR. 1968 Mad. 190 (Kaitssm £.),
3. Jompoth Mudalior v. Sobunislammal, (194} A M. L.J. 683 (Jagadizan T,
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by anybody other than the decree-holder, except by an assignes who
satiefles the requirements of Order 21, rule 16 and that section 146,
C.lP‘%_Gcannot have the effect of overriding the provisions of Order 21,
rulc . :

The result was, that the contention that N being an assignee of
the property after the decree was passed was not entitled to main-
tain an execution petition, was not accepted.

1-0-36. The later Madras view is in accord with the view of the
Andhra Prta‘cl_qssh,1 Patna® and Kerala® Hig_h Courts,

Recommendation as to Order 21 Rule 16

1-0-37. In the above stafe of the cgse-law, it appears to be desir-
able to amend Order 21, Rule 18, go make i}* clear that it does not
affect the provisions of section 146, and a iransferee of rights can
gle;tain exccution of the decree without a sepurate assignment of the

L .

Section 148

1-0-38. With reference to section 148, we have taken the oppor-
tunity of studying judicial decisions during the last ten years, includ-
ing a judgment of the Supreme Court,” but we do not sce need for
any amendment. : : :

Section 148A (New) (Caveat)

1-0-39. In order that a party who wishes to indicate his infention
to have notice of an inbcnﬁd application by an adverse parly may
be authorised to do so, a provision for caveal may be, in our view,
useful. The relevant provision® in the Supreme Court Rules' is intend-
ed for cases where no appeel is pending, but a slmilar provision,
modifled so as to be applicable to casts whete & suit is pending as
hwo.;llﬁalals to thoke where & suit is about' to be instituted, would be
elpful. '

Recommendation

1-0-40. Accordingly, we recommend the insertion of the follow-
ing new section in the Code:— Lo : :
“148-A. {1} Where an application i3 expected to be made, or has
been made, in g suit instituted or cbout fo be-instituted in
e court, any person claiming g right to appear before the
rcourt on the hearing of 'such‘d].':ﬂlicaﬁon mnay lodge a ceveat
in respect thereof, and shalll thereuwpon be entitled—
“(aj to receive from the Court motice of making of the ap-
plication, if ot the time of the lodging of the caveut
such gpplication has kot yet been made; and

Ratyanaroyent v, drun Maik. A“.[.R. 1968 ALP. 8.
Ramnnth v. Auwardef Deod, A LR, 1964 Pat. 11, -
Mans Davasia v. Farkey Searis, (1980, Ker. LT, 1077,
To be cartied ant onder Omder 21, Eule 18

., Mahnnt Rom v. ffange Des, ALE. 1961, 8.0. 882,

. Order 19, rule 2, Supreme Cowrt Rules, .

. Cf. High Court Arvrgars Commitise Ra‘pﬁri.[l_ﬂ_'??}, Vol. I, page L6, Chapter &, para 25.

AG I -
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{b) if and when the epplication has been made, to require
the applicani to serve him with copy of the application
and to furnish him, ot his own expense, with copies
of any papers filed by the applicant in support of his

epplication, :

(2} The caveator shgli.forthwitl, after lodging his ceveat,

give notice therecf io the applicant, if the application has -
been made.”

Section 152

. i ' —
1-0-41, Section 152 was considered in the earlier Report,! but no
amendment recommended, We agres with the earlier Repori.

‘Section 153A (Proposed) .

1-0-42. Sections 152 and 153 guthorise the correction of mistakes
in judgments ete, 'in specified! ¥ s. "The ivherent Kﬂ-v&*er* untder seeé-
tion 151 could also be resorted to, for the purpose. A guestion which
has arisen with reference to these provisions is, whether, when an
appeal has been summarily dismissed under Order 41, rule 11, an
application for amendment of the decree should be made to the
appellate court, or, whether it should be to the court which passed
the substantive decree.

1.0-43. The Bombay* and Patna® view is, that it is the original
Court which must be approached for the purpose, the reason being
that when an appeal is swmmarily dismissed, the original decree is
neither reversed nor varied, and is left-unfouched. (The Bombay case
praser;ts complicated facts but the grinciple applied was as stated
above). - C A ' :

4 1-0-44. But the ..%lla_habad‘..and_:ﬂndhg‘ view is that there isdno
ifference in essence between, a ju t dismissing an appeal under
Order 41, rule 11, Civil Prqbpdumi%ggand that made under Order
41, rule 27. Civil Procedure Coda, In both. the cases, the judgment
of the appellate court adjudicates upon the rights of the parlies,
though in one case, the’ manner of ‘HitPosdl is concise and speedy, and
in the other it takes a mort elaborate form and longer time. Whether
the appeal is dismtsstd in Iihiﬁe’ﬁhst the #x grte respondent or
dismissed after hearing the respon & it is the decree of the appel-
late court that governs the rights of the parties.

As the appellate decree is the final decree and, thé'décree of ‘the '
lower court merges with dt, it fellows, thak the application for amend-
ment of the decree should he magde to the appellate court. The doc-
trine of merger applies even when & second appeal hag been dismissed
gﬁhc High Court summarily under Order 41, rule 11, Civil Procedure

e . . e ’

1. 27th Report, page 128, Note on section 163, ... .
2. Huseain Seh v, Siéarm, ALR. 1953 Tont. 122 (Chagls C.J.).
9, Batuk Prasnd v. Ambikd Prased, A.LR. 1039 Pat. 238,

4. Durga Yingh v. Wakid Raja, A.LR. 1085 All, 226 (D.B.).

5 Rammna v. Oreeromlz, ALR. 1958 AP, 768 (D.B).
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1-0-45. and 1-O-46. Having regard to the conflict of decisions on
the subject, a clarification is needed. It ix suggested that the Bombay
view should be adopted. No doubt a decision under Order 41, rule 11,
is also a determination of the appeal, but, since the decrce of the
lower court is, for all practical purposes left unteuched, it is not im-
proper to give power to amend the decrec to the original court. It
may be convenient to have a separate ‘section,—say, as section 153A—
on the following lines:—

"153-A. Where an appeal from the decree or ovder of a court
has been diswissed by the appellate court withous heariing
the respondent, the power of the court to amend the decree
or order or other j;rwéediﬂ.g in the case may be exercised
by the court which pasied the decrec or oOrder, notwith-
standing that the dismissal of the appea] has the ¢ffect of
confirming the decree or order® .

Section 153B (New) (Duty of the I}II'! 0 assist ﬂm}

1-0-47. It is common expericnce that litigants who have not
previously been to court feel lost inl the court, and not being familiar
with procedural rules, often do not realise the conscouences of this
or that default, Some provision drawing the sttention of the court
to its duty in such cases would be useful,

1.0-48. In the Fundamentals of Soviet Civil Procedure,' there is an
interesting provision : — .

“It shall be the duty of the court, without confining itself to
- the pleadings and imaterialy.  sulmitted, to all the
measures prescribed by law for the full, comprehensive
and fair clarification of the actua] facts of the case and
the rights and duties of the parties.

“It shall be the duty df the court fo explain to the litigants
their rights and du:.lﬁ‘to wirn them of the consequences
of procedural acts and o ' and to help litigants in
the exercise of theif righta™ '

1-0-59. The earlier half of the whovi
for our system. But the laiter half con
be inserted in the Code, at . Tot :
represented by counsel. When legal 2iq ion 5 comprehensive scale be-
tomes feasible, it could be delpted. &, S

Hecommendation

is not 'a;ipropriate

1-0-50. Tt is believed that & provision Oll the Iollnwing. Tines would -
Ficers b

not impose too heavy a burden on’the ‘presiding
“153-B. Where a party ip a ﬁpmut nog, represented by pleader,
the court shall ea:pzin fo that party his rights and duties
'n_relation to the procedure in the suit, and ocguaing him
with the significence of avery material step necestay for
the progress of the suit> ' _

We recommend the insertion of ;suf:h a provision,

Whero the Titlgant s Tt

e
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Section 153C (New) (Proceedings in Camera)

1-0-51. The Code of Civil Procedure has, at present, no provision
as to holding the proceedings in open court and as to the power of
the Court to hold proceedings in cemerg. At present, the matter is

ol dealt with under section 151, It would be appropriate to have an
express provision on the subject. The matter pertains to “civil proce-
dure” and should present no difficulty as to legislative competence of,
Parliament,

1-0-52. The Supreme Court has claborately considered, in

Naresh's case,’ the importance of public trial, and the necessary excep-

. tions, The Supreme Court stated that the primary function of the

judiciary to do justice between the parties, is not to be overlooked.

If the primary function of the Court is to do justice in causes brought

befare it, then on principle, (the court stated) it is difficult to accede

to the proposition that there can be no erception to the rule that zll
causes must be tried in open court.

It was held that the High Court has inherent jurisdiction under
section 151 of the Civil Procedure Code, to hold a trial in cemera, if
the ends of justice clearly and necessarily require the adoption of
such a course: the High Court has also jurisdiction to prohibit
excessive publication of & part of the prdceedings at such frial.

1-0-53. It may be noted that the Code of Criminal Procedure
has an express provision' on the subject.

Recommendation

1-0-54. In view of what is stated above, we recommend the in-
3 sertion of a new section as follows:— :

“253-C. The place in which any civil Court is held for the
purpose of trying any swit shall be deemed an open Court,
to which the public generally may have actcess, so far as
the same can conveniently eentain them:

“Provided that the presiding Officer may, if he thinks fit, order
af any stege of any inguiry into, or trial of, any purticular
case, that the public peneraily, or any parﬁegh
shall not have acoess to, or, be or remain in, the voom or
building used by the courl.” :

*

T . ’
1. Naresh Mirajhar v. State of Mahorusbirs, ALR. 1967 6.C. 1.
2, Boction 382, Cr. P.C : )

Fat

r . person,’
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PARTIES TO A SUIT

Introductory

1-P.1. The first question for a person seeking judicial relief is
whether a suit is competent. This is dealt with in the body of the
Code. When this guestion is answered in the affirmative, the sécond
question for the person seeking judicial relief is, to which court he
ought to resort. This guestion is also auswered in the body of the
Code, by a set of provisions dealing mainly with {he competence of
courts with reference to pecuniary value of the subject-matter and
the place of suing. Having ascertained the court to which he must
resort, the third question for the person seeking judicial relief i,
for and against what parties such relief must be claimed. This is
dealt with in Order 1. : : . -

1-P.2. In general, a wide latitude is given, in this respect, to
the plaintiff, as is evidenced by various permissive words, such as,
“‘may”, “may be joined”, “it shall not be necessary”, ‘‘the plaintiff
may at his option join” and “where the plaintiff is in doubt”, which
oceur in various rules in Order 1.

To avoid conflicting decisions and multiplicity. of proceedings,:
there ig a provision under which one person may, with the pemis-
sion of the court, sue or defend on behglf of numerous persons hav-
ing the same interest in one suit. ' ' -

Mis-joinder and non-joinder of parties, .in general, would not
affect a suit, except where a hecessary party is omitted to be joined.

This, in brief, iz the {schéh"ie of Order 1. While the first seven
rules do not seem to have much scope for improvement, rule 8 and
some of the subsequent rules redquire discusgsion. '

Order 1, rule § and nu.&lemﬂs partia |

1-P.4. Order 1, rule & deals with what are known as ‘Tepresen-
tative suits’. Under this rule, where there are numerous persons
having the 'same interest’ in one suit, one or more of them may,
with the permission of the court, sue or be sued or defend in such
suit, on behalf of all of them. The other persons have, of course, to
be notified, and can apply to be made g party to the suit,

1-P5. HNow, a question which presents some difliculty is, what
is meant by the expression ‘‘same interest”, It is not necessary te
go into the cases on the subject, But, in one respect, a clarification
is needed. The impression seems to prevail that the party represent-
ing and the parties represented should have the same cause of action.
This is not. in our view, necessary. nor is there any reason why it
should be so. What is more important is community of interest. If,
for example, A sues one hundred persons who have, in pursuance of
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a conspiracy, irespassed on his Iand, or have wrongfully confined
him, and A asks for deciaratory relief, the Court should have power
to permit him to sue, say, three of the opponents as representatives
of all the hundred, provided there is community of interest among
them. Such community of interest can, ordinarily, be said to exist
where there is concerted action or a common object. The cause of
action against ezch trespasser is separate. But, if their interests are
common, one suit should be permissible, of course with .the leave of
the court.

Recommendation

1-P.8. We, therefore, recommend that the folldwing Explanation
should be inverted helow Order 1, Rule 8:—

“Explanation—Iit ts not necessary that the person who sue or
are sued or defend should have the saime cause of action
as the persons on whose behalf or for whose benefit they
sue or are sued or defend, gz the case may be”

Order 1, yule 8 and execution

1-P.7. The Commission, in its earlier Report on the Code pro-
posed some changes in Order 1. rule 8 regarding execution. The main
change to which it drew attention was the proposed wrovision to
the effect, that while a judgment under this rule should be binding
on all persons on whose behzlf the suit is hrought or is defended,
it shall not, except with the leave of the court, be executed against
any such person who is not actually & partv to the suit In sugpgest-
ing this amendment, the Commission followed the provisions of
Order 15, ruvle 12{2). of the Revised Supreme Court Rules of England.

1-P.8. The relevant provisions as formulated in the Appendix to
the Report® are as follows:

“(d) A decres passed in a suit under this rule shall be hind-
ing on all persons on whose behalf or for whose henefit
the suit is instituted or defended, as the case may be; but
such decree shall not be executed by or against any per-
son not a party to the suit except with the leave of the
court.

“(7) Notice of an application for the grant of leawe under svh-
rule (8} shall be 'served on the person against whom the
decree is sought to be executed in the manner provided
in this 'Code for the $ervice of a summans.

(8) Notwithstanding that a decree to which any application
for the grant of leave uhder sub-rule (6) relates is hind-
ing on the person against whom the application is made,
that personh may dispute liabilily to have the decree exe-
cuted against him on the ground that by reason of facts
and matters peculiar to his case he iz entitled to be
pxempted from such Iiabilitx_r.”

1. 2ith Repmt. page ’ﬁ para, 62,

2. 27th Report, Appendiz showmg the draft smendments, Order ], role B, Pmpomd sub-
rules (A} to (8,
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Recommendation

1-P.9. We have carefully considered this pariicular puint, and we
think that such a restriction is unnecessary. We, therefore, recom-
mend that while carrying' put the amendment in Order 1, rule 8, as
proposed in the earlier Report on the Code, the restriction as to

execution without leave need not ke incorporated.

Order 1, role §A {New)

1-P.10. The Code has, at presem, no provision for permitting the
Juinder of an organisation interested in the legal issues in a suit
ie. an organisation which, though not concerned with the narrow
questions of fact arising between the parties, has a view to offer on
some broader issves.

I-PIL It may be noted, in this connection, that in Soviet
Russia, there is a provision for participation, in the trial by organs
of State administration, trade unions, establishments, enterprises,
organisations and citizens in defence of the rights of others. The
Fundamentals of Soviet Civil Legislation porvide as follow®: -

“In the cases provided for by law, organs of State administra-
tion, trade unions, state establishments, enterprises, kol-
khozes and other co-operative and mass organisations or
citizens may take action in defence of the rights and
lawful interests of others.

“Organs of State administration, in the cases provided for by
law, may be caused by the court to join the suit on th-ir
Uwi - motion to present their “opinion on the case in
order to perform their duties or to act in defence of the
rights of citizens or interests of the state,

“The organs of state administration, establishments, enterpri-
ses and organisations enwmerated jn the present Artigle,
through their representatives, and citizens may acquaint
themgelves with the materials of the case. make challen-
ges, deliver pleadings, submit evidence, take part in the
examination of evidence, file petitions, and also perform
other procedural acts provided for by law.” .

1-P.12. It has been stated,’ that in the US.S.R., social organisa.
tions zre drawn into eivil proceedings just as they are drawn into
criminal proceedngs.’ A civil case may be initiated on the petition
of a social organisation.® The Court may “permit representatives gf

social organisation........... ... to participate in the trisl™ “in order
to present the court with the opiniong of authorised persons of
therr organisations ... concerning the case under consideration

1. To e Inane in mind while amending Order 1, rule 3, g per 27th Report,
2. Article 30, Fundementals of Soviet Civil Legislation and Civil Procedure.

3. Ben Harold Berman, “Fdurstive Role of Soviet Court" (Jamuery, 1972) 20, I.0.L.Q.
81 .4,

4. Apparently, the refevenve is to section 250, REF.SR. Ur. P
4 RAFE&R. Code of Ciell Procodure, At 4,
8. REFARA, Code of Civil Procedure, Art. 1414},

e
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by the eowrt™, Representatives of social organisations appearing in
ctvil cases have the same rights as ecounsel for the parties’, “In
practice, sovial organisations do frequently participate in civil cases—
especially in housing disputes, labour and family law”.

1-P.13. Some svch provision—suitably adapted, of course, so as
to suit Indian conditions—would be useful. It is true that it may
not be in harmony with the adversary system on which our proce-
dure is based. Some safeguards mav also be required, in order to
prevent busy bodies from interfering with private disputes.

Nevertheless, it would be worthwhile inserting & provision which
could be pressed into service in suitable cases,

Recommendation
1-P.14. The provision could be somewhat on the following lines
and find a place in Order 1:

"8A. The court may, if satisfled that a persom or body of per-
s0ns g interested in anry question of lgw in issue in the swit,
and that it 1g in the public interest to allow that pPerson or
body io present its opinion, permit that person or body to
rake such part in the proceedings as the court may specify”

1-P.15. This will not be exactly the same as the practice of ap-
pointing an emicus curiae, because the organisation concerned would
have its own views to present, and its role would not bhe confined to
assisting the court, though its participation may help the court in
elucidation of some of the issues, -

Order 1, role 9

1-P.16. Order 1, rule 9, which deals with the effect of misjoinder
end non-joinder of parties, provides as follows: —

"No suit shall be defeated by reason of the misjoinder or aon-
Joinder of parties and the court may in gvery suit deal
with the matter in controversy so far as regards the rights
and interests of the parties actuallv before it.”

Recommendation

1-P17. We are of the view that nonjoinder of essential parties
should be excluded from the scope of this rule’ Accordingly, we
recommend the insertion of the following provisao:
“Provided that nothing in this rule shail apply to non-joinder
of a nrecessary party”.

Order 1, mle 10(2)

1-P.18. The following changes were proposed in Order 1, rule
10(2), in the earlier Report on the Code.! in order to make the rule
comprehensive ; —

(a) A power to strike off the name of aty person who has. for

any reason, ceased to be a proper or necessary party,
should be added. )

 RSFEL, Code of Civil Procedure Art, 147,

- RAFER, Cole of Civil Prosedure. Art, 147,

. OF, digeumsion as to section 90,

« ¥7th Report, page 128, note oo Ouder I, rula 2],

hh"-:!w..-__'
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(b) A power to remove any person who has been unnecessarily
joined, should be acdded.

While we sec the utilily of such an amendment, it appears to
us that the proposed amendment wili inevitably give rise to the
question whether the party struck off under the 1ule {as proposed
to be amended) should be given a right of appeal againsi any deter-
mination of a guesticn which might have been vendered bafure he
ceased to be a party. Jt becomes necessary to consider this aspect, be-
cause such a person would not be a party on record when the suit
is finally disposed of and the decree is passed.

1-P.19. The right of appeal against an original deerce is govern-
ed by section 96, which is silent as to the person who can g% eal,
Courts have, in gencral, taken a wide view in this respect,' and,
without confining the right to the parties on record, they have en-
tertained an appeal by a person whose rights are affected by a decree,
even where he was never a patty.

1-P.20, Even then, a controversy could arise as to whether the
person whose name is struck off ean be recognised as having a right
of appeal against the decree that may be ultimately passed after he
has ceased to be a party, if the decree affects hig interest,

Recommendation in earlier Report not to be carried out

1-P.21. In the circumstances, we have come to the c:'mclusioﬁ
that the recommendaiion in the carlier Report as to Order 1, rule
K10(Z} should not be carried out. S

Order 1, rule 10A (New)

1-P.22 The Code containg no express provision, empowering
the court to ask counsel (not appearing in the case) to assist the
court by agreements. Svch a practice is common. It may be desir-
able to give legislative recognition 1o this practice, .

Recommendation

I-P.24. Accordingly, we recommend that the following new rule
should be inserted in Order 10: —

"10-A. The Court may, in its discreftion, request any plegder to
oddress the Court as to any interest which is likely to be
affected by the decision of the matters in issue and which
is not represented.” T

1. Suremdra Das v. Blolu Prasad, ALE. 1950 Assam 92 [Cese-law reviewsd),
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CHAPTER 2
FRAME OF THE SUIT

Introductory

31. Order 2 deals with the frame of the suit; and the dominant
rule here is that. as far as practicable, every guit shall be so framed
s8 to afford ground for finul decision upon the subjects in disptte and
1o prevent jurther litigation concerning them. With this end in view,
the Code provides that every suit shall include the whole of the
claim which the plaintiff is entitled to make in respect of the cause
of motion, and, similarly, he must claim all the reliefs which he Is
entitled to, in respect of the same cause of action.

2.2 As has bean observed.

“Were the 1ule otherwise, a man might be sued repeatedly ip.
respect of the same matter, and conflicting judgments
might be pronounced regarding sevarate portions of the
same property, included in the same cause of action.

“And as the value of the property claimed by the plaint deter-
mines the class of judges by which a suit is cognisahle and the reme-
dies of the partics in an appeal, a suit might be split up, so that each
branch of it should be decided by = judge of a lower clags than that
by which, with reference to the value of the whole property in
litigation, it cught to be decided, and the right of the parties to
appeal would be unfairly limited".

23. The Code also encourages the plaintiff to unite, in the same
suit, several causes of action against the sams defendant jointly,—
the object here again also being-to avoid numerous proceedings, Of
course. where ihere are several defendants or plaintiffs, and several
causes of action, and cne or more of the plaintiffs or defendants are
not interested in one or more of the causes of action, the nice ques-'
tion of “multifariousness” arises, The Code expressly provides that
objections on the grounds of misjoinder of causes of action must
be taken at the earliest possible stage.

We do not recommend any changes in this Order.

Order 2. rule 2 and Execution Proceedings

24 Since the provisions of 0.2, r.2 do not apply to execution
proceedings, it has been held” that an application to enforce one
velief will not be a bar to a subsequent applicetion to enforce the
other relief. though both the reliefs were awarded by ore and the
same decree.! We do not think that a specific provision is necessary
in this respect. '

173¥. Manpherson, New Civil Procedure for British India (1871), page 64, citing 2 Suth
148,
9, Radhn Kishat v. Radhn Parshad, (1801) LLR. 18 Cal. 515,
119



- Caaprer 3
RECOGNISED AGENTS AND PLEADERS
Introductory

3.1, Ovder 3 deals with recognised agents and pleaders. Recognis-
ed agents are persons who do not belong to the profession of law-
yers, while pleaders so belong. There are rules for appearance.
application and acts to be done by the recognised agents and
pleaders, and for the service of process on them. Pleaders who get
or plead for a part¥, have to file in court a document or memoras-
dum,

There are a few points which reguire discussion in this Order.

Order 1, rule 4

3.2, Order 3. rule 4(1), prohibits a pleader from acting for any
person in any court, unless he has been “appointed” for the pur-
pose by a document in writing. Order 3. rule 4(2) and rule 4(3)
contain provisions as to the duration for which such appointment
“shall be deemed to be in force™. At first sight, the wording of sub-
rules (2} and (3) of rule 4 may creatp an impression that they apply
so as to regulate, as a matter of law, the duration of the professional
relationship (of counsel and client), created by a contract. But on
a close reading, this impression is dispelled. Sub-rule (2} iz to be
read as relevant only for the purpose of the prohibiticn in  sub-
rule (1),

We have examined the matter at some length, and have come
to the above comnclusion, But a clarification on the point is desirabie.

Recomme_nﬂatlon
3.3. Accordingly. we recommend that Order 3, rules 4{2) and
4(3) should be revised as follows: —

“(2) Every such appointment shall be filed in Court and shall,
for the purposes of sub-rule (1), be deemed tq be in force until

determined with the leave of the Cougt by a writing signed by .

the client or the pleader, as the case may be, and filed in Court, or
until the client or the pleader dies or until z11 proceedings in the
suit are ended so far as regards the client.

Explanation—For the purposes of this sub-rule, the following
shall be deemed to be proceedings in the suit:—

(a) an apnplication for review of judgment,
. {b) an application under section 144 or section 152 of this Code,

(¢} any appeal from any decree or order in suit, and
120
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{d) any application or act for the purpose of obtaining copies
of documents or return of documents produced or filed in
the suit or of obtaining refund of monies paid into the
Court in connection with' the suit,

“(3) Nothing in sub-rule {2) shall be construed—

(a) az extending as between the pieader and his client,
" the duration for which the pleader is engaged, or

(b} as authorising service on the pleader of any docur
ment issued by any cowr! other than the court for the
. purposes for swhich the pleader was engaged, except
where the client hasz otherwige expressiy agreed in the
ducument referred to in sub-rule (1).”

-y T
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CHAPTER 4
INSTITUTION OF SUITS

Introduetory

4.1, Order 4 deals with the mode of institution of a suit. A suit,
it says, is to be instituted by presenting a plaint to the court or its
authorised official. This Ogder must be read with section 26, which
provides that every suit shall be instituted by the presentation of
a plaint or in such other manner as may be prescribed. Particulars
of a suit presented are to be entered in the register of suits. Detail~

ed rules as to pleadings in general snd plaints in  particular are

contained in Orders 6 and 7.

We do not recommend any changes in thia Order.

Fefene oo
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. CHAPTER §
ISSTUE AND SERVICE OF SUMMONS

Introducioyy

5.1, When the plaint has been registered, 4 summons may be
issued . to the defendant, or to each defendant where there are more
defandants than one, It is for the court to decide whether the sum-
mons shzll be for the settlement of issues only, or for the final dis-
Pposal of the suit. Elaborate provisions as to the mode of service of
summeonses are eontained in the varicus rules of Order 5, the object
being to make sure, as far as possible, that the summons comes
to the knowledge of the defendant,

5.4, Since a considerable proportion of sults are decided ex parte
owing to the defendant’s failure to appear the importance of these
rules is obvious. Rules as to the effect of appearance and non-appea-
rance of the defendant aie separately provided for in Order 9
(which also deals with the consequences of non-appearance of the
parties), Most of the rules in Order 5 relate to  ministerial acts.
We shall discuss only a few rules of importance.

Order 5, Rule 15

5.3. Where, in any suif, the defcndant cannot be found, service
of the summons can he made on any adult mele member of the
tamily of the defendant who resides with him, under Order 5, rule
15. .

In the earlier Report,' the previous Commission noted that the
word “male” had been omitted by local amendment in Kerala. The
previous Commission, however. thought that the amendment may
not be suitable for gdoption for the whole of India.

Es

Recomraendation

5.4. We have considered the matter again, and are of the wview
that the word “male” should be dropped. Having regard to the in-
crease in liferacy and status of women during the last few vears,
this change could safely be made. for the whole of India, We. there-
fore. recommend that in Order 5, rule 15, the word “male” should
be dropped.

Order 5, rule 20(1)

9.3. Order 5, rule 20 deals with “Substituted scrvice™ The rule
provides that such service can (besides affixation of the sumimons}
be ordered in such other manner as the Court may direct. The usual
mode of service ordered is by publication in the newspaper. We con-
sidered the question whether, besides publication in the newspaper,

1. 27th Report, page 136, Note un Order 5, rule 15,
: 123
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the court should have power to direct that the substance of the sum-
mons should be read out by means of announcement on the radie.
But, on inguiry being made from the Department concerned, we
understand that, that would not be f{easible.

5.8. We, therefore, recommend no change in this respect.
Posta] Service
5.7. A recommendation for service of summons by post along

with personal service has bsen macde in the earlier Report,’ and we
wish to record that we are in full agreement with it

-

—

1. 27tk Report, paged L34, 137, nete cu Qrdar §, mis 19.
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Crarren B
PFLEADINGS

Tniwroductary

6.1, The provisions in Order 8 relating {o pleadings in general
are taken mainly from the English rules. The fundamental rule is
that only facts, and only material facts, shall be stated in the plead-
ings, but not the evidence, and the statement of facts should be
comeise. The whole purpose of the system of pleadings is to narrow
down the dispute between the parties to definite issues, and thereby
to diminish expenge and delay, especially as regards the amount of
testimony required on either side at the hearing.! From this funda-
mental rule follow the detailed gride-lines given in the QOrder; and
the philosophy of the Code towards encouraging amendments which
are necessar%efor the purpese of determining the real questions in
controversy between the parties, is given expresgion in rule 17 of
this Order.

We do not coasider any éhang'es in this Order to be necessary.

1, Fherp v. Haldrworth, {18768) 3 Ch. D, 637, 638, 630, (Jesal MLR.)
128



. CHAPTER 7
PLAINT

Introductory

7.1. Detailed provisions as to the particulars to be conta’ned in
the plaint are dealt with in the first eight rules of Order 7. Where a
plaint is presented. it may either be admitted {rule 8), returned. if
the court has ne jurisdiction (rule 1), or rejected for certain
grounds (rules 11 to 13). Each of these three possible alternatives is
of importance,

7.2, Sinece, usuallv. the plaintiff sues or relies upon 3 document
in support of his case. ruies 14 to 18 in Order 7 contain detailed pro-
visions as to listing and production - of such documents at the time
when the plaint is presented.

Order 7, rule 2

3. Order 7, rule 2 provides that in a suit for recoverv of
money, the plaint shall stale the precise amount claimed, Under the
Punjab Amendment to Order 7, rule 2, where the suit is for mov-
able property in the passession of the defendant or for a debt of
which the value eannot he estimated, the plaint shall state gpproxi-
mately the amount or value.

74 In the earlier Report' it was considered vnhecessary to
adopt such g provisiecn But we think, that it would be useful

Recommendation

7.8, Accordingly, we recommend the following re-draft of Order
7. rule 21—

“2. Where the plaintiff seels the recovery of money. the plaint
shall state the precise amount claimed. But where the plaintiff sue
for— :

{a} Mesne profits, or

(b} fur an amount which will be found dve to him on taking
unsettled accounis between him and the defendant. or

(c} for movables in the possession of the defendant, or

() for debts of which the value he cannot, ofter the erercise
of reasomable diligence, esiimate, the plaint shall gstate
approximately the amount or value sued for.”

Order 7, rule 6

7.6, Order 7. rule 8. requires that a ground of exemption from
limitation should be specifically pleaded 1n the wlaint. .

b 27th Repart. pave L4G, aore on Oeiler 7, cule 2.
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7.7. Where the ground of exemption irom -Iimitat:ion is not
stated in the plaint, the question arises whether it can be raised
later (without amendment of the pleading). The carlier Report dis-
cussed the controversy,' on this point.

7.3. Another guestion is whether, when the ground of exemption
from limitation is stated, the plaintiff cen take another ground,
which is new but is consisten! with the ailegationg in the pleadn_lg.
The controversy on this point wss also discussed in the earlier
Report.®

79 A third question is, whether a new and inconsisteni ground
can be pleaded? It was noted in the earlier Report’ that a clerical
error in a Bombay Judgment had misled some courts into thinking
that even an inconsistent plea can be taken for claiming exemption

from limitation,
7.10. To summarise the position, as was stated in that Report—

(i) the strict provision embodied in Order 7, rule 6 has been
administered liberally b; most High Courts (excepting
the Madras High Court}’

(ii) there is some confusion about whether the extra grounds
which can be set up, should be “consistent”, with  the
earlier ground ss set ocut in the pleadings,

711. In view of the majority view, it was stated in the earlier
Report, that an amendment was not necessary.

Recommendation

7.12. But we think that it is desirable that the position should be
clarified, There sheuld be no objection to the couri being given a
power to permit the plaintiff to rely onh a new ground of exemp-
tion, so long as that ground is not inconsistent with the allegations
in the plaint. The insertion of the following proviso at the end of
Order 7, rule 6, is, therefore, recommended: —

“Dropided that the couwr? may permit the pleintiff to cloim
eremption from guch law on any ground not shown in the
plaint, if the ground is not inconsistent with the allegae-
tiong in the plaint,”

Order 7, rule 18

7.13, Order 7, rule 10 provides that the plaint shall, “af any
stage of the suit”, be returned to the plaintiff for presentation fo
the court in which the suit should have been instituted, if the
court has no jurisdiction to try the suit. The words ‘at any stage
of the suit’ have raised one guestion. Where the suit has heen
plready tried and a judgment delivered, can the plaint be returned?

1. #7th Report, pp. 145-146, Note on Order 7, rale 6.
2. 27th Report, pp. 145.148, Note on Order 7, rule 4.
8, 47th Raport, pp. 146-148, Nate on Ordee 7, rmle 4.

4, The later decision in 8.8, Miwimall v. K, Rafhakrishrgn A LR, 1072 Mad. 168 iD,B.}
does mot seem e make w difference, - .

[ s
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Does the “stage of suit” still continue? Wken, for example, it is
found either in appeal or in revision that the decree was without
jurisdietion, can the gppellate or revisional court return the pleint,
on the theory that an appeal or revision is a kind of continuation of
the suit? The authorities are conflicting on the point.

7.14. In a Calcutta case', the plaintiff sought for a return of the
plaint in gimiliar circumstances. But, the respondent’s counsel argued
that where there had been a trial and a judgment on a plaint, the
plaint could no longer be returned. The Court held that the plaint
could no longer be returned :

715, In an earlier Calcutia deeizion’, it had been ohserved that
the plaint had already merged in a decree, and “it is inconceivable
how it struck the munsiff that the plaint could be returned st that
stage”, That was a suit for partition, The property was walued at a
certain figure, and a preliminary decree was passed. But, thereafter,
it was found, at the time of the fina} decree, that the suit was under-
valued. On those facts, it was held that it was not open to the Court,
if the value of the property exceeded the pecuniary limits of the
jurisdiction of the court, to declare the preliminary decree g nul-
lity and to return the plaint for presentation to the competent court.

7.18. It was urged in the later Calcutta case that where the plaint
(or rather, the cause of action)has merged in a judgment or decree,
the appeal court {or the revisional court) can always make an order
setting aside the judgment and directing the plaint to be presented
to the proper court. But it wag held that normally, having regard to
the context and juxtaposition of Order 7, rule 10, the gquestion of
return of plaint should be considered at ¢ stage where the judgment
has not been delivered, It is at the stage where the plaint is filed, and
before the summons in the suit had issued, that the plaint is nor-
mally returned. In fact, Order 7, dealing with the plaint, contextnally

comes before Order 8. which deals with the written stztement. Sub- .

rule (2) of Order 7; rule 10. would also seem to indicate that it is
the initial stage that is being considered under this provision, and
not the stage when the suit proceeded to a trial and the judement
already delivered.

717 Tt was ohserved {urther, that the words “presentation”,
“return” and “endorsement” of the reasons as envisaged under Order
7, rule 10(2) seem to indicate that the legislature is contemplating
the stage of such return long before the trial of the plaint and before
the delivery of the judgment on such a plaint. The spuall causes eourt
judge should have acted under Order 7, rule 10 on this plaint when
it was presented to him, and should have returned it for presentation
to the proper court. The appropriate course for the High Court should
se to set aside the judgment. and not te¢ order return of the plaint for
mregentation to the proper covrt.

1. Copi Kriskne v. Al Boar, A LR, 1885 Cal. 68
2. Ratikants Myore v. Sgnaian Baidys, A LR. 1930 Cal, '147 (B.B. Ghosh and 8.K. Ghose J1
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7.18. Some- other High Courts assume® that a wider interpreta-
tion is the correct one.

7.19. In the above state of the case-law, a clariflcation is desir-
able, Dismissal of the suit for want of jurisdiction, though an easier
course, is bound to lead to hardship in respect of covrt-fees and
limitation. It will be more convenient if a provision is added to the
effect that the power under Order 7, rule 10, can be exercised by
the Appellate Court or by the Revisional Court.

As regards the s'tuation where a preliminary decree has already
been passed, we do not think that it would be appropriate to provide
for return of the plaint by the court of first instance. :

Recommendation to amend Q.7, 1. 10(1)
7.20. Accordingly, we recommend that the following Explanation

‘should be inserted below Order 7, rule 10{1): —

“Explanation—4 Court of appeal or revision may direct the
return of a plaint under this rule, notwithstending that a
decree had been pessed in the suil.”

Recommendation to lnsert 0.7, r. 10A, ete

7.21 and 7.22. We are, further, of the view that in order to avaid
delay, the court returning the plaint should fix a date for the appear-
ance of the parties in the new court. We recommend the insertion of
following rules for this purpose:—

“10-A. (1) Where, in any suit, after the defendant has ap-
peared, the court is of the view that the plaint should be
returned under rule 10, it shall. before deing so, inform
the plaintiff and the plaintiff shall thereupon bhe entitled
to make an application to the Court—

{a) intimating that, on return of the plaint, he proposes
to present it o the court in which it should have bean
institvted, to be specified in the application;

{b) praying that the court may fix a date for the appear-
ance of the parties in. the said court; and

(e} reguesting that notice of the date so fixed may he
given to him and to the defendant

(2) Where an application is made under sub-rule (1), the
court shall, before returning the plaint—
(a) fix a date for the purpose mentioned in clavse (b} of
that sub-rule; and

(b) give to the plaintiff and to the defendant such notice
gs is referred to in clause (¢) of that sub-rule: and
where such notice is given.

(i} it shall not be necessary for the Court specified
in the spplication, on presentation of the plaint

1 {a) Suawe Products' Lid. v. Bhops! Municipality, A.LR. 1859 M.F. 253, 256, par. 11
(1) Ram Adkin v, Gubuari Singh A.LR. 1948 Opdh 11¢, 113,
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in that Ceurt, ic serve the defendant with a sum-
mong for appearance in the suit -instituted by
presenting that plaint, unless that court, for
reasong to be recorded, otherwise directs; and

{ii) the said notice shall be deemed to be a summons
for appearance of the defendant on the date se
fixed in the ecourt mentioned in the notice.

(3} Where the plaintiff has made an application under sub-

rule (1) and the application has been granted, he shall
not be entitled to appeal against the order returning the
plaint,

10-B. (1) Where an order directing that a plaint should be

returned under rule 10 is proposed to be confirmed by a
court in appesal, or where a court hearing an appeal is of
the wview that the plaint should he refurned under rule
10. the court (hereinafter referred to as the court of ap-
peal) shall, before passing a final order, inform the plain-
tiff, and the plaintiff shall thereupon be entitled to make
an application to the covrt—

{a) requesting that instead of the plaint heing returned,
suit may be transferred io the court in which it should
have been instituted (hereinafier referred to as “the
groper court”), whether within or without the

tato:

(b) praying that the court may fix a date for the sppear-
ance of the parties in the said court; and

\3) requesting that notice of the date s fixed may be
given to him and to the defendant.

Where an application is made under sub-rule (1), the court
of appeal shall, instead of returning the plaint.—

{a) transfer the suit to the proper court;

{b) fix a date for the purpose mentioned in clause {b) of
that sub-rule; and

{e) give to the plaintiff and the defendant such notice as
is referred fo in clause {¢) of that syb-ruyle
and where such nolice is given,—-

|
(1) it shall mot be necessary for the court to which
the suit is transferred to serve the defendant with
a summons for appearance in the suit, unless that
court, for reasons to' be recorded, otherwise
directs; and

(1) the said notice shall be deemed to be a summons
for appearance of the defendant in that court on
the date so fixed.

[
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7.23. Ovder 7, rule 11{d), provides that the plaint shall be rejected
where the relief claimed is properly valued hut the plaint is written
vpon paper insufficientiy stamped and the plaintiff, on being required
by the court to supply the requisite stamp-paper within a time ta
be fixed by the Cowrt, fails to do so. Some controversy-seems' to exist
onl the question whether granting of time under this rule is manda-
tary. One view is, that the matter falls outside section 149, and ig
entively governsd by Order T, rule 11, wwhich is a special provision;
and. therefore. the party is entitled to demand some time for making
gond the deficiency. Ancther view is, that the grant of time is dis-
cretichary, on the ground that the authoritsy to grant time is in sec-
tion 149. and not in Order 7, rule 11, which is a diszbling provision.

7.24. The Madras High Court has made an express amendment
to this rule which, in «wbstanee, vrovides that the grant of time is
a matter of discretion. The guestion whether the Madras amend-
ment should be advpted wag considered in the earlicr Report®, but
it was felt unnecessary to insert any such provision.

Recommendation

725 We are of the view that the Madras amendment should not
be adopted, as it would he too harsh, At the same time we are of
the view thot once time ig given, it should not be extended, and
gection 148 should not avply to such cases

Recommendation

7.26. Accordingly, we recommend that present Order 7. rule 11.
should be re-numbered as sub-rule (1), and sub-rule (2) should be
ingerted in that rule as follows: —

“(2) Where a plaint is liable fo be rejected under clause (b)Y
ny cleuwse (o) of sub-rule (1) the court shall grant time to
the plaintiff to correct the valvation of or to supply the
requisite stamp paper, az the case may he: bhut. notwith-
standing anything conteined in section 148. time so granted
shell nat he ertended™,

1. (e} Fedhs Konto v, Deboadra Narggaen, LLE. 43 Ca), 850 A TR, 1922 Cal, 508, 508
(Mnokerjire and Caming JT.).

thy Subde Reddy v, Fenlotenarasimfia Feddy. A TR, 1937 Mad, 264,

() Fenkaons v, Ackefrsmene, A TR 1088 Mad. 522-343, vight hand (Venkatasuhha
Rao 1) ' '

Iy Achwt Kaiedaydrs v. Negapne, A TR, 7914 Bom, 249, 250 [Batghelor an-d Shab
JJ1 (Traces Lisiory of the rile).

{e} ERaijnnlh v, meghowr, A TR 1937, Pat. 850t (FE),
(f) Shiv < hersa v FBedar Lel, AR, 1841 Oudh 300
) Tiem Kishan v, Nwthe, ATR. 1959 Bom, 96 {Modholliar J. Reviews caselaw
2, 27th Report, page, 137, nnuta on Order 7, rule 11.
A Owder 7, rle 111h) =tands on the same fodting as Ocder 7, rule 110)



WRITTEN STATEMBENT AND SET-OFF

Intreductory

81. The reply of the defendant, to the plaint, which is called
“written siatement of his defence”, is dealt with in Order 8§ A
written statement may ke filed; but, if the court so requires, it must
be filed within the time permitted by the court. Order 8, rule 1 so
provides,

8.2. The mode of denial of allegations in the plaint occupies
rules 2 to 5 of this Order: set-off is dealt with in rules 6 and 7, and
rule 8 permits the defendant to take any new ground of defence
at a later stage. Ordinarily, the plaint and the statement of deftnce
are the only pleadings allowed; but relaxation of this rule is per-
missible under rule 9. The procedvre to be adopted when a party
fails to present a written staternent before the court, is dealf in
rule 10,—~za rule which has ecreated some conhtroversy.

Order 8 role 1 and obligatory written statementg

8.3 It was noted in the earlier Report' that a recommendation
had been made in the Report on the reform of jvdicial administra-
tion to make the filing of the written statement obligatory. The
Commission, however. thought that this might work hardship.

Recommendation

8.4. We have re-examined the matter, and are of the view that
such a provision should be inserted. In the absence of = proper
pleading by the defendant, it is difficult to proceed with the suit, and
in fact. the whole scheme of the Code postulates that there sheould
be a written statement which constituies the foundation of the de-
fence, if the defendant chooses to participate in the proceedings. The
time has now come when a written statement should be obligatory,
and we recommend accordingly, that Order 8, rule 1, should be re-
vigsed as follows: :

“The defendant ..... shall, at or before the first hearing or
within such time as the Court may permif present a
written statement of his defence.”

Order 8, rule 5

8.5. Under Order 8, rule 5 an sliegation nf a fact made in the
plaint, if not denied, or not stated to be not admitted in the pleading
of the defendant, is to be taken as admitted. Whether this rule ap
piies in a case where the defendant.has not filed a pleading at all

1. 27th Report, pages 147-148, not oo Order 8, rule 1 and obligatory written statement. .
2. 14th Report, ¥ol. T, page 302, pars 11.
132
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is & guestion that was congidered in the earlier Reports’. No amend-
ment to the rule was, however, proposed. as it was felt that on the
language of the rule. it should not apply to such cases.

8.6. However, we are taking a different view on the subject, and
are of opinion that such a provision should be made. If the defen-
dant does not file a pleading. the court should have a discretion to
treat the allegations in the plaint as admitted. This is necessary in
the interests of expedition, and should not. in our view, cause any
gerious hardship, Sinece the present position® is that Order 8, rula'5,
does not apply .where there is no written statement, an amendment
iy necessary if effect is to be given o our view. At{ the same fime,
we would like to emphasise that the court should, in exercising its

diseretion, consider whether the defendant has engaged counmsel or

could have engaged counsel
Reeommendation

8.79. We, therefore, recommend that Order 8 rule 5, should be
re-numbered as sub-rule {1}, and the following sub-rules should be
added in Order 8, rvle 5:—

“(2) Where the defendant has net filed g pleading, it skall be
towful for the court to mass @ judgment on the basis of
the ailegotioms of fact in the plaint, excepi ms against ¢
person under disability, but the court may, in its discre-
tion, require any such ellegations of fact to be prowved,

{3) In exercising its discretiom wnder the proviso to sub-rule
{1} or under sub-rule (2}, the court shgll have due regard
to the fact whether the defendant couid have or has emn-
gaged a pleader.

(4} Whenever a judgment iz pronounced under this rule, a
decree shall be drawn up in accordance with such judg-
ment bearing the same date ¢s the day on which the
judgment was pronounced”.

Order 8, rule 3A (New) (Production of document)

8.8. Order 7, rule 14 provides that where a plaintiff sues upon a

document in his possession or power. he shall produce the docu-
ment in Court when the plaint iz presented. Where the plainti#f
relies on any other documents (whether in his possession or power
or not), as evidence in support of his claim, he has io enter such
documents in a list to be added or annexed to the plaint. The
Fourteenth Report’ recommended, that a similar provision ghould
be made in the case of a defendant.

8.9. This recommendalion, however, was not agreed in hy the
Commission in tke Report® on the Code. The Commission felt that
the distinction between a document upon which the plaintiff sues

1. 27th Report, page 150, Nete eu Order 8, rule 0.

2. Hardayel Chaman Lal v. Uxian of Indio. AR, 1989 Panj. 320 (reviews sazes),
5. 14th Report, Vol. 1, page 318, para. 32,

4. 27th Raport, page 13, para. 28,
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and a document upon which he relies, cannot pioperly be made in
the case of wrilten statement, “The only manner in which such a
distingtion can be made is between documents on which a defen-
dant bases his defence and other decuments on which he relies as
evideniee in support of his defence, In cur vpinien such a distinetion
would be unrcaiistic and impractical. A written statement merely
answers the claim made in the plaint, In praciice, it would be diffi-
cult lo distinguish between decuments on which the defence ©ig
based” from other documents of purely evidentiary value. We, how-
ever, think that a defendant should enter in a List 1o be added or
annexed io the written statement all documents on which he relies
in support of his defence”.

Recommendation

8.10. We have carcfully examined the matter, and have come to
ihe conclusion that the recommendation made in the l4th Report
should be carried out. Barring very few cases, the distinetion between

the basic documents, and other documents ghould, we think, pre--

sent o difficnlty even in respect of the defence. We recommend thera-
fore that a suitable amendment should be made as above. To achieve
that object, the following rule should be inserted in Order §—

“BA. (1)" Where o defendant buses his defence upon a docus
ment ir his possession or power, he shall produce it in
Court when the wrilten staiement is presented, and shail,
et the same time. deliver the document or g copy thereof
to be filed with the wrilten statement.

{2) A document which ought to be produced in court by the
defendent under this rule, but is hot so produced, shall
not, without the leane of the Court, be received in epi-
dence vn his behalf at the hearing of the suit.

(¢} Nothing in this rule applies to documents produced for
crosgeramination of the plaintifPs witnesses, or in answer
to any case set up by the plaintiff subsequently to the
filing of the plaint, or handed to g wilness merely to re-
fresh his memory.”

8.11. Order 8, rule 10, deals with the procedure to be Tollowed
when a party fails to present a written statement called for by the
court. Thig rule begins thus:

5
“Where any party from whom a written statement iz so re-
quired, fails to present the same ... ... "

Now, the word "o’ has heen construed as limiting the operation
of the rule to failure fo file a written statement that was demanded
under the preceding rule. (Order 8, rule 9), and not as coyering the
mﬂrel frlequent case of a written statement demanded under Order
3, rvie 1.

3.12. In the earlier Report', this lacuna was discussed, and an
amendment was also proposed to remove this Tacuna,

1. 27th Report, page 161, note on Order 8, rale 10.

"
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8.13. We agree with this recommendation for amendment. We
are also of the view that it should be obligatery on the Court to
pronounce judgment when ruje 10 applics, that is to say. when a
partv fails to file a written staternent required by law.

Recommendation
8.14. Accordingly, we recommend that Order 8, rule 10 should
be revised as follows:— '
“10. Where any party from whom a written statement is ré-
quired under rule 1 or rule § fails to present the same
within the time permitied or fixed hy the court. as the
caze may be, the court shall pronounce judgment agrinst

1

him.. .. .."

[



CHAPTER §

APPEARANCE OF PARTIES AND CONSEQUENCES OF NON-
APPEARANCE

Introductory

5.1, Order 9 lays down the rules of procedure applicable to va-
rious situations concerned with the appearance of parties, namely,
cases where both parties attend: where the summons has not been
served in conseguence of the plaintiffs failure to pay the feeg for
serving; when neither party appears; when the plaintiff only appesars;
and when the defendant only appears. Failvie {0 appear attracts
certain consequences. Broadly speaking, from the point of view of
the plaintiff, the most irnportant is the provision which makes dis-
missal of the suit for default of the plaintiff mandatory; snd, from
the context of the defendant, the most important is the provision
authorising the court to proceed exr parte, if the defendant does not
APPERT.

If the defendant does not file a written statement, certain ac-
tion can be taken against him under rule 10,—a rule which appears
to have caused a considerable amount of uncertainty, owing to its
somewhat ambiguovs wording. Since non-appearance of a  party
may be involuntary or otherwise for sufficient cause, there have to
be provisions for setting aside dismissal of the suit or ex parte
order, as the case may be,

Order 9, rule 5(1)

9.2, Order 9, rule 5(1) provides that where a plaintiff failg to
apply for s fresh suminons {after the summons on the defendant is
returned unserved), the Court shall dismiss the suit (except in
certain cases). The period prescribed for the application for a fresh
summons is three months under the present rule. The original
period was for one wvear, but it was changed to three months laterl
The period has been changed into two months by local Amendments
by the High Courts of Bombay and Gujarat and one month in
Kerala, The proposed amendment in the earlier Report® reduced it
to two months. We think that it should be reduced to one month,
in order to expedite progress of the case.

Recommendation

9.3. Accordingly, we recommend that Order 9, rule 5(1), should
be revised as follows:—

“{1) Where, after a summong has been issued to the defendant,
ar to one of several defendanis, and returned unserved,
the plaintiff fails, for a period of one month from the date

1. Code of Civil Procedurs Amendment Aot (24 of 1820).

2, 27tk Repert, page 152, note on Q- 9, r- i),
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of the return made to the Court by the officer ordinarily
certifying to the Court returns made by the serving offi-
cers, to apply for the issue of a fresh summons the Court
shall make an order that the suit be dismissed as against
such defendants, unless the plaintiff has within the said
period satisfied the Court that—

{a) he has failed after using his best endeavours to dis-
cover the residence of the defendant who has not
been gerved, or . .

(b} such defendant is avoiding service of process, or

{c) there is any other sufficient cause for extending the
time, in which case the Court may extend the time
for making such applicetion for such period as it
thinks fit.”

Order 9, rule 6 and Oxder 9, rule 7

94. In the earlier Report', two points were considered with
reference t¢ Order 9, rule 6 :

9.5, The first guestion was, whether the court should have power
to pass a dercee, if it thinks fit, on the basis of a pleading without
formal evidence, where the case progs ar parte. As pleadings are
not required to be on oath? it was considered unnecessary to make
such a change.

9.6. We are, however, of the view that such a provision would
be useful. Having regard to the paramount need to reduce delay, it
is, in our view, justified even in the aphsence of cath. '

9.7. Secondly, the previous Commission noied that it had been
held by the Supreme®™ Court, that even when the defendant against
whom & case has proceeded ex parte does not assign good cause for
his previous non-appearance, he has a right to participate from the
stage at which he appears. The decision of Wallace, J. in g Madras
case’ on the subject was approved by the Supreme Court, The ynder-
mentioned decisions® were mentioned by the previous Commission
gs illustrating the application of the rule enunciated by the Supreme
Court. :

9.8. The Commission considered it unnecessary to codify the
proposition laid down by the Supreme Court. '

1. 27th Report, page 152, nots o Order 9, rake 8.
2. Order 6, role 15
3. Sangram Singh v. Election Tribunal, Kotah, (1055) 2 S.0.R. 1; A LR. 1855 R.C, 425,
4131, para. 23.
4, This point really concerns Ocder 9, rule 7.
5. Tembatasubbiah v. Lakstad, AT.R. 1025 Mad, 1274,
8. {#) Binds Prasad v. United Bunk, A TR, 1830 Pat. 152,
(k) Mahawt Ramji Daa v. Bhupinder Singh, ALE, 1902 Pun, 443, ]
() Kumara v. Thomos, ALR. 1001 Eer, 387,
L/BD1220Mol LI& CA—I1
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9.5. We have considered the matter, and are of the view t_hat
what the Supreme Court laid down should be codified, We appreciate
the difficulty of the subject, anéd the desirability of balancing consi-
derations of justice (on the one hand) apainst the need for expedi-
tion (on the other hand). But, in this case, there csn bhe no other
alternative.

9.10, At the same time, while inserting the rule that the defen-
dant can join from the stage at which he appears, a clarification on
one point would be desirable, namely, that past stages of the trial
should not be re-opened. If the defendant, for example, has not
filed a written statement, and the case has proceeded almost to the
stage of judgment, the defendant camnot insist that he should be
sllowed te file it. It should, therefere, be ensured that the amended
rule will not affect O. 8, r. 5 ang O. 8, r. 10.

Recommendation

8.11. We, therefore, recommend that Order 9, rule 8, clause (a);
should bhe revised as follows:—

Revised Order 3, rule 6, clause {a)

“{1) Where the plaintiff appears and the defendant does not
anpear when the swit is called on for heering, then—

(a) if it is proved that the summons was duly served, the
court may make an order that the suit be heard' ex
parte; and may, if it thinks fit, give a judgment on the
basis that the alleggtions on fact made in the pleadings
dre true; -

[Rest as in the present rulel.
(b} rC)u]rl.'!tn' 9, rule 7, showld be replaced by the following
, e:—

“7. Where the Court hes adjourned the hearing of the
su:g; after making an order that it be heard ex parte
and— - '

(ay the defendant appears and sssigns pood cause for
his previous non-appearance, the Court may, upon
such terms as it dirtets as to costs or otherwise,
set aside the order for the hearing of the suit ex
parte and hear the defendant in answer to the suil
as if he had dppeared on the day fixed for his
appearance,

{b) if the defendani appears but does not assign good
cause for hiy previous non-oppearance as gforesaid,
ithe Court shall, upon such fterms as to costs or
otherwise as the court directs, permit the dejen-
dent to take part in the irial of the suit from the
siege at which he appears; but the proceedings al.
ready taken shall not be re-opened, and, in parti-
cular, where the dejendant had failed to file a

1, Compare cn, . T

[N
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written statement, before he appeors, he shail not
" ‘be allowed to do go after his appeatance, and the
propisiens of Ovder 8, rule 5 ard Order 8, rule 18,
shall apply in retation to Me failure to fide if, not-
withstending the permission granted wunden this

cleuse.”

Order 9, rule 13 and “duly served”

9.12. Under Order 9, rule 13, if the court is satisfied either that the
summons hag not been served, or that the defendant was prevented
by sufficient cause from appearing, efc., the ex parte decree should be
set gside. The two branches of the rule are distinctive, and the defen-
dant, whatever his position may be in respect of one branch, is entitl-
ed to benefit of the other branch, if he satisfies the court that he has
made good his contention in respeet of the other -branch:

8.13. In the earlier Report®, several points were considered with
reference to this rule, and amendments suggested on one. point,—ihe
broad object being to ensure that a decree shall not be set aside mere-
ly on the ground of irregularity in' service, if the defendant had
knowledge of the decree. After considération of the points discussed
in the earler Report; we have reached the same conclusion. :

. i .
Oeder 9, rule 13 and Orier 41, rale 11

9.14. Order 9, rule 13 empowers a court to set aside an ex parte
decree. Whether an application for setting aside an ex perte decree
can be entertained by the trial court, after an appeal against the ex
parte decree has been dismissed summarily by the appellate court,
is @ matter on which there is difference of opinion,

2.15. The Bombay High Court?, after stating that the majority of
the High Courts® were of the view that as the decree of the trial court
merges with the decree of dismigsal of appesl, the irial court can
hawve no jurisdiction to deal with the decree, expressed its agreement
with the majority view.

9.18. It was held that an appeal was always treated as a re-hearing
of the suit, gnd it makes no difference whether the appeal had heen
dismissed under Order 41, rule 11, or disposed of after issuing notice

to the respondent,

917, The court, after referritg to a Supreme Court case cited
before it, said* that that case did not lay down that the decree of the
trial court does not merge in the decree of the appellate court even
for the purposes of review of the judgment of the trial court.

1. 27th Bepurt,pp. 163-164, note on  Order 8, rule 13 and**duly sarvod"".
2, Kentilaly v. Chila Bava, A LK. 1987 Bom 210 (reviews coses).

5. e (@) Dhongi v, Tarakuncih, 12 Cal. L. J. 581 ;
(8) Kalwiruddin v. Kagkaluddin, A T.R. 1924 Cal. 830;
{e) Alliamanene v, Ouzeph, (1964} Ker. L. Times, 322:
(f) Gawrt Shenker v. Jogod Narain, ALR. 1634 All. 184,

4. Staie of U. P, v, Muhuwmmad Noor, (1950}, 8.C.R. 59F,
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9.18. A contrary view has been takqn by some High Courts'. Some
of the decisions make a djstinetion between cases where the applicant
was a party io the appeal and other cases.

9.19, To settle the conflict of detisions on the subject, an amend-
ment is desirable, The Bomhbay view is, in our opinion, logical, and
should be adopted.

Recommendation

1920, We recommend; therefcre, that thé following Explanstion
should be added to Order 9, rule 13— '

“Explanation—Where there has been -an appecl ngainst tha
decree pussed in the ablenoe of the defendant, ond the
appeal has been disposed of, o ppplication under this rule
shall lwe in respect of thet decree” VR

R s - ' o T

Order 9 and execution proceedings ' '°

 9.21. The question how far Order 8 applies to. execution proveed-
ings is not free from dopbt’. The general trend of dpinion is: that
Order 9, rule 9 cannot be extended to exesusion cases ' with the help

- of section 141, and that section 151 can be and should be invoked in

execution cases in appropriate ceses: We are;howevér, dealing with'
the qg‘estiﬂn of appearance at hearings in execution, by gpecific pro-
visions®, ' o S o

1. (@) Inse Venkatesubbarat, A.TR. 1944 Mad. r;b_fi!ﬂ (Kuppuswaiai Ayyar T.). o

(B) Inre Ram Rokhan , ALR. 1945 All. $53. .
2. See, for example, Nemi Chand v. Umed Mal, A.LR. 1962 Raj, 107,

3. Hee diseussion sa to 0. 21 rules 104208 {H‘d'ir}_.' S
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CHaPTER 10

EXAMINATION OF PABFIES BY. THE. COURT
Introductory P

~10.1. Examination of parties by the court at the first hearing or at
subsequent bearings is deall with in Or 10. The main, object
of examination at the first haaring is to ascertain how far the allega-
tiops made in the pleadings ¢f ong party .are admitted or denied by
the other. The object of this examination is not to elicit admissions
or to bring into being evidence, but to ascertain what is the matier
in dispute between the parties, Statements made at the examinatjon
are distinet from evidence given in s trial of fact, Mevertheless, if
used properly, this examination is of the greatest importahce in
avoiding delay at later stages. .

Barlier recommendation for ex.a.mimuun st first hearing

10.2. The earlier Report ‘made a uséful recormnmeéndation' as to
examination at the first hearing being mdde’ compulsory. We agtee,
and would add that efforts at settlément should also be miade at the
first'hearing. But only one atjourriment for the purpose of effecting
such settlement should be granted. No statutory provision in this
respect {for encouraging settlement) is required for suifs in general,
but we hope that judicial officers will not lose sight of this aspect.

]

1. 27th Report pages 1-4-15 para. 29, and page ].I.'i_é, note oy Order 10, ruls 2,
. 14l
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Crarrzn 11
DISCOYERY AND INNSPECYION
Introductory

11.1. Discovery and inspection are dealt with in Order 11, which,
unfortunately, is one of the least used Orders in the Code, The object
of what is called “discovery” is to secure, if possible, g admizsion
of facts in aid of proof, to supply the want of it and to aveid expense™
Discovery of facts is obtained usually by interrogatories. But diseovery
is not confined to facts, but extends to documents, and could be sup-
plemented by orders for the inspe¢tion and production of documenta.

11.2, Non-compliance with an order to answer interrogatories ar
to discover facts, or an order for the discovery and inspeciion of
documents, can be visited with fatel consequences under rule 11
the order fotr discovery hag- been ‘complied with, naturally answers
given by the party in respopse o the interrogatories can be used in
evidence and if the discovery relates {o documents, the documents
dieclosed if preved, should be valuyable as evidence, It may be noted,
, that the yltimate source of the practice of putting interrogatories is

civil law® Co
Order 11, rule 14

11.3. Order 11, rule 14 provides that it shall be lawful for the
court at any time during the pendency of any suit to order the pro-
duction by any party, upon oath, of all documents in his possession,
ete, One small question was considered in the earlier Report® with
reference to this rule. The Cormmmission examined the guestion whether
an order under this rule can be passed before an application for dis-
covery is made under Order 11, rule 12. The majority view’"-* the
Commission nofed, was, that it can be ordered. This view is based
on the words ‘at any time’ which occur in this rule. But 3 contrary
view, that Commission noted, also seems to have been taken in one
case’, In view of the majority opinion, the previous Commission
thought that a change was not needed.

114. In this context, we have considered the guestion of adding
an Explanation to Order 11, rule 14, gs follows:—

“Explenation—An order under this rule may be passed before
any application fo discovery is made under rule 12 of
this Order.”

1. VWigram's Poinis in the Low of Discovery, paragraph 2, cited in Stokes’ Angis-Tudien
Cedes, Vol 2, page 401,

2. Story, FPleadings, paragroph 39, cited in Stoke's dnglo-Indian Codea, Vol. 2., page
402,

. 27th Report, page 1if, note on Grder 11, rule 14.
Rom Hare v, Nirenjan, 50 OW.N. 845,
Sriniwas v. Kisetion Tribunol, Luckaow, A LR, 1855 All. 251,
P. Terathibamamma v. P, Balz, A LR, 1358 AP, 157.
Baidyanath v, Bholanath, A.LB. 1923 Pat, 837, 338,
142
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11.5. Howewer, we have ultimately come {o the conclusion that

no such change is needed, as the present language is sufficiently wide
and clear to cover the point.

Order 11, rube 14 .

11.6. With reference to Order 11, rule 14, two pgints were con-
sidered in the earlier Report'; but, after an examination of the poat-
tion, the Commission considered an amendment unnecessary, We
agree with the view taken in the earlier Report. o T

Order 11, rule 21

11.7. Under Order 11, rule 21, where any party fails to comply
with any order to answer interrogatories. or for discovey or inspec-
tion of documents, he shall, if a plaintiff, be lizble to have his suit
dismissed for want of prosecution, and if a defendant, to have his
defence, if any struck out and to be plaeed in the same position &s
if he had not defended. The rule further provides that a party inter-
rogating or seeking discovery or inspection may apply to the Court
for an order to that effect, and an arder may be made on such appli-
cation accordingly. .

11.8. We are of the view that a fresh suit should be barred when
a guit is dismissed under this rulke®. :

119, Tt is also desirable to provide that an order under this rule
can ke made only after hearing the other side.

Recommendation
il.1). Accordingly, we recommend that O. 11, rule 21 should be

revizsed as follows: —

¥21. (1) Where any party fails to comply with any order to
answer “interrogatories, or for discovery or inspection of
documents, he shall, it a plaintiff, be liable to have his
suit dismissed for want of prosecution, and, if a defen-
dant, to have his defence, if any, struck out and to he
placed in the same position as if he had not defended, and
the party interrogating or seeking discovery or inspection
mav apply to the Court for an order to that effect. and
an order may be made on such application accordingly
after notice to the parties and after qiving them ¢ reason-
able opporiunity of being heard.

{2} Where an order under subrule (1) is passed dismissin
the siit, the plaintiff shall be precluded from bringing g
fresh suit on the same cause of action,”

Order 12, rule 2A (New)
11.11. The earlier Report’ noted that a rocemmendation had been

made in the Fourteenth Report’ to empower the Court to award
pentil costs against a party unreasonably neglecting or refusing to

1. 27th Report, page 156, note on Order 11, Tule 14,
2, Compare Order 9, rale 9,

2, 27th Report, pagas 158, note on Order 12, rule 2.
4, 14th Roport, Vol. 1, pages 318-517, para 32
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admit documents (Such costs will be in addition to the costs awarded
at present under this rule). After some consideration, however, it
was decided by the previpus Commission not to make this changs,
as the Commission felt that the existing provision is adeguate,

11.12. We, however, think that such a provision is desirable.
Further, we think that if a document is not denied, it should be
taken as admitied, umnless the Court otherwise direct’,

Recommendation

11.13. Accordingly, we recommend the ingertion of the following
new rule in Order 12— ‘

“2A(1) Every document whick g party is calied upon to admit,
tf not denied specifically or by necessary implication, or
siated fo be not admitted in the pleading of that party or
in_its reply to “to the notice to qdmit documents, shall b
taken to be admitted, except as against a person under
dizability. ’ .

Previded that the Court may. in its discretion for and reasons
to be recorded require any document so admitted to be
proved otherwise than by such cdmission,

(2) Where o perty unreasonably neglects or refuses to admit
a document, the Court may aleo award against him penal
costs, to be paid to the cpposite party”.

1. &f. Grder 8, rule 5.

R et o
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CHaPTER 12

ADMISSIONS

Introductory _

121, As an alternative t{o interrogatories and discovery of docu-
ments, a party can avail himself of the procedure preseribed in Order
12, of calling upon the other party by notice to admit facts or docu-
ments. Notice {o admit facts would, in many cases, supersede in-
terrogatories, and thus save expense and delay, Notice to admit do-
cuments could similarly save expense and delay of proving the
documents if the documents are admitted in response to the notice.

Onrder 12, rule 6

12.2. Where 2 claim is admitted, a court has jurisdiction- uynder
Order 12, rule 6 to enter a judgment for the plaintiff, and to pass a
decree on the admitted claim (with liberty to the plaintiff to proeeed
with the suit in the ordinary way as to the remainder of the claim).

12.3. The object of the rule is to enable s party to obtain speedy

judgment, at least to the extent of the relief to which, according o

the admission of the defendant, the plaintiff is entitled:.

124, The rule has been held to be wide enough to cover oral
admissions, The use of the words “or otherwise” in rule 8, without
the words “in writing” which are used in rule 1 of Order 12, shows
that a judgment may be given even on an oral admissicn?, It is desir-
able to codify this interpretation.

12.5. It may be noted that under the present rule, a judgment on
admissions can be passed only on an application. According to a
local amendment’; the Court may, on the application of any party or
of its own motion, make such order or give such judgrpent. This iz g
useful amendment, and should be adopted.

12.6. In our view, it is also desirable to provide that a decree
shall follow on a judgment on admissions.

Recommendation

12.7. Accordingly, we recommend that Order i2, rule 6, should be
revised ag follows:— :

“8. (1) ...... Where admissions of fact have been made either
on the pleading or otherwise ‘and either orelly or in writ-
ing, the Court may, at any stage of a suit, on the applica-
tion of any party or of its own motion, without waiting for
the determination of any other question between the
parties, mzke such order or give such judgment gy it may
think just having regard to such admissions,

(2) Wherever a judgment is pronounced wunder this rule, o
decree shall be drawn up in accordance with such judp-
ment beéering the same date as the day on which the judg-
ment was pronounced”, '

1. 1970 Raj. LY. 548, referred to in the Qujnquannial])}geat, (1966-1970),
£. 1970 Rej. L W. 545, reforred to in Quinguennial Digest (1965-1870).
3. BSeathe Patoe Amendment to Order 12, rale 4.,

148
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CasrtER 13
PRODUCTION OF DOCUMENTS

Introductory
13.1. Detailed rules as to production, impounding and return of
documents are contgined in Order 13. These tules apply also to the
material objects other than documents, by virtue of rule 11, The
principal provision is in rule 1, the substance of it being that decu-
entary evidence must be produced at the first hearing. The main
object of this prowvision Is to prevent fraud by the party relying on
the docurnent and also to prevent surprise to the opposite party and
to give to the court a clear picture of the case of the party concerned
with the documents, A specific provision deals with the effect of non-
production of decuments, and the court is empowered to reject irre-
levant or inadmissible documentary evidence. The rest of the provi-
sions in this Order really pertain to ministerial acts, guch as, filing
the documents, numbering them and the like. :

Order 13, rule 1

13.2. Under Order 13, rule 1, the parties or their pleaders must
produce “at the first hearing” the dechmentary evidence on which
they intend to rely and which is in their possession or power and
which has nct already been filed in court, as also all documents
which the court hag ordered to be produced. The expression “first
hearing” in this rule has led to some controversy. It has been held
by the Calcutta High Court' that this does not mean the first hearing
for appearance of the defendants, but it means the hearing affer
the pleadings are completed and before the issues ave framed.

13.53. The Madras view® is that it means the hearing at which
issues are framed. The Madras High Court’ observed that parties are
not pound to proeduce the documents, until the issues axe framed. -

134 The Madras case' of 1926 points out that the reason for
having all documents produced when issues are framed is to
fabrication io suit the issues. It has also been pointed out that it is
only after the issues are framed thal the parties can decide what is
essontial. “Unessential docwments filed in a case are a nuisance to

all concerned”.

13.5. It may be noted that the Patna and Orissa High Courts have
added the following words after the words “at the first hearing’—

“or where issues are framed, on the day when issues are fram-
ed, or within such further time as the Court may permit”.

T 1. Ashoba Marketing v. Rothas Kumar, AT, B. 1086 Cal. 681, 694, para 18,
{B.X. Bannerjes, J.).

9. Chidambaram v, Parcathi, A.LR. 1026 Mad. 347, 348 (Tackson, J.).
Lakshminuruyanmoorthi v. Sunduram, AJR. 1935 Mad. 261 (Walsh, J,) {Ghiter}.
4. Chidamberem v, Porvathi, ALR. 1926 Mad. 347., J48. )
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13.6. The Bombay High Court has substituted the following rule:

¥1. Documentary erfidence to be produced at or before the setile-

ment of issues—{1) The parties or their pleaders shall pro-

duce at or before the settlement of issues all the documen-

tary evidence of every description in their possession or

power o1 which they intend to rely and which has not al-

ready been filed in the Court, and all documenis which the
Court has ordered to be produced.

{2) The Court shall receive the documents so produced :

Provided that they are accompanied by an accurate list thereof
preparved in such form as the High Court directs”,

Recommendation

in

137. It appears to be desirable to adopt the Bombay Amendment,
order to make the provision more explicit’.

1. -Alucndment uot drafeed.
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CHAPTER 14
ISSUES

Introduoctory

121. In order that the material points in controversy may be
rightly decided, and there may be finality in litigation, it ig. essential
that those points should be properly formulated; and Order 14 provi-
‘des all that a law can provide to ensure the “the material propositions
of fact or law affirmed by one party dand denied by the other” are
presented to the court in a precise form; these propositiong ag‘;eﬁgib,m
the name of issues, These material propositions are td ‘be colle
not merely frem the pleadings byt also from the examination of
the parties, {for example, where the facts are not sufficiently stated
in the plaint), and from answers to interrogatories, and the contents
of documents produced by the parties. As has been stated', “in the
course of administering justice between litigants, there are two suc-
cessive objects,—to ascertain the subjects for decisions and to decide”.
Tt has therefore been emphasised, on several occasions, in decisions
of the highest courts in India, that the duty of framing proper issues
rests upon the judge himself

Order 14, rule 2

14.2. Order 14, rule 2 is gs follows;—

“2 Where issves both of law and of faet arise in the same suit,
and the Court is of opinion that the case of any part thereof
may he ““disposed of on the issues of law only, it shall try
those issues first, and for that purpose may, if it thinks fit,
postpone the settlement of the issues of fact unti] after the
issues of law have been determined".

14.3. This rule has led to one difficulty. Where a case can be dis-
posed of on a preliminary point (issue) of law, often the courts do
not inquire into the merits, with the result that when, on an appeal
against the finding on the preliminary issue the decision of the court
on that issue is reversed, the case has to be remanded to the court of
first instance for trial on the other issues. This causes delay. It is
considered thet this delay should be eliminated, by providing that a
Court must give judgment cn all issues, excepting, of course, where
the court finds that it has no jurisdiction or where the suit is barred
by any law for the time being in force.

-

Recommendation _

14.4. We, therefore, recommend that Order 14, rule 2 should be
revised as follows: —

“2 (1) Nothwithstanding that a case can be disposed of on a pre-

limingry issue, the Court shall, subject to the provisions of
sub-rule (2), pronounce judgment on gli issues,

1. Stephen, Principles of pleadings, (Tth edition), page 1.
: ' s
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(2) Where issues both of law and of fact arise in the same suit,
and the Court is of opinion that the case or any part thereof
may be disposed of on an issue of law only, it may try that
issue first if the issue relotes to—

- (8) ‘ the juris@iction of the' Cdurt, ‘4
(h) fa'o bar to suit creqted by any law for the time being in
TCe.

and for that purpose may, if it thinks fit, postpone the settle-
ment of the other issves until after that issue hes been
determined, and may deal with the swst in accordance with the

decision on thut {rsue”

¥ R
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CHAPTER 15

DISPOSAL OF THE SUIT AT THE FIRST HEARING
Introductory

15.1. If, at the first hearing, it appears that the parties are not
at issue on any question of law or fact, the court ig, under Order
15, authorised to pronounce judgment gt once. If any of the several
defendants is not at issue, the court has a similar power, in Tespect
of that defendant. Sometimes, it appears that an isswe of fact or law
is such that the evidence bearing on it can be immediately produced.
The court is empowered to deterrnine that issue, snd fo pronounce
judgment unhder certain circumstances.

Order 15, rule 2

15.2. As regards Order 15, rule 2, under which judgment is pro-
neunced if the parties are not at issue, local amendments made by

Madras, Andhra Pradesh and Kerala High Courts previde that

whenever a judgment is pronounced under this rule, a decree ghall
follow.

15.3. We consider it proper to insert such a provision, Here, we
depart from the view taken in the earlier Report' where section 33
was regarded as adequate for the purpose,

Recommendation

15.4. Accordingly, we recommend that Order 15, rule 2 éhOu]ﬂ
be renumbered as sub-rule (1), and the following sub-rule should he
inserted as sub-rule (2}:

“(2) Whenever a judgment is pronounced under this rule, o
decree shall be drawn up in accordance with such judg-
ment bedaring the same dote as the day on wkich the
judgment was pronounced.”’

I. 27th Baport, page 160, note on Order 18, role 2.
150
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CHAPTER 16
SUMMONING AND ATTENDANCE OF WII'NESSES

Introductory '

16.1. After the defendant has been served, and the pleadings
filed, and the issue framed, evid;anfr‘;e wﬁ have to b\_et .‘fd (unle;sls (i:;he
case is disposed of without issues). For that purpose, 1t becomes neces-
sary to sm?:&mon and compel the attendance of witnesses. This 15
dealt with in Order 16, the provisions whereof are ultimately de-
rived from an Act of 18563.' The body of the Code® exempts certain
persons from being summoned to attend.

18.2. As a matter of historical interest, it may be noted that a
Central Act of 1855° provided that a person known to be of unsound
mind should not be summoned as a witness without the previocus
consent of the court. This prevision was repealed when the Evidence
Act of 1872 came inte force, Since such a person is not a competent
witness under the Evidence Act, a party would wot find it useful to
summon him.

16.2A. Most of the provisions in Order 16 deal with matters of
detail. We shall deal with such of them as require consideration.

Order 16, rule 1

16.3. Under Order 16, rule 1, at any time after the suit is insti-
tuted, the parties may obtain, on application to the court, or to
such officer as it gppoints in this behalf, summonses to persons whose
attendance is required either to give evidence or to produce docu-
ments. The words “may obtain” seem to have led tp an argument
to the effect that if a party applies for a surnamons, the court is
bound to issue it irrespective of any other considerations The argu-
ment has not been accepted in the categorical form stated above.
Since it has been stated in some suggestions made to the Commis-
sion that the court should have discretion to refuse to issue a sum-
mons, the case law on the subject has been examined.

-~ 16.4. The case law on the subject shows that the position, is
broadly speaking, as follows':—

(a) It is the duty of the Court® to suvmmon the witnesses for
whose attendance an application is made by a party, and
a court cannot reject such an application on the ground
that it has been made too late. Tt wonld be open to the
court in such a case, if it finds that the application has
been made late, not {o adjourn the hearing of the case on
the date fired for the hearing, even though the witnesses

1. Section 12, Aci 19 of 1553,
2, Section 132 f seg.
8. Acl 2 of 1855, section 14.
4, dmtifennisa v, Aliwulls, A LR, 1022 Pat. 22
8, fa) Selbai Govind v. Helakrishna, ALR. 1025 Bem 348
(%) Serderi Lal v. Modar Stngh, A LR, 1025 Rahd 1
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may not be present in court. But it is not within the pro- |

vince of the court to refuse to summon the withesses for
summoning whom an application has been made before the
court.

(b) But, if the application is not a bong fide one, the court
may not issue a summons. :

16.5. The position was dealt with al length in a Punjab case.
The High Court observed “Qrder 186, rule 1, Code of Civil Procedure,
entitles the parties at any time after the suit is instituted to obiain
on an application top the court or to spch other officers at it appoints
in this behalf, summonses to persons whose attendance is required
gither to give evidence or to produce documents. According to the
proviso added by this High Ceurt, no party who has begun to call
his witnesses is entitled to ohtain process to enforce the sttendance
of any witness against whom process has not previcusly issued, or
to produce any withess not named in a list, which must be fled in
court on or before the date on which the hearing of evidence in
this behalf cormnmences and hefore the actual commencement of the
hearing of such evidence, without an order of the court made in
writing and stating the reasons therefor. Ignoring, for the moment,
the proviso added bv this court, it would seem clear that a party
is, generally speaking, entitled as of right to summonses to witnesses,
and if an application i3 made for the purpose, the court has to issme
the summonses, though of course if the application is belated and
the witnesses are for this reason not present, the court is fully com-
petent to decline to adjourn the case for their attendance.® It may
be conceded as held that if the application is not bona fide and is
an abuse of the process of the court, then the court may be held
to be possessed of inherent power to refuse to summon the witnesses,

e if a party's case is not covered by the proviso to rule I,
Order 16 and there is no want of bong fide and no abuseé of the
process of the court, then the court would not be justified in refus-
ing to a suitor process for his witnesses, whom otherwise the court

is competent to summon: indeed, it is generally speaking a switor’s .

right to obtain such process and the court is expected ta render in
the normal course reasonable assistance in effecting service.”

16.6. No amendment on this particular point is required, in view
of the position stated above. .

Purpose of ealling witnesses to be stated

16.7. There is, however, one matter on which an amendment is
needed. We think that the purpose of calling a witness ghould he
stated in an application under Order 16, rule 1,

1. Jagir Singh v. Murfun Singh, LLR. (2085} 2 Punj. 504, 509, (Dua J.).
2. Case velerrences cited in the judgment are omitted hers.



T p—

— g -

NN

———— PR T -

]

-

b

S e

Rocommendation

16.8. Accordingly, we recommend the insertion of- the following
sub-rule in Order 16, rule 1 [after renumbering rule 1 as sub-rule (1)
of rule 1)

“(2) The purpose of sumihoning 2 witness shall be stated in
the application under this rule’”.

Order 16, rule 14

16.9. Order 18, rule 14 provides that where the court at any
time thinks it necessary to examine gny person other than g pariy
to the swit and not called as a witness by a party to the suit, the
Court may, on its own motion, cause such person to be summoned
4s a witness to give evidence, or to produce any document in his
possession, on g day to be appomnted, and may examine him as a
witness or reguire him 1o produce such document,

There is - no power ulder this rule to summon a parity as a
witness. No doubt, the court can always examine g party present in
Court, and recall any witness already examined’ The Court can
also, while 1ssumg a summons, direct that the defendant shall appear
personally,® But there is, in our view, need for a direct provision
enabling the Court fo summon a party for giving evidence as a
witness. This will to a great extent, help in stopping the malprac-
tice of a party not appearing as a witness and forcing the other
party to call him as a witness.

Recommendaiion

18.10. We, theretore, recommengd that in Order 16, rule 14, the
words “other than a party to the suit" should be replaced bv the
words “mciuqu a party to t'he it

0111!:11: ]éi;mltule 1%, and Ol'der 26, Rule 4—witnesses beyond juris-
1C|

16.11. Order 16, Rule 18, provides that a witness shall not be

compelled to attend a court in person unless he resides—

{a} within the jurisdiction of the Court. or

{b) cutside the jurisdiction but within the specified distance
(roughly, less than fifty miles) or. if there is an establish-
ed public conveyance for fivesixth of the distabce, then
less than two hundred miles from the court house.

Thus, a witness llving outside the jurisdiction and beyond the
specified distance cannot be compelled to attend a court in person.
For the examination of such persons, the Code provides for the
issue of a commission under Order 26, Rule 4. But the word used
in Ovder 26, Rule 4. is “mav’"

1. eder 1), eoule 2, viad with Ocder ik, rule 4,

2. Ordar 18, ruls 17,

& Order 5.rule 5, .
L/B(D/22INfLI&C A, 13 ’
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16.12. Now, it is obvious that where the witness is beyond the
specified distance, and vet is one whose evidence is essentizl, the

only possible mode of examination is by commission, having regard

to the restriction in Order 16, rule 19 against compelling him to
attend in perscn.

The common understanding of the position is reflected in 2
Madras case'—

“A party to suit has a right to ask for the issue of a commission
to examine a withess beyong the prescribed distance. The same prin-
ciple applies even in the case of an expert witness. In Sifamma v.
Subraya, 21 ML.J. 289 at p 890: (12 1L, 74), Abdur Bahim and
Sundara Aiyar JJ. recognised that principle and stated that the
defendants were entitled as of right to the issue of commission apart
from the guestion whether they would have ultimately benefiled bv
it. The same principle is followed and applied in Jagannedha Sastry
v. Sgrathambal Ammel, 46 Mad. 574: [ALR. 10} 1923 Mad. 3211
Wallace J. after considering the various decisions cited before him
expressed his conclusion as follows:

The balance of autheority is in faveur of the view that (1)
ordinzrily. in the case of a withiess not vnder the control of the
party asking for the commission who resides beyond the limit figed
under Order 16 Rule 19(b), Civil Procedure Ccde, a commission
should issue as a matter of right, unless the Court is satisfled that
a party is merely abusing its authority to issue process and (2) that
it is not for the Court to decide whether the party will he benefited
thereby ov mnot, that is a matter entirely for the party”.

Recommendation as to O, 26, rule 4

16.13. Tt would, therefore, be hetter if the issue of a commilssion
under Order 26, Rule 4 is made obligatory” in such cases, i.e. in the
case of a withess residing beyond the limit fixed in Order 16, rule
19, if the evidence of the witness is essential in the interest of
justice. Such an amendment will give a more correct picture of
what the law contemnlates.

Distance mention in O 16, T, 19

16.14. The next guestion is, whether the distance specified in
Order 18, Rule 19, should now be increased, in view of improved
facilities for transport, and, in particular, having regard to the
availabilitv of transport by air

The existing words “established public conveyance” are, perhaps,
wide enough to cover transport by air, but the guestion of distance
applicable to air travel remains. It could be provided in Order 18,
rule 19. that (i1 where transport by air is available between the
place of headquarters of the Court and the place where the witness
resides. and (ii) the distance between the two places does not ex-
ceed. sav. eight hundred miles (1200 kms.} and (iii) the witness is
paid the fare by air., he may be summoned to attend personally.

1, ALK, 1349 WMad, 495, ].I:L'TIL 2 {Aubba Rue T.).
2, Puint eoncerning Duder 26, Rule 4,

A s e
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16.15. The last guestion concerns the distance mentioned in the
rula, as applicable to journeys otherwise than by air. Some High
Courts have, by local amendments, changed the provision in this
respect, and some of the amendments are useful. it may he desir-
able, for example, to increase the distance (at present two hunderd
miles) to three hundred miles.!

The local amendmenis relevant to the guestion of distance under
Order 16, Rule 19 are guoted below:—

Allehabad;
In order 16, Rule 19(b}:

(i) ingert the words “or private conveyances rrn for hire”
between the words “public conveyance” and “for flve-
sixth”, and

(i) substitute the word “three” for the word “twa”,

[4-4-1959] '

Bombaey: Dadra and Nagar Haveli
For rule 19 substitute the following:—

19. No witnese to be ordered to attend in person unless resident
within certain limits—

No cne shzll be ordered to attend in person to give evi
dence unless he resides—

{a) within the local lmits of the Court’s ordinary origi-
nal jurisdiction, or

{b) without such limits but at a place less than one
hundred or {where there is a railway or steamer com-
munication or other established public conveyance
[or five-sixths of the distance between the place
where he resides and the place where the Court is
situated) less than five hundred kilometres distance
from the court-house. :

(1-11-1868).
Gujarat

In order 16, rule 19(b), for the words “two hundred”. substi-
tute the words “three hundred”. (17-8-1961),

Punjab, Haryane and Chuﬂdigdrh

Add the following provise to Rule 19(b):

“Provided that sny Court situate in the State of Punjab may

require the personal attendance of any witness residing
in the Punjab or Delh’ State™}

I. & The Allshubud snd Gujsrst amendmeata o Ordor 16, Rule 18 (substituting 300
miles for 200 miles).

2. Cf. The Bombay smendment fo Order 18, rule 19,

B ]
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Distance to be expressed in kilometres

16.13A. Lastly, opportunity could be taken to express the dis-
tance in terms of kilometres, instead of in miles asg at present.

Commission te be issued in other cases

16.15B. No doubt, even after the above amendments, 3 commis-
sion will have to be issusd in cases where the witness regides be-
yond the revised distance, Though the functions of the Commissioner
are of verv limited character, nevertheless, he can make observa-
tions as to the demeanovur of witness,” Hence, where the witness to
be examined is an expert or his evidence is otherwise likely to be
of importance, it is desirable that the court should take care that
the Commissioner to be appointed by it will be able fo discharge
his functions efficiently. This, of course, is a matter for the Court to
consider when making the appointment of the Commissioner, and
need not be dealt with by an express provision.

Recommendation as to Order 16, rale 19

16.16. In the light of the above discussion, we recommend that
Order 16, Rule 19, should be re-drafted® ag follows: —

“18. No one shall be ordered to attend in person to give evi-
dence unless he resides—

{a) within the local limits of the Court's {JI‘dIrlalrj;ir original
jurisdiction, or

(b) without such Iimits but at a place less than one
hundred or (where there is a railwey or steatner com-
munication or other egtablished public conveyance
for five-sixth of the distance between the place where
he resides and the place where the Court iz sitpated)
less than five hundred Lkilometres distance from the
court house,

Provtded thet—

{i) where transport by oir is available between the two
places mentioned obove, gnd

(ii) the distance hetween the two places does not exceed
one thousand and two hundred kilometres, and

(iii) the witness is poid the fere by air, he moy be ordered
to attend in person.

B, Ll doeard v Keridi .R’:.:mnr;,l'lmn] LY, 885, 8450, 871,
2. Astowwenilmsul of Oeler 26, rule o, aee pasw 16, 13, geper,

L
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CHarTEr 17
ADIJOURNMENTS

Intreductory

17.1. Under Order 17, rule 1, the court may, if sufficient cause
ke shown, at any stage of the suit, grant time to the parties ox any
of them, and may, from time to time, adjourn the hearing of the
guit, There is a proviso, now almost a century old,’ under which,
once the hearing of witnesses commeaces, it should coniinue (except
for reasons to be recorded) from day-to-day, until all the witnesses
in atiendance have been examined. If one object of this provise is

- to aveid delay, expense and inconveanience, there is a larger chject,

namely, to avoid opportunities for perjury and atiempis to win over
witnesses,

17.2. In general, rules appijcable to the first hearing apply to
every adjourned hearing—though the relevant rule’ is not well
drafted, and will require detalled consideration at the appropriate

place.

Order 1%, rule 1

17.3. Frequent adjournments of case pose serious problems. As
an ideal, the great majority of cases should be disposed of on the
day originally fixed for hearing. But this ideal is rarely achieved.
Several factors necessitate adjournments. It is nhot necessarv to go
into those factors here. TFrom the legal point of view, the broad
situations are the following:—

{a) Where more than the average number of cases set down
for trial on a day proves to be effective and to require
trial, some of them have normally to be given later trial
dates. Such adjournments should not be long. The fact
that on a particular day g nurmber of cases have to be ad-
jourtted shows lack of care in the organisation of the
business cof the court.

(k) Scmetimes, the court has time to iry the case, but the
parties themselves desire adjournment. Such adjourn-
ments with consent ¢an be avoided. if the members of the
Bar cooperate with the court in the efficient and expeditious
disposal of business,

{c) Sometimes, a case is substantially heard, and then ad-
journed af the end of the day. Adjournments may be un-
avoidable in such situations, and all that can be suggested
is that the time likely to be taken should be estimated
as accurately as possible.

1. See Section 156, Cade of (iril Proeedure, 1882,

2. Ovder 17, rule 2.
18T
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17.4, While studying the guestion of adjovrnments, a distine-
tion should, thercfore, be drawn hetween (i} adjownments 1f.rhtart!:
cases are 10t reached at all on the day fixed for hearing, (ii) adjourn-

ments after less than a full day's hearing, and (ii) adjownments

after a substential day's hearing. The recommendation below hzs
been made, bearing this aspect in mind,

Order 17, rule 1(2), Proviso

17.5. Order 17, rule 1{2), proviso, enacls that when the hearing
of evidence has onece begun hearing of the suit shall be continued
from day-to-day. In practice however, this provigion is rarely

observed.' The need for recerding evidence continuous-

sy was emphasised in the earlier Repert,” and the practice which
prevails in England was referred to. It is obviously desirable as was
observed in the earlier Report that evidence should be recorded
continuously without any break, except in very excepticnal circum-
stances.

17.6. We agree with the above approach. Further, we are of the
view that Order 17, rvle 1(2), proviso, should be made more restric-
tive, hy express amendment. The time has come for enacting specific
and positive restricticns in this respect; and, in particular, once the
stage of evidence has been reached, an adjournment should be

granted only for unavoidable reasons. That, indeed. is the spirit of’

the existing rule: but we would like to give it express recognition.
We would, in the intervest of expeditien, also like to impose a2 few
other restrictions on the grant of adjournments. The restrict’ons

which we propose will be evident from the draft which we give

below.

Recommendation

17.7. We recommend, therefore, that the existing proviso to
Order 17, rule 1(2), should be revmed. as follows:—

“Provided that,

(#) when the hearing of the suit has commenced, it shall be
continved from day-te-day unti] all the withesses i atten-
dance have been examined, unless the court finds the ad-
journment of the hearing beyond the following day to be
necessary for excepiional reasons to be recorded.

(b} no gdiouwrnment shall be grdnted at the request of a porty,
except where the circumstances are beyond the control
of the party,;

(¢) the fact that the p!eade'.r of a party iz engaged in another
court shall not be e ground for adjournment;

{d) where the illness of a pleader or his inability o conduct
the case for any reason other than his being engaged in
agnother court iz put forth as g ground for adjournment, the

1. 14th Repmt, Vol 1. page 3ud
2. 27tk Eaport, page 13, paera 31.

-
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court shall, before granting the adjournment, congider
whether the party applying for edjournment could not
have engaged another pleader in time;

(e} where a witness is present but a puwrty or his plea-
der i3 not present, or, though present, is not reqady
to exramine or Cross-exémine the witness, the
court may, if it thinks fit, record the stalement of the wit-
ness, and pass such orders as it thinks fit dispensing with
the examindgtion-in-chief or cross-examination of the wit-
ness, as the case may be, by the party or pleader not pre-
sent or ready as eforesmid.”

+ s apred e e e - e



CHAPTER 18

HEARING OF THE SUIT AND EXAMINATION OF WITNESSES
Introductory

18.1. On the day fixed for the hearing of the suit, the party having
the right to begin is to state hiz case and to produce his evidence in
support of the issues which he wants to prove; the other party can
then state his case and produce his evidence, and may then address
the Court generally un the whole case. The party beginning will,
then reply generally on the whole case. This topic—the statememt and
production of evidence—and the mode of examining witnesses and
recording their evidence is the svbject-matter of Order 18, Most of
the guestions under this Order arise not from any conilict of deci-
sions, but from ptactical needs,

Order 18, rule 3A (examination of pariy)—[New rule]

18.2. We shall [irst vefer to an important point regarding exami-
nation of the parties. The matter was considered in the earlier Report?,
but, as we take a different view, we propose to discuss it again.

18.3. The Fourteenth Report® had recommended that ordinarily, a
party wlo wishes to be examined as a2 witness should offer himself
first, before the other witnesses are examined, The Commission, in
its Report on the Code, however, cousidered it unnhecessary to make
any such statutory provision, It noted that this should be the ordi-
nary rule’, but thought that a rigid provision on the subject would
not be desirable.

Recommendation

184. We think that the amendment recommended in the 14th
Report shouid be carried out. Since the proposed rule will be confined

to ordinary cascs, the hardships arising from special features of the -

case, should not present a problem. Having regard to the persistent
and notoripus malpractice indulged in by litigants in this respect—
malpractice which borders on dishonesty—swe think that the time
has come to insert a statutory provision.

Accordingly, we recommend the insertion of the following rvle
in order 18:—

“34. Where g party himself wishes to appear as a witness, he
shail so appear before any other witness on his behalf has
been examined, unless the court, for reasons to be recorded,
permils him to appear as his own witness at a lgter stage.”

1. 27th Reporc. page 17T, Nofe on Order 18, rule 3.

2. Fourteenth Report, Vol [, pege 340, para 71, last nub-parn.

& OF Gurdial Kawr v Pyperw Stegk, A TR, 1862 Panj, 180, 181,
. 180
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Order 18, rules 5, 8, 9, 13 and 14

13.5. It was nuted in the earlier report’ that the Fourteenth Repor
nad recommended® thal a provision empowering the Judge to dictate
the verbatim recard of evidence should be inserted, and the Code of
Civil Procedure should be brought into line with the more elahorate
provisions contmned in this respect in seetion 256 of the Code of
Criminal Procedore.

The Commission, however, alter some consideration, felt that the
existing provisions were adequatﬂ The present wording ‘under the
personzl direction ... should, in its view, cover dictation,

Point as to tape-recording

18.6. We are, however, of the view' that the matter should be
put beyond doubt. We are, further, of the view that there should be
an express provision to the effect that the evidence should be dictated
directly on the type-writer. Lastly, the law should permit the evi-
dence to be tape-recorded. We recommend an agmendment of rule 5,
on all these points. .

18.7. Order 18, rule 3, requires that when the judge does not him-
self take down the evidence, he shall make a memorandum of the
subhstance of the evidence. Sugh a memarandum is in addition to the
verbatim record kept under rule 5. This ‘dual record’ is, in our view,
not necessary where the Judge takes down or dictates the evidence,
and the rule should, therefore, be modified, accordingly,

18.%. Under Order 18. rule 13. in non-appealable case$, a memo-
rancdum of the evidence is to be written by the Judge. Iere also, dic-
tation should he provided for. Rule 14 (permitting dictation of the
memorandem where the Judge is unable to make the memerandum
himself in appropriate eases) should, in consequence, be omittied.

Recommendation

189 to 18.13. In the result, the fcllowing re-drafts of Oyrdsr 18,
rules 5, 8, 9, 13 and 14 are suggested —

*5, In ecases in which an appeal is allowed, the evidence of each
witness shall be--

{a) taken down in the language of the Coyrt—

(i) in writing by, or in the presence and under the personal
direction and superintendence of, the judge, or

{(ii) from the dictation of the Judge, dictation on the type-
writer, or

{b) recorded mechanically in the language of the Court in the
presence of the Judge”

T. 27sh Kepoct, pages 130, 171, 172, note on Qrder 1§, role §.
2. 1l4th Report, Vol, I, Pages 344, 345, prra 4.
Gf. 14th Repart, ¥ol. I, page 344, pars. $0.
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Revised Order 18, Kule §

g Where the evidence is not taken down in writing by the judge,
or from his dictation in the open court, or recorded mechanically in
his presence, he shall be bound, as the ‘examination of each witness
proceeds, to make a memorandum of the substance of what each wit-
ness deposes, and such memorandum shall be written and signed by
the Judge and shall form part of the record.” _ .

Redeafi of Order 18, Rule 9

9. Where English is not the language of the Court, but all the
parties to the suit who appear in persen, and the pieaders of such
of the parlies as appear by pleaders, do not object to having such
avidence as is given in English being taken down in English, the
judge may so take it down or cause it to be tak\en down,”

Revised Order 18, Rule 13

%13 In cases in which an appes! is not allowed, it shall not be
necessary to take down or dictate or record the evidence of the wit-
ness at length; but the judge, as the examination of each witness pro-
ceeds, shail make, or dictate directly on the typewriter, or cause to
be mechanically recorded, a memorandum of the substance of what
the witness deposes, and such memorandumn shall be signed by the
Judge or otherwise atuthenticated, and shall form part of the record.”

[Order 18, rule 14, to be omitted].

Order 18, Rule 17A

18.14. A situation sometimes arises where, after the close of the
evidence -of a party’s witnesses, fresh evidence is discovered which
was not within the knowledge of the party. The question may arise
whether the party can produce that evidence, The answer should be
ves',

18.15. The Code has no specific provision on the point, and the
matter is governed by practice. Under the Evidence Act, the order’
in which witnesses are to ke produced and examined, depends on the
law relating to procedure. and, in the gbsence of a law, by the dis-
eretion of the Court, The Code of Civil Procedure also containg pre-
vigions® permitting the Court to call or recall witnesses. And the
wide. wording of the relevant rules—e.g, the words “at any time” in
Order 18, rule 14, and the words “at any stage of the suit” in Order
18, rule 17,—suggests that the policy of the Code is to leave a wide
discretion to the Court™.

18.18, 1t is felt that a specific provision dealing with the situation
deseribed above, would be useful. In the rule dealing with additional
evidence :n the appellate Court, we are recommending the insertion
of a provision permitting the production of sdditional evidence which
was not within the partv's knowledge at the time when the decree
was passed. A similar provision, covering the stage before the decree
was passed. would be desirable. it would minimise the number of
applications for additional evidence in the appellate Court.

1. Reation 186, Evidence Act.
2. Opder 165, RBule 14; Order 15, raie 17, . )
% #eo Modkubati v. dAmthalal, A LR, 1947 Bow. 136 {gane ander Order 18, rule 17). -
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Recommendation

18.17. Aecordingly, we recommend that the following new rule
should be inserted in Order 18:—

«17.4 Where ¢ party satisfies the Court that any evidence, nof-
wwithstanding the exercise of due diligence, was not witkin
higs knowledge or could not be produced by him at the time
rohen that purty wes leading his evidence, the Court may

permit kim to produce thet evidence at a laier stage, on

such terms s may appear just.”

[T



CHAPTER 19
AFFIDAVITS.

Introductory

19.1. While the orzl examination of witnesses in Court is dealt
with under Order 18, the next Order—~-Order 19-—empowers the Court
at any time, “for sufficient reason”, to order that any particular fact
or facts may be proved by affidavit, or that the affidavit of any witness
may be read at the hearing, on such conditions as the court thinks
reasonable. But, if either party bona fide desires to cross-examine the
witness, an order authorising the witness to give evidence by affidavit
cannot be made.

19.2, It is now well settled that in the absence of any agreement
between the parties and in the ahsence of an order made by a Court
under Rule 1 of Order 19 of the Code of Civil Procedure, and except
in cages in which an Order iz made for examination by interrogato-
ries or before a Commissioner the witnesses at the trial should be
examined vive voce and in open Court.'.

This rule is modified by Order 19. There are also other provisions
where, in specific instances®, the Court is expressly permitted to act
upon affidavits.

19.3. In general, the litigating public in Indiz does not seem to
have taken kindly to affidavits, and the words “for sufficient reason”
in Order 19. rule 1. seem to have been construed as limiting the dis-
cretion of the Court of exceptionsl cases—apart. of course, from
evidence given by affidavits in support of interlocutory applications
where the diseretion of the Court 1s wider.

19.4. We do not recommend any change in this Order, ag the in-
creased vse of affidavits is & matter dependant mainly on cooperation
of litigants.

1. Of. Waracr v, Wosses, (1580) 16 Clu. I, 109,
2. (ay Ordor 5, rule 18,

(M Order 11, rules 8 to 20.

{6} DOwder 32, rula 3.

(&) Ocder 3 rales 1 oand 4,

(#) Order 39, ruls 1.

$. Of i ent Wosappay. Swapigel A LE. 1059 Mya. 139 (Somn Math Iver J.).

li4
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CaarrEr 20
JUDGMENT AND DECREE

Introductery

20.1. Under Ovder 20, after the case has been heard, the Court
should pronounce juudgment, which should contain a conclse state-
ment of case, the points for determination, the decision thereon and
the reasong for the decision., The Court must state its finding or deci-
sion on every issue. unless the finding upon one or more of them is
sufficient for the decision of the case,

90.2. Under the scheme of the Code’, on a judgment a decree is
to follow. There are detailed provisions as to what the decree should
contain in general, as well as provisions for several types of decrces.
The guiding prineciple behind these provisions is that the decree should
be self-contained and capable of execution without referring to any
other document. or, as has been stated®, the decree is the “mounth-
piece of the suit in its immediate result”. R

Order 20, rule 2

20.3. In the earlier Report®, a point relévant t6 Order 20, rule 2,
was discussed,

Order 20, rule 2 provides that a Judge may pronounce a judg-
ment, written but not pronounced by his predecessor, The Commis-
sion noted that though the word used is “may”, one view is that the
rule essts a dutv on the succeeding Judge, and it is mandatory upon
the succeeding Judge to pronounce the judgment written by his pre-
decessor, and he cannot re-open the whole matter'. But a contrary
view has been taken in some cases. The former view is based on the
ground, that the Legislature did not intend to leave an uncontrolled
and unregulated discretion to the succeeding Judge, and that a duty
is cast an the Judge to pronovnce a judgment in the interests of the
public and to save time.

The view taken by the Commission was that the provision seems

‘to confer a power (and not a duty) but the Code also contemplates

that the power should ordiniarily be exercised. It considered it un-
necessary to insert any rigid rule. No change was. therefore, suggested.

1. £ meetion 2{2), definition and seetion 33 of ' decras™,

2. Rangit v. THahi, 118583} T.LE,  AlL 520, 537 {Stuart [7.4.).

3. 27th Repurt, aote nom Oxder 36, euje 2. :

4. (1} N. Fenkntesuv. ¥, Surmgnagana, A LR, 18539 Andhra Pradech 1613, B.);

iBy Ei;trmt!n v. Abdnl Gany, TLR, 14 Bangnon 1368: A TR 193G Pangonn 47, 149
(F.B:

tey Lochman Prased v, Bum Kighan, LL.E. 33 AlL 238 (Kuox and Karamat Husain I
163
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Recommendation

20.4. In our view, however, it should be mandatary for the succee!:i-
ing judge to proneunce the judgmenst in such case. This will avoid
unnecessary delay. We, therefore. recommend that instead of the
word “may”, the word “shall” should be substituted in Order 20, rule
2.

Order 29, rule 5-A (New)—judgment to inferm parties of right of
appeal
20.5 In order to acguaint unrepresented litigants with the right
of appeal against a judgment adverse to them, it would be desirable
tc have a suitable provision to the effect that the judgment should
indicate the Court of appeel and the time limit for appealing.
20.6. It may be of interest to note that the Fundamentals of Civil
Procedure in the 1SS R. provides—
“The judgment of the court must be legally correct and valid.
The Cowt shall base its judgment only on the evidenee
examined at the trizl. In any event, the jurdgment must
state the circumstances established by the court; the evi-
dence on which the courk’s conclusions are based, and the
reasons for which the court has rejected any evidence; the
laws by which the court was guided; the court’s decision
satisfying or denying the claim in full or in part; the time
limit and the manner in which appeal may be taken from
the judgment. [Rest of the article in not relevantl”.

20.7. A similar provision mavy be useful. To begin with, cases where
both the narties are represented by lawyers may be excluded from
the new provision for mentioning time-limit and manner of appeal.

Recommendation

20.8. Accordingly, we recommend that the following rule should
be inserted ag rule 5A in Order 20—

“5A. Except where both ihe parties are represenied by pleaders,
the Court shell, when it pronounces judgment in g case sut-
ject to appeal, inform the parties present us to the couwrt Lo
which an appegl lies and the period of limitation for fling
an appeal.”

Order 20, r. &, and registered address—Recommendation

20.9, The question whether a provision should be ingerted to the
effect that the decree should mention the address for service (conse-
guential on the proposed addition 6f a rule requiring a pleading to
be accompsanied by the registered address), was congidered in the
27th Report®. but no amendment was regarded ag necessary, We think
that the decree should contain it. We, therefore, recommend that
Order 20, rule 6(1) should be revised as follows: —

“{1) The decree shall agree with the judgment; it shall contain
the number of the suit, the names and descriptions of the
parties, and their repistered addresg and particulars of
the claim, and shall specify clearly the relief granted or
other determination of the svit”

1. Acticle 37, Pradamentals of Ciril Precedars of the U.5.5.R. sud the Unlon Republip

1961,
£, 27th Report. page 171, acte on - 20, r. & snd registered address,
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Order 20, r. 6A [new]—(Last paragraph of the judgment)

9010, Under Order 20, rule 6, a jvdgment has 1o be followed by
2 decree, which is the “formal expression” of the adjudication of the
Court. The Code dues not eontemplate 2 lona interval between the
judgment and decree. But, in practice, the interval turns out to be
long, with the result that the filling of an appeal against the decree
iz delayed, because &n appeal has to be accompanied by a COpY. of
the decree’. We think that this delay could be avoided if a provision
ig inserted to the effcct that the last paragraph of the judgment
should be framed as precisely as g decree, £0 that it can he vsed
for the purposes of appeal. We had. in our Questionnaire®. inserted
a question on the subject, and the suggestion has been generzlly

favoured,

90.11. This last paragraph of the judgment couid, we think, be
used alee for the purpose of execvtion, (though this aspect was not
mentioned in our Questionnaire).

Recommendation

20.12. Accordingly. we recommend that a new rule should be
inserted in Order 41, as follows:—

“gA. (1) The last paregraph of the judgment shall in precise
terms indicete the relief granted.

(2) Where a decree is not draipn up uithin one month of the
date on which the judgment is pronounced—

{a) a party desivous of appealing may appeal without
filing & copy of the decree, and the last paragraph of
the judgment shall, for the purpose of rule 1 of this,
order be treated as the decree; and

(b) the last paragroph of the judgment shall be deemed.
to be the decree for the purpose of evecution, yntil
a decree is drtwn up, and a party interested shall be
entitled to ¢ copy of thef peragraph without being re-
quired to apply for a copy of the judgment.”

00.19 We now furn to a minor matter concerning the couies of
judgmments. Where the judgment is tvped. it would be desirable if
carhon or xerox copies of the judgment are made available on pav-
ment of prescribed charges, We recommend. accordingly. that the
following Tule should be inserted as Order 20, rule 6B:—

“6B. Where the judgment iz fypetwritien, coples of the judg-
ment, typewritten or xerox, shall be made available o the
perties immediately after the pronouncing of the judgment,
on payment of such charges as may be laid down by the
Hig{z. Court, where the supply of such copies is pract-
cable”

1. COrder 41, vude 1,
8, Omestivn 20,
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Order 20, Rule 11

30.14. Order 20, ruvie 11, which deals with instalmenis in case of
money decrees, consists ol iwo parts, Under sub-rule (1}, the Court
can, for sufficient reason, order lhat the money be paid by instal-
ments, or mey order postponement of recovery. This power is fo
be exercised by passing a separate ordey', unless it is incorperated in
the decree.

We think, that is more copnvenient if it js laid down that—
(i} the order should be incorporated in the decree®;
(ii) the power is exercised after hearing the parties who have

appeared personally or by pleader at the last hearing
kefore the judgment.

Sub-rile (2) of this rule authorises the ecurt to make an order
for pavment by instaments efter the decree. Bet this reguires con-
sent of the decree-holder. With reference to this sub-rule, it may be
noted that some locel amendments’ provide, that where the cowrt
pranoses to pass an order for pavment by ingialments, the decree-
holder shall he given an goportunity of being heard but his consent
chould not ke regquired, One result of such an amendment would
be, that the court has to exercise a judicial diseretion, and the order
would be appealable under section 47, as has heén held in rcases
unnder the similar Madrez Amendment®,

20.15. The Commission, in its earlier Report’ considered the
guestion, whether such a change need be made, 1t took the view that
the present provision is a good and just one, We agree with this
view,

Recommendation

2016, In the result. the only amendment required is in sub- 1ule
(1y of Order 20. Rule 11. Tt should be revised as follows:; —

“(1) Where and in so far as a decree is for the payment of
money. the Court may, for any sufficient reason, and after
hearing such of the parfies as were present af the lust
hearing, direct by its decree that pavment of the amount
decreed shall be postponed, or shall be made by instal-
ments, with or without interest, notwithstanding anything
cobrllt:?ined in the contract under which the money ig pay-
able ™

' Order 20, rule 12

20.17. T§ has been suggested by a High Court Jrdge® that clause
(¢} of Order 20, vule 12, should be removed. This sugpestion has heen
made as a measure likely to reduce delaw.

1. Prroanedk v, .i‘itr nn Mk, .l.T.R 1924 Leh. 031.
Thiz wil! maks"+ appes lnhle ag port of decree,
‘*;tr' Mudras and Mo p|| Amendm=its.

27tk Bopart, paea 172, Wole o Order 20, Rule 11,
_.t'll Beport  paeo 142
N. No. 28 {in anawer tu Queation 201,

sSokEw
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20.18. It shouwld, however, be pointed'out that the power to
pass a preliminary decree directing an inguiry as to mesne profits—
which is the procedure laid down in Order 20, rule 12{c)—is a usefyl
one, Of course, it is not obligatory in law—see the word ‘may’ in
Order 20, rule 12. But as possession will he delivered after the decree
the profits for the interval have naturally to be provided for; an
since the parties do not furnish the material for calculating the pro-
fits, it becomes necessary to grant time. Acceptance of the suggestion,
therefore, is not recommended, as it will not be of much practical
utility.

Order 20, Rule 12B (New)—Execution of document or endorsement
of a negotiable Instroment

21.19, Under Order 21, rule 34, where a decree is for the execu-
tion of a document or for the endorsement of a hegotiable instrua.
ment, and the judgment-debtor neglects or refuses to chey the decree,
the decree-holder may prepare a draft of the document or endorse-
ment in accordance with the terims of the decree, and deliver the
same to the court. The court shall, thereupon, cause the draft to'be
served on the judgment-debtor, together with a notice requiring his
objections (if any} to be made within such time as the court fixes in
this behalf. Where the judgment-debtor objects to the draft, his ob-
jections are to be stated in writing within such time, and the Court
shall make such order approving or'altering the draft, as it thinks
{it. The rule, then containg elaborate provisions as to further action,

20,20, Further, as regards suits for specific performance of con-
tracts for the sale or lease of immovable property, the Specific Relief
Act provides'—

“(3) I the purchaser or lessee! payvs the purchase monev or
other stm which he is ordered to pay under the decree
within the period referred to in sub-zection (1), the court
may, on application made in the same suit, award the
purchaser or Iessee such further relief as he may be entitled
to, including in appropriate cases all or any of the follow-
ing reliefs, namely;—

(a) the execution of a proper conveyance or lease by the
vendor or lessor;

{(b) the delivery of possession, or partition and separate
possession, of the property on the execution of such
conveyance or lease.”

20.21. An elaborate provision regarding the decrees for specific
performance of contracts for sale or lease of immavable property was
suggested in an earlier Report® of the Law Commission. The recom-
mendation there was to the effect, that complete relief (such as, pos-
session, ete., reseission, refund of earnest money. ste) in such a suit
should be available by application in the suit itself (instead of in
execution ag at present), and that appropriate provision should be
made in the Civil Procedure Code enabling such applications to be
made and orders thereon and also for appeals.

1. Heetion 29(3), Ypecific Relief Act, 1963,

2.3"Jt-]:i Repurt (Speaific Relial Act), pages gﬂl-aﬂ, 42, para 81, read with pages 8—17,
POIe oo ! Lo !

[ AV,



170

20,22, The matter was considered in the 27th Report, where it was
noted'— :

“[i is considered, that so far as a provision authorising the
making of an application and orders thereon is ::oncern_ed,
section 28 of the Specific Relief Act, 1963 (read with section
29} would be adequate. So far as appeals from such crders
are concerned, the orders, it is considered, would fall within
the definition of “decree” given in section 2(2) of the Civil
Procedure Code, It is thought, that the only specific pro-
vision which is required is to the effect thai the decree
should specify the peribd for payment of the purchase-
money or other amount due under the decree.”

Order 20, Rule 12B, (New)

20.23. We are of the view that where the decree orders the execu-
tion of a document or for the endorsement of a negotiable instru-
ment, the proceedings for sighing the document etc., should e
completed in the very suit in which the decree is passed®

Recommendation

20.24. Accordingly, we recommmend that the following rule should
be added in Order 20 as' rule 12B. : :

[Gf. 0.2), B 84(1)]

»12-B. (1) Where the (ourt passes a decree for the execution
of a document or for the endorsement of a negotiakle ins
trument, and the judgment-debtor neglects or refuses to
ohey the decree, all subseguent proceedings provided for
in this rule shell take ploce in the guit,

" [Cf.0-21, R, 34(%)]

(2} The decree-holder may, on - such neglect or failure by the
judgment-debtor, prepare a draft of the document or en-
dorsement in accordance with the terms of the decree and
deliver the same to the Court.

[Cf, 0.2], . 84(3)] .
(3) The Court shall thereupon cause the draft to be served on
the judgment-debtor, together with g notice requiring his
objections (if any) io be made within time as the Court
fixes in this behalf. . . .
[Cf. 0,21, R. 34{4}]

(4) Where the judgmeni-debtor objects to the draft, his objec.
tiong shall he stated in writing within such time, and the
Court shall mske such order approving or aliering the
draft, as it thinks fit, :

1. 27th Beport. page 172, noteon Order 20, mle 13,
2. Cnaeequentls, Order 21, vule 34 shonld be delsted.
#  As to Order 20, rule 124, soe 27th Report, page 55 and page 172,

g e e

——
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[CF. 0.21, R. 3¢{4)]

(3) The decree-holder shall deliver to the Cnurt a copy of the
draft with such alterations (if any} as the Court may
< have direcled upon the proper stamp-paper if a stamp is
required by the law for the time being in foree, and the
judge or such officer as may be appointed in this behalf
shall execute the document so delivered.

' [OF. 0.21, R. 34(5}]

(6) The execution of a document or the endorsement of a
negotiable instrument under this rule may be i in the follow-
ing form, namely:—

“C.D., Judge of the Court of

(or as the case may be) for AB, in a suit by EF, against

AB”, and shall have the same effect as the execution of

the document or the endorsement of the negotiable instru-

ment by the partv ordered to execute or endorse the same.
[CF. 0.21, R. 34{6]]

(i) The Court, or such Dfﬁcer as it may appeint in this behalf,
shall cavse the document to be registered if its registration
is required by the law for the time being in force or the
decree-holder desizes to have it. registered, and may make
such order as it thinks fit as to the payment of the expenses
of the registration,

s i

+r
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Cuaprer 21
EXECUTION ,

Introduction
911 Order 21 contains detailed rule as fo the execution of
decrees. ;

The body of the Code itself deals with certain matters relating
io execution®, But the deiailed procedure is dealt with in Order 21.
Payments and adjustments of amounts due under a decree must be
certified to the Court to avoid controversies later on. Various modes
of execution are provided for. In practice, attachment and sele are
the most comron, ' e ' :

The rules require an application for execution to be in writing,
and in the prescribed form. Most movables are attached by selzure
effected by a process-server under the authority of a warrant; im-
movables are attached by aH order served on the judgment-debtor,
forbidding him to deal with them. If"the property is not susceptible
of actual seizure from the possessibn of the judgment debtor—if, for
instance, it is a debt payable to the fydgment debtor—a prohibitory
order is served on the person in posseéssion or control.

21.2 Attachment may be followed by an application for its remo-
val by a third party, and the present rules reguire a summary in-
quiry and order, which may be followed by a suit to establish the
right denied in the summary proceedings.

Before attached vroperty is sold, notice must be given to the
parties, and a proclamation issued containing the particulars preseri-
bed. The proclamation must be posted on the court house, Pro-
claimed by beat of drum near the property, and the court may re-
quire publication in a newspaper. The proclamation gives the date
of sale, which must be at least fifteen days in the case of mowvables,
and thirty in the case of immovables after the proclemation has
been published. The sale is usually an aunction conducted by the
bailiff, an officer of the court in ge of property under the con-
trol of the court, and of the process serving staff. The bailiff has a
discretion to refuse the highest bid or posipone the sale, In the case
of mowvables, the property passes at the fall of the hammer, but the
rules governing the sale of immaovables are more elaborate. The
judgment-debtor may secure postponement of the sale if he can
gsatisfy the wcourt that he mayp be able {fo raigse the
meoney to satisfy the decree by sale, lesse, or mortgage
of the attached property, or otherwise. If the property
is knocked down, the successful bidder is required to deposit only
one-fourth of the sale price and has fifteen days in which to pay
!:he b_a]ance. The judgment-debtor may still save his property if with-
in thirty days he satisfles the decree and pays the sucecessful bidder

1. RBection 37, el seq,

172
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one-twentieth of the sale price, Any person inferested may move to
set aside the sale for material irregularity or fraud in publishing or
conducting the sale, and the successful bidder may apply to set aside
the sale because the judgment-debtor had no saleable interest in the
property, but, failing a successful application of the kind indicated,
the sale is confirmed by the court, which may order the purchaser
to be put in possession, Resistance by the judgment-debtor or any
other person acting on his behalf may be punished by civil imprison-
ment, but a person unconnected with the judgment-debtor and in
possession on his own account who has been evicted may apply, to
be reinstated. v ' C '

Order 21, rule 2, and limitation .

21.3. A point relating tc limitation for applieations under Order
23, rule 2, was discussed in the sarlier Report', and should be men-
tioned here.

The period of limitation for an application for certification of
payment or adjustment is 30 days under the Limitation Aet, 1983
article 125. Since the provigion in ihe. Civil Proeedure Code regard-
ing certification is now proposed . io b made more stringent than at
present (by requiring® that the payment should be in the manner
provided in Order 21, rule ¥ as proposed to be amended or that the
adjustment should be proved by documentary evidence); it was con-
sidered that a longer period should be allowed. It was, accordingly,
recommended that the period -should’ be increased fo 90 days’ e
14th Report' recommended that the period should be deleted, but it
was not considered necessary to go so far.

While we agree that the period should be longer, we think that
60 days should suffice, and we recommend® that the Lirnitation Act
should be amended accordingly. AL -

Order 21, rule 2(2) and surefles

21.4. In the earlier Report’, it was noted that under the Madras
amendment to Order 21, rule 2, any party to the swit can certify and
get recorded a payment or adjusiment. Besides this, by the Madras
amendment, 2 perscn who has become a surety as well as legal re-
presentatives of the judgment-debtor are also brought under this
rule. These ‘amendments were consfdered in‘the earlier Report,
but it was felt that it was ennecdssary to adopt themn.

21.5. The Cornmission stated that so far as sureties are concerned,
even now, they fall under the rule!..S0 far as legal representatives
are concerned, section was adeqguate, in its opinion. No change
was, therefore, proposed, on these points,

1. 27th Report, page 177, note an Order 21, rale 2 and limitation.

2. See 27th Report, amendment proposed in Order 21, rule 2,

3. Jf. Limitation Act, 1908, article 174, :

4. 14th Report, Vol. I, page 444, para 28. : o

5. This will necessitate amendment of artiole 125, Limiitation Act 1063,

6. 27th Report, pages 174-178, Xote on Order 21, tola 2.

To (e} Tramet! v, Deoi, LR, 49 Mad. 325. *
{5 Onkermal v. Nrifga, ALR. 1923, Cal. 313,

f—



174

We are, however, of the view that so far as sureties are concerh-~
ed, the Madras amendment should be adopted, so as to make the
position explcit.

Hecommendation

Accordingly, we recommend.that in Order 21, rule 2(2), after
the words “The judgmeni-debior”, the words “or any person who has
bhacome surety for the judgment-debtor” should be added.

Qrder 21, male 5, Mode of transfer

21.8. Under the earlier half of Order 21, rule 5, where the Court
tu which a decree is to be sent for execution is situated within the
same district as the Court which passed such decree, such Court shall
send the same directly to the former Court.

Bst under the latter half of the rule, where the Court to which
a decree is to be sent for execution is situated in another distriet,
the decree is o be sent through the distinct court. It was noted in the
earlier Report’, under local amendments” in case where the courts are
situated within the same State, the decree can he sent for £xecution
to the transferee court directly, instead of through the District Court
as is required by the present rule. The previous Commission, how-
ever, considered that the District Judge would be in a position to
know and check up if the court mentioned is the proper court, and
did net, therefore, favour an amendment.

21.7. We are of the view that the local amendments referred to
ahove are useful, and we do not think that direct transmission of
papers should, ordinarily, eeuse any difficulty. We are also of the
view that in every case of trnersfer of a decree for execution {whether
within or without the State), the decree should be sent to the trans-
feree court directly. But the court to which it iy sent should, if it
has ne jurisdiction, send the papers to the proper court.

Recommendation |

21.7A. Accordingly we recommend that Order 21, rule 6, should
be revised as follows: — -

s T Where 3 decree is to be sent for execution to another
court, the court which passed such decree shall send the
same directly to the former Court, whether or WOt the
former court iz situcted in ‘the same State, but the court
to which it is seni shell; if it has ne jurisdiction to executa
the decree, send it to the cowrt having such jurisdiction.”

Order 21, Tule 11(2)

2L3. Order 21, rule 11{2)(j){ii} provides for mentioning “attach-
ment and sale” or “sale without attachment” in the application for
execution. Tt does not expressly mention simple attachment, The 1ocal
amendment made by the Bombay High Court adds the words “by the

1. 27¢h Ruport, page 179, e oy 021, ¢, B, -
2. See ymendments made by the Allahabed and Bombay High Courte,
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attachment”. Cases of simple attachment may arise when a decree
or debt or money in the custody of a public officer, etc., is to be
attached. It may alsa be noted, that section 51(b} covers attachment
simpliciter' . '

21.9. The earlier Report’ considered it unnecessary io adopt the
Bombay amendment, as the residuary clause in rule 11 would suffice.
“C-'le think, however, that the Bombay amendment could be usefully
adopted.

Recommendation

2194, Accordingly, we recommend that Order 21, rule 11(2) (5311}
should be revised as follows:— .

“(ii) by the attechment, or by the attachment and galg,. or
by sale without attachment, of any property.”

Order 21, rule 14 : .

91.9B. As recommended under® section 148, it is desirable to amend
Order 21, rule 16, to make it clear that it does not affect the pro-
visions of section 146, and a transferee of rights in the subject-matier
of the suit can obtain execution of the decree without 2 separate
assignment of the decree.

Recommendation

21.9.C. Accordingly, the insertion of the following Explanation
below Order 21, Tule 16, is recommended: — ' ’

“Explanation—Nothing in this rule shell affect the provisions of
section 146, and ¢ trensferee of rights in the property whick
is the subject-matier of the suit may apply for execution
of the decree witholtt 4 sepurate assignment of the decree,
eg required by this vule)” :

Order 21 ronle 22A

91.10. With reference to execution of decrees, a point concerning
the eftect of death of the judgment-debtor was discussed in the earlier
Report’, The crdinary rule is, that the sale of a judgment-deblior’s
property after his death, and without bringing his representatives on
record, does not bind his representatives.n%xe Patna High Court has
added 1ule 22A, to the effect that where properiy is sold in execution,
the sale shall not be set aside by reason only of the death of the
judgment-debtar between the dete of issue of the sale proclamation
and the dete of sale, notwithstanding the failure to substitute legal
representatives. But, if the legal representative is prejudiced, the
Court may set aside the sale, The earlier Commission noted the
above position, but comsidered it unnecessary to adopt the Patna
Amendment, ' : .

Awmilys v, Poskupati, ALR. 1051.0al, 48, 50, para 7.

27¢h Roport, page 180, note on 0. 2], r. 11(2) snd Bombay Amendment. .
Hee discussion as to seotion, 146

27¢h Repurt, puge 184, nate on Order 21, rule 224 Patna,

L
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Recommendation

21.11. It appears to us, however, that such an amendment woyld
be unobjectionable in principle, and would also reduce delay, and
we recomimend insertion of the following as Order 21, rule 22-A:—

“22-A, Where eny property is sold in execution of g decree, the

sele sholl not be set gside by remson only of the death of
the judgment-debtor between the date of istue of the pro-
clamation of sale and the date of sale, notwithstanding the
feilure to substitute his lepal representetive in kis place;
but, in case of such failure, the Court may set aside the
sale if satisfied that the legal representative of the
tudgment-debtor has been prejudiced thereby.”

Order 21, rale 24¢3) -

21.12. Under Order 21, rule 24(3), fala process issued by a court (in
execution) should specify the day on or before which it shal] be exe-
cuted. After the date fixed for return, execution is not valid,

- With reference to this rule, a short peint was discussed in the

earlier Report’. The Commission noted that some High Courts had
made local amendments®, which require that the day on ar before
which the process should be returned, should also be .specified in
the process. The Commission considered it unnecessary to adopt this
amendment, being of a minor character.

Recommendation

21.14. Accordingly,  we recommend that Order 21, rule 24(3),
should be reviged as follows:—

“(3) In every such process, a day shall be specified on or be-
fore which it shall be executed, end a dey shall elso be
specified on  or before which it shall be returned to the
court but no process shall be deemed io be void if @ day for

' its return is not specified gs required by this rule .

Order 21, rale 26

21.15. Under Order 21, rule 26(1), the Court to which a decree
has been sent for execution ghall, upon pufficient cause being shown,
stay the execution of such decree for a reasonable time. to enable
the judgment-deblor to apply to the coutt by which the decree was
passed, or to any court having appellate jurisdiction in respect of
the decree or the execution th-ereo}:e tor an order to stay execution,
or for any other order relating to the 'decree or execution which
might have been made by such court of firgt instance or appellate
court if execution had been issued theréby, or if application for
execution had been made thereto. Ungdet‘[’sub-t‘ule {3} of this rule, the
court may require security flom the ‘judgment-debtor, ¢r impose
other conditions, before granting stay,

1. Hes{urdivlv. Emp. JLI. 55 AlL 119; A LR. 1933 All 46 {Pullan Ih
2, 27th Report, pege 183, noie on the 0-21, mls 24(3).
& 3. dee wlvo Civtl Justioe Conimittess Report, {1025); page 406, paragraph 19, o the same
affect. S

| ikt atde iy
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21.16. In the earlier Report, the following observations' were
made with reference to stay (under this rule}:—

“A recommendation has been made in the Fourteenth Report®?
to the effect that where g judgement-debtor applies for
stavy of cxecution under this rule, the court shall require
him o furnish security or impose conditicns under the
rule, before granting stay. This recornmendation was made
in view of the feeling that the courts failed to discrimi-
nate between honest and dishonest judgment-debtors and
thus failed to exercise properly the discretion left to them.
It is, however, considered that the existing provision
should continue, and that making it mandatory would
cause hardship,

Hence, no change is suggested”,

We are. however, of the view that the change proposed by the
14th Report is a salutary one, and should be carried out,

Recommendation

21.17. Accordingly, we recommend that Order 21, rule 26(3)
should be revised as follows:---

“{3) Before making an order to stay execution or for the resti-
tution of property or the discharge of the judgment-debtor,
the court shall require such security from, or impose such
conditions upon, the judgment-debtor as it thinks fit."

Order 21, rule 29
21.18. Order 21, rule 29, runs as follows: —

“29. Where 4 suit is pending in any court against the holder of
a decree of such court, on the part of the person against
whom the decree was passed, the court may, on such
terms as to security or otherwise, as it thinks fit, stay exe-
cution of the decree untfl the pending suit has been
decided” )

21.15. At present, there is a conflict of decisions on the question
whether the decree must he of that eourt which is reguired to act
under this rule, One view is that a court to which the decree of any
other court is transferred. can act under this rule. But another line
of cases takes a narrower view',

The wider view bases itself on the principle that the transferee
court becomes the “court” which passed the decree, (section 37), and
would under section 42, become clothed with the same powers. The
narrower view justifies ilself on the language of the section. which
requires identity of the court passing the decree and the eourt in
which the suit is pending,

1. 27th Bepnrt, page 185, Kate on 021, v 20,
2 14th Repnet Fol T page 440, pata 43,

3. Huo ab Civil Fustice Cnmmittes [1925), Report, page 406, para 14,

4. Bee casea cited in 27th Report, pase 185, 138, note on Order 21, rule 20,
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To clarify the position, necessary change was proposed in the
earlier Report' on the Code, adopting the wider view.

21.20. With this change, we agree. But there are a few other
points which require consideration.

It has becn stated in one of the replies® to our Questionnaire
that this rule is not needed, as the purpose can be served by obtain-
ing a temporary injunction. We have examined the matter, but it
appears to us that the scape of temporary injunctions is different.
A tempaorary injunction is not directed o a court. but to an indivi-
dual’. Apart from that, the rule which relates to temporary injunc-
tions', speaks of property being “wrongfully” sold in execution of a
decree, while an applicant under QOrder 21, rule 29 does not necessarily
assert that the execution is wrongful. One of the objects of the rule
is to prevent multiplicity of execution proceedings, and this object
may be of importance even it property of the person whe is now the
plaintiff is, (in. his capacity as a judgment-debtor), being lowfully
sold in execution,

21-20A. Ancther point made in the same reply is, that the rule
is being abused; but we do not think that deletion of the rule would
be justified merely on the ground of occasionzl abuse. Situations
that have figured in reported decisions’ show that the rule does per-
form a useful role.

21-20B. For example, in a Madras case®, the respondent was the
assignee-decree-holder, and the petitioner was a woman. She was the
plaintiff in a suit, and her suit was for damages against the assignee-
decree-holder, for having broken his agreement with her whereby
he agreed to receive, in satisfaction ¢f the gssigned decree, certain
bonds and to get satisfaction entered up. She desived stay under rule
29, The lower courts took the view that rule 29 did not apply to the
facts, The view was set aside in revision. No opinion was expressed
?nl the merits, but the facts illustrate how rule 29 could prove use-
ul

21.21In another Madras case’, a proceedings before the single

judge was by the appellant bank for an interim order of stay pend-
ing the appeal, with regard to the decree obtained by the respondent.
(widow of the deceased emplovee of the bank), embodying the liabi-
Lity of the bank to pay certain provident fund amounts to the credit
of that employee, The bank elaimed that the deceased employvee was
guilty of malversation of the funds of the institution to a far greater
extent than the claim; and that, therefore, the widow could not cb-
tain such a decree, or at least that she should not be permitted to
« 2Tth Report, puge 1851586, noto on Order 21, rule 29,
. Question 29,
. ATR. I'93R 1Lk 220, 221,
. Oeder 30, rule 1.
8, {a} Maheeh Chandre v, Jogendra, A TR, 1928 {Jal. 222,

(% Merchante Banl v, J1 dmac], AT R. 1963 Mad. 143, 1441,
8. Konrummol v, Moftindwnercemars, A LR, 1936 Mad. 102, 103,
7. Merchants’ Bank L. v, D. 4moal, A.LLR. 1993 Mad. 143.

W D pD e
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enforce the decree and take away the monies pending the appeal by
the hank against the decree in the widow’s suit. No cross-claim by
the Bank was pending, and rule 29 did not apply. But the facts ilius-
frate how. if the situation was under rule 29, it would have been

useful.
2L.2Z. Securty alse cannot be reguired in every case.

As was laid down in a Rajasthan case'—

“While granting stay of execution under Order 21, rule 29, the
covrt should rconsider various circumstances before_decid—
ing that security should be furnished up-to the entire de-
cretal amount of the former suit. Where the former decree
is passed on » morigage, some security is already there.
The court should enquire whether that security is sufficient
or not, If it appears that the security is not sufficient, such
further amount as might be necessary to make up the deffi-
ciency may be asked. Further, it should also enquire
whether it is possible in the earlier suit for the decree-
holder to ask for a personal decree.”

However, it can be provided that ardinarily, before granting
stay of a money decree. the court shall consider if security ought
not be demanded,

Recommendation

21.23. to 21.25. In the light of the above discussion, we recom-
mend the following change in Order 21, Rule 29: —
(i) After the words “a decree of such court”, the words “or g
decree which is ‘being evecuied by such court” should be
inserted®.

(ii} The following provise should be inserted at the end: —

“Provided that if the decree is one for paymeni of money, the
court shall, if it grants stay without reguiring security,
record ils reasons for doing so.”

Order 21, rule 34

21.26. Order 21, rule 34 should be deleted, in view of our recom-
mendation® to insert in Order 20 a rule dealing with proceedings for
the execution of a dvcument or for the endorsement of a negotiable
instrument,

Order 21, rule 41

21.27. Order 21, rule 41. provides for oral examination of the
judgment-debtor in order to find cut his assets. The Commission in
the earlier Report made a recommendation for the filing of an affi-
davit by the judgment-debtor’.

L Moasred v, Safngrain, A LI, 1957 Raj. 219, (Wanchoo (01, and Dave 1.y
2, F. the recomanendulions in the 27th Report.

1. Seo disenssion ag to Opdee 24K rule 128 (Propoaed).

4. 27th Report, pages, 188-189, pote on Order 21, rule 41,



180

The Commission recommended that where a judgmentdebt re-
mained unpaid for 30 days, the decree-holder should be entitled 1o
call upon the judgment-debtor to make an affidavit of his assets. The
filing of such an affidavit was, in the opinion of the Commission,
much more effective than the examination now in vogue, as the de-
cree-holder (at present) attended the examination without any prior
knowledge of the debtor’s assets and liabilities.

21.28, The following sub-rule was accordingly recommended to
be added: — :

*#{2) Where a decree for the payment of money has remained
unsatisfied for a peried of thirty days, the court may, on
the application of the decree-holder, order that the judg-
ment-debtor, or in the case of a corporation, any officer
thereof, shall make an affidavit stating particulars of his
assets; and the power of the Court to make any such order
shall be without prejudice to its power under sub-rule (1)".

It was however, considered unnecessary to make any specific
provision as to the penalty for failure to make the affidavit in such
cases, The Commission noted that the Evershed Committee had sug-
gested' that the notice should be endorsed with z “penalty notice”
under Order 41, rule 5, Rules of the Supreme Court. Negleet to make
the affidavit would, thus, render the judgment-debtor liable to a
process of execution for compelling him to obey it. This would attract
the provisions of Order, 42, rule 7. B.5.C.. providing for writ of
attachment, or committal, :

. Becommendation

2128, We agree with the earlier Commission’s récommendation
regarding the duty to file an affidavit. Further, we are of the view
that a penal provision is necessary, in order {o secure compliance
~with the new duty.

Accordingly, we recommend that the following should be added®
as subrule {3}, in Order 21, rule 41: —

“{3} In case of disobedience to any order under sub-rule (2),
the Court making the order, or any court to which the
proceeding is {rensferred, may order the person disobaying
it to be detained in the civil prison for g term not exceed-
ing sit months, unlesg in thd meantime the court directs
his release.”

Order 21, rule 57

21.30. With reference to Order 21, rule 57, the earlier Report®
considered one point. It was noted, that where an application for exe-
cution is dismissed either by reason of the decree-holder’s default
or aotherwise, the question arises whether an atiachment glready

1. Final Repert of the Committes on Supreme Court Peactice aml Procedure, (1853), Cmd.

paper 8378, puges 143-140G, paras. 453-454 and form of affidevit at page 378. .
2. Thiais in addition to the amendment snggeated by 27¢h Roport in Order 21, rale 41,
8. 27th Report, pages 106-107, note on Order 21, rule 57,

R
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effocied ceases or not. At present, the case where the deeree-holder’s
default entails dismissal of the application is covered, but other
cases are not. (In the fovmer case, the cessation of the attachment
is, at nresent, compulsory). Local Amendments’ to the rule seek to
impose an obligation on the court lo direct, in esch case of dis-
missal, whether the attachment is to be reparded as continning or
nat.

91.31. In some of the locel amendments (e.g. Bombay and Madhya
Pradesh), it is further provided that, in the absenceé of an order to
the contrary, the attachment shall cease. This s intended to avoid
doubls which are felt sometimes as to whether the dismissal was
in fact. for “fault™. C

The earlier Commission, however, considered it necessary to
adopt these amendments, as it was felt that where the execution
application is dismissed (for default), the atiachment nust cegse.

It appeuars to us that there is need for a clarification; and we are
further of the view that cessation of the attachment should not be
automatic. Tt is more convenient if the provision is to the effect that
the attachment should continue unley otherwise ordered. ’

Recommendation

21.32. Accordingly. we recommend that Order 21, rule 57. should
be revised as follows: —

“57. (1) Where any property hag been attached in execution of
a decree, and the Court, for any reason, passee an order
dismissing the applicatiom, the court shall direct whether. .
the attachment shall continue or cease. '

{2} If the court omits fo give such direction, the attachment
shall be deemed to continue.”

Order 21, rule 58

91,33, With reference to Order 21, rule 58, the earlier Report' dis-
cusgsed a number of points, Qf these, the position regarding one of
them has been further examined. The Report considered the question
of making an express provision a8 to whether the proceedingg under
rule 58 et seq and the decisions givean thereon will be binding as
between the judgment-debtor and a third party claiment. The answer
to that gquestion, it was stated, would depend on the guestion—who
are the parties to suit. and what are the matters raised therein?

~ We have examined the position and, it appears to us that the
view taken in the earlier Report® needs no change.

1. €F. the Amendments made by the High Courte of Calowtta, Madiae,  Nagpur, Patua
fic,

2, BeaCivil Justice Committes {1925}, Beyiort, page 100 para 22,
3. 27th Report, pagr 198, )

4, Reference was made to A LR, 1357 AP, 81, .

B. Forarecent degision, sea LL.R. (1086) 1 AlL £01, 108,
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Order 21, rule 66

21.34. A point concerning Order 21, rule 66, which was discussed
in the earlier Report' reguires consideration,

A recommendation had been made in the 14th Report® to the effect
that to avoid the difficuliies caused by mistakes in the estimated
value of the property as stated in the proclamation of sale, rule 66
should be amended on the lines of the Patna Amendment, so as to
provide (in effect) that the court should state merely the estimated
value of the property, if any, as given by the parties, and insert a
statement that it does not vouch for the accuracy of either. It wus
considered by the Comumission in the Report on the Code that it
would be sufficient to adopt a simpler amendment, namely, that the
proclamation should merely contain a statement that the estimated

value is steted.

Recommendation

21.35. We agree with the view taken in the earlier Report on the
Code, but we would suggest a small drafting change in the draft
amendment suggested in that Repoit.

Accordingly, we recommend thet the following provisg should be
added below Order 21, rule 66(2}e): —

“Propided further that nothing in this rule shall he construed
as requiring the court to enter in the proclamavion its own
estimate of the value of the properiy, but the proclamation
shaill include the estimates, if any, given by either or both
of the pariies'™.

Order 21, rule 72

21.36. With reference to Order 21, rule 72, s point was considered
in the earlier Report. A recommendation had been made in the
Fourteenth Report* to the effect, that a decres-helder should be allow-
ed to purchase property unless the court has prohibited him from
doing s0.° The object of the recommendation was to avoid the delsy
that iz frequently caused when the warrant of sale is returned
unexecuted in the absence of bidders. An amendment carrying out
this recommendsation was proposed in the draft Report on the Code

which had been circulated. Coriments received therson, howewer,

emphasiged the need for the court being aware of any proposal by
the decree-holder to bid. The earlier Commission thought, that there

wes force in this approach, and a decision was taken not to disturb

the existing rule,

We have considered this matter further, and have come to the
conclusion that the approach in the ¢arlier Report on the Code was
correct. Hence, no change is recommended.

27th Repork. page 200, Kote on Order 21, mule $6 and deafb rale, page 69,

1dth Foapuirt, Vol. 1, page 454, para 5l

. The first provise 0 be added as recomipuided in the 27th Report, page 69, will stand.
. 27th Report. page 202, note on 0-21, r, 72,

. 14th Report, Vol 1, pages 438, 4567, para 57.

. Bee alao Uivil Justice Commities (1925}, Report, page 410, para, 24,

Giogn d Mg
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Order 21, rule 72

21.36-A. We have considered the more fundamental question it
rule 72 should be retained at all. The object behind this provision is
to ensure fairmess in the auction. The decree-holder, if interested in
purchasing the property himself, can, conceivably, keep back or dis-
courage (or evenl mislead; prospective purchasers. Ordinarily the
fetching of a higher purchase price woucF be in hig interest (as likely
to satisfy his claim without further execution), But, it should not be
forgetten that when he is the purchaser. thizs consideration takes
leave, and he—like every purchaser—would like the price to be low,
To a certain extent, he has a hand in inifiating the sale, though not
so in theory, It is he who obtains the proclamation of sale; and,
though the rule in Order 21 do not s¢ require, it is he who is expect-
ed to assist, and even to guide, the process-serving staff in wvarious
matters concerning execution—e.g. affixation of the proclamation ete.
He also estumates the price. For these reasoms, it is better to keep

the existing safeguard,

Order 21, rule i2A (New)

21.37. A new tule discussed buf not recommended in the earlier
Report’ may be usefully considered at this stage. The Commission,
in that Report, noted that Order 21, rule T2A, had been added by the
High Court of Bombay, to provide that if leave to bid is granted to
a mortgagee, then, as reﬁfnrds him, a reserve price shall be fixed,
(unless the Court shall otherwise think fit), which shall not be less
than the amount dus on principal, interest and costs in case the
property is sold.

The history of the Bombsy rule is interesting. The Subordinate
Judge of Haveli wrote a letter to the High Court of Bombay in 1913,
stating that this was the practice followed in the mufassil and as
the rule could not now be made under section 104, Transfer of Pro-
perty Act, it should be made under Order 34. The Rule Committes -
recommended that the old rule 20 of the Supplementary Civil Circu-
lar No. 11 should be restored.” In the absence of such a rule, the
mortgagee can {under a general permission to bid) recover in execu-
tion the balance from the mortgagor or from his estate, if the amount
lf_lor which the property is sold is less than the principal, ete. due to

im. |

21.38. The question whether this amendment should be adopted
was considered by the earlier Comiission, but it felt that a rigid
provision of such a nature was not necessary. It apprehended that to
a cerfain extent, such a provision may detract from the remedy of
the mortgagee under Order 34, rule & also, .

We have carefully considered the matter, and have come to the
conclusion that the Bombay Amendment is a healthy one. We do not
think that it will detract from Order 34, Rule 6, because the decree-
holder can, hefore secking permission, consider whether the property
is likelyv to fetch the total amount due 1o him.

1. 27th Repnrt, page 202, note un Onder 2, tule 72A {Bombay),
2. Beo disonsgion in Frajiaf v, Venkotgswomd, LL.R. 52 Bom. 459; A LR, 19228 Bom. 127,
125 (Marten, C.7. and Blackwell, J.).

b
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Recnmmelld;ation

21.39. We, therefore, recommend that the principle of Order 21,
Rule 724, as inserted by the Bombay Amendment, should ke adopted,
Apart from the general rule’ requiring the decres-holder to obtain
leave io bid, it is our intention that for the special case ol mortgagee,
leave should be required as above.

The following new rule is, accordingly, recommended—
“94 (1) A morigagee of immouvable property shall not bid

for or purchase property sold in execution of a decree On .
the nortgage, unless the Court grents him leave to bid jor

or purchase the property.

(2) If leave to bid is granted to such morigagee, then the Court -

shall fix a reserve price as regards the mu‘rﬁgugee, and, un-
less the Court otherwise directs, the reserpe price shall be—

(a) not less than the amount then due for principal, tnte-
rest and costs, in Tespect of the mortgage tf the pro-
perty is sold in one lot; and

{b) not lesg in respect of each Iot (in case tThe property
ig sold in lots) than suck sum es shall appeal to the
court to be properly attributable to thet lot in rele-
tion to the amount ihen due for principal, interest
and costs on the mortgage.

(3} in other respects, the provisions of sub-rules (2) and .3)
of rule T2 shall gpply in relation to purchase by t
decree-holder under that rule” —
Order 21, role 83—period of imltetion

21.40. An application to set aside a sgale on deposit under Order
21, rule 89, has to be made within thirty days of the date of sale.

It has been stated that this period cgroves to be too short in practice, -

and ofien causes hardship inasmuch as the judgment debtor cannct
arrange for moneys within that time. Banks take a far longer period
than one month in sanctionihg advances, and it has been suggested
that the period should, therefore, be increased. We find some force
in this suggestion, and are inclined to accept it. No doubt, the law
should take into account the position of the purchaser also; bub,
since five per ¢ent of the purchase money hes to be paid to him
under the rule, no serious prejudice is likely to be caused to him
by an inercase in the waiting period.

'21.41. Since section 5, of the Limitation Act does not apply to
appiications in execution, a change in the law i3 needed if the above
hardship is to be removed. :

1. Order 21, MBule 72,
2. Limitation Aot, 1863, article 127,

| e B
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As to the direction’ 1n"{r.rhlél-|1"t]ib 14w ‘shotild Be amended, theke
are two alternatives, One .alterpative. is -to. give the court a power
to extend the period of limitation, ubject,: of coursg to some maxi-
mum. The second alternative would be to increase the period—30
days—to, say, sixty days, The Arst'aiterfative coultt e achieved by
inserting a:proviso somewhat bn t}:u: fo]lowlng lineg—

“Provided that,;. where the Cmurt ic - gatisfied that the appiuca—
tion could not; tor TeAKONS 'beﬁmd the control of the
0. judgment debtor, be minde¢ within the period prescrihed
~h-iniiig that behalf' by the Lamikation Aci; 1963, the Court.may,
by order and for reasens do'be recorded, extend the said
period by such further peripd as may be specified by it,
so however that the preseribed ;pericd and the extended

period shall not exceed srx.ty days in the aggregate ”

The second alt;ernatwé coudd " be auhw.red by amendmg article

127:0f the: Lmutat‘ibn Act Wc p-refer the semnd altsmatwe whlch
is. s:mpler

| L R T
21.42. A.lthough the problem Jhan, arisen wlth rcferencc to appli-
cetions by the judgmeni-dedtor; the imended pericd has to cover ali
applications, (i.e. those undet' Ovder-i21,.zruls 20-81 also), because
after the proposed amen t, the court will bhave te wait in every
case for thé' increased per 10 beforc mnﬁrxmng the sale:

Recommendption, o S

T
o 2LA42AL . Accurdmgly; mxrncnmmmd tha'mn the Limitation Act,
1963, in the Bchedule, in - the ssoond .chlumn against entry 127, for
th:ed w:ards “thirty days" the woerdd: 1'mxty days” should be substi-
tu

R TR
I 1 E S AR

21 43, With' hfet’end! tor Ordey 21 mle 90 thc éartm Rbport dis-
cuzsed® ene point, A recommendsation had been made in the Four-.
teenth Report® to the effect, tha,t a person applying.to:sebiaside the
sale under Eule po sh;:pld to devosit an amount not’
exceeding 124 per cent nf m}ﬂ p.rlce”whmh ‘amount ‘can be
utilised for awarding costs if’ t p%;ﬁ:afloﬁ tails. But the Commiis
sion {in ite Repont.on the. Cmie.') -stated that as the amount of such
costs would :not e very lstgc 3t Hua-unnecessanv to carry out this

recommendation. IR
Recommendation e g
[ I L R oteRe
21.43A. We have exammed atter further, and have come

to the conglysjon that the rg tion made in the 14th Report
need not be carried out. We agree The view taken in the Report

_on- the Code,

1. Tu be carried out in the Limitation Act, 1963,
2. 27th R port, page 205. Notr on Ordep.2],-ziHle 90 snd deposit.
8. 14th Report, Val. I, pages 454, 45%. para BI. .

L/B(D)220Mof LI&UA— 14 .

il

L e ———



188

Order 21, rule 90, and absence of atiachment

9144, Ancther point concerning Order 21, rule 90, which .was
discussed in the carlier Report may be noted.?

The Commission noted® that the guestion whether absence of, or
irregularity in, attachment is, 8 defect in the ‘publication or conduct
of the sale’ within Order 21, rule 90, had been discussed in several
decisicns. At one extreme was the view that attachment is not neces-
sary at all, before sale. At the other extreme stood the view that sale
without attachment is void. A third view was that want of attach-
ment is an “irregularity” but it is not an illegality in publishing or
conducting the sale. According to the fourth view, a sale is not a
nullity merely because of a defect in the attachment or want therect,
but, i it causes ‘substantial injury’, it can be set aside under rule 90,

The Commission thought that the last view was the correct one.
The object of attachment (it stated) is to bring the property under
the control of the court, and, in the case of immovable mﬂy,
one of the requirements is that the order of attachment 1d be
publicly proclaimed. The main ohject of the proclamation is to give
puglicity to the fact that the sale of the proclaimed property is
in contemplation, The publication of tive attachment, is, fhus a slep
jeading up to the proclamation of the sale.

The Commission also considered the gquestion whether it was
necessary to insert a provision to clarify the position on the sub-
ject. In fact, in the draft Report which had beern circulated, an
Explanation had been proposed to rule 50 to the effect that absence of
or defeet of an attachment shall be regarded ag an irregularity under

this Rule. After some consideration however, it was decifled that no
such provision need be inserted,

91.45. It appears fo vs that to put the matter beyond doubt, it
may be advisable to insert a specific provision on the subject and the
provision should be to the effect that mere absence of or irregularity
in gtiechment skall not be o grouad for setting eside the sale.

Recommendation

21486, Accerdinglj', we recommend that the following Explanation
should be insexted below Order 21, rule 90—

“Explanation—The mere absence of or defect in attachment of
the property sold shall not of steelf be a ground for getting
aside o sale under this rule”

Order 21, Rule %2(3)

21.47. The guestion whether an auction purchaser at a court aune-

tion, on finding that the judgment debtor has no saleable interestin
the property sold, has a right to sue for a refund of the purchese
money on the ground of failure of consideration, has pr to be a

cantroversial orte.

1. 27th Report, page 208, note on Order 2.
2, (. Ovder 21, rule B4.

D wgm TRl o
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Three different shades of view prevail on the subject—
(1) No such right is available.
{2) Such right is available.
(3) Such right is available, but only on limited grounds.

21.48. The first shade of view is represented by a full Bench deci-
sion of the Andhra Pradesh High Couri, which 5!201(13 that the aue-
tion-purchaser cannot, after the confirmation of the sale, maintain
an agglication for setting aside the sale on the ground that the judg-
ment-debtor had no salegble interest in the property sold.’

Referring to Order 21, rule 92, the Court held that after the sale
is confirmed, and had become absolute, the auction-purchascr is pre-
cluded from bringing a suit to set aside the order confinming the
gale. It was slso held that Order 21, rule 93 empowers the purchaser
1o app'y for payment only in cases wherc the sales are set aside
under rule 92, Here the rule differs from section 315 of the Code of
1882 (its predecessor), which contained the provision that ¢ven when
it wag found that the judgment-debtor had no saleable interest in
the property sold, the purchaser could receive back his purchase
money. This was omitted in rule §3.

The Court held that—

{(a) There is no scope for inveking the doctrine of “money had
and received” since it could not be postulated that the
executing creditor received money which he had no right
to do, and, by a legal fiction, the receipt by him was for
the use of the plaintiff,

(b} If no one had guaranteed the title of the Judgment-debtor
10 the property sold under a legal protess and the pur-
caser had purchased only the judgment-debtor’s interest
therein for what 3 wag worth it could not be predicted
that therc was any failure of consideration for the purchese
of that, or that the judgment-creditor either unjustly or in-
equitably had¢ withdrawn the amount deposited by the
purchaser. The question of failure of consideration would
arise only if there ‘'was & convenant of title. In the absence
of it, the ]pﬁnciple of money had and received would be
imapplicable, and the suit for return of money cannot be
sustained on that ground.

{¢) “Sales in invitum” do not involve a covenant of title,
(d}) The purchaser accepis the property with its risks, and the
rule of “caveat emptor” applies to these cases.

(e) As a necessary corollary, be has no right of recovery of
the purchase price, except as contemplated by the provi-
siong of Order 21, Rule 91 read with rule 93

1. Swryskanthemmd v, Derayge, ALR. 1945 AT 230 (F.B.).
8, Tu the same effect i Ngryon Piflal v. Gopalon, & LRk, 1987 Ker. 145,
L{B{D)220Mof LIECA—14()
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31484, The Court thought that porhaps’ the reason why the
legislature (in enacting the Code .of 1908).thought it fit to take away
the remedy of suit and to limit the scope of the relief envisaged
was that the right of suit involves -delay, ‘uncertainty and often
hardships to execution creditors, apg that the guick and. lnexpen-
sive remedy provided hy the said rules afford adequate ‘and equi-
table relief to the purchaser, by gllowing hu,n to get out of the diffi-
culty before the confirmation of salg- .

Bu; the cight to recovér the au’éﬁon fn'lce Intrease ﬁf frdtid’ a!nd
: mlsrepresenta’clon ‘whici had indﬁoed the purchaser to baw:tha pro-
perty, stands on a different footiig’ Suth sales werk hedd@ to' £all
cutside Order 21, and WDUld be wi the prowsmns of the Indlan
Contract Act.

21.48B. As regards the second shade of view, reference ma.y be
made to a Madras Full Bench case’ovivch sirikes a divergent nofe,
Ramesam J., (who dehvened the judgment af the Fulla.Bmch),
observed: - T T AT

“Tak}ng the first: quéstlon viz whethey thc respondent’ iz
entitled to a refund’ a}’n all’| vent by way "of ¥ suft, th‘eq ugs-
tion depends upon the ripht of the pattﬂes a5 t
out of the circumstinces of the cake,” and nof upon
whether a provision for such a puit is, made,m the Civil
Procedure Code. The Civil Procedure Code iz ‘2 “Céde of

" gbjective law, and cannot create rights of setion~—though
it may recognise thamsor take them+ away, Forgetting

. for a moment gzl] techhicalities. and the Lodes of Proce-
dure, one would think lon ghie . facts that the auction pur-
chaser shuuld have a right ofi getion .for ,meomey had and
received.” , .

M- S '
21.48C. A Calcutta'case’ contains- dlscussmn mhlch represents
both the second and the third! shades -of view. The Court, while
referring to the situation of the auctiom-purchaser,. and the argu-
ment’ that he- should have & right. ot suit, observed—+ . :

“If he did not passess sugh d’kight, he #'bE exposed to
loss resulting fro frg : *ﬁanmpﬂ* &'sale between
an execukion creditor ‘tHe' udgmeﬁt déhlfor and_yet
_remain  with ut redr Bu‘: agamst Jo " sustained  in
such circums nces 'ﬁ es nut /é him defence-

+

41

less, and the auction ‘ﬂhe purchase
price which he had pai cah brmg hittiéelf within the
equitable principles whiclk justify a suit for mopey had
and received upon the und that, it is uncomnsciousable
© that the Jefendon mmn the tiorey ds agsinst the
plaintiff, That, T ink is ’the‘ true position df the auction-
purchaser under :the law: izpon principle and.; apart from
eny statutory' right Which he ‘may ptssess.’ There is au-
thority‘ klsg for the view that where an aucmn-purchaser

#&E‘w
-a___-a;

1. Mucha Koundon v. Kolzra Kundan, A.1R. 1938 Mad, 50 []E' ..
2. Risher cove, v. Manik Moz, A LE, 1996 Cali 071, Dily
3. See Dorad Ally Khan v, Abdool Azecs, (1687) 3 Cal. 806,5 LA, 184(F.0.),

e
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at a Court sale has suffered loss through the fraud of the
execution creditor oy the breach of any duty which the
execution creditor owes to the auction:purchaser, he is en-
titled to receive compensation for the loss which thereby
he has sustained.'”-", ' '

Recommendation L .

21.48D. Whatever be the correct view on the existing language,
it appears to us that something should be;done to improve the posi-
tion. No doubt, to permit the aucticg-purchaser. to sue for retund
from the decree-holder, is fo add to the troubles of the decree-holder,
and thus to delay execution, But that seems to be the only possible
alternative. As ‘between the decree-holddr and the auction-purchaser,
if some one has to suffer, the former shewald suffer.

It may not be feasible for ‘the court to inguire into the title of
the judgmeni-debtor (at the time of the proclamation), in an elabo-
rate manner;. but thal does not angyer the basic guestion, namely,
when z sale held by &8 Court and-gulmipating in a certificate issued

by the court is held to be a nullityt.é,fpr, awant of title, by reason.of a -

defect discovered after expiry of thg. period for making objections

under rule 91 etc., is it justice to dispose of the purchaser’s grievance. -

by saying that the puurchaser purchased the property at his peril?
The déeree-holder sgould - re-tmburse -hipp-for the loss suffered by
hitn, because 1t is the decree-holder. 4t whose instance the sale was
held The abstract prineiple that there is no warranty at court sales
fails to wield a just result in this case. R

The auctiorepurchaser should hawe a.right to. sue the decree-
holder, Where a - third party- challenged ithe judgment-debtor’'s title
by filing a suit against the auction prrchaser the deecree holder and
judgment-debtor should be necessary parties, arid - that suit the
court shell direct the decree-holder to refund the money to the
auction-purchaser.’ [

If such a decree is passed, the original execution proceedings
shall be revived at the stage where the sale was ordered, unless. thg
court otherwise:directs, This provision is necessary to aveid compli-
cations as to limitation, . . RV . '
Becommendation - T

21.49. We, therefore, recomthend {hat the following sub-rules

“(8) Where g third party | chﬂl!}@es _the judgment-debtor’s
title by filing o syit rst the auctian-purcheser, the
decree-holder and the. ju gmm?&%
parties to the suit; ’

(6) If the suit referred to in sub-ryle 5 iz decreed. the cowrt
shall, direct the decreg-holder to refund the money 1o the
aunction-purchaser, and, where such an order is passed, the
edecytion orocesdings in which the sale had beer held
shall, unlass the court otherwise directs, be revived at the
stage af which the sole was ordered” '

1. Hen Dugat Krishna Naskar v. Awsires Lol Dos, (1802) LL K20 Ual. 370.
2. Paorvathi Awmwd ¢, Govindasams Pillgg, (1916). 1.1 3. 80 Mad. 802,
3. Balvant Beghunath v. Bula, A.LR. 1922 Boni. 203.

tor-shall be necessary

LRI

IR B T LIE



190

Order 21, Rule 102

21.50. With reference to Order 21, Rule 102, the earlier Report’
discussed one point. Order 21, Rule 102 provides that nothing in rules
89 and 101 shall apply to resistance or obstruction, c¢ic. by a person
to whom the judgment-debtor has transferred the property after
the institution of the suit in which the decrse was passed or to the
dispossession of any such person. The earlier Commission noted that
the words “a person to whom the judgment-debtor has transferred
the properiy” had created a conflict as to whether an involuntary
ssle is caught by these words. One view is that they are cavght. -1

Tt has aisc been held that the proper remedy of such a person is
to raise the matter under section 47, amd that he has no locus standi
10 maintain an application under rule 100 or to sue under rule 1034

A contrary view, however, has been taken by the Patna High
Court,' on the ground that since old section 333 of the Code of 1882
was adopted at a time when the doctrine of lite pendente had not
heen extended to a transfer in execution, rule 102 cannot be given the
extended interpretation which section 52 of the Transier of perty
Act had received.

21:51, The previcus Commission, however, did het suggest a
change, as it was of the opimion that the fermer view could prevail.

Recommendation

21.51A. We agree with the previous Cornmission that the wider
view will prevail, but we would likee to codify the view. Accordingly,
we recommend that the following expianation should be inserted be-
low Order 21, Rule 102—

“Explanation—In this rule, ‘trensfer’ includes o transfer by
operaiion of law™.

Order 21, Rule 103

21.52. Under Order 21, rule 103, a party (not being a judgment-
debtor) against whom an order is made under rule 98, rule 99, or rule
101, may institute a suit to establish the right which he elaims to
the possession of the property; but, suhject to the result of such suit,
if any. the order shall be conclusive. The period of limitation for such
st ig one vear’. Now, the gquestion to be considered is. whether it
is necessary to instifute a suit within one year, or whether a decision
in a pending suit can be availed of, if it involves the same question.

. 2%¢h Tleport, age 200 note on Oeder 31, Rule 102,
. Nagedra Noth v. Bcm Krishave, A TR, 1830 Cal. 209,
. Bepin Chandre v, Ham Chandre, ALE. 1930, Cal. Toun
Khem Chond v, Mool Chand, A.LR. 1934 Lah, 457,
Rajarainanm v. $heibh Hossn Bi, A LR, 1526 Mad. DES.
. {a) Hariher Prasad v. Lathenlal, A,LR. 1935 Pat. 230,
By (lunme Dsrga Prasad Rao v, Krishes Aao, LL.EB. 24 T'at. 685: A LR. 1046 Pag. 134,
7+ Artielo 11, Limitation Aot, 1908 end eorresponding artiole in the 1063 Ay,
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According to one view, the policy underlying Ovder 21, rule 103, Civil
Procedure Code is to have speedy settlement of the question of title
raised in execution—sales, and what makes the order conclusive
under Order 21, rule 103, is not the failure to institute a guit, but the
failure to have the right established. Where a suit or an appeal al-
veady filed by the claimant is pending at the time when an order
ander Order 21, rule 98, C.P.C. dismissing his cleim is made, it is
not, according to this view, obligatory to file a suit under Order 21,
rule 103.

Two single Judges' decisions of the Madras High Court'-* tock
this view, hoiding that the institution of a suit under Order 21, rule
103, is not the only remedy agsinst the Order under Order 21, rule
98, and that the rule only contemplates the establishment of a right
to the property to supersede the order. But these decisions, it has
been stated® should be deemed to have been overruled by the Full
Bench decision of the Madras High Court,® which has held that the
provisions of Order 21, rule 103, are mandatory, and the decision in a
claim petition is final unless the party aggrieved takes the course
indicated in the rule by instituting a suit,

2153 In a Calcutta case® the Court stated that Order 21, rule
103, does not at all refer to the hecessity of obtaining a decree of a
court within one vear, and all it requires is the filing of a suit within
one vear. It was held in the Calecutta decision that the summary
order was superseded by the decree passed by the trial court in a
pending suit within a year,

In the Madras case of 196%°, it has beet observed that the Cal-
cutta decision would lead to an anomalous result. If the passing
of the decree is delayed beyond one year by one day, the party
would suffer through no fault of his own,

21.54. In this state of the case-law, it is necessary to make a
clarification. The Madras view and the Calcutta view represent
partial truths, On the one hand., the Calcutta view may, it is true,
lead to_difficulties where the judgment of the court of first instance
is given within a vear, but the proceedings are prolonged by reason
of appeal and the appellate judgment is pronounced beyond the
perind of one year. But, on the other hand. the Caleutta view has
the merit of avoiding duplication of proceedings, because it is illo-
gical to expect a person to file another suit when he has already
filed a suit for the very relief coniemplated by the rules. The whole
difficulty is caused by the rigidity of the present provisions, whose
langvrage leaves out of consideration a situation where a suit is
already instituted and pending. That lacuna should be remedied’
by providing that where the person affected has already mstituted
a suit to establish his right, the order shall be subject to the result
of any such suit.

. Palanippa v. Remaswemy, A LR. 1957 Mad. 582,

. Uagunenatk v Pedrn Sowre, AR, 19530 Mad. L1 (1949) ML LT, 256,
. Hearanmoan v, PGS, Modeliar, ALR. 1060 Med. 184,

. Secthamma v. Kotareddi, A LR, 1060 Mad. 585 (F.B.)

. Gapirem v. Sepandtlel, A LR. 1980 Cal. 580.

. Suprap 4

_.ISimj]u arpendwmen t may be desirabie in Order 21, rule 63, which coptaine an auslogrenus
prm-mnn.
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Recommendation

21.55, We recommend that Order 21, rule 103, should be revlsed
sp as to read as follows:—

“lUs. Any perty not being a Jmadgment-deb'mr agamst. whom
an order is made under rple 88, rule 99 or rule 101 may
institute a suit to es&abhsﬂ;the right which he claims to
the present possession of.praeperty; but, subjeet to such
suit (if any), and subject to the result of any suit which
may be pending on the daie on which the order is made

and in which such n\qht rig i . issue, th,e order shall . be:

5}1

conclusive

0.21, Rules :04.105 (New)-Hepring of 'gzecution Proceedings.

21.56. It is now well settled thai uw: to the non-applicability
of the provisions of section 141 to kxecrtion nroceedmgs, Order 9,
also does not apply to execution procé dings ‘The résult his’ been
that the courls have found it difficult {1 décide the ¢ircumstdnced in
which an application for executiin’ can ‘be dismissed for non-ép-
pearance, or. if a court has dismissed -an. application for noh-appear-
ance whether the court, in the. absence of ‘any specific provision te-
garding the restoration in the CPC ‘restone such application. They
canngt -be restored undez O. R. 8, ss thats. rizle doe.s not appl-sr o
exeeution proceedings, - . P

The situation has been proposed to be dealt with by the earher'

Report® where two new rvles were inserted to deal with the bear-
ing of applications for execeution. We agres with this recommenda
{ion. No other ‘amendments are: nems:arv in this regard.: -

1. Sipilar amendment be mude in Order 21, Bule 83, :
2, 27th Report, page 72, draft 0- 21, R. 104-105 (New), aud disoussion st paga 210,

S
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| CHAPTER 22
DEATH, MARRIAGE AND INSOLYENCY OF PARTIES

Introdunetory : S ©o . _

22.1 Various “incidental proceedings” are dealt with in Orders
22 ‘to 26. The first is dealt with in Order 22 relating to procedure
in Buits ‘when a party dies, marries of! becomes insalvent, or where
otherwise there is an assignvhent df the interest of a party in the
subject-matter 0f the suit. These ruled’ were originally 'taken from
the Common Law Procedure!-Act'lgnd frétn the relevant Rules of
Courts in England. s e -

Scheme of Onrder 22 . P P -
22.1A Very briefly stated, the schere of Grder 22 is as follows

so far as the effect of death is conodrnell: The mere death of a party
does not cause the suit to abate, if the right to sue survives. But,
if the right to sue survives gnd a petty dies during the pendency. of
the suit, an application must be M dé;_b.yithin: the prescribed peripd” .
to the court. to make the legal representative of the deceased person
a party to the suit. If this is not)dele;theasuttabotes,—hot vby Yegtonr !
of death only, but by reason gof death of the party followed by non-
substitutjori of hiz Jegal replesentatizél’ Primarily, the suit abates
“so far as the deceased plaintiff is qoﬁpjéfx‘,l d” pr “as against the de- |
cegsed defendant, as the case miary"be”—-ﬂ_fljder{%?‘l, rule 3(2) and ruyle..
4(2), But, if the nature of the ca j‘ action is such that- apit ;,
canniot proceed by or agalnst fhe survivinhg ;Eaintiﬁs or defendants, ;'
the whole suit may abate, Elen WPl gbatement, the swit ¢an be
revived by making an apoli¢ation ¢ the ¢oirt to set aside the abate:-
ment for sufficient cause. Thy applicatict for the purpdse must pe
made’ within the prescribed’ pericd; thé court has, however. power
to cbndorie delay in making fhe application, P

~ This Orde; also dea]sB rith the effect of Emrriage_ and ingol-
vehey on pending suits” Byt .these® gravisions do not cause  much
difficulty in practice. It is thé ﬁﬁgri&as a5 to the offact of desth
which are important, and we - shall doel: with a few of thermi which
have caused difficalty. - -1 cath, " an’) o o 0 T .
Order 22, mile &—powey to rdlax" Whelher 'siloudd be Fiven |

.. 22.2. The first point concedns Order 22, rule 4, vnder Which mor. -
substitution .of a legal. represeptative-dmpds 10 gbatement iof the sult.
The question whether the Court shpuld/ in.-a proper - case. -have -
power to grant jexesption in .respett-of the: requirenrenit .ofvsubsti- -
tution of the legal representative: wws-considered  in the - sarMer
Report®, The Commission noted that local amendments giving -
such power had been made by the High Courts of Celeutta, Madras,

1. Commoin Law Procedure Aet, 1854(15 &' 18 Viose. 6.
2 . e . e . .
. sﬂ?:l:stmns as to limitation aré governsd bj' tle Limitation Act, 1983_,:bec Pamgraph
3. 27th Report, pagea 210-211, Note on Order. 22, rule 4. Ralaxstion of,
1 .. 143" N ’
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Orissa. etc. in respect of a defendant who has failed to appesr and
contest the suit. It however, felt that such a change should not be
made, as it would impinge upon the rule that litigation should not
proceed in the absence of the heirs of a person who is dead. These
local Amendments were not therefore, adopted,

22.3. We considered the matter further. At one stage we were
inclined to add sub-rule {4) in Order 22, rule 4 as follows: —

“(4) The Court, whenever it seems fit, may exempt the plain-
tiff from the necessity to substitute the legal representa-
tive of any defendant against whom the case has heen
allowed to proceed ex parte or whe has failed to file his
written statement or who, having filed it, has failed to
appear and contest at the hearing, and the judgment in
suich a case may be pronounced against such defendant
notwithstanding the death of such defendant, and shall have
the same force and effect as if it had been proncunced
before the death took plece”

22.4. We have however, come to the conclusion that any such
amendment would amount to passing a decree against a dead man
and would be wrong in principle. Hence no change is recommended.

Order 22, rule 4 and ignoranee of death

22.5. On the death of a party, the plaintiff is, under the rules,
required to move for the substitution.of his legal representatives.
The application for substitution has to be made within the time
prescribed by the Limitation Act'. On failure to do so, the suit
abates. Now, when the plaintiff is ignorant of the defendant’s
death, there may be delay in making the application for substitu-
tion of his legal representative. and the question whether the delay
due to such ignorance should be excused for the purpose of limi-
tation has arisen in several ceses, it being competent to the court
lo excuse delay under section 5, Limitation Act, 1963, provided
there is sufficient reason.

How far ignorance of the death of the party concerned is a
sufficient ground, would depend on the facts of each case®”,

22.6. It was_for the last-mentioned reason that the earlier Com-
mission, in its Report on the Code} after discussing the position as
above, considered it unnecessary to make an express provision as to
ignorance of death as a sufficient ground. At one stage we were
inclined to think of a solution wheteunder due regard could be had
to the fact of ignorance of death, while considering an applieation
under section §, Limitation Aet, for comdonation of delay in respect
of an application for setting aside the sbatement. This could be
Eieved by the insertion of the following sub-rule in Order 22, rule

1. The period f27 subatitntion is 90 days {srkicle 120, Limitation Act, 1863}, and the perind
for application for sotting aside the abatewient iu 60 days (nrticle 12]1) Limitation Act, 1963,

2 (a) Unionof Indic v, Bom Charax A LE, P0643.0. 215, 22¢;
tht ALR. 1061 Sim. 257,
2. Alro (1969) 6% Punj. L.R. 956, eited in the Fearly Digvet,
4. 27th Report, page 210, Xote on Order 22, rule £, and (gnoranve of death.
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“Where—

(a) the plaintiff was ignorant of the death of a defendani, and,
could mot, for thet reason, make en gpplication. for subs-
titution of the legal repregentative under thiz rule withir
the prescribed period rs provided in the Limitation Act,
1963;

{b) the suit has, in COMSEQUENCES, gbated; and

(c) the plointiff epplies for setfing uside the abatement and
alse for admission of that epplication after the prescribed
period under section 5 of that Act on the ground that he
had, by resson of such ignorance, sufficient cause for not
making the appiication within such period;

the Court shall, in considering the application under the said
section, hgve due regard to the fact of such ynorance, if
prove 4.

Recommendation

227. But we are separately recommending a new rule’ which
imposes a duty on the pleader to inform the court about the death
of a party. Hence a provision as to the effect of ignorance is needed.

Oﬁ!tﬁ' role 4-A (New) {Appoiniment of person to represent the
& .

228. In the earlier Repdrt’, a suggestion received from the
Calcutta High Court for the insertion of a provision ta deal with
cases where the legal representative of a deceased party was not
traceable, was also considered. Reference was, in this cotinection,
made to Order 16, rule 46 of the Rules of the Supreme Court—
now Order 15, rule 15 of the R.S.C. Revision (1962). The adoption
of a somewhat similar provision was suggested in a judgment of
the Caleutta High Court’ also, and the suggestion was repeated in
another case'.

236 The FEnglish rule on the sybject is intended to cover two.
cases; first, where litigation is intended to be started but there is
no “personal representative”, and secondly, where litigation has
already started, and then a party dies and there is no personal re-
presentative. History of the English rule is discussed in a judgment
of the Court of Appeal’, and the undermentioned authorities' °
discuss the practice under the English rule.

29 10. The earlier Commission, after considering the above mate-
rial, came to the conclusion that such cases would not be many, and,
therefore, the provision suggested by the Calcutta High Court need :
not be inserted,

L See Onder 32, rule 104 {New) {propossd); pars 22° 22, infra.
2, 27th Report, page 211, Note on Ooder 22, rule & and legsl reprosentative not traceable.

2. William Hareld Gibis= v, Deds Prasad Roy, (decided on 17-2-1950), 85 Calowtts Taw
Journal 280

1. In the Goods of Golam Nabi Maggo dated 15.5-1961.

5. Pural! v. Lowdon Passenger Tranaport Board (1037) 1 All E.R. 473, 478 (Court of Appeal)
0. Lean v. Afeton (1247} 1 AN E.R. 261. .

7. Halabury, 3cd Bdn. , Vol. 16, pp. 121,134, 393, {snd Yol. 8, pags 176 for Cnnty Copta},
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22,11, But it apears to us that such a provision would be useful.
With increasing urbanisation and growing complexity of sopiety,
cases where the legal representiative gannot he asce;tam_ed, are likely
fo increase; and .a specific provision te.megt such sityation would be

desirable. ‘ R

22.12. The English provision is wide enough to cover death
before the litigation; but we are tomterned only with death‘diring
the pendency of the litigation: We alse-cdemsider. it. useful to. give

some indication of the persons whoweould: be appointed.

3 . LT

Recﬂmmena.atiﬁn . L

22.15. We, therefore, recomihend tha! ‘the fol'lowihg "rul‘e should

be inserted as Order 22, rule #A:

48, (1) I, in any suit, it shall gppear to the court that any

party who hes died during the pendency of the suit has

no legal representative, the court may,

o

st

of any party o the suit, proceed in the absence of ¢ person

representing the estgie, of the ggc
order gppoint the Administrator-

efl person, or may by,.,
'inegul, an officer .ojf;ithg-

~ Ccourt or some other person to represent his estate for the
e ourpose of vthe it smdninegs Kadymeiy 8rl ortler syt
quently given or made in the suit shall, bind the esthts
of the deceused person to the sgme g:a:pﬁnt as it  would
i

" have been bound if ¢ *ersg?u,_z;! representa

- had been o party to the silit.

ve of the person

-(~2‘) Before .mq_king ar ovrder ukdar: this rule, the Court— -

havipg an ‘intérest’in

and

1

-estate gs it

L (e i'naélérrgduire_;ﬁgﬁ_qﬁl' : df'{t_;ﬁg__ _application For. the”
_ order o be given E..,‘sii{%;ﬁf.any) of fhﬁ*”i;wﬁs“
v HIE ks N

(b} shail ascertgin that tb&'Pe'rm Provosed _ta.bel

., appointed tg gepre§éhnt
. Tso qppdfntgd’%i _‘,',‘_
Order 22, Rule (1) : ' 1 -

" 2914 Order 32, rule 9{1) is as foHO;Vs_ -

Dk e !

Foo

“9.(1) Where a suit abates or. is 2isshissed - under

e iz willing 1o be .

:’i P

< this ordeér,

;- 1o fregh suil shall be brought on4he seme cause.of action”,

22.15: The ruke 18 dilent -on' the-qlwdtion whether’ the couse’ of '

action: invokéd in thé abated ‘suit cod e taited: as d) defencein g’

later suit,

22.16. The Madras view' ig, that the painfiff whose
the same cause of
eatlier decision by
pleading the same matter as a defence in the subsequent suit. The
contrary view taken in a Bombay cdse® was dissented from.

abaled. is not only barred from -z fredly'suit on:
action. but he cannnt get rid of the efecd of the

suit has

1. Eamalchi dsnmal . Athigarjudays, A L. 1080 Mall. 406,

2. Fayasing v. opal, (1004), 6 Bom, LR.638 (DB Jiriped,

i

R Y
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92.17, The Lzhore High Court ! has taken the same view as the
Madras High_Cijt. o o o .

2918, In the Madras case, it was observed that the decision ot
the Lahore High Court is mpre in accordance -with the princjple
emhbodied in Order 22, Rule 9. The earlier determination should be
deemed to be, a decision against him, and he cannot get rid of the
effect of the earlier datermination just because he happens to be a
defendant in a subsequent suit. o .

[ Lok

22.19: On the othdr 'hind, the"lel'nba:jr High Court has held’
that where the legdl répresentatives of the plaintiff, on whose death
-the 'suit abated, get into possession of the property, they are entitled
to resist the svit brought to oust tHem from possesSion, and that the
previous order of sbatement did not preclude them from getting up
their title by way of defence. This is also the Allahabad view.?

Recommendation

22 20. Logically, it would appear that the Bombay view is pre-
ferable. After all, the law should not multiply impediments to just
pleas or defences. Order 22, rule 9, prohibits a fresh guit in order
to avoid undue harassment to the opposite party. But, where the
opposite party himself takes the initiative, and files a suit, there is
no reason why the person whose suit has abated (or his represen-
tative} should be debarred from asserting his righis as a shield.
Procedure should not stand in the way of assertion of lawful claims
or defences, except where such a bar is absolutely necessary. No
great consideration of public interest appears to justify the exclu-
sion of such defence. The rule is a disabling rule*, znd should be
strictly construed. It does not create res judicete’. It should not,
therefore. be given a wider effeet than is gbsolutely necessary,

Recommendation

2291 We, therefore, recommend that a suitable Explanation
should he inserted in Order 22, rule 9(1), to give effect to the Bom-
bay view. The Explanation could be on the following lites:—

“Explanation—Nothing in this rule shall be construed as
barring, in any later suvit, a defence based on the facts
which constituted the cause of ection in the suit which
hed qbeted or had been dismissed under this Order”

Order 22, Rule 1) (New)

2292 A new rule is proposed to be inserted to the effect that
where a pleader comes to know of the death of a party to the suit,
he shall inform the court, and the Court, in its turn, shall give

1. Eujw v. Pam Clond, A TR 1933 Lah. 752, 753 (DL B.).

2, Jayazing v. Goped, (L%} € Bom. LK. 638 {D.B.).

8, Brjnd Baghi v, Tef Narain ALR. 1944 Al 98 (Mathwr J.0.

4. Luchkmon v, Bansi Lal, ALR. 1831 Lah, 79, 80.

B Sheith Hehilntn v, Jommune Singh, ALR. 1958 Pat. 03, 96, para 7.

e w————
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notice io the plaintiff of the death. Such a provision will, to some
extent, reduce the complications that arise by reason of the plain-
+1®s ignovance of the death of a defendant. The new rule will be
ag follows: —

,“lﬁAfl} When a pleader appearing for a party io the suit

" ,comes to know of the death of that party he shall mfm*m

1h.e court abot and the Court shall thereupon give
*notece to the p mmt-;ﬁ of the death.

'{’2) Where the pleader of g party, on coming to know of his
death, does mot, within q reasoncble time, communicate
the fact of such death to the opposite party, the court
may order kim to pay the costs occasioned by his failure

.f;,'" to communicaie the fact.”.

A

M J}.
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CHAPTER 23

WITHDRAWAL AND ADFUSTMENT OF SUITS

Introduetory

23.1. Rules as to withdrawal aud compromise of suits are con-
tained in Order 23. These rules roughly correspond with the Rules
of Court in England as 1o the discontinuance of suits, ,

232 Slade J. has dealt with the mpode of dealing with compro-
mises in England‘, According to him there are various ways in which
an action can be disposed of when terms of settlement are arrived
at when the action comes on for trial or in the course of the hearing.

(1) The first ohe is very wseful where the terms of compromige
consist of ah agreement by the defemdant to pay a specified sum of
mohey by specified instalments on specified dates. Here the court
gives judgment for the total amount agreed to be paid, " coupled
with a stay of execution so long as the instalments are paid in ac-
cordance with the tarms agreed.

(2) The second way, which is no doubt, more appropriate when the

terms of settlement are not so traightforward as the mere payment
of an agreed sum of money, by specified instalments, is to secure an
Order of the Court, made by censent, that the defendmnt, and; it may
be, also the plaintiff,—shall do the things which they have respectively

-engaged themselves.to do by the terms of settlement, In such a case

the order would take this form, There would be the title and the pre-
amble and then the order would secite, the terms havins been agreed
between the parties: Tt is ordered that “(a) the .defendant do”, ete.,
“{b} the plaintiff do”, eic, making each of the agreed terms an order
of the court that it should be carried omt. :

(3} The third method is whai has’become known as “the TOMLIN
form of order”. . .

Dashwood v. Dashwood” is cited as the authority for that state-
ment of practice. The ANNYAL P E. 1955, F. 2007, goes on o0
fay:

“After this decision TOMLIN, J., stated that in fature when dn
action was preposed to be stayed on agreed terms to be
schedd tﬁlﬂdh?;lt Ege ::drﬁ;,t e‘nh: omr .m];&e as follows:
and the plaintiff and de ant having, to the terms
set forth in the schedule hereto, it is ordered that all fur-
ther proceeding in this action be stayed except for the pur-
pose of carrying such terms inmdo e%ect Liberty to apply
as to carrying such terms into effect,”

1. Glreen v. Rozen, (1855) 2 AR R, T97.
2. Dashwood v. Dushwood {1937} W.N. 8, 274,

199
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Cuarten 23
WITHDRAWAL AND ADJUSTMENT OF SUITS

Introductory

231, Rules as to withdrawal and compromise of suits gre con
tained in Order 23. These rules roughly correspond with the Rules
of Court in England as o the discontinuance of suits.

23.2. Slade J. has dealt with the mode of dealing with compro-
mises in England', According to him there are various ways in which
an action can pe disposed of when terms of settlement are arrived
at when the action comes on for trial or in the course of tha hearing.

(1) The first one is very useful where the terms of compromise
consist of an agreement by the defendant to pay a specified sum of
money by specified instalments on specifiad dates, Here the court
gives judgment for the total amount agreed to be paid, coupled
with a stay of execution so long ss the instalments are paid in ac-
cordance with the terms agreed,

{2) The second way, which is no doubt, more appropriate when the
terms of settlement are not so straightforward as the mere payment
of an agreed sum of money by specified instalments, is to secure an
Order of the Court, made by consent, that the defendant, and, it may
be, also the plaintiff,—shall go the things which they have respectively

-engaged themselves to do by the terms of settlement, In such a case

the order would take this form. There would be the title and the pre-
amble and then the order would recite, the terms having been agreed
between the parties: It is ordered that “(a) the defendant do”, stc.,
*(by the plaintiff do”, etc. making each of the agreed terms an order
of the court that it should be carried cut.

(3) The third method is what has become known as “the TOMLIN
form of order”,

Dashwoed v. Dashwaod® ig cited gs the euthority for that state-
ment of practice. The ANNUAL PRACTICE, 1935, P. 2007, goes on to
say:

“Alter this decision TOMLIN, J., stated that in future when an
action was proposed to be stayed on agreed terms to be
scheduled to the order, the order should be as follows;
and the plaintiff and defendant having agreed to the terms
set forth in the schedule hereto, it ig ordered that all fur-
ther proceeding in this action be stayed except for the pur-
pose of carrying such terms into ef‘%ect. Liberty to apply
as to carrying such terms into effect.”

1, Green v, Rozen, (1965) 2 All BB, T9Y,
2. Pashienod v, Dudieoed (1927) WK, 8, 274,

a9
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(4) The fourth method is an arder of the court mmade by consent
staying all further proceedings in the action on the terms agreed
on, :

{8) The fifth metho hi as followed j nt case, is
where théz?e' is At oﬁei’%?’t}ﬂl‘é‘zur'tf‘gf alf,'dtﬁg Qﬁ#ﬁﬁfmly being
told by counsel that the case has been setiled on the tern}% e&r}ﬁiﬁﬁqd
on counsels’ briefs, iy

23.3. Such’a variety of methods of recording or actiitg on com-
promises is not met with in Tndian practice. But there does exist a
variety of methods of consensual dedfings in conmection with’ litiga-
tion—eg. by making the Judge an arbitrator, by agreeing not to
appeal. by stating a special ‘duse u&hEr Order 36, and the like, Some,
but not all of these, fit in with the' procedure given in Order 23,
rule 3, vonder which the court is empowered fo record a settlement
or compromise. The most important rules in Order 23, are rule 1
(withdrawasl), and rules 3 (recording of compromise), and most of the
problems that arise revolves)arcund Haese rules. o :

Order 23, rule 1~ .

234, Order 23, rule 1, speaks of fwo kinds of “withdrawals”. of
suits, namely: — ) _ o
(1} Withdrawal without permission of the Court to. file a fresh
suit, and s : o
{2y Withdrawal with such permission.

The first is governed by sub-rule (1). The gecond is governed, by
sub-rules.-(2) and (3}, For conveniénce, the first kird of withdrawal
may be described as “sbsclute” withdrrwa] 1 , While the sectnd mayv
be described as “qualified” withdrawal The differences in the legal
incidents of the two types of withdraival are well-known. The point
which is proposed to be raised. here is ong of terminology,—arid the
point is, that the use of the same expression. to.denote hoth ithe types
-of sction is confusing. An orHinaty, itigant would certainly get con-
fused, and sometimes even lawyers do not fully realise the difference
between the two, The position would be. improved by uging the ex-
Eretslseidon “abandonrnent” {(of suit), . where absoluty withdrawel! is in-
ag ] .

Recommendatisn

235. Accordi’;igijr, we recommend’ @i amendment of Order 23
rule 1. so 85 to substitute the’expression “abandonment” o,
ing re-drafts are suggested for the puipos: -?— B ent’, The follow-

Re-draft of Order 23, vule 1{1y—

“(1) At any time after the institution of a suit the plaintiff
may. as against all or any of the defendants, abandon his
suil or abandon part of his claim.” :

L. OF. Awmelgunated Electricaly (o, v. Hululreddy, A IR, 1970 Mys. 165, 187, para 12
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Order 23, rule 1{2)}—
Re-dvajt of Crder 23, rule 1{2), 1{3} and 1{4)—

Substitute the word ‘withdraw’ for the word ‘abandon’.
Re-drafi of Order 23, rule 1(3—

(3) “Where the plaintiff abendors a svit, or abandons part of a
claim, ynder sub-rule (1), he shall be liable for such costs as the court
may award, and shall be precluded from instituting any fresh suit
in respect of the subject-matter of such suit or such part of the
clait,”

Re-draft of Order 23, rule 1(4)

(4} "Nothing in this rule shall be deemed to authorise the court
to permit one of several plaintiffs to ahandon a suit or part of a
clawm under sub-rule (1), or to withdraw under sub-rule (2) without
the consent of the others.™

Order 23, rule 1 and execation proceedings

' 23.5A. The question how far Order 23. yule 1 applies to execu-
tin. proeeedings has sometimes arisen. For example, in an Allahabad
case’, the decree-holder filied an application on August 29. 1885 be
fore the Subordinate Judge requesting that his case may be struck
off for a short time. The Court grented the application, and recorded

an order striking off the case “for the present”. On August 28, 1888,

the decree-holder filed another application for execution, to which
the judgment debtors cbjected. The Subordinate Judge disallowed the
objections. The judgment-debtors filed an appeal before the Allaha-
bad High Court. The High Court allowed the appeal, and set aside

the Order of the Subordinate Judge. Hence, aggrieved from this °

decision of the High Court, the decree-holder filed an appeal before
their Lordships of the Privy Council which held that Order 23, rule
1 did ot apply. The Privy Council observed’— '

“After hearing the appellant er-parte the Court came to the
conclusion that "It is net suggested that section 373 (now
order 23, Rule 1) of the Civil Procedure Code would of its
own force apply to execution proceedings.

The suggestion is that it is applied by force of section 647
(now section 141). But the whole of Chapter XIX of the
Code. consisting of 121 sections, is devoted to the proce-
dure in executions, and it would be surprising if the fra-
mers of the Code had intended to apply ancther procedure
mostly unsuiteble by saying in general terms that the
procedure,for suits shohild be followed as far as appli-
cable .Y,

Having taken all aspects into consideration, we are of the view
that it would not be convenient to extend order 23, rule 1 to execu-

tion proceedings.

1, Phator Prasad v, Foakir Ulak (18940, TR, 1T All 801 (F.0.) foBlowed in B Prosd fns
v, Mahkrah KEenr, A LR, 1522 Pat, 525,

2. Thatur Prassd v, Faldx ik, LLR. 17 AlL A0 {P.0L).
L/BiDy220Mof LI&A .- 16

,
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o.:dta- 84, rule 14 (New)

/936 We now proceed to deal with a situation not expressly pro-

vided for in Order 23. Where & suit is withdrawn by a plaintift under
Order 23, rule 1, one of the opposite parties sometimes finds it ne-
cessary to be transposed as a plaintiff, so that he can pursue what-
ever clgims he may have made against a co-defendant. The Court
has, under Order 1, rule 10, already a power to order fransposition
of parties'. But it appears to be desirable toc provide that where
there is a request by the defendant for transposition (as plaintiffy
in view of withdrawal or abandonment of the suit by the plaintiff,
the court should have due regard to this consideration. '

Recommendation

93.7. The insertion of the following rule in Order 23, is, there-

fove, recommended: —

1A, Where a suit is withdrewn or abondoned by a plaintiff

wnder rule 1 of this Order, and o defendant applies ip be

transposed as a plaietiff under Order 1, rule 10, the Couri

shall, in conzidering such application, have due regard

to the question whether the applicant has a substantial

g:.;estion to be decided as against eny of the other defen-
1887, -

Order 2% Rule 3 -Lawful

92.8. Order 23, rule 3 deals with comprcmises. One of the impor-
tant conditions precedent to the applicability of this rule is that the
compromise must be ‘lawful’ Now, where a decree is passed on
compromise and it is alleged that it embodies terms which are not
lawful, can the validity of the decree be challenged? On this question,
there seems to be a conflict of decisions. We proceed to examine the
case-law on the subject.

939, In a2 Bombay case’, it was held that a consent decree passed
by a Court of competent jurisdiction cannot be treated on the same
footing as a contract between the parties. Tt is true that before a
Clourt passes a consent decree. it can, and should, examine the lawful-
ness and validity of the terms of the proposed compromise. But once
that stage is passed and a decree follows, different econgiderations
arise.

93.10. Thus, as were the fects in that case, where the compromise
decree cotitained 2 term against alienating certain property, and gave
the other party a right to its possession on such alienation, the decree
was held not to be a nullity, in spite of the fact that the term was
opposed to section 10, Transfer of Property Act. The decree was
merely contrary to law, and bound the parties thereto, unless 1t was
set agide by taking proper proceedings.

1, 1ty Eduljee v, Vallebhoy. 1.1LR. 7 Bom. 187;
tbi Bhismeder v. Rodhaliahon, ALR. 1968 Oviass 230 (reviews apeeR).

v a, ??eaim-d Wownan v. Warlidher Sheiaions, A LR, 1998 Eom. 412 (Gejendmggdiar snd
J{f&. il ats -

-
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9% 11. Same is the Andhra view',

93 19. In s recent Mysore case’, it was held that where a com-
promise decree passed by a court of competent jurisdiction contains
¥ g term which is opposed to law or public policy and the decree has
not been set aside in proper proceedings, it is res judicate. The Mysore
High Court. following the Bombay case, said that though the court
should examine the lawfulness and validity of the terms of the pro-
* posed compromise, once that stage is passed and the court has put
its seal uf approval o a comgromise and made it a decree of the court,
then that decree is binding between the parties and must be enforced,
& untess it is set aside in a proper proceeding. Tt was also held that
“fnality of decision is an important principle of law based on public
policy. If a compromise decree of competent Court. which has not heen
set aside, can be ignored ot the ground of it embodying an illegal
term, there will be confusion and uncertainty.”

¥ 9313 The Madras High Court® and the Patna High Courl* have
teken a different view, In the Paina case. a compromise decree provid-
ing for recovery of pension contrary to zection 12. Pensions Act, 1871,
was held to be void, (The Bombay case is not referred to in the
Patna judgment),
2314. In the Patna case®, it was observed—

“ft+ is a seitled princple of law that a contract i5 not less a
contract and subject to the incident of a contract because
there iz superadded the command of the judge. If any
authority is indeed in support of this propesition, reference
mayv be made to Wentworth v. Bullern®. The compromise
is received under the provisions of Order 23. rule 3 of the

- Code of Civil Procedure, which states that where it I8
v proved to the satisfaction of the court that a scit has been
adjusted wholly or in part by any lawful aprecment or
compromise, or where the defendant satisfies the plaintiff
in respect of the whole or any part of the subiect-rnatter
of the suit, the court shall.order such agreement compro-
mise or satisfaction to be recorded, and shall pass a decree
in accerdance therewith so far as it relates io the suit.”

'9315. The House of Lords’ has decided that a consent decree
bevond the contractual powers of the eorvoration is void— ‘
. “If ig quite clear that a company cannot do what is beyond its
legal powers by simply going into court and consenting to
a decree which orders that the thing shall be done.”

",

—

_ Venbateshbayye v. Firogpe, AL LR. 1958 AP. 1 (F.B.}

. Phimae Rama v, Abdul Reshid, ATR. 1068 Mya. 154 (D).
L (@) Lakshmanasivgmyt Naidu v. Rangumimae, (1930) LLR. 28 Mad. 31;
(bl Ramachanim 7, Fenkanlalshminarayannd, A TR 1915 ¥ad. 420,
i Baldeo Jho v. (nnge Proscd, A TR, 1958 Pat, 17 { Famaswuii, {F and B Chowdhri
I,
8. Bableo Jhe v. Gangs Praswl, AT, 1959 Pat. 17, 20. para. 9.
8. Weatworth v Builen, 108 ER, 313. 316 (This carc, however, does not relute to an ilizgal
eonbract).
¥, Greaf North-Weat Critial Builway v, £ harbhata, (1898 AC, 114, 124,

L/B{D220Mof LT &CA—16{n)

[
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That case however, is disting vishable frem a case of having an
illegal ohject.

23.16. In the above state of the case-law, it is desirable to make &
clarification. In the interests of finality of litigation, it may be beiter
to provide that a decree shall not be set aside on the ground of ille
gality' of the comzarormise on which it is based.

Recommendation to insert Qrder 23, Rule 3A

23.16A. Accordingly, we recommend the insertion of the foliow-
ing rule as Chder 23, Rule 3A-—~
“3A. No suif shall lie to set aside a decree on the ground that
!the compromive on which the decree is bused was not
g frd.” .

Order 23, rule 3—the words “so far as relates to”

23.17. QOrder 23, rule 3, authorises the court to pass a decree on
4 compromise in so far as the compromise relates to the subject
matter of the suit. The controversy on pne point under this rule was
noted in the earlier Report’. That controversy® related to the inter-
pretation of the words “so far as relates to the suit” used in Opder
23 rule 2.

The guestion that arose in practice was, whether a decree which - .

records the terms of a compromise in respect of matters beyond the
scope of the suit is evecutable, or whether the terms of the decree
relating ta matters outside the suit can be enforced {as a contraet)
only by a separate suit. It was not, however, (in the Commission’s
view} possible to resolve the conflict of decisions by wverbal changes,
since the application of the rule may vary according {o the factg of
each case. As a general amendment was not thus possible. no change
was considered necessary.

23.18. We have given some thought to the matter and come t¢
the conelusion that—

(i) the controversy should be put an end to, and

{1i} the only way to put an end to it is to widen the provisiorn,

by requiring the court to pass a decree cavering the whole

compromise, 5o far ag it relates tp the porties to the suit,

whether or not the subject matter of the Ccotnpromise is

confined to the subject of the suit. This will gveid the un-

necessary controversy that arises under the sresent word-

ing, namely, how much of the compromise hes attained the

force of 2 decree, and how much is to be 'eft to be en-

forced by separate agreements, and so on. No doubt, such

a2 widening can. theor>atically. raine questions of jurdis-

diction and eourt fees. In most cases, however, the wide

power will not affect jurisdiction and court fee, In any

case. the proposed simolification ix need:d, end  should

averride anv such objections.

L Avtual amendment not drafred, - - ———

2. 27th Revort. puge 213, Kote or Ovder . 3, rale £ and thi- words s far 6 relatos o

3. Nee pase-law disennsed in Ben Jevws v, Doviedre Notha, A LR. 1880 M.P. 280, 282
paras 17 sl 18,

<



Recommendation
93.19. Accordingly, we recommz:nd that in Order 23, ruie 3, for
the words “so far as reiates to the suit”. the words “so fer as relates
» to the pariies to the suit, whether or not the subject-maiter of the
ggreéemznt  CcomMpProvmise or satidfaction is the sume as the subject-
matier of the suit”, should be stubetituted.

* Order 23, rule 3-A (New)
93.20. In a represenlative suit, leave of the cowrt should be re-
. quired before a comprimise s reccrded. Before such leave is given,
notice to interest2d persons could he provided for. We have in mind
those suits where a decree passed in the suit can bind persons not
formally on the record, Such a prorision ig, in our view, reguired n
order to safeguard the interests of »ersens so bound.

?*  Recommendation
9291. A new rule is proposed accordinglv, as follows:—

¢)f, Order 32, Rule 7 {1).

“3-A (1) Nc agreement or cOmpromise in u representotive guit
shall be entered into without the leave of the cowrt ex-
pressly recorded irn the proceedings; and any such agree-
ment or compromise entered into without the leave of the
court so reccrded shall be woid,

Cogragt Order 32, Role 5120
(2) Before gramting such leave, the court shall give notice 0
such persons as may apreel to be interested in the suit,
1 tn such manner as it thitks fil.

Explanation—In this rule, the expression “?‘epresentative suit”
megns— -

{a) a suit under section 31 or section 92

(b) @ suit under Order 1, rule B;

(¢} e suit in whicy the mendger of an wndivided Hindu
family sues or i suel as representing the other mems-
bers of the family;

(d) any other suii in which the decree passed, may by
virtue of the provisims of this Code or of any other
law for the time bet:ng in force, bind any person who
ig not nawmed as party fo the suit”

o

Order 23, rule 3, and the word “proved”

2322 There is another point coacerning rule 3. According to this
rule, if it is “proved” to the calisfation of the Court that a suit has
been lgwfully comproniised or settled. it is bound to pass a decree
accordingly. Now. the expression “aroved” has raised an interesting
guestion: as to how far is the cour” bound to hold an inquiry as fo
the factum of the compromise. The matier was discussed at length in
a recent Myscre case, The facts were ag follows: —

The respondent filed a sutt for cancellation of a registered deed
of sale against the petitioner. The petitioner, during the
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course of the suit, filed an application under Order 23, rule

3 (read with section 151) saying that a decree be drawnh
up in the terms of the compromise. The respondent eon-
tended that there was no agreement, and that he had not -
received any money as mentioned in the endorsement, and
that the document had been hrought about freudulently.
The Munsiff came to the conelusion on the evidence that
the suit had been settled out of court. An appeal to the,
Civil Judge by the respondent was allowed, and the decree
of the Munsiff set aside, On revision before the High Court,
it was contended that the Civil Judge had exceeded his
jurisdiction in examining the allegations of fraud and mis- *
repregentation’.

23.23. The High Court held that Order 23. rule 3, reguires that
there should be proof to the satisfaction of the Court that the suit has
been adjusted wholly or in part by an agreement; and, further, suchw
agreement should be lawful, The words “where it is proved to the
satisfaction of the court” with which the rule opens impose ... an
obligation on the court to be satisfied that the suit has been genuinely
adjusted in whole or in part ...... that the words “proved to the satis-
faction of the court” are comprehensive enough, indeed seem to have
been intended to empower the Covurt to g0 into the merits of the
sllegations “set up by the party denying or disagreeing with the
texms of compromise or agreement and decide them, so that the
parties get full justice in the suit in which a decree in terms of the
compromise is to be passed under the rule. Where the Court finds
during the course of the enquiry that the alleged apreerment or com-
promise is vitieted by fraud, misrepresentation ete. it cannot be said
legally that an agreement has been arrived at. The agreement eon-
templated under the rule envisages the two parties coming to certain
terms voluntarily and of a free will, so as to put an end to the litiga-
tion pending between them in the Court ... it (the Court) derides
that the agreement or compromise is vitiated. it ean reject it and
proceed to dispose of the suit on merits.”

23,24, The High Court, after reference to the order of the Civil
Judge and to the depositions of the parties, also came to the con-
clusion that there was no agreement as alleged by the defendant, and
the order of the Civil Judge {for the remand of the suit for disposal
according to law) was therefors affirmed.

+

23.25. The decision is eorrect on the present language, But it now
requires to be considered whether some modification in the existing i
pasition is not called for. in the interest of speed. Reference may be
made to the Punjab Amendment,

In the Punjab, the following provisos have been added to the
existing rule: —

"Provided that the hearing of a suit shall proceed and ng ad-
journment shall be granted in it for the purposes of decid-
ing whether there has been any adjustment or satisfaetion,
unless the court for reasons to be recorded in writing, thinka

1. Yhaity 5. Spseni. A LR, 1670 Mys, 209 (Takol J.).
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At to grant such adjournment, and provided further that
the judgment in the suit shall not be armounced until the
question of adjustment or satisfaction has been decided:

Provided turther that when an application is made by
all the parties to the suit, either in writing or in ppen court
through their counsel, that they wish to compromise the
suit, the court may fix a date on which the parties or their
counsel should appear and the compromise be recorded,
put shall proceed to hear those witnesses in the suit who
are already in attendance unless for any other reason to
‘he recorded in writing, it considers it impossible or un-
desirable to do so. If, upon the date fixed, no compromise
has been recorded, no further adjournment shall be granted
for this purpose, unlesg the court, for reasons to be re-
corded in writing, considers it highly probable that the suit
will be compromised on or before the date to which the
court proposes to adjourn the hearing”

93.98. A similar provision would be useful. It could, however e
made simpler,

Recommendaticn

93.97. We therefore, recommend that the following proviso should
be inserted below Order 23, rule 3—

s provided thot where it is alleged by one party and denzed by
the other that an adjustment or satisfaction hos been arrived
ai, the court shall decide the question; but no adjournment
shall be granted for the purpose of deciding the question
whether there has been any adjustment or satisfection,
ynless the court, for reasons io be recorded in writing,
thinks fit to grant such adjournment.”



CospTer 24
PAYMENT INTO COURT
Introductory

241, In QOrder 24, there are provisions as to payment into Court,
which apply to evervy suit for debt or damages. The payment amounts
to an admission of the claim in respect of which it is made. There is
No power to pay money into Court with a defence denying liability.
Provision is made for the two cases— -

(a) Where the plaintiff accepts the deposit as satisfaction in
part, and

(b} where he accepts it as satisfaction in full,
No changes are recommended in this Order.

-



CHaptEr 25
SECURITY FOR COSTS
Inirodueiory

251, One of the incidental proceedings dealt with in the Code
concerns orders requiring security for costs where the plaintiff resides
out of or leave India and does not possess sufficient immowsable pro-

gerty In India, This #s in Order 25. No changes are needed in this
rger.



~ CHAPTER 26
) COMMISSIONS
Introductory

28.1. Order 26 deals with commissions issued by Courts.’ Com-
~misstonz gre of four kinds—to examine witnesges, to make loeal in-
. - vestigations, to examine accounts and to make partition of immove-

- able property. - . - o

- Most of the provisions for commissions to examine absent wit-
nesses were adapted by the framers of the first Code (of 1859) from
an Acl of 1841, .

The rules as to commissions for locel investigations are ulti-
mately derived from three old regulaticns.

Order 26, rule 1
26.2. Order 26. rule 1 provides as follows: —
“Any Court may in any suit issue a commission for the exami-
nation on interrogatories or otherwise of any person resi-
dent within the local limits of its jurisdiction who is

exempted under this Code from attending the Court or
who is from sickness or infirmity unable to attend it.”

Order 26, rule 1, and medical certificate

28.3. A suggestion was made to us, that for proving the sickness
or infirmity of the witness, a certificate signed by a qualified medical
practitioner should be accepted. Even now, we were told, it is being
done in some courts: but the practice on the subject is not uniform,
and in some places affidavits® about illness are usuzlly reguired.

We have considered the matter, and see no objection to a provi= -
sion permitting the use of such certificate in evidence, at the discre-
tion of the court, for the purposecs of Order 26, rule 1.

26.4. The examination, under the rule is *on interrogatories or
atherwise”, It is understood that an order for examination on interre-
gatories is sometimes fssued when the examination shonld really be
comprehensive.

26.5. It is, in our view, against the intendment of the rule o issue
an order for examination on interrogatories except in special cases,
and we think it desirable ic so provide by amending the rule.

Recommendation
26.6. Accordingly, we recommend that Order 28, rule 1, should be
revised as follows:—

“1. Any Court may. in any suit, issue a commission for the
examination on interrogatories or otherwise of any person

1. Act i of L84l
2. (. Qrder 19, rule L.
210
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resident within the local limits of its jurisdiction who is
exempted under this Code from attending the Court or
who is from sickness or ‘infirmity unable to attend it

Provided that sommission for examinalion on iAterro-
getories shell not be issued unless the eourt, for reasons to
be recorded, thinks it necessery to do sa. .

*Explanation—The Court may, for the purposes of Lhig rule,
accept g certificate purporting to be signed by ¢ registered
medical practitioner’ as evidence of the sickness or infirmi-
ty of any person, without calling the medical practitioner
as a witness” o

Order 26, rule 4(1)

26.7. Under Order. 26, rule 4(1), any Court may. in any suit, issue
a cormmission for the examination of--- .

{2) any person resident beyond the local limits of ifs jurisdic-
tion: . .

{b) any persan who is about to leave such Hmits before the
date on which he iz required to be examined in Court; and

{c} any person in the service of the Government, who cannot,
in the opinion of the Court. attend without detriment to

the public serviee.

26.8. The rule does nof provide for issuing a commission for exa-
- mination on interrogatories. We think that such a provislon would
be useful®, although examination on interrogalories should be resort-

ed to only in special cases’ - -

268. There iz another point arising out wof Order. 16, Rule 19.

Order 16, Rule 18, provides that a witness shall not be compelied
te attend a Court in person unless he resides— .

(a) within the jurisdiction of the Court, or

(P) outside the jurisdiction but within the specified distance
(roughly, less than fifty miles, or, if there is an, established
public conveyance for five-sixth of the distance. then less
than two hundred miles), h .

26.10, Thus, a witness living outside the furisdiction and beyond
the specified distance cannot be compelled to attend & court in per-
son. For the examination of such person, the Code provides for the
Issue of a commission under Order 26, Rule 4. But the word used
in Order 26, rule 4, is *may”. Now, it is obvious that where the wit-
ness is beyond the jurisdiction and beyond the specified distance, and
vet is one whose evidence is essential, the only mode of exarnination
is by commission. .

L. It neeeseary, the expression * regiavered medieal practitionsr” may be definsd.
2. £F. Order 26, vule |, '
% Of ameudmant prapesed to @rdéer 26, ruls 1.
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It would, therefore, be better if* the issue of a commission under
Qrder 26, rule ¢ is made obligatory in such cases, if the evidence of
tha withess is essential in the interest of justice. Such an amendment
will give a more correct pieture of what the law contemplates.

Reecemmmendation

26.11. Accordingly, we recommend that Order 26, rule 4(1) be
revised as follows:— '

“4 (1) Any Court may, in any suit, issue a commissicn for the
examination on interrogetories or otherwise of—

(2} any person resident beyond the local limits of its juris-
dietion;

{(h) any persom who is about to leave such limits before
the date on which he is required to be examined in
Court; and

{c} any person in the service of the Government, who
cannot, in the opinion of the Court, attend without
detriment to the public service;

Provided thai where, under Order 16, rule 15, a person cannol
be compelled to etiend a Court in person, ¢ cOm-
migsion shall be issued for hiz eramination if hiz evidence
is congidered necassury in the interests of justice:

Provided further thot e commissicn for examination on inter-
rogatories skall not be issued uniess the Court, for reasons
to be recorded, thinks it necessary to do s0.”

Order 26, Rule 18A—10-B

36.114. As already recommended’, new rules 10A to 10C should
be added in Order 28 to provide for scientific investigation etc.

Order %, Rule 17

268.12. The Kerala Amendment te Order 26, rule 17 provides,
that where the Commissioner is not s Judge of the civil court, he
shall not be competeni to impose a penalty, but such penality mayv
ke imposed on the application of the Commissioner by the court
which issued the Commission,

In the Report’ of the earlier Commission on the Code, this was
noted, It was, however, considered unnecessary to adopt this minor
amendrment. :

23.13. But we think that the amenhdment could be usefully ad-
opted, though there may be not many occasions in practice where
it wonld make much difference.

1. See direusrion wi to Order 16, Bule 18
2. Ree disanssion relating to seetion 75.
$. ¥itk Beport, pags 215, Nets on Order 26, Role 17, ~
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Becommendation

26.14. We, therefore, recomamend that the following proviso
should be inserted below Order 2§, Rule 17—
“Provided that whRen the Commissioner is not @ Judge of &
Ciwit Court, he shall not be competent to impose penal-
ties; but sugh penalties may be imposed on the applis
cation of such Commissioner by the Court which irsved
the comwmigsion,”

Order 26 and execution proceedings

26.15A. The Madras High Court' has held that the provisions of
Order 28, rule 4 are not applicable to execution proceedings, and
have not been made so by reason of the provisions of section 141,

Y. Vemkaypa v. Ratleyys A LR. 1039 Mad. 578.



CrarTER 27
SUITS BY OR AGAINST GOVBRNMENT

lntro:_lucfory

071 Order' 27 deals with suits by or against the Government
or public officers in their official capacity. Except as provided by
special Acts, suits sgainst the Government or public officers may
e instituted in any Court, however inferior. But there are certain
apecial. provisions applicsble to such suits. The procedural provi-
sions in this respect are contained in Order 27.

27 1A, Most of the maiters dealt with in the Order relate to
minor details such as. signing of pleadings, persens authorised to
act., description of the plaiatiff or defendant, service of process. fix-
ing a day for appearance. exemption from security and the like, We
shall now discuss such of the rules as reguire amendment.

Order 2%, rule 3
272 We fust take up Order 27. rule &, which 15 as follows:—
3 The Court, in fixing the day for the Government to answer
io the plaint. shall allow a reasonable time for the neces-
sary communication with the Government through the
proper channel, and for the issve of nstructions to the
Goverhment pleader o appear and answer on behalf of
the Government, and may extend the time at Its discre-
tion.”

274 In the Report on the Code.' the guestion of a timelimit for
filing a written stztement by the Government wag considered. The
Fourtesnth Report’ had recommended an amendment to give the
Government ¢ minimvm period of three months for filing a written
statement, But it was, in the Report on the Code, considered un-
necessary to lay down any such rigid minimum period applicable
to all crses.

27 4. We agree that such a long minimum period is not needed.
We an the other hand, think that a period of two meonths should
anrmally suffice, and in the interest of expedition, we recommend an
amendment substitvting such fixed period. Government, with its re-
saureces. should not find this period too short,

Recommendation

275 Accordngly. we recommend that Order 27. Rule 5, should
he reviseqg as follows:—

45, The Court, in fxing the day for the Government to answer
ta the plaint. shall allow a reasonable time for the neces-
sary communication with the Government through the pro-
per channcl, and for the issuc of instvuections to the Gov-

1. 27rh Report. page 216, note on Order 27, ruke 5.
2. 1dth Tenart, Fol. 3, page 313, nara 18,
214
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ernment pleader to appear and answer om behalf.of. the. .

Government, and may extend the time at ifs discretion,
bur the time so gllowed and the iime so exiended shell
not exceed two months in the qugregate”, .

Order 214, Rule 5B (New)

'27.6. It is the unfortunate experience of many judicial. efficers
to deal with litigation between the Government. and the citizen
vhich epuld have heen avoided if the Government hzd been urged
ic go imto the merits, and if positive attempts at a settlement had
been made at early stages .of the litigation. This, in fact, was ona
of the objects behind the provision for notice uynder section 80 of
the Code. but the cobject was seldom achleved, .

27.7. In our view, the time _has come to insert provisions that
would impress upon all concerned the need for such an approach,
in litigation in which Government is cohcerned.

"27:8. The Kerala Hish Courl was constrained ta make these
nbservationsl—

“The State, under our Constitution, wundertakes economie
activities in a vast and widening public sector and inevi-
tably gets involved in disputes with private individuals.
But it must be remembered that the State is no ordinary
party trying to win & case against one of its own citizens

" by hock or by crook; for, the State’s interest is to meet
honest claims, vindicate a substantial defence and never
to score a technical point or over reach a weaker party to
avoid a just liability or secure an unfair .advantage,
simply because legal devices provide such an opportunity.
The State is a virtuous litigant and looks with dnconcern
on immoral forensic success so that if on the merits the
case is weak, government shows a willingness to seftle’
the dispute regardiess of prestige and other lessor mofi-
vations which move private parties fo fisht in. court. The .

- lay-nut on litigation costs and executive titne by the State
and its apgencies is so staggering these days because of
the large amount of litigation in which it {s involved that
g positive and wholesome wolicy of cutting back on the
volume of law suits by the twin methods of not being temp-
ted into forensic show-downs where a reasonable adjust-
ment is feasible and ever offering to extingvish a pending
proceading on just terms, giving the legal méntors of gnv-
ernment some initiative and authority in this hehalf.”

27.9. We are of the view that there should be some provision em-
phasing the need for positive efforts at settlement, in suits to which
the Government is a party, .

1. Abuburker v, Treiow af Tedia, ALR.1872 Ker. 103, 107.paga 5 [Iye;r 4~ '
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Recomymendation
27 10, With the sbove end in view, we recommend the insertion
of the following rule—
“5.8 (1) In every suit or proceeding to which the Government 18
a party ov o public officer acting in his official capacity is o

party, i shall be the duty of the Court in the first instance, .

i every case where it is possidie to do o congistently with
the nature and eircumstences cf the case, to make every
endeavonr to axsisi the parties im arriving ot a settlement
in respect of the subject-matter of the suit,

(2) If, in any such suit or proceeding, at any stage it appetrs

to the court that there is a reesonable possibility of a settle-
ment between the parties, the court moy adjoxrn the pro-
ceeding for such period xs it thinks fit, to enable attempts
to be made ia effect such a setilement.

(3} The power conferred by sub-rule (2) is in cddition 1o any
ather power of the court to adjourn proceedings.”

Order 2V, Rule 5A (New)

9711, Order 27 deals with suits against the Government and
publie officers.

In the Report of the Law Commission' dealing with State liability,
& recommendation had been made to the effect that when a suit for
demages is fhled against the Govermment in respect of any act of
its employee, agent or independent contrsctor, the employees, ete.
should be impleaded as a party to the suit. It was also gtated, that
any claim based on indemnity or contribution by the State may well
be settled in such proceedings, as all the parties will be before the
court. An amendment of the Civil Procedure Code was recommended
on thease lines,

9712, The recommendation was not carried out in the Report of
the Commission on the Code®, (27th Report), as it was felt that a
mandatory provision of the nature suggested was not needed.

27.13. We agree with the view taken in the 27th Report, as a man-
datory provision of the nature suggested in the 14th Report will un-
necessarily cause inconvenience to individual officers. But, we would
Jike to make a provision for the converse situation, namely, where
a suit ig filed against the emnilﬂyee for official acts. In such cases, the
Government should, we think. be mate a party, so that the guestion
of State liability ig decided in that very suit. Here, a mandatory pro-
vision would not cause hardship to individual officers,

Recommendation

27.14. The following rule is. therefore, recommended : —

a5 A Where a suit ig ingtituted against a public officer for do-
mages or other relief in respect of any act, glleged fo be
done by him in his offcial capacity, the Government shall
be joined gs a party to the suil”

1. First Repart {Linbility of the Stats in Tort), page 40, para IV (i),
2. 27th Raport, pege 218, noke on Order 27, and suits ageiash the Gaver nment.

—
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CHAPTER 27A

SUTTS INVOLVING SUBSTANTIAL QUESTIONS OF LAW AS TO
THE INTERPRETATION OF THE CONSTITUTION

Iniroductory

97.A1 Order 27-A. which deals with suits involving constitutional
questions, was inserted in 1942 by amending Act 23 of 1942, As ori-
rinallv enacted, it was intended to provide for suits involving sub-
ctantial questions of law s¢ to the interpretation of the Government
of India Act'. After the Constitution. it has been adapted, so as to
deal with suits mvolving substantial questions of law 2s to the inter-
pretation of the Caonstitution.

27-A.2, Its genesis is of interest. In a case which was decided by
the Federal Courl® the question arose whether. during the hearing
o an appeal in which the constitutional wvalidity of an Act of the
Provinecial Lepgislature was impugnad. the High Court had the power
tn malke the Provinee of U.P. a party. under the provisions of the
Code of Civil Procedure. 1908 as it then stnod While the Federal
Court answered this guestion in the afirmative, the Chief Justice
expressed certain deubtis and suggested that the matter *wight wel
engage the attention of the Cenrtral Legislature”: for, if those doubts
were justified, “private perscns eould. by a private settlement of their
dispute, or even by collusion, prevent a Provineicl Government Tram
ohtaining a decision of the Federal Court on issues of the highest
imoortenee™

2773 The Amendment Act accordingly sought tn provide that
in any suit or appeal in which it appears to the Court that a sub-
stantial question of law as to the interpretation of the Government
of India Act or an Qrderin-Council made thereunder is involved,
the Court shall first give notice to the Advocate-Generzl of India
or uf the Province as the cese may regquire. and may, if satisfied that
it is necessary or desirable for the satisfactory determing?ion of the
question so to do, order that the Government covcerned shall ke
added as a party.

27_-A.4. One abject of Order 27-A, was, thus, obviously to prevent
collusion hetween private parties who consnire to obtain a a ruling
ghout a constitutional guestinn without the covrt having an oppor-
tunityv to hear the Government,

27-A5. The provision that the Court must give notice to the
Advacate-General has been adopted in substance from a Canadian
Statute' As to the provision in Order 27-A, rule 3, barring costs, the

1, Cowmpare section 305 of the Government of India Act, 1935,
8, U P, v, Aatigf Regrem, (1940) FOR. 11; AR 1841 F.O, 16,

] 8, Qtgtement oF Objests snd Reasons, deted 26th Angust, 1942 fo the Amendment Bilt
of 1942,

1, Spe the section in the Judicatar: Aes, Ontariv, infroe.
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reasun seems 10 be this. A question may arise as to the Government's
right to, or liability for, costs in proceedings in which the Advocate-
General may appear or in which the Government may be impleaded
as a porty in aceordance with these provisions, As the Advocate-
General or the Government would, in such cases, come In more o
protect their own interests than for the purnose of making the action
effective betwceen the crizinal parties. it seems to have been consi-
dered reasunable that ordinarily the Government should have no
right to, or liability for, costs in the firsy instance. If, after the Gov-
ernment is added as a party, the case is decided one way or the
other. further proceedings by way of zppeal by the Government or
any of the original parties will, of course, be governed as tg costs
by the general principles governing all actions. In some cases, how-
ever, special ronsiderations may arise, either because of the manner
in which the Government or one or other of the parties conducts
the case. or because of the special nature of the case. In this special
class of cases, the Court can depart from the general principle above
indicated, and make special order as to costs

27-A.6. In Canada, there are similar provisiens, The Judicature
Act' in Ontario, for example. provides as follows*: —

“20, {1y In any action in which the Attorney-General for
Canada or the Attorney-General for Ontaric is a party
plaintiff and ihe other Attorney-General is z party defen-
dant, the Court has jurisdiction to make a2 declaration as
io the validity in whole or in party of “any statute of the
Legisiature ar any statute of the Parliament of Canada
that by its terms purports to have foree in Ontario, though

" no further relief be praved or sought.

(2) The judgement in any such action is suvhject to appeal as
in ordinary cases.

#“33. (1) Where in an action or other proceeding the constitu-
tipnal volidity of any Ac¢t or enactment of the Parliament
of Canada or of the Legislafure is brought in question,
it shall not be adjusted to be invalid until after notice
has been given to the Atfornev-General for Canada and
to the Attorney-General for Ontario.

(2) The notice shall state what Act or part of an Act iz in
question and the day on which the question is to bhe
argued, and shall give such other particulars as are neces-
sary to show the constitutional point proposed to be
argued.

(3) Subject to the rules, the notice ghall be served six davs
before the dav named for the argument.

(4) The Attorney-General for Canada and the Attorney-
General for Ontario are entitled az of right to be heard
either in person or bv counsel noiwithstanding that the
Crown is not a party to the action or preceedings.

1, TheJudicature Ac‘h,R.B.O.._IEI{EU . 197 {Ontarie, Canada).
%, Lagkin Canadian Constitutional Law {1980}, page 147.
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(5) Where in an action or proceeding to which this section
applies the Attorney-General for Canada or the Atlorney-
General for Ontario appears in person or by counsel,
pach shall be deemed to be a party to the action or pro-
ceeding for the purpose of an appeal from any adjudi-
cation as to the constitutiona] validity of any Aet or
vaactinent in question in the action or proceeding.”

27-A%. For comparable legislation see the Constitutional Ques- -
tions Act. RS.A. 1953, ¢ 55; The Judicature Act, RS.A. 1955, c
164, s 31; Constitutional Questions Determination Act, R.5.B.C.
1948, ¢. 66, am. 1953, ¢ 11; An Act for. Expediting the Decision of
Constitntional and Other Provincial Questions, R.SM. 1954, c. 44;
The Queen's Bench Act, RS.M. 1954, c. 52. s 72; Judicature Act,
RS.N.B. 1952, ¢. 120, ss. 24 and 24A; The Judicature Act, R.5.M.S.
1052, ¢. 114, & 54 {enacted by 1853, No. 33); Constitutional Ques-
{ions Act, R.8.N.S. 1954, ¢ 50. The Judicature Act, R.E.P.EIL 1851,
¢ 79, s. 3% Constitutional Questions Act, R.S.5. 1953, ¢. T8,

Order 27A, Rule 1

47-A 8. On the question whether inn a case which involves a ques-
tion referred to in Order 27-A, rule 1, notice must be given to the
Advocate-General or the Attorney-General, as the case may be,
ivrespective of the considerations whether the State is already a
party to the suit, there are three reported c¢ases from Bombay,
Allahabad and Patna.

27-A9. In the Bombay case,’ section 6{4){a) of the Bombay Land
Requisition Act. 1948 was challenged as comtravening the provisions
of the Constitution, The petition, the Court held, involved a substan-
tial question of law as to the interpretation of the Consiitution, and
Order 27-A. Rule 1 made it mandatory for the Court to give notice
to the Advocate-General or the Attorney-General as the case may
be. The Court observed—-

“As the rule stands, it iz clear and explicit and, as I said
before, mandatory and it makes it incumbkent upon the
Court in every suit where such a question arises fo give
notice to the Advocate-General or the At‘nrney-General
ag the case may be”

27-A.10. It was vreed thst if the State or Union was already a
party to the suit or proceeding, then no object could be served by
giving notice to the Advocate-General or Attorney-General. The
Court did not agree with thig view. The court referred to such in-
stances as, where the Advocste-General represents a charity or where,
apart from being the legal adviser of the State, the Advocate-General
not only represents the State but also the bar as ifs leader, The
Court held that “The Advocate Generals and the Attorney-General
have independent rights and independent function to discharge and
an ceceasion may arise when the presence of either one or the other
mav be necessary irrespective of whether the State or the Unicn
is a party to that Iitigation.”

3. Harasem . Statn of Bowdrag, ALR. 1951 Romw. 121. 124 (D.B.) [Chagla C.J. snd Gajendra.
zadkar J.).

L/5({D)220 Mo LI & CA—16{a)
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27-A11. Referring to Order 27A, rule 2, the Cnurt said--

“This seems to suggest that the draftsman of the rule contem-
plated that even where the State or the Union was added
as g party to the suit. the Advoeate General may still ap-
pear and, therefore, the guestion of costs had to be dualt
with both with regard to the State and the Adwvocate-
General.”

27-A12, In the Allahabad case.'one of the issucs involved wasg
whether the dismissal of a Government emplovee had been ordered
hy a coiapetent authority, and whether sufficient oprortunity had
heen given to him to defend. In the High Court, after the hearing of
the case had almost concluded, counsel for the State requested that
notice of the appeal should be sent to the Advocate-General of the
State, inasmuch as according to him, (Coungel for the State) the case
involved a substantial question of law as tp the interpretation of
the Constitution referred to Order 27TA, rule 1, Civil Procedure Code.
The Court held that these two points at issue did not involve any
substantial question of law as to the interpretation of the Const'-
tution, and ohserved: —

“The State is party to this appeal, and the case on behalf of
the State had been argued by the learned standing Counsel
We, therefore, find ourselves unable to accede to the request
made by the learned counsel for the respondent.”

27-A13 In one Patna case’ the vires of the Svits Veluation Act
was challenged in a suit between private parties. Governtment was
not a party. For the appellant, it was urged that certain sections of
the Act were ullre vires the provisions of article 14 of the Constitu-
tion. But it was conceded that this point could not be decided in
second appeal, because no notice of this particular ground had been
given to tne Attorney-General, as required under Ordsr 27-A.

Recommendation

?7-Al4. we have examined the question whethet the present posi-
tion in respect of the point discussed above should be allowed to
continue. Having rzgard to what was said in the Bombay case, we
would not disturb the present provision,

27-8.15 We now wnroceed to discuss ore point which concerns the
scope of Order 27-A as a whole. It may be noted that Order 27-A is
canfined to situations where the validity of en Act is  challenged,
and does not deal with questions relating to validity of stetutory
rules and orders (and other statutory mstruments)

We have considered this guestion, having regard to the increas-
ing importance of statutory instruments We are of the view that
when the vires of & statutory instrument is challenged in a suit, the
authority which issued the instrument should be made a partv to
the sult, Even now, the promulgating authority would appenr- to he

L {hn Prokeeho v, Stoade of TP, (1564) Lab. 1.0, 302, 319, para W (DB,
L Tate Tron gned Steel Co v, dron Chondrs, A TR, 1987 Pat. 246 (DR,
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a proper party,' in such cases. But ouy intention is to make the posi-
tion more explicit in this respect. It is desirable that the Goavern-
ment or other authoviiy issuing tae instrument is given an oppor-
tunity to join as a party, n such cases. The amendments which we
recammend in this regard will be substantially on the same pattein
ag the preseni provisioms in Ovder 27-A, which govern cases mvolv-
ing substantial questions of law as to the interpretation of the
Constitution.

RRecommendation

27-A-16. Accordingly, we make the following recommondations
for amendment of Order 2TA:—

(i) The heading of Order 27-A shou.d be revised, so as tus read
as follows:—
“Suits involving a substantizl question of law as to the
interpretation of the Constitution or as 1a the validity
of any staiutory instrument.”

[Order 27-A, rule 1 will remain unchanged].
(ii) The following new rule should be added as rule 1-A:—

“1-A. In ony suit in which it appeers to the court that any
question as to the validity of eny statutory IRSET UL
ment, not being a question ol the nature mentioned
in rule 1. ic involved, the court shail not proceed 1o
determine that question until after notice has been
given—

“(a) to the Government Pieader, if the question Con.
cerns the Governmeni, or

{(b) to the authority which issued the statuory instru-
ment, if the gquestion concerns an guthor.ty other
than the Government.

Explanation—In  this Tule. ‘statutory ingtrument’
means q tule, notificetion, bye-low, order, stheme
or form made under on engctment’™

[Order 27-A, rule 2, will remain unchanged].
(iii} The following new rule should be added as rule 2-A:—

w_A The Court may, et any stage of the proceedings, 'n
any suit involving eny such question os ts Teferred to
in rule 1-8, order that the Government or Other Ou-
thority shall be added as o defendani—

“(a) if the Government pleader or the plender cppear-
ing in the case for the authority which issued the
instrument, as the cese may be, whether upon
receipt of notice under rule 1-4 or ntherwise, ¢p-
plies for such addition, and

1L, Opder 1. Bade ik
8 Tn the alrernabive, the driinition oould be placed at the sl of the Order,



282

(b} the court is sctisfled ifat such addition iz neces-
sary or desirable for the satisfactory delerming-
tion of the question” :

(iv) Order 27-A, rule 3, should be Tevised as follows;—

*3. Where, under rule 2 or rule 2-4 the Government or any
other authority is added as a defendant in a suit, the
Altorney-General, the Advocate~General or the Govern-
ment Pleader, or the Government or other authority,
shall not be entitled to or liable for costs in the court
which ordered the addition, unless the Court, having
regard to all the circumstances of the ecase, for any
special reason ctherwise orders.”



CHaPTER 28

SUITS BY OR AGAINST SOLDIERS ETC.

Introductery

381, Order 28 deals with suits by or against members of the
armed forces. The provisions of the Order are mainly designed to
avoid the inconvenience that may be caused tao a member of the
armed forces who has to appear as a party to a suit, but cannot
obtain leave of absence, Mainly, the rules empower him to appoeint
some other person for the purpose. No changes are recommendad
in this Order.



CHapTER 29

SUITS BY AND AGAINST CORPORATIONS
Introductory

29.1, Order 29 deals with su'ts hy and against corporations.
There are provisions for the subscription and verification of the
plaint, and for service of the summons on a8 corporation. Ag regards
forum in the case of suits against corporations, Explanation II to
scetion 17 is relevant. The Court may require the personal appear-
ance of any principal officer of a corporation, able to answer material
questions relating to the suit. There are not many points of contro-
versy concerning this Order, We therefore recommend no change in
this QOrder,

L Hee discussion relating to vestion 17,

284
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CHAPTER 30

SUITS BY OR AGAINST FIRMS

Introductory
30.1. Ohder 30 deals with suits by or against firms,

The main provision authorises suing of partners in the name ol
the iilm. Disciosure ol partners’ name is provided for, as also service,
Appearance of partners is dealt with. There is no appearance except
by partners. Appearance under protest is allowed. A suit against a
person as carrying on business in a name other than his own is
governed by similar provisions,

Order 34, rule 2

30.9, An amendment hag been made to Order 30, rule 2(3) by the
High Court of Orissa, under which the names of the partners disclos-
ed in the manner stated in Order 30, rule 2(1) “shall appear in the
decree”. The question whether this amendment should be adopted for
facilitating the execution of the decree against individual partners
was considered in the earlier Report’ but it was felt thut there was
np nead for any such provision,

30.3. We are, however, of the view that the Orissa amendment
is a useful one, and the particulars proposed to be added may come
in handy at the stage of execution.

Recommendation

30.4. Accordingly, we reccommend that the proviso to  Order 30,
rule 2 should be revised as follows:—

“Provided that all proceedings shall nevertheless continue in
the name of the firm, but the name of the pariners dis-
closed in the manner stated in sub-rule (1) shall be entered
in the decree”

1. 27¢h Report, pagy: 2140 note oo Grder 30, Bule 2.
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Cuarreg 31

SUITS BY AND AGAINST TRUSTEES AND EXECUTORS

Introductory

31.1. In the Order relating to suits by and against trustees, exe-
cutors and administrators, Order 31—the Code first provides that
in suits concerning trust-property, the trustee shall represent the
heneficiaries. and that. unlegs the Court otherwise directs the bene-
ficiaries need not be made parties. The Court will order the bhenefi-
ciaries to be made parties, when the trustees etc. are wholly un-
interested in the matter, or have an adverse interest therein, No
changes are recommended in this Order.

oo

M



CHAPTER 32

SUITS BY AND AGAINST MINORS

Introductory

32.1. Order 32 relating to suits by and against minors is sub-
stantielly taken from the rules of the High Court at Fort Willlam,
dated 10th June, 1874 In the case of a minor plaintiff, the provision
is that he should be represented through a next friend. In the case
of a minor defendant, the provision is thai he should be represented
by 2 guardian for the suit, to be appointed by the Court.

32.2. There are provisiohs as to who may act as next friend or
be appointed guardian for the suit, the main object being to protect
the interests of the minor. With the same end in view, the Order
imposes restrictions on—

{a) receipt by the next friend or guardian for the suit, of pro-
perty under a decree for minor;

{b) agreement or compromise by the next friend or guardian
for the suit.

Retirement of next friend. remowval of the next iriend. and retire-
ment, removal or death of the guardian for the suit, are provided
for. The course to be followed by a minor on attaining majority, is
also. dealt with. Unreasonable or improper suits by the next friend
are also dealt with. Application of these rules to persons of unsound
mind is provided for.

We shall now deal with such points as require amendments.

Order 32, Rule 3(4)

32.3. Under Qrder 32, rule 3(4), notice of an application for ap-
pointment of a guardian ad litem is to be given to the father or other
natural guardian of the minor, It appears toc us that the notice
should be given to the mother also, even where she is not the natural
guardian. We also concur with certain other amendments recom-
mended in the earlier Report.?

Re-draft of Order 32, Rule 3

324, Accordingly, we recommend as follows:—

In rule 3 of Order 32, or sub-rule (4), the following sub-rules
should be substituted : —

“(4} No order shall be made on any application under thig rule
except—

(8} upon notice to—

(i) the guardian of the minor appointed or declared by an
authority competent in that behalf, or. where there
is no such guardian, ......... the father or other natural

1 97th e pm-[. .l.wtc on Orclg LE:_mle_ 3{:’«}_— T
337
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guardian of the minor, or where there is no father or
other natural guardian, the person in whose care the
minor is,

(i) the mother of the minor ulso, and

(h) after hearing any objection which may be urged on
behalf of any person served with notice under this
sub-rule,

{4A) The Court may, in anﬁ case, ¢f it thinks fit, issue notice
under sub-rule (4) o the minor also”

Order 32, Kule 3A (New) (Effect of adverse interest)

325 Where a guardian or next friend has cohducted the suit
with care and honesty, can the decree be set aside on the ground
that he had an adverse interest? Of ecurse, the objections which ithe
minor (or other persons looking after his welfare} may like to urge
as to the partiality of any person, can always be taken when notice
is issued under Order 32, rule 4. But, if the notice does not reach
the minor or the person locking after his welfare, then diffieulty
may arise. On the one hand, it js desirable that a decree of a court
should not be liable to be set aside except lov strong reasons. On the
other hand, justice requires that a miner should net he bound by the
acts of a guardian adverse to the mipor’s interests.

32 §. Discussion of the case-law on the subject must start with
a Privy Council decision,' In that case, the suit was filed on behalf
of the minor for a declavation that certain decrees and sales were
invalid beczuse the minor had not been properly represented in the
proceedings from which they resulted. It was held that the decrees
and proceedings were invalid, because the sister of the minor, being
a married woman, was not the proper person to be appointed as
guardian «d litem, and, as regards the other guardian, who was the
minor’s uncle, his interest was obviously adverse, as he had purchased
in the name of his sons the decree passed against the minor’s father,
and was thus personally interested in the minor’s estate adversely
to her. All this was proved in the suit to set aside the decrecs and
sales, and it was therefore held that the minor was never a party to
any of the suits in the proper sense of the term.

39.7. The learaed Suberdirtate Judge had found that’ the pro-
ceedings impeached in the plaint failed as against the plaintiff (ap-
pellant), because she was not properly repersented in them. He held
that Ulfat-un-nisa, ag a8 married woman, could not have been appoint-
ed guardian ad litem, and that Mauladad, whose sons were merely
bengmi purchasers on’ his behalf, and had an interest adverse to
that of the minor, and was therefore disqualified The High Court
on appeal set aside his decree, and dismissed the suit upen the ground

that—
“the dacrees upon which the execution proceedings were found-
ed are not o any way impeached in the suit, not could
the, be. The impeached transactions were proceedings on
those decrees in execution, and, this being so, it was the

T Teahid an Nissz v. Maharunad Drawit, (1999) LLR. 31 &11 572 (1C.).
3, Raabid vn Nissw v. Mubamosd Lamail, (1908) LL. &, 31 All. 572-582 (F.C.).
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proper course for the plaintiff, if she had any ohjection to
make 1o the cxecution of the decrees, to raise these objec-
tions under the provisions of section 244 of the Code of
Civil Procedure, and not by a separate suit.”

32.8. The Privy Council observed—

“With all respect to the learned Judges of the High Court,
the'r Lardshing are unable to agree with this cenelusion,
Sertion 244 of the Civil Procedure Code upplies to gues-
tions arising between parties to the suit in which the
decree was passed, that is to say, between parties who
heve been pronerly made parties in accordance with the
provisions of the Code. Their Lordships agree with the
Subordinate Judge that the appellant was never a party
to any of these suits in the proper sense of the term. “Her
sister. Ulfat-un-nisa. was a married woman, and therefore
wag disqualified under section 457 of the Code from being
appointed guardian for the suit. and Mauladad’s interesi
was obwviously adverse to that of the minor”

329. This decision was followed by the High Court of Madras,
and it was held that where the interest of a guardian ad lifem is
ubviously adwerse, the decree is a nullity’ The High Court of
Travancore-Cochin also seems® fo have held that the decree is a
nullity.

3210, In an Allahabad case’ it was ohserved—

“1t is now settled law that where g wwardian ad Yitem has an
interest adverse to the minors, they are to be considered
as not having been properly represented in the suit and
the deecree is not binding on them.”

32.11. Tn a later Madras case,! the guestion whether the notice
given to the father was sufficient notice, was ronsidered in the con-
text of a suit on a mortgage where the executant of the mortgage
wag appointed puardian ad Hiem of his minor son. The court, refer-
ring to the above question. ohserved—

“This again depends on whether the appointment of the father
as guardian gd litem is absclutely void, or is onlv void-
able, We think that in rases where a person contests the
validity of the appointment of a guardian ed litem on the
ground that his interests are adverse, and where there is
no express prohibition in law as to the appointment of a
person except on the ground thai hiz inferests are adwverse,
the pariy must prove that the facts do show that the inte-
rests of the guardian ad litem are adverse. and that owing
to that fact the guardian did not act in the interest of the
miner and did not conduct the defence with proper dili-
gence or raise proper defences to the suit and that the
minor has been prejudiced.”

L Wflappn Gogndan v. Masa Naiken (1924) LL.R. 47 Mad. 73, A.TR. 1924 Mud, 207,
B, Toueeeld TOrehiom v, S athainkerign, A TR, 1956 Tr. Co. 701,

8. Chirangilal v, Syed Hyaa A0, A LR. 1924 AN, 751 (Domilo and Dalal T3}

4. Moreld Swomuar v. Sulremonie, A LE. 1828 Mad. 353, 304,
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212, In a Caleutta case, Rankin, C. J. doubted whether thc
Privy Council case’ went so far as to hold that the appointment
of a guardian ad lifem whose interest was adverse rendered the
decree a nullity in every case.

42.13. The Bombav High Court has observed’ that where a
minor plaintiff is not properly represented in a suit, he is not en-
titled to ignore the decvee passed itherein and to file a fresh suit
to have the issves iried on the merits. He should sue to set aside
the decree in the prior suit, and 1o revive that suit.

32.14. In a Patna case,' the suit was filed to set aside the mort-
gege decree on the ground that the minors werc not properly re-
presented by their father. as his interest was adverse. It was held
on the evidence that as the defences open to the minors were nof
put forward by the guardien, the decree was not binding on them,
but that it cannot be said without going into the merits that the
decree was bad simply because the fathel's interest conflicted with
that of the sons,

32.15. In a Bombay case®, the position in the case of members
of a Hindu joint family was thus svmmarised—

“Tn the case of a Hindu joint family where the manager has
the power to bind the minor members of the coparce-
nary by an alienation for legal necessity, it is open to
the son to challenge it in a suit brought to enforce the
glienation on the ground that although it may be bind-
ing on the manager, it is not binding on the minor. His
interest may, therefore. comflict with that of the mana-
ger, as the defences of hoth may be sepsrate debt on
the family. In such a case it would not he desirable to
appoint the manager as the guardian ad litem for the
minor in the suit, but if he is 0o appointed and a decree
ig passed against the minor's interest in the property, it
cannot be said, in absence of fraud or collusion on the
party of the manager, that the decree is a nullity merely
because the manager ought not fo have been appointed
as his guardian. If th: minor subsequenily sues to set
aside the decree, he must show that the alienation was
not, in fact, binding on him. This would be especially
o0 where the manager is the father who is the natural
guardian of the minor and whose personal debts also are

~ binding on the son if they are antecedent to the aliena-

tion and =re not illegal or immoral. In the present case.

there is no proof of fraud or collusion on the part of

the father. and the debts for which the mortgage and

the sale were made are not ghown as not hinding on the

son, The interests of the father and the son are not thusg

conflicting. We are of opinion, therefore, that the mort-

gage decree is not proved to be not binding on the son

on this ground”

1 Keikh Abdnl Karim v. Thalurdns (192R) 55 Cal. 65. Cal, 1201 ALR. 1928 Cul. 844,
B Raahid nn v Meahemiad Temedd, (1908) TL.R, 31 AlL 372 {P.C.).

3 Lermear v. Swrasuati, A LR, 1968 Bom. 125,

|

Ll

. Cnibradfoar Nuraén Dea v. Khidwr Thabur, A1R. 1838 Put. 437.
. Mahadev v, Shankar, A LR 1943 Bom. 387, 390 (Davatin & Lokur JJ).
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3.16. We are af the view thal the position should be settled
in this respect. Mere adverse interest is not, according 1o the view
of most High Courts, a groungd for setling aside the decree. But,
where the minor is prejudiced by reason of such adverse interest,
the decree can be set as'de. These propositions should be enacted
into law. At the same time, the ordinary rule that the decree can
be set aside on the ground of gross negligence or misconduet on
the part of the guardian leading to prejudice, should remain un-
affected, since it is independent of any question of adverse inte-
rest.

32.17. It was suggesied to us that it would be better to consid:r
this point under the Evidence Act, but since it also concerns the
Code, we are dealing with it here.

3218. No doubt, thecretically, an adverse interest should be
sufficient for setting aside the deecree, because the minor is not
represented. But, svch a provision would create practical compli-
cations. and zffect the finality of decrees in  numerous suits to
which minors are parties. The question is of choice between the
abstracs pristine view of mere adverse interest (on the one hand),
and adverse interest leading to prejudice to the minor (on the
other hand). The latter seems to be the present position, and is the
only practical view,

Recommendation
3210, We, therefore, recommend that the [ollowing rule
should be added in Order 32:—

“3A {1} No decree passed ageinst a minor shall be set aside
merely on the ground that the next friend or guardian
for the suit of the minor hed an interest in the subject-
matter of the suit adverse to thot of the minor; but the
fact that by reason of such adverse inferest of the mexi
iriend or guardion for the suit, prejudice has been caused
lo the inierests of the minor, shall be a ground for set-
ting aside the decree.

(2) Nothing in thiz rule shall preclude the minor from ob-
taining any relief evaileble under lew by reeson of the
misconduct or gross negligence on the pert of the nert
friend or guardian for th~ suit. resulting in prejudice io
the interests of the minor.”

QOrder 32, rule 15

22.20. In the earlier Report! a recommend=tion was made for
the insertion of a new rule—2A—in Order 32, in the following
terms:

“2A. (1) Where a suit has been instituted on behalf of the
minor by his next friend, the Court maw, at any stage
of the suii, either of its own motion or on the applica-
tion of any defendant, and for reasons to be recorded.
order the next friend to give security for the payment
of all costs inecurred or likely to be incurred by the
defendant, ’

1, 27th Report, Mote on Order 32, Role 2.A, (New), and draft at page 76.




232

{2) Where such a suit is instituted in forma pauperis, the
security  shall include the court-fees payvable to  the
Government. :

(3) The provisions of rule 2 of Order 25 shall, so far as may
be, apply to a suit where the Court makes an order
under this rule directing security to be furnished.”

32.21. This followed broadly the Madras amendment on the
sebijeet,

Question of security

3222, We agree with this recommendation. The resson why we
refer to it here is, howewver, connected with ancther provision,
namely Order 32, rule 15

Under Order 32, vule 15, the provisions contained in Rules 1
to 14 of the Orders, so far as they are applicable, shall extend to
persons adjudged to  be of unsound mind and to persons who,
though not so adjudged. are found by the Court on inquiry, by
reason of unsurndness of mind or mental infirmity, {o be capable
of protecting their interests when suing or  being sued. Now, the
Madras amendment to Order 32, rule 15 excludes the operation of
rule 2A (security demanded from next friend or guardian) ie. the

newly inseried rule in relation to persoens of unsound mind ete. -

The previous Commission noted this, but considered it unneres-
sary to have anv such provisiont

Supervening insanity

32.23 Another question relevant to Order 32. vule 15 is of super-
vening insanity, This had also been considered by the previous Com:
mission' in the carlier Report. (at present, rule 2 does not apply
in such case)’ It would appear that in England’, in case of super-
vening insanity. the acticn must be carried on by the next friend
{(who will, usvally. be the receiver in lunacy). The previous Com-
mission took note of this _ position. However, it thought that as
such cases are not frequent, no amendment was required in the
earlier Report.

32.24. We think that although both these points are minor,
they should be suitably dealt with.

L 2Teh Repurt, page 224, Note on Order 32, Bole 15.

% Pirm Drokaran Des v, Debi Suhef, ATR., 1036 Lah. 7, & {Backrr J.).

". Hec Order 16, rule ITand Order 17, #nle 4, RE.0. (Eag)and gcommentary thereon in
the Anmual Practice.

R
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Recommenidation

32.25. Accardingly, we recommend that Ovder 32, rule 15,
-« shorld be revised as follows:—

“15. The provisions contained in Rules 1 to 14, other than rule
' 24, so far as they are applicable, shall extend to persons
o adjudged 1o be of unsound mind before or during the pen-
dency of the suit, and to persons who, thorgh not so
adjudged, are found by the Court on inguiry, by reason
of unsoundness of mind or mentsl infirmity, to bhe in-
: capable of protection their interests when suing or being

sued.”

- "

h®

-
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CHAPTER 32A
SUITS CONCERNING THE FAMILY

Intreductory

324.1. We propose to add a new Order, intended to deal with
suits relating to matters concerning the family. We explain below
the remsons for adding it

Peculiarity of disputes concerning the family

324.2. In the administration of justies, in disputes relating to
the family, one has to keep in mind the human relationships with
which one is dealing. The objective of family counselling, as a
method of achieving the ultimate object of preservation of the
family, is to he kept in the forefront.

32A.3. Litigation concerning or involving affairs of the famiiy,
therefore, requires a special approach, in view of the serious emo-
tional aspects involved. For this semsitive area of personal rela-
tionghip, our ordinary judicial procedvre is not ideally suited, As
Sir Garfield Barwick (then Attorney-General of Australia), said’

in the debates on the DMatrimonial Clauses Bill, 1859, the Judge—-

not unnaturally feels reticent about intruding into the humean re-
lationship of those who come before him; and the parties them-
gelves so often enter into a conspiracy of silence, where their in-
nermost secrets are concerned,

324.4. It is now being increasingly realised that—

(a) as far as possible, an integrated broad based service to
families in trouble, should become a part of the Court
sysien;

(b} the existing court structure should be go organised that
one single court should deal with the problem of pre-
serving the families; and

(¢) the conventional procedure dominated by the adversary
systemn may not be appropriate for disputes concerning
the family. '

32A5. Many of these matters are outside the scope of this
Report; moreover, it will require considerable time and effort to
re-mould the legal system to make it an effective instrument for
dealing with them. Nevertheless, it is felt that so far as the Code
of Civil Proeedure is concerned, it may be desirable to have spe-
cial provisions on sume matters,—provisions which highlight the
need 'for adopting a different approach, where matiers concerning
the familv are at issue. including the need for efforts to bring
phout an armicable settlement.

1. Awstraling H. Purl. Dal. (Naw Series), 3223, 23235,2 227 (Rlja, 4, 19758}
My

»
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Reeommendation

32A.8. With the above object in view. a few provisions relat-
— ing to suits concerning the family are propeosed in the form of a
new Order, which will be as [ollows: —

“"Order 32A—Suits relating to matters concerning the family—

> 1. Application of the Order (1) The provisions of this Order
apply to suits or proceedings relating to matters con-
cerning the family.

(2) In particular, and without prejudice tn the generality of
the provisions of subrule (1), the provisions of this
Order apply to the following svits or procecdings,
namely—

k (a) a suit or proceeding for matrimonial relief, in
cluding a suit or proceeding for a declaration as to
the validity of a marriage, or as to the matrimonial
status of any person;

(b} a suit or proceeding for a declaration as to the legi-
timacy of any person:

(c) a suit or proceeding in relation to guardianship of
the person or custody of any minor or other person
under disahbility:

{d) 2 sull or proceeding for maintenance.

. (e) a suit or proceeding as to the validity or effect of an
- adoption;

() a suit or proceeding relating to wills, intestacy and
succession;

- -

(g) a suit or proceeding relating to any other matter in
respect of which the parties sre subject te their
persohal law,

*(3).5¢ much of any rule contained in ihis Order, a5 relates
o a matter provided for by a special law in respect of

- gny suit or proceeding, shall not apply to that suit or
proceeding.
- 2. Proceedings to be held in camerg—In every suit or pro-

ceeding to which this Order abplies, the proceedings may
be held in camera, if the court so desires and shall be
so held if either party so desires.

3. Duty of court to make efforts for settlemeni—(1) In
every svit or proceeding te which this Order applies. it
shall be the duty of the Court in the frst instagnee. in
every case where it is possible to do so consistently with
the nature and circumstances of the case, to make every
endeavour to assist the parties in arriving at s settlement
in respect of the subject-matter of the suit.

T/B(D)220Mof LTudnCA—17a
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(2) If, in any such suit or procecding, at any stage it appears

to tho court that there is a reasonable possibility of a
settlement between ithe parties, the court may adjourn
the praceedings for svch period as it thinks. fit, to enable
attempts to be made to effect such a settlement.

(3) The power conferred by subrule {2} is in addition to

4.

any other power of the court te adjourn proceedings.

Assistance of welfare expert—In every suit or proceed-
ing to which thiz Order applies, it shall be open to the
Court to secure the services of such person,' whether
related to the parties or not, including a person pro-
fessionally engaged in promoting the welfare of the
family, as the court thinks fit, for the purpose of assist-
ing the Court in discharging the functions imposed by
rule 3 of this Order.

Duty to inquire info facts—In every suit or proceeding
to which this Order applies, it shall be the duty of the
court to inguire, so far as it reasonably can, into the
facts alleged by the plaintiff and into any facts alleged
by the defendant”

For the purposes of this Order, each of the following
shall be treated az constituting a family, that is to say—
*(a) a man and his wife living together, any child or
children being issue of theirs, his or hers, and any
child or children being maintained hy them;
(b) a man not having a wife or not living together
- with hils wife, any child or children being issue of
ll_llis, and any child or children being maintained by
lm;
{c) a woman not having a husband or not living together
- with her husband, any child or children being issie
- of hers, and any child or children being maintained
by her;
(d) 2 man or woman and his or her brother, sister, an-
‘cestor or lineal descendant living with him; and

(e) any combination of oiie or more of the groups speci-

fied in clauses (a), (b), {c} and (d) of thig rule.”

L. The person should preferably be v woman, wherever available.

-
"

——

—



CHAPTER 33

SUITS BRY INDIGENT PERSONS

Introductory

33.1. Order 33 deals with suiis by indigent persons, The Cade
does not deal with the subject of legal aid, but provides for exemp-
tion from Court fees, in respect of persans who are indigent, called
by the inappropriate name of “paupers”.

33.2. The object is to enable persons who are too poor to pay,
court fee to institute a suit without payment of it.! The exemption
does not extend io process-fee (rule 8).

33.3. This Order has a long histor}'.'

In the reign of Henry VII, an Act was passed by the English
Parliament as “a Mean to help and speed poor Persons in their suit®’.
This Aet, which permitied the destitute to appear in eourt without
paying the usual court fees at the discretion of the Chancellor, was
in force in England, with modification, until 1549,

334, It enabled him to obtain writs original and writs of sub-
poena free of charges. The Indian Legislature first dealt with the
subject’ in 1939; ;and the provisions have, with necessary additions
and medifications, found a place in successive Codes of Civil Pro-
cedure,

Order 33 and expression “pauper”’—Recommendation

335, With reference to indigent persons, we have a general re-
commendation to make on a question of terminclogy. We recom-
mend that the expression “indigent person” should be used through-
out the Code, in place of the present expression “pauper”, which is
not in harmony with modern attitudes,

Ordef'ggg.j Rule i—Point. nt discussed In Auvgust & September,

33.6. In Order 33, rulc 1, which deals with eligibility to sue, cer-
fain modifications, which are summarised below, were proposed by
the earlier Report'—

(1) The amount of rupees one hundred was proposed to be
raised to rupees one thousand: -

(1i) In considering the question of sufficient means, the subject:
matter of the suit (case Bombay Amendment) and neces-
sary wearing-apparel were proposed to be excluded:

1. Jatindrn v, Dworke (1593) LL.E. 20 Cal. 111, 115.

2. 11 Henry ¥IL ¢ 12,

3. Act 9 of 1839,

4. 27th Repnrt, page 225, note on Order 33, Rule 1,

7
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(iit) The guestion whether the date of presentation of the ap-
plication or the date of its hearing should be the relevant
date for considering pauperism, was dealt with. The deci-
sion on the subject revealed a conflict of views, A provi-
sion had, therefore, been reeommended to the effect that
property acguired by the applicent after presentation of
the petition and before decision of the application should
be taken into consideration,

We agree with these recommendations. We are also of the view
that certain other points require to be .considered and we proceed
to discuss them helow.

Order 33, Rule 1, Explanation

33.7. The question whether a person suing in a representative
capacity. who has no property in his hands in that capacity, can sue
4s a pauper. has been the subject matter of debdte. as is shown by
judicial decisions

33.8. Here. reference mav be made to the earlier Report® which
has taken a similar view, while referring to the Madras Xmendment
to Order 33. Rule 1, Explanation (iii), which provides that where a
plaintiff sues in a representative capacity, the question of pauperism
shall be considered with reference to the means possessed by him,
in such capacity. It was, however, considered unnecessary to make
such an express provision, though the Commmission agreed with the
view incorporated in the Madras Amendment:

339, We now refer to another point, namely, sults in representa-
tive capacity, '

In a Gujarat' case. the question argse, whether a trustee who has
not no trust property in his hands could sue as a pauper on behalf
of: the trust, even if he is possessed of sufficient means in his indivi-
dual eapacity, e

The High Court held—

“The word ‘person’ in the Explanation to Order 33, Rule 1
being capable of both a wide and a narrow meaning, we
should give that construction which would advance this
salulary remedy and achieve the purpose underlying enact-
ment. so that the facility for institution of a suit with-
out payment of the requisite couri-fees can be properly
availed of by all persons, who would be otherwise denied
the remedy merely because the person had no funds to
pay the requisite fees... ... (The) other' construction
would lead to anomalous results. The pauper(s), minors
and lunatics. who on account of. their lesal disabilities.

Y. Decisiines cdtoil i tlie 274k Topwd s ook repitesd here,
2. 27th Bepmrt. page 225.
8. Chiwow Ll vt inadaden, XK. 165 Guj. 207, 210,

4. Mo Rujnii v. Klnndws Butoo. 1.L.R. 1995 Bom. 279, 261: Bhurat Abhyodoy Cottoh
Mills Lid. v. Kemeshionr Singh, AR, 1938 Cal, 745,
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could not act except through someone else on their be-
hali, eould not sue at all unless the next friend or guar-
dian wag a pauper, because they could not present the
application in persen.

Similarly, the trustee of an executor or a Blutavalli could not
sue or appeal agaminst a decree ageinst a trust estate un-
less they were themselves paupers or they choose to put
in their own moneys to finanee the litigation™

33.10. Further, in the Gujarat case, it was held that “merely be-
cauge the test of a wearing apparel could not be fulfilled and no
deduction of its value could be claimed by persons possessing no
wearing apparel, it could not justity a construction that the word
‘person’ in the clause refers only to natural persons who can possess
wearing apparel. So also, there is.no difficulty in complying with
Rule 2, as regards the presentation of the application by the person
himself. “In such cases of trustees and executors, if the suit is
brought in a represcntative capacity, they could present the appli-
cation in that capacity, and they could remain present as such be-
fore the court to answer any guestion relating to the trust”.

3311, The proper test in such cases is to sec in what capacity a
person sues and whether in that capacity he is a pauper. The trustees
could therefore, sue on behalf of the trust, provided they had no
sufficient trust moneys in their hand to pay the necessary court fees,
even though in their individual capgeity they may not be paupers.
Rescurces of the trustees in their individual capacity would be irrele-
vant. The question whether the word “person” in Order 33, ERule 1,
Explanation should be taken to include a limited company ineorpo-
rated under the Companies Act, was left open.

33,12, It is in our opinion desirable to make the position clear on
this point.

33.13. It is, in our opinion, also desirable to exclude not only the
necessary wearing apparel while calculating the means of plaintiff
desiraus of suing as a pauper, but all property exempt from attach-
ment.

23.14. The basie on which property is exempted from attachment
by the law' is the assumption that the property is necessary for liveli-
hood or that the exemtion is otherwise necessary enccurage
thrift.—all of which can be subsumed under the general rule that
the law does not favour proporty (of the particular kind). being
disposed ur dissipated or spent away for any purpose. Tt follows,
that the persan to whom such property belongs should ot only assign
it? but he discouraged from selling it in order to provide himself
with the means for fighting litigation, '

Recommendation—Order 33, Rule L' '
33.14. Accordingly, we recommend that for Qrder 33, rule 1,
the following rule should be substituted:— :
41. Subject to the following provisions. any suit may he in.
stituted by er indigent person.

1, Sess dizemssion aa b0 eection 041, Provisn,
2. ©f. srciion f. Transfer of Proporty Act.
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Explanation 1—A person is an indigeni person—

(a) when he is not possessed of sufficient means, other than
property erempt from otiachment in execuiton of ¢ dec-
ree and the subject-matter of the suit, to enable him to _
pay the fee prescribed by law for the plaint in such suit, Al
or

{b) where no such fee is prescribed, when he is not entitled
to property worth one thousend vupees other than the pro- .
perty exempt as eforesaid and the subject-matter of the
suit.

Explanation 2—Any property which is ocguired by a person
after the presentation of his application for permission to
sue as an indigent person ond before the decision of the ap-
plication, shall be taken into gecount in  considering the
question whether he is an indigent person. "

Explanation 3—When the platntiff sues in o representative capo-
city, the question whether he is an indigent person shall be
determined with reference to the means possessed by him
in such capacity”.

Order 33, rule 14 (New)

33.15. We are of the view that inguiry into pauperism should or-
dinarily be made by the Chief Ministerial Officer! of the Court.

Accordingly, we recommend that the following rule should be
added in Order 33:—

“1A. Inquiry into the question whether a person is an indi- w
gent person shall ordinarily be made by the Chief Mi-
nisterial Officer of the Court, unless the Court otherwise
directs; and the decision of that officer shall, unless the
comrt otherwise direct, be deemed to be the decisiom—afm"""" v
the Court”,

Order 33, rule 5(c}, .
33,16, There is a minor point to be considered concerning Order
33, rule 5{e).
The rule is as follows — »

“5. The Court shall reject an application for permission to sue
45 a pauper—

().,

(¢) where he has, within two months next before the
presentation of the application, disposal of any property
fraudulently or in order to be able to apply for permis-
sion to sue as a pauper, or.

(d)y ...

1. Cf. Bection 128 (1) (i),
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33.17. It may be noted, that under clause (cj, the application .
is rejected on the ground of fraudulent disposition of property or
disposition of property in order to be able to apply for permission
to sue as a pauper. The assumption behind this rule is, that if the
property had not been disposed of (within the specified period), then
the applicant would have had sufficient means to pay the court fees.
This. however, is not sufficiently brought cut in the clause, because
under the present wording, even where the property disposed of and
the property still in possession of the app]icapt, taken together, is not
sufficient for paying court fees, the application can be rejected. We
think that this is rather harsh, and should be set right.

Reconimendation

33.18. We, accordingly, recommend the insertion of the follow-
ing provigso below rule 5— '
“Propided that mo applicetion shall be rejected wnder clause -
(¢} if, even after the value of the property disposed of is
taken into account, the applicant would be entitled to
sue as an indigeni person within the meaning of rule 1
of this Order.”

Order 33, Rule 5{d)

33.19. Amongst the grounds on which an application for per-
mission to sue 28 a pauper may be rejected, is the ground mention-
ed in Order 33, Rule 5(d). namely, absence of a cause of action.

33.20. In the earlier Report, it was noted that the existing
wording of Order 33, Rule 5(d)}—“‘where his allegations do not
show a cause of action”—had been interpreted widely by the
courts! The Commission considered it unnecesssry to disturb the
language of the rule, although it referred to the local amendmems
relevant to the rule,

33.21. Sincc then, the Gujarat High Court has held® that Order
7, rule 11 mekes a distinction between failure to show a cause of
actioi {on the one hand), and bar of limitation or of any other
law (on the other hand). I+ was oointed out that the two idess are
quite distinct. “The bar of limitation does not destroy the cause of
action. if any, but only bars the remedy”™ Therefore, it was held
that the lower court was wrong in holding that the suit does not
show a cause of action because it is time-barred.

33.22. This judgment makes it necessary to clarify the posi-
tion. It may be noted that the Madras High Court'* has added a
clause (d-1), under which the Court shall reject the application for
permission to sue as a pauper where the suit appears to be barred
by any law. As contrasted with this, tha Allahabad High Court has
inserted an Explanation to rule b, to the effect that an application
shall noi be rejected under this clause (d) merely on the ground
that the proposed suit appears to be barred by any law.

1. 27th Report, pages 225, 226,
2. () Sea Baha Powpnr v, Governineni, ALR. 1955 All 415;
(5 Preaweal, A LR, 1041 Mad. 308,
3. Bomeiklal v, Matbwralal, A, LR, 1985 Guj. 214 (Raju, L),
4. Asto tha effoct of the Madrae amerdment, sea In re Annsmeion, A T.R. 1068 Mad. 877,
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Recommendation to insert Order 33, rule 5(dd)

33.23. The Madras amendment is, in our view, preferable. If 3
suit is barred by any law, there is no point in granting permission
to sue as a pauper. Of ecourse, border-line cases couwld occur; but the
power to reject could be confined io cases where it is clear from
the allegation in the application that the suit is barred. We there-
fore, recommend, therefore, that the foliowing should be added as
clause {dd), in Order 33, rule 55—

- #{dd) where his allegations show that the suit would be bar-

red by any law for the time being tn force; or”.

Appeal against order under Order 33, Rule 5

33.23A. We are of the view that an order under Order 33, Rule
b, rejecting the application, should be made appealable’ since the
crder followed to stand, would prevent the applicant from enforc-
ing his right to sue.

33.24. Order 33, Rule 7, prescribes the procedure to be followed
at the hearing of an application for permisson to sue as an indi-
gent person. It says—

“7. (1) On the day so fixed or as soan thereafler as may be
convenient, the Court shall examine the witnesses (if any)
produced by either party, and may examine the appli-
cant or his agent, and shzll make a3 memorandum of the
substance of their evidence.

(2) The Court shall aisc hear any argument which the par-
ties may desire 1o offer on the question whether, on the
face of the application and of the evidence (if any) taken
by the Court as herein provided, the applicant is or is
not subject to any of the prohihitions specified in Ruyle 5."

This rule, thus, turns hack to rule 5.

33.25. Under Order 33. rule 5, a Court shall reject an applica-
tion to sve in forme pouperis on any of the five grounds mentioned
therein, These relate to—

{i) The form and presentation of the petition: Rule 5{a);

(ii) Ths }Eaa}uperism of the applicant: Rule 5, olauses (b). (c)
and f(e)

(iii) The merits of the petitioner’s claim: Rule 5, clause (d).

33.28. Now, the inter-relationship of rule 7 and rule 5 of Qrder
33 is of interest.

Firat. so far as rule 5(a) goes, a perusal ¢f the petition iz suff-
cient to ses whether the prohibition applies. so that the examina-
tion under rvle 7 will not relate to it. Secondly, as regards pau-
perism of the applicant, rules 6 and 7 provide for the adducing of
evidence by the applicant as well as by the Government and by
the opposile party. The examination uuder rule 7 is, therefore,
certainly directed at pauperism. Clauses (b). (¢) and (e} of Rule §
broadly relate to the quest'on of pauperism. Sn a Tull enoulry in
the points mentioned in those clavses has to be held.

1. Ta be eaericd oot aeder Ordur 43, rule 1 (oo,
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Thirdly, as repards cause of act'on, ie. Rule 5, clause (d),
there is a difference of opinion among the warious High Courts as
to the material that a Court has to make into account in deter-
mining whether there is a subsisiing cause of action or not. The

* conflicting views on the subject are summarised below.

The question which covld arise in practice is' "W!iether it
is open to the Government Pleader or an opposite party
duly served with a notice under 0.33, R.6, or R7 to file
an ohjection or to adduce evidence or to present an
argument that the applicant for leave to sue in forma

. pauperis has not complied with the provisions of 0.33,
R. 5(d), and/or whether at an inguiry under R.7 1t 1s
competent for the Court to determine whether the appli-
cant has complied with the provisions of B 5(d)."

33.27. All the High Courts seem to agree that a Court should

* not, under rule 7, embark upon an elaborate enquiry regarding the
merits of the petitioner's claim. But. as to what should form . the
basis for a decision on the point whether the petitioner has a
cauge of getion or mot, at least three views can be gathered from

the decisions—

(i} The first view is, that orly the petition can be looked
intg for this purpose and nothing else. This view found
favour in a Madras case.? But the difficulty with th's
view is, that rule 4 gives = discretion to the Court to
examine the applicant gs to the cause of his action. Tf
any statement made by the applicant in the examination
cannot be acted upon by the Court then it is not easy
to see why a Court should be invested at all with such a
diseretion.

w

No doubt, the word “allegations™ in Rule 5{d) mav seem tn
.. lend some support to this view, but the word should noi be regard-
== " " gd as. material on the above point.

(i) The second view is, that a court can take evidence re-
garding the petitioners’ ecause of action. This view was
taken by in a decision of the Paina High Court? though
a later caze takes & different view. It is, however, oppos-
ed to the scheme of the Order. The evidence that can he
addueed after notice to the opposite party, should relate
(as laid down by Rule 6} only to the paunerizm of the
petitioner,

(iii}) The third view (which is a middle between the two
extremes mentioned gbove} is. that a Court can rely
upon the allegations in the petifion angd the statements
of the petitioner made by him during his examination
under rule 4, if anv. by the court. This view ‘s shsred

Vooof Ebee fidee v, My fees Pan, VLT 1952 Rang. 107, Flo(FLB..
2. Rafnam Pitlad v Prga Pille! (1907), 15 AL L, 202 (F B
3 Chore Siluw. .00 akersd, A TR, 1918 Pat. 58, 58 (DB,
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by several High Courts! But there is again a difference
of opinicn regarding the scope and nature ¢f the exami-
nation of the petitioner under rule 7.

Some Courts® held that his examination under Rule 7 should
not be related to thé cause of action but only to his pauperism,
while others express the opinion’ that hjs examination under rule

-

i may be with reference to the ¢cause of action as well.
33.28. In the Bombay case, it was observed'--

“It follows, therefore, that the materials for forming an
opinion whether the applicant has a subsisting cause of
action or noi, or to use the words of R. 5(d) whether “his
allegations do mnot show ecause of action” are (1) the
application, and {2} the evidence of the applicant under
R. 4 or r. 7. Then, under R. 7(2), the Court has to hear
arguments if any offered on the face of (a) the applica-
tion. and (b) the evidence (if any) taken, that the appli-
cant is or is not subject to any of the prchibitions: speci-
fied in R 5.

33.29. It is, of course, not ppen to the Court to hold an elabo-
rate inguiry into the question whether ihe claim made by the
petitioner is likely to succeed. In ascertaining where there exists
a “cause of action”, the court cannot go into complicated gquestions
of fact or law®,

33.30. The most sensible view (which is practically the same
as the Bombay view)® seems to be, that (i} under rule 7, a court
may examine the applicant touching the ‘cause of action': (ii} that
whnen he is so examined, the opposite party has a right to cross-
examine him under rule 7; and (ui) that a court may take the
result of such examination together with ony exramination under
rule 4 and the allegation in the petition in deciding whether the
prohibition metioned in rule 5(d) apolies or not: (iv) but the other
witnesses cannot, under rule 7, testify for. or against. the existence
of the cause of action; (v} however, the court can give a ooy
both en peuperism and on the cause of action (or any other prohi-
bition mentioned in rule 5).

33.31. Since Order 33, rule 6, specificaldy mentions that the
evidence to be taken should relate only to the guestion of paupe-
rism of the petitioner, it is desirable, by a slight amendment of
rule 7, to provide that the examination of the petitioner (as distinet
from the evidence of other witnesses), can extend to the cause of
action also,

1. (a) Jogeadrav. Durge Cheran, A LR. 1014 Cal. 385;
{4 Bai Chandaw v, Okotta Lail, ALER. 1932 Bom. 634, 585 {Bangnekar J.);
{c) {7 Ba Divs v. Mg. Lu Plan, A.T.R. 1032 Rang. 107 (F.B.).
2. (@) Bui Chandan v. Chhote Dal, ALR, 1932 Bom. 584;
{hY U Bu Dive v. My. L Plon, A LR. 1832 Rang. 107, 112 {Majority view).
g. (=) 17 Ba Dine v. Myt Plan, A LR, 1932 Rang. 107, 111, 112 (Majrrity riow
{hy Fonendre v, Duegn Charan. A TR 1019, Cal. 385, 383,
- Bai (Thandan v, Qhkele Lal, A.T.R. 1932 Bom. 584, 583 (Ragnelar J.).
. Fijui Pratep v. Oukh Haran, A.LR. 1982 8.0 041, 043, Para. 9.
- Boi Chandan v, Chhotalel, A L.R. 1932 Bom. 584, {Bangnekar¥
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It is also desirable to provide for a full record, in }rie\f.r of our
proposal for appeal’ aganst orders. rejecting the application for
permission to sue as a pauper.

Recommendation

33.32, In the light of the above discussion, we recommend that
Order 93 rule 7. should be revised as follows:—

“7. (1} On the dav so fixed or as soon thereafter as may be
convenient, the Court shall examine the witnesses (if
any) produced by either party, and may examine the
applicant or his agent and shall make a full record of
their evidence.

(1A) The exemination of the witness under sub-vule (1) shall
be confined to the prohibitions in clauses (), () end (e)
of rule 5 but the examingtion of the applicant or his
agent may relaie to any of the prohibitions referred io
in rule b

{2) The Court shall also hear any argument which the
parties may desire to offer on the question whether, on
the face of the application and of the evidence (if any)
taken by the Court under rvle 6 oy under this rule, the
application is or is not subject to anv of the prohibitions
specified in rule 5.7

Appeal against order under Order 33, rule 7—Recommendation

33.32A. We are of the view that an order under Order 33, Rule
7, rejecting the application, should be made appealable® since it
prevents the applicant from enforcing his right te sue’

Order 33, rule &
-33.33. We now come ore point relevant to Order 33, rule 8. In
our Questionnaire. we had included the following Question:*

%30. How far do vou consider it the duty to the State to
provide,—

(a) to a person without any means, or

{b) to = person with inadequate means, the following
facilities or conecessions in full or part—

(a) Legal aid;
(b) exemption from payment of process fees.”

Replies to this guestion sare generally favourable, and we
think that the suggestion in part {b) of the question relating
to process fees should be implemented,

L. Bee discussion below.

2. Of. Discusgion aa to Order 33, Buls 4.

3. Tu b carried out under Oxder 43, rele 1 {un}.
4. Queation 30. '
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Recommendation

33.34. Accordingly, we rocommend the foilowing amendment in
Order 93, rule 85—

“In Order 33 rule 8. for the words and brackets "({other than

fecs payable fur service of process)”, the words “or fees

payable for service of process™ should bhe substituted.”

Order 33, rule 9A (New)—Legal aid to paupers

33.3¢A. Where a person permitted to sue as an indigent person
is not represented by a pleader, it is desirable that the court should
sassign a pleader to him at the expense of the State,

As to the mode of selecting pleaders to be so assigned, the faci-
iities to be allowed to such pleaders by the courts and the fees
payable to such pleaders by the Government and other matters, the
High Court can make riles.

Recommendation

33.34B. Accordingly, we recommend insertion of the following
rute—

“9A. Where a person permitted to sue as an indigent person
is not represented by a pleader, the Court shall assign a
pleader to him at the expense of the State.

{2} The High Court may, with the previous approval of the
State Government, make rules providing for: —

(8) the mode of selecting pleaders to be assigned under
sub-section (1);
{b) the facilities to be allowed to such pleaders by the
Courts;
(c) the fees payable to such pleaders by the Government,
and, generally, for carrying out the purpose of sub-
section (1)."

‘Order 33, mnle 15 and costs . e 1 e——

33.35. Order 33, rule 14, allows the filing of a second snit by a
person where an application by that -person to sue as a pauper is
refused. But the condition for the second suit is, that the applicant
“first pays the costs” of the Government and of the opposite party,
incurred in opposing the earlier application, Whether this payment
of costs is a condition precedent to the very institution of the second
suit, is a matter on which the position is not clear from the deci-
sions. One view' is, that payment of costs is not a condition prece
dent, but when the matter is brought to the notice of the court, the
court should reject the plaint or stay the suit pending payment, The
Madras wiew?® is that the costs have to be paid before institution of
the suit. In any case, if costs are paid long after the filing of the
suit on insufficiently stamped paper, the suit is liable 1o be dismis-
sed. It was recommended in the Report of the earlier Commission
on the Code. that there should be a power in the coutt to give time
{in svitable cases}), for payment of the costs.

1, Abdul Belingn v. Aminbi, A.1TF, 1043 Bom. 409, 411 (raviews cases),
8. {a} Rune Krishun v, Bomjoge, A LR. 1943 Mad. 547, 548
{5 Jug Ruo v, Remojoge, AT R, 10423 Mad. 547, 645,
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93.36. W agree that the court should have power to grant time.
Further, we think, that it should be made clear that where the costs
are not paid within the specified Lime, the plaint should be rejected.

Recommendations

4337, Accordingly, the following re-draft of Order 33, rule 15 is
suggested —

15, (1) An order refusing to aillow the applicant t0 sue as &
pauper shall be a par to any subseguent application of the
{ike nature by him in respect of the same right to sue; but
the applicant shall, subject to the provisions of sub-rule (2),
be at liberty to institute a suit in the ordinary manner in

respect of such right.

(2) No such suit shall be enterteined unless the applicant pays
the costs (if any} incurred by the State Government and by
the opposite party In opposing his application for leave to
sue as a pauper. and where such cosis are not paid ot the
time of institution of the suit or within such period there-
after as the court may ailow, the plaint, shall be rejected”.



CuapTER M
SUITS ON MORTGAGES

Introductory
34.1. Order 34 deals with suits on mortgages,

The scheme of the Code in relation to suits on mortgages is
as follows:—
 Whether the suit be one for foreclosure, sale or redemption, the
preliminary decree in each case must either declare the amount due
on the mortgage, or direct an account to be taken of what is due to
the mortgagee for principal, interest and costs, and for other costs,
charges and expenses in respect of the mortgage-security. An account
is thea taken of what is due on the mortgage, the sums so found
due to each mortgagee are included in one report, and the sale-pro-
ceeds are subsequently divided between the plaintiff and the puisne
mortgagees in accordance with their claims as found by the report.
Where the mortgagee is in possession, an account is to be taken of
what is due to the mortgagee for principal and interest, and also of
the income derived by him from the property.

342, After this, a final decree is passed. The shape which the final
decree takes depends on whether the morigagor has or has not paid
the total amount due on the mortgage If he has not paid it, the final
decres is for foreclosure or sale.

34.3. A fundamental defect in the present procedure under Order
34 iz that it necessitates two decrees in the same suit and also the
possibility of twe appeals ageinst decrees in the same suit.

34.4 We think that this should be avoided. The scheme which

4

e

g

we propose is, that there should be only one decree in svits on mort-
preliminery

gages, That decree will correspond to the present
decree. All subsequent proceedings will take place in execution.

Revommendation
345, Accordingly, we recommend the following re-drafts of the
relevant rules in Order 34:—
Re-draft of Order 34, Rule 2
2¢1) In a suit for foreclosure, if the plaintiff succeeds, the
Court shall pass a ............ decree—

(a) ordering that an account be taken of what was due to

the plaintiff at the date of such decree for—

(i) principal and interest cn the mortgage,

(ii) the costs of suit, if any awarded to him, and

(iii) other costs, charges and expenses properly in-
curred by him up to that date in respect of his
mortgage-security, together with interest thereon:
or .

248
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{b} declaring the amoﬁnt so due at that date; and

() directing—

{i) that, if the defendant pays info Court the amount
so found or declared due on or before such date
as the Court may fix within six months from the
date on which the Court confirms and countersigns
the account taken under clause (a}, or from the
date on which such amount is declared in Court un-
der clause (b), as the case may be, and thereafter
pays such amount as may be adjudged due in res-
pect of subsequent costs, charges and expenses as
provided in Rule 10, together with subsequent in-
terest on such sums respectively as provided in
Rule 11, the plaintiff shall deliver up to the defer-
dant, or to such person as the defendant appoints,
all documents in his possession or power relating
to the mortgaged property, and shall, if so re-
quired re-transfer the property to the defendant
at his cost free from the mortgage and from all
incumberances created by the plaintiff or any
person claiming under him, or, where the plain-
tiff claims by derived title, by those under whom
he claims, and shall alse, if necessary, put the de-
fendant in possession of the property; and

(ii) that, if payment of the amount found or declared
due under or by the........... decree is not made on
or before the date so fixed, or the defendant fails
to pay, within such time as the Court may fix, the
amount adjudged due in respect of subsequent
costs, charges, expenses and interest, the plaintiff
shall be entitled to apply in execution for an order
debarring the defendant from all right to redeem
the property.

(2) The Court may, on good cause shown and upen terms to ke

{3}

fixed by the Court, from time to timc, at any time before
an order under sub-clause (ii) of clause {¢) of sub-rule (1}
is passed. extend the time fixed for the payment of the
amount found or declared due under sub-rule (1) or of
the amount adjudged due in respect of subsequent costs,
charges, expenses and interest,

Where, in a suit for foreclosure, subsequent mortgagees, or
persons deriving title from, or subrogated to the rights
of, any such mortgagees are joined as parties, the......
decree shall provide for the adjudication of the respective
rights and liabilities of the parties to the suit jn the manner
and form set forth in Form No. 9 or Form Ne, 10, as the
case mayv be, of Appendix D, with such variations as the
eircumstances of the case may require.

L/B(D)220MofTTandCA—18
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fie-draft of Order 34, rule 3
3.01}. Whete, before an crdcr debarring the defendant from

(3

all right to redeem the mortgaged property has been pass-

ed, the defendant makes payment into Court of all amounts

due from him under sub-rule (1) of Rule 2, the Court sha}l,
on application made by the defendant in this behalf, in
grecution pass an order—

{#)} ordering the plaintiff to deliver up the documents
reterred to in the decree,

and, if necessary.—

{b)} ordering him to re-transfer at the cost of the defen-
dant the morigaged property as directed in the.. ...
decree,

and also, if necessary.—

(c) ordering him to put the defendant in possession of
the property.

Where payment in accordance with sub-rule (1) has not
heen made, the Court shall, on application made by the
plaintiff in this behalf in execution, pass an order declar-
ing that the defendant and all persons claiming through
cir under him are debarred from all right {o redeem the
meortgaged property and also. Uf necessary, ordering the
aofendant 4o put the plaintiff in possession of the property.

On the passing of an order under sub-rule {23, all liabili-
ties to which the defendant is subject in respect of the
mortgage or on account of the suit shall be deemed to have
been discharged.

fe-draft of Order 3, Rule 4
4(1). In a suit for sale. if the plaintiff succeeds, the Court shall

pass a............decree to the effect mentioned in clauses (8}, -

(b} and {c) (i) of sub-rule (1) of Rule 2 and further direet-
ing that, in default of the defendant paying as therein
mentioned, the plaintiff shall be entitled to apply in
execution for an order directing thet the mortgaged pro-
perty or a sufficient part thereof be sold, and the proceeds
of the sale (after deduction therefrom of the expenses of
the sale) be paid into Court and applied in payment of
what has been found or declared under or by the decree
due to the plaintiff, together with such amount as may
have been adjudged due in respect of subsequent costs,
charges, expenses and interest, and the balance, if any, be
{)ﬁid to the defendant or other persons entitled to receive
e same,

The Court may, on good cause shown and upon terms to
he fixed bv the Court, from time to time. at any time be-
[ore an order for sale is passed, extend the time fixed for
the pavmrnt of the amount foumd or declared due under
sub-rule {1} or of the amopunt adjudged due in respect of
subsequent costs, charges, expenses uand interest,
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(3}

(4}
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in a suit lor foreclosure in the case of an anomalous mort-
gage, if the plaintifl succeeds, the Court may, at the in-
stance of any party to the suit or of any other person inte-
rested in the mortgage-security or the right of redemption,
pass a like decree {'n licu of a decree for foreclosure} on
such terms as it thinks fit, including the depesit in Court of
a reasonable sum fixed by the Court to meet the expenses
of the sale and to secure the performance of the terms.

Where, in & suit for sale or a suit for foreclosure in which
sale is ordercd, subsequent mortgagees or persons deriving
title from. or subrogated to the rights of, any such mort-
gagees cre joined as parties, the decree referred to in sub-
rule (1) shall provide for the adjudication of the res-
peetive rights and liabilities of the parties to the suit in
the manner and form set forth in Form No. 8, Form No.
10 or Form No. 11, as the case may he, of Appendix I with

such variations ag the circumstances of the case may re-
ruire,

Re-draft of Order 34, rule 5
2.(1} Where, on or before the day fixed or at any time before the

confirmation of a sale made in pursuance of an order passed
under sub-rule (3) of this rule, the defendant makes pay-
ment into Court of all amounts due from him under sub-
rule (1) of Rule 4, the Court shall, on application made by
the defendant in this behalf in execution, pass qn order—

{a) ordering the plaintiff to deliver up the decuments re-

ferred to in the decree,
and if necessary,—

(b) ordering him to transfer the mortgaged property as
directed in the decree,

and alse, if necessary,—

{¢) ordering him to put the defendant in possession of the pro-

(2)

perty.

Where the mortgaged property or part thereof has been
sold in pursuance of an order passed under sub-rule {3) of
this rule, the Court shall not pass an order under sub-Tule
(1) of this rule, unless the defendant, in addition to the
amount mentioned in sub-rule {1), deposits in Court for
payment to the purchaser a sum equal to five per cent. of

the amount of the purchase-money paid into Court by the
purchaser.

Where such deposit has been made, the pburchaser shall be en-

(3)

titled to an order for re-payment of the amount of the pur-
chase-money paid into court by him, together with a sum
equal to five per cent thereof.

Where payment in accordance with sub-rule {1) has not
been made. the Court shall, on application made by the
plaintiff in this behalf in execution, vasg an order direct-
irg that the morigaged property or a sufficient part there-
of be sold. and that the proceeds of the sale be dealt with
t the manner provided in sub-rule (1) of Rule 4,

LiBD)220MorlJand(lA- 18



262

Re-draft of Order 34, Rule 6—Recovery of balence due on mortgige
in suit for sgle. .

5. Where the net proceeds of any sale held under rule 5 are
found insufficient to pay the amount due to the plaintiif,
the Court, on application by him may, if the balance is
legally rccoverable from the detendant otherwise than out
of the property sold, pass an order for such balance in exe-

cution.

Re-draft of Order 34, Rule 7—Decree in redemption-suil.

7.(1). In a suit for redemption, if the plaintiff succeeds, the
Court shall pass a............... decree—

(a) ordering that an account be taken of what was due
to the defendant at the date of the decree for—

(1)
(i1

principal and interest on the mortgage,
the costs of suit, if any, awarded to him and,

{iii) other costs. charges and expenses properly incur-

red by him up to that date, in respeet of his mort-
gage-security, together with interest thereon, or

(b} declaring the amount so due at that date; and
() directing—

LY

(ii)

that, if the plaintiff pays into Court the amount
so found or declared due on or before such date
as the Court may fix within six months from the
date on which the Court confirms and countersigns
the account taken under clause (a), or from the
date on which such amount is declared in Court
under clause (b), as the case may be, and there-
after pays such amount as may be adjudged due
in respect of subsequent cosls, charges and ex-
penses as provided in rule 10 together with subse-

“guent interest on such sums respectively as pro-

vided in rule 11, the defendant shall deliver up to
the plaintiff, or to such person as the plaintiff ap-
points all documents in his possession or power
relating to the mortgaged property, and shall, if
so requirgd, re-transfer the property to the plain-
tiff at his cost free from the mortgagc and from
all incumberances created by the defendant or
any person claiming under him, or, where the
defendant claims by derived title, by those under
whom he claims. and shall also if necessary put
the plaintif in possession of the property; and

that, if payment of the amount found or declared
due under or by the decree it not made on or
before the date so fixed, or the plaintiff fails to
pay, within such time as the Court may fix, the

x
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amount adjudged due in respect of subseguent
costs, charges expenses and interest, the defendant
shall be entitled to apply in execuiion for an
order—

(a) in the ecase of a mortgage other than usufrue-
tuary mortgage, a mortgage by conditional sale,
ar an anomalous mortgege the terms of which
provide for foreclosure only and not for sale,
that the mortgaged property be sold, or

(b) in the rase of a mortgage by conditional sale or
such an znomalous mortgage as aforesaid, that
the plaintiff be debarred from all right to re-

deemn the property.

(2) The Court may, on good cause shown and upon terms to
be fixed by the Court from time to time, at any time
before the passing of an order for fereclosure or sale, as
the case may be extend the time fixed for the payment of
the amount found or declared due under sub-rule {1) or
of the amount adjudged due in respect of subsegdent costs,

charges, expenses and interest.

Re-drafi of Order 34, rule 8—Final Order in redemption Suit

2. (1) Where, before an order debarring the plaintiff from all
right to redeem the mortgaged property hag been passed
or before the confirmation of a sale held in pursuance ot
an order passed under sub-rule (3) of this rule, the plaintiff
makes payment intc Court of all amounts due from him
under sub-rule (1) of rule 7, the Court shall, on application
made by the plaintiff in this behalf, pass 8. ................
decree or, if a decres has been passed, an Order in exect-
tioh—

(a) ordering the defendant to deliver up the documents
referred to in the ............c0ce decree,

and if necessary—
{(b) ordering him to re-transfer at the cost of the plaintiff
1c:]he mortgaged property as directed in ...
ecree,

and alsc if necessary,— :
(¢) ordering him to put the plaintiff in possession of the
property.

(2) Where the mortgaged property or a patt thereof has been
sold in pursuance of an order passed under sub-rule {(3) of

this rule, the Court shall not pass an order under sub-rule
(1) of thig rule, unless the plaintiff, in addition to ths
amount mentioned in sub-rule (1), deposits in Court for
payment to the purchaser a sum equal to five per cent of
the amount of the purchase money paid into Court by the

purchaser.
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Where such deposit has been made, the purchaser shall be
entitled to an order in execution for re-payment of the
amount of the purchase-money paid into Court by him,
together with 3 sum equal to five per cent thereof,

(3) Where payment in accordance with sub-rule (1) has not
been made, the Court shall, on application may by the
defendant in this behalf in execution,—

{a} in the case of a mortgage by conditional szle or of such
an anomalous mortgage as it hercinbefore referred to
in rule 7, pass an order declaring that the plaintiff
and all persons claiming under him are debarred
from all right to redeem the mortgaged property and,
also, if necessary, ordering the plaintiff to put the
defendant in possession of the mortgaged property: or

(b) in the case of any other mortgage, not being a unfrue-
tuary mortgage, pass an order that the mortgaged
property or a sufficient part thereof be sold, and the
proceeds of the sale (after deduction therefrom of the
expenses of the sale) be paid into Court and applied in
payment of what is found due to the defendant and
the balance, if any, be paid to the plaintiff or other
persons entitled to receive the same.

Re-draft of Order 34, Rule 8A—Recovery of balance due on mortgage
in suit for redemption

8A. Where the net proceeds of any sale held under rule § are
found insufficient to pay the amount due to the defendant,
the Court on application by him in execution may, if the
balance is legally recoverable from the plaintiff otherwise
than out of the property sold, pass an order for such

balance.

Re-droft of Order 34, Rule 9—Order where nothing is found due or
where mortgagee has been over-paid—

8. Notwithstanding anything hereinbefore contained, if it ap-
pears, upon taking the account referred to in rule 7, that
nothing is due to the defendant or that he hag been over-
paid, the Court shall pass an order directing the defendant,
if so required, to re-transfer the property and to pay to
the plaintiff the amount which may be found due to him;
and the plaintiff shall, if. necessary, be put in possession
of the mortgaged property. :

Re-dreft of Order 34, Rule 10—

10. In finally adjusting the amount to be paid fo a mortgagee
in case of a fore-closure, sale or redemption, the Court
shall, unless in the case of costs of the suit the conduct of
the morfgagee has been such as to disentitle him thereto,
&dd to the mortgage-money such costs of the suit and other
costs, charges and expenses as have been properly incur-

red by him since the date of the ............ .. decree for fore-
closure, sale or redemption up to the time of actual pay-
ment’.

1. Forfurther amendment see helow “‘Reoommai&atim a# to Order 34, Bulé .
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Re-draft of Order 34 rule 11—FPayment of inierest

11. In any decree passed in a suil for foreclosure, sale or re-
demption, wheve interest is legally recoverable, the Court
may order payment of interest to the mortgagee as
follows, namely;—

(a) interest upto the date on or before which payment of
the samount found or declared due is under the
decree to be made by the mortgagor or

(i) on the principal amount found or declared due
on the mortga%]e_.-—at the rate payable oun the
principal, or where no such rate is fixed, at such
as the Court seems reasonable;

(i) on the amount adjudged duc to the mortgagee
for costs, charges and expenses properly incurred
by the mortgagee in respect of the mortgage—
securitv upto the date of the ... ...... decree
and added ta the mortgage-—money,—at the rate
agresd between the parties, or, failing such rate,
at such rate not exceeding six per cent per annum
as the Court deems reasonable;

{b) subsequent interest upto the date of realisation or
actual payment ¢n the aggregate of the principal
swrs specified in clauge (a) as calculated in accord-
ance with that clause at such rate as the Court deems
reasonable. :

Order 34, rule 10

34 6. There iz another point concerning Order 34, Rule 10.
The present rule says—

#10. In finally adjusting the amount o be paid to a mort-
gagee in case of a foreclosure, sale or redemption, the
Court thall unless in the case of costs of the suit the con-
duct of the mortgagee has been such as to disentitle him
thereto, and to the mortgage-money such costs of the suit
and other costs, charges and expenses as have been pro-
perly incurred by him since the date of the preliminary
decree for foreclosure, sale or redemption upto the time of
actual payment.”

A question which falls to be considered with reference to this
rule i that of costs of the suit. The rule requires the court to award
these costs fo the mortgagee, “unless the conduct of the mortgacee
has been such as to disentitle him thereto.”” We considered it desirable
to examine the operation of the rule, with special reference to cases
where the mortgagor has offered the smount due on the mortgage
and also where improvements made by the mortgagee are involved,
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34.7. A Madhya Pradesh case’ related to a mortgage where the
plaintiff-respondents were the mortgagors, and the defendant—ap-
pellant the mortgagee, The mortgagors had been awarded the costs
of the suit by the District Judge, and this was contested on appeal.
The High Court held:

“The general rule is that a successful party is entitled to costs,
unless he is found guilty of misconduet, negligence or
omission, or unless there is some othor good cause for
denial of costs to him. It is true that thc learned Judge
came fo the conclusion that the plaintiff-respondent had
not proved the tender of the mortgage-money. But the
plaintiff had given a timely notice expressing his offer to
redeem the mortgage, Further, when the matter was taken
to court, the defendant, by contesting the claim of the
plaintiff with respect to possession, (after having given
the mortgaged property on rent to hig own relatives), tried
to deprive him of the use of the property: the court could
not but award the costs of the suit to the plaintiffs. It
cannot be urged that the discretion has not been exercised
by the Judge properly.”

0 t34.8. In the Patna case” it was held by the Patna High Court
at:

Y ... in a redemption suit the mortgagee is entitled to

costs, unless he hag been guilty of misconduct or has re-
fused a wvalid tender of the amournt due to him.”

In the present case, the first court found that the deposit of the
mortgage money under section 83 of the Transfer of Property Act
was insufficient and that there was no misconduct on the part of the
mortgagor in contesting The suit and that there was no mala fides
on the part of the mortgagee, the mortgagee was entitled to his
costs. But, where the court does not give him his costs, the appellate
court would be exercising its discrefion properly if it reverses the
order for costs allowed to the plaintiff-mortgagoer sgainst the mort-

gages,
34.9. The facis in one Madras case® were as follows: —

There was a suit for redemption of a mortgage executed by
defendants 2.5 in favour of defendant 1 under a deed exe-
cuted in 1934, Defendants 2—b5 executed a subsequent mort-
ﬁagc in favour of the plaintiffs in 1937, and the plaintiffs

led the suvit out of which the appeals arose for redeeming
the prior mortgage in favour of defendant I Before filing -
the suit the plaintiffs deposited the amount due under the
mortgage. ¢ respondent, prior mortgagee, refused to
accept the amount on the greund that the mortgagors who
oxecuted the deed in 1934 to him and the deed in 1937

L. Parshoitam v, Remaechuranial, A TR, 1907 NLP. 237, 23% (D.B.).
2. Ram Bilowh v. Radhakrishng Pravad, A.LR. 1938 Pat. 557.
3. Minokshi Ayyar v. Janaki Achalier AT R, 1042 Mad. 592{D.B.).
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to the plaintiff petitioners and, therefore, it wouid be un-
safe for him to receive the amount and hand over posser-
sion in the absence of the mortgagors.

It was held that the conduct of the prior mortgagor in taking
the objection was neither vexatious nor unreasonable, and that he
should not be made to pay the costs of the subseguent mortgagee.

34.10. In one Patna case,' the mortgagor sent a felegram to the
mortgagee, asking him to refrain from filing a suit, and promised to
pay by a fixed date. Then he sent & subsequent telegram, expressing
willingness “to pay and informing that amount was veady”. This,
the court held, did not of itself constitute a walid tender. But the
latter was immediately followed up by the mortgagor actually going
to the mortgagee’s place and offering the money which the court held
constituted a valid tender.

In this case where a valid tender of the entire amcunt due under
a mortgage was made and a request was made that the mortgagee
should accept what was just on accounts being taken, and the mort-
gagee not merely dispuied the accounts but refused the settlement
of accounts altogether and the mortgagee rushed to the court with-
out justification. it was held that the conduet was such as naot to
entitle him to the interest accruing after the date of tender and the
costs of the suit, The mortgagee was also not allowed the costs in
these appeals.

34.11. Ome of the points raised in a Madras case in an appeal®
agalnst a redemption decree, by the defendants mortgagees was
regarding costs, which the lower court had not awarded. The
Madras High Court held:

“Ordinarily a mortgagee would be entitled to his costz but
this ig subject to the discretion of the court where he
raises questions which involve a denial of the mort-
gagor’s right to redeem. Here there was a denial that a
portion of the property was mortgaged: there waz alsp
an excessive claim for improvements and also a claim for
enhanced revenue.”

In these circumstances the High Court refused to hold that the lower
court had exercised its discretion wrongly in this matter.

34.12. The facts in one Punjab case’ were as follows: A mortgage
was effected on the land in suit by the plaintiff in favour of the
defendant/appellant. The lower court had passed 2 decree for the
possession of land on depogit of the amount payable to the defendant
and costs. With regard to improvements, the trial court had held that
only part of the amount claimed had been proved. On appeal, coun-
sel for appellant submitfed that in order io increase the vyield from
the land so as 1o recompense himself in lieu of the interest due on

1. Jobs Lal v. Fatek Hahadir, AR, 1928 Pat, 397 (D3
2, Vratsun Holle v. Mabadala Rao, A T.R. 1926 Mad. 405.
3. Rup Rawm v. Munski Chills , A.LR. 1980, Ponj. 480 (D.B.).
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the principal money, the morigagee had to effect these improvements.
Dua J. held that the mortgagee in possession cannot be permiited to
lay money in increasing the value of the estate except in circum-
stances which strictly fall within the four corners of section 63-A
of the Transfer of Property Act. The Court held:

“The interpretation of this section, as suggested on behalf of
the appellant, is obviously calculated to give to the mort-
gagee a handle to so increase the value of the estate as to
cripple the mortgagor's power of redemption. This ob-
viously could not be the intention of the legislature.”

With regard to costs, the court held:

“The general rule is that costs follow the event. In the present
case, the mortgagee resisted the claim of redemption both
pefore the Collector and in the civil courts, and indeed it
has been very seriously opposed right up to this court.
The mortgagee has in fact persisted in claiming title to
the land in suit. T4 was in these circumstances open io
the court below to pass the impugned order as to costs.
There is no question of principle involved in the order
which must, therefore, be upheld”

34.13. In a Patna case, the plaintiff had prayed for a decree for
redemption of certain lands, which were the subject of usufructuary
mortgage executed by one M in favour of the defendants. The plain-
tiff ¢laimed to have purchased the equity of redemption. The trial
court gave a decree for redemption in favour of the plaintiff. and
also granted the plaintiff costs of the suit. On appeal, the Patna High
Court held that “in the written statement the defendant challenged
the title of the plainiiff to redeem the properiy, and we see no reason
why the plaintiff should nor be given the costs he has incurred in

. yoi

the suit.” ’

34.14. In a suit for redemption which went up to the High Court
of Travancore-Cochin, the trial court had granted a decree, but on
terms which did not satis[v the plaintiff or the contesting defendants.
The High Court held® thaf normally, in a redemption suit, the mort-
gagee is entitled to his costs unless he is guilty of misconduect.
Putting excessive value on improvements is not misconduct so as to
disentlfle a morigagee to his costs, The question involved was,
whether the mortgagee could claim anything more than what he
bargained for in the mortgage deed. TFurther, the contesting defen-
dants also put the mortgagor to prove her title fo redeem, when there
was no doubt about her fitle. In these circumstances, the court de-
clined to interfere with the lower court’s decision awarding the mort-
gager only one-fourth of the costs.

34.15. In another Travancore-Cochin case’ in a suit for rendemp-
tion, the defendant mortgagee raised untenable contentions regarding
part of the mortgaged property, and zlso claimed full value of the -
building which had been erecied by him contrary to the terms of

il

V. Rojhalem v. Bow dwtze. X LR 1902 Pat. 203, 203 (DI} 1.
8 Puleevathi Neelufunton v. Fpmind Pitled, A LR, 1002 Trov, o, 203 (VB
3. Naragme Pillai v, 0. Kesmoon, A LR, 1955 NUC (Trav, Uo.) 3482 (D.1.),
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the deed. The plaintiff offered to pay only one-fourth of the value of
the improvements to the moriagee zad glss elimad an exaggerated
amount by way of damages on account of waste. It wag held that
the conduct of the parties was such as to disallow them their costs,
and each party was, therefore, to bear its costs.

34.16. The above examination of sample judicial decisions shows
that the rule frirly well In particular, if the mortgagor deposits the
fl'.ig amount, he would not be liable for costs of the suit.

a4a7 It may be of interest to note the corresponding English
rile quoted below:!

“Where a person is or has been a party to any proceedings in
the capacity of a trustee, versomal rerresentativ or mort-
gagee, he shall, unless the Court otherwise orders be
entitled fo the costs of those proceedings, in so far as
they are not recovered from or paid by any other person,
out of the fund held hy the trustes or personal represen! a-
tive or the mortgaged property, as the case may be: and
the Court may otherwise order only on the ground that
the trustee personal representative or martgagee has
acted unreasonably or. in the case of a trustee or personal
representative. has in svbstance acted for his own henefit
rather than for the berefit of the fund”

34.18. It has been stated that “a mortgagee has an ahsolute right
to costs, unless they are forfeited by misennduct: if they are for-
feited by misconduct. then they are within the discretion of the
Judge.'*

L 3419. The English rule was thus explained® by Lord Selborne
C..—

“The right of a mortgagee in a suit for redempiion or for-
closure to his general costs of suit, unless he has forfeited
them by some improper defence or other misconduct, is
well established and does mot rest upon the exercise of
that discretion of the Court which, in litigious causes, is
generally not subject to review. The coniract between
mortgagor and mortagee, asitis understood in this Court,
makes the morigage a security, not only for principal and
interest, and such ordinary charges and expenses ag are
usually provided for by the instrument creating the se-
curity, but alse for the costs properly incident to a suit
for foreclosure or redemption. In like manner, the con-
tract between the author of a trust and his trustees en-
titles the trustees, as between themselves and their cestuis
que trust, to receive out of the trust estate all their proper
costs incident {0 the execution of the trust.

1. Baprome Conrt Coats Rules (1959 Rule 802),

2. Chorlex v, Jenes (1850 33 Che D. 8, 84, per Lopes L.J, (Case under all O. 65, r. 1
R.&.C0.

3. Cofferell v, Stratton {1%72) 8Ch. 205-309, (Lord Selborne L.C.),
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These rights, resting substantially upon contract, can only he
lost or curtaiied by such ineguitable conduct on the part
of a mortgagee or trustee as may amount to a viclation or
culpable neglect of his duty under the contract. “Any
depariure from these principles in the general course of
the administration of justice in this Court would fend to
destroy, or at least very materially to shake and Impair,
the security of mortgage transactions and the safety of
trustees, In fact, such a departure, instcad of being bene-
ficial to those who may have occasion to borrow money
on security, or to repose confidence ag to property in their
friends or neighbours, would, in the result, throw the
former class of persons into the hands of thase who in-
demnify themselves against extra-ordinary risks by extra-
ordinary exactions, and would deprive the latter class of
the assistance of all who cannot afford, or are not inclined,
to bhestow upon the affairs of other persons their money
as well as their trouble and time.”

34.20. Since the right of a mortgagee io his costs of a redemp-
tion or foreclosure suit is a matter of contract and not in the dis-
cretion of the Court, costs cannot be denied except where he has
“nreasonably instituted or carried on or resisted” any proceedings”’
within the above Rule.! e.g. where he has declined to hand over
reconveyance in erchange for the principul end interest.” Mortgagees
failing on a fairly arguable point in a foreclosure suit may, however,
be altowed to add their costs to suit their security.” Eve J. summed
up the pesition thus:*

“I think the various authorities to which my attention was
called in the course of the exhaustive arguments addressed
to me in this case establish three propositions; (1) that a
mortgagee has an absolute right to costs unless they are
forefeited by misconduct; (2) that, if the absolute right is
forefeited by misconduct, the costs are in the diseretion
of the judge; and (3) that the raising of an utenzble de-
fence, or ¢ claim of o balance due afier the moriguge has
been fully paid off, both constitute misconduct by which
the aksolute right to costg is forfeited. Authority for these
propositions is to be found in the cases of Charles v. Jones
(No. 2) 56 L.TR. 848; Holi v. Heward (54 L.T.R, 810, 32
Ch. Div. 430): and Ashworth v. Lord (58 L.T.R. 18)",

3491. Tt would, thus, appear, that, in substence, the position in
England does not differ from that in India. Moreover, the rule gives
a discretion which appears to have been soundly exercised. However,
it would, in our view, be desirable to provide expressly that where
the mortgagor pays or desposits the full amount before or at the
time of institution of the suit, ordinarily he shall get his costs. This
does mat really change the law, but only makes it more explicit.

T. (ah (Talfepe?l v, Miration T187H LR, B Oh, 205:
{51 Pornee v, Mopasck (138221 20 Ch, Do g,
2. Rawrke v. Bobingrm (101111 [, 480,
5. Stamfard ex partev. Keehle (1031 2 Ch..p. 102,
4. Hendh w. Chimn, (1903) Law Times Reports 856-858.
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Recommendation as to'Drdet 34, rule 14

3499 Accordingly, we recommended that to Order 34, rule 10,
the following proviso should be added: —

spProvided Lhat where the mortgagor, before or av the time of
imstatution of the suit, tenders or deposits the gmount due
on the mortgage, or such amount as iz not substentially
deficient in the opinion of the court, he shail not be ordered
to pay the costs of the suil to the mortgagee and the mort-
gagor shall be entitled fo recover hig own costs of the suu
jrom the morigeges, unless the court for reasong to be
recorded, otherwise direcis,

Order 34, rule 10-A (New) (Mesne profits) to he paid by the mort-
gagee

34.23. Where the morigagor has deposited the sum due on the
martgage. mesne profits should be paid by the mortgagee, if the
amount tendered or deposited by the morigagor is not substantial-
ly deficient. We are of the view that an express provision on the
subject is desirable.

Recommendation

34.24 Aecordingly, we recommend the insertion of the follow-
ing new rule in Order 3¢ —

#10-A Where the morigogor has, before or at the institufion
of the suit, tendered or deposited the sSum die on the
mortgage, or such amoult as is mot swbstontielly defi-
cient in the opinion of the Court, the Couri shall direct
the morigagee to pay to the mortgagor mesne profits for
the period beginning with the institution of the suit.”



Cnarrer 35

INTERPLEADER SUTTS
Intyeductory

35.1. Where the plzintiff has no claim as such against a parti-
cular defendant but is interested only for his debt, he can tile an
interpleader suit, ynder Order 35

The Order on interpleader is derived from an Act’ of 1841,
which itself was based ¢n an English Statute®. The Order provides
for varlous matters such as when interpieader suit may be insti-
tuted; when the thing eclzimed must be paid into Court; the proce-
dure at the first hearing, when agents and tenants can compel their
principals or landlords to interplead; how the plaintiff's costg may
be secured; and so on.

No changes are needed in this Order.

L AersnooTistl,
2l Tillias + 0. 54,
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CraaPTER 36

STATEMENT OF CASE

Introductory

26.1. Persons claiming to be interesled in the decislon of any
gquestion of fact ur of law may, under Order 36, enter into an
agreement in writing siaiing the quostion in the form of 2 case
for opinicn, and providing that upon the finding of the court there-
on, ceriain moneyv shall be paid or property delivered by one of
thern to the olher, or that one or more of them shall do or refrain
from doing some other specified act.

38.% The apreement has to be filed in the court, and is num-
bered and regisizred as a suit. Thereafter, the procedure in other
respects is substantially the same as in an ordinary suit, and the
acheme of the provisions contemplates a judgment as well as a
decree.

The peculinsity and special merit of this procedure lies in the
(i) framing by the partics before-hand of the guestions invelved.
{ii) the submission of the case to the court by agreement of both
parties —to that cxtent diluting the element of contest met with
in ordinary litigation. (iii) the formulation by the parties of the
precise relief that is anticipated, and (iv) the acceptance by them
before-hond of the binding character of the determination of the
court.

Order 36 Rule 3—Procedure under Order 36, not often

48.3. Unfortunately. the procedure provided by Order 38 is rarely
invoked, and we ventiure to think that one ¢f the reasons why it
has oot proved popular is the absence of any apparent benefit to the
litigant. The choice is always made in favour of the ardinary procedure,
because, the procedure of a statement of cese, even if known to the
ordinary litigant, does not furnish anv additional inducement. Some
induecement ghould be offered, which may be in respect of court fees.
The subject of courtfees is outside the competence of the Union. But,
in order to highlight the desirghility of making a distinction bet-
weenl an ordinary suit instituted by a plaint and a special case
priginating in an agreement, the relevant rule of this order should ex-
gregsly provide that the proceeding ecan be initiated by an aopplica-
tion,

Suggestion to substitute appHeation so as to reduce court fees

36.4. An objection was raised during our discussions that the
proposed amendment would be incongruous, az it would bring in
the idea of “decree” and “procedure for suit” In a proceeding in-
stituted on an application. But we think that from the point of
v]iepvtof court fees, such a proceeding should not be treated a5 a
plaint,

264
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it i+ alsa desivable to provide that there should be no appeal
from ihe decrec passcd as a result of such proceedings. Even now,
tinat should be the position, berause the deecree is, in & sense, a
compromise decrec, against which there is no appeal’. But an ex-
press provision prohibiticg appeal weuld be useful.

Recommendation to amend rule 3

38.5. Accordingly, we recommend that Order 36, rule 3, should
be revised as follows, —

“3(1). The agreement, if framed in accordance with the rules
hereinbefore contained, may be filed with an application
in the Court which would have jurisdiction to entertain
a suit, the amount or wvalue of the subject-matter of
which is the same as the amount or value of the sub-
ject-matter of the agreement.

(2) The application, when so filed shall be numbered and
ragistered as a suit between one or more of the parties
claiming to be interested as plaintiff or plaintiffs, and
the ather or others of them as defendant or defendants,;
and notice shall be given to all the parties to the agree-
ment, other than the party or parties by whom the appli-
cation was presented.

Recommendation to add rule 6

3.8, The following rule would be added as Order 36, rule 6—

“No appeal shall lie from a decree pronounced under
rule 5.

1. [i} [ kS P G,

. ma
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CHaPTER 31

SUMMARY PROCEDURE

Introductory

37.1. Order 37 provides for summary pracedure, in respept of
certain suits. A suit under this Order is instituted in the ordinary
form by presenting a plaint; but the summons is issued in a special
form'. The essence of a summary suit under Order 37 is that the
défendant is not, as in an ordinary suit, entitled as a right to de-
fend the suit. He must apply for leave to defend within ten davs
from the date of service of summolls upon him; and such leave
will be pranted only if the affidavit filed by the defendant discloses
such facts as will make it incumbent upon the plaintiff to prove
consideration, or such other facts as the court may deem suffi-
cient for granting leave to the defendant to appear and defend ihe
suit. If no leave to defend is granted, the plaintiff is entitled to a
decree. The object underlying the summary procedure is to prevent
unreasonable obstruction by a defendant who has no defence.

Bombay Amendment

37.2. The Order is confined to suits on negotiable instruments,
but the effect of the amendments made by the Bombay High Court
is préctically to extend it to suits mentioned in section 128(2)(f) of
the Code.

%7.3. Moreover, by Botnbay amendment, the procedure has, to
some extent, been made less rigorous by an amendment of rule 3
of the Order 37. The Bombay amendment requires a plaintiff to
serve, with the writ of summons, a copy of the plaint and the
exhibits, and the defendant may at any time, within ten days of
such service enter only .an appearance in the first instance. Notice
of the appearance must be given to the plaintiff’s attorney, and
thereafter the plaintiff is required to serve on the defendant a sum-
mons for judgment, returnable in less than ten days from the date
of service, supported by an saffidavit verifving the cause of action
and the amount claimed and stating that in his belief there is no
defence to the suit. Tt is only after the service of this additignal
service for judgment that the defendant is required within ten
days thereof to apply for leave to defend.

374. In ‘the 14th Report® of the Law Commission, a recommen-
dation has been made for— .

(a) amendment of the rvles relating {o summery procedure
on the lines of the Bombay amendment; and : '

{(b) extension of summary procedure to suhordinate  courts
in important industrial and commercial towns like
Ahmedsbad, Asanasol, Kanpur and Jamshedpur.

1. Appendix B, Form No. 4.
a4

4. 14th Report, Val, I, page 275, pure, 32, read with purw. 21
LB D220 of Ly andCA—19 265
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375 The Commission, in its Reporl’ on the Code examined
these recommendations and expressed the view that action under
(a) above could be taken by the High Courts under section
128({2)(a), and action under (b) above could bhe taken by the State
Governments under Order 37, rule 1(b). Tt was, therefore, con-
gsidered unnecessary to make any provision on these matters of
detail in the Code.

37.6. We have cousidered the matter further. As we take a
dilferent view, we should deal with the matier point by poini. As
to extending the provisions to other cities, we note that in the 14th
Report, it was observed®; —

“22. A pgeneral extension of the summary procedure to all
court of subordinate judges and munsifs has not been
advocated nor do we recommend any such far-reaching
measure. We understand that although Order 37 has
been applied to the courts of all subordinate judges and
munsifs in Madras, it is not in use and has virtually
become a dead letter so far as subordinate courts in
mofussil of that State are concerned. The High Court of
Allahabad is opposed to its general extension. The
Bombay High Court is in favour of extending it to the
courts in such commercial towns as are recommended
by the High Court. The Civil Justice Committee made a
similar proposal. Order 37 was extended to certain courts
in Bengal, Uttar Pradesh and the Punjab, probably on
the basis of that recommendation.™

“We suggest that the High Courts should extend the rules of
summary procedure, gs emplified in Bombgy, to subordinate courts
in important industrial and commercial towns like Ahmedabad,
Asanscl, Kanpur and Jamshedpur.”

377 We have taken note of the views expressed in the 14th
Report. We, however. think that the time has come for extending
sumumary procedure to ell courts, in the interest of expedition,
and not to speecified towns only,

278, It is, in our view, also desirable to extend summery pro-
cedure to all suits mentioned in section 128(2)(f), in the interest
of expedition.’

3749. In our opinion, the procedural smendments made by the
Bombay High Court® are also useful, and should be adopted.

87.10. As has been ohserved, having regard to the scheme of
Crder 37 as amended by the Bombay High Court, it is not necessary
for a defendant to obtain leave to appeal in 2 summary suit. He

. 37t Repot, page 2345, Note on Order 37 (Bommary procedurs).
. L3th Report, Vohame 1. page 275, para. 22,
. CF Parw, 377 2. supre.

. £F. Para, 37 3, supta.
Indign Gopress Newspaper Ltd. v. Baswmati Private L., A.LR. 1089 Bom. 40, 48, £7

para 14.

o B



267

can also make applications which do not raise a defence to the
suit without obtaining leave defend.’

+ ERecommendation

37.11. In short, our recommendations as to OCrder 37, are as
follows: —

. (i) Order 37 should be extended to all courts;
(ii} Order 37 should be omended on the lines of the Bombay
gmendment, so as to extend it to certain other suits in

4 accordance with the Bombay amendment;
(iii) Further, the procedure under Order 37, rule 3, should

be amended as in Bombay®

Resommendation
* 37.12. Accordingly, the following amendments are recommend-
ed-—
(i} For the existing title of QOrder 37, the following title
should be substituted—
Summary Procedure
(ii) For Qrder 37, rule 1, the following rule should be sub-
stituted—
“1, Application of Order—
{1} This Qrder shall apply to the following Courts,
namely,—
3 (a) High Courts, City Civil Courts, and Courts of

Small Cruses; end
(b} subject o the protviso, other Courts:

Provided thet in respect of the courts wmeniioned in sub-
clause (b) above, the High Court mey, by notification in
the Official Gazette, restrict the operalion of this Order
only to such cotegories of suits ag it may deem proper,
and may also subsequently by wotification in the Official
Gazette further restrict, enlarge. or vary from time to
time the cotegories of suils to be brought under the

. operation of this Order a2 it may deem proper”
(2) Subject to the provisions of sub-rule (1), the Order

applies tc the following suits, namely: —

{a) suits upon bills of exchange, hundies and promis-
sory moies;

(b) suits in which the pleintiff seeks only to recover
e debt or liguidoted demand in momey payable
by the deferdant, with or witkout interest, aris-
ing—

(i} on ¢ written gontract or, -

R

1. /. 14th Report, Vol. 1, page 274275, pars. 20-2,
2, Cf. 14¢h Report, Vol. 1, page 274-275.
L/B{D)229Mof LI andCA ——1%(a)
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(ii) on an enactment where the sum soughi to be
recavered is a floed sum of money or in the
rature of o debt ather than o pengliy: or

(ifi) on o pugrantee, where the claim’ agditer the '

- prrcipal is in respect of a debt or a iiquideted
demand only;

(iil) For existing Order 37, rule 2, the following rule shall be
substituted: :

“2{1) A suit to which this Order applies may, if the

plaintiff desires to proceed hereunder, be instituted
by presenting a plaint with a specific averment
therein that the suit igs filed under this Crder, and

that no relief not falling within tho wmbét:.ofthig

rule has been claimed, and with the ingeription

 within brackets “(Under Order XXXVIT of the ‘Code

(2)

of Civil Procedure, 1908)" just below the number of
the suit in the tifle of the suit, but ‘the summons
shall be in Form No, 4, Appendix B or in such other
form as maw be from time to time preseribed.

In any case in which summens is in the prescribed
form {viz. Form No. 4 in Appendix B), the defendant
shall not defend the gyit, unless he enters an gppear-
ance and obtains leave from the Court or Judge as
hereinafter provided so to defend; and in default of
his entering an appearance and of his obtaining such
leave to defend, the allegations in the .plaint shall be
deemed to be admitted, and the plaintiff shall be
entitled to a decree for any sum not exceeding the
sum mentioned in the summons together with inte-
rest at the rate specified (if any) up to the date of
the decree, and such surn for ¢osts as may he deter-
mined by the High Court from time {5 time by rules
made in that behalf and such decree mav be exe-
cuted forthwith.” : : .

(iv) The following shall be gubstituted for Order .3'31 Rule 3—

“3(1). In a suit to which this Order applied, the plaintiff

shall, together with the writ of summons under Rule
2. serve on the defendant a copy of thé plaint and
exhibits thereto, and the defendant may, at any time
within ten days of such service, emter an appearance.

The defendant may enter an appearahce either in

perscn or by pleader. In either case an address for

- .service shall be given in the memorandum of appes-

rance, and unless otherwise ordered. zll summeonsges,
notices or nther judicial processes; reguired to  be
served on the defendant shall be deemed to have been
duly served on him, if left at his address for service,
On the day of entering the appearance, notice of the
appearance shall be given to the plaintiff's pleader

W

«
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{or, if the plaintiff sues in person, to the plaintiff
himself) either by notice delivered at or sent by pre-
naid letter directed to the address of the plaintiff's
pleader or of the plaintiff, as the case may he.

If .the defendant emters; an appearance,! $bey plaintiff
shall thereafter serve on the defendani, a symmons
for judgment in Form No. 4-A in Appendix B'ot'subh
other form as may be prescribed from time to time
returnable not less than ten days from the date of
service supported by an affidavit verifying the cause
of action and the amount claimed, and stating that
in his belief there is no defence to the sult,

(3) The defendant may, at any time within ten days

from the service of such sumrmons for judgment, by
affidavit or otherwise disclosing such facts as may be
deemed sufficient to entitle him to defend, apply on
such summons for leave to defend such suit. Leave
to defend may be granted to him unconditionally or
ypon such terms as to the Judge of Comrt appear just.

(4) At the hearing of such, summons for judgment—

(5)

(a)‘if the defendant has hot applied for leave to’de-
defend or if such application has been made and
is refused, the plaintiff shall be entitled to judg-
ment forthwith. or

{b) if the defendant be permitted to defend as to the
whole or any part of the claim, the Court or the
judge shall direct that on failure to complete the
security (if any), or to carry out such other direc-
‘tipnz ag the Court or the Judge miay have given
within the time limit in the Order, the plgintiff
shall be entitled to judgment forthwith.

The Cowrt may for sufficient cause excuse the. delay
in entering the appearance under sub-rule (1) or in
applying for leave to defend the suit under sub-rule
(3) of this rule” ) '



CHAPTER 38

ARREST AND ATTACHMENT BEFORE JUDGMENT

Introduction

38.1. The provisicnal remedies which may be required to pre-
vent the defendant from absconding, and property from disappear-
ing or heing wasted pending litigation, are also provided for in the
Code. The Code here deals with the following subjects; arrest be-
fore judgment; attachment before judgment: compensation for im-
proper arrests or attachment;’ temporary injunctions; interlocutory
orders; and, lastly, the appointment of receivers.

38.2. The rules as to arrest before judgment in England super-
seded the writ of ne ereat regne, and the Indian rules roughly cor-
respond to the English Rules of Court.

38.3. NE EXEAT REGNO" (that he leave not the kingdom),
was a prerogative writ whereby a person is prohibited from leay-
ing the realm, even though his usual residence is in foreign parts.
The writ is directed to the sheriff of the county in which the de-
fendant is resident, commanding him to take bail from the defen-
dant not to quit England without leave of the court. It is granted
on motion, supported by affidavit showing that a sum of money is
due from the defendant to the plaintiff, or will be due on taking
accounts between them, and that the defendant intends to abscond.

38.4. The writ was formerly applied to great political purposes,
but it is now applied in civil matters only, and is almost superseded
in England by orders under the Debtors Act, 1869, s. 5.

Order 38, rule 1

38.5. Under Order 38, rule 1, elause (a), sub-clause (i), if a per-
son has, with intent to delay the plainti¥ or to avoid service of
process ete. left the local limits of the court's jurisdiction, he can
be arrested before judgment, if the other conditions mentioned in
the rule are satisfied.

38.6. Similarly, under Order 38, rule 1, clause (a), sub-clause (i),
if a person is, with the above intent, likely tc leave the local limits
of the court’s jurisdiction. he can be arrested before fudgment, if
the other conditions are satisfied.

38.7. We have a small suggestion to make regarding this clause.
The liability to arrest should not arise for “leaving” the Court’s
jurisdiction on lawful business, In fact, the requirement of a par-
ticular intent. and the juxtaposition of these words with the world
“abscond”. shows that only malafide aets sre covered. However, it
is desirable to make the position clear.

1. Rections 95 5,
2. Mozeley & Whiteley, Law Dictionary (1870), pagea 232, 233,
270
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Recommendation

38.8. We, therefore, recommend that—

(i) in Order 38, rule 1, clause {(a), sub-clause (1), hefore the
words “left the local limits”, the words “without lawful
excuse”’, should be inserted.

{ii) in Order 38, rule 1, clause (a), sub-clause (ii), hefore the
words “leave the local limits”, the words “without lawful
gxctse”, should be ingerted,

Order 39, Bule &

38.9. Order 38, Rule 5(1) is as follows: —

“5 (1) Where, at any stage of a suit, the Court-is satisfied, by
affidavit or otherwise, that the defendant, with intent to
obstruct or delay the execution of any decree that may be
passed against him,—

(a) is about to dispuse of the whole or any part of his
proptry, or

(b) is about to remove the whole or any pari of his pro-
perty from the local limits of the jurisdiction of the
Court, i}

the Court may direct the defendant, within a time to be fixed
by it, either to furnish security, in such sum as may be speci-
fied in the order, to produce and place at the disposal of the
Court, when required, the said property or the value of the
same, or such portion therecf as may be sufficient to satisfy
the decree, or to appear and show cause why he should not
furnish security.”

38.10. The rule, it may be noted, requires that the defendant be
given an opportunity to show cause. The question whether non-com-
pliange with this requirement has the effect of making the order
wltre vires and void, and the consegquent attachment a nullity, and
whether, if the Court passes such an order. there is fotal lack of
jurisdiction, is one on which there has been seme controversy.

38.11. In a Kerala case,' it was held that the question really was
not so much whether, (as some decisions had put it), the provisichs
of Order 38. rule 5(1) are mandatory or merely directory. Even the
breach of a mandatory provision does not necessarily make it illegal.
The High Court referred to a decision of the Supreme Court’ where
it was pointed out that the question tc be considered was whether
compliance with a particular provision is a condilion precedent for
the assumpton of jurisdiction or whether on the other hand, the
provisiong merely lay down the manner in which the jurisdiction
is to be exercised. If it is the former, non-compliance would make
the order void; but, if the latter, non-compliance would only make
the order voidable. The order would be lizble to be set aside, but,
until that is done, it would he operative and cahnot be ighored ar

1. Madhavan v. State, ALR, 1986 Ker. 212 (F.B,)
2. Titgerive Haifai v. Varkey, ALR. 1884 8.0, 907,
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collaterally attacked. Therefore, in the light of the abeve decision
of the Supreme Court, in this ease, even though the atiachment is
erroneous and liable to be set aside in appropriate proceedings, the
order of attachment is che made with jurisdietion and is not a nul-
lity. Hence, it cannot be ignored or subjected to attack in cellateral
proceedings!' It was held that Order 38, rulz § iz intended for the
protection of the person whose property is sought to be attached
before judgment. If he did not receive the notice required by law,
and was conseqguently denied the privilege of staying off the attach-
ment by the offer of security, an injury would, no doubi, accrue fo
him: but the law gives him a remedy bv way of appesal under Order
43, rule 1, from such an irregular order to get it set agide.

38.12. Contrary views had been iaken in some of the earlier High
Court decisions,” ' but these were not accepied as correct in this
case, Hence, it was observed, that the order of attachment in this
case, thoupgh erroneous and liakle to be set aside in appropriate
proi:eedings. was an order made with jurisdiction, and was not a
nullity.

38.13. The guestion arose in a recent Allahabad case', where it
was held that if the procedure provided by law is not followed,
the attachment iz a nullity.

Recommendation

38.14. A clarification of the law is badly needed in view of the
recent cases summarised above, On principle. such attachmenit should
be vold, and we recommend the insertion of g sub-rule in Order
38, rule 5, to that effect*s, '

Order 38, Rule 11 A (news)

38.15. With respect to attachment before judgment (Order 38
rule 9), reference had been made in the earlier Report® to the con-
troversy on a certain point, An Allahahad case* shows that the con-
troversy still continues.

38.16. In the Allahabad case, the appellants filed a suit in 1947,
and obtained an order of attechment before judgment in respect of
the property of the judgment debtor. The property was attached.
The Munsiff appointed the respondent as “superddar’ (Custodian) of
the vroperty. In the security bond -executed by the respondent, he
made himself liable for any loss of the property entrusted to him.
.First, the suit was dismissed for defavlt of the plaintif: but later it

I. Dihsen Singh v, Seeretary of State, A TR, 1945 Nag. 97,
2. Abdnl Kerim v, Nur Wohommed, A LR. 1920 Cual, 526, 527 (Kewbould and Panton J 2
3. Fralar Singk v, Ras Cheader, ALR. 1934 Al 163, 167 {Kachhpal Bingh J)..
4. ¥ri Krickan fhente v. Rann. Bufre, ALR. 1967 All 136 (1. Dayal and D.D. Seth JI).
[reviews ease-faw]. .
e Ameadmond ot slralted.
4. 27th Revort, pages 50, 107, 233 [infra),
. Raf Chander v, Ramesh Kishore, A TLIL 1965 All. 544,
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was restored. The defendant went in appeal, and the case was re-
manded for disposal on the merits, and ultimately the plaintift ob-
tgined a decree. The decree-holder then. moved an application for
execution of the decree by arrest of the surety respondent, relying
un ihe attachment before judgement and the connecied ‘bond.

38.17. The main object to this appllqatiun for execution was that
the order of attachment before judgrent had come to an end with

“the @ismissal of the suit, and the respondent’s Bability had- also

ceased with it. Negativing this contention, the High Court held that—
sa plain reading of {Order 38), rule 9 ‘goes to indicaté-that if
and when the suit is' dismissed, the covrt is udder'- &n
obligation to make an order withdrawing the atidchiment.
In other words. the order of attachment before judgment
made by the court would fall with the. o iselnsinmeicrandy il
suit, If the court either inadvertentily or throgh cageless-
ness omits to pass an order withidrawing the atfatfiment
and thereby fails to perform a duty _.imp.psed.‘ﬁﬁo.“- it,
. could it be said that the attachment shall subg]st ~even
though there is no. suft in existence? No discretion is
allowed to the court fo ;Eiemﬁt _the attachmefit to con-
tinue even after the dismissal’ of the suit, It." therefore,
follows that the mandatory provisions of Rule # will hot
. be:affected by reason of the court having failed to comply

- with the prbvisions of the law.” -

33.18. Tt was also further held, that there was no distinction bet-
ween the dismissal of suit for default and a dismissal of suit on
merits. o [ - it

 “If the plaintiff succeeds in getting the suit restored in ohe

case and the dismissal of suit is set aside an appeal in the
other, zll that happens is that the suit becomes alive. It
cannot be disputed that once a suit is dismissed either for
defavlt or on merits, it ceases to exist in the eye of the
law. and any ancillary orders passed in the suit would au-
tomatically come to an end and cease to operate.”

38.19. In the instant case, it was, therefore, held that the supurd-
dar could not, after the attachmeni proceedings had becomes ineffec-
tive by reason of the dismissal of the suit for default, be held liable
under the sercurity hond executed by him.

38.20. Tn this connection, reference may be made to the earlier
Report' portions dealing with Order 21, rule 57. and the proposed new
Order 38, rule 11A. Order 21, rule 57 provides that where property
has been attached in execution of a  decree, but, because of the
decree-holder’s default. the court is unable to proceed further with
the execution application then, i{ can dismiss the application, in
which case “the attachment will cease”. There was a conflict of views
on the question whether this rule applied to attachment before judg-
ment. As a solution, the Law Commission had sugpested that a gene-
ral rule applving the provisions of the Code (relating to attachment
E'rmdet idn execution) to attachments before a judgment. should bhe
inserted.

1. 274 Report, pages 80, 197, 233,

1
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38.21. The proposed new rule was as follows: —

“Order 38, Rule 11A: The, provisions of this Code applicahle
to an attachment made in execution of a decree shall, as
far as may be, zpply to an attachment made before judg-
ment which continues after judgment by virtue of the
provisions of rule 11.*

38.22. The judgment of the Allahabad High Court on Order 38,
Rule 8 is in conformity with the general principle recommended by
the Law Commission (in its earlier report). The order of attachment
made before judgment by the court would zlso fall with the dismis-
sal of the suit.

Becomwmendation

38.23. The earlier recommendation should be carried out. It will
not, however, solve the special difficulty created by the peculiar
facts that were found in the Allahabad cese, and it may, therefore,
be worthwhile to provide also that the restorgtion of a suit does not
revive the attachment made before dismissal. Accordingly, the fol-
lowing rule should be added as Order 38, Rule 11A—

“11A. (1) The provisions of this Code applicable to an aitach-
ment made in erecution of g decree shall, us for us may
be, apply to an attachment made before judgment which
cuﬂti'rla:es after the judgment by virtue of the provisions
of rule 11,

{2) An attachment made before judgment, in @ suit which is
dismissed for default, shall %ot revive merely by reasom
of the restoration of the suit.”



CHAPTER 39
INJIINCTIONS AND OTHER INTERLOCUTORY ORDERS

Intreduction

39.1. Order 39 deals with various interlocutory Orders, of which
the most important are temporary injuctions. '

399 The theoretical interest of the subject of injunctions is
matched by its practical importance. Injunctions were invented by
the Court of Chancery as equitable remedies. One of the earliest
reperted English cases deals with injunctions in relation to judieial
proceedings, but the utility of injunctions was soon realised, amd
the remedy has now embraced other fields.

39.3. The equitable nature of the remedy is emphasised by se-
veral provisions of the Specific Relief Act' (which deals with per-
manent injunctions, and by rules in Order 39 (dealing with tem-
porary injunctions). But it is odd that a subject of such importance
has been dealt with in the Code in provisions which, at
times, prove to be less comprehensive than they ought to
be. It is for this reason that the matter was considered at some length
in the earlier Report, and we also shall have a number of things to
say on this Order.

354, The “interdict” of the Roman law bears a resemblance to
the injunctions of courts of équity. It is said to have been called an
tnterdict, because, it was originally interposed in nature of an inter-
locutory decree between two parties contending for possession, until
the dispuie as to property could be tried. But, afterwards, the appel-
lation was extendad to final decretal orders of the same nature’, .

Order 39, rule 1

38 6. We shall first deal with the scope of the power to grant tem-
porary injunctions, Under Order 39, rule 1, where, in any suit, it s
proved by affidavit or otherwise—

(a) that any property in dispute in a suit is in danger of being
wasted, damaged or alienated by any party to the suit, or
wrongfully sold in execution of a decree, or

{b) that the defendant threatens or intends, to remove or dis-
pose of his property with a view to defraud his creditors,

the court may be order grant a temporary injunction io

restrain such act, or make such other order for the purposé of
- gtaving and preventing the wasting, damaging, alienatipn, sale,
removal or disposition of the property as the court thinks fit,
until the disposal of the suit or until further orders™.

1. The Speciflc Rolief Aet, 1983,
2. Story, BEquity Jerispradence (1817), pase 365,

75
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39.7. The rule is primarily concerned with preservation of the
property in dispute till legal rights are ascertained.

39.8. The situation where the defendant threatens fo dispossess
the plaintiff or otherwise cause injury to the plaintiff in relation to
any propddy ir Midodid in the suif i bot covered om:a-Higtal read-
ing. We think that it ought to be ecovered.

Regommendation

39.9, Accordingly, we recommend that Order 39, rule 1, should be
revised as follows— _ _

Revised Order 39 rule 1— . :

_“L. Where, in any suit, it is proved by affidavit or otherwise—

{a) that any property in dispute in a suit is in danger of

being wasted, damageqd or alienated by any party fo

the sult, or wrongfully scld in execution of a decree, or

(b) that the defendant threatens or intends, to remove or

* dispose of his propetty with a view to defrouding his

~ creditors, or o ‘

(c) that the defendant threutens to dispossess the plaintif

or otherwise cause injury to the plaintiff in velation fo
fny property in dispute i the. suit, .

the court may be order grant a temporary injunction to restrain
such act, or “make such other order for the purpose of staying
..and preventing the wasting, damaging, alienation, sale, remo-
vil or disposition of the ‘property, or dispossession of the plain-
tiff, or ogtherwise causing injury to the plaintiff in reletion to
any properity in dispute in the swit, as the court. thinks fit,

until the disposal of the suit ar until further orders”. :

Order 39, rule 3

39.10, Under Order 39, rule 3, the Court is required 'to  #s#ife
notice to the opposite party before granting an injunctien, “except
‘where 1i appears that the object of grantthg the injunction wonld be
defdatéd by the delay”. It is under these words of exception that what

are known as ex-parte ad iqterim injunctions are granted.
Ex-parte Ad interim injunctions |
. 39.10A. Complaints are often heard that the grant of temporary
infunctios—partipulary ex parte—causes hardghip, and is an indirect
éaiise of delay, o '
.Question In the Questlonnaire,as to fempprary Injunctions,

32.11. Having regard to thé importance of the subject of tem-
porary injunctions, we had in our ngst‘lonnaire' on the Code, in-

ped o

cluded the following questiont:—

“24.{a) Would you favour any limitations on the Court's
power to issue temporary injunctions? In partieular, do

1. Question 24.
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vou favour an amendment to the effect that an ex parte
interim injunction should not be granted save in exceptio- -
nal cases, and for reason to be recorded in that behalf?

(b) Would you. favour the suggestion that in case an ex ‘parte-
injunction is granted, it.shall be discharged by the . court
i#'it is satished that the party which obtained the injunc-
tion is not taking diligent action to serve the .opposite.
p]?rty orq to take cther steps necessary for the progreas of.
the suit?”. - Coe

‘The majority of replies agree with the approach shown in- the
.cuaestion. : o . o

39.12. After taking into account all asg;cts of the matter, . Wé‘f:,
have come to the conclusion that an amendment of the law is called
for. o

49.13. No doubt, such a power aof issuing e, W p,gbct}p jong .
needed for urgent cases. But ggé tiﬁj%iggﬁm suggests ’ihéti v
there ought to be some restriction,es tp the duration Tor whieh: the
ex parte injunction should continue.

In’ the absence of such a restrigiion, the party obtaining an in-
junction loses interest in prosecuting the suit with diligenes, and the
party bound by the injunction suffers.. While, we realize that too
severe or too many restrictions on the powers of the court may work
hardship, we are of the view that some broad limitations. would be
EEfUI and workable, What, we think, could . be .xreeommended is

at_ . H L T q..: e . i ..
{a) interim exr parte injunctions sholld not be grafifed for a

. “duration exceeding, say, one m’m}f%{ ! ‘ ERY
(b} hearing of the application for injunéti(m should be finished
within one month, where! an interirn ex parie injunction

has been graqted; .

{c) if extension of the duration of an interim ex parte Mjune- -
tion becomes absclutely necessary, the extensjon gho

be granted only once and should not exceed 1§ %ﬂ, ﬁ:@' )
with the congent of the oppozite pa¥ty;i - P

{d) no interim ex purte injinction should be issued 'nless a
_ copy of the plaint accompanies it, ae also a copy ef -
application for injunection. | =

39.134. Some of the replies received on the question' pad by us
in this behalf favour an amendment as suggested, while some of them
are opposed to it on the principle that what is discresiohary cannot be
made rigid. Bearing in mind the views expressed, we have made the
above recornmendation. : oL

39.13B. We are, of the view that_if a party, it an apf:-licat’lqn fqr""
temporary injunction or in the supporting affidayit, knowingly makes |
1 fatse statement on a raterial particular, the court should take that

1. Pare. 3)- 11, supre. ] , . o s
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into account in exercising its discretion under Order 39, Rule 4,
that is to sa{l-—in considering the guestion whether the Court should
vary or discharge the injunction, That is the law even now,! but it
can be usefully ernphasised,

39.14, It has been emphasised in England,” that an injunction may
be refused if the plaintiffs have misled the defendant and the court.
This is on the principle that he who comes in equity must come with
clean hands—a maxim which has been deseribed as not unrelated to
the maxim ex turpi causa non critor actio of the common law’

39.15. If, on hearing of a motion by a plaintiff for #n injunction,
cr, in the alternative, to continue an interim injunetion already ob-
tained ex parte, it appears that the interim order was irregularly ob-
tained by suppression of facts, the Court may discharge the er parte
order without any cross notice of motion for that purpose by the de-
fendant; though it may grant the injunction asked for.

Motion of dissclve ex parte injunctions
39.18, Kerr states the position thus:

“If, on the motion to dissolve an ex parte injunction, it appears
that the plaintiff has misstated his case, either by misre-
presentation, or by the suppression of material facts, so
that an injunetion has been obtained which would not
have been obtained if a more accurate statement of the
case had been made, the injunetion will be dissolved on
that ground alone’. The plaintiff will not be allowed to
maintain it on the merits then disclosed?, Nor can he he
heard to say that he was not aware of the importance of
the facts sc misstated or concealed,” or that he had forpgot-
ten them*. A motion to discharge an ex parte injunction on
the ground of its having been obtained misrepresenta-
tion is proper, though the injunction is about to expire’,

30.17, It would be useful to codify the position by amending
Order 39, rule 3.

Order 3%, rule 4
39.18, Under Order, 39, rule 4, a court can discharge, set aside aor
vary a temporary injunetion, It is obvious that where a party has been

k Bea Englinh cases cited Asiciis Engineering o, v. doAkrs Bom , A, LR. 1951 AlL 744,
pars fil.

2. Armsirang v. Sheppart & Short  Lid. (1959) 2 Q.B. 984

3. 8nell, Equity, (106d), page 35.

4. Boyse v. GHil {1801), @4 L.T. 824, cited in Annuls practics, under Order 50, role 8.

8. Kerr on Injunotions, (1927) 80, §81.

Brown v. Newall, 2M & C., p. 870; 6L.J. Ch. 48 Castell v. Cook, THe., P. 94; Dalglirh v,
Jargie Wao. J C. 231; 20 L.J. Ch, 475; 36 B.R. $3; Foea v. Buxton (188R) W.N. 56, Sopes v. R
54 L.T. (1891) W.N. p. 108 ; Schaitten v, Fuulba (L893] W.N, 84, See Rex v. Kensinglon Invome
Tar Commissioners, (1017) 1 K. B. p. B17; 88 L.I.LE.B., p. 261.

0. A Gen. v. Corpuralion of Liverpoot, 1M. & C., p. 211 43 B.R. 176: Costelli v. Cook 7
H.s., p. M Dalglish v, Jarvic, 2Mac. & G., p. 238; 20 L.J. Ch. 475; 86 R.R. 83.

7. Dalgliah v. Jareie, 3 Mac. & G, p, 241: 20 L.J. 0], 476; 86 R.R. 83.
B, (iifton v. Robinson, 18 Heav. 355: 98 R.E. 171,
9. Wimbledon Looal Bourd v. Croydon Nanitgry Awihority, 32, Ch, D. 421; 56 L.J. Ch. 188,
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heard (or had an opporrunity of being heard} before the injunction
was granted, the injunction should not be discharged etc. except in
special cases. We propose an amendment to bring that out.

Recommendation
/3918, Accordingly, we recommend as: follows: —
~ (i) The following proviso should be inserted below Order 3,

rule 3—

“Provided that where an injuncrion has beewr granted with-
out notice to the opposite party-—

(a) the period for whkich it shall be in force og initially
fixed shall not exceed one month;

{b) hearing of the application for injuncrion shall, as
fer as practicable, be finished withir one montk;
and .

“(e) if it becornes absolutely necessary to extend the
period for wkich the injunction iz to remain in
force, the extension shail nos exceed fifteen days,
except with the consemt of the opposite party’.

(ii) The following further proviso should be added below Order

39, Rule 3:—

“Provided further that ishere ar injunction i granted
on the plaintiff’s application without notice t¢ the op-
posite party, the court shell, before granting it, re-
guire the plaintiff to file an ceffidavit stating thet a
copy of ecch of the following documents has been
served on the epposite party by delivery to him, or
where such sergice ¥ noi practicable, by sending it to
him by registered post:—

{a) the plaint,

(k) the documenis on which the plainiiff relies,

(¢) the application for injunction, end

{d) the effidavit or other documents on which the ap-
plicant relies”,

{iii) The following proviso should be inserted below rule 4 of

Order 39: —

“Provided thet if a party, in an application jor te Td
injunction or in the ysugpmﬁngpgiﬂidavit, fhas %ﬂ?
ly mmade o faise or misleading statement on a material
particuler, ond the injunciion was granted 1without
notice, the court shall vacate the injunction unless for
reagons to be recordeqd it considers it just not to do so”,

(iv) The following fourth proviso should be added to Order 39,

Tule 4—

“Provided further that where an order for injunction has
been fassed after giving a party an opporiunity of
being heard, the order shall not be discherged, varied
or set aside on the apPlication of that party, unless
there hos been a change of circumstances, or, unless
the court iz satisfied that the order has cawsed undue
hardship to that party™. ]



CHAPTZR 40
.RECEIVERS
Infroductory _

& 40,1, Order 40; dealing with receivers, corresponds tp section 503
of the old Code, of which the portions relating to a receiver’s remune-
ration sud his duties are now to bg foupd in Rules 2 and 3. Under
seetion 505 of the previcus Code, a régeiver could be appointed only
by High Courts and District Courts, but under the present Code, all
Courts can appoint a réceiver. The thst is ‘jtist ‘and convénient’, which
has ‘Besn substituted for “necessary fhr the realisation, preservetion
or better custody or management of any property, movable or im-
muovable: the subject of a suit or under attachment”, thus enlarging
the power Uf.' a Courtt. - i ; -

No..changes ave needed in this Oxder.

R N H M . . : ¥ oo LT it
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, 1 'bic Abagagpa . Krishnaswoni, A.LR, [621 30d, 119,120; " °
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Chapter 41

APPEALS FROM ORIGINAL DECREES
Introductory

41.1, Procedure as to appeals from original decrees is governed
by Order 41. It isx briefly as follows: —

41.2. The appellant presents a memorandum, accompanied by a
copy of the decree appealed against, The Code lays down rules as to
the form and contents of this memorandum, and forbids the appeéllant
to urge, without the leave of the Court, any ground of objections not
set Torth therein, To stop the practice of presenting appeals merely
for the purpose of delaying execution, the Code declares that execu-
dan of a deeree is not slaved by reason only of its having been appea-
led; but the appellate Court may stay execution when subsiantial
luss may otherwise result to the appellant, and he applies without
unreasonable delay and gives sccurity for performing such decree
us may ultimately be binding an him. Thc rules prescribe the proce-
dure after the appellant's memorandum is admitted.

41.3. To afford the parties reasonable time for preparation and for
instructing their pleaders (if they choose to employ any), a day is
fixed for hearing the appeal, so as to allow the respordent sufficient
time to appear and answer. and notice of the day so fixed must be
published and served on him. If a party neglects to appear on the
dax so fixed, the conseguence is judgment by default in the case of
the appellant, snd proceeding ex parte in the case of the respondent.

414, There are rules as to the judgment to be passed in appeal,
In order that the litigants may understand the grounds of the deci-
sion, and exercise, if they see fit, the right of second appeal, the Code
reairives the judgment to state the peoints for determination, the de-
cision thereupon, the reasons for the decision, and, when the decree
appealod against is reversed, the relief to which the appellant is
entitled'.

Order 41, rule 1A (new)—Coutt fees on Appezl : .

41,3, One of the most impoertant problems which a litigant has to
face in respect of appeal is that of Court fees; and, having regard to
its importance. we had. in our Questionnaire? sclicited views on the
follewing question:—

“22 Would you favour the insertion of a provision to the effect
that at the time of filing of the appeal, only one-fourth of
the vrescribed court-fee need be pald. and the remaining
may be paid when the appeal is admifted”,

— — b — e e ——

. s Lt mewision wes suggeeliod by B Bomes Peaeoel™ ealing in £ v, Finrndns Bon
1 Pen ALY s
2. Quodtion 32,
281
T./B(X 2293 of LS &CA- 20
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416, Majority of the replies on this question favour, broadly,
the suggestion made in the guestion. After some discussion, we have
also come to the same conclusion,

Recommendation

41.7. We, accordingly, recommend insertion of the following
rule—

1A. At the time of filling of the apneai, only one fourth of the
requisite court-fees need be paid, and the remeinder of the
co?,ﬂ-fees may be paid when the eppeal is admitted under
Tule 117

Order 41, rule 3A (new) Refund of Court Fees and Process Fees.

41.8. If an appeal is rejected under any rule or dismissed as barred
by limitation or for want of jurisdiction or otherwise than on the
merits, then a refund of court-fees should in our view, be allowed.
Kven now, this can be done under the inherent powers of the court;
but a specific provision on the subject would, in our view, be useful,

Recommendation

41.9. Accordingly, we recommend that a new rule should be in-
serted in QOrder 41, as follows:

“3A. Where an appeal is rejecied vader any rule contained in
this Order or dismissed as barred by limitation or for want
of jurisdiction or otherwise than on merits, without notice
to the opposite party, the court may allow refund of the
court fees and procese fees paid in respect of the appeal, to
suck extent as the court may consider just”,

Order 41, rule 5.

41.10. One of the most important aspects of an appeal is the grant
of stay of execution of the decree appealed from. In this context, the
question whether a stay order operates immediately or only when it
is communicated to the Court (or the officer conducting the sale} was
examined at length in the Commission’s earlier Reportl. The Cominis-
sion, after referring to the conflicting rulings on the subject, express-
ed the cpinion “that ordinarily the order should be effective immedig-
tely, and a provision to the contrary may be abused by interestéd
parties attempting deliberately to delay transmission of the order
from the appellate Court to the lower Courts”, At that time, the
Commission did not recommend any amendment on the subject.

41.11. Sinee then, the Gujarat High Court has held® that the
stay order granted by an appellate Court becomes effective not from
the moment of its pronouncement. but from the moment it is com-
municated to the Court, It was held, therefore, that the decree passed
by the Court of Small Causes, before communication of the stay order
issued by the High Court (the communication actually took place the
next day), was a proper decree,

1. 27tk Repurt, page 238, noie on Order 41, Rale 3.
2. flarish Kuower v. Chloealled, AR, 1956 Guj. 281,
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On the fact, it was also held that the sigring of the decree by the
Judge of the Court of Small Causes ¢fter the stay order granted by the
High Court had been communicated 1o it, was not a breach of the stay
order, as the judgment had been pronounced before the stay was com-
municated.

Recommendation for amendment of Order 41, rule 5

41.12. We have given some thought to the matter and are of the
view that stay should be effective from the date of communication,
since the opposite view might create practical complications. At the
same time, we think that an affidavit by an advocate based on personal
knowledge should be acted upon, until a formal order is received, or
until orders to the contrary are received from the court granting stay.

We, therefore, recommend that the following Explanation should
be added to Order 41, rule 5{1).

“Explanation-Stay ordered by the court of auppenl shall be effec-
tive from its communication, but an affidavit by ¢ pleader based on
his persomael knowledge staling that a stay has been ordered by the
court of appeal shell be arted upon by the court of first instance, un-
tit ¢ formal order is recetved, or uniil orders to the contrary are re-
ceived from the court of appeal”.

Order él’ rule 11—Judgment in case of dismissal of appeal withont
nOvEECe

41.13. In the earlier Report', an amendment was suggested to carry
out the recommendation made in the Fourteenth Report® with re-
forence to Order 41, rule 11. The object was to provide that even
where the appellate court dismisses an appeal without notice to the
lower court, it shall deliver & formal judgment, and a decree shall
be drawn up. _

41.14. We agree that in such cases, a formal judgment would be
useful, The above recommendation should, therefore, be ecarried out,
both for the High Court and for the district court when hearing first
appeals.

41.15. In the case of the High Court when hearing a second appeal
however, the position should be the reverse, Having regard to the res-
iricted scope of second appeals? reasons should be required to be re-
corded if the appeal is edmitted’,

Order 41 rule 5 (4).

41.16. The yuestion of stay of execution of decrees during the
vendency of appeal has engaged our serious attention, and we pro-
pose an important change in this respect.

C 2T Report, poage 238, note oo Order 41, Rule 11,
L 14th Bepoct. Vol 1. page 388, pare 1. 1

-

. Hee suetion 100 mul reenmomendation relating theretn,
4. See pavagrapl 42,2 and 42.3 fnfra,
LIB(N220Me T & A -200a)
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41.17. An appeal by itself does not operate as a stay of execution.
But stay can be granted by the Court passing the decree or by the
appellate court, for “sufficient cause”' The generzl direction in this
regpect in the Code is, that etay shall not be granted, unless the court
i5 satisfled about the existence of three circumstances—

{a) likelihoad of substantial loss to the applicant for stay, if the
stay is not granted;

{b) application without unreasonable delay;

(c) security by the applicant for the due performance of such
decree or order as may be ultimately binding upon him,

Sub-rule (37 of Order 41. rule 5 so provides—But sub-rule (4) of
the same rule says—

“(4) Nobtwithstanding anything conteined in sub-rule (3), the
vourt may make an ex parte order for stay of execution
pending the hearing of the application”,

41.18. T is this sub-rule which causes trouble in practice. Once an
vx parte ovder of stay is obtained. the appellant is not interested In
prompt disposal of the appeal Moreover, it s common experience
that aficn the vory obiect of appealing is fo obtain stay, particularly
in respect of monev decrees, and even if the appellant knows that he
has v case, he apoeals with the above object.

41.19. Having regard to what is stated above, we are of the view
that Order 41, rule 5, sub-rule (4), requires radical modification, so
that the remedy provided by it may not be abused. It is against the
spirit of sub-rule (4) to grant stay as a matter of course, and it cer-
tainly 18 unjust that stay without the safeguards contemplated by sub-
r~:.-lei_{33£_shnu1d he granted exr perte. even pending the hearing of the
Faplicanan,

Recommendation

41.20. We, therefore, recommend that Order 41. rule 5(4), should
ke revised as follows:—

“(4) Subject to the vrovisions of gub-rule (. the covrt mav
rvilie an er narte order for stay of execution pending the hearing of
the avolication”.

Order 41. rule 11 and appeals under section 47

4121, A recommendation had been made in the 14th Report of
the Commission’ to the effect that in case of appeals against orders
in execution of money decrecs. a restriction should be placed on the
right of aoneal. by recuiring the apwellant judgment-debtor to de-
posit, ar ot Ieast give sccurity for. the decretal amount, as a condition

ot 11, Ledhen S el i,

2. 14 Nepnr . Valnme 1, page 242 purw 21,
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precedent to the admission of the appeal. The Report referred to the
proposal of the Civil Justice Committee to that effect', and recom
mended the acceptance of the proposal.

41.22. The Civil Justice Commitiee had stated in its Report that
after trial, it was only just that such a protection should be given to
ihe sueecessful decrce-halder.

41.23. The Law Commission in its Report® on the Cede, after
noting the above recommendations, expressed the view tha: such a
rigid provision might cause hardship, and did not, therefore, favour
an amendment, It also expressed the view that the resiriction against
stay, embodied in Order 41. rule 5(3) (read with Crder 41, rule 8),
was encugh.

4174 We have considered the matter at length, and have come
to the eonclusion that a provision emphasising the need for demand-
ing security in such cases would prove to be uselul, At the same time,
we appreciate that a strict ar rigid provision may Cause hardship in
some cases [t agpears to us that while the entertaining of the appeal
need not be postponed until seeurity is furnished, the apeal should be
admitted conditionally. that is te say, if security Is not furnished
within the time fixed by the pppellate court. then the appeai should
be liahle to be rejected.

Kecommendation

41.25. Accordingly, we recommend the addition of the following
sub-rule to Order 41, rule 11:—

“(4) Where an appecl is admitted wnder this rule against ¢ de-
termination of any such guestion as is referred n section
47, and the question velates to the execution, discherge or
satisfaction of o decree for the payment of money, and the
appeal is by the judgment-debtor, the gdmission of the
appect shall be conditional on the appellant furnishing secu-
rily for the due performence of such decree or order as
may ultimately be binding upon him; and if the appelignt
does not furnish such security within such time as may be
fired by the Court, the appeal shall be reiedied.” ‘

41.25A. As to dismissal of appeal without notice, we have already
referred® to the earlier reeommendation.

Order 41, rule 12A (New)—Admisslon of appeal restricted to ceriain
grounds,
41.26. On the question as to whether appeals {particularly, second

appeals) can be admitted on certain grounds only, there has been
some discussion.

L. ivil Justice Lommittes Report, (19€6) pase 401,
2. 27th Report. page 30, para 68. '
3. Pare 41.13, aypro.
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4127. In its Report'. one of the previous Comrmissions, stating
that there was a conflict on the subject, observed that this difficulty
could be met by an amendment of the law. It recommended the inser-
tion ot a statutory requivement providing that the judge admilting
the appeal should state the point or points of law which arise for
consideration in the second appeal, to ensure a stricter and better
security at the stage of admission,

41.28, In its Report on the Code, however, = later Commission,*
which considered this recommendztion. came to the conclursion
that the power ¢f the appellate Court should not be so confined,

41.29. We have examined the matter at some length; and as
position in some detail,

¢1.30. An examination of judicial decisions reveals that the
trend of rulings is to the effect that a Court eannot restriet the
grounds on which an appeal is to be heard finally” though the ap-
pellant can give up some of the grounds' at the hearing.

41.31. In this connection, attention may be invited tn the ob-
servations of Asutoosh Mookherjee J. in a Calcuita case,” where he
stated as follows: —

“But in so far as the objection taken that the Appellantg
shovld be restricted to the one ground for the considera-
tion of which the appeals were admitted, we are of
opinion that it ought not to prevail. It is not competent
to a Court of Appeal under Rule, 12 of Order 41 of the
Code to restrict the ground or grounds upon which the
appeal admitted under the rule is to be heard finally;
in other words, the restrictive order of this Court made
at the time when the cases were heard under BRule 11
of Order 41 was ulirg wires. Rule 11 provides that ‘the
Appellate Court after sending for the record, if it thinks
fit so to do. and after fixing a day for hearing the appel-
lant or his pleader and hearing him accordingly if he
appears on that day. may dismiss the appeal  withont
sending notice of the appeal to the court against whose
decrec the appeal is made and without serving notice on
the respondent or his pleader. Rule 12 then provides that
“Unless the appellate court dismisses the sppeal under
rule 11, it shall fix a day for hearing the appeal”. Tt ig
worthy of note that a day is to be fixed for hearing the
appeal, that is to say, the whole appeal and ol  any
selected grounds out of those specified in the memoran-
dum of appeal. Conseguentally, all the grounds taken
in the memo of appeal by the appellants are open for
consideration st the final hearing, and we now proceed
to examine them.™

1. 14th Beport, Val. I, page 382, pare 16 setond sub-paragraph.
2. 2%th Report, page 123, Rote on section 100, pars 2,
3. Krishnaji v, Mudhuse, AL, 1974 Bown. 207, 211 (¥R
{h] Sukhdeo v, Gendalel, A, LR. 1954 M. D, 24, 25 (Reviews cases),
{eh {1967) T Mys. L. T, I, <\ v8d in the srearly Digest,
4. Rekha Thakur, v. Ramnavel om AR, 1938, Pat. 7, 8, 9.
5. Lukhi ¥urein Serowfi v, Sei Bam Chascfre (1911 15 Cal, W.N. 821, 022 (D.B.)
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41,32, These ohservations seem to have been followed in later
decisions of thal High Court as well as of other High Courts; and
there is, therefore, ne conflict nn the guestion whether an appeal
ran be admitted on some grounds omly.

41.33. The conflict veally is on a slightly different matter,
namely, whether the admission of an appeal i part is illegal. The
Bombay view' on the subject is, that if the subject-maiter is sover-
able, this can be done. The Madras view is, that it cannot he done.”

41.34, We think that on the first point*—namely, the admission
of appeal restricted to certain prounds,—the law should be altered,
in the interest of simplification of procedure and avoidance of de-
lay. On the second point’, namely.—the admission of on appeal
in part where severable.—the law should ke clarified,

41.35. The alteration on the first point. and the clarification on
the second peoint, shovld be based on the same approach, namely,
the court should have power to restrict the admission to eertain
srounds only or to a part only (as the case may ke).

Recommendation

41.36. Accordingly, we recommend that the following rule
should be added in Order 41,

“12A. The Court may, gt the time of edmission of the nppeal,
direct that the appeal is edmilted in parc only or on
specific grounds only, and where such an order is passed,
it shail not be open to the appellant to argue the appeal
on qny other pgrt or to urge any other ground of eppecl,
a3 the case may be, withoui the leave of the Court.,”

Order 41, rule 14, and dispensing with service on respondent against
whom case was ex parte.

41.37. With reference to service of the memorandum of appeal,
one point was considered in the esrlier Report’. A recommenda-
tion had been made in the Forteenth Report® to the effect, that
in the case of parties who had not appesred in the court below.
and who had not filed any address for service, a provision mav be
made to dispense with service of the notice of appesl. A somewhat
similar recommendation had been made by the Civil Justice Com-
mittee’” also, which observed that the necessity of serving each of
those respondents against whom the suit had proceeded ex parte,
with notice of appeal or of eny inter’ocutory motion, led to an un-
necessary delay. It stated. that this was more specially the case
where the appellant had obtained an interim stay of execution, as
it would be easy for an er purte defendant to collude with the

. Krighnaji v. Madhouan, A. LR. 1934 Bom,. 207 (F.B.}

. Empariak v. Remeshwareyu, ATE. 1040 Mad, 183,

. Paragraph 41-30, supre,

- Poragraph 4133, supre.

. 27th Rupurt, page 239, Nite on Oreder 41, rule 14,

. lith Reporl, Vol I, Page 803, para 21.

- Civil Justice Gommittes (T925) Repert, page 117, pars 27, second subeparae

1 & o B o —
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defendant-appellont and evade serviee of hotice, Amendmonts on
these lines. 100, have becn made by the fligh Courts of Allahabad,
Andlira Pradesh, Assam. Calcutia, Mudhva Pradesh, Madras, My-
sore and Punjab. in Order 41, rule 14, und by the High Courts of
QOrisss and Patna by inserting Order 41, rule 144,

£1.38. The carlier Commission noted the above position,  but
telt that it was unnecessary to carry oul the suggested change, as
not much deiay is caused by the necessity of scrvice of nolice of
appeil.

41.39. It appesrs i us, however, that such a provision would he
uselul, as saving delay.

Kecommendation

41.40. We, therefore, recommend that in Order 41, Rule 14, the
loilowing sub-rules should be added—

"(3} The notice to be served on the respondent shall be ge-
companied by a copy of the memorandum of ippeal,

{4) Notwithstanding anything to the contrary conteined
sub-rule (1), if shall not be necessary to serve notice of
any proceeding incidental to an appeal on any respondent
other thgn a person implended for the first time in the
Appellote Court, unless he has appeured ond fied an
address for service either “in the trial court or, in the
case of g second appeal, in the lower appellate Court, or
has appeared in the appeal.

(5) Nothing in sub-rule (4) shall ber the respondent referred
to in the appeal end defending it

Order 41, rule 17 and disposab on merits in absence of the appellant

4141. When an appellate Covrrt does not dismiss an appeal
summarily, it should fix & date for the hearing of the appeal and
notice of the date should be affixed in the appellate Court house
and should be served on the respondent or on his pleader, under
Order 41, rules 12 and 14. The procedure thereafter is provided in
Order 41, rule 17, which lays down that “Where on the day fixed,
or any other day ic which the hearing may be adjourned, the appel-
lant does not appear when the appeal iz called on far hearing, the
Cowmt may make an order that the appeal be dismissed™ In thig
rule, the word ‘may' shows that, apart from dismissal of the ap-
peal for default, *he court ean pass other orders. One such order
could be adjournmeni of the appeal.

4142, But there is a conflict of decisions on  the question
whether, if the appeilant dves not appear, the appellate court can,
under this rule, dispose of the appeet on the merits, The Allahs-
bad view' is that o decision on the merits is permissible,

1. Gojram v. Kom Reli, A LR, 1965 AlL 547, 549 (Desai and Pathak J, J.)
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41.43. Answering the query—how an appeal can be disposed
of on anerits without the appellant's or his eounsel being heard, the
Court observed “1 see no anomaly or even difficulty in this. The
appeliate court can rcud the judgment appealed irom and the
memorandum of appeal and hear the respondent or his counsel
and then can certainly decide onmerits whether the appeal should
be dismissed or not. If the appeal is 2 good one and the respendent
ur his counscl is unable to show any cause for itg being dismissed
the appellate courl can certainly ailow it on merits in spite of the
appellant’s absence. Similarly, if it findg that the grounds of appeal
nave no substance, it can dismiss it on merits, Orally hearing a
party or his pleader is not an essential Ingredient of a decision on
merits and the appeal in the instant case could have been dismis-
sed by the leurned Additional Judge on merits in  spite of the
appellants’  absence,”

41.44. A later Allahabad case’ takes the same view.

41.45. As tg Order 41, rule 30, the Allahabad Hish Court® deals
with the position thus:

“Order XLI R.30 no doubt makes the hearing of the parties
or their pleaders g condition precedent to the pronoun-
cing of judgment, but thig condition has heen laid down
for the beneflit of the parties and in their own interest,
and its fulfilment is, by its very nature. dependent
upon their volition and co-operation. The parties
cannot, therefore, by refusing to avail of the bene-
fit and by withholding their co-operation incapacitate the
Court for using that power to the exercise of which the
condition has been sttached. If the opportunity for the
fulfilment of the condition has been allowed, although it
has not been availed of. the eonditicn will be deemed to
have been complied with and the Court will acquire the
competelce to exercise the power conferred upon it as if
the condition had been fulfiled. If this were not so, the
partics would. by their own omission to avail of the
opportunity  granted to them, be able to create an in-
strmountable impediment in what the Coyrt has  hbeen
authorised to do by the statute and render the power
given to it {otally ineffective and nugatary.™

41.46. Other High Courts, however, take a different view, "The
maost important case in support of the view that the ecourt has no
power to dismiss an appeal on the merits (if the appellant does not
appear at the hearing), is a Madras one® Mostly, the line of reason-

ing adopted in the Madras case has been accepted in the degision
of other High Courts.

1. Rebu flam v. Rhagwon Dass, A TR, 1908, AN, 1, (F.B.)
2. Babu Ram v. Bhaguon Dass, A LE. 1968 AT 1. i, para 45,
3. Muoaliraktk M uhamad v, Honavigkroma, A LR, 1928 Mad, 13,
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$1.47. The lacts of the Madras case were as follows: —

On the date of hearing of an appeal before the Subordinate
Judge, the appellant wuas not present, but a Vakil hold-
ing a Vakalathama from him was present, and applied
for an adjournment, The adjournment was refused, and
the wakil thereupon informed the court that as he had
no instructions or papers. he could not argue the appeal;
he took no further part in the proceedings.

The Suberdinate Judge, instead of dismissing the appeal for
default, considered the evidence bearing on the appellani’s claim
with reference to the memorandum of appeal, and dismissed the
appeal on the merits with costs.

4148, It was contended before the High Court (on behalf of
the appellant) that it was net competent for the Subordinate Judge
to inquire into the merits of the case in the absence of the appellant
and his pleader, and that he could deal with the appeal only in
the manner provided by Order 41, Rule 17(1). This contention was
accepted by the Divisional Bench which heard the case, and the
judgment of the Subordinate Judge was held to be without juris-
diction. Both the Judges constituting the Bench referred to the
change from the words, ‘shall be dismissed’ in section 556 of the
Old Code', to the words “the Court mey make an order that the
appeal be dismissed” in Order 41, rule 17(1) of the present Code,
but they were of the view that in spite of the change, the Subordi-
nate Judge had no power to go into the merits of the appeal. Under
the previous Code, the Court had considered it to be undesirable®
to dismiss the appeal cn the merits. ’

41.49. According to most High Courts. dismissal on the merits
is illegal®, when the appellant is not present, In a Punjab' case it
was held that the remedy is an application for restoration under
Order 41, rule 19,

Amendment desirable to remove conflict

41.50. Having regard to the conflict of decisions, it is desirable
to make the wording of rule 17 more explicit. Theoretically, a dis-
missal on merits should be permissible,

41.51. No doubt, the following passage from a Supreme Court
case’( in reference to Order 41, Rule 30) may lend support to the
Allahabad view.

1. Section 656, C.P.C. 1882,
2. Mohesh Chunder Bose v. Thakur Das. 20 Suth. W.R. 435,
3. (n) T'aher Sheikh v, iaruddin Hownlder, A LR. 1920 {al. 475.
131 _;g%a;qﬁr Whoton v, Wi Bademé, A LR, 1963 Pat. 1 {yvumling ALR. 1821 Bat

{c) Digendre {*hnndra v. Rudha Bellaé, A.LR. 1088 Amsm. 101,

(7) (7968) Ardh. W.R. 358, cited in the Yearly Digest.
1. Kundha Singh v. Purjab State, ALR. 1962 Punj. 82 (P. C. Pandit J.)
&, Bukhpal Singh v. Kolyan Singh A.LR. 1963 5.0, 146; (1963) 2 SCR 733,
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“Where the appellant and his pleader are not prepared to
address the Courl, there is no hearing and, 1herefore, noth-
ing is shown to the Appeilate Court as to why it should
interfere with the decision of the Court below. The burden
of proof is on an appellant to show that the decision which
he appcals from was wrong and where he does not address
the Court at all, it appears to us that there is no point
raised for deterthination and therefore, it iz not necessary
to give a decision on any point or the reasons for the
decision. It is sufficient for the Court to pass an order of
dismisgal for default. Such an order does not necescarily
mean that the appeal is dismissed for defeult of appear-
ance. In such ecircumstances, the order means that the
appeal is dismissed for default of proof”.

However, these observations should not be taken as necessarily
implying that a disposal on the merits is necessary where the appel-
lant is abgeni, Tt is not necessary for the Couri to give a decision
on merits, though it is open to it to do so,

Recommendation

41.52. Morecver. in practice a decision on merits in the appellant’s
ahsence, is rarely given, and therefore, the better course would be
to preclude o decision om merity in guch cnses. We are of the view
that the Code should be amended on the above lihes,

Accordingly, we recommend that the following Explanation

" should be added in Order 41, rule 17(1)'—

“Explanation—Nothing in this sub-rule shall be construed as
empowering the court to dismiss the appeal on the merits”,

Order 41, rule I8

41.52A. A point concerning Order 41_rule 18 was discussed in
the carlier Report' as follows: —

“The Fourteenth Report recommended the adoption by High
Courts of some local Amendment®, whereunder, if on the
day of hearing of the appeal, it is found that the notice
for the respondent has not been served and the appellant
fails 1o deposit the expenses of serving the notice again,
the court has power to order that the appeal be rejected.
ghis is a matter of detail which mav be left to the High

ourts.”

41.52B. We are, however, of the view that it is desirable to adopt
the amendment suggested in the 14th Report and insert it in the Code.
Such a provision will. to some exient, expedite disposal of appeals.

1. 27th Report, page 239, Xote on Qrder 41, rule IS,
3. 14th Report, Volume I, page 203, peara 22,
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Recommendation
4153 Accordingly, we recommend that Qrder 41, rule 1, should
be revised as follows:—

“18. Where, on the day fixed, or on any other day to which
the hearing may be adjourned, it is found that the notice
to the respondent has not been served in consequence of
the failure of the appellant to deposil, within the perind
fixed, the sum required to defray the cost of serving thr
notice, or, if the notice is returned ynserved, to deposit
within any subsequent period fixed, the sum required o
defray ihe costs of any further attempt to sérve the notice,
the court may make an crder that the appeal be dismissed:

Provided that no such order shali be made although
the notice has not been served upun the respondent, if
on any such day the respondent appears when the appeal
is called on fer hearing.”

Orger 41, rule 18 and refund of process fees.

4154 A point relevant to Order 41, rule 18 and refund of fees
may now be considered,

Refund of process fees where appeal dismissed without notice,

41.55. A recommendation had been made in the Forteenth Re-
port'-® for an amendment allowing the refund of process fees where
an appeal is dismissed without notice to the other party. The Com-
mission, however, in its Report on the Code,’ felt, that this should
be left to be dcalt with by the practice of the Courts. No amendment

was, therefore, suggested.

41.56. We agree with the view taken in the Report on the Code,
but for a different reason. As process fees are paid after admisgion

of the appeal, it is not necessary to provide for refund when the
appeal is dismissed summarily.

41,57 For the above reason, we recommend no change in the
existing rule.

Orider 41, rule 20

4158 As to Order 41, rule 20, the ecarlier Report' on the Code
discussed the controversy as to whether a respondent can be added
in an appeal after the period of limitation for appeal had expired.
The decisions on the subject will be found discussed in the under-
mentioned cases™",

1, 12th Report, Vol 1, page 393, para 22.
2, #ee also Order 414, Tale 2, inserted in Madras.
8. 27th Report, page 240, note on Order 41, rale 18 and refund.

. 37¢h Report, page 240, Kote om Order 41, rale 20.

1
5. P, Anundu v. M. dcharyiede, AT.R. 1958, AP, 43 (F.B.)
G, Notified {ren Commities, Burin v, Govind Rem A.LR. 1969 Pun. 277, 278 (F.B.)
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Some of these decisions’ proceed on the inherent power of the
court to add the respondent in such cases.

1159 In a recent case’ the Andhra Pradesh High Court held that
Order 41. rule 20, is concerned with a party tv the suit who was not
made a party to the appeal though interested in the result of the
appea.. The appeliate court can, then, in exercise of its discretion di-
rect that he be made a respondent, This provision is only limited to
certain contingencies. It was held:

......... that apart from the provisions of Order 41, rule 20, C.'P.
C.. the appellate court has inherent puwers to permit parties
to be added to appeals in suitable cases and the language of
rule 20 of Order 41 is not exelusive or exhaustive so as to
deprive the appellate court of the inherent powers in this
behalf, When once it is clear that Rule 20 of Order 41 is not
exhaugtive of the powers of the appellate court for implead-
ing or adding parties to the appeal, certainly powers un-
der Order 1, rule 10, CP.C. read with section 107(2)
CFP.C. and under other appropriate provisions including
section 351 C.P.C. in proper cases can be availed of even
in appeal, ....It is obvious that a person who was not
eg nomine a party to the such also can be added as a party
to the appeal under the provisions of the Code”

41.60. In thic case it was. therefore, held that the court below did
not err in permitting the petitioner to be made a party to the appeal
who was a settlee pendents lite of one of the items of suit property
brougi;t by the plaintiff and was a person Interested In the results
thereof.

4161. In one Kerala case® the guestion raised was whether a
party could be impleaded in the Civil Revision Petition after the ex-
piry of the period prescribed for filing the petition, The Kerala High
Court held *hat though the law of limitation does not apply to an
addition of parties by the court of appeal under Order 41, rule 20 of
the Code. vet the power under that provision is discretionary. and
should not be exercised in all cases, for instance, where the party is
extremely negligent. But if the court finds it necessary to bring a
party upon the rvecord of an awvpeal. in order to do justice between
the parties, the court has ample power to do so irrespective of limito-
tion, even in serond enpeal, Even apart from the provisions of Order
41. rule 20, the High Court has power. under section 151 of the Code,
to add a respondent to the appeal, even after the expiry of the period
of limitation for the appeal against him, if in the circumstanres of the
case before it, it thinks fit to do so. The conditions to be satisfied befove
a party is impleaded under Order 41, rule 20 are in the first place,

1. For examplc : .
t) MWanshi Bane v, Abdal Loie, A TR, 1043 Lah. 353,
%) Pritom Rem o Dheii Rem, AT 1924 Tat, 1773,

2, Subbaruydy v, Drahmansedes, ALR. 1970 AP, 211, 215 {D.R.). follovwirg Netified
Area Commilter, Buria v. Fohind Rom, AJLR. 1958 Punj. 277 {F.R.)

3. Rupmasd v. Chellapps Rowther, (1968) Ker. L.T. 780,
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that the person must have been a party to the suit but not made par-
ty in the appeal, and secondly, that the person added is one interes-
ted in the result of the appeal. Once the impleadment is found neces-
sary in the interests of justice, the guestion of limitation need not
deter the court, because the necessity for the impleadment strikes the
Court only «t the time of hearing, and by that time, in most cases,
the period allowed for filing the appeal or revision will be over,

4162. In the circumstances, the prayer for impleadment was
allowed.

41.63. In one Punjab case, it was held that where a Memoran-
dum of appeal does not mention the name of a contesting party, and
the mistake creeps in on account of the erroneous certified copies
having been suppiied by the court officials to the appellant, he should
not he made to suffer on account of the mistake having been commit-
ted by some officer of the court in the discharge of his duties. It is
quite apparent that the appellant or his eounsel did not notice that
error at the time when the appeal was filed, and the names of the
parties in the memorandum of appeal had been mechaniecally copied
out from those mentioned in the heading of the judgment of the trial
court, The mistake on the part of the appellant or his counsel is,
therefore, bona fide and honest, and the appellate court has ample
power to allow the mistake to be rectified and the party added, even
after the expiry of period of limitation for appeal.

4164, In one Patna case’, the appéal was filed by an insolvent in
time against one of the creditors, When the other two creditors were
made parties to the appeal, the period of limitation under section 75
(4) of the Provincial Insclvency Act had expired. Tt was held that
under provisions of Order 41, rule 20, even at the time of hearing of
appeal, the court could make persons interested in the result of the
avpeal party to the appeal, and the guestion of limitation would not
arise in such cgses. i

41.85. In an Allahabad case’ under the U.P. Consolidation of Hold-
ings Act, 1954 (Section 48), failure to implead necessary parties to
appeal was held to be fatal, Tt was held that the court was not bound
tc have necessary parties brought on record.

41.66. It i5 obvious that the postion s, tosome extent, nebulous.*
The previous Commission did examine it and stated that the correct
view is. that after the period of limitation has expired against a party
be ceases to be “interested in the appeal” within the meaning of rule
20. as intervreted by the Privy Council.®

1. Purgn Jingh v. Cehal Singh T LR, (1069), 2 Panj, 369, 372, following Holifed dree
Cammittes, Burin, v. fobind Raw, A.T.R. 1958 Punj. 277 (F.B.

2. Rumushwnr Lal Aparwnle v. Keti Hain (1969) Lalwur 1.0, 700, 702 (Pat.] quoled in the
Yearly Thgest (1069, Colume, 470,

3, 1g46 AN, W.R. (H. C.) 138—Quoted in the Yearly Digest, [1968) page. 472,
4. 27th Repuort, page 240, :
8. Chelalingam v. Scethel, I.LR. 6 Bangoon 29: A LR, 1927 P. C, 252,
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41.67, The previous Commission also noted that the question whe-
ther such a parly can be impleaded under the inherent power of the
Court, or whether a separate appeal can be filed against that respon-
dent after obtaining leave of the Court under section 5, Limitation Act
were (in the view of the Commission) different matters. The pre-
vious Commission considered it unnecessary to make any amendment
to eover such cases.

41,68, We are, however, of the view that it would be better if the
position as regards rule 20 is clarified, and we think that the restric-
tive view, namely, that g respondent cannot be added after expiry of
the period of limitation, should be expressly enacted. At the same
time the court should have powers to grant requests for impleading
a party after expiry of limitation for reasons tc be recorded.

Recommendation

41.69, Accordingly, we recommend that the following sub-rule
should be added? in Oxder 41, rule 20—

“(2) No respondent shall be added under this rule after the exr-
piry of the period of limitation for appeel, unless the court,
for reasons to be recorded, allows that to be done, on such
terms a8 to costs, as it thinks fit?.

Order 41, rule 22

41.70. Order 41, rule 22 gives two distinet rights to the respondent
in the appeal. The first is the right of upholding the decree of the court
of first instance on anwi of the grounds on which that court decided
ageinst him, and, in that case, no notice or memorandum required by
the later provisions of the rule is necessary. The second right is that
of taking any objection, called “cross-objection”—to the decree which
the respendent might have taken by way of appeal.

41.71. The distinction between the two, though fine, is appreci-
able. In the first case, the respondent supports the decree. In the
second case, he atfacks® it, The first requires no formal document.
The second does, and court-fees may have to be paid.

41.72. There is = third remedv—cross-appeal. But this is outside
the rule. ' !

41%3. The rationale behind the two remedies hag been thus
explained*™— .

“When an appeal is preferred, the appellant is, generally

speaking, seeking to pet rid of an adverse decision, ad-

verse to him wholly or in part, which means that the

opposite party, had succeeded wholly or in part. That

svecess might be the result of 2 decision in his favour on

che or some only of several grounds vreged by him; the

Court negativing the other or others. As regsrds these

Iztter grounds. he cannot and need not appeal, however.

errencous the decision, because there is no right of appeal

. Exhtlng_ﬁﬁﬁr 41, rule 20, tn be rL-numiréfr;d as Urder 41, rule 2[-).,. u;-l)-{.:uh.' m
. Pers 41.73, infra.
. Penkain Ras. Murthi A. TR, 1043 Mad. B08-700,

B2 ko —
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to a party, who has succeeded. But when the opposite
party prefers on appeal, he may find himseif in a qifficult
situation, he is obliged to remain content with supporting
the decision on the only peint or points on which he had
succeeded without resorting to the others en which he had
failed. For instance, it may turn out om examination that
some or all of these other grounds arc good, while those
accepted by the lower Court are unsubstantial. .. ... It is
to provide for such a contingency, and to avoid injustice
to the respondent in such g case, that the rule hes been
enacted giving him liberty to support the decree if neces-
sary by relying on any of the grounds decided against kim
in the Court below. The use of the word ‘support’ makes
it plain that the right given is limited to the sustaining of
the decree in so far as it is in his favour, and does not
extend beyond so as to enable him to obtain an alteration,
giving him a further advantage, This, he ¢an secure only
by an appeal or cruss objection. Where 2 suit is wholly
dismissed or wholly decreed, it is open to the respondent
to support the decision, by re-agitating ground negatived
by the lower Court. This is simple enough and the language
of the rule is easily understood and applied. Where, how-
ever, the suit is decreed in part and dismissed ag to the
rest, we have in reality what may be described as a double
or composite decree. There is a decree for the plaintiff in
respect of the part decreed, and a decree for the de=fendant
in respect of the part dismissed. If the plaintiff appeals.
he does so for the purpose of displacing the decree in so
far as it is in favour of defendant. It the defendant ap-
peals, he again does so for the purpose of getting rid of the
decree in so far as if has gone in plaintiff’y favour. In either
case the party who features as the respondent has a decree
in his favour which he ig allowed o support on any of the
grounds decided against him by the Court which passed
the decrez, When he does this and no more, he is onlvy sup-
porting and not attacking hi; decree. The principle can be
appreciated by taking a simple illustration,

Let us take a case where a plaintiff sues for a debt of, say Rs.
1,000, and the suit iz contested by the defendant on iwo
grounds, (1) discharge, and (11) limitation, Let us assume that
the trial Court dismisses the suit on the ground of limitation,
while negativing the plea of discharge. The plaintiff in an
appeal from that decree may be able to satisfy the appel-
late Court that the decision on the point of limitation is
incorrect, Tn such an eventuality, Order 41, rule 22 enables
the defendant to sustain the decree by making good the plea
of discharge found against him by the Court below.”

41.74. and 41.75. In a Punjab case* Dug C. J has held—

“Rule 22 of Order 41, Civil Procedure Code is apparently a
special provision permitting 2 regpondent. who hag not
appealed from a decree, to object to the said decree in the

2. Krishna Gogal, v. Haji Mohd., Mustios, A.LR. 1969 Delhi 126, 129,

W
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opposite party's appeal as if he had bimself preferred. a
separate appeal ... where a decree 13 partly against
pne suitar and sartiv agesnst another, nme of snch pariges,
being satisfied with his partial success, may not prefer-an
appea! wilh'n limitation, but on the other party appealing
may like to re-open the adwverse part of the. decree. In- the
larger interest of the cause of justice, it is in such cireum-
stances that the party satisfied with partial suceess is
granted anether opportunity of challenging the part of
the decree aga'nst himy wpon his opponent preferrimg an
appeal, of which notice is served on hign. In order {0 avail
of this right, he has to take cross-cbjections within . one
month from the date of service on him of notice of the
hearing of his nppenent’s appeal.’ :

41.78. In thiz rase, theve was a decree agrinst some defendants,
One defendant’s appeal was dismissed. There was an appeal by the
others. The court left open the question whether the defendant whose
appeal was dismissed can assail the decree and re-open the contro-

versy in the garb of cross-objections . .

4177. Further, it was held that cross-objections are to be heard
when the appeal is heard; and as a general rule, the court is expected
‘o dispose of both the apreals aud the cross-objections together by
one judgment, and the dacision should be iricorporated in one decree.
By means of a deeming fiction, the cross-objections are, for certain
purposes. treated as a memorandum of apreal, but they are neither
registered sy an appeal nor arve they clothed with an independent
status as such, They do not constitute a separate independent cavse
or writ, but largely draw their source of survival from the compe-
tence of the appeal in which they are takén; and the excepiions to
this dependence are provided in sub-rule (4y of Bule 22.

41.78. In the present.case, it was held that in -the absence of any
binding precedent or any clear provision of law if would not be
advisable to remit the case to the lower appellate court for adjudi-
cating on the cross-objections on the merits after-the final disposal
of the appeal, even if otherwise such a course were legally permis-
sible and called for. -

4179. In a Calcutta case’ there was an appeal, by the plaintiff
whose zuit for recovery cf damages against the defendant mumici-
pality to ihe extent of Rs- 1,000 or more succeeded in part (for
Rs. 842 62), in the trial court, but failed wholly in the first court of
appeal, On one of the points taken by plaintiff in the Calcutta High
Court {negligence of the municipality) the defendant had filed =
crass-objection. R :

41.80. The High Court héld, that where the particular issue of
negligence is found against the defendart municipality, and at the
same time the deevee dismiesing the whole suit is completely in its
favour, a crass-obiction iz hardly called for. The defendant munici-
pality. now the respondent, can support the decree on the ground

Y Nrieiagta Preant v BRhadrescar Monlofpality, (1969 73 Cal. W. N. 88, 90.°
TABIDP AL AT, GF e A 21 Co
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that the issue of negligence should have been decided in its favour.
That is what Order 41, Rule 32 sub-rule (1} of the Civil Procedure
Code provides for.' So the cross-chbjection, whelly unnecessary one,
may be left alone,

41.81. So much as regards the working of rule 22. We have
referred ahove to the two limbs of the rule which give two remedies.®
Now, there iy a small verbal point regarding the first remedy, The
relevant portion of the rule says that the respondent may “support
the decree on any of the grounds decided against him in the court
below”, These words, at first sight appear to be strange, because a
person cannot support a decree on a greund decided against him.
What is meant is. that he may support it by asserting that the
ground decided against him should have been decided in his favour.
It is desirable to make this clear.

Recommendation

41.82. We recommend, therefore, that Order 41, rule 22, sub-rule
(1), should be revised, 5o as to read as follows:—

“{1) Any nsf:ondent, though he may not have appealed from
any part of the decree, may,—

(a) not only support of the decree by stating that the deci-
sion in respect of any ground decided againsi him in
ﬂlie court below ought to kave been in hig fovour: but
also

{h} take any cross-objection to the decree which he could
have taken by way of appeal, provided he has filed
such objection in the Appellate Court within one
month from the date of service on him or his pieader
of notice of the day fixed for hearing the appeal or
within such further time, asx the Appellate Court may
see fit to allow.”

41.R3. There is alsc another point relevant to Order 41, Rule 22.
We are separately recommending® that a Court must decide all
issues, cven if the case can be disposed of on a preliminary peint,
except where a question of jurisdiction or bar to suit is invelved.
This renders desirable a change in the provisions as fo cross objec-
tion. Where a decision of the trial court on a preliminary issue is
favourable to the respondent, and the other issueg are decided apgainst
him, the respondent should, in view of the recommendsation referred
to be empowered to file cross-objection. Strictly speaking, this
follows from the change proposed in the section relating to appeal*
read with the words “any cross-objection which he could have taken
by way of appeal” which appear in Order 41, rule 22. But an express
provision would be desirable.

*. Following Lala Ganri Shankar Lalvs. Jowki Pershad {1890) TLL.R. 17 Cal. 808 (P, C.),
» onss mnder sestion 681 of the 1882 Code, corresponding to Order 41, Ruis 22,

2. Parsgraph 41,70, smpra,
4. Bos disonusion relating to saction, 99, and Order 14, roie 2.
4 Bection 86,
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Recommendation

41.84. We recommend, therefore, that the following Explanation
should be inserted below Order 41, rule 22(1):—

“Explanation—A respondent qggrieved by ¢ finding of ¢ courd
which is incorporated in o decree may, under ihis rule,
file cross-objection in respect of the decree in sp Jor as it
relates to that finding, notwithstanding that, by reason of
the decision of the Court on any other finding whick is
sufficient for the decision of the suit, the decree, wholly
or in part, is in favour of that respondent.”

Oxder 41, rule 22—(Cross-objections between respondents)

41.85. With reference to Order 41, rule 22, the following point
was considered in the earlier Repori:®
“A suggestion has been made to the effect that a respondent
should not be allowed to file a cross-objection in which
the appellant is not interested. While that would he the
ordinary rule a rigid provision may not be desirable,
because there may be cases where a different rule might
have to be applied. The suggestion has not, therefore been
carried out’”

41. 86. We examined the matter again, but have come to the
same conclusion as was recorded in the earlier Report. Cross-objec-
tions as between respondent and respondent are not unknown, and
we do not think it proper to change the existing position.

Order 41, rule 22

4187 Order 41, rule 23, provides for remand where the lower
court has decided the suit on a preliminary issue. We are Tecom-
mending separately’ that a Court may decide all issues except those
of jurisdiction or bar of suit. The amendment proposed by us.leaves
the matter to the court’s discretion -Hence no consequential changes
will be required in Order 41, rule 23.

Order 41, rule 23A (New)

4148, and 41.89. In the earlier Report* on the Code insertion of
the following new rule was recommended:

ugs A Where the Court from whose decree an appeal is prefer-
red has disposed of the case otherwise than on a prelimi-
nary point, and the decree is reversed in appeal and a re-
trial is considered necessary, the Appellate Court shall
have the same powers as it has under rule 23.”

1. 27th Report, page 240, Note on Crdar 41, rale 22,

3. Poot notes in the 27th Report citing onse law have been ommitted here,
3, Ree discussion as to Order 14, rule 2,

4. 27tk Raport, page 242, and draft rule at page 82.

LB )220 MofT,T, 0.4, —81(8)
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Recommendation
4190, We garce. accordingly, we rvecgnuriciig thai  ruie 934
should be inserted gzs follows:
“23.A. Where the Court from whose decrec an appeal is pre-
ferred hes disposed of the case otherwise than on a prele
mindry point, and the decree is reversed in cppeal end g
re-trial ig considered necessary, the Appellate Court shall
have ihe stie poivers as it has under rule 23

Order 41, rule 24

41.91. Order 41, rule 27 relates to taking of additiona) evidence
in the Appellate Court. In the earlier Report an amendment® had
been recommended in this rule in implementation of the recom-
mendation made in the 14th Report.* The object was to provide that
additional evidence mav be allowed by the appellate court, if the
evidence could not be produced in the lower court because it Was
not within the knowledge, etc., of -the party secking to produce it
now,

41.92. We have examined the matter and we enlirely agree
with the recommendation. '

Order 41, rule 31, Contenis of Appellate Judgment

41.93. At present, under Order 41, rv'e 31, the judgment of a
Court of first appeal or second appeal has t¢ contain the points for
determination, the decision thereon, and the reasons for ihe decision,
and where the decree under appeal is reversed or varied, the relief
to which the appellant ig entitled, Tt was suggested to us that while
these requirements are obviously necessary in the case of a Court
of first instance, their literal application fo Courts of appeal may
not be necessary in every case. If the court of appeal has nothing
new 1o sa¥ on any of the points decided by the Court of first in-
stance. vepetition could be usefullv avoided. In other words the
judgment of a Court of appeal could be in continuation to that of
the trial court, since it is to be in supvort of the same. We con-
sidered a suggestion was to make provisions on the following lines:

fa) When the arguments advanced before the Court of appeal
are lhe same . ag were noticed by the Court below whes=
reason: for rcoenting or refecting them avpear to  the
Court of anpeal to be sound, the judgment of the Court of
appeal need enly say that much, and may merely add that
noe fresh argument has been urged. In such cases, the
appeal would be dismissed without any discussion on the
points involved,

(b} Where the same arguments as were urged before the irial
Court are repeatzd before the Court of apgeal. but the
Court of appeal eomes to a different conelusion on a parti-
cular point or -oints, the judgment of the Court of appen!
could start straightway with a discussion of those parti-
cular moint or points, fallowed by its decision thereon and
the effect of that deeision.

1. 87th Teport | qwe 241 Wole ou Oeder 41, rule 27,
2. 14th Report, Vol, 1, pace 405, pars 46, soeond stih-para,
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Where, perove the Court of appeal, a new argument is advanced
ln support of, or against, a anding of the court below, vr an alto-
gether new point is urged, the judgment of the court of appeal could
start straightaway with a discussion of the particular point or points,
its decision thereon, sand the effect of that decision.

41.94. We have considered the suggestion, bul arc not inclined
1o recommend any amendment. The present rule is sufficiently elastic,
To enact provisions on the lines suggested would make the rule
cumbersome, without making any difference in practice.

Order 41, Rule 33

41.95, Under Order 41, rule 33, the Apreliate Court shall have
power to pass any decree and make any order which ought to have
been passed or made and to pass or make such further or other deeree
or order as the case may reguire, and this power may he exercised
oy the Court notwithstanding that the appeal iz us to part only of
the decree and may be exercised in favour of ail or any of the res-
pondents or parties, eithough such respondents or parties may nol
have fileq any appeal or objection.t

The illustration to the section is as foilows; —

“A elaims g sum of money as due to him from X or Y, and in
a suit against both oblains a decree against X, X zzg::als
and A and ¥ are respondents. The Appellate Court ides
in favour of X. It has power to pass a decree against ¥.”

We are of the view that this rule should be amgaded to cover
cross  guits and also a suit in which two decrees are passed. This is
desirable in order to remove the diffieulty cavsed by the un-
certainty® in this behalf ag regards res judicain.

Recommendation

41.96. Accordingly, we recommend that the main paragraph of
the rule should be revised as follows: —

“33. The Appeliate Court shall have power to pass any decree
and make any order which ought to have been passed or
made and to pass or make such further or other decree or
order as the case may require, and this power—

(2) may be exercised by the court notwithstanding that
the appeal iz ag to part only of the decree, and

(b) may be exercised in favour of all or any of the
respondents or parties, although such respondents or
parties may not have filed any appeal or objection,
and )

() moy, where there have been decrees in cross suits or
where two or more decrees ave passed in one swit, be
erercised in respect of all or any of the decrees, e¢l-
Ehough an appeal may not have been fled againsi such

2crees.

[ The provian te the rule is not material, for the present purpose,
2, fee discuseion relating to ssetiom 11,



{CHAPTER 42
APPEALS FROM APPELLATE DECREES

Introductory

42.1. Procedure as to appeals from appellate decrees is dealt with
in Order 42. ' general the rules as to appellate procedure in first
appeals apply to subseguent appeals.

Order 42, rule 2 (New)

422, We have already made a recommendation," that when a
gecond appeal is admitted, reasons must be given, but that no reasons
need be given for not admitiing it.

Recommendation

423 Accordingly, we recommend that the following rule should
be inserted in Order 42—

“3(1) When an eppeai from an appellate detree is admitied,
the Court admitting it shall record its veasons for doing so.

(2) It shail not be necessary for the Court to record reasons
for not admitting an appeal from an appellate decree”

I. 8ce digeussion nnder Order 41, rule 11, parsgraph 41.16, supre.
202
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CHAPTER 43 o
APPEALS FROM ORDERS

Iatroductory

431. Apart from appeals from original and appecllate decreos
which have been deslt with in separate Orders, the Code allows ap-
peals from certain orders enumeraied in section 104, and Order 43.
rule 1,

Order 43, rule 1—Analysis of omders listed in Order 43, rule 1
43.2. Order 43, rule 1, lists the orders that are appealable

For a proper consideraticn of the previsions of this rule, it would
be convenient if the orders enumerated are ﬂ.zpud under a few
elasses. One possible classification would be ween orders which
are directly or indirectly in the nature of final adjudications, and
orders which are merely interlocutory.

43.3. Again, while considering the finality of orders in this con-
text, one could keep several aspects separate,
There are—

{i) orders which are final, in the sense that they put an end
to the list, but are not preceded or accompanied by decrees
that are themselves separately appealable;

{ii) orders which are final inasmuch as they put an end to the

list, but are preceded or accompanied by decrees that are
themselves appealable;

(iii} nrﬁers which are fina] in relation to the pertioular court;
an

(iv) other orders— which may, for the sake of conwvenience,
be referred to as interlocutory orders; and

(v} originating orders.

43.3A. Accordingly, an attempt is made below to divide the
orders enumerated in Order 43, rule 1 intoc a few classes, on the
above basis—

Class (i)

Orders which are final, in the sense that they put an end to
the list, but are not preceded or aceompanied by decress
that are themselves scparately appealable—-Clayse (c),
Clause (f). Clause (k), Clause (1)—(refusal to give leave).
Stause (n), Clause (t)—(in part), (Refusing to re-admit).
Jause (u}, Clause (¥}
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Class (i)

Orders which are final wnasmuch as they put an end to the list,
but are preceded or accompanici by deCress thai are ap-
pealable—Clause (b), Clause (d}, Tlzuse (h), Clduse (mj),
in part—ie. orders lecvmling a cbrmpromise, Clause (i), in
part—Refusal to re-hear.

Class (iii)
Orders which are rmal in relation to the particular ecourt—
Clause {a). :

Class (iv)
Interlocutory orders—Clause (e}, Clause (g), Clause (i), Clause
{jh; Clause (1)—Order giving leave, Clause (m), in part—
Refuszl lo record a compromi.e. Clause (o), Clanse (p),
Clause (g), Clause (r}, Clause {s),

Cluss (v)
Originating Crders—Clause (w).

Our approach

434, Qur approach in making recommendations for ihe curtali-
ment of appeals against vrders is, brocdly speaking, as follows: —

(i) Where the order 1s accompanied or followed by another
final adjudication (wsually a decree), which itself is appeal-
able,’ it is desirable to akolish the appeal against the orders,
but st the same time to provide for an opportunity to
challenge the order in the appeal against the final adjudi-
cation. The principal object of suca an appreach iz to
~avoid successive appeals which add to the length of the

- litigation. _

(iiy Where the order is not accompanied or followed by any
such final adjudication, then obviously the question of

" avoiding successive appeals does not arise, but abolition
or modification of the right of appeal against that order
should be considered on other relevant considerations, in-
cluding, in particular—(1) whether the order, if allowed
to stand, would cause such hardship to the aggrieved party
as to justify a right of appeal, and (2) whether any other
remedy would be equally adequate. )

: We shall now indicate the changes needed in ‘he various clauses
of Order 43, rule 1,

Order 43, rule 1(a)

©435. Order 43, rule 1({a), provides for appeal against *an order
under Order 7, role 10, where a plaint is returned to be presented
1o thie proper court. The only change which is neeessary in this rule
is, that the right of appeal tnder this rule should be subject to the
new restriction whieh we propose® on the right in certain cases.

1. Seo para 43.31,.3;.1-33;?{:.
2. e Order 7, rule 104 {Kew)



Recomunendation

So.0. Accoranngly, we recomrnend taat in Qudir 43, ruice Aay,
the words “subject to the provisions o] Order 7, 1ule 10A7, should be
added at the end.

Urder 43, rule 1(h}

, 3.7, Rule b provides appeal agan:l an order undsr QOrder g,
rule lj—where the party 1a:is to present a wr.tten statement within
the time fixed by the court, and she court protcunces judgmont
against him, :

43.8. We are of the view that an appeal against an order under
Order &, ruie 10 pronouncing judgment against a party, shouid be
alolished, The idea is to reduce the present two successive appeals
e one. ‘Lhe defendant can, in an appeal from the decree passed as
result of the order, take the same point as he cau take in appeal
under Order 43, rule 1(b). To avoid doubis whether such a point
can be taken—doubts which may arise because the judgment pro-
nounced under Order 8, rule 10, would be regarded as final in the
appeal aganst the decree—an axpress provision could be made to
clarify the position. No doubt, the sppeflant will have to ray high
court fees on the appeal. But we would recommend to State Govern-
ments, that the court fees for appeals against the decres in such cases
should be reduced to the Court fees for appeal against orders,

Recommendation
43.9. In short, nur recommendations are as follows—
(i) Order 43, rule 1(b) should be deleted:

(ii} court fees on an appeal against the decree in Ccases where
judgment is pronounced under Order 8, rule 10 should ke
reduced to the court fees for orders;'

(i) ;hc following rule’ should be inserted as Order 43, rule

“1A. Where g court pronounces judgment ocgainst a defen-
dant under Ordey 8, rule 10 he may appeal ageinst the
decree following on the judgment on the ground that
the judgment ought not to have been so pronounced.”

Oriler 43, role 1(e)
2510, Order 43, 1{¢) needs no change,

Oxder 43, role 1(q)

4311, Pule (1) (d) provides for appeal against an order uynder
Cuder 9, Rule 13, rejecting an applieation for an order o set aside a
deerzc passed ex purte. It requires no change.

1. Parn 438, wepra.
2. Te e inserted aw @rder 43, rulel
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Order 43, rule 1(e}

43.12. Rule 1 (e) provides for appeal against crder under Order 10,
rule 4, where the court postpones the hearing of a suit because the
pleader refuses or is unable to answer any material question releting
to the suit and divects the party to be present on such dsy.

Recommendation

43.13. We recommend.—

(i} abolition. of the right of appeal under rule 1(e). The ground
can be taken in appeal against the main decree.

(ii) insertion of Order 43, rule 1-B, as follows':—
1B, Where a Court passes an order against a party under
Order 10, Rule 4, the party may appeal against the

decree in the suit on the ground that the court ought
not be have passed such order”.

Order 43, rule 1 (f)

43.14. Under rule 1 (f), an order under Order 11, rule 21, is ap-
pealable, The order so made appealable deals with non-compliance
with an order for discoverw etc. The effect of such non-compliance
is, that in the case of the plaintiff the suit is dismissed, and in case
of a defendant, his defence is struck out.

We have, after some discussion, come to the conclusion that this
right of appeal should be retained.

Order 43, rule 1 (g)

43.15. Rule 1 {g) provides for appeal against an order under Or-
der 16, rule 10 for attachment—where a witness fails to comply with
a summons to attend or produce a relevant document.

Appeal against arrest’ is dealt with separately—

43.16. The Code does contain® a provision where under the per-
son whose property is attached can apply to the court for vacating
the attachment. This should suffice.

Recommendation

43.17. We recommend therefore that appeal under rule 1 (g)
should be abolished.

Order 43, rule 1 (h)

43.18. Rule 1(h) provides for appeal ageinst an order under
Order 16, rule 20. Under Order 16, rule 20, if any partyl to a suit
refuses to give evidence when called on by the court, the court may
Emnounce judgment against him or make such order as it thinks

t.

" 71, To be imseried as Order 43, rwle 1-B.
2, Jection 104(13h).
3. Grder 18, rale 11.
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43.19. We are of the view that the appeal under Order 43, rule
1(h} should be abolished. The defendant can, in an appeal from the
decree passed as a result of the order, take the same point as he can
take in appeal under Order 43, rule 1(h). To avoid doubts whether
such a point can be taken, the matter could be provided expressiy’.
The idea is to reduce the present two successive appeals to one.

43.20. We would also recommend to State Governments, that
court fee for appeals against the decree in such cases should be re-
duced to the Court fees for appeal agzinst orders.

Recommendation
43.21. In short, our recommendation is-—
(i) to delete Order 43, rule 1{h};
(ii) to reduce court fees, as indicated zbove®;
(iii} to insert Order 43, rule 1-C, as follows’: ~—

1., Where a court pronounces judgment ageinst ¢ party
under Order 16, rule 20, ke may appesl agcinst the
decree following on the judgment on the ground that
judgment ought not to have been so promounced”.

Order 42, rule 1 (i)

4322 Under rule 1(i), an appeal is allowed against an order made
under Order 21, rule 34, on an objection to the execution of a decree
and the draft of the document prepared by the decree-holder or the
endorsement of the negotiable instrument.

The scope of Order 21, rule 34, is now proposed to be limited',
However, no change is needed in the rule relating o appeal.

Order 43, rule 1 (j)

43.23. Order 43, rule 1(j) provides for appeal against an order
under Order 21, rule 72 or rule 92 setting aside or refusing to set
aside z sale, where a decree-holder purchases property in execution
“ﬁlthout the pernrssion of the Court. No change is needed in this
rule.’

43.24. On the question whether an appesl lies from an order dis-
missing, for defaulf, an application under Order 21, rule 90, the de-
cisions were conflicting. In an earlier Caleufta case®, it was held
that the language of Order 43, rule 1(j), is wide enough to cover
such cases, as the effect of such an order is to confirm the sale under
Order 21, rule 92. It may, however be pointed out that under clause
(j) of Order 43, rule 1, an appeal lies against an order refusing to set

. Cf. Discussion as to Order 43, ruls 1 {b).

. Para, 4 3.20 supre.

. To be inserted ss Order 43, rule 1-C.

. Bea disoussion ea to Order. 21, s &4

. Tt has been congidered desireabls to metain Order 21, rule 72.

. Eali Eonto Chuckerbatty v. Shivam Lel, ALR. 1917 Gal. B1é, fellewing (1914) 38 1, @,
482 sud {1910} 485 I, O, 453,

WO W -

o
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aside a sale and not sgainst an order confirming the sale. This deci-
sion was followed in another Caleutty High Court case’, where also
it was held that the cifcet of the dismissal of an application under
rule 90 is to confirm the sale under rule 92, and hence an appeal lies
againt the Order.

43.24A. The Patna High Court® has, following tweo Calcutta
cases’-’, held that an order dismissing an application under Order 21,
rule %0 for non-prosecution is appealable under Order 43, rule 1(j}
The reason given being that if the application is disposed of on merits
wnd is dismissed the result is that the sale is confirmed, likewise if
the application is dismissed for non-prosecution, the result is the
same. Furiher, the guestion of appealability under Order 43, rule 1(j)
does not depend upon whether the order under Order 21, rule 32 re-
sults in the confirmation of the sale, but on the fact whether the or-
der is one refusing toe set aside the sale or setting aside the sale,

43.25. On the other hand, in another Calcutta decision®, it was
held that an order of dismissal for default is not a confirmation of
the sale, and dees not preclude the party from making a fresh appli-
cation, and that such anh order is not appealable under Oider 43, Rule
1{j}. In that case, Page J. observed that in dismissing the application
for default when neither party appears on the case being called for
hearing, the Court does not refuse to set aside the sale, but in the ab-
senice of the parties refuses {e consider whether the sale should be
set aside or not. It was observed further, that it is not every order
of rejection that has been made appealable under Qrder 43, Rule 1(j),
but anly that order of rejection by which the Court, on a2 demand
being made by a person to set aside a sale, refuses to set aside the
sale. Thig stands to reason, ag a party who hag allowed his application
to be rejected for default or non-presecution, cannot really complain
that the Court has refused to set aside the sale on prayer.

43.26. In g Madhya Pradesh case®, in g proceeding for the execu-
tion of 3 money decree against the respondent judgment debtors, cer-
tain property belonging to the judgment-debtors was sold and pur-
chased by the second appellant Rajaram. Thersupon, the judgment
debtors filed applications under Order 21, Rule 90 for setting aside
the sale. The application was dismissed by the executing court for de-
fault of appearance of the judgment-debiors. Thereafter, the judg-
ment-debtors filed applications for restoration of their applications
under Order 21, Rule 90 and zection 47. These applications were re-
jected b the Distriet Judge. A revigion petition against this order of
_the District Judge was dismissed by the High Court by a single Judge
decision. Thereafter, the judgment debtors filed an appeal in the High
Court against the order of the District Judge, Tare J., who heard the

1, Nurendvanath v. Rakhel Dass, ATR., 1826, Cal. 510,
T Ruapeatep v, Teilobuath, A LR, 1957 Pat. 485,

3. Butaat Komar v, Kiirode handra, ALR. 1928 Cal. 25,
El

- Awsubeh v, Bhim Sankar, 4. LR, 1929 Cal. 407,
« Baseratulle v, Renzuddin, ALR. 1926 Cal, 733,
8. Gyl Lo v. Sitaram, A LR. 1988 WP, 106 (D.B.)
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appeal, took the view that the appeal was not ienable, in view of the
dismissal by the High Court of the revision petition filed by the judg-
ment-debtors. Apparently, the single Judge. while deciding as above,
expressed some opinion on the correctiness of the orders of the District
Judge.

4327, Letters Patent appeals were preferred by the decree-hol-
der end the auction-purchaser., Although they were not aggrieved by
the actual conclusien regched by the Single Judge (dismissing the
appeal of the judgment-debtors), their grievance was that having held
that the appeal preferred by the judgment debtors was not tenable,
the cingle Judge was not justified in expressing any opinion on the
carrectness nf the nrders passed by the District Judge.

43.28. It wus observed that the first gquestion which the single
Judge had to consider was, whether the earlier appeal (the appeal
vreferred by the judzment-debtors) was competent or not; it was
only after holding that the appeal was tenable that the Single Judge
could have entered into the merits of the orders passed by the
Distriet Judge.

43. 29, The High Court agreed with the reasoning of the Calecutta
case' referred to above’, where it was observed that when an applica-
tion under Order 21, Rule 90 is dismissed for default. the court does
not “refuse” to set aside the sale. Hence, an order dismissing an app-
lication under Order 21, Rule 90, for default is not appealable under
Order 43, Rule 1(j). It was observed further, that it is not that a per-
son whose application under QOrder 21, Rule 90 is dismissed for de-
fault has na remedy. Such 3 dismissal by the Court is in the exercise
of its inherent powers, and the zpplication can be restored by the
court in the exercise of its inherent powers.

43.30. This appears to be the view likely to prevail, and the matter
could be left ag it is.

Order 43, rule 1 (k)

43.31, Rule 1{k) provides for appeal against an order under Order
22, rule 9, where the plaintiff or his representative applies to set aside
the abatomert or dismissal of the suit and this application has been
refused. Tt nocds no change.

Order 43, rele 1 (1)

43.32. Rule 1{1} provides for appeal against an order under Order
22 rule 10, giving or refusing to give leave to continue suit in case of
assignment of interest before final order in the suit. No change is re-
nuired in this respect.

Qrder 43, rule 1 (m)

43533 Rule 1 {m) provides for appeal against an order under Or-
der 23 rule 3, reeording or refusing to record an agreement. COMPTOo-
miee oy satizfaction.

1. Rasgratullz v. Revendiin, A T.R. 1928 Cal, 773,
2, Pare. 43.25, erpea,
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4334 Our views en this rule are as follews—

(1) No appeal should be allowed against an order recording or
refusing to record a compromise. The trial should go on.

(2} But, in the appeal against the decree, the fact that a compro-
mise ought to have been recorded or ouiht not to have heen
recorded, should be permitted to be taken, as a ground of
appeal.

{3) The object behind the above amendment is to avoid suc-
cessive appeals concerning the same suit.

Eecommendation

43.35. Accordingly, we recommend that the following rule
should be added’ as Order 43, rule 1-D:—

“1-D, (1) In an appeal against the decree in o suit passed after
recording g compromise, it shell Ge open fo the appellani
to contest the decree on'the ground thet a compromise
ought not to have been recorded in the suit:

(2) In un appeal cgainst the decree passed in a suit in 1which
the court has refused to record a compromise, it shall be
open to the appeliant to contest the decree on the ground
that a compromise ought to have been recorded”.

Order 43, rule 1 (n)

43.36. Under rule 1(n), an appeal is allowed against an order re-
jecting an application for an order under Order 25, rule 2 to set aside
the dismissal of suit for failing to furnish security. It needs ne change.

Order 41. rule 1 (nn) (New)-reuommendéd

43-37. As already recommended’®, the orders under Order 33, Rule
5 and Rule 7, rejecting the application for permission {o sue a8 an
indigent person. should be made appealable.

Order 43, rule 1 (o)

—4337A. Under Order 43, rule 1(0), an appeal is allowed against
an order under Order 34, rules 2, 4 or 7, refusing to extend the time
for the payment of mortgage-money.

Recommendation o delete Order 43, rule 1(o)

We recommend that this right of appeal should be abolished,
in view of the changes proposed in the scheme ol Order 34, where-
under such orders will now be passed after the decree®.

t. To be ingerted na Ondar 43, Rule 1-D.
#. See disoussion e to Onder 33, Rulea 5 & 7.
3. 8ee discuseion ss to Order 34.
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Order 43, rule 1 (p)

43.38. Orders under Order 35, rule 4 or rule 6 in interpleader
suits are appealable under Order 43, rule L(p). Roughly stated, the
situations covered are—

(1) where the court declares that the plaintiff is discharged
from all liability and awarded costs;

(2) where the court adjudicates title to the thing claimed, on
admissions or other evidence;

(3) where the court frames issues for trial, or where any
claimant is made plaintiff in lieu of or in addition to the
original plaintiff;

(4¢) where the costs of the plaintiff are given as a charge on
the thing claimed cr in some other effectual way.

We recommend no change in this provision,

Order 43, rule 1 (q)

4332, Rule 1(q) allows appeal against orders under Order 38,
rules 2, 3 or 6 regarding security by the defendant, on application by
the surety to be discharged or on application by the defendant
against attachment of property on showing cause for furnishing secu-

rity. -
It needs no change,
Order 43, rule 1 (1)

43.40. Rule 1(r) allows appeal against an order under Order 39,
rules, 1, 2, 4 or 10, regarding temporary injunction; injunctions to res-
train repetition or continuance or breach of contract or cther injury
of any kind, varying, discharging or setting aside an order for injune-
tion; or where the court orders the money ete. to be deposited in court
ete.

It needs no change.

Order 43, rule 1 (s)

43.41. Rule 1(s) permits eppeals against orders under Order 40,
rule 1 or 4 for appointing receivers, and for enforcement of receiver’s
duties. ' :

It needs no change.

Order 43, rule 1 ()

43.42. Rule 1 (i) allows appeal against an order refusing, under
Order 41, rule 19, the re-admission of an appeal dismissed for default
or refusing, under Order 41, rule 21, to re-hear an appesl, on the appli-
catidon of a respondent against whom an ex parte appellate decree was
made,

11 needs no change,
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4347 and 4344 Rule 1{u} sllows appeal against an order under
Order 41, rule 23, remanding a case where an anpeal would lie from
the decree of the appellate court. Aithough we are recommending an
amendment whereunder all issues are to be decided by the court, there
will be an exception as to issues of jurisdiction or har of suit'.
Hence the provision in 1vle 1(u) will still be needed. It shonld, there-
fore, be retained.

Order 43, rule 1{v)

43.45. Under Order 43, :ale 1{+), an crder under Ovder 435,
yule 6§ made by sny court viher than a High Court refusing the
grant of a certificate o appeal to the Supreme Court is appoal-
shle,

mecommendation

43.48 The appeal contemplated by Order 43 rvle L(v) 15 absu-
lete, and should be abnlished. We recomnr-ond acecordingly,

Order 43, rale 1{w)

4347, Order 43, rule 1{w) nrovidss for appszl against sn crdox
under Order 47. rule 4, granting an application for review, The
text of this rule needs no change But we are recommending cer-
tain changes in Order 47, rule 7. which will have the effeet of
expanding the scope of this appeal

Order 43, rule 1-A (New)
4348, A new rule 1-A is proposed tn be inserted” in Order 43.

Oréder 43 rule 1-B (New)
4349, A now rule 1-B is nroposed’ to be insivied in Ordne 43,

Order 43, rule 1-C (new)
43,50, A new rule 1.C is proposed® to be inscrted.

Order 43, rule -D (new)
4351 A new rule 1-D is wroposed to be inserted’

1. See diseussion as Lo Jvder 14, rule 2,

2. Gee discnspion ax to Order 47, rule 7.

Nen diseussinn as to Onder 43, rale 1(b)., supra.
Seo disgnssion a8 o Qrder 43, Tule 1ed, snpre,
Hec giscussion as Lo Order 43, rule Wb, supiv.
Ser d'rcomeling u- to Order 43, tnle Iim), wnore,

el — e

Ty i
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Cuarter 44

APPEALS BY INDIGENT PERSONS
Intreductory '

441, Appeals by indigent persons (described in the Code as
“parpers™) form the subject-matter of Order 44.

There is only one important point to be considered under this
rule, which we discuss below. Verbal changes to substitute the ex-
pression “indigent persen” will, of course, be needed!

Order 44, rule 1{2)

442 With reference to Order 44, rule 1(2), the following dis-
cussien iz found in the earlier Report.”

“Order 44, rule 1(2) provides that an application by a pauper
for leave to appeal as a pauper must be rejected unless
he can show that the decree is contrary to law or usage
having the force of law or is otherwise erronecus or
unjust ete. A suggestion has been put forth that this
ptovision is uncongtitutional under article 13 and 14
{since no such restriction is applicable to appeals by
non-paupers.) [t is however, felt that the existing provi-
ginn is prima fecie reasonable, as it is intended to prevent
frivolous appeals by a pauper. It can be justified on the
around that a person who has failed in one court should
show a prima facie case before he can be permitted to
appear.”

Recommendation

443 We are however, of a different view., We think that the
present restriction cannot be regarded as justifiable or reasonable,
and js likely to be regarded as diserirminatory and is even otherwise
uniust and unfair. It should he removed. as no rational basiz can
be advanred in its support,

We therefore, recommend that :Order 44, rule 1, sub-rule (2},
chould be deleted.

Order 44, Rule 2

£4 4. Order 44, Rule 2, contemplates an inquiry into pauperism
of the appellant (who wishes to appeal as a pauper} by or under
the crders of the appellate court. In the interests of expedition,
we recommend the fellowing small amendments—

(i) Where the person applying for leave to appeal 85 a
pauper was allowed to sue as a pauper. such inguirty

_I_ Sa;n diroussion ag in (_}rder 33,
2. 25th Report, page 244, wolr on Order 44, rule 1(2).
513

T/B(TI220M fLI&C A 28
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should be ordered if he makes an affidavit that he has
not ceased to he a pauper after the decree of the first
courl, unless the affidavit iz challenged later .

{it) Ingquiry that a person has now become a pauper shouid
ordinarily be made by the appellate court (and not by
the lower court),

{(iii) Ingquiry by an officer of the appellate Court to  whom
the power is delegated by the court, should also  be
permitted.

Recommendations

44,5. Accordingly, we recommend that rvle 2 should be revis
ed as follows: —

“2. The inquiry intc the question whether the applicant is an
indigent person may be made either by the appellate
court or, under the orders of the appellate cowt, by ar
officer of that court or under such orders by the court
from whose decision the appeal is preferred.

Provided that, if the applicant was allowed tc sue or appeat
¢s on indigeni person in the court from whase decree the
appeal is preferred, no further inquirv n respect of the
guestion whether he is an indigeni person shall be neces-
sary. if the gpplicant has made an affidavit stating that
he hes not censed to be an indigenf person since the
date of the decree appealed from: but if the Government
pleader or the respondent disputes the truth of such
statement, in the affidavit, en inguiry inito the question
whether he ig. an indigent person shail he held.

Provided, fwrther, that, whevre it is glieged thet a person has
become an indigent perzon gince the date of the decree
appealed from, the inguiry shall be made only by the
appellote court or by an officer of thai court under fits
orders, unless the oppellate court considers it necessqry
in the circumstances of the cuse that the inguiry should
be held by the cowrt from whose decision the appeal s
preferred.”
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CHAPTER 45
APPEALS T(» THE SUPREME COURT

Introduetory

45.1. Procedure in appeals to the Bupreme Cowrt, in so far as
‘he pruceedings lesding to such appeal take place in the High
Court, is deald with in Ovder 43, .

45.2. Originally. Order 45 dealt with appeals to the King in
Couneil, that is to say, the Judicial Committee of the Privy Coun-.
cil. to whom. in cases ul a certain amount, there was an appeal
in the last resort from the judgments of the Court of British India
{and of all the cther dependencies and colonies of the realm). This
Chapter reproduced the provisions of an Act' of 1874, which had
peen. as a 2, submitted to. and approved by, the Judicial Com-
mitige, and which wauas repealed and re-enacted by the Code of
1877, With minor modifications, the Order has conlinued in sue-
cessive Codes, It needs no change”

1. The Privy Couneil Appeal Act 1874,
2, s o the history of article 133 of 1he Constilution, ser 43th Bepord of the Law Com-
migsing, paragraphs T st B ,
515
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CHAPTER 46
REFERENCE

Introductory
46.1, Order 46 deazls with reference to the High Court.

The Court trying any suit or appeal in which the decree s
final, i.e. which cannot come before the High Court on appesl,
may either of its own motion or on the application of any of the
parties, draw up a statement of the facts and the guestion, and
refer such statement, with its own opinion on the point, for the
deeision of the High Cowurt

Order 46, Rule 1

462. Order 46 rule 1. is as follows:—

“Where, before or on the hearing of a suit or enr eppeal in
which ihe decree iz not subject to oppeal. or where, in
the erecutior of any such decree. any queslion of law or
usage having the force of law arvises. on which the
Court irying the suit or appeal or executing the decree
entertains a reasonable doubt, the Court may, either of
its own motion or on the application of any of the par-
ties, draw up a statement of the facts of the case and
the point on which doubt is entertained, and refer such
statement with its own opinion on the point for the
decision of the High Court.”

46.3. A suggestion was made during cur discussion that a sub-
ardinate court should have power to refer to the High Comt a
substantial question of law of first Impression even where the case
is one in which appeal lies. We have discussed it at some length,
but are unable to accept it. The likely effect of such an amend-
ment would be that numerous references would be made to the
High Court on the slightest pretext, and the situation resulting
from it would be impossible to deal with. No doubt, it would be
in the inferests of the public if guestions of law could be settled
by a final and binding decision of the highest court of the State.
But there are overriding practical considerations in the way cof the
proposed amendment. Moreover. the svit would remain pending
till the High Court decides the issue. Lastly, it iz not correct to
assume that the trial court will decide the question wrongly in
every case. :

We do not, therefore recommend any such change.

a4
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CHAPTER 47T
REYIEW

Intredueciory

47.1. Order 47 provides for review of judgments, Review is
limited to specific grounds, and the scope is much limited com-
pared with the scope of review under some other systems.

47.2. For example, Order 41 of the Third Schedule to the Court
Ordinance of the Gold Coast provides as follows'—

1. Any judge, magistrate, or other judicizl officer, may,
upon such grounds as ne shall consider sufficient, review
any judgement or decision given by him {except where
cither party shall have obtained leawve to appeal, or a
reference shall have been made upon a special case, and
such appeal or reference is not withdrawn), and upon
such review it shall be lawful for him to open and re-
hear the case whelly or in part, and to take fresh ewi-
dencg, and to reverse, vary. or confirm his previous
judgment or decision, or to order a non-svit.

2. Any application for review of judgment must be made not
later than fourteen days after such judgment. After the
expiration of fourteen days an application for review shall
not be admitted, except by special leave of the court. on
sucth terms as seem just”

Order 4%, rule 1

47.3. According to some High Courts®, the fact that the view
of the law taken in a judgment has been altered by the svbsequent
decision of a superior court in another case, is not a ground for
review of the judgment, According to the Kerala High Court, how-
ever, it is a ground for review’®,

47.4. In the Kerala case', Raman Navar J. held that the fact
that a subsequent binding guthovrity took a different view of the
law from what had been taken in the decision sought to be review-
ed, was a good ground for review. For, it would be the “discovery
of & new and important matter”, and in any case, “an error apparent
on the face of the record”, within the meaning of Order 47, Tule 1:

I. See Kofi Forfic v. Raifali (1868) W.L.R. 52, 54 (P. C.)
2. (@) Liogmt Husnia v. Mohamad Razi, ALR. 1944 Oedh 108 TR

{8 Lachmi v, Ghise, A TR. 1060 Punj. 43, 45, pera. 4 :

(e} Paled Naraerbhat v. Pulel Oopatdas, A LR, 1972 Guj. 226,
1. (21 Bulkrose v. Jonkaran Naiv, ATR. 106D Ker, 186;

(h} Chandroshekarma Nayor v P. Nwir, (1080) E.L.T. 687,
4. Pathrose v, Sunkaran Neir, AJLR. 1080 Ker. 186,

nr
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In his opinion, this would be a vase where, without s cluporate
argument, one could point to pn error regarding which sheve could
reasonably be no two opinions entertained. That the phvase “orror
apparent on the face of the record” is not fimited to errors ol faet,
but extends to ervors of law, wes, in his view, 4 position well-setiled’,
and found statutory recognition in the Court Fees Act® He pointed
ott ihat the ghrase Blistake apparent from the cecord’ oecurring in
section 35 of the Indisn [neome-tax Act, 1922, is synanymous with
the phrase, “mistake or error apparent on the fact of the record”
It was also pointed out that the Supreme Court had held thut a
misiake of law which s glaring and obvious s 4 “mistaire apaztent
from the rvecord.”

475, Furiher, it makes no differeuce wheiher ihe pinding aviho-
rity demonstrating the error was a decision rendered before. oy
one rendered after. the decision in which the ervor vecurved, for a
judicial decision only declares the law and does not make or chenge
it. A binding judizial authority is analogous to a  statute svhich
changes the livw with retrospective effect. Following the Suprome
Court cese’. it was held in the Kerela case that if a  subzeguent
legislation rendering a decision erroneous is a good ground for
review, there 15 no regson whyv a subseguent hinding decision dec-
laring 1o be erromecus should not be 2 good ground.

47..6. In an Andhra case!, the facts were acs follows: —

An order was passed by the Andhra Pradesh High Court
under Article 326 of the Constitution op 1-2-1988, tollow-
ing a Supreme Court decision. The decision of the Sup-
reme Court which was relied on had been reversed by
the Supreme Court on 25-10-1967, but wus nol [rlly e
ported by 1-2-1968, and was neu brousht to the notipe nf
the High Court. It was held, that there was an error ap-
parent on the face of the record in the crder dated 1-2-1968,
justifying review of the order. An error of counsel was
sufficient ground for review,

The Andhra case ix based on error of counsel as a ground of
review. But the Kerala ruling to which we hove referred above' is
a direct one.

Hecommendation

47.7. It is felt that the positicn should be seltled on {his point.
If the law is altered by judicial pronouncement of a higher court®,
the party affected should not, in our opinion, have a right to ecet
the  judgment reviewed.

. Fenbgigeholam LT, v, Boubey L& M. o Ltd.. A LR, 1968 8. (. 875, reforred te.
. Neetion 6. Court Fres Aot 1870,
Cenfaganbeltng 000 v fombay [ A Do, AT 1008 S0 875,
LT Ggfieer v, Nedwicoso Ben AL 1089 AP 41 #dd, paaa, T
. Pars 47.5, aupre,
. Asro the affent uf suheequent Tegialation, see A.LR. 1965 All 541,

o e b
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47.8. An amendment adopting the Kerala view will create a
serious practical problem It will keep zlive the possibility of
.eview indefinitely. Under the Limitation Aect the pericd of limi-
ration for an appilcation for review has been preseribed, but the
delay can, “for sufficient eause”, be condoned by the Court under
that Act’. Where an application for review is made on the ground
of a later binding authority, the party applying for veview will
usually be able to plead “sufficient cause.” because it is only when
ihe supcrior court has made a pronouncement that he will have a
grovnd for revicw: and he can, therefore, srgue with considerable
foree that there was “sufficient causge” for his not making the

appiication earlier.

Recommendation

47.0. We, therelove. recommend that the following Explanation
should be added below Order 47, Rule 1—

“Explanation—The fact that the view taken on a guestion of lew
in the judgment of u Courz has been reversed or madified by the
subsequent decision of o superior court in another case is nel a4
ground for review of {he judgment.”

Order 4%, rule i

4710. There is one point concerning Order 47, rule 7, which
was discussed in the earlier Report’ in these words: —

“Under Order 43, rule l{w), an appeal lies from an order
under Qrder 47, rule 4 granting an application for review,
but the scope of such appeal is limited to the grounds
specified in clauses (b) and (¢) of Order 47, rule 7(2). It
follows, that where a review is granted on the ground of
a mistake or error apparent on the face of the record, or
“for any other sufficient reasgns”. no appeal would lie
against the order granting review. This is not a satisfac-
tory position. There does not seem to be any valid reason
why an appeal should lie when a review is granted on
certain grounds. and Dot where it is granted on other
prounds, We recommend, that the restriction at present
imposed by Order 47, rule 7 on the right of appeal against
an order granting review should bhe removed.”

47.10A. We agree with the view taken in the earlier Report,
namely, that the restriction at present imposed by Ovder 47, rule 7,
on the right of appeal against an order granting review should be

removed.

1, Article 124, Limitation Aot, 1863

2. Rection B, Limitatinn Act. 1963,

5. 97th Report, page 32, putagraph 71, Also see papen 243-244 (Notes), and draft amend.-
ment at page S4.



CHAPTER 48
MISCELLANEOLS

Introeduciory

48.1. Order 48 deals with miscellaneoys matters snd needs no
change.

538
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CuarTer 49
CHARTERED HIGH COURTS

Intreductory

48,1, Order 49 deals with chartered High Courts. No changes are
recommended in this Grder. '

|



CHAPTER 50
PROVINCIAL COURTS OF SMALL CAUSES

Introductory

50.1. Order 30 deals with courts of Small Causes outside the
Presidency Towns. No changes are recommended in the Order.

[ g
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CHapTER 51
PRESIDENCY COURTS OF SMALL CAUSES

Introductory

51.1. Order 51 deals with courts of Small Causes in the Presi.
denecy Towns,

It needs no change,



CHAPTER 52
FORMS

Introductory

52.1. The various Appendices to the Code contain a number of
iorms. We shall dea! in this Chapier with such of them as regwire

Amendment,

Appendix B Form No. 2

52.9. In the Commission’s 14th Report,' a recommendation was
made that instead of a separate order requiring the defendant to iile
4 writlen statcment. the summons by which the plaint is served on
the defendant should itself require him to file a written statement
within a specified time. The Commigsion, in its Repart on the Code.”
did not consider such an amendment to be usefal' but we think that
it would be useful. as likely to reduce delay.

Recommendation
52.3. We, therefore, recommend that the necessary amendment
should be made for that purpose Appendix B, Form No. 2 should be
rivisad, as follows—
iLNol 2
SUMMONS FOR SETTLEMENT OF ISSUES
{Order 5, Ruleg 1 and 5]

{ Title)

To
(Name. description and place of residence)

Whereas ......... has instituted a suit against you for . ...
you are hereby summoned to appear in this Court in person, or by
a pleader who is duly instructed, and gble to answer all material
guestions relating to the suit, or who shall be accompanied by some
persont able Lo aNswWer all such guestions. on the
day of ... 19..............&at............o'clock in the ... ..
noon, to answer the claim: end You are hereby further direci-
ed to file on that day a twritten stotement of Yyour defence, end to
produce on the same dey all decuments in your possession or power
upon which you base your defence or set-off or counter-claim, ond
where you rely on any other document whether in your possession
or power or not, as evidence in support of your defence or set-off or
counter-claim, you shall enter such documents in o list to be added
or annexed to the written statement.

|, 14th keport, Vol, 1, page 302, pars L1
2. 27th Report, page 12, para, 25.
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Take notice that it default of your appearance un the day
before mentioned the suit will be heard and determined

in your absence.
' Given under my hand and the seal of the Court, this ... .dav of

A

Notice—]. Should you apprehend your witnesses will not
attend of their own accord, vou can have 4 summons
from this Court to compel the attendance of any willless
and the production of any document that you have a

.8 - right to call on the withess to produce, on applying to

o the Court and on depositing the nccessary expenses.

9 Tf you admit the claim. you should pay the money into

Court together with the costs of the sait. to avnid exe-

X cution of the decree which may be against your porson
¥ or property. or both”

Appendix B Form No. 4

594 We recommend that for the existing Form No. 4 in
Appendix B, be substituted as Form No. 4:—

“No, 4
SUMMONS IN SUMMARY SUIT

{Order 37, Rule 2)
(Title)
Ta

._}' (Name. descripWon and place of residence},

WHERAS has instituted a suit cgainst you
under Order 37 of the Code of Civil Procedure, 1903, for
Rs. and interest, you are hereby summoned
within ten days from the servive hereof, to cauvse an
eppearance to be entered for you, in default whereof the
plaintif will be entitled after the exgiration of ruch ten
days to obtain a decree for any sum not exceeding the
surm of Es. and the sum of RBs. for costs
together with such interest, if zny. as the Court may
order.

If you cause an appearance o be entered for youn. the plain-

» tiff will thereafter serve upon vou a summons for judg-
- ment at the hearing of which vou will be entitled ta a2sk
the Court for leave fo defend the svit.

Leave to defend mav be obtained if vou satisfy the Court by
affidavit or otherwise that there is a defence to the suit
on the merits or that it is reasonable that you should be
allowed to defend,

Given under my hand and the seal of the Court. this ...
day af ............... 19

Judge "

1. This is apnsequential an the ehunge proposed tn Order 37, Rule 2,
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Appendix B Form No 4A (new)

52.5. We recommend' that after Form No. 4 o the Appendix
B the following form be inserted—

“No, 4A
SUMMONS FOR JUDGMENT IN SUMMARY SUIT
{Orcder 37, Rule 3)

(Title)
In the Court. at suit No. nf 19
Xy Z Plaintiff
Versus
AB C Defendant

Upon reading the affidavit of (the plaintiff or as may he).

Let all parties concerned attend the (Judge or Civil Judge,
as may be) on day the dav of 19 \
at oclock in the neon on the hearing of an
application on the part of the plaintiff that he be at
liberty to sign the judgment in this suit against the de-
fendant (or if against one or some or several, insert
names) for Rs for and interest and costs.

Dated the day of 12 . This summons
was tzken ocut by Pleader for "

1. Fhis i conzeguentinl on the change pruposed to Order 37, e 3,



[ T —

v

L

CHarrer 53
NEED FOR NATIONAL ACADEMY FOR JUDICIAL TRAINING

Introductory

53.1. As already indicated in the Chapter on our approach’, we
now proceed to discuss certain matters to which we attach con-
siderable importance, These concern the remuneration and training
of members of the judiciary.

Importanece of role of Judges

53.2. Although we have attempted to examine the question of
intioducing reasonable changes in the Code of Civil Procedure. as
comprehensiveiy as we could, within the time at our disposal, we
ought to indicale some other important zspects which may. on a
superficial view, appear to be collateral to ocur inguiry., bui which
we regard as an integral part of the basic purpose of our inguiry.

It is plain that a Code of Clvil Procedure is a means towards
speedy administration of justice by civil courts; however. the role
which reforms of Civit Procedure Ceode can play for the legal
system as a whole is limited. Apart from the part which rational
procedure will play in making the administration of justice
speedy, less costly and less unpredictable, the role of Judges in
this direction is undoubtedly crucial. That is why we are expres-
sing our views on this aspect of the maiter emphaticaliv in  the
present Chapter.

53.3. Even at the cost of repetition, we wish to emphasise that
the success of any system, and particvlarly the judicial system.
depends on .the men who work the system. Judges play an impos-
tant role in its working, and we must, therefore, make some re-
commendations for adequately preparing our junior judges for theiv
task.

But the Members of the Bar have aiso a vital contribution to
make, and their willing and unstinted cooperation can eontribute
to the successful working of the system.

As has been lucidly stated®,—

“After all, the suceess or failure of any procedural system
depends upon the men who administer it, Of the three
groups that comprise the judicial braneh of govern-
ment—secretariat, judiciary and counsel—the last is the
most important, the judiciary perform a wvital function,
but they are recruited from the renks of counsel and
their performance depends upon, and seldom rises above,
that of counsel. In an adversary systermn it is the adver

sarfes who do the bulk of the work.”

1. Chapter 1 B, ampro.

2. David Kilgour, “Proordnre and Judicisl Administration in Capada’ in Mewhinuoy
{Fd.) Canadivn Jurisprndence, (18968), 30T, 312,
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Remuneration of judicial officers

33.4 In this connection, we must, first and {crernost, refer 1o the
jquestion of adequate remuneration to members of the judieiary
which has been discussed more than once. Tt is obvicus that ill-paid
judicial ofticers cannot give their best.

53.5. What is more important is, poor remuneration for junior
judicial officers can never atiract competent lawvers to join the
judicial service. We confess that we are unable to decide how we
should express cur firm belief in this malter, in order t¢ convince
she I'mion Government and the State Governments that chey are
ill-serving iudicial zdministration by refusing to recognize the
patent truth thot for the stccess of the judicial process, we must
ittruct competent lawvers ic join  the judicial service, and that
rompetent lawyers just will not be attracted to the judicial service
Jnless the terms of their service are radicalls improved.

83.3.A We ore fully conrscicus that the subiect of the terms and
zonditions of service of ihe subordinate fudiciary is a maiter for
the Staie Governments to decide, but we would urge the Union
ZFovernment to persuade the State Governmenis to iake the neces-
sary action without delay before the judiciol process falls into
romplete disrepute by its inefficiency and unsotisfactory working.
ff the rule of law is to become and continue to be a reality in our
nationel life, our courts must be manned by competent and ex-
perienced and fearless judges, It is in this context that we proceed
to make our recommendations,

Number of Judges

336, We should also re-iterate here what was said in the ear-
lier Report', as to the need for increasing the number of judges,
Discussing the causes of delay, the Commission observed:—

“{1} There is congestion of work in several courts, The cnly
way of removing such congestion is to appoint additional
judges. Unless the arrears in anv court are wiped cut by
the appointment of additicnal Judges, eny improvaments
in procedure will not resrlt in the expeditious disposal
nf cases in that Court.

(2) The remuneration at present payable to Judges is grossly
inadequate. The Law Commission, has in its Fourteenth
Report, rmade certain recommendsations on this subject.
If Judges are expected to work efficiently and honestly,
they should be properly paid. having regard to their
status and the mature of work done by them.

(3" A great deal of preliminary work for getling cases ready
for disposal is done by the ministerial staff. The minis-
teriz) stafT should be of svfficient strength to handle such
work properly and expeditiously. The emoluments paid
to the ministerial staff in subordwmate courts are near
the starvation level. A great deal of corruption among

I, 2%k Bepord, page U, mara T6(1) and 18(2.

."ﬂj
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the ministerial staff in subordinate courts is due to this
factor. It is, therefore, imperative thai the conditions of
service of such ministerial staff should be improved.”

Training of judicial effivers

53.7. We would, also, like to emphasise the need for the train-
ing of judicial officers, who join judicial service in the lowest
cadre. We attach vital imporiance to the guestion ¢f proper train-
ing. Although this topic is outside the purview of the Code of Civil
Procedure, we are dealing with it here because, in our view, no
amount of reform of the law of procedure will succeed if these
who administer the law are not properly equipped for their task.

53.8. The quality and output of work of judicial officers will, to
a great extent, depend not only on the mental and intellectual
equipment which they posses, but also on their ideals and sense
of service. The State should, therefore, do its maximum to ensure
that they enter on their duties with the best equipment and with
the highest sense of service.

Institute recommended

539. In the relatively isolated atmosphere of the law school,
it is not possible to impart familiarity with the real life drama
in the court. It is, therefore, eminently desirable that those who
will be called upon to face that drama and to pronounce verdict
on it should be adequately prepared for it. We, therefore, recom-
mend, as g first step, the establishment of an institute for the pur-
pose of training of judicial officers.

Training needeil to raise iniellectual calibre

- 53,10. The training to be imparted at the institute should be
such as to ensure that members of the lower judiciary have an
intellectual equipment of the best order. It should be borne in
mind that enrichment of the calibre of subordinate judiciary is 2
measures necessary to ensure bettter judicial qualities in the higher
judiciary, because many members of the latter are drawn from the
former.

Training {0 be on all-India basis

53.11. Tt is desirable in the national interest that the iraining
should be organised on an all-India basis, and the proposed Insti-
tute should,  therefore, be an all-Indiz Institute. The appeint
ments to judicial services should of course, continue fo be
made by the States: but it is desirable that the training
should have an ‘all-India’ character, for more reasons than one. In
the first place, it iz the task of the judiciary to apply a2nd interpret
the law and familiarise itself with the process of weighing evi
dence. In India, hecause of the federal structure and also because
of the vasthess of the country, it is specially necessary that the
unity of the legal system based on the several Cedes of gubstan-
tive and procedural law, should be preserved and maintained as
a balance against diversities of Interpretation. Judicial outlock
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towards the interpretation of statutes should, in its broad features,
be uyniform. Initial training on an ‘all-India’ level would prove to
be a great step towards maintaining the uniformity referred to
above.

In tac second place, the mesting together of officers from
varipus States—officers who will, in the course of their work, come
in daily eontact with the average citizen——could, in the long run,
foster national integration. Mutual diseussions and activities pur-
sued together arc bound to foster an understanding of the habite
and ecultures of people of the several States; it s such understand-
ing which, more than anything else, will pave the way for integra-
tion of hearts, and is much more valvable than mere mechanieal
integration.

Lastly, the level of judicial officers should also be ﬁnlfnrm, as
far as posstble, throughout India

Director and staff

3312, It is desirable that the Institute which we recommend
should be headed by a person of the status of sitting Supreme
Caurt Judge; and on the staff there shovld be at least some per-
sons whe are of the status of High Court Judges and senior Dis-
trict Judges. All the officers, including the Director, should be on
a tenure hasis. .

Fraining to be condition precedent to comfirmation

53.13. We further recommend that the successful completion of
the training which we have proposed should be a condition prece-
dent to confirmation to appointment in the judiciary.

Prineiples fo be kept in mind in framing syllabus

33.14. We would like to indicate broadly the principles which
should ke kept in mind when freming the course of training,

In this connection, we may refer to the two “commandments”,
enunciated by Whilehead.

The two commandments ehunciated by Whitehead in his famous
essay on the Aims of Edueation were'—'do not teach toc many
subjects” end ‘What wou teach, teach thoroughly’. “The result of
teaching small parts of a large nvmber of subjects is the passive
receiption of disconnected ideas not illuminated with any spark of
-witality. Let the main ideas which are introduced............ be few and
impoertant, and let them be thrown into every combination possible®.

Subjects

53.15. The subjects to be included should be such as to deal
with the relationship of law to other social sciences, including, in
particular. economies and sociology?® The emphasis should not he

1. Whitehead, Fducation in the “Aga of Heience™ (Wint_er. 1968) Deadalus, page 108,

ar quoted by Kamla Chowdhry, “Developing Administratons for Tomorrow {April-Fune, 1960,
13 Tndian Jomrnal of Publie Administration, pags 226.

2. For details, see para 53,70 to 53.26, iefre,
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on technical law er procedure, but on law as a part of an intey-
disciplinary study and on the application of the law to the facts
of a particular case.

Report of UK. Commities

53.18. In the Report of the Committee on Civil Service in
UK., two main attributes were considered eqsentla-],fln varying
combinations, for work in the Government service.

“One is being skilled in one’s job-—skill which ¢omes from
iraining and sustained experience. The other in having
the fundamental knowledge of and deep familiarity with
a subject that cnable a2 man to move with ease among
its conecepts, Both spring from and re-inforce a constant
striving for higher standards.”

1t is this “constant striving fer higher stardards” which will
he fostered by proper training. It may, therefore, become neces-
sary to provids, to prospective members of the judiciaty, some
familiarity with the social background® in which the laws which
they have to administer, operate

Objectives of training

53.17. The effectiveness and success of the service afforded by
the administration of justice must largely depend upon the degree
to which it ean effectively respond to the genvine needs of the
community. And this pre-supposes sufficient knowledge of the pro-
blems and difficulties of the community. The importance of educa-
tion in these aspects is, therefore, sbvious.

The almost exclusively legal vniverse in which those concern-
ed with the law function should not become an ivory tower, so as
to lead to these needs being ignored. With the growth of the wel-
fare element in State activities. these sspects will assume more
and more importance,

Indlcations as to subjeets

33.18. Bearing in mind the considerations mentioned above, we
indicate the guidelines which sheould be followed in {framing the
syllabus for the training proposed above.

Soclal chamge and legal {astitutions

53.19. A subject of importance is the effect of sorial change on
legal institutizns, It is now well recognised that mazny of the fun-
damental legal concents have undergone modifications owing to
gocial changes.

1. TReport of the {Fuolten) Committee (UK.1 The Central Service (1968).

2. See alsn pars 53.19 to 53,26, iafra.
LB D) 2200 f LS & A - — 23 n)




332

Views of Rescoe Pound

53.20. In this connection. we may refer to the observations made
by Roscoe Found'

“I am-content o see in legal history the record of a conti-
nually wider reeognising and satisfying of human wants
or elaims ar des‘res through social control: a more em-
bracing and more effective securing of social interests; &
contmua]h moare complete and effeciive elimination of
Waste and precluding of friction in human enjoyment of
the goods of existence—in short a econtinually more effi-
cacigus social enhgineering”

53.21. Locked at from this broad point of view. the coneclusion
inevitably follows that:

“Jurisprudence, ethics, economies politics and soclology, are
distinet  enough at the core but shade out into each

ather............. All the seelal sciences must be coworkers,
and emphaticaily all must be co-workers with jurispru-
dence’™

It is in the light of this jurisprudential view of the judicial role
that we proovese to describe the scope and nature of the work to
be done at the Institute which we have in mind.

Effect of pulls competing for recognition

53.22. The law iz predominantly as an instrument of =ocial
engineering in which conflicting pulls of political philosophy, eco-
nomic interests, ethical values, struggle for recognition. This strug-
gle has to be viewed against the background of history, tradition
and development of legsal technigues, A working knowledge of those
disciplines is therefore essential.

‘We shall indicate below, by way of illustration, the effect of
these pulls uprn a few branches of the law.

Property and contracts

53.23, Takin~ firal, the field of property, it may be noled that
the cnneept of nroperty has been graduaily widened, but at  the
same time the princinles poverning the power and the use of oro-
perty have boen profoundly modified under the impact of new soceial
ideas.

Again, in the law of contracts, the exnphasis on contract as an
instrument of free bararining between the parties has been largely
modified,—snmetimes by the operation of commercial forces (e.g.
the emergence of standardised contracts), sometimes by econmic
pressures (e.g, the evolution of collective agreements) and sometimes
by the impact of positive legislation (eg. through the imposition
of statutorss eonditicns on contracts).

'I Foreor T‘uumi ‘An Introduetion tn the Philosaphy qunw”, pege 57.

- Bosene Mound. “An Introduction to the Philosophy of Law'', p. &7,

_f"‘\‘ —
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83.24. A similar phenomenaon is noticeable in toris, At common
law. the rules of the law of torts, whicn were designed to adjust the
conseguences of loss, placed the liability on the person who caused
the harm. But the shifting of this liability started with the emer-
gence of vicarious responsibility, and now, on a vastly wider scale,
wilh the progress of insurance. This change in liability refiects, in the
realm of torts, the operaticn of private as well as of social forces
similiar to those coperating in the field of coniract,

Criminai law

53.23. Criminal law has also witnessed several developments dur-
ing recent times. The most interesting, of course, is the differentiation
between the old-style t¥pe of criminal cffence and the new type of
public welfare offence. The yardstick in both cases is the gravity of
the intcrest that has been injured. But new types of interest deserv-
ing of protection by the State and anknown to the older criminal law
have eruerged. Same-but not all-of these can he measured in terms
of older concepts of criminal law, Some require a new approach, Both
the traditional ‘eriminal’ type of offence and the new ‘public welfare’
type of offences have, therefore, been cmpioved in order to protect
the new types of interests.

Recent penoclogical frends are also well-known, and we need
not here enter into their details.

53.26. We are mentioning these developments in order to give
a concrete though illustrative indication of matters which could be
usefully included under the subject of law and society (or any other
similar appellation which is congidered suitable.)

Statutory interpretation

33.27, Another subject of importance is that of statutory interpre-
tation. This subject is at present included in the courses leading to the
law degree of most Indlan Universities, But the emphasis in the
training which we propose will be on the practical application of
rules of interpretation, covering enacted' rules of interpretation as
well as others.

53.28. As regards the process of interpretation of statutes, it is
pertinent to note that. becanse perfect generalization for the future
is impossible, no generalization is complete in any legislative mea-
sure. As Judge Breitel has observed’ —

“Aware of this impossibility, legislatures often do not more
than purport to lay down the most general statements of
law, intending that the courts and other law-applying agen-
cies shall creatively adapt the general principle to specific

1. Sec the General Clouges Act, 1807
2 Jedge Broiel  FCourts and Law-making™ Columbia Law Relnn] Crnienniel Sympo-
pinm (1059}, .
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cases. Thus, every time a statute uses a rule of reason, or a
standard of fairness without speccifications, there is con-
scious and deliberate deiegation of this responsibility to
the courts. ...

However, exhgustive a statute may be, there will still remain g
group of cases where the purpose of the legislature is not easy of per-
ception. “And here society and the legislature both entrust themselyves
to the law making powers of the courts’.” The judiciary will, there-
fore, always have to concern itself with these ‘interstices’ of legisla-
tion’. One may call this process a creative one, or only a process of
unfolding what is latent. The name does not maftter

Cardozo’s view

53.20. In the following passage, Mr Justice Cardozo expressed
his views, formed on the basis of his personal experience’, as to the
judicial process. “, . ... logie and history, and custom, and utility and
the accepted standards of right conduct, are the forces which, singly
or in combination, shape the progress of the law. Which of these for
ces shall dominate in any case, must depend largely upon the compa-
rative importance or value of the social interests that will be thereby,
promoted or impaired. One of the most fundamental social interests
is that law shall be uniform and impartial. There must be nothing in
its action that savours of prejudice or even arbitrary whim or fitha-
ness, Therefore in the main there ghall be adherence to precedent.
There shall be symmetrical development, congistently with history
ar custom when history or customn has been the motive force, or the
chief one, in giving shape to existing rules, and with logic or philoso-
phy when the motive power has been theirs. But symmetrical develop-
ment may be bought at too high a price, Uniformity ceases to be a
good when it bhecomes uniformity of oppression. The socidl interest
served by symmetry or certainty must then be balanced against the
social interest served by equity and fairness or other elements of So-
cial welfare. These may enjoin upon the judge the duty of drawing
the line at another angle, of staking the path along new course, of
marking a new point of departure from which others who come uf-
ter him will set out upon their journey.

If you ask how he is to know when one interest outweights ann-
ther, T can only answer that he must get his knowledge just as the
legislator gets it, from experience and study and reflection; in brief,
from life itself. Here indeed, is the point of contact between the legis-
lator’s work and his”.

Exercise of judicial discretton

53.30. Yet another subject which should be included is the axer-
cise of judicial diseretion in several branches of litigation. (A trainee
could of course, be allowed te choose one of them?).

L Jamesn M. Lendis, “Note an statetory interpretation™ (1928 49 Harv."f.-. B!v-i;w
#RG. 8BB.

2. Of Southera Pacifie Qo. v. Jensgn, 244 T, 8. 205, 221 {Holmaes J.)
3. Gardoza, The Nature of the Judicia)] Process (1921}, page 112113,
4. B, g. Huntaneing, or faeily Inw, er aquits ble relief.
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53.31. For example, there are several factors to be taken as guides
for the exercise of the discretion to grant matrimonial relief; (a} the
position and interest of the children; {b) the interest of the pax‘i{y
with whom the petitioner has committed adultery (where relief iz
claimed on that ground). with special regard to their future marriage;
(c) the prospects of reconciliation; {d) the interests pf the petitio-
ner, particularly his prospects of re-marriage; (e) the interest of the
community at large. balancing the sanctity of marriage against social
considerations which make it contrary to public policy to insist on the
maintenance of a union which has utterly broken down',

53.32. Similarly, there is sufficient scope for the exeorcise of discre-
tion in the field of equitable relief and also in regard to the award of
costs and (in eriminal cases) in the grant of bail and sentencing.

Duration of the course

53.33. We now come to the duration of the course. In our opinicn,
the total duration of the course should be one year; during the first
three months, the probationers will undergo intensive course of train-
ing in the well-arranged curriculum; in the next six months they will
be attached to the respeetive trial courts in their states, where they
will gather experience about the waorking of the courts; and, in the
last three moenths, they will once again be in the Institute, where
they will receive training in the shape of lectures, seminars and group
discussions. At the end of the year. the probationers will appear for
an examination, and it is only on passing the examination that they
will be confirmed and posted to the respective courts.

Conference to be held periodically

23.34, We also recommend that conferences should be held
periedically, to supplement the training which we have recommen-
ded.

Guestion of expenses

53.35. We are fuilv conscious that our recommendation to start an
All-India Institute will involve expenditure and we anticipate that
an objection may be raised on this ground; but, we would like to
emphasise the fact that Government have always thought it neces-
sary to train their administrative officers in order that the peneral
administration of the country should be efficient and for that pur-
pose. administrative training centre. properly manned with a good
curriculum and a well-planned out programme of the edueation of
the probationers. has been in existence for many vears. We are sur-
prised that it did not cecur to the Government so long to train judi-
cial members who enter judicial service on lines especially suited for
judicial work, We are, therefore, confident that the recommendations
we have made will be accepted bv the Union Government and that
the Union Government will be able to persuade the State Govern-
mente to give their cooperation in imvlementing our recommenda-
tions, without any delay. As we have indicated in the course of our

1. Of. Blun! v. Blunt {1043) AC. 517 (Tord Simon, 100}
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dicussion', the establishment of an All-India Institute of this charac-
ter for the fraining of judicial officers will indirectly but inevitably
contribute to national integration, We also feel that it will create an
espirit de corps amongst our junior judicial officers throughout India
and we wish to emphasis that these espirit de corps and the sense of
naticnal integration reinforced with the sense of idealism and a spirit
of service will inevitably lead to a considerable improvement in the
quality of administration of justice.

1, I'aragraph 53.11, supra,

7
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CuarTER B4
CONCLUSION

Introductory

541, We have now come to the end of our Report. We shall take
the opportunity of making ceriain genersl observations which are of

. importance in connection with the present inquiry.

Ultimate object of reform in procedure

54.2. The ultimate object of reform of procedure must be to make
ths trial of a cause in court a judicial investigation for the ascertain-
ment of truth upon which to rest a righteous judgment, rather than
merely a sporting contest of lawyers in the use of rules often adapted
to obscure the truth and cause justice to miscarry. We hope that the
recommendations which we have made will help in the realisation of
this uwltimate object.

54.3. It is also hoped that our recommendations will enabkle judi-
cial officers to bring to bear on their work the best judicial qualities.
A famous writer’ has, while describing the qualities needed in a
Judge, expressed himself thus:—

“These, then are those faults which expose a man to the danger
of smiting contrary to the law: a Judge must be clear from
the spirit of party, independant of all favour, well inclined
to the popular institutions of his country; firm in applying
the rule, merciful in making the exception; patient, guarded
in his speech, gentle and ecourtecus to gll. Add his learning,
his labour, his experience, has probity, his practised and
acute facultics, and this man is the light of the world, who
adorns ’human life, and gives security to that life which he
adorns.”

Recommendations to he taken as a whole

54.4. We should, finally, emphasise that our recommendations in
this report should be read as a whole. They are not a series of detached
suggestions, but parts of an integrated scheme, and have been made
in pursuance of our general approach which we have explained at
the outset.

We should, before we part with this Report, place on record our
warm appreciation of the assistance we have received from Mr.
Bakshi, Secretary of the Commission, in dealing with the problem
covered by the Report. As usual, Mr. Bakshi first prepared a drafi
which was trecated as a Working Paper, The draft was considered
by the Commission point by point, and, in the light of the decisions

1. Bydney Smith The Judge that smites comteary o the law {1824), quoted jn 29
Canadian Bur Review, 344, R '
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taken tentatively by the Commission, Mr, Bakshi prepared a final
draft for consideration which was after elaborate discussion approved
by the Commission, Throughout the study of this problem, Mr.

Bakshi took an active part in our deliberations, and has rendered
very valuable assistance to the Commission. . }
P. B, GAJENDRAGADEAR Chairman
V., R. Kaisawa Iver Member
P. K, TriratHI Member - =" "
5. S. Duavar Member
P, M. Baxsm Secretary -
!
New DmnI;

The &th February, 1973,
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APPENDIX

QUESTIONNAIEE OF THE LAW COMMISSION OF INDIA ON
THE CODE OF CIVIL PROCEDURE

{1ssued March, 1372)

Introductory Note

This quéstionnaire deals with some aspects of revision of the
Code of Civil Procedure, 1808. It may be stated that revision of ihe
Code was considered at length by one of the previous Law Commis-
sions, which duly forwarded to Government a detailed Report on the
Clode.! A Bil] intended to implement this Report wag in due eourse
introduced in Parliament: but the Bill lapsed. When the question of
re-introduction of the Bill arose, the Government of India considered
it desirable to reguest the present Commission to examine the Code
afresh from the “basic angle of minimising costs and avoiding delays
in litigation and taking into account its revised terms of reference”.

The scope of the present inquiry will, therefore, be confined fo a
consideration of the major changes needed in the Code from the
following points of view:—

(1) minimising costs;
{2} avciding delays in litigation: and

(8) the revised terms of reference of this Commission, the most
important of such terms being the implemeniation of the
directive principles.

It is not proposed to examine again questions arising from the
mass of cese-law on the Code, the local amendments made in the
varicus provisions of the Code. zs well as the reforms introduced in
other countries,—including, in particular, the changes made in
England in 1982 by way of revision of the Rules of the Supreme
Court,—as these have been already considered by the previous Com-
missien. It ought, however, to be emphasised that the guestions in-
cluded here are illustrative only, and any suggestiong for amendment
of the Code on other matters from the point of view of the present
terms ol reference will be thankfully received.

Costs occasioned by delay®

1. Would you faveur the insertion of a provision to the effect that
the court shall, while passing an order for costs, make the party
responsible for delay with reference to any step iIn the litigation,

pay the cost proportionate to that delay, whatever may be the
ultinate event of the suit?

1. 3%h Report of Law Uommism'm;.-

2. The guestiona have heen arrapged, sb far &s posaible, in the erder in whiek the relevant
provieleus appear in the Cnle. :

38
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Arrest in execult .o 6f 3 money deéree
Do you consider any change. necessacy in the present position
regarding l:biity to arrest in execution of a money decree?

Suits an;; execiation by or against the Goveinment

Id you flavour repeal of section 80 of the Code, which reguires
that two months’ notice should be given of the institution of a
suit agains. vhe G.oomimeot or sgainst a public officer, ete.?

What chauges would vou suggest in sectien 82 so as to expedite. 4

execution against the Government?
Pre-trial inguiry
Would yvou favour the inzertion of a provision to the effect that

particuiarly in suits by or against the Government, the eourt ghall
hold a pre-trial irgury, with a view to narrowing down the

scope of the controversy, and. (where such a ccurse is pracli-

cable)], for the settlement of the suit without tiial?

Appeals againgt decrees
Ag regards the right of first appeal, would you favour sany
limitations based on the nature of the questions at issue, or on
any other criterion?
Thzre is a suggestion that from the judgments of lowest courts

of first instance, an appeal on facts should be excluded in petty.

cases, say, cases of o nature triable by a court of small Causes

from the point of view of subject-matter, where the amount or

value of the sybject-matier of the dispute in the court of first
instance and still in dispute on appeal was and is not more than
three thousand rugees (or such other sum as may be considered
proper), and the decree ar order does not involve directly or in-
directly some claim or question respecting property of an
amount or value, exceeding three thousand rupees (ot such
other sum as may ae considered proper).

The proposal is that in these petty cases, the first appeal
should be allowed only if the appeal court certifies that a gques-
tion of law is involved, and the issue of such certificate should
be decided cither in chambers or in open court as the appeal
ecourt may think proper.

What are your views in the matter? Would you agree with
the suggestion? '

Do you agree that a second agpea] should bhe allowed only if a
substantial question of jaw is involved?

Appeals in execation

Do you consider it zdvisable that the right of appeal against all
interlocutory orders made under section 47 should ke abolighed?

[
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16.
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Would vou, as regards appea:s against final orders under sectiocn
47, favour adoption of the principle thai no such order shall be
reversed or substantially vavied mnor shall any case be remand-
ed, in appeal on sccount of any crror, defect or irregularity in
any proceedings nct uffecting the merits of the case or the juris-
dietion of the Court?

Have you any other s:ggestions for restricting the right of
appeal in respect of ooders falling under section 477

Appeals in general

Have you any other suggestions to make for reducing the

multiplicity of appeals?

(a) Would you favour lotal deletion of s:etion 115, Civil Pro-
cedure Code. (revision) leaving the High Court free to
interfera under article 327 of the Constitution in cases of
gross miiscarriage of justice?

{b) In the alternative, do you favour any curtailment of the
right of revision? If so, in what direction?

(¢) In particular, do you favour any eurtailment of the right
of revision in the case of inter-locutory orders? If so, in
what respects?

Service of summonses
Would vou favour pestal service of summonses in all cases?

Do you consider it desirable to allow service on the pleader of
a party of all processes issued after the defendant enters ap-
pearance? '

Do vou faveur an amendment permitting service of summonses
by a party?

Do vou favswr the ~doplan of sae v more of these metheds
of seryice simultaneously?

Would vou permit the service of summonscs on an agent nomi-

nated by the Government, a public corporation or a public
comgpany, in thn case of a suit by or against them?

Arguments

_Dp_you favour the introduction of written arguments in suits

or appeals, and if so, what concrete suggestions would you
make in this behalf?

Judgment and decree

{a) Do wvou think it desirable to provide that the last para-
graph of the judgment should be so drafted as to indicate
the relicf granted in precise ferms, thereby facititating the
drawing up of a formal decree without loss of time?

{(h) Would vou approve of the suggestion that in case 2 decree
is not drawn up within a specified period. the aggrieved
party may appral against the judgment without filing a
copy of the decrec, treating the copy of the Jast paragraph
of the judgment az the decree?
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Executien of money decrees

What changes would you suggest in the existing procedure re-
lating o the execution of money decrees, with a view to—
(a} avoiding delaw, and

(b) simplifying the procedure?

Do you agree with the suggestion that where a decres for the

payment of money remains unexecuted inspite of the best

efforts of the decree holder, the State should assume responsi-

bility for its payment upto a specified amount—

{a) if the decree iy for damages for tort, for maintenance or
arrears of mainitenance, or

{b) the decree is against a public corporation, oy

{c) the dewree is for a debt and its non-executability is certi-
fied by the executing court as due to a refusal or negle
by the judgment debtor to pay notwithstanding the fact
that he has had means to pay if?

(a) Do you suggest any liberalisation of the provisions as to
suits hy poor persons?

(b) Would you approve of the suggestion that the present deifi-
nifton of “pauper” be widened so as to include a person.
whe s unebic to pey o part of the covrt fees?

Temporary injunctions

(a} Would vuu favour any limitations on the courts power to
issue temporary injunctions? In particular, do you favour
an amendment to the effect that an er parte interim in- ..
junction should not be granted save in exceptional cames,
and for reasons to be recorded in that behalf? :

(b} Would you favour the suggestion that in case an ex parie
injunction is granted, it shall be discharged by the court
if il is satisfied that the party which obtained "the injunc-
tion is not taking diligent action to serve the opposits
party or other steps necessary for the progress of the snit?

Stay of execution

- Would you make the imposition of security compulsory before

stay of execution is granted under Order 21, Rule_ or
Order 41, Rule 5(4)? Rule. 288 _or.

Execntion--need for radical changes

It was observed by the Privy Counci]l that the troubles of a
litigant in Indiz begin when he obtains a decree. Bearing this
in mind, would you suggest any radical changes with reference
to the provisions relating to execution, in order to reduce any
delay ,expense and inconvenience that is caused by the present
provisions?

Appeals againsi orders

Would you favour any curtailment of the list of appealable
orders as given in Order 43, Rule 1?
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Appea]l by poor persons

Would you favour removal of the present restriction in Orde;
44, Rule 1{2) en the right of appeal of a pauper?

Delay

Have you any other suggestions to make for reducing delay in
the disposal of cases in so far as such delay 5 due to defects
in the Code of Civi] Procedure?

Poor persons o persons with inadeguate means—Legal aid amd

30.

3l

3a.

34,

L. Bee present resbeiction in Onler 33, Rula R,
2. See Introductwry note,

progess fees

How far do you considey it the dufy of the Siate fo grovide,—
(a) to a person without any means; or

[b) to a person with inadequate means, the following facilities
or concessions in full or part—

{a) legal aid;
{b) exemption from payment of process fees’

Court-fees—gentrsal

(a) What suggestions would you make for reducing the amouvnt
of court fees?

{b) In particulac, do you apree with the view that court fees
should be nominal and should not be a source of reimburse-
ment to the State and certainly not a source of profit o
the State?

Court-fees In appeal

Would you favour the ingertion of a provision to the effect
that at the time of filing of the appzal. only one-dfourth of
the preseribed courtfee need be paid, and the, remaining may
be paid when the appeal iz admiited?

Expenses other than lawyer's foes and couri-fees

What conerete suggestions would youo lke to make as regards
reduction of the expenses of litigation, in sg far as such re-
duetion could be achieved by an amendment of the Code of
Civil Procedurs?

Other amendments

Have you any other suggestions toc make for amendment of
the Code of Civil Procedure in the light of the scope of the
present inquiry?

LR Dy 2 or L& CA— 2,000 5. A73 QT PS




