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My dear Minister,

I have great pleasure in forwarding herewith the 36th Report of the
Law Commission on statutory provisions as to notice of suit.

The circumstances in which the subject was taken up by the Law
Commission are stated in the opening paragraph of the Report. The pro-
visions dealt with are analogous io section 80, Civil Procedure Code, on
which the Commission has recently made a Report (34th Report, in
February 1973). The matter was therefore dealt with on an urgent basis,
so that Gavernment may, while considering iroplementation of the Com-
mission’s Report on the Code of Civil Procedure, also take into account
the Commission’s recommendations on the provisions in question.

The matter being urgent for the reasons stated above, it was not con-
sidered to issue a Press commumnique for inviting views. But the Cominis-
sion’s tentative proposals on the subject were circulated to the Ministries
administratively concerned with the provisions under consideration, The
comments received by the specified date (30th April, 1973) have received
the Commission’s due consideration,

The questions for consideration were studied and a draft Report was
prepared by the Member-Secretary. This was considered by the Commis-
sion ag length, and has been revised in the light of the discussions held in
the Commission.

With warm personal regards,
Yours sincerely,

P, B. GAJENDRAGADKAR

Honble Shri H. R, Gokhale,

Minister of Law, Justice & Company Affairs,
Government of India,
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Genesis of

the Report.

Provizion
in article
3814) of
the Consti-
tution.

Statutory
provision
covered by
the Report.

Sectjon 78-B,
Railways
Aok,

REPORT ON NOTICE OF SUIT REQUIRED
UNDER CERTAIN STATUTORY PROVISIONS

1. This Report deals with the requirement of notice of suit
under the provisions of certain statutes, The subject has been
taken up by the Law Commission sue motn, after consideration
of a suggestion received from a High Court'. Broadly speaking,
the statutory provisions in question bar a suit unless notice of
the suit is given. Having regard to the experience of practical
working of these provisions, and also bearing in mind the
changed conditions, the Law Commission has considered it
proper to examine the law on the subject. It may be of inlerest
to note that the Commission has, in its Report on the Code of
Civil Procedure,” already récommended repeal of a section of the
Code of Civil Procedure” which requires notice of a suit to be
given in the case of a cause of action against the Government or
against a public officer for an act done by him in his official

capacity.

1A. We may mention here that the Constitution* contains
a provision requiring two months’ notice before instituting a suit
against the President or the Gowernor. This provision stands on
a special footing, and we do not propose to go into it in the
present Report.

2. This Report is concerned with the following statutory
provigions in so far as they cnact a requirement of notice of

suit:
{i) Section 78-B, Railways Act, 1890;
(ii) Section 273, Cantonments Act, 1924;

(iii} Section 478, Dethi Municipal Corporation Act,
1957;

{iv) Section 153(2), Customs Act, 1962;
(v) Section 120, Major Port Trusts Act, 1963.
3. The first provision fo be considered is section 78-B,

Railways Act (as amended in 1961). This, in its subject-matter,
corresponds to section 77 of the Act, as it stood before 1961,

2, Quggestion of the High Cour tof Andhrs Fradesh, in the Registrar’s lottar
dated 16th November, 1072, forwarded to the Law Commission by the Ministry of
Law & Juatica, Lapislative Department, letter No. F, 14(22)/68- Teg. IT, dated
nil. Ses Law Commissioner’s file No. F2(NMT1-L.C, .

#, 54th Report, Cods of Civil Procedute, pars. 10,2,

% Saction 80, Cods of Civil Prooedure, 1908,

. Articls 36114} of the Consktntion,
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Section 77 of the Railways Act, 1890 (before 1961) was as
follows': —

“A person shall not be entitled to a refund of an over-
charge in respect of animals or goods carried by railway or
to compensation for the loss, destruction or deterioration of
animals or goods delivered 10 be so carried, unless his claim
1o the refund or compensation has been preferred in writing
by him or on his behalf to the railway administration within
six months from the date of the delivery of the animals or
goods for carriage by railway.”

4, After the amendment of 1961, the section has been re- f;’,‘}ﬂ;‘;" ent

numbered as section 78-B, and certain textua) modifications also mandatery,
made. But the broad requirement of “notice” (claim) within six under the
months, remains unaffected. This provision is similar to section Failways
80, Code of Civil Procedure, in so far as it requires prior notice

of suit. It also lays down a period of limitation.

The present section on the subject—section 78B, Railways
Act—is as follows:—

“78-B. A person shall not be entitled to a refitad of an
overcharge in respect of animals or goods carried by rajlway
or to compensation for the loss, destruction, damage, deterio-
ration or non-delivery of animals or goods delivered to be so
carried, unless his claim to the refund or compensation has
been preferred in writing by him or on his behaltf—

_ (a) to the railway administration to which the
animals or goods were delivered to be carried by rail-
way, or

(b) to the railway administration on whose railway
the destination station lies, or the Ioss, destruction,
damage or deterioration occurred, within six moaths
from the date of the delivery of the animals or goods
for carriage by railway:

. - ! ’ ) - : i
Provided that any informatiop demanded or inquiry
made in writing from, or any complaint made in writing to,
any of the railway administrations mentioned above by or
on behalf of the person within the said period of six months
regarding the non-delivery or delay in delivery of the animals
or goods with particulars sufficient to identify the consign-
ment of such animals or goods shall, for the purposes of this
section, be deemed to be a claim to the refund or compea-
sation.”

1, For history of Section 77, See Appendiz,



5. It is well established that requirements of this section
are mandatory’, and failure to comply with its provisions will
result in the dismissal of the suit in limine. However, a combined
nolice given under section 77 (before the amendment of 1961) of
the Railways Act angd section 80 of the Code of Civil Procedure
is valkid.®

: 6. The pext provision to be considered is in the Cantonments

»Ecctiuu 274,  Act,’ which is as follows: —

e Taz “373. (1) No suit shall be instituted against any Board
or against any member of a Board, or against any officer or
servant of a Board, in respect of any act done, or purporting
to have been done, in pursuance of this Act or of any rule or
bye-law made thereunder, until the expiration of two months
after notice in wriling has been left at the office of the
Board, and, in the case of such member, officer or servant,
unless noice in writing has also been delivered to him or
lely at his office or place of abode, and uvnless such notice
states explicitly the cause of action, the nature of the relief
sought, the amount of compensation claimed, and the name
and piace of abode of the intending plaintiff, and unless the
plaint contains a statement that soch notice has been so de-
livered or left.

2y oot ST veeers

{3) No suit, such as is described in sub-section (1)
shall, unless it is an action for the recovery of immovable
property or for a declaration of title thereto, be instituted
alier the expiry of six months from the date on which the
vuuse ol action arises.

1) RPN i
Sub-section (1) of section 273, quoted above, is similar to
seetion 80, Code of Civil Procedure. Sub-section (3) of the seclion
imposes a special period of limatation.

7. Case-law on section 273 of the Cantonments Act* may
Gaso-Taw on  0aow be referred to, in brief. The facts of an Allahabad case® were

section 273, as follows:
Cantonmenta

Act, The plaintiff was a shopkeeper, who alleged that he
had supplied certain materials to the Cantonment Board, but
had not been paid the {ull amount of the price. He claimed
nearly Rs. 300 as the amount of the balance with interest.
His case was that after having supplied the goods, he waited
for some time, but the Board did not make any further pay-
ment, In consequence of this, he was obliged to sue the
Board, «fter serving aotice upon it as required by law,

1, Union of India ¥, Haji Jiwakhe®, A LR, 1062 Madhys Pradesh 374

¢ (g) Uniowof Indic v, Meghraj Khubehand (1962} M.P. L.J. (oited in the
yearly Digest);

(8) Madko Prasad v. Union of Indie, A LR, 1961 All. 433,

%, Hection. 273, Cantopmenta dot, 1924,

*. Paragraph 6 supra,

5, Jandormend Doard, Allghabad v, Huzarital, A LR, 1934 Ally 136,
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The Board denied the receipt of all the malerials
alleged 10 have been supplied by the plaintiff, and also
pleaded thut the cluim was barred by the six months’ rule of
limitation, evacted in section 273(3), Cantonments ActL

The lower court decreed the suit, and the Cantonment
Board filed a revision application before the Allahabad
High Ceuit.

The High Court held- “the plainiff is not suing the
Board for any act done by the Board in pursuance of the
Cantonmeni Act; nor is he suing the Board for any act done
by the Board or purporling to have been done by the Board
under any rule or bye-taw made under the Cantonmeni Act.
The suit is for the recovery of the price of the goods sup-
plied by the pluintiff 10 the defendunt which is still un-
paid.”

“No doubt, under seclion 12, Cantonments Act, a Canton-
ment Board is empowered 10 acquire and hold property both
movable and immovable and 10 contract. It is also clear
that the purchase made by the Board was by virue of the
power vested in it under the Cantonments Act. But I am
unable to regard the suit of the plaintiff againsi the Board
as a suit in respect of an act dooe by the Board in pursuance
of the Act itself as distinct from the act dose in the exercise
of the powers granted to the Board under the Act. In my
opinion, section 273, sub-section (1), does not contemplate
the class of suits of private contractor for which specific
rules of limitation are prescribed in the Limitation Act.
They contemplate actions brought against the Board in res-
pect of acts done in pursuance of any rule or bye-law that
has the force of law.”

Therefore, the case was held not fo be governed by §. 273
at all.

8, In another Allahabad cuse,' the plaintiff worked in the
Cantonment Board, Meerul, as a Tax Superintendent. After some
time, he was appointed us Office Superintendent on a salary of
Rs. 225, The salary prescribed for his post was Rs. 300 p.m. and
his predecessor was also receividg the salary of Rs. 300 p.m. The
appointment of the plaintiff was made by the Board under the
powers given 10 the Board by the Cantonments Act. But the Act
contained no statutory obligation or cast 2 duty on the Board io
make the appointment. On retitement the plaintiff filed a suit,
after giving a proper nolice as required by law, against the Board,
claiming the arrears of salary.

The plea taken by the Board was that the suit was barred
by limitation under section 273(3), as the notice was given on
22-12-1938 and the suit was filed on 19-9-1939, after a lapse of
more than 3 months. The trial court decreed the suit, but ihe
Disirict Judge ou appeal, reversed the decision of the trial court.
Hence, an appeal was filed before the Allahabad High Court.

i\, Eamchander fadind v, Cotletmc™ Bourd, Meerwi, ALR, 1047 1
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The only question for consideration before the High Court
was the question of limitation. Following ils earlier decision,'
the court drew a distinction betweecn acls done in pursnance of
the Act itself and those done in pursuance of the power given
by the Act. The Court held that the case “did not come within
the scope of 5. 2731 because there was no statutory obligation
on or duty of the Board to make the appointment at all.”

In this case, the Court relied on the interpretation placed
in England on section 1 of the Public Authoritiecs Protection
Act” which resembled section 273 of the Cantonments Act, 1924,
Section 1 of that Act provided as follows":—

“Where, after the commencement of this Act, any
action, prosecution or other proceeding is commenced in the
United Kingdom against any person for any act dome in
pursuance or execution or iniended execution of any Act of

" Partiament, or of any public duty or suthority or in respect
of any alleged neglect or defanlt in the execution of any
such act, duty or authority, the following provisions shall
have effect:

{a) The action, prosecution, or proceeding shall not
lie or be instituted unless it is commenced within six
months next after the act, neglect, or default complain-
ed of. or in a case of continuance of injury or damage,
within six months next after the censing thereof.”

9. The question of interpretation of the provisions of sec-
tion 273 of the Cantonments Act, 1924, arose before the High
Court of Punjab also.*

The facts of the case were as follows: —

Bajrang Singh. plaintiff, was employed by the Canton-
ment Board, Ferozepur as a Pump driver. After some time,
he was charge-sheeted for some mis-conduct, and was dis-
missed from service. After exhaunsting the departmental re-
medies, he filed a suit for a declaration that the order of
his dismissal was inoperative and illegal, and that he cont-
nued to be in the service, The suit was contested by the Board
on the grounds, inter alia, that the suit was not maintainable
and that it was barred by time. '

The trial court granted the reqiired declaration to the
plaintiff, and this was, on appeal, confirmed by the Addi-
tional District Yudge, Ferozepore. In the second appeal
before the High Court by the Cantonment Board, Feroze-
pore, one of the questions for consideration was whether
the suit was barred by time.

L antorment Board, Alahabed v. Hazoribal A LR. 1934 A, 436,

2, Seetion 1, Public Authorities Protection Act, 18035(Eng.)

%, The English Aot waa repoaled in 1954,

Y Caetonmant Board, Perozepr 9. Bajrang 9070 LT R THI Pun 1)),
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The Punjab High Court distinguished thc present case
from the Allahabad Judgment’. The Court held that sec-
tion I of the Public Aunthorities Protection Act 1893 (referred
o in the Allahabad judgment) had no bearing at all on the
interpretation of section 273 of the Cantonment Act, 1924.
The Court further held, “All that sub-section (1) of sec
tion 273 contemplates is that the act must have been done
in pursuance of the Act or of any rule or bye-law made
thereunder, and this section canmot be interpreted to mean
that the acts done by the Board in exercise of its powers
under the Act will stand on different footings than those done
in discharge of the duties imposed on the Board by the
Act.”

Therefore, the svit was held to be governed by the provisions of
section 273(3) of the Canlonments Act, 1924, and, as such, was
barred by limitation.

_ 10, A Madhya Pradesh case® may tow be referred to. The
firm Chhajrumal & Sons enicred into a contract with the Canton-
ment Board, Mhow for repairing a road. When the Cantonment
Board refused to make the payment to the firm for the repair
work done by the firm, the firm filed a suit to recover the
amouni, after giving the notice required by law. Ome of the
questions for consideration before the High Court was whether
the suit was within limitation, according to the provisions of
section 273(3) of the Cantonments Aci, 1924,

The Madhya Pradesh High Court, following the decision of
the Allahabad High Court," drew a distinction betwezn acts done
in pursvance of the Act itself or in pursuance of any rule or
bye-law thereunder, and acts done in pursuance of some power
granted to the Board under the Act. The Court held that section
273(1} “does not conternplate suits on private contracts for which
specific rules of limitation are prescribed under the Limitation
Act, The Cantonment Act does provide for a duty to be perform-
ed, in so far as its funds permit, to get a street repaired, but it
does not insist that it ought to be dong through a contractor.” For
these reasons, 5. 273 of the Cantonments Act bad no application.
and the suit was not barred by Limitation, even though it had
been filed after six months from the date when the cause of action
arose,

11. Provisions similar to section 273 of the Canfonment Act,
1924, occur in. several Municipal Acts.t

1, Ram Chander Sahai v, Cantonment Board, Meersd A LT, 1047 All 42,

® Oantgnment Bogrd, Mhow v. Chhajrumal & Sgns, (1968) M.P.L.J. 425;(1969)
Jeb, L., 304 cited in the Yesrly Digeat,

* 'grionment Board Allghabad v. Hazari Ial, A.LR. 1034 All. 436,
¢ o.. {a) section $26, U.P. Municipalities Act, 1916;
(b) Bection 478, Delhi Muninipal Corporation Aot, 1057 (Para 12, infra).

Provinions

in Munisipal
Acta.
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12, The third provision to be considered is in the Delhi

Municipal Corporation Act', which is a Central Act, and is
guoted below: —

“478.(1) No suit shall be instituted against the Corpo-
ration or against any municipal authority or against any
municipal officer or other municipal employee or against
any person acting under the order or direction of any muni-
cipal authority or any other municipal officer or other muni-
cipal employee, in respect of any act done, or purporting to
have been done, in pursuance of this Act or any rule, regula-
tion ar bye-law made thereunder, until the expiration of two
months afler notice in writing has been left at the municipal
office and, in the case of such officer, employee or person,
unless notice in writing has also been delivered to him or left
at his office or place of residence and unless such notice states
explicitly the cause of action, the nature of the relief scught,
the amount of compensation claimed, and the name and place
of residence of the intending plaintiff, and unless {the plaint
contains a statement that such notice has been so left or
delivered.

(2) No suit, such as is described in sub-section (1), shall,
unless it is a suit for the recavery of immovable property
or for a declaration of title thereto, be instituted after the
expiry of six months from the daté on which the cause of
action arises.

{3) Nothing in sub-section (1) shall be deemed to ap-
ply to a suit in which the only relief claimed is an in-
junction of which the object would be defeated by the
giving of the notice or the postponement of the institution
of the suit.”

13. The fourth provision to be considered is in the Cus-

{2), Customs toms Act, which is as follows*—

Act.

“Section 155(1)...ccocvivinenns

(2) No proceeding other than a suit shall be com-
menced apainst the Central Government or any officer of
the Government or a local authority for anything purport-
ing to be done in pursuance of this Act without giving
the Central Government or such officer a month’s previous
notice in writing of the intended proceeding and of the
cause thereof, or after the expiration of three months from
accrual of such cause”

It may be noted that this section does not apply to snits.

In other respects, it is broadly similar to section 80 of the
Code of Civil Procedure, though the period of notice is only
one month, as contrasted with the period of two months provid-
ed for in section 20, Civil Procedure Code.

1, Bection 478, Delhi Munioipal Corporation Act, 1957 {66 of 1067},
3, Section 155(2), Customs Act, 1862, ’
¥, Compare section 108, Sea Cnastoms Act, 1878 (repesled).
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14. Section 198 of the Sea Customs Act, 1878, provided
that no proceeding oty than a suit shall be  commenced
against any person for anylhing purporting to be done in
pursuance of this Act, without giving 10 such person a month’s
previous nofice in writing of the intended proceeding and of
the cause thereed. This Act was repealed by the Cusioms Act,
1962, In the Cusltoms Acl, 1962 it has been luid down in sec-
tion 155(2) thalt no proceeding other than a suit shall be com-
menced against the Central Government or any officer of the
Government or a local authority for anyihing purperting to be
done in pursuance of this Act, without giving the Central Gov-
ernment or such officer 4 month’s previous notice in writing of
the intended proceeding and of the cause thereof. The words
‘local avthority” have not been defined in the Customs Act, 1962,
but section 3(31) of the General Clauses Act lays down that
‘Qocal authority” shall mean a municipal committee, district
Board, body of Port Commissioners or other authority legally
entitled 1o or authorised by the Government with the control
or managcment of a municipal or local fund.

15. It has teen provided in section 6 of the Customs Act,
1962, that the Central Government may entrust to any officer
of the Central or the State Government ar a local authority any
functions of the Board or any officer of Customs under this
Act. Under section 15Hc) of the Act, specified officers of the
local anihorities are empowered and required to assist officers
of Customs in the execution of this Act.

16, No case appears to have been reported under section
155(2) of the Customs Act, 1962 regarding giving of the re-
quired notice to a local authority or the officers of a local autho-
Fity.

16A, It has been held by Calcutta High Court' that sec-
tiot 198 of the Sea Customns Act (which was the predecessor
of section 155 of the Customs Act, 1962) was not a bar to
the proceedings under article 226 of the Constitution against
the order of the Customs Authorities®. .

17. The fifth provision is in the Major Port Trusts Act,’ Section 120,

which provides for notice of suit. It is quoted below: —

“120. Limitation of proceedings in respect of things
done under the Act—No suit or other proceeding shail be
commenced against a Board or any member or employee
ghereof for anything done. or purporting to have been done,
In pursuance of this Act until the expiration of one month

1 {n) Sooraj Mull Nagar Mull v, The dseista®™  Collector
1952 Cal, 103.

{b}cii’sn{;?;nt Colloctor of Customs v, Svorti  Mull Nager Moll ATT. 1952

of Cusfoms, A LR

%, Simlinr is the position as regards other provirinns,

¥, Section 120, Major Port Truste Act, 1063,

Expression
‘Local
anthorities”
in Customs
Act.

Major Port
Trusts Aot,
1963.
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after notice in writing has been given 0 the Boary or him,
stating the cuuse of action, ar after six month after the
accrual of the cause of action.”

This provision covers suils and other proceedings. In other
respects, it is similar to section 80 of the Code of Civil Pro-
cedure,

18. It may be noied that (bhis section corresponds to section
142 of the Calcutta Port Trusis Act, 1800, section 87 of the
Bombuy Port Trusts Aci, 1870 and section [0 of the Madras
Port Trusts Act, 1905. No decision on the seclion in the Major
Port Trusts Act appears to have been reported.

19. The provisions referred to above, while differing from
one another in matters of detail, all share a common feuture,
namely, the requircment to give notice of suit (or proceeding} as
a condition precedent to the institution of a suit (or proceeding).
The period vuries. So does the mode of computation of the
period. Either the notice is required to be given within a parti-
cular peciod from the date of the cause of action. or the notice
should have been piven on u certain date prior to the suif. But,
in some form or other, notice becomes a condition precedent.

We shall now proceed to consider the possible grounds on
which the requirement of notice could be supported.

20. In the firse place, such a notice could be regarded as
desirable in order to give the anthority concerned (the Railway
Administration, the Cantonments Board, the Port Trust or other
authority) an opportunity to seitle the claim and thus to avoid
unnecessary litigation. Secondly, at least in the case of some of
the provisions referred to above', the notice may be intended to
prevent the presentation of stale demands, particularly where the
authority to be sued has to handle innumerable transactions in
the course of which liability could possibly arise in favour of the
citizen.

2i. Thus, for cxample, explaining the object of the notice
prescribed by section 77, Railways Act, the Supremte Court has
said, “the object of service of notice under this provision is essen-
tially 1o enable the railway administration 10 make an enquiry
and investigation as to whetber the loss, destruction or deterioration
was due 1o the consignor’s laches or to the wilful neglect of the
railway administration and its servants and further to prevent
stale and possibly dishonest claims being made when owing fo
delay, it may be practically impossible to trace the transaclion
or check the allegations, made by the comsignor......... ', The
Supreme Court observed;—

“In enacting the section, the intention of the legislature
milst hai.{e been to afford only a protection to the railway ad-
ministration against fraud and not to provide means for

I, E.g. section 788, Reilways Act. {para 4, supra)
i Jobmull v, DH, Riy., ALR, 1962 8.0. 1879,
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depriving the consignors of their legitimate claims for

compensation for the loss of or damage caused to their con-

signments during the course of transit on the railways.”

22. As against those possible grounds of justification for the Disvimrina-
present provisions. it should be stated that prima facie such pro- fion uob to be
visions ure discriminatory and against the gemeral principle of = o
equality. It may not be improper 10 mention here that, in practice,
the first object of these provisions, namely, 10 give an opportunity
to the authority concerncd to settle the claims, is hardly realised.
Experience of the working of the corresponding provisions in the
Code of Civil Procedure’ has unfortunately shown that, for
reasons into which we need not go, the notice of suii against the
Government or public officer given under that Code is not acted
upont within the ume contemplated by the law. We venturg to
think that the position under the special statutory provisions with
which this Report is concernped is not substantially differemt in

this respect.

23. It may be noted that several reasons weighed with the ﬁ”gf;f{.:;gi“’“
Law Comumission® in recommending deletion of section 80, Civil Reports for
Procedure Code. In the first place, the evidence taken by the Law recommend-
Commission for the purposes of an earlier Report® disclosed that ug selution

in a large majority of cases the Governments or the public officers gﬁg_‘j"f}}“&fﬂ’
made no use of the opporlunity afforded by the section, Deocedure,

Secondly, the same evidence disclosed® that in & large
number of cases Governments and public officers utilised section
80 mainly to raise technical defemces contending either that no
notice had been given or that the notice, though given, did not:
comply with the requitements of the section. Thirdly, the Com-
mission was of the view that in a democrafic country there should
be no distinction of the kind envisaged by section 80 between the
citizen and the State, A welfare State should have no such pri-
viliges as are needed’ by a police State in the matter of litigation,
and should have no higher status than an ordinary litigant in

this respect®.

24, These reasons apply with equal force to the provisions E;';ﬁ-em“;fﬂ?
with which this Report is concerned. provisions in
question.

25, For example, as to section 77, Railways Act {now re-
placed by section 78B)°, mice questions as to the scope of the
section arose in the past. Many of these have been set at rest
Here, we are referring to a few of them, to show how uncertainty
could arise and might cause injustice. Thus, two problems raised

' Seetion 80, Code of Civil Procedure, 1908,

2, 27th Report (Code of Civil Procedare), pages 21,23, parss, 50-52; and also
S4th Reporl.

5. Jdth Report, Vol. T, pages 475-4T6.

1, 14th Beport, Vol. 1, pages 475-476,

s 27ch Reporl (Codes of Civil Procedure) page 22, para 52,
8, Paragraph 4, supra.
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by section 77 were—

(i} Whether the provisions of section 77 applied to cases
of compensation for non-delivery or not', and

(i) Whether under section 77, notice was reguired to be
given to all the railway administrations which had carried
the goods®.

26. No doubt, some of the points have been settled by judicial
decisions or by statulory amendments. But the very fact that such
controversies arose shown the difficulties created by the section.
Unfortunately, there have been occasions where the courts had to
criticise the conduct of the Railway authorities in raising the
defence of want of notice. In one of the Calcutta® cases, for
example, Henderson J.., made weighty though caustic observa-
liong as to the plea taken by the railway. In a Paina case®, in a
very well considered judgment by Courtney Torrell C.J. and Fazl
Ali ., it was pointed out that one of the defences taken by the
railway company was the familiar, though somewhat disin-
genous contention that a claim in writing had not been prefer-
red.

27. In another Calcutta case®, the High Court was constrain-
ed to make the following observations:

“Every step taken by the railway officfals was as im-
proper and as illegal as it ¢ould be, But, far from being
apologetic for their irregular and high handed behaviour they
have sought to escape from their just liabilities by raising
the plea that they have not received the notice of claim, re-
quired by section 77, Railways Act and this plea has been
accepted by a Judge, and a Full Bench of the Small Cause
Court.” ,

28. In a Patna case®, the Full Bench, after referring to a few
cases, observed—

“[n other words, the railway, in order to defeat the
claims of the claimant, does not hesitate to take up un-
attractive disingenuous, if not uncommendable and contra-
dictory, defences.”

1 See now, (L0, in Council v. Mueaddi Lol ALR. 1961 8.C. 725, followed in
Unigh of India v. Mahadeo Lal, ALR. 1965 B. C. 1755.

¢ Bon Sethmull v. DH, Bly., A LR, 1962 8.C. 1870,

8 Srsnthidar Mardol v. Governor (Feneral-in-Council A LR. 164 Cal. 412,
44 CW.N. 240.

4 11K, Reiluny v, Meharaje Kumesht'or Singh, LLI. 12 Pat. 67, 71; ALR.
1933 Pat. 45.

8 Shamsul Hag v. Secrebary of State, A LR, 1931 Cal. 332, 334 (Lord Williams

AN -
8 §.G.-in-Council v. L8, Mills, A LB, 1940 Pat, 347, 351 (¥.B.)
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29. Even some of the more recent cases make interesting
reading, In a Madhya Pradesh case’, for example, while sending
notice under section 77, counsel had, by mistake, sent his office
copy which was unsigned. The Railway challenged the validity of
the notice. Fortunately, the High Court held that this mistake did

not affect its validity.

30. A recent Kerala® case illustrates the difficutty that exists
in relation to interpretation of the words “for carriage by railway™,
and the word *““preferred”, in section 78B,

31. Even in 1969, an objection was put-forth that notice of
claim served on the Refunds Officer was not valid under section
78B°, even though the Ministry of Railways had issued a pamph-
let stating that the Refunds Officer may receive such notices.

31A. The inconvenience caused by such technical plans is, _
thus, apparent. clzmunvamen-

As has been obhserved by one Australian writer* with refe-
rence to an analogous provision jn an Act in force iIn Victoria

(Australia),—

“Numerous indeed are the unfortunates who, through
mistake or for some other reason, bave failed to give the
necessary notice.”

32. As regards the objecl of preventing the making of stale E&:legii?ﬁ:h

demands, that could be achieved by the general law of limitation, jyainat by
and we do not see any reason why there should be special pro- law of limi-
vision requiring the giving of a nolice (or submission of claims) tation.

ta the authority concerned within a specified period, for suits con-

cerning the matiers to which the provisions in question apply,
Moreover, it should be stated that in practice, prospective litigants

will alwavs take care, in their own interest, to give a notice to the

authority concerned before filing a suit.

33. In our view, the inconvenience and injustice caused by Ticonvenienos
. - s . + ' . ' 1€:
the various provisions for ncuce,.outwmgh the possible advantages ,,q injustice.
of those provisions.

33A. We had, before finalising the recommendation, invited
the views of the Ministries concerned. One of the Ministries has Eﬂﬁlﬁf_ﬁ: of
offered the following comments® with reference to section 273, concerned,
Cantonments Act:—

“It is considered that the provision of giving 2 months’ notice
in section 273 affords protection to the Cantonment Board
and its officials and an opportunity to make amends, if neces-

Y Haign of Tadia v, Hemel Choad (1966) MVP. L.J, (Notes) 160, cited it the
Yearly Digest (1066), Col. 2295,

T ign of Tndia v. M's. Labshmi Tertiles, A LR. 1968 Ker, 23,

" Braoke Bond I'ndie (Private ) Lid,, v, Fnio® of Indig ALR. 1869 Cal, 39.
t T.A, Redmand, “Noticea before action” (1864) 37 Aust. 1.7, 3186, 817.

% Ministry of Defenco letter No. 793-C'D (Q & C), dated 18tk April, 1973.
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sary. It does not appear to cause any undue bardship and
injustice to anybaody.”

In the circumstances, the Ministry favours retention of the
provision for notice,

We may, in this connection, reiterate what we have already
stated’, that mandaiory notice does not lead to any practical ad-
vantage and that in practice, if notice is not given, the Court can
award costs.

In the commeni received from the Ministry* concerned with
the Major Port Trusts Act, it is stated that the provision in that
Act, (and similar provisions in the Acts relating to Bombay and
Madras Port Trusty-* are helpful and necessary for the purpose
of obtaining the relevant information and documents from
various quarters in order to settle the cases, if possible, out of
court. In the absence of this provision, it is stated, it would also
not be possible for the Port Trust to gather the required infor-
mation or material in time for defending the suit, if a suit is
ultimately filed. It has been conceded that in some quarters this
provision may not have been properly utilised; but the real remedy
(it is stated) lies in making it obligatory for the concerned officer
of the Department to give a proper reply within the statutory
period or to seek extension of the time. It is, lastly, stated that
the contention that in a democratic country observance of the
distinctions of the kind emvisaged by section 80, Code of Civil
Procedure between the citizens and the State will be invidious, *is
only partly true”, as “the State has to be supreme in order to keep
the welfare of the citizens before it in everything it does. If this

be so, the inclusion or retention of the special provision cannot
be assailed.”

We have given our anxious thought to these points, but we
regret that we are unable to agree. We do not, in the first place,
regard a statutory provision for notice (as a condition precedent
to litigation) as indispensable or necessary in order to enable
Department concérned to collect the material for defending the
suit. In practice, as is well known, the prospective plaintiff does
not usoally rush to court without calling upon the Depariment to
redress the alleged illegatity; if he dares 10 do s0, he runs the risk
of being denied the costs of the suit. Settling the claim can be
done ever after the suit is filed.

Secondly, under the Civil Procedure Code, reasonable time is
allowed to every defendant to file his defence; and if within that
time, he makes a reasonable offer of settlement, the court is not

precluded from taking that into account in exercising its disere-
iion as to Costs.

t Paragraphs 32—33, supra.
¢ Comment of the Ministry of Shipping and Transport dated 3rd May, 1973,
b (5) Section 85, Bombay Port Trusts Act, 1897;

(%) Beotion 110, Madras Port  'Irasts Act, 1805,
A 0f. Paragraph 18, supra. ]

PEH
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Thirdly, as regards the suggested alternafive remedy of re-
quiring the approprale officer to send a proper reply to the
notice within the specified time, or 1o seek extension, we think
that it would hardly be workable. If the officer concerned does
not send a reply, the question of consequences of non-compliance
will arise. Controversics are also bound io arise as 1o whether the
reply sent was adequate, aud so on. The suggested alternative
would hardly be an improvement on the present position.

Finally, as regards the poimi made about the supreme posi-
tion of the State and its duty io secure the welfare of the citizens,
we may stute that what we are recommending does noi, i any
way, come in the way of the performance of that duty.

34, In the light of what is siated above, we recommend that Becommendae
the provisions in guestion, in so far as they require the service of H°on-
notice as a condition preccdent to the institution of a suit or other
proceeding, should be deleted. So much of these provisions as
relates to the periods ol limitation for the institution of suif or
proceeding will, of course. remain unaffected by our recommen-
dation.’

35. We have considered the question whether our recom- Teriod of
mendation, in so far as it affects section 78B Railways Act?, ren- mﬁ“'}f"
ders it desirable (o make any change in the Limitation Act in limit;:io‘:l
respect of the period of limitation for suits for compensation Act, 1963 for
for loss ewc. of goods carried on railway. The Limitation Act, a sait for
1963, Arlicle 30 provided one year as she period of Limitatipn toopensstion
for suits against a carrier for compensation for loss of or injury {ifmﬁz‘; ;‘f“’
to goods. On the recommendation of the Law Commission’, the Deterioration
Limitation Act of 1963 has provided the period of three years* of animals or

as the period of limitation for such suits. goods delivers
od to ba curr-

36. We do not think that any modification of the period ied by Tail-
of limjtation provided in respect of suits against the Railways® is ™"
required. In praclice, there is not much likelihood of stale
demands or dishonest claims, because the normal period of limi-
tation would still apply.

37. Our recommendation will involve—

. . ] Effeot of

{1} repeal of sectu_m 78B. Railways Act, 1890: ;’f:]‘:m‘:}';db:d

(i) repeal of section 273(1), Canlonment Act, 1924 and with veference
consequential re-casting of sub-section {3} of that section;  to sach pro-

(iii) amendment of section 478, Delhi Municipal Corpo- vision.
ration Act, 1957;

(iv) amendment of section 155(2), Customs Act, 1962;
(v) amendment of section 120, Major Port Trusts, Act,

13ce also para, 36-37, infra.
® Pars., 29, swpit.
? Law Commission of India, 3l Report (Limitation Act), pages 30-31, para

¢ Argicle 10, Limitation Act, 1963,
% Article 10, Limitation Act, 1963.
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38. The amendments concerning the above provisions' will
be confined to removing the portion requiring notice, and, as
already indicated,® they will not affect the periods of limitation
specified in the provisions concerned. The actual amendments
will be on the following lines—

(i) Section 78B, Railways Act, 1890 should be re-
pealed;

(i} Section 273(1}, Cantonment Act, 1924, should be re-
pealed and section 273(3), Cantonmenis Act, should be re-
vised as follows: —

“(3) No suit against any Board or against any member
of a Board, or against any officer or servant of a Board, in
respect of any act done, or purporting to have been done, in
pursuance of this Act or of any rule® or bve-law made there-
under, shall, unless if is a suit for the recovery of immovable
property or for a declaration of title therevo, be institured
after the expiry of six months from the date on which the
the cause of action arises.”

(iit) Section 478, Delhi Municipal Corporation Act, 1957,
(66 of 1957), should be revised as follows:—

“478. (1) No suit shall be instituted against the Cor-
poration or agaipst apy municipal authority or against
any municipal officer or other municipal employee or
against any person acting under the order or direction of
any municipal authority or any municipal officer or other
mumc1pa1 employee, in respect of any act done. or pur-
porting to have heen done, in pursvance of this act or any
rule, regulation or bye-law made thereunder, .

after the expiry of six months from the date on which the
cause of action arises.

(2) Nothing in sub-seciion (1) shall apply to a suit
for the recovery of immovable property or for a declara-
tion of title thereto

.....................

{iv) Section 155(2) of the Customs Act, 1962, should be
revised as follows—

2} No proceeding other than a suit shall be com-
menced against the Central Government or any officer of
the Government or any officer of a local authority for

1 Para. 37, supra.
! Pars. 35, aupra.

8 The amendmant is confined to the requirement of notice, and  does not
purport 50 deal with the conflict of decisions 88 to the meaning of the words “in
pursuance of”,
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anything purporting to be done in pursuance of this Act,
............ after the expiration of three months from the
accrual of the cause of action for such proceeding.”

fv) Section 120 of the Major Port Trusts Act, 1963 shouid
be revised as follows: — )

*120. No suit or other proceedings shall be com-
menced against a Board or any member or employee
thereof for anything done, or purporting to have been
done, in pursuance of this Act ............ after six months
after the accrual of the cause of action.”



Saction 77

g
APPENDIX

History of section 71, Railways Act, 1890

Section 77 of the Railways Act corresponded to an executive
order’, which provided for notification of claims to refund of over-
charges and compensation for loses etc.? in respect of goods carried
by railways.

At the time when the Indian Railways Bill was under con-
sideration, it was observed® with reference to Clause 77—

“This validates the Bill of a rule at present of a very
doubtful legality. One would date the six months period from
the date on which the overcharge was intimated, or the loss,
destruction or deterioration became known to him. Might the
rule not be made subject to ‘reasonable and sufficient cause'
for delay?".

It may also be noted that when the Bill, was under considera-
tion, certain authorities suggesied* (in the correspondence on the
Bill) that the period of six months was too long: and that 2 months
was sufficient to claim the refund of overcharges or compensation
in respect of animals and goods.*

There was a comment from s Lieutenant Governor® to the
effect that the Railway Administration should be similarly debar-
red from recovering undercharges from the public unless the
claim is made within 6 months.

1 U.0. Reg. No. 3874 of 1832,

1 Informatinn taken from the file relating to the Indian Raflways Bill, Legis
Iative papers relating to Aot 9 of 1890, marginal note againet clanas 77 of the Bil
Natjonsl Archives).

¥ Govarnment Advooste, Punjab, vide Govrnment of India, Legialative De-
partment Office Memorandum No. 387, dated 13-2-1350 1CL No. 1712 R.T.). refee
red ta in the papers in the fila relating to the Indian Railways Bill; Legislativ
Papers relating to Act 9 of 18390 (National Archives).

* (=) Board of Directors, Bangal and North-Western Railway, Col, No. 887, dated
21-2-1889 (General No. 3701 E.T.); and

(5) Agent and Chisf Engineer Rehilkhand and Human Railway, Col. No. 274
§. dated 27.10-1838 (Cl. Ne, 436% R.T.), and

(¢} t, D.N.R, wide Congulting Engineer, Lucknow No. 2270, dated
9.12-1888 (CL. No, 14720 R.T.).

& Information taken from the Ble relating to the Indisn Railway Bill; Legis-
Iative Papers relating to Aet 9 of 1890 (National Arehives),

® Lisutenant Governor, Government of Bengal No. 26442, dated 27-11-1389
(CL. No. 11846 R.T.). Information taked from fils relating to the Indian Rail-
ways Bill, LegislativePapers relating to Act 9 of 1800 (National Archives).



18

There was also a comment by the Manager of a Railway.
that just as, by section 77, the public are debarred from obtaining
a refund of an overcharge, unless the claim is preferred within 6
months from the date of delivery, the Railway Administration
should also be debarred from recovering overcharges from
public unless the claim is made within 6 months.?

These comments do not, however, scem to have carried
much weight, and the clause was passed without substantial
change on the points raised.

We should, before we part with this Report, place on re-
cord our warm apprectation of the assistance we have received
from Shri Bakshi, Member-Secretary of the Commission, in
dealing with the problem covered by the Report. As usual, Shri
Bakshi first prepared a draft which was treated as a Working
Paper. The draft was considered by the Commission point by
point, and, in the light of the decisions taken tentatively by the
Commission, Shri Bakshi prepared a final draft for considera-
tion which was after elaborate discussion approved by the Com-
mission. Throughout the study of this problem, Shri Bakshi ook
an active part in our deliberations, and has rendered very valu-
able assistance to the Comimission,

P. B. Gajendragadkar— Chairman
V. R. Krishna Iyer
P. K. Tripathi

Members
S. S. Dhavan

S. P. Sen-Varma
P. M. Bakshi— Member-Secretary

New Delhi.
the 7th May, 1973.

1 Manager and Engineer-in.Chief, Thirhout State Bailway, No. 5336, date
23.7.338% {C1. Ko. 075 B.T.).

2 Tnformation taken from the file, relating to the quian Railways Bill, Legia.
lative papers relating to Act % of 1580 {Wational Axchives).
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