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LAW COMMISSION OF INDIA

‘A’ Wing, Shastri Bhavan,
New Delhi-1.

May 21, 1974.

1 have great pleasure in forwarding herewith the 60th Report of the Commission on the
General Clauses Act-

As the Commission has pointed out in the first Chapter of the Report, a draft Report on
the subject, containing tentative proposals, had been prepared by the previous Commission and
circulated for comments to State Governments, High Courts, Bar Associations and other inter-
ested persons and bodies. Replies had been received in response to the said draft; but, no fur-
ther action was taken by the previous Commission and no report submitted in that behalf.

As you are aware, after the present Commission was constituted, it was engaged in dealing
with more urgent work and when that work was completed, it decided to take up the present
subject for study. A fresh draft Report on the subject was then prepared by the Member-
Secretary, Mr. Bakshi for discussion. This draft was fully considered by the Commission and
in the light of the discussion, it was revised and ultimately finalised. While doing so, the
comments received on the earlier draft have been duly taken into account.

The Commission hopes that the recommendations made in the present Report would help
rationalise some of its important sections and clarify the law by removing ambiguities where
they existed and recommending the addition of ccrtain new sections.

Yours
Sd/-
P. B. GAJENDRAGADKAR
Hon’ble Mr. H. R. Gokhale,
Minister of Law, Justice & Co. Affairs,
Government of India,

New Delhi.



CHAPTER 1
PRELIMINARY

1.1. This Report deals with an enactment which is not confined to a particular branch
of the law, but applies to all its branches. It is concerned with the General Clauses Act,
1897.

1.2. Revision of the General Clauses Act was referred to a previous Law Commission in
1959 by the Ministry of Law! (Legislative Department). The Commission commenced a study
of the subject, and had to consider one important preliminary question® relating to the effect
of revision of the Act on the operation of article 367(1) of the Constitution. This question
was, after considerable discussion, settled, and the way was cleared for proceeding with a
revision of the Act. In due course, a draft Report containing tentative proposals on the subject
was prepared, and approved for circulation, and circulated by the previous Commission for
comments to State Governments, High Courts, Bar Associations and other interested persons
and bodies.

But the work of finalising the draft Report was not concluded and so, the report on this
subject was not forwarded by the Commission to the Government.

Since this problem has remained with the Commission for quite some time, we thought
that we should now take up the task, as the more urgent matters, which claimed our attention
during the last two years or more, have now been dealt with, and our Reports in respect of
them have been forwarded to the Government.

The Member-Secretary to the Commission prepared for our consideration a fresh draft
Report, after a study of the Act and also after taking into account the comments received on
the proposals of the earlier Commission. This draft Report was treated by us as a working
paper for our discussion.

We ought to add that we have examined the Act section by section, and have considered
the question whether any section requires to be amended or revised, or any new provision
requires to be added.

1.3. The objects of the Act are several, namely, (1) to shorten the language of Central
Acts ; (2) to provide, as far as possible, for uniformity of expression in Central Acts, by giving
definitions of a series of terms in common use; (3) to state explicity certain convenient rules
for the construction and interpretation of Central Acts; and (4) to guard against slips and
oversights by importing into every Act certain common form clauses, which otherwise ought
to be inserted expressly in every Central Act. Of course, in the above statement, when we
refer to Central Acts, we also include Regulations and Ordinances, and statutory instrument:
made under Central Acts, Regulations and Ordinances. :

1.4. The General Clauses Act, thus, makes provisions as to the construction of General
Acts and other laws of all-India application. Its importance, therefore, in point of the number
of enactments to which it applies, is obvious. :

1, 28th September, 1959.
1, Para 1.27 to 1.31, infra.
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Much more, however, can be said about the importance of an interpretation Act, which
has been called the “Law of all laws”. In so far as certainty in the application of the law is a
desideratum itself, an interpretation Act seeks to introduce that certainty, in the limited sphere

in which it operates.

1.5. Onc of the objects of the Act, as already pointed out above, is to shorten the language
of statutes and to achieve, as far as possible, uniformity of expression in such language. Its
importance is evident from what Bentham said?:

“The language of error is always obscure and indefinite. An abundance of words
serves to cover a paucity and a falsity of ideas. The oftner terms are changed,
the easier it is to delude the reader. The language of truth is uniform and
simple. The same ideas are always expressed by the same terms.”

But for the control exercised by the General Clauses Act over statutory language. it would
have been a “frec for all” affair so far as the use, meaning and interpretation of words and

language in our statute law are concerned.

1.6. It is desirable, in this context, to emphasise the importance of statute law today. It
was towards the end of the last century, that the present General Clauses Act was enacted ;
statute law did not then possess, in its volume and range, the importance which it now possesses,
though, of course, much of the lawyer’s law had been codified in India by that time. Since
1897, the number of statutes and statutory instruments has multiplied every year. As the
position stood towards the end of 1971, there were about 700 Central Acts of permanent
duration, and the number of statutory instruments issued under these Acts would run literally
into thousands. Litigation involving questions of statutory construction, constitute now the bulk
of the total litigation in India. It is, therefore, obvious that an enactment which is intended
to deal with the process of interpretation of statutes, is now of much greater importance than it

could have been in the last century.

1:7. Pound has called attention to the fact that legislation is the principal characteristic
and means of growth in mature legal systems®. As has been observed® National development,
as we understand it in the world today, involves a vast amount of governmental planning “and
programming, not only to expedite the process of development, but to direct their course along
desired lines. A great volume of legislative enactments is required to validate plans and
programmes and the actions necessary for their implementation. For these reasons, enacted or
statutory law has acquired predominant importance in modern developing nations.”

“Taken by itself, statutory law, that is, law consciously and purposely adopted to meet
social needs as they arise, is certainly a higher stage of legal development than customary law.
....Not a few of us may look forward to a time when with us, as with most other Western

Nations, practically all law shall be statutory*.”

The importance of increase in the tempo of legislative activity was stressed, in the United
States, by the late Justice Felix Frankfurter. He pointed out that the proportion of cases
coming before the United States Supreme Court which did not involve statutory issues had
fallen from 40 per cent in 1875 to 5 per cent in 1925, and almost to zero in 19473, ’

1. Bentham Theory of Iegislation (Hildreth’s Edition), 1904, page 87. N
. Pound, “Sources and Forms of Law”, (1946) 22 Notre Dame Lawyer 1, cited in Sands, ““Statutory Construction
and National Development,” (1969) 18 1.C.L.Q. 206.

. Sands, “Statutory Construction & National Development™, (1969) 18 .C.L.Q. 206, 210.
. Ernest Bruncken, “The Common Law and Statutes”, (1920) 29 Yale L.J. 516, 522.

5 , S Reflections on the Reading of Statutes’’, Sixth Annual Benjamin N. Cardozo Lecture deli-
' 5;?2}1‘ f‘;uCrftg:e th(e):rgfssociation of the Bar of the City of New York, March 18, 1947; (1947) 2 Record of the Assn,
of the Bar of the City of New York, No 6 (1947) ; 47 Columbia L. Rev. 527 ; quoted by Sands, “Statutory

Construction and National Development’” (1969) 18 .C.L.Q. 206, 210.
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1.8. It should be pointed out that legislation has not been regarded always as a mere
supplement to, or taking out of common law or customary law. On the contrary, an older view
was that enacted law was the normal type, and customary law a mere makeshift to which men
resorted, for want of enactment, to prevent a failure of justice. Roman law after Justinian was
a body of enactments, and this idca is very prominent from the sixth century to the rise of the
school at Bologna in the twelfth century.?

The Roman Jurist Gaius? classificd statutes as one form of “law”, and Justinian’s Corpus
Juris was, as legislation of the Emperor, regarded as binding statute law for centuries on the
continent. For some time, even a view prevailed that the rules of the common law had their
origin in forgotten statutes.® It was the rise and development of vigorous body of judge-made
Jaw in the King’s courts, and the paucity of legislation from the time of Henry the 2nd until
Henry the 8th, which rendered Jegislation unimportant in the growing period of the English legal
system.*

1.9. The tide has now turned again. In any modern society with an aspiration for the im-
provement of the conditions of the life of the people, legislation is par excellence the source of
law. Therefore, importancc of the Generai Clauses Act, having regard to the growing impor-
tance of legislation in society, is obvious.

Maine put the matter lucidly when he stated® :

“The capital fact in the mechanism of modern states is the energy of legislatures.” As the
development of law goes on, the function of the judges is confined within growing limits; the
main source of modifications in legal relation comes to be more and more exclusively the
legislature.®

We are making these observations in order to emphasise the importance of the General
Clauses Act.

1.10. Tt is not, of course, implied that the General Clauses Act, or, for that matter, the Inter-
pretation Act of any other country, codifies all the ‘rules’ of statutory interpreation. The so-called
rules of interpretation are really in the nature of guide-lines,” and are not to be treated as
mathematical formula. In fact, even the definitions contained in the General Clauses Act (and

“many of the general rules of construction which are incorporated in it) apply only where the context
does not otherwise require. This shows that the Act itself does not purport to treat rules of con-
struction as categorical imperatives.

1.11. Even so, the value and utility of thc General Clauses Act is considerable, because
it not only constitutes the reference book of the judge when dealing with statutes, but serves
as the draftsman’s labour-saving device. It lays down rules which would have been tedious to
repeat in every statute, thus shortening the language of legislative enactments.

The aspect of shortening the language has been emphasised again and again in the speeches
relating to the General Clauses Act, 1868 and General Clauses Act, 1897, in the course of the
legislative proceedings. It has also been referred to by the Supreme Court.®

. Pound, “Common Law and Legislation” (1907-1908) 21 Harvard Law Review 383, 388.

., Gaius L. 2.

. Janka, Law and Politics in the Middle Ages, p. 1.

. See Pound, “Common Law and Legislation’, (1907-1908) 21 Harvard Law Review 383, 389.

. Maine, Early History of Institutions, Lect. xiii, cited by Pound, Common Law & Legislation (1907-1508) 21
Harvard Law Rev. v, 383, 402. .

. Sidgwick, Elements of Politics, 2 ed.
. See also para 2.8, infra.
8. Subramaniamv. Official Receiver, AJLR. 1953 S.C. 1.

15-MofLaw/74—2
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1.12. The importance of simplification in language should not be under-estimated.  As
has been observed by the Canadian Law Commission:?-?

“A part of the task (of Law reform) involves making the laws more understandable
and more meaningful to the average citizen. Thus, a specific effort must be
made, not only to improve law in its substance, but to reduce legal complexity
and technicality. This will require a study of topics that, on the surface, may
appear technical, but that, in fact, affect, in telling ways, the realisation through
law of the aspirations of the average man and woman for fair treatment for

themselves and for others.”

1.13. A few other points of a general nature may now be dealt with. It may be con-
venient to begin with the history of the Act. It would appear that the idea of having a device
for shortening statutes could be traced to Bentham and to those who took up the criticism of the

legal system made by Bentham.*

1.14. Tn England, the first interpretation Act, known as Lord Brougham’s Act, was passed
as far back as 1850. In 1889, the Act was replaced by the Interpretation Act. This Act is
the source of subsequent Interpretation Acts, not only in England, but also in other countries

of the Commonwealth.

1.15. The provisions of Lord Brougham’s Act,* with a few additions, were adopted in
India, and enacted as the General Clauses Act, 1868 (1 of 1868). A Bill on the subject had
been conceived of much earlier, but it could not be prepared for various reasons, chief among
them being the impression that such a Bill might possibly be suggested by the Indian Law
Commissioners.? Ultimately, the Bill leading to the Act of 1868 was drafted by Whitley Stokes.
In drafting the Bill, Stokes drew not only upon the earlier English statutes on the subject, but
also upon the illustrations of rules of construction prepared by Arthur Symonds.®

The Act of 1868 was of a measure of a limited character. It was incomplete; but, in so
far as the ground covered was concerned, it worked “fairly well”. It considerably shortened the
language of subsequent Central Acts. Its utility made the legislative Department think of mak-
ing useful additions to it. A supplementary General Clauscs Act was later enacted as the General
Clauses Act, 1887 (1 of 1887). This Act was drafted by Sir C. Ilbert. Ilbert described the
process by which he arrived at the list of additions proposed, in the following words.”

“The additions which I propose to make are based on personal experience during the
last few years. I have had a list prepared of the special definitions inserted in
Acts of Council and I find on examination of this list that there are some dozen
or so of these definitions which might with advantage be generalised and added
to the list contained in the Act of 1868.

I also propose to generalize certain provisions which have so frequently recurred in
RS

recent Acts as to have become what conveyancers call ‘common form’ .

1.16. In 1889, a comprehensive and consolidating Act on the subject was enacted in
England. Our General Clauses Act, 1897, is largely modelled on that Act. Tt consolidates
the two earlier enactments of 1868 and 1887, and includes a few new provisions taken from

the (English) Interpretation Act, 1889.

. Law Reform Commission of Canada, Research Program 1, (March 1972) page 7.
. See also para 2.6, infra.

. Carr, “The Mechanics of Law-making®, (1951) Current Legal Problems , page 122.
. Para 1.14, Supra.

. Gazette of India, August 24,1867, page 1220.

. whitley Stokes Anglo Indian Code (1887) Vol 1, page 485

. Legislative proceedings (1886), page 305
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1.17. Every State has its own General Clauses Act,! which applies to State Acts. The
lead in this matter was taken by the former Presidencies of Bombay, Bengal and Madras. The
earliest Act on the subject was Bombay Act 10 of 1866. The first General Clauses Act in
Madras and Bengal was enacted in 1867 (Madras Act 1 of 1867 and Bengal Act 5 of 1867).

1.18. The Central Act of 1897 has stood the test of time. Its value in avoiding super-
fluity of language in statutes has bcen commended by courts. There can be no better testi-
mony of ity utility than the fact that courts have, on considerations of equity, justice and good
conscience, thought fit to extend its principles not only to subordinate legislation,? but also to
private documents.®> The Act has also served as a model for all States General Clauses Acts.
Lastly. the Act has been expressly applie.. to the interpretation of the Constitution* by article
367 of the Constitution.

1.19. Since the passing of the Act, however, far-reaching changes have taken place in this
country. The constitutional sct-up has altered completely after the attainment of independence,
and the volume of legislation has increascd considerably. The range and variety of the new
legislation has given risc to substantial changes in legislative practice. The quantity of sub-
ordinate legislation has also assumed large proportions. Some provisions of the Act of 1897
have come up for judicial consideration. A few of them have given rise to conflict of views.

No large-scale revision of the General Clauses Act has so far been undertaken. Certain
minor amendments were made by the amending Acts of 1903 and 1936. In addition, by various
Adaptation Orders, the Act was, from time to time, amended to bring it in conformity with
Government of India Act, 1935 and with the Constitution. But the scope of such amendments
was necessarily limited. Time has come when the Act should be completely reviewed, so as
to bring it in line with the fundamental constitutional changes and the new trends in legislative
practice.

1.20. Before making our detailed recommendations for revision of the Act, we consider
it necessary to examine a few preliminary questions. One such question relates to the form which
the proposed changes should take. The basic question is whether there should be one interpreta-
tion Act, or whether there should be two Interpretation Acts. Need for making a choice in this
respect arises because a view has been put-fourth that the present General Clauses Act should
continue for the interpretation of the existing Central Acts etc. and a new full-fleged interpretation
Act should be proposed for the interpretation of Central Acts etc. to be enacted hereafter.

In this connection, we may note that in the proposals for revision of the Act, circulated
by the earlier Commission,® one suggestion was that there should be two-Acts.—the present
Act may be preserved for existing Central Acts etc. and a new Interpretation Act may be enacted
to apply to new enactments. But it should be added that the Commission had no opportunity
of taking a final decision in the matter; and, in fact, because of its pre-occupation with urgent
work, the matter remained undisposed of when the term of the Commission came to a close.

1.21. We have carefully considered the matter in all its aspects, and are inclined to take
the view that the simultaneous existance of two interpretation Acts is likely to create unnecessary
complications. Citizens as well as lawyers will be required to make themselves tamiliar with both
the Acts, for a considerable time to come, because it is unlikely that all the existing Central Acts
will be removed from the Statute Book within a reasonably foreseeable future. Diversity of judi-
cial interpretation in respect of two sets of identical provisions may also create problems, and

1, See para 1.33,in fra also.

2, Para 12.22 to 12.26, infra.

3, Para 6.21 A and 6.22, infra.

4. Article 367 of the Constitution, para 1.27, infra.
5. Para 1.2, supra.
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such diversity will harm the uniformity of the law. It would, thus, be a serious anomaly if the
Statute Book were to have two General Clauses Acts for the interpretaticn of Central Acts. ‘

No doub:, the initiation of a totaily new interpretation Act (with only prospective effect)
has an advantage inasmuch as the redical changes will not apply to existing Acts. But the same
object could, in a fair measure, be achieved by suggesting new provisions for incorpration in
the present Act, at the same time making those new provisions prospectivel. The proposals for
having two Acts does not, in this respect, have any peculiar merit.

1.22. It may be stated that though, during the period since 1868, there were different Cons-
titution Acts in force at different times, yet Central Acts passed since 1868 have a certain amount
of homogenecity. Hence, it is logical to have one Act for their interpretation. As regards the
new provisions to be inserted in the Act, care is being taken to ensure that such of them as are
likely to create any difficulty will be prospective only. For all these reasons, we think that the
alternative of having one Act, is not likely to create any serious practical difficulty. In any
case, the advantage of having one Interpretation Act for all Central Acts far outweighs the slight
disadvantage that certain difficulties may possibly arise in a few odd cases in discerning which
provisions apply to which Central Act.

1.23. There is another preliminary question to be considered. Assuming that there is to
be one Interpretation Act? what should be the form which the proposed legislation should take ?

The new legislation can possibly take one of the following forms :—

(i) An amending Act; or

(ii) A new Act which will apply to all Central Acts, whether passed before or after
the commencement of the new Act.

1.24. We prefer the first course, namely, an amending Act. The General Clauses Act, 1897,
alreadv makes a distinction between (a) Central Acts made after the 3rd January, 1868 (the
date of commencement of the General Clauses Act, 1867); (b) Central Acts and Regulations
made after the 14th January, 1887; and (c) Central Acts made after the 11th March, 1897 (the
date of commencement of the Act of 1897). To these categories will be added one more cate-
gory, namely, Central Acts and Regulations made after the commencement of the amending Act.
This may appear to be complicated; but it cannot be avoided. The complicated structure is
already there in the existing Act. What the amending Act will do is only to add one more cate-

gory.

1.25. This disposes of the preliminary questions. So far as the revision of individual sec-
tions of the Act is concerned, we have borne in mind a few broad considerations which we may
now mention. In the first place, where a particular section of the Act has led to a conflict of
decisions, or other difficulties of interpretation, we have tried to settle the law. Secondly, apart
from such conflict or difficulties, where the particular provision was found to be juristically
wrong3, we have tried to set right. Thirdly, we have recommended the addition of new
provisions* where the gap in the existing law was found to cause difficulties in practice.

1.26. 1t will be apparent from the following Chapters of this report that the recom-
mendations that we have made are not numerous or radical. This is a tribute to the draftsman-
ship of the present Act, which has stood the test of time for three quarters of a century.
Oa the whole, the provisions of the Act have caused no scrious difficulty’. No doubt, a

|

. See para. 1.22, infra.

. Para 1.22, supra.

E. g., section 3—*“affidavit”.

. E.g., the proposed provision as to temporary Acts, Chapter 7, infra.

. See para. 1.18, supra.

[
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certain amount of technical language is bound to rccur in an Infcrpretation Act. as the subject-
matter deals with abstractions familiar to lawycrs but rot to laymen. Onre cannct, therefore.
expect here the excellence of limpid language found in, say, continental Codes, and in some

I of our own laws.

However, at some places, the legislative style was tortured! and left scope for improvement.
We hope that in the recommendations made by us, we have been able to arrive at a statement of
law which, on the whole, can be described as clear, simple and precise

1.27. There is a constitutional question which we would like to dispose of at the outsct,
It concerns the interpretation of the Constitution, and can be appropriatzly mentioned in connec-
tion with the revision of this Act. The question?® ariscs, mainly, from the language of article
367 of the Constitution, which reads as follows :—

“Unless the context othcrwise requires, the General Clauses Act, 1897, shall, subject
to any adaptations and medifications that may be made thercin under article 372,
apply for the interpretation of this Constitution as it anplies for the interpretation
of an Act of the Legislature of the Dominion of India.”

Since this article refers to “an Act of the Legislature of the Dominion of India”, the query may

¥ be raised if it is permissible to modify or revise the General Clauses Act, lest such modification

%

or revision should introduce complications in the literal application of article 367. In other words,
the question is whether amendments concerning the existing General Clauses Act. in so far as the
Act applies to Central Acts, would, in any mannecr, dislocate the operation of that Act in r=lation
to the Constitution. That is the question to which we address ourselves.

1.28. It appears to us that there should be no such difficulty. Any amendments, additions
or deletions which may be made in the General Clauses Act, 1897, would not afiect the Consti-
tution. Interpretation of the Constitution will continue to be governed by the General Clauses
Act, as in force immediately before the Constitution’. The Act cannot be so repealed or
modified as to affect the interpretation of the Constitution.

1.29. It may be stated that the concluding words in article 367—*as it applies tor the inter-
pretation of an Act of the Legislaturc of the Dominion of India”,—were added in the Constituent

* Assembly, by an amendment moved by Dr. Ambedkar, who thus explained their utility*:

>

“The point is this, that the General Clauscs Act applics to Acts, Regulations 2nd Ordi-
nances. It is, therefore, necessary to say to which class of these laws this will
apply. That is the reason why the amendment is proposed.”

Shri T. T. Krishnamachari made the position clear :

.......... what we want is that only those particular portions which refer to Acts

. should apply, so far as this particular clause is concerned.”

The concluding words of article 367 do not, therefors, mean that the General Clauses Act
- should be preserved for all times in its pre-1950 form. The Act can be revised or modified;
but the unmodified Act will continue to govern the interpretation of the Constitution.

1.30. Will section 8 of the General Clauses Act, which provides that when an enactment
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1. E. g.section 6A, para 6 .10, infra.

2. Agtzll1 very early stage of consideration of this Act before a previous Law Commissior, this query was dealt
with. .

3. Subject to adaptations made under article 372 of the Constitution.
4, Constituent Assembly Debates, Vol. IX, Part I11, pages 1€41-1€42, diccussicr relating to article 3C2Q).
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“unless the context otherwise requires” (in article 367)! mean that the General Clauses Act,
section 8, is to be excluded. FEven by its terms, section 8 of the General Clauses Act will not
apply to the Constitution, because expression “enactment” (which occurs in section 8) would
not take in the Constitution, which is not an “cnactment”. The Constitution is supreme and is,
in fact, the foundation of all enactments. )

1.31. Our conclusion, therefore, is that the revision or amendment of the General Clauses
Act, 1897, will not, in any way, affect the operation of article 367; and the General Clauses Act,
[897 as it stood immediately before 26 January, 1950 (subject to adaptations made under the
Constitution) will continue to apply.

1.32. In many countries, Acts similar to the General Clauses Act are called Interpretation
Acts. But, as the provisions of the General Clauses Act (whether relating to definitions and
meanings of words and terms or dealing with construction and interpretation) are, so far as may
be necessary, common to every Central Act, the title “General Clauses Act” is not less appro-
priate than the title “Interpretation Act”. For ihis reason, and also because this title has been
in vogue for more than a century, we do not recommend any change therein. The Supreme
Court had perhaps, this in mind when it observed in the case of Chief Inspector of Mines &'
K. C. Thapart: '

“Whatever the General Clauses Act says, whether as regards the meanings of words org
as regards legal principles, has to be read into every Act to which it applies.”

1.33. It may also be noted that though Act does not, in terms apply to State laws, it is
evident that the State General Clauses Acts should conform to the General Clauses Act of 1897,
for, otherwise, divergent rules of construction and interpretation would apply, and. as a result,
great confusion might ensue. Thus, excepting a few provisions in the Central Act, such as
those contained in section 5, nearly all its remaining provisions are as appropriate for State
Act and Ordinances as for the Central Acts and Ordinances and. have, in fact, been adopted
in all the State General Clauses Acts. The result has been that a certain amount of uniformity
has been achieved in the language of the entire body of statute law of this country.

1. Para 1.27, supra.
2. Chief Inspector of Mines v. K.C. thapar,(1961) 2 S.C.A. 86, 89; AIR 1961, SC 838, 843 (Das Gupta).



CHAPTER 2
STATUTORY INTERPRETATION

2.1. In this Chapter, we propose to refer to certain general aspects of statutory interpreta- Introduc-
tion. tory.

2.2. Interpretation is as old as language. Elaborate rules of interpretation were evolved Interpreta-
even at a very carly stage of the Hindu civilisation and culture. The rules given by Jaimini, the ;‘SO r(l,ld as
author of the Mimansat Sutras, originally meant for the Srutis, were employed for the interpreta- language.
tion of the Smritis also. All the commentators and writers of Nibandhas invariably adopted these
canons of interpretation for their own purposes, so much so that these interpretations or comments
sometimes became more difficult and abstruse than the original texts commented upon!. K.A.

Nilkanta Sastry, a distinguished scholar, has observed?:

>
“With reference to the system of Jaimini (Mimansa) it has for its main object, the
determination of doubtful points in the elaborate rituals enjoined by the Vedas
by discussion and interpretation. It raises and answers, incidentally, some ques-
tions of great interest.”

The importance of avoiding literal interpretation has also been stressed in one of the ancient
text books? :

“Merely following the texts of the law, decisions are not to be rendered, for, if such
decisions are wanting in Equity, a gross failure of Dharma is caused4.”

The Bhavishya Purana® has an apt verse dealing with the rule to be followed for the resolu-
tion of conflict between Smriti and Artha as well as for the resolution of inconsistency between
the rules of the Smritis themselves.

And Kalidas has described, in ringing words which have become immortal, the indissoluble

, link between “word” and “meaning®”.

. According to Narada’, when Smritis and Artha Sastra are inconsistent, the presumption
of Arthasastra is superseded by Smritis®. In case of mutual inconsistency, however, that rule
is authentic which is in accord with equity®.

2.3. Interpretation, thus, is a familiar process of considerable significance. In relation to Interpreta-
statute law, interpretation is of importance because of the inherent nature of legislation as a :Ittglut(e)i-
source of law. The process of statute making and the process of interpretation of statutes take Iinportance
place separately from each other, and two different agencies are concerned. An interpretation -

Act serves as the bridge of understanding between the two.

1. U.C. Sarkar, Epoche in Hindu Legal History (1958), page 167.

2. K.A. Nilakanta Sastry, ‘“‘Mimamsa Doctrine of Works’* (1921) Indian Antiquary p. 211.
3. Brihaspati.

4. Faeq aramfae 7wy fz b afadd frardg swafy: wond

5wy faday gqmeEer aaaq aweg g g fafa el wlasga

6 arraifaa: duaqy arrewfanad s fat a3 iR oY

7. Narada Ch. 1, verse 40. )

8. Translation by Dr. Ludo Rocher, Vyavahar Chintameni of Vachaspati (Chent.1956).
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Judicial determination of questions of law requires the use of materials of various types,
depending on the nature of the question. In the interpretation of statutory provisions the material
used will naturally have a sharply legal character, as distinct from the application of a general
common law doctrine where it may have a more diffused character. In statutes, greater precision
is, therefore, required. The process of interpretation is more legalistic and makes more inten-
sive use of the legal technique in statutory interpretation, as contrasted with the application
of common law rules.

2.4. No idea is cxactly what it appears in the linguistic form in which it is expressed®.
There is always something which is behind the linguistic form, and which goes deeper: and it
is the function of interpretation to sec that this is made explicit. In this process (which is a
process of finding out), we come to grips with the subject in all its wealth of inter-relations, and
with particular aspects which, perhaps, we never suspected to cxist, though they are closely bound
up with the ideas.

2.5. In this process of interpretation, several aids arc used. They may be statutory or non-
statutory. The former category (statutory aids) is illustrated by the General Clauses Act, and
by specific definitions contained in individual Acts, as also by certain provisions of a general
nature which are, for example, contained in the Indian Penal Code®, and are relevant to the cons<
truction of penal enactments. The latter is illustrated by common law rules of interpretation (in-
cluding certain presumptions relating to interpretation), and also by case-law relating to the in-
terpretation of statutes. '

Holland® has dealt with the function of interpretation at length. For the present purpose, it
is sufficient to mention that he has drawn a clear distinction between “authentic” interpretation
on the one hand and other aids to interpretation, on the other hand.

2.6. An interpretation Act is, thus?, one of the aids to interpretation. The primary pur-
pose of an interpretation Act is to standardise the interpretation. The importance and utility
of this aspect should not be under-rated. The avoidance of uncertainty as to the meaning of
statute law helps the average citizen, by reducing the scope for ingenious argument. It is,
therefore, an effort to simplify and “demystify” the substantive law5.

27. Tt is obvious that all “rules of interpretation” cannot be codified. Some rules are only
guidelines, as we have already stateds. A suggestion was made by the later Professor Acharya
in his Tagore Law Lectures on Codification in British India?, that the scope of the General
Clauses Act should be extended so as to make it a comprehensive code on the interpretatiom
of statutes. This suggestion is, mo doubt, attractive at first sight; but a close scrutiny will
reveal its impracticability. It is not possible to incorporate, in an Interpretation Act, the
rules of interpretation enunciated in the text books on the subject. One of the main reasons for
having an Interpretation Act is to facilitate the task of the draftsman in preparing parliamentary
legislation. The courts also have recoursc to Interpretation Acts to interpret statutes ; but they
do not confine themselves to these Acts. They certainly take the aid of accepted rules of
interpretation as laid down in decided cases.

Moreover, a certain degree of elasticity is necessary in this branch of the law. Rules of
construction of statutes are not static. Aims and objects of legislation will be better served
by appropriate judicial interpretation of the law, rather than by rigid provisions in the laws
themselves. At present, Judges have a certain amount of latitude in the matter, which enables

Paule Preire’s article in 1970 Seminar “Tomorrow began yesterday’’ (Educ. International).
. Chapters 2 to 4, Indian Penal Code.

. Holland on Jurisprudence.

. Para 2.5, supra.

. Sce also para 1.8, supra.

. Chanpter 1, supra.

. Acharya, Codification in British India, pages 189, 191.
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them to do justice, after taking into consideration the nature and character of each statute. If
the rules of construction are given a statutory form, the consequential rigidity in this branch of
the law is likely to do more harm than good.

2.8. For example, the maxin—*“Expressio unius exclusio alterius”—has been thus commen-
ted upon by Max Radin! :

“So far from being logical, as some courts have called it, it illustrates one of the most
fatuously sumple of logical fallacies, the ‘llicit major’, long the pons asinorum of school-boys2.
And yet, in a widely used cyclopaedia® there are at least seven hundred cases cited in which
the maxim has been applied or explained.

“It has been called an axiom by the House of Lords, and it has been said of it that no
maxim is of more general and uniform application.! Yet, in the same case in which the House
of Lords called it axiomatics, it was disregarded ; and the first case of its ‘application’ cited
in the Corpus juris is a case in the United States Supreme Court in which it was rejected.”®

How various and variable such considerations are is graphically illustrated by a collection
of the various canons of construction by Karl Llewellyn and Charles Driscoll’. Each rule of
construction of statutes, it is stated, is answered by a counter-rule. Each thrust is met by a
parry.

Some rules of law can be fixed and certain, but it is clear, as Aristotle realised®, that there
is a “whole class of matters which cannot be decided. ...properly by rules of law”. To meet
this difficulty®, “Law trains the holders of office expressly in its sprit, and then sets them to
decide and settle those residuary issues ‘as justly as in them lies%”.

2.9. Statutes are thc expressions of the will of an authority constituted by society to announce
general obligatory legal rules. The binding force of statute law attaches to the formula in which
the law is expressed!l. The task of interpretation of a statute is of extracting, from the formula,
all that it contains of legal rules, with a view to adapting it, as perfectly as possible, to the facts
of life’2. Therefore, the insertion of rigid rules may go against the very concept of interpreta-
tion.

Moreover, with the passage of time, there may be changes in the meaning of words. As
has been stated!s, “some words are confined to their history, while some are starting points for
history.”

To quote Lord Reid??,

“All these canons of construction give a lot of material for people who like dealing
with them, but I do not think they are more than guides, and guides which take
you a very short way.”

2.10. However, where there is a conflict of judicial opinion en a specific question, it is
both proper and necessary to resolve the conflict. In suggesting the incorporation of new
rules of consiruction, we have followed this principle.

1. Max Radin, “Statutory Interpretatior”, (1929-1930) 43 Harv. L. Rev. 863, 875.
2. ¢. f. Jevons, Elementary Lessons in Logic (1918), 132,
3. (1921) 25 Corpus Juris, 220.
4. See Saunders v. Evans, (1861) 8 H,L. Cas. 721, 727.
5. Saunders v. Evans, (1861) 8 H. L. Cas. 721.
6. United States v. Barnes. (1912) 222 U.S. 513.
7. K.N. Liewellyn, “Better Theory of Legal Interpretation”, (1950), 3 Vend. L. Rev. 395, 401-406.
8. Aristotle, Politics, ITI, XV, S. 6.
9. B. E. King, Review of Levi's Introduction tc Legal Reasoning, (1953) Cam. L. J. 126.
10. Aristotle, Politics 11T, XVI, S. 5.
11. Geny, Methode, Part I11, C.T,, cited in Stone, Legal System, (1964), page 216.
12. Stone, Legal System, (1964) p. 216.
13. Frankfurter, “Reading of Statutes”, cited in Ston¢, Legal System, (1964), page 351, footnote 29.
14. Lord Reid in (1955) Australian Law Journal 221,

15 M of Law/74—3
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2.11. Provisions in interpretation Acts can, in respect of their relationship with the Com-
mon Law, be analysed thus. First, there are provisions which declare the law. In many
instances, such provisions simply state the rule of law announced by the courts in their de-
cisions,! with the result that the general principles of the construction of statutes are, in effect,
codified. fn other words, the statute will simply state the rules of law already declared and
applied by the courts, Where this is the case, obviously, the statute has very little, if any,
effect upon the judicial attitude.

Sccondly, there are various statutory rules of construction which embody efforts of the
legislature to correct constructions which it has deemed erroneous. Such rules seek to sub-
stitute new rules of construction for existing ones, and thereby alter the common law.

Thirdly, there are statutory rules of construction which add to the common law. We have
not referred to the above aspect merely as ome of academic interest. It helps to elucidate
one possible channel in which the reform of the law could be directed,—the confirmation or
modification of rules of interpretation laid down by courts, or the addition of rules on matters
which have not so far come up before the courts.

2.12. Tt is, of course, well-recognised that interpretation is not merely a process of spell-
ing out the meaning by set guidelines. Sometimes, it has to partake of the character of law-
making.

While the judiciary would not have much scope for law-making where the language is
clear and the purpose of the statute is definite, its scope for law-making is undisputed when the
statute itsclf consciously delegates the creation of the norm of the judiciary.

Inferpretation is not pure mathematics, where the answers given by every person to the
particular mathematical problem must tally with each other if the answers are correct. As
we shall show later,2 a certain amount of latitude is left to those who have to interpret and,
to this extent, interpretaion resembles law-making.

Morris Cohen pointed out, “You cannot construct a building out of the rules of architec-
ture”.® As Judge Learned Hand* said,—

“Of course, it is true that the words used, even in their literal sense, are the primary,
end ordinarily the most rcliable, source of interpreting the meaning of any writ-
ing : be it a statute, a contract, or anything else. But it is one of the surest in-
dexes of a mature and developed jurisprudence not to make a fortress out of the
dictionary.”

2.13. Julius Cohen® has distinguished three main situations covered bv the loose term
“judicial law-making” relating to statutes—(i) One is very rare, namely, the usurpatory kind,
where the clear ‘language and purpose’ of the statute are subverted and replaced by the court’s
own policy. (ii) a second (non-unsurpatory) kind is where, for some reason, the legislator
has (in cffect) consciously delegated norm-creation to the judiciary, whether because flexi-
bility of administration is required as in the Sherman Anti-Trust Law), or because conflicting
views and interests within the legislature prevent agreement on anything but vague expression
(iii) The third is where there is neither clarity of language and purpose, nor a conscious dele-
gation, but single vagueness or ambiguity, or internal inconsistency of language, affecting the
statutory words. In this, as distinct from the first two kinds, the judicial search is for legislative
meanine, and, thus, for legislative policy. The judicial task, in cases of this third kind, is to

1. See Crawford, Statutory construction, (1940) pages 751-752,
2. Para 2.13, infra.
3. M. R. Cohen, Social Order, 173.
4. Cabellv. Markhans, 148 F 2d 737 (2nd Cir 1945) cited in Friedmann, Legal Theory, (1€67), rage 458.

5. J. Cohen, “Judicial Legislation”, (1961) 36 Indiana 1.J. 414, 419,423, cited in Stone, Legal System
(1964), 353.
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mend the Icgislative expression so as to yield a solution that can reasonably be attributed to
the legislature, whether by surface search of the syntax, by reading in the context of the whole
statute. by probing for a principle which the statute cxpresses, or for hints of the legislator’s
purpose, consciously or unconsciously held by him.

2.14. Thus, it will not be sufficient merely to define the concept as a matter of semantics, Dutyof -

or to describe or explain it by taking its implications, as a given-fact. The interpreter has t‘gt;g‘i':i'g;
to adopt a position of commitment towards the Act which he is to interpret. :ok
aken,

This is not to say that the interpreter should start with pre-conceived atutuaes. Julius
Stone has observed, that® in most questions of statutory interpretation which are likely to come
before an appellate court, there is involved an important element of evaluation, of deciding
what is the more desirable result which can be brought within the verbal framework of the
legislator’s expression.  If the Court is not engaged in legislation, it is, at any rate, as Professor
Cohen has suggested,” engaged in “legisputation.”

2.15. The central aim in the “administration of a statute is to discover or formulate, as Administra-
well as give effect to, principles or formulas for elaborating the purposes bearing upon the tion of
statute”. And in this view, the principles when discovered are thercafter to be applied as in- Zi"},‘t“,;?;im,
tegral principles of the law. Judicial intcrpretation of statutes, and judicial law-making by

statutory analogy, are in other words, to be seen as one process, and not as contrasted.?

We have made these observations to define the scope of interpretation in general. We
shall now procced to specific topics arising out of the General Clauses Act.

1. Julius Stone, Legal System (1964), page 352 and footnote 35.

2. Cohen, “Judicial Legisputation and the Dimensions of Legislative meaning”, (1961) 36 Indiana 1..J.
414,423, esp. 414 and 419.

3. J. P. Witherson, The Essential Focus of Interpretation” referred to in Stone, Legal System (1964), page
352, footnote 35.
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CHAPTER 3
DEFINITIONS

3.1. Threc sections of the General Clauses Act,—sections 3, 4 and 4A,—contain general
definitions. Not many general observations as to these definitions arc required, since most of
the points which we have to deal with, concern matters of detail pertaining to particular words
and expressions defined in the various clauses of these sections. In gencral, however, it may
be observed that when a particular word or expression which has not been defined in the Gene-
ral Clauses Act, comes to be used with increasing frequency so as to become the current coin
of the legislature, opportunity should be taken to consider whether it should not be defined in
the Interpretation Act, so as to ensure uniformity,—provided, of course, it is first assured that
the expression is used in a broadly uniform sense and has thus become a term of art. We
have, in suggesting amendments in these sections, kept this consideration in mind.

3.1A. It may be noted that section 3, which is the principal section containing definitions,
applies 10 the General Clauses Act itself and to post-1897 Central Acts and Regulations.

Now, we are recommending the insertion, in the section, of a few new definitions, and some
of them may not be appropriate for applying to existing Central Acts and Regulations. These
will be enumerated in a separate section,! and it is desirable to make it clear that section 3
will be subject to that section. Accordingly, we recommend an amendment of the opening
line of section 3, as {ollows :—

Section 3 (opening lines)

-~

In section 3, before the words, “In this Act,” the words, figurc and letter “subject to the
provisions of section 34."  shall be inserted 2

3.2 Section 3(1) defines the expression “abet”. It needs no change. We have taken
into account the decisions on abetment under the Penal Code, but they do not necessitate any
change here.

3.3. Scction 3(2) defines the expression “act”. It needs no change.
3.4. Section 3(3) reads thus:

“affidavit” shall include affirmation and declaration in the case of persons by law allowed
to affirm or declare instead of swearing.

The definition is inaccurate, because it seems to equate “affidavit” and “oath”, as the word
“oath” is defined also® in the same terms. What an “affidavit” really means is the written state-
ment made on oath (or on a solemn affirmation etc.), and not the affirmation or oath itself.

Etymologically, the root of the word “affidavit” is the medieval Latin “fidus”, which means
trust. From this root, the word “affidare” was derived in medieval Latin. and it meant “has
stated on oath”. From that, the word “affidavit” is derived. Hence, the dictionary meaning of
“affidavit” is a written statement confirmed by oath, to be used as judicial prooft. According to
Wharton®, “affidavit” is a written statement sworn before a person having authority to adminis-
ter an oath.

1. See section 3A (proposed), Para 3.96, infra.

2. See new section 3A.

3. Section 3(37).

4. Concise Oxford Dictionary (1964), under ““affidavit’> page 27.
5. Wharton, Law Lexicon (1953), page 38.
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3.5. It may be noted that in England, the practice of taking evidence by affidavits originated (E)rrllggllllsl lff
in the Court of Chancery. Following the practice of the civil law, the Court of Chancery, for many practice,
centuries, decided causes upon affidavit evidence, with only occasional oral cross-examination.!

For example, the rule in force in Chancery?, in 1861, provided that “it shall not be competent for
the plaintiff or any defendant to require, by notice or othcrwise, that the evidence to be adduced
shall be taken orally”. As regards oral evidence, for some time. English law allowed only oaths.

The position was later altered by statutes, which allowed affirmations?.

Even recent English practice indicates that the word “affidavit” is gencrally used to denote
a statement in writing on oath (or on affirmation). Thus, the rules of the Supreme Court! provide
that every affidavit shall be instituted in the cause or matter in which it is sworn, and that affidavits
must be confined to such facts as the witness is able of his own knowledge to prove. These rules
also speak of the affidavits being “filed” (in the Registry}, prohibit alteration in affidavits except
under certain conditions and so on.

Similarly, the County Court Rules® provide that affidavits shall be expressed in the first per-

: son, drawn up in paragraphs and numbered, and made by some person who has knowledge of the

facts etc. Thesc provisions are, unfortunately, not noticed by text-book writers on the interpre-

tation of statutes when they discuss the meaning of affidavit. The Bankruptcy Rules have simi-

Y lar provisions®. The important point to be made is that “affirmation” and “declaration” primarily
denote a substitute for the formality of oath.

3.6. Indian legislative practice also regards “aflidavit” as referring to the written statement | ...
“on oath” etc., and not to the oath or affirmation. In our procedural codes,—for example, practice.
in the Code of Civil Procedurc’™—"affidavit” means not the process or ceremony (oath or
affirmation) but the document which is on oath or affirmation. In the Code of Criminal Proce-
dure, 1898, section 539, both the words “affidavit” and “affirmation” were used, but in the new
Code?, only the word “affidavit” is used, in conformity with the draft suggested in the Law Com-
mission’s Report?.

3.7. In the Oaths Act, in the provision'® conferring power to Oaths Act administer oaths or
affirmation for the purpose of affidavit, the language used (so far as is material), is as follows:—

o “...any court, Judge, magistrate or person may administer oaths and affirmations
for the purpose of affidavits, if empowered in this behalf—

(a) by the High Court, in respect of affidavits, for the purpose of judicial pfoceed-
ings ; or

(b) by the State Government, in respect of other affidavits.”

Under the same Act'?, a witness, interpreter or juror may, instead of making an oath, make
an affirmation. }orms of oath and affirmation are also given in the Schedule to the Act, read
with section 6. ‘Yhis discussion is intended to show that the word “affirmation”, in the majority
of Indian statutes refers usually to the formality substituted for the word “oath”. Hence, the
word “affirmation” is not appropriate to denote the writing.

1. Best, Law of Evidence (1922), page 102, paragraph 118.

. ?hancery Consolidated Orders, 1861, Order 19, rule 3, quoted in Best, Law of Evidence (1922), page 102,
ootnote.

. The principal Acts relevant to affirmations arc the Oaths Acts, 1888 and 1961. Eng.
. Order 38, rules 2 and 3, R.S.C. (Eng.)

. Order 20, rule 19, County Court Rules (Eng.)

. Bankruptcy Rules, 1952, Rules 55-60 (Eng.)

. Order 19, rule 1, Code of Civil Procedure, 1908.

. Section 297, Cr. P.C., 1974.

9. Law Commission, 41st Report, Vol. T, page 355, para. 46 .4.

10. Section 3(2), Oaths Act, 1969.

11. Section 5, Oaths Act, 1969 (Central Act 44 of 1969).
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3.8. We accordingly recommend a re-draft of the definition to indicate-the meaning accura-
teiy, on the following lines :—

REVISED SECTION 3(3)

(3) “affiduvit” shall mean a statement in writing purporting to be a statement of
facts, signed by the person making it and confirmed by him by oath.”

3.9. The Act does not define the expression “aircraft”, which is now frequently used
in Central Acts. 1t is nccessary to define it in the General Clauses Act,

@

Scction 2(/) of the Indian Aircraft Act, 1934, provides that “aircraft” means “any
machine which can dcerive support in the atmosphere from reactions of the air, and includes
balloons, whether fixed or free, airships, kites, gliders and flying machines.” Section 2(i)
of the Air Corporaiions Act, 1953, is in the same terms. The Indian Carriage by Air Act,
1934 aves not contain any definition of “aircraft”. Section 4(ii) of the Air Force Act, 1950,
defines “aircraft” as including “acroplanes, balloons, kitc balloons. airships, gliders or other
machines for flying.”

We recommend that on the lines of the definition in the Indian” Aircraft Act, 1934, a
definition of ‘aircraft’ should be inserted in the General Clauses Act. It will be as follows:—

(3A) “‘wircraft” shall mean any machine which can derive support in the atmosphere
from reactions of the air, and shall include balloons, whether fixed or free, airships, kites,
gliders and flving machines.

3.10. Section 3(4) defines the expression “barrister”. It needs no change.

3.11. Section 3(5) defines the expression “British India”. It nceds no change.

3.12. Section 3(6) defines the expression “British possession”. It needs no change.

3.13. Section 3(7) defines the expression “Central Act”. It needs no change.

3.14. In the definition of “Central Government”, in section 3(&8), we propose no change.

3.15. Section 3(9) defines the expression “Chapter”. It needs no change.

3 16.
no change.

Scction 3(10) defines the expression “Chief Controlling Revenue Authority”. 1t needs

3.17. A new dcfinition of the expression “clause” is proposed to be added. Just as the
expression “section” and ‘“sub-section” have been defined in the existing Act!, it would be
convenient to define the expression “clause” as well. This will standardisc the use, of these
devices also. It will be as follows :—

Section 3(10A) New
“(10A) ‘clause’ shall mean—

{a) a sub-division of the sub-section in which the word occurs, or

(b) where there is no sub-section in the section, a sub-division of the section in
which the word occurs.”

1. Section 3(54) and 3(61).
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3.18. In section 3(11), which contains the definition of “Collector”, the expression Section
“presidency Towns” should be replaced by a specific mention of the three cities (Bombay, “Coliector”.
Madras and Calcutta). An amendment is recommended for the purpose. The reviscd clause
should be as follows :

Revised section 3(117)

3(11) “Collector” shall mean. . .the chief officer-in-charge of the revenue adminis-

tration of a district, and shall include the Collector of Calcutta, Madras or Bombay :

Section
3(12)
“Colony”.

3.19. Section 3(12) defines the expression “Colony”. It needs no change.

3.20. Section 3(73) defines the expression “commencement”. It needs no change. Section

. . . 3(13)
Certain points as to the datc of commencement are discussed later.! “C(‘ommencement".

3.21. Section 3(/4) defines the expression “Commissioner”. It needs no change. chtj()m
3(1
“Commisioner”.
3.22. Scction 3(75) defines the expression “Constitution”. Tt needs no change. §e((it5i()m
“Commissioner".

3.23. Section 3(76) defines the expression “Consular Officer”. There has becn an inter- §ectionl3(16)
national Convention on the subject. In the light of the provisions of the rclevant convention®, we O%)g:g,.ar
recommend that the expression ‘consular officer” should be re-defined as follows® :

“Consular Officer” shall mean any person entrusted with the exercise of consular
functions, irrespective of his designation, and shall include Consul-General, Consul, Vice-
Consul and Consular Agent.”

3.24. A definitior of the expression “daughter” is proposed to be added, as a useful pro- ]S)e:éinoi?io?;'l(lo?\)
vision, on the lines of the existing definition of ‘son’. The adoption of daughters is permitted «daughter” (new)
in certain cases.® It is felt that section 13(7), under which words of the masculine gender are
taken as including the faminine gender, may not necessarily have the effect of extending the
definition of ‘son’ to the construction of the word ‘daughter’. We, therefore, recommend insertion

of the following new definition.

Section 3(16A4) (New)

(16A) “daughter”, in the case of any one whose personal law permits adoption, shall
include an adopted daughter:®

3.25. A definition of the cxpression “day” is proposed to be added. Such a definition will Section 3(16B)
be similar to the existing definition of “inonth”. The proposed definition follows the existing %Zﬁy'l‘f‘“m of
statutory precedents®, and will be as follows :

Section 3(16B) (New)
(16B) “day” shall mean a period of twenty-four hours beginning at mid-night.
3.26. A definition of the expression “diplomatic officer” is desirable, on the pattern of the Section 3(16C)

definition of “consular officer” in section 3(16). as proposed to be amended. It may be noted B‘%‘gg‘;?‘a“c

1. See discussion under section 5 in Chapter 4, infra.
2. Vienna convention on Consular Relations, 1963, Article 1(1) (d).

3. The draft is based on the Ministry of External Affairs’ letter (S. No. 207) No. D-2319/L&T/63 (No. 4/451(2)
63 dated 6-3-1963, to the Law Commission.

4. Seesections 7 and 8, Hindu Adoptions and Maintenance Act, 1956, (76 of 1956).
5. This amendment should not apply to existing Acts. See section 3A (proposed).
6. (a) Section 2, Factories Act, 1948 (63 of 1948).

(b) Section 2, Weekly Holidays Act, 1942, (18 of 1942).
(c) Section 2, Plantations Labour Act, 1951 (69 of 1952).
(d) Section 2, Mines Act, 1952 (35 of 1952).
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that there is an international Convention® on the subject. In the light of the relevant convention,?
we recommend that the expression ‘diplomatic oflicer’ should be defined as follows:

Section 3(16C) (New)

(16C) “diplomatic officer” shall mean a member of the staff of a diplomatic mission
having diplomatic rank, and includes an ambassador, high commissioner, envoy, minister
and charge d'affaires ;

Section 3(17) 3.27. The definition of “‘District Judge”, in section 3(17), is as follows :—
District : -
Tudge. “District Judge” shall mean the Judge of a principal Civil Court of Original jurisdic-
tion, but shall not include a High Court in the exercise of its ordinary or extra-ordinary

original civil jurisdiction.”

This definition uses the words “shall mean”, and not the words “includes” or the words “shall
include”. Therefore, if the definition, as it is worded, is taken literally, no one except “the judge
of a principal Civil Court of original jurisdiction” can come within it. The use of the article
“the” before the word “Judge” (in the definition) is significant. It has a specifying or particularis-
ing effect, as opposed to the indefinite and generalising force of “a”, and denotes that it is not
any Judge of a principal Civil Court of original jurisdiction that can be termed as a District
Judge, but that only the sole presiding Judge of a principal Civil Court of original jyrisdiction can
be called a District Judge. This was the view taken in a Madhya Bharat case.?

S)as&-iaw as 3.28. The contrary view has, however, been taken in an Assam case,* holding that “District
“District Judge” in section 7(3) (b) of the Industrial Disputes Act includes an Additional District Judge
Tudge™ by virtue of this clause.’

L)

Of course, the definition of the term “District Judge” cannot be used for finding out the
meaning of the term “District court.””® But, where the term “district judge” is used, difficulty
is created by the conflict of views referred to above.

pQ;iz“’;‘;n d:’;gmm 3.29. The question, therefore, uvsually arises whether a statutory provision which confers
in relation to " powers on a “Dis‘rict Judge” refers to the District Judge as a persona designata, or, whether it
]1?"3;20‘ refers to him as the presiding officer of the court. 1In the latter case, the usual provisions applicable

to the district court apply. According to Osborn’s Concise Law Dictionary?, 8 a persona designata
is “a person who is pointed out or described as an individual, as opposed to a person ascertained
as a member of a class, or as filling a particular character.” When a special or local law provides
for an adjudication to be made by a constituted Court— that is, by a Court not created by a
special or local law, but to an existing Court—the special or local law, in fact generally enlarges
the ordinary jurisdiction of such a court.® Thus, where a special or local statute refers to a
constituted court as a court, and does not refer to the presiding officer of that court, then the
reference cannot be said to be a persona designata. But the reverse proposition,’® that where
the reference is to the presiding officer of a court, it is intended to be taken as referring to him
as a persona designata and not as a court, may or may not be true.

1. Contrasi the definition in the Diplomatic Officers (Oaths and Fees)etc. Act, 1948 (41 of 1948) and section 2.of
the Special Marriage Act. 1954 (43 of 1954).

2. Vienna Convention on Consular Relations, 1963, Article 1(1)}(d).

3. Mangharam v. K. B. Kher, AILR. 1956 M.B. 183, 187.

4. G. C. Bezbarna v. State, A.LLR. 1954 Assam 161, 165, para 9.

5. For the recommendation relvant to the definition, see infra para 3.30.

6. D.C.S. Bureau v. United Concern, A.1.R. 1967 Mad. 381, 384, para 6 (reviews cases) (Case under section
62(1), Copyright Act)

7. Osborn, Concise Law Dictionary, 4th Ed.

8. Ram Chandra Aggarwal v. State of U.P., A.L.R, 1966 S.C. 1888.

9. Ram Chandra Aggarwal v. State of U.P., A.L.R. 1966 S.C. 1888,

10 .Sce Bimla Rani V. B.M. Finance, AIR 1972 All. 242, 245,
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3.30. In order to avoid doubts! on the points discussed above, and to resolve the conflict of
views, it is desirable to provide that the expression “district judge” does not include an additional
judge of the district court. We recommend an amendment as follows :—

Revised Section 3(17)

(17) “District Judge” shall mean the Judge of a principal Civil Court of original jurisdic-
tion, but shall not include—

(a) An Additional Judge of such Court, or

(b) the High Court in the exercise of its ordinary or extra-ordinary civil jurisdiction.

3.31. We now come to the definition of “document”.  The definition of “document” will
be better understood if four elements are studied separately. The first is the concept indicated
by the word “matter”, which may be described as the “mental element”. The matter recorded
on the document here means an idea,—what is regarded in Copyright law as the proper sub-
ject-matter of copyright. The second element of the definition is indicated by the words “written
etc.”. This may be called the manual (or mechanical) element; and coupled with this is
the third element of symbols, indicated by letters, figures or marks. These symbols have mean-
ing only because they are intended to be used, or may be used, for the purpose of recording the
idea represented by the first element. Finally, there is the substance upon which these pro-
cesses are brought to bear, i.e., upon which the mental element is recorded (by mechanical
means) through symbols. This last one is the material—a purely physical object.

It is a defect in the present definition that it defines a “document” in terms of what has
been described above as the mental element. The ordinary meaning of the expression “docu-
ment” is the material or substance upon which (as explained above) the other processes operatc.
Notwithstanding the fact that a similar defect is found to exist in the definition in the Indian
Penal Code, and in the Evidence Act, and notwithstanding also the fact that the present defi-
nition has been there for almost a century, we consider it proper to modify it so as to bring it
nearer to the reality. The starting point for the definition should be the substance.

3.32. With reference to some of the processes enumerated above,? certain observations. are
in order. So far as the word “matter” denoting the intellectual or mental element, is concerned,
nothing further need be said.

So far as the manual process of recording the matter is concerned, the present wording is
somewhat narrow, inasmuch as it does not cover the act of inscribing. It is considered that
when a matter is inscribed on metal or stone or even on paper, the process can better be called
“inscribed” rather than “written” etc., though, perhaps, the word “expressed” might cover it.
The illustrations to the definition in the Indian Evidence Act show that such inscriptions are
“documents”. The word “written” does not occur in the Evidence Act or in the Penal Code;
it can, however, be retained here, as useful. The word was added in the General Clauses Act
at the Select Committee stage. The definition of “writing” may also be seen.

In addition to the process of writing, describing etc. specifically enumerated, the definition
should, in our opinion, be widened to include such new processes as may, or may have already,
come into existence for the purpose of recording an idea.

These processes could be divided into two classes—(a) processes analogous to writing,3
etc., and (b) processes not analogous to writing etc. We think that all such other processes
should be brought within the fold of the definition.

3.33. We next come to the third element of a “document”, namely, the symbols. Here,
the present dcfinition is confined (at least on one view) to the specific types of symbols enume-
rated therein. We are of the view that this part of the definition should be widened so as to

1. Para 3.27 and 3.28, supra.
2. Para 3.31, supra.
3. See definition of ““writing.”

15 M of Law/74—4
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include (a) symbols analogous to those which are already mentioned, and (b) methods which
are not analogous to symbols, but which can come into existence later or may have come into
existence already. No doubt, this last mentioned category is wide, but we have particularly in
mind Cinematography films and tape-records! (these arc merely examples).

Incidentally, we may mention that both the words “figure” and “marks”, used in the present
definition, are ambiguous. If only the numerical figures are intended, then paintings would be
left out. If, again, only visible marks conveying the idea by themselves (and without further
efford) are intended, then mechanical recordings are left out. What the Penal Code describes
as “visible representations”? should be covered.® as also what may be called acoustic represen-
tations.

Finally, the substance upon which all these processes take place should, as we have already
indicated,® be the starting point for the definition.

3.34. Stephen’s difinition in his Digest of Evidences is simpler. He definies “document”
as any substance having any matter expressed or described upon it by marks capable of being
read. The definition is useful as making it clear that the substance constitutes the document.

The definition by Stephen is, however, narrow, in one respect. It lays emphasis on what
can be read. Stephen was, perhaps, thinking of the conventional method of writing, which is
the normal device adopted by literate persons to communicate their ideas—including, of course,
printing. '

3.35. So much as regards the principal elements of the definition of document. Now, a
wverbal point may be mentioned. The words “which is intended to be used or which may be
used for the putpose of recording that matter”, in the existing definition raise one question.

Are these words to be read with—

(i) ‘matter’, or
(ii) ‘letters, figures or marks’, ot
(iii) ‘means’.
(iv) ‘substance’ ?
The first interpretation would involve repetition of ‘matter’, which makes it meaningless.

The second interpretation is a plausible one, but the, the plural “letters” etc. - goes ill with
the singular “which is”. The third also suffers from the same defect, as “means” has been used

. in the plural in the definition. The fourth is in harmony with the singular. Since it is the ex-

pression “which is” which has caused difficulty, it is proposed to make it plural, and to link it
up with “means”. The means could be used, or are intended to be used. -for recording the idea.

3.36. The (Indian) Official Secrets Act, 1923, defines “document” as including a part of
document. But such a clarification appears to be unnecessary in this Act. i

3.37. As regards tape-recording, we may note that they have now been in commercial
use for many ycars, and they have been held by the Supreme Court to be admissible in evi-
dence” in several cases. The question whether they are “documents” was not at issue in_those
cases.®

. Asto tape-record”, see para 3.37, infra.

. Sections 124A, 153A, 499, L.P.C.

. See also para 3.38 infra.

. Para 3.31, supra.

. Stephen’s Digest of Evidence, Article 1.

. Para 3.33, supra.

(a) Pratap Sinhv. State of Punjab, (1964) 2 S.C.R, 733 A.LR. 1964 S.C. 72, 86, para 15.
(b) R.M. Malkaniv. State of Maharashtra, A.I.R. 1973 S.C. 157 (reviews cases).

(a) Yusuffalliv. State of Maharashtra, A.LR. 1968 S.C. 147 (V. 55) ; (1967) 3 S.C.R. 720. -
(b) Manindra Nath v. Biswanath, 67 Cal. W.N, 191,

(c) Rup Chand v. Mahabir Prasad, A X.R. 1956 Punj. 173.

® OBV~
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In Australia, the problem was exhaustively argued in R. V. Travers,! and the New South
Court? of Criminal Appeal there held that a record of a conversation (or of any other event)
was just as admissible as an accoustic reproduction, and that the rules which related to the supp-
lementing of the senses by the use of scientific instruments should be applied to recordings of the
type in question. From this decision, the High Court refused special leave to appeal.?

D et o 1 i
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3.38. In England, section 6(1), Evidence Act, 1938 provides that “document” includes
books, maps, plans, drawings and photographs. ~Although the definition is plainly not exhaustive,
a view has been expressed that it is doubtful whether a tape-recording, or a computer print-out,
would be held to be a document within the Act. The Criminal Evidence Act, 1965, under
which “document” includes “any device by means of which information is recorded or stored”,

is more up to date.
" In India, in the Press Emergency Powers Act,* it is expressly stated that “document” in-
cludes also any painting, drawing or photograph or other visible representation.

3.39. Finally, it may also be useful to add an Explanation that the means employed for
forming the letters ctc. should be immaterial.

3.40. In the light of the above discussion, the following re-draft of the definition of “docu-
ment” is recommended: —

‘document’ shall include any substance having any matter written, expressed, inscribed,
described or otherwise recorded upon it by means of letters, figures or marks or
by any other means, or by more than one of these means which are intended fo
te used or which may be used for the purpose of recording that matter.

Explanation.—It is immaterial by what means the letters, figures or marks are formed.”

, 3.41. Seciion 2(19) defines an “enactment”. The decided cases on this expression, which
occurs in several sections of the Act,® are fairly numerous. For example, it has been held that
an “cnaciment” would include any Act (or a provision contained therein) made by the Union
Parliament or the State Legislature.® Again, since “enactment” is defined to include also- any
provision of an Act, section 6 would apply to a case where not only the entire Act is repealed,
but also where any provision of an Act is repealed.”

3.41A. The cxpression “enactment” occurs at several places in the General Clauses Act.
Some of the important sections® using the expression are as follows: —

Section 6-—Repeal of an enactment—effect of.
Section 8-~Construction of references to repeaied enactments.
Section 12—Duty to be taken pro rata in enactments.

Section 26—Provision as to offence punishable under two or more enactments.

1. R.v. Travers (1958) S.R. (N.S.W.) 85.
2. See—(a) 31 Aust. L.J. 895
(b) 37 Aust. L.J. 145.
3. See (1957) 98 C.L.R. 674. .
4. Section 2(6), Press Emergency Powers Act, 1931 (repealed).
5. See, infra, para 3.41A.
6. State of Punjab Sukh Deo Sarup Gupta A.LR, 1970 SC 1661, 1942, para 3, affirming ALR. 1965 Punj. 399.

7. Godhra Electricity Co.v. Somalal, A.LR. 1967 Guj. 772, 776, para 6.
8. The list is illustrative only.
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Questions of the application of the definition of “enactment” in section 3(19) can arise in
relation to all these section. A discussion of such questions in relation to two important sec-
ticns—-sections 6 and 8—is offered below.

3.42. The operation of the definition of “enactment” in relation to the repeal of a law (sec-
tion 6 of the Act) may be illustrated by analysing certain frequently recurring situations con-
cerning repeal. :

(a) A Central Act may, for example, repeal a State Act.! It may repeal or have the effect
of repealing, (because of the generality of the words employed), a law in a Native State which
was not described as an “Act”. This situation arose, for example, when the Special Marriage
Act, 1954, repealed not only the Special Marriage Act, 1872, but also “any law corresponding
to the Special Marriage Act, 1872, in force in any Part B State” etc.?

(b) A Central Act may, similarly, have the effect of repealing a Portuguese or French law
because of the generality of the words employed.

(c) Again, a Central Act may repeal a British Statute applicable to India. Many of these
were repealed in 1960, on the recommendations of the Law Commission.? A few still survive.

(d) Then, a Central Act may repeal a State Act as in force in a Union Territory by virtue
of the notification made by the competent authority under the relevant law.

These cases do not exhaust all the situations. But the point intended to be made is that
in most of them, the law repealed is one which does not find specific mention in the definition of
“enactment” in the General Clauses Act.

3.43. The approach adopted by the draftsman with reference to repeal (and savings requi-
site on repeal) can also be usefully illustrated. Sometimes, for example, the draftsman may
assume that the repeal section (section 6) applies to the situation.* Sometimes, the draftsman
provides that the provisions of section 6 “shall also apply to the repeal of the corresponding law
as if such corresponding law had been an enactment”.® Sometimes, where section 6 would
not definitely apply, because the language used is not “repeal”, but the formula used is, “cease
to be in force”, the draftsman merely introduces a brief saving as respects “anything done or
any action taken” under the law which is to cease to have effect.® Sometimes, the draftsman
provides not merely for the application of section 6, but also for the application of the whole
General Clauses Act, by providing that “the provisions of the General Clauses Act, 1897,
shall apply to the repeal of the said Act as if the said Act were a Central Act.”?

Sometimes, the draftsman reproduces almost the entire substance of section 6, General
Clauses Act.®

3.44. The matter can also be considered in relation to section 8. Section 8 provides that
where an enactment is repealed and re-enacted, references to the repealed enactment in other

- instruments shall be construed as references to the re-enacted one. The expression “enactment”

in section 8 came up for consideration before the Supreme Court.® The material facts were
these: Under the East Punjab General Sales Tax Act, 1948, section 6 read with Schedule B,
entry 37, the following goods were exempt from tax:—

“All goods on which duty is, or may be, levied under the Punjab Excise Act, 1914.”

. For example, see section 25(1), Prevention of Food Adulteration Act, 1954 (37 of 1964).

. Section 51(1), Special Marriage Act, 1954,

. Fifth Report of the Law Commission.

. For example, section 25(1) , Prevention of Food Adulteration Act, 1954 (37 of 1954).

. Section 51(3), Special Marriage Act, 1954.

. Section 26, Comptroller & Auditor General, etc. Act, 1971 (56 of 1971).

. Section 45(2), Haryana and Punjab Agricultural University Act, 1970 (16 of 1970) [repealing a Punjab Act.]

. For example, section 87, Andaman and Nicobar Co-operative Societies Regulation, 1973 (3 of 1973), [repealing
the Co-operative Societies Act, 1912 in relation to Andaman and Nicobar].

9. State of Punjab v. Sukh Dev Sarup Gupta, AL.R.1970S.C. 1641, 1642, para 3.
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In 1955, Parliament enacted the Medicinal and Toilet Preparations (Excise Duties) Act.
Section 21 of the Act repealed any State law corresponding to the Act, in force in any State.
The question arose whether the exemption from sales tax could be claimed in respect of goods
on which duty was levied under the Central Act of 1955. The argument of the State was that
since the exemption in Punjab Act of 1948 referred to the “Punjab Excise Act. 19147, which
had now been repealed, no exemption could be claimed. The State further argued that section
8 of the General Clauses Act (relating to construction of references to re-enacted Act) did
not apply, because the Act repealed was not a Central Act and, therefore, was not an “enactment”.
The Supreme Court rejected this argument and held that section 3(19) of the General Clauses
Act did not contain any limitation that it would apply only to Central Acts.

3.45. Since an Ordinance is “promulgated” and not “enacted”, the Rangoon High Court Ordinances
observed! that an Ordinance is not an “enactment”, and the High Court felt “considerable hesita- %iflﬂmg
tion” in holding that the repeal of an Ordinance would attract the usual provisions regarding “enactment”.

repeal of enactments.

It has now been held that the expression “enactment” includes an Ordinance, so that
section 8 applies where a Central Act repeals and re-enacts an Ordinance made by the
President.?

3.46. In order that the definition of “enactment” may indicate more accurately what 1its
true scope is, it needs to be re-drafted. The definition should be framed in wide terms, so as to d;;?gn‘“";;‘,;,
include (i) Central Acts, as well as all (ii) State and Provincial® Acts, and (iii) Acts of former definition of

Indian* States, and also (iv) All Regulations and Ordinances, whether made after or before “enactment”.
the Constitution.® It should also cover laws of French etc. possessions,® which were passed
when those possessions were not part of India.
Specific mention of Regulations of the Bombay etc. Code should be omitted, as unnecessary
at the present day. We, therefore, recommend a re-draft of the definition of “enactment” as
follows :—
Revised section 3(19)
3(19) “enactment” shall include any law passed or made by any legislature or other authority
acting in a legislative capacity, and shall also include any provision contained in any such law,
but shall not include a statutory instrument.
3.47. Section 3(20) defines the expression “father” :
(20) p er”, and needs no change. Section 3(20)
3.48. Section 3(21) defines the expression “financial year”. It needs no change. Sif:;" 3 @t
on )
3.49. Section 3(22) defines the expression “good faith”. It needs no change.” “ﬁmfnc'al year”.
fsin 30
3 3 [ ’” & ”‘
3.50. Section 3(23) defines the expression “Government”. It needs no change. ?acﬁon 8;(23)
. e . . ‘Government”.
3.51. Section 3(24) defines the expression “Government securities”. It needs no change.  Section 3(24)
“Government
securities”.

3.52. (a) The existing definitior of “High Court” does not cover criminal proceedings. It section 3(25)
may be notf:d‘ that the General Clauses Bill of 1897 (as introduced) contained a separate “High Court™
clause for criminal proceedings also. But the Select Committee rejected® this change, stating that

1. 8. K. Roy Chowdhury v. The King, A.1.R, 1941 Rangoon 1, 4 (Roberts C.J.).

2. Hareobhaiv. State, ALR. 1967 Guj. 227, 245, para 29.

3. Cf. para.3.42(a) supra.

4, Cf. para. 3.42(b) supra.

5. Cf. para. 3.45 supra.

6. Cf. para. 3.42(c) and (d) supra.

7. For a full discussion as to good faith® See A.I.R. 1969 Bom. 127.

8. Gazette of India, 6th March, 1897 Part V, page 77 (Report of the Select Committee).
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the arrangements relating to the Recorder of Rangoon and Criminal Courts in Burma were
complicated. This reason does not hold good now.

(b) The definition in section 4 of the Code of Criminal Procedure, 1898, provided that
where, with reference to criminal proceedings, no High Court is established in any part of India,
the expression “High Court” means such officer as the State Government may appoint him
in that behalf. This provision, however was obsolete.

We think that there is no need to exclude criminal proceedings from the definition at this
stage. Also, instead of defining a “High Court” as the highest court of appeal etc. and then
excluding the Supreme Court by express words, it is preferable to re-draft the definition so as
to include the court of Judicial Commissioners wherever they exist.

(c) In the light of the above points, a revised definition of the expression “High Court”
is recommended as below: '

Revised section 3(25)

3(25) “High Court”, used with reference to civil or criminal proceedings, shall mean - thé
High Court or the Court of Judicial Commissioner having jurisdiction over the part of India
which the Act or Regulation containing the expression operates;

3.53. Section 3(26) defines the expression “immovable property.” It needs no change.’

3.54. Section 3(27) defines the expression “imprisonment”. It needs no change.
3.55. Section 3(28) defines the expression “India”. It necds no change.

3.56. Regarding section 3(29), which defines “Indian Law”, there is a suggestion! to be
considered.

Sub-section (1) of section 4A of the General Clauses Act, 1897, makes applicable to
“Indian laws” certain definitions contained in the General Clauses Act. The term “Indian law”
is defined in clause (29) of section 3 of the Act as follows—

“‘Indian law’ shall mean any Act, Ordinance, Regulation, Rule, order, byelaw or other
instrument which before the commencement of the Constitution had the force of law
in any province of India or part thereof, or thereafter has the force of law in any
Part A State or Part C State or part thereof, but does not include any Act of Parlia-
ment of the United Kingdom or Order in Council, rule or other instrument made
under such Act.” N ' )

It will be apparent from the above deéfinition (of the expression “Indian law™) that ‘it will
apply only to laws ia force in any area which immediately before 1st November was included in a
part A State or Part C State, but not to laws in force in any area which, immediately before that
date, was comprised, in a Part B State. Now, in almost all Madras Acts, expressions such as
“Central Government”, “State Government”, “Official Gazette”, “High Court” etc. are used with-
out specifically defining them in the respective Madras Acts, and these expressions will, by virtue
of sub-section (1) of section 4A, have the meanings assigned to them in the General Clauses
Act. The question arises whether the definitions of various expressions enumerated in section
4A(1) will apply to a Madras Act extended to the Kanyakumari district and the Shencottah
taluk of the Tirunelveli district (which district and taluk were immediately before ‘the 1st
November, 1956, comprised in a Part B State, namely; Travancore-C(')chin.)‘ As the position in
this respect is not very clear, the suggestion is that the position should be clarified.

. 3.57. We have given thought to the suggestion,> but we think that the better course, at
this stage, would be for each State Legislature concerned to deal with the matter and .to. make

1. Suggestion of the Government of the (erstwhile) State of Madras.
2. Para 3.56, supra.
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a suitable provision for the interpretation of laws of a (former) Part A Statt? e?xtended to
the area of a (former) Part B State. In so far as these laws relate to matters within the State
List, an amcndment to be made in the General Clauses Act cannot apply to those laws. As
¥ regards matters in the Concurrent List, not many Statc laws would have been extended to
those areas, because, on most matters included in the Concurrent List (e.g. registration, succession,
procedure and the like), the position is that under the Part B States Laws Act or similar other
laws, the relevant Central Acts on various subjects now extend to those areas, and the General
Clauses Act, 1897 applies to those Central Acts for interpreting those Central Acts. Even as
regards other maters in the Concurrent List, where the relevant Central Acts are not extended,
no serious difficulty should arise because the analogy of the General Clauses Act can be invoked.

3.58. Section 3(30) defines the expresion “Indian State”. It needs no change. Section 3(30)
“Indian State”.
3.59. Several points require discussion regarding the definition of “local authority” in section §lea;<}n 3(31)
oC
3(31). authority”.
N (1) Specific mention of Cantonment Board should be made.

(2) “Municipal Corporations” should be added.

¢ But it appears unnecessary to add specifically “municipality” or “local Board” and other
authorities etc. referred to in the Bombay General Clauses Act or in the Constitution, Seventh
Schedule, State List, item 5. These may be left to be covered by the residuary words.

Even though a municipal committee may have a corporate personality, ordinarily the two
(corporation and the committee) are understood to be distinct from each other, and their
respective structure, powers and other matters indicate the difference in status. The distinction
between “corporation” and “committee” corresponds to actual reality.

(3) The words referring to “body of Port Commissioners” may be retained. In some
places (e.g. Bombay), there are Port Trustees. But it is considered unnecessary to mention
them! specifically.

(4) Regarding the words “other authority” ..... ”, in the definition, it has been held
- that? a body of Port Commissioners is a local authority, irrespective of whether it controls or
is entrusted with “the control and management of a municipal” etc. fund or not. It was observed

that it is only in the case of other authorities that the requirement expressed by these words is
to be satisfied.

(5) This part of the definition should be re-drafted, by taking in all authorities entrusted with
local self-government or village administration.

(6) It has been suggested that the definition should include “any authority declared to
. be a local authority under any enactment”. But this does not appear to be necessary. Such
declarations are not frequent, at least in Central Acts.

A7) It may be noted that village Panchayats have been held to be local authorities.

We recommend a re-draft incorporating the above points on the foﬂowing lines :—

Revised section 3(31)

3(31) “local authority” shall mean a municipal corporation or committee, a district -
board, a cantonment board or a body of port commissioners, or any other authority
constituted for the purpose of local self-government or village administration N

3.60. Scction 3(32) defines the expression “Magistrate”. It needs no change. Section 3(32)—
- — . _ “Magistrate”.

1. Contrast section 3(27) of the Bombay General Clauses Act, 1904.

2. Official Assignee v. Trustees of the Port Trust, Madras, A.LR. 1936 Mad. 789, 791.
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3.61. Section 3(33) defines the expression “mastef”. It needs no change.

3.62. Section 3(34) defines the expression “merged territories”. It needs no change.

3.63. The Act defines a “month” as a month reckoned according to the British calendar.
The definition is inaccurate. The word “British” should, in this definition, be replaced by the
word “Gregorian”.! “British” is not an accurate description.?

The English, Australian and Canadian Act define a “month” simply as a calendar month.
But it may be noted that there are no other calendars in vogue in these countries.

It may be noted that the calendar now used for civil purposes throughout the world is
called the Gregorian Calendar,® after Pope Gregory XIII, who introduced it in the 16th century.

The immediate predecessor of the Gregorian calendar was the Julian calendar (called
after Julius Caesar). That calendar itself has a history, and can be traced ultimately to
Egypt. ’

Throughout the Republican period, in Rome, the year normally contained 355 days, the
months being 29 or 30 days in length. An additional month, consisting sometimes of 27 days
and sometimes of 28 days, was inserted, when considered necessary, after 23 February, the
five last days of February being then omitted. The additional month was generally inserted
in alternate years, but the decision as to when it should be inserted lay with the pontifices,
The pontifices often used to manipulate unscrupulously the lunar calendar to their own advantage:
if it was desired to prolong or shorten the term of office of a magistrate or to arrange an election
some time that appeared favourable, the calendar was adjusted to suit. It was to end such
abuses that Julius Caesar decided upon a reform of the calendar ; at the time of his pontificate,
the seasons had shifted about two months from their proper positions. He called in the
assistance of the Greek astronomer, Sosigenes of Alexandria ; and the calendar was modified
into what is very much like its present form. (Sosigenes himself took the idea of a solar
calendar from Egypt). The lunar month was thrown over completely. The normal year was
to contain 365 days, an additional day being inserted every fourth year, thus giving an average
length of the year of 365% days, in close agreement with the length of the tropical year.

The calendar year now became, for the first time, purely solar, and there was no tendency
for the scasons to drift about.

3.64. The Julian method provided a calendar whose length closely approximated to the
tropical year. Its device of ‘intercalation’ was also convenient. But the basic defect was that,
in taking a period of 365%days as the length of the tropical year, it over-estimated this Iength
by a little more than 11 minutes 15 seconds or, more exactly, by 0.0073 days. Thus, although
the error amounted only to one whole day in 128 years, it was constantly increasing, and
over a long time became troublesome. This deficiency showed up in due course, so that
further reform became imperative because of criticism by astronomers,

The Vatican made several unsuccessful efforts to reform the calendar. In the 16th
century, after further criticism, the Vatican again made an effort to reform matters, and this
time it was successful. Pope Gregory XIII approached the governments of the principal states
of the Holy Roman empire, and all agreed to accept his alterations. He then promulgated
a new calendar, known as the Gregorian (or New Style) calendar, in a brief issued in March,
1582. It was adopted, in due course, in several other countries.

- 3.65. Great Britain took a long time to make the change. It was in 1751 that a Calendar
(New Style) Act was passed,* and the Gregorian calendar was thereforth ordered® to be used

for all legal and public business.

1. Compare section 25 of the Limitation Act.

2. Comg:rc also the definition in the Jammu and Kashmir General Clauses Act, 1877 (20 of 1877),
which uses the word ““Gregorian.”

3. Encyclopaedia Britaunica, Vol. 4, page 611.

4. The Calendar (New Style) Act, 1751 . .

5. C. R. Cheuey (Ed.), Handbook of Dates for students of English History (1945.)
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In order to substitute “Gregorian”, we recommend as follows :—

Section 3(35)—definition of ‘month’

In section 3(35). for the word “British”, the word “Gregorian” shall be substituted.

3.66. Section 3(36) defines “movable property”, and needs no change.

3.67. Section 3(37) defines “oath” as including a solemn affirmation or declaration in
case of persons by law allowed to do so. But it does not provide that the oath should be
taken before a competent authority. We recommend that the definition should be re-drafted
as follows so as to bring out this idea :

“(37). “Oath” shall mean an oath taken before a competent authority with reference to
the Oarhs Act, 1969, or any other law for the time being in force, and shall, in
the case of persons by law allowed to affirm or declare instead of swearing, include
affirmation or declaration made before a competent authority with reference to that

Act or law”.
3.68. Section 3(38) defines the expression “offence”. It needs no change.

3.69. and 3.70. Section 3(39) defines the expression “Official Gazette”. It needs no
change.

3.71. Section 3(40) defines the expression “Part”. It needs no change.

3.72. Section 3(41) defines the expression ‘“Part A State”. It needs no change . It is
useful only for existing Central Acts and Regulations.

3.73. Section 3(42) defines the expression “person”. It needs no change.

3.74. Section 3(43) defines the expression “Political Agent”. It needs no change.

3.75. A definition of the expression “prescribed” is proposed to be added. It is the usual
practice to insert a definition in each Central Act to the effect that (in that Act), the word

“prescribed” means prescribed by rules made under that Act. It will be convenient to insert
this definition in the General Clauses Act, so as to shorten the language of Central Acts.

Section 3(43A) (New)
3(43A) “prescribed” shall mean prescribed by rules made under the Central Act or
Regulation in which the word occurs ;

3.76. Section 3(44) defines the expression “Presidency town”. It needs no change.

3.77. Section 3(45) dctines the cxpression “Province”. It needs no change.

3.78. Section 3(46) defines the expression “Provincial Act”. Tt needs no change.

3.79. Section 3(47) defines the expression “Provincial Government”. It needs no change.

3.80. A new definition of the expression “public” is proposed to be added. It follows

section 12 of the Indian Penal Code, and section 3(26) of the Madras General Clauses Act,
1891, but the words “or section” (of the public) have been added in order to make it

comprehensive. The new definition should be as follows :

15 M of Law/74—35
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Section 3(474) (New)

7A) “public” shall include any class or section of the public

Section 2(48) defines “public nuisance”, and needs no change.

Section 3 (49) defines the expression “Registered”, and needs no change.

Section 3(50) defines the expression “Regulation”. It needs no change.

3(51) defines the expression ‘“rule”. It needs no change.

3(52) defines the expression “schedule”. It needs no change.

3(53) defines the expression “gcheduled District”. Tt needs no change.

Section 3(54) defines the expression “section”. It needs no change.

Section 3(35) defines the expression “ship”. Tt needs no change.

. Section 3(56) defines the expression “sign”. Tt needs no change.

” Tt needs no change.

. Section 3(58) defines the expression “State”. It needs no change.

. Section 3(59) defines the expression “State Act”. It needs no change.

. No changes are proposed in the definition of “State Government”, in section 3(60).

A definition of “statutory instrument” is proposed to be inserted!, as a useful
The new definition should be as follows :

Section 3(604) (New)
notification, bye-law, order. scheme,

form or other instrument made under an enactment ;

Section 3(61) defines the expression “sub-section”. It needs no change.

Section 3(62) defines the expression ‘qwear”. !t needs no change.
“temporary Regulation” has been used in a

The expression ‘‘temporary Act” or
definition of that cxpression in section 3.

ed sections,? and it is proposed to insert a

The new definition should be as follows :

3(6

Section 3 (62A4) (New)

2A) “Temporary Aci’ or temporary Regulation” shall mean a Central Act or Regula-
fore or after the commencement of the Constitution, which

tion, whether made be
is to cease to have effect or cease to operate on d particular day or on the expiration

of a particular period or on the happening of a particular event;

[Existing section 3(62A) to be renumbered as section 3(62)]

1. See also Para 12.2 infra.

!‘J

c. g., secti

on relating to the expiry of temporary Acts (proposed), Chapter 7, infra.



~+

29

3.92. Section 3(62A) defines the cxpression “Union Territory”. It needs no change, §eglion
except renumbering. The renumbering is required because of the insertion of a new definition x,fnf,‘:;g;cd as
of “temporary Act”. Section
3(628)—
“Union
Territory".
3.93. Scction 3(63) defines the expression “vessel”. It nceds no change. Section 3(63)—
“vessel”,
3.94. Section 3(64) defines the expression “will”. It needs no change. §‘evciﬂf?“ 3(64)—
3.95. Section 3(65) defines ihe expression “‘writing”. It needs no change. Svevcrt“gg; (63)—

Section 3(66)—

3.96. In section 3(66)—definition of the cxpression “year —the existing word “British” “ycar’—
should be replaced by the word “Gregorian™, which is the accurate word. Ihe revised definition amendment
recommended.
should be as {ollows :—

Revised section 3(606)

3(66) “year” shall mean a ycar reckoned according to the Gregorian calendar.

3.96A. We have finished discussion of section 3, which contains the principal definitions. %;‘Cé‘\g;’j’\“

The section applies to the General Clauses Act, 1897, and to Central Acts passed therealier. Non-application
We are recommending the insertion of certain new definitions.! Some of them may not be of section 3—
appropriate for existing laws.® Hence, in rcspect of them, uit exception is required to the
general provision in section 3. Ior that purpose, we recommend a new section as follows :—

Section 34 (new)

3A. The definitions in cection 3 of the following words and expressions, that is to say,

(i) “daughter”,

do not apply to—

(a) this Act so far as it relates to the period before the day* of........ , or
(b) to any Central Act or Regulation made before the.. ... dayS of...............
1974.
3.97. No changes are required in sections 4 and 4A. Section 4
and 4A.
3.98. A ncw section dealing with grammatical variations and cognate expressions is Section 4B—
proposed to be added. Grammatical
Variations

and exclusion
3.99. It will also be uscful to provide that definitions are subject to a different intention gi, %Z?Sg?ns

Such a provision will shorten the language of Central Acts. Henceforth, it (New).

in the context.
a

will not be necessary to insert, in the definition clause in each Act, any words excluding
contrary intention in the context. The new section skould be as follows :

Section 4B (New)

“4B. In every Central Act or Regulation, made on or after the ............. .....

day of .............. ,
where a word is defined.
(a) the word shall have the meaning assigned by the definition, unless the context

otherwise requires ;
(b) grammatical variations of that word and its cognate expressions shall have corres-

ponding meanings, unless the context otherwise requires.”

1. Section 3(62A) is to be added.
See para 3.91. supra.

2. See para 3.1A, supra.
3. Cf. discussion as to section 3(35)—‘"'month”’, para 3.63, supra.

4. Date of commencement of amended Act. ,
s. Date of commencement of amending Act to be entered.
6. Date of commencement of amending Act to be entered.
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CHAPTER 4

COMMENCEMENT

Introductory.

4.1. Sections S to 13 of the Act contain—as the heading above these sections shows—
general rules of construction, other than definitions. These sections fall under two broad groups.
First, there are sections! dealing with the commencement and rcpeal of enactments. Secondly;
there are sections? which provide for other general rules of construction. The first group is
the more important of the two, in point of quality, because it deals with the life of enactments.
The second deals with certain matters of detail, such as, time, distance, rate of duty, gender
and number, and the like.

We shall first deal with the sections in the first group, and then proceed to the second
group. Certain new matters, not dealt with in the present Act, will then be dealt with. In
the present Chapter, we concentrate on the commencement of Acts, Regulations and Ordinances.

Commenceniernt

4.1A. Section 5(1) of the Act provides that where any Act of Parliament is not expressed
to come into “operation” on a particular day, it shall come into operation on the day on which
it receives the assent of the President. The section also deals with pre-Constitution Acts, but
we are primarily concerned with Acts of Parliament.

4.2 In England, before 1793, by a legal fiction an Act of Parliament took effect from
the first day of the session. But, in order to abolish a fiction “so flatly absurd and unjust”,®
the Acts of Parliament (Commencement) Act, 1793 (c. 13), enacted that the Clerk of
Parliament should endorse, on every Act, immediately after its title, the date of its passing
and receiving the Royal assent. This endorsement is part of the Act, and is the date of
its commencement, when on other time is provided.s

Before the Act of 1793, the rule was this: When no date was fixed, an Act came
into force on the first day of the session in which it was passed, and consequently, all Acts
passed in the same session were considered to have received the royal assent on the same
day. This was based upon a legal fiction, according to which .the whole of a session of
Parliament was regarded as having been held on its first day. This meant that if a statute
passed on the last day of the session made a previously innocent act criminal or even capital,
all persons who had been doing it during the session, while the act was still innocent, would
be liable to suffer the punishment imposed.®* This rule was obviously inconvenient by reason
of its retrospective operation, and was often found to work injustice ; where two Acts passed
in the same session were repugnant, it was, as Lord Tenterden pointed out® impossible to
know which of the two ought to be held to repeal the other. This rule was abolished by the
Acts of Parliament (Commencement) Act, 1793, as already stated.

In England, unless a contrary intention clearly appears, the expression “the passing of
this Act,” in a statute, means the date of royal assent, and not the date fixed by the Act
at which all or certatn parts of it are to come into operation.”

. Sections 5 to 8.

. Sections 9 to 13.

. 1 Bl. Comm. 70 n.
. Tomlinson v. Bullock, (1879) 4 Q.B.D. 230, 232 (Lush and Mellor JJ.}.

See the case of Artorney General v. Panter (1772) 6 Bro. P.C. 486.

. R.v. Middlesex, (1831) 2 B&Ad. 818, 821. 36 RR 758. .

. See Ex D. Rasbleigh, In re Dalzell, (1875) 2 Ch. D. 9, followed in R. v. Smith (1910) 1 K.B. 1725.
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4.3. The Canadian Interpretation Act has a provision similar! to the English Act of 1973
quoted below? : —

“The Clerk of the Parliaments shall endorse on every Act, immediately after the title
thereof, the day, month and year when the Act was assented to in Her Majesty’s name ;
such endorsement shall be taken to be a part of the Act, and the date of such assent shall
be the date of the commencement of the Act, if no other datc of commencement is therein
provided.”?

4.3.A. As already stated*, the present rule in England concerning the commencement of
statutgs is, that in the absence of a specially appointed day, statutes commence their operation
upon receipt of the Royal assent. Unless a new statute provides otherwise, the old law remains
applicable to all events occurring before the commencement of the new statute.

4.3B. The Indian provision in scction 4 follows the English law. But it should be pointed
out that the date of assent is not the only alternative wn regard to commencement of an Act.
Sir Cocil Car® has expressed the view that “in the rush of modern law—making, many laws
tumble out of the oven half-baked ;"~-not only in the sense that the country may not be ready
for them, but also in the sense that administrative preparations and the making of delegated
legislation may be necessary to bring statute into force. It may be noted that such  special
cases are dealt with by postponing the commencement of the Act to a date to be fixed later.

As already stated, there are several alternatives as to commencement.

(a) In the first place, a specific future or past date may be mentioned in the Act itselt
as the date on which the Act shall come into force or shall be deemed to have come into
force. In the former case (future date), the Act is prospective in its operation ; in the latter
case (past date), it is retrospective in its operation. Thus, the recent Code of Criminal
Procedure® received the assent of the President on the 25th January, 1974, but section 1(3)
of the Act specifically lays down that it shall come into force on the 1st day of April, 1974.

(b) In the second place, no specific date may be mentioned in the Act, the date may
be left to the Central Government to be appointed? by notification in the Official Gazette.
This device has been called by Sir Cocil T. Carr® as the “appointed day” clause device. This
device is resorted to when postponement of the commencement of an Act is necessitated by
reason of appointments to be made under the Act, or rules to be framed thereunder and
other preliminary arrangements to be carricd out for the proper and effective functioning of
the Act, or by reason of any change being made by the Act in status or rights the effect
of which it is desirable to delay, or by reason of new conditions being imposed on a section
of the public which makes it desirable, that they should have time to adjust themselves to
the new law. In this connection, Sir Cocil Carr remarks® “When Parliament makes big
constitutional or administrative changes. it is convenient to take time over the various stages
rather than to bring them into force immediately on the passing of the Act or upon any hard
and fast date. Such a device is particularly useful and appropriate to the introduction of—

(a) constitutional changes. for example, those made by the Acts which respectively
created the Dominion of Canada in 1867, the Commonwealth of Australia in
1900 the Union of South Africa in 1909 and those made by the Government of India
Act 1919 and the Government of Ireland Act of 1920 ; and

. Para 4.2, supra.

. Section 5(1), Canadian Interpretation Act.

. See also para 4.15, infra.

. Para 4.2 supru

. Carr, Concerning Lnglish Administrative Law (1941). pages 42, 43.
. The Code of Criminal Procedure. 1974 (2 of 1974).

. Carr, Delegated Legislation.

. Carr, Delegated Legislation.
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(b) administrative changes, such as, those occasioned in England by the local Govern-
ment Acts of 1888 and 1894, the Education Acts of 190Z, 1903 and 1918, the
Patents and Designs Act of 1919, the establishment of a Public “Trustee (see 6 Ed.
VII, Ch. 55) or the inter-departmental transfer of powers under the 1919 Acts
which created the Ministry of Health, the Scottish Board of Health and the Ministry
of Transport 7

(c) Then, in the third place, the “appointed day” device can be quite frequently ela-
borated by providing that different days may be appointed (a) for different purposes
and for different provisions of the Act, or (b) for different areas, or (c) for
different persons or classes of persons. For example, part of the Government of
India Act, 1919 came into force on January Ist, 1920 ; other parts came into
force on successive dates during April, July and December of that yecar, while the
remainder was finally brought into force by the beginning of 1921, on one date
for Madras and the Central Provinces, on another date for Bihar and Orissa, on
a third date for Bombay and the rest of India. Provision for a similar gradual
enforcement of the Government of India Act, 1935 was made in that Act.! In
this fashion, in the majority of the post-independence Central Acis, the “appointed
day” device has been adopted. A mere look at the Statute Book will show this.

4.4. We may note that some of the State General Clauses Acts provide that an Act
shall come into force on the day on which the assent of the Governor thereto is published

in the Official Gazette.

4.5. In ancient Rome, a Senatus Consulium had no force till deposited in the Temple
of Saturn.?

4.6. In France, the President of the Republic promulgates laws, within the fortnight following
their final adoption, and transmission to the Government.® The act of promulgation is definitely
part of the legislative process. A statute is made known to the public by publication in
the “Bulletin Des Lois™ or “Journal Official”. The Code Napolcon,* declared that laws were
binding from the moment their promulgation could be known, and laid down various dates

when promulgation was to be deemed to have taken place.

4.7. The English theory, however, is different.  “Every man in England”, says Blackstone,
“is, in judgment of law, party to the making of an Act of Parliament, being present there at

by his representatives.”

4.8. Keeping in mind the position as discussed above, we have cxamined the question
whether the provisions® in section 5(1) should be modificd so as to provide that Central
Acts shall come into force on the date of publication” in the Official Gazette. In fact, that
was the provision proposed in the draft Report which had been circulated for comments

by the previous Commission.

4.9. Having regard to various important considerations. and after careful examination of all
aspects of the matter, we have come to the conclusion that the present position as laid down in
section 5(1) should not be disturbed. In fact, because of the present practice, no hardship
is caused. Therc is no statutory obligation to publish Central Acts in the Official Gazette,
except that gazette copies of Acts arc prima facie evidence of the correctness of the texts
thereof.® But, in practice, Central Acts arc always published in the Official Gazetie without

1. Section 320, Government of India, Act. 1935.

2. Levy 394, Sec. Suet Aug. 84.

3. Article 10, French Constitution, 1958.

4. Article 1, Code Napoleon.

5. Bl Comum. (F) 183.

6. Para 4. 1A, supra.

7. cf . Para 4.4, Supru

8. Sactions &1 and 84 of the Indian Evidence Act, 187,
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delay, and generally on the same day on which the assent of the President to these Acts is
received.  Publication in the gazette is the most authentic form of publication.  As Macaulay,?
the first Law Membcr 0 the Government of Tndia. observed in one of his Minutes—

“And what does promuleation mean ? It means, if 1 understand its  sense, the
publication of a law in an authentic form. The publication of a law in the gazette
will henceforth be a publication in an authentic form and will therefore be a promulga-
tion.”

4.10. This finishes the point of substance concerning seetion S(1). Certain verbal changes
are, however, needed in scction 5( 1). Fer the words “come inta operation™, the words “come
into force” should be used, in conformity with the phraseology generally adopted in Central
Acts ?

4.11. Sometimes,® a distinclion is soughr ta be made between “coming into force™ and
“coming into effect”, but such a distinction is ro: usually observed in practice. As to the
expression. “at once” which is oceasionally uscd in commencement clauscs (in State Laws),
the under-mentioned case may be seen.t

4.12. To make scction 5(1) comprehensive in relation to the datc of commencement of
Regulations and Ordinances, we recommend the inscrtion of a sub-section to the effect that

(i) Ordinances shall come into force on their promulgation ; and {ij) Regulations shall come
inte force on their making.

4.12A. We now come to section 5(3) which deals with the time of commencement. This
sub-section has a history, It had been held in England® that an Act which comes into operation
on a given day bccomes law as soon as the day commences, and every event which occurred
during the day would be an event which took place after the passing of the Act. If the Act
received the Royal assent on the 101k August, the passing of the Act would. in contemplation
of law, take place immediately on the Beginning of the day.  That ix what the court held. and,
to emphasise the point, it stated that the Act commenced as soon as the clock had struck
twelve on the night of the 9th August.™ Thic later proposition was adepted in England in
the Interpretation Act, and is to be found in section §( 3) of our Act,

In 2 Madras case?, the question to he considered was whether an arrest made at 4,30 or
5 AM. in the morning of the 23rd January, 1947 in pursvance of Madras Ordinance 1 of
1947, was legal, and it was held that although the Ordinance was published in the Official
Gazette late in the day on the 23rd January, it must be deemed to have had effect from mid-
night of the night between 22ad and  23rd January.  This, in substance. is an explanation of
section 5(3).

4.12B. In onc of the comments reccived on the draft Report circulated by the previous
Commission, 2 p it has been made® that the cluuse as to the time of commencement of an
Act may offend article 20(1) of the Constiution. se far as penal Acts arc concerned.  The

. Macaulay, Minute No. 5 of the 14th Jur-, 1835,

. Also sce sectinns 6(a), 12, 22, 24, General Clauses Aot

- See Adarsh Bhandar v. Soles Tax Offcer, ALR. 1957 ALl 475, 483, para 62, second sub-paragraph.
- In re Veerabhadrayva, ALR. 1950 Mad. 243, 246,

. Tomilson v, Bullock, (1878) 4 Q.B. 230, 232,

. Tomilsonv. Builock, (187834 (3. B, 230, 233,

. Chenchinh v. Commissioner of Police, A LR. 1948 Mad. 255,

. Commend of Shri R.L. Narasimbam, as Chief Justice of the Orissa High Court,
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point made is as follows : Supposc an act which is otherwise lawful is made an offence by
a particular statute of the Icgislature, and that statute cames into Force say, at 10 AM, Under
the clause, it is deemed to have come into force from the midnight of the previous dav. Suppose
the act, which has now become an offence, was commitied at, say, 6 AM. on that day. Then,
by virtue of the proposed clause, that act will become an offence, though article 20(1) of the
Constitution prohibits retrospective penal legislation. This is the point made in the comment.
It is emphasised that in article 2001}, the words used are “at the time of the commission of
the Act”” and not “at the date of the commission”. The suggestion is that in the proposed
clause, it may be made clear that it does not apply to statutes or statutory provisions relating
to the creation of offences for the first crime.

4.12BB. We have considered the suggestion carefully. While we appreciate that article
20(1) of the Constitution has to be borne in mind, we do not think that it is necessary, for
that reason, to exciude, from the proposed clause, statutory provisions creating an offence for
the first time. The clause has the advantage of laying down a gencral rule as to the time
of commencement, and it would be a convenient rulc. In so far as a particular statute creates
an offence, it will be read as subject to article 20(1) of the Constitution. The contitutional
provision is paramount to the statutory provision in section 5{1). An express exception is
not required. From the point of view of drafting. a specific exception will make the provision
very cumbersome.

4.12C. Some difficulty may arise where an Act is to have extra-territorial application, in
a place where the standard time js different from the time of the country where the Act is
passed. The crucial test is the dare prevailing in such place.r Such extra-ordinary and rare
situations also need not come in the way of the proposed provision as to the time of commence-

ment.

4.13. So much as regards the time of commencement of an Act. We are of the view
that the time of commencement of a provision of an Act should also be defined. Such a
provision will be uscful for cases where the different provisions of an Act come into force
on different dates.? We are recommending an amendment of section 5 accordingly.

4.14. A presumption as to the printed date of assent (in respect of Acts) would also be
useful.

4.14A. A provision as to the commencement of Ordinances and Regulations is also

proposed, as it would be useful.

4.15. A further provision requiring the Government to print the date of assent to each
Act was suggested during our discussion. We arc, however. of the view that such a provisiqn
may not be appropriate in the General Clauses Act. Provisions on the subject contaiped in
the Canadian Act, scction 5(1). and the Australian Act, section 6, were considered by us.
The English statute of 1793, and its history® were also borne in 1.11in(.i. We, however, foiel
that the suggested provision may create complications, and are not inclined to recommend its

insertion.

4.16. In the result, we recommend that section 5 should be amended to carry out the
points discussed above.t The revised section should be as follows.

. Rex. v. Legan, (195T) Al E.R. 688 (Court Martial Appeal Court}.

1

2. Cf. para. 4.36 supoi.

3, Para 4.2, supra.

4. Tara 4.4 104,16, supra.
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Revised section 51

“5. (1) Where any Central Act is not expressed to come fnio force on a particular day, f(logmgfiﬁo

then it shall come imo force—- enactments.

() in the case of a Ceniral Aot made before the commencement of the Constitu-
tion, on the day on which it receives the assent of the Governor-General ; and

(i) in the case of an Act of Parliament, on the day on which it receives the assent of
the President.

(2) Where an Ordinance promulgafed or Regulation wmade by the President on or after
e, e day of o 2 Is not expressed to come into

I force on a particular day, then it shall come into force on the day on which the Ordinance is
promulgated or the Repulation is made, as the case mayv be.

Y {3) Unless the contrary intention is expressed, every Central Act, Ordinance, or Regula-
tion or provision thereof shall be construed as coming into force immediately on expiration
of the day preceding the beginning of the day on which it comes into force.

{4) The date appearing on the copy of a Central Act printed by or under the authority
of the Central Government immediately after its title shall be evidence that such date is the
date on which the Governor-General or the President, as the case may be, gave his assent.”

: 1. Thé revised sub-section (10 will apply to existing Acts also.
! 2, Date af conmancemznt of amendment Act to be entered.

15 M of Law/74—6
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CHAPTER 5§
PART OF STATLTES
Marginal notes

$£1. The Act does not contain any detailed provisions relating to the use in interprefation
of marginal notes, headings, punctuation and the like. Tn view of the obscurity of the position
as regards some of these matters, we propose to devote this chapter to a consideration of the
question whether specific provisions on the subject are neceded.

%2 From time to time, comtroversies arise as to how far a marginal note (or side note)
can be used in interpreting a scction.

In 1904, Lord Mc Naghten, sitting in the Judicial Committec hearing an appeal from
India, stated,® “It is well-settled that the marginal notes cannot be referred to for the purpose
of construing the Act.” He regarded the contrary opinion as “having originated in mistake.”
Nevertheless, the contrary opinion seems to have persisted amongst lawyers, and resort is often
sought to be made to the side note in construing the sceticn.

From tims to time, legal journals in India and clsewhere have also discussed this question.?

8.3. There exists also a qualified view, namely, that where the text of the statute is, in
any respect, ambiguous, help can be sought from the marginal note. According to this view,
while marginal notes could not be used for interpreting or curtailing the provisions of a section
where its meanin? is plain, those notes could be used to clear an ambiguity,® or to furnish
some clue as to the meaning and purpose of the section.?

5.4, For example, in a Gujarat Case® it was stated that the marginal note to a scclion
supported the construction placed by the court. The court observed. “No doubt, the marginal
note cannot be referred to for the purpose of construing a section, but it certainly furnishes
some clue as to the meaning and purpose of the rection. The marginal note fo section 89
clearly indicates that the object and purpose of the scction is to effect termination of dispropor-
tionately excessive voting right in existing companies. There are no words in the marginal note
limiting the object and purpose of the section to termination of disproportionately excessive
voting rights only in respect of preference shares. The marginal note also thus indicates that
section 89(1) applies to all existing shares whether they be preference shares or equity shares.”

§.5. As against this, there are cases holding that a marginzl note cannot be referred to

for the purpose of construing a statute,® or that they cannot control the meaning of a section?

TT@;nfBaImj Kunwar v. Rao Jagat Pal Singh, (1904) 31 LA, 132,141 (P.CO
2. Sas for examplie, comments as (O mrarginal noles in
(a) (1934) 149 LC.6;
by {1534) Bom. L.&. 100.
() (1934) 67 Mad. L.I. 35,
(d) (1934) 4 All. W.R. 25.
 Model Eleciric Ol Mill v. Corporation of Calcutta, A LR, 1960 Cal. 338, 333,
. Savaf Shah v. State of Andhra Pradesh, ALR. 1963 AP 314,
_ Juvan Singh v, Balbhadra Singh, ALR. 1963 Guj. 209, 219 (P.N. Bhagwati J.).
Coripissioner of fncome-tax v. Ahmedbhai Umarkhai & Co., {19300 S.C.R. 335, 353; AILR. 1930 S8.C.

134, 141,
. Nallwakhva Bysack v. Shyvamsunder Haldar, (1953} S.C.R. 533, 538; ATR. 1953 8.C. 148, 150,

[« BT
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5.6. In general, courts in England and Austrialia held that the marginal notes cannot Pesition in Eng-

be used as a means of finding the true meaning of a section when the meaning of that section
is in doubt.? Indecd, in semic cages, Parliaments have passed Acts  which seem designed to
make sure that the marginai notes will not be used to find the meaning of the section. ¥or
example, the Victorian Parlia-ionr has passed an Act,? stating that :

“Neither the marginal notes nor the foot-notes to any such Act other than any
annual appropriation At shall be a part thereof.”™

In India, the Speaker o the Lok Sabha las also ruled! that marginal notes do not form
part of the Act.

56A. In an earliecr English case, Phillimore, L. J. had observed, “1 am aware of the
general rule of law as to marginal notes, at any rate in public general Acts of Parliament, but
that rule is founded, as well be scen on reference to the cases, upon the principle that these
notes are inserted not by Parliament nor under the authority of Parliament but by irresponsible
persons. Where, however.. ....... the marginal notes are mentioned as already existing and
established, # mayv well be that they form part of an Act of Parliament.”

5.7. But, in a {airly recent English case.® Harman L. J. said, “I have always been
broaght up to believe that to interpret an Act of Parliament by the side notes to the sections
is guite inadmissible, although there are judicial pronouncements seeming to show that judges
have not always refrained, as in my judgment they should, from giving some weight to them.”
In a latter case,” it was held that the marginal note is not to be regarded as a legitimate aid to
construction.

Contrary decision,® therefore, appear to be cut of tune with well-settled principle.

5.8. In fact, in a judgment of thc House of Lords,® Lord Reid specifically rejected the
admissibility of side notes as an aid to construction.

5.9. On principle, the rule that a marginal note is not relevant for the interpretation of
a legal provision applies as much to the constitution as to an ordinary law.

5.9. But, so far as ordinary Acts of Parliament are concerned, it is desirable to settle
the law—or, if onc prefers that expression—1to re-settle the law.!® The reason given usually
for not treating marginal notes as part of the Act and as not admissible in interpretation is
that the Legislature does not discuss them when discussing the Bill, and that they are nevet
put to vote and can be amended under the authority of Government without reference to
Parliament.

1. See, for example, Nivon v. Attoraey-General, (1930) 1 Ch. 566, 393, (per Lard Hanworth M.R.};
[ Sunderson v. Fotheringham, (1885) 11 V.L.R. 190; Darke v. Thornton, (18831 Q.L.R. 159.

2, Ats Interpretation Act, 1958, section 1142), (Victoria).

3. See also section 13(3) of rhe Austrian Act.

4. See the rulings given by the Speaker on the 7th February 1950 and 10th February 1960 {Lok Sabha
Debates—Part II, dated Tth Febroary 1950, pages 409-419) (duting discussion on the Delh] Road Transport
Authority Bill and the Undssirable Immigrants (Expulsion from Assam) Bill respectively.

. Re. Working Urban Council Act, (1%14) 1 Ch. 300, 322,

. Parsons v, Laboratorfes (B.H. N Lid., (1963) 2 All E.R. 658, 674,

. Uddin~. Associated Portland Cement, (19651 1 All. E.R. 347, 349,

- Stephens v. Cuckfield Rural Districr Conncil {196) 2 (3.B. 373.

. Chandler v. Director af Public Prosecutions, {1862) 3 WL R. 694, 705( H.L.) See also parg 5. 10, infra.
. Para 5.2, supra.
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We would, however, like to point out that apart from this. there is a more substantial
reason. The reason is that the marginal note is intended merely to give a brief indication of
the matters dealt with in the provision against which it appcars, and is not intended to give
an exhaustive picture of the section. In fact, logically, it is difficult to sce how a marginal
not (even if it purporis to give a complete picture of the section) can be taken into account
in construing the section, because, then we would have not ome but two parallel provisions
on the same subject at the same place. However careful the draftsman may be in framing
the marginal note, it is impossible for him to put everthing in it. By its very nature, it is a
compressed gist of the section. It is not intended to have a legal cffect. It is an extra-legal aid
inserted for convenience.

510. Judicial evolution has itself failed to yicld any reasonably certain test. In addition
io the cases already cited,! we may refer to a fairly rceent decision of the House of Lords,®
where Lord Reid and Lord Upjobn have, as to the proper use of marginal notes, expressed
views which, to some extent, run on divergent lines. It may incidentally be noted that in
India, Central Act 1 of 1854 was the first Act® introduced and passed in Councit which

contained marginal notes.

511. We are, therefore, of the opinion that a specific and categorical provision to the
effect that marginal notes do not form part of the Act is required, for the reasons stated above.
We recommend accordingly, We also recommend a provision to the effect that marginal notes
may be corrected or amended under the authority of Government. The new section to be

inserted will be as follows :—
Section 5-A {New)

§-A. The marginal note appended to any provision of anv Central Act or Regulation,
and the reference to the number and year of any former law in the margin against any such
provision,——

(2) shall form no part of the said Central Act or Regulation, as the case may
be ;

(b) shall be deemed to have been inserted for the sake of comnvenience only;
and

(c) may be corrected or amended under the authority of Government.

Headings

511A. We think that opportunity should also be taken of making it clear that the headings
of the Parts or Chapters intoe which any Central Act or Regulation is divided shall be deemed
to be part of the Act or Regulation. Since® a controversy has arisen in England on the point,

this clarification is desirable.
Lord Reid said,® in the House of Lords :

“A cross-heading out to indicate the scope of the sections which follow it, but there is
always a possibility that the scope of one of these sections may have been widened by amend-
ment. But a side-note is a poor guide to the scope of sections, for it can do no more than

indicate the main subject with which the section deals.”

1. See para 5.2, supra.
2. D.P.P.v. Schunieder, {1969) 3 Alt Eng. Report 1649, 1651, 1657,
3. Central Act 1 of 1854 related to acquisition of land.
4. Sec. D.P.P.v. Schrieder, (1969 3 ANER. 1640, 1641, 1657 (H.L.).
<. D.P.P.v. Schuieder, (1969) 3 Al E.R, 164D, 1647, 1643, 1644, 1650 (House of Lords).



;ﬁlﬁ,i:hg.‘ e

39

Lord Hodscn said, “...although there are no cross-headings in the Act of 1928 whereast
the corresponding section of the Act of 1948, section 322, appears under the cross-heading
“offenices antecedent to or in the course of winding up” the construction of the relevant section
ought not to be governed ultimately by a consideration of cross-headings even though some
attention mayv be paid to them.........

Viscount Dilhorne said

“I do not consider that it is proper to infer from the title to a part of the Act and from
this cross-heading that the scope of the subject is Timited as the respondent contends...... while
I would not suggest that, when one is considering an Act of Parliament, one is not estitled
to look at the title given to a part of the Act and to cross-headings, the weight to be attached
to them i<, in my opinion, every slight and lcss than that which should be given to a preamble.
In Chandler v. Direcior of Public Prosecurion,” Lord Reid said that side note to a  section
cannot be used as an aid to construction. 1 agree. A marginal or side-note is inserted by the
draftsman as an indication, bur not as a definition, of the contants of the section.

“Similarly, in my view, the title given to a part of an Act and the cross-heading to a
modern Act, which are inserted by the draitsman and not subject to amendment by the members
of either House, are no more than guides to the contents of the part or of the sections which
follow. They are not meant to control the operation of the enacting words and it would be
wrong to permit themn to do s0.”

Lord Upjohn said :

“It must always be remembered that cross-headings, punctuations and marginal notes are
not part of the Bill passing through Parliament in this sense that they cannot be debated and
amended as the Bill passes its various stages, in marked contract to the preamble and the
long title. These cross-headings and marginal notes are put there in the first place by the
Parliamentary draftsman, but as the Bill proceeds may be altered (probably in consultation with
the draftsman) by the officials of Parliament to accord with amendments made to the body
of the Bill as it progresses,

e what role do cross-headings play in the construction of the Act ? In my
opinion, it is wrong Lo confine their role to the resolution of ambiguities in the body of the
Act when the Court construing the Act is reading it, though to understand it, it must read
the cross-headings as well as the body of the Act and that will always be a useful pointer as to
the intention of Parliamcnt in enacting the immediately following sections. Whether the cross-
heading is no more than a4 pointer or label or is helpful in assisting to construe or even in
some cases (o control the meaning or ambit of these scetions must necessarily depend on the
circumstances of each case, and I do not think it is possible to lay down any rules.”

5.12. Similar controversy is likely to arise, in our courts and a specific provision is

Section 5B (New)

The headings of the Parts or Chapters into which anv Central Act or Regulation is divided 11}"3‘11”83 part
shall be deemed 10 be part of the Act or Regulaiion, as the case may be. of enactments.

5.13. Another allied question is regarding punctuaiion. Broadly speaking, the accepted Punctuation.
view is that in modern times, punctuation forms part of an enactment, and regard should
accordingly be had te it in conslrumg the enactment. 1t is not, however, possible to be very

1. Tlle Cmm}anu-. fllu E‘)?.g,
2. Chandler v. D.P P (1962} 3 AL E L. 140,

R .
desirable. We, therefore, recommend inscrtion of the following new section ;— af‘iimﬂﬁé'ﬂféf"
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precise or dogmatic in this regard. The fact that punctuation has, for some time past, been
.a part of the statute as enacted by the Legislature, is important as indicative of the value of
punctuation marks as an aid in construction. Its use, however, scems to be limited to an
obscure or doubtful provision of law, and, of course, the assistance to be derived from punctus-
tion marks in interpretation will depend much on the accuracy and corractness with which they
have been wsed. Until 1849, in England, stalutes,—i.e., the Bills cngrossed on  parchment,
were not punctuated,® but the position is different now.

5.14. It is often stated that good drafting should eliminate the need for punctuation. But
perfect draftsmanship is an ideal which is rarely realised. Though not often used, punctuation
is a guide in interpretation, but has to be resorted to cautiously. It is a minor element in the

construction of a siatute.?

Karl N. Lewellyn® has given illustrations with regard to canons of construction. One of
them is—punctuation marks will not control the plain and evident meaning of language.* This
is all that can be said on the subject with confidence.

5.15. In one of the comments® on the draft Report which was circulated by the previous
Commission, it was stated that it is desirable to incert a separaie provision dealing with the
principles of construction of punctuation in statutes. The old ruke that punctuations are made
by the printer and should not be taken notice of during construction,® (it was stated) seems
no longer in force. Since punctuations in the statules are put by the draftsmen, and are passed
by the legislatures and in some recent decisions, the Supreme Court also has taken note of
punctuations while construing the statutory provisions, the suggestion is that “it is better to

clarify the law on the subject.”

We have alrcady stated the position above” and we do not think that any specific provision
in this regard would be appropriate.

1. (a) Burrow ¥y, Wadkin (1358) 116 R.R. 1.
(b} R.v. Olekem (1852) 21 L7.M.C. 134,

2. (@) Ashwini Kumar v. Arabinder Bose, (1953) S.C.R. 1, 41, A LR, 1952 §.C. 369, 383,
(B) Shambhie Raddy v. Chalamma, A LR, 1966, Mys, 311

3. Lewellyn, ‘Remarks on the theory of Appellate Decision and the Rules or canuns about how statules are
to be construed” (1950) 3 Vanderbilt Law Rev_ 395,

4. Comment of Shri R.L. Marasimhan, 45 Chief Justice of the Orissa High Court.

5. Infand Revenue Commissioner v. Hinchy, (1960) A.C. 748, 765,

6. Note in (195%) L.GQ.R. refzrred to.

7. Para 5.14, supra.
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CHAPTER &
REPEAL AND AMENDMENT
Repeal

6.1. In the last chapter we have dealt with rules relating to certain parts of statutes. We now
come to more important questions concerning repeal and amendment.

6.2. Section 6 of the Act deals with repeal. Its main ohject is to reverse the common law
rule that a repeal obliterates the statute for all purposes for the future. Though this section is
one of the most important scctions in the code. and contains a provision of frequent applicatinn
a study of the decided cases up-to-date shows that the problems that have arisen as to repeal
are (i) either outside the section,! or (I} corcern the application of the provisions of the sec-
tion, or (iii) concern the cffect of a separaic repeal clause in a particular Central Act. These
problems cannot be avoided or minimised by an amendment of section 6, because their solu-
tion does not lie in any general rule.

6.3. The question that arise (in relation to repeal) outside section 6 relate usually to the
effect of a particular enactment as attracting the provisions of section 6.

6.4. The entire problem of determining the extent to which existing legistlation is repealed
by subsequent statutes ultimately resolves itself into one of legislative intent.2

As Mr. Justice Storv said,® it is not sufficient “to establish that subsequent laws cover some
or even all of the case provided for (by the prior Act), for. they may be merely affirmative,
or cumulative or auxiliary.”” The intention of the legislature to repeal “must be clear and mani-
fest”.  Questions concerning this legislative intent to repeal and the extent of the repeal  are
obviously incapable of being solved by a general rule. ’ '

6.5. It may be noted that section 6 would apply to a case of repen] even if there is a simul-
taneous new enactrment, unless a contrary intention appears from the new enactmentt The
consequences laid down in section 6 of the General Clauses Act will follow, unless as the sec
tion itelf says—a different intention appears. In the case of a simple repeal,
there is scarcely anv room for  the expression  of a  contrary  intention. Of
course. when repeal is {oilowed by fresh legislation on the same subiject, one would undoubtedly
have to look to the provisions of the new Act—but only for the purpose of determining whether
they indicate a different intention. It cannot. therefore, be said, as a broad proposition,  that
section 6 of the General Clauses Act is ruled out whenever there is a repeal of an enactment
followed by a fresh legislation. Section 6 would be applicable in such cases also, unless the
new legislation manifests an intention incompatible with or contrary to the section. Such in-
compatibility would have to be ascertained from a consideration of all the relevant provisions
of the new law, and the mere absence of a saving clause is, by itself, not material.

6.6. Therc is one important matter concerning implied repeals, which needs to be
mentioned. By its terms, section 6 does not state that it applies also to implied repeals, and,
for some time, the Supreme Court also kept the question open.® In 1964, the question came

1. Para 6.3, infra.

2. Woodv. US, 10L. ed, 987, 253.

¥  Red Rock v, Henary, 27 L. ed. 251, 253.

4. M/s Munshilol Bemram v, S.P, Jain (1971) 25.C.7. 307,
5. Teust Mai Lackhmi Sialket Bradri v, Amritsar Improvement Trust, A LR, 1963 5.C. 975,
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up before the Supreme Court in these circumstances.! The Orissa Mining Areas Development
Fund Act, 1952 {an Act of the Orissa State Legislarure) was, by rcason of the passing of
the (Central) Mines & Minerals (Regulation and Development) Act, 1957, superseded. The
Iatter Act had no express repeal clause, but since the repulation of mines and the development
of the minerals to the extent provided in the Act was taken under its control by the Union
by a declaration in ? section 2 thereof, this consequence necessarily followed.

6.7. Posing the question whether the cxpression “repeal™ in section 6 was of sufficient
amplitude to cover implied repeal, and noting the ahsence of dircet authority on the point in
England or in the United States, the Supreme Court took the view that the principle underlying
section 6 was that every latter enactment which supersedes an carlier one or puts ah end
to the carlier state of the law, is presumed to intend the continuance of rights accrued and
liabilities incurred under the superseded enactment, unless there are sufficient indications €Xpress
or implicd in the later enactment, designed to completely obliterate the ecarlier state of the
law,

6.8. The Court then examined the question whether this prineiple could or ought to be
limited to cases where a particular form of words is used o indicate that the carlier law las
been repealed, and made the following pertinent chservations :—

“The entirc theory underlying implied repeals is that therc is no need for the later
enactment to state i express terms that an carlier enactment has been repealed by
using any particular sct of words or form of drafting. but that if the legislative
mtent to supersede the carlier Jaw is manifested by the enactment of provisions as
to effect such supersession, then there is in law a repeal notwithstanding the absence
of the word ‘repeal’ in the later statute. Now, if the legislative intent to supersede
the earlier law is the basis upon which the doctrine of implied repeal is founded,
could there be any incongruity in attributing to the later legislation the same intent
which section 6 presumes where the word ‘repeal’ is expressly used 7 So far as
statutory construction is concerned. it is one of the cardinal principles of the law
that there is no distinciion or difference between an express provision and a provi-
sion which is necessarily implied, for it is only the form that differs in the two
cases and there is no diflerence in intention or in substance. A repeal may be
brought about by repugnant legislation, without cven by reference to the Act
intended to be repealed, for once legislative competence to effect a repeal is posited
it matters little whether this is done expressly or inferentially or by the enactment
of repugnant legislation.”

6.8. Before we conclude our discussion of this section, we may point out that the concluding
words of this section “as if the repealing Act or Regulation had not been passed” are its key
words, As the Supreme Court observed,® “The last mine words. ....are the key words, and
mean that in respect of rights, obligations and liabilities acquired, accrued or incurred under
the earlier Act, the repealing Act need not be read and legal proceedings and remedies are to
continze under the repealed Act according to its tenor.”

As the section is quite comprehensive in its scope and content, we do not think that any

change is called for in it

Amendment

6.9. We now come to amendment of Acts. Scction 6A is as follows —

"‘6A. Where any Central Act or Regulation made after the commencement of this Act
repeals any enactment by which the text of any Central Act or Regulation was

TN State of Ovissa v. M.A. Tooloch & Co., A.LR. 1964 S.C. 1284, 1294, paragraph 21,
2 The declaration was with reference to the Constitution, Union List, entry 54.
1. AN, Channiah v. 4. Batchochanian Sahib (decided in January 1963).
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amended by the express omission, insertion or substitution of any matter, then, un-
less a different intention appears. the repeal shall not affect the continuance of any
such amendment made by the enactment so repealed and in operation at the time
of such rcpeal”

6.10. Slight verbal changes in this scetion {section 6A) are proposed, in order to deseribe verbal-changes.
more precisely the enactment to what the section applies.

6.11. {a)} We also rccommend an cxception regarding temporary Acts. A temporary Exception-

amending Act, which amends a permanent Act, should die on its repeal : that is to say. the Iecommended

. . - for temporary

amendment should come to an end with the repeal of the amending Act. Acts (in sec-
tion 6A)

(b) Where a temporary Act amends a temporary Act, and the amending Act is repealed,
the principle of section 6A may apply. But it is unnecessary to encumber the scction with any

elaborate provision on that point.

6.12. While on the subject of temporary amending laws, we may refer to the situation of Ordinance-ame-
an Ordinance amending a temporary Act, which arose in a Supreme Court case.! In that case, nding Acts.
the enactments involved were—

(i) the Defence of Tndia Act, 1939 (a temporary Act), (i1) the amendments thereto by
Ordinance No. 12 of 1946, and (iii) the Repealing and Amending Act No. 2 of 1948 (which
tepealed the Ordinance and repealed the Defence of India Act also}. On the repeal of the
amending Ordinance, the amendments made thereby (in the nature of savings for rights, liabilities
etc.) were held to have died. The non-applicability or otherwise of section 6A was not consi-
dered, perhaps hecause the section docs not find a mention in section 30 dealing with Ordi-

nances.

We have considered the question whether it is necessary to make a provision on the subject.
If the effect of the formal repeal of a law amending a temporary law is to destroy the amend-
ments made by the amending law, some practical ditficulties could arise, and one way to solve
them would be to provide (in the clause under discussion) that it applies also to an Ordinance
amending a tempotary Act, when the Ordinance is repealed. We have, however, after careful
consideration, decided not to encumber the section with such complications.

6.13. Amendments made by Ordinance would not. therefore, fall within the purview of this
claunse.

6.14. The topic of temporary amending Acts, in relation to their expiry (as distinguished Temporary
from their repeal), is one which will be rcferred to later.® ?}lg;ngg:‘
o1,
6.15. The word “text” in section 6A has been construed by the Supreme Court in Tethanand’'s meaning of
case® as meaning “subject or theme”. The argument there advanced was that this word related the word
A ; . “text” in
to the phraseology and the terminology used in the Act, but not to the content of that Act. This gecrion 6A.
argument was negatived. (The case related to the amendment made in the Wireless Telegraph

Act, 1933, by the amending Act of 194%9. which was repealed in 1952},

6.15A. In another Supreme Court case, Om Prakash v. State of U.P.,% relating to the Exniry of
Prevention of Corruption Act. it was held that section 4-09.0F the [ndian Penal Code was not te’,;',’;,‘;",-,‘;y
repealed by scction 5 of the Prevention cte. Act. even impliedly. The question was, thus, one amending

of repeal. But the following observations made by the Court are of interest with reference to

temporary amending Acts:

| Stare of U.P. v. Jagamandar Das, ALR. 1954 §.C. 683, 635, para. 8.

2. Para 6.L5A infra.
3, Jetkanand v. State of Delhi, A LR, 1960 §.C. 89, 92 1 S.C.R. 755, 781.

4. Om Prakash v. Seare of {L.P., A LR, 1937 8.C. 438, 463, {1937) S.C.R. 423, 424 (Govinda Menon J.).
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“Before we advert to the Indian cases, the first thing that has Lo be remembered in this
connection is that, the Prevention of Corrupiion Act heing a temporary one, tho
Legislature would not have intcnded in the normal course of things that a temporary
statute like the une in question should supersedc an enactment of antiguity, even
if the matter covered the same field. Under scetion 6( a)! of the General Clanses
Act, if by cffiux of time, the period of a temporary statute, which had repealed an
earlier statute, expires, there will not be a revival of tie earlier one by the expiry

of the temporary staute.”

6.16. n the light of the above discussion, we recommend that section 6A should be revised
as follows.

Revised section 64

Where any Central Act or Regulation (other than a temporary A¢t or Regulation) amends
the text of any Central Act or Regulation by the cxpress omission, insertton or substitution of
anv matter, and the amending Central Act or Regulation s subsequently repealed, then, unless a
differcnt intention appears, the repeal shall not affect the continuance of any such amendment
made by the Central Act ar Regulation so repealed and in operation at the time of such repeal.

6.17. to 6.20. We propose a new section to provide that where the title of any Central
Act or Regulation is amended, then reference to that Central Act or Regulation by its old title,
in any other enactment Act or Statutory instrument, shall be construed as references to it with

its new title. The utility of such a provision is abvious.

The new section should be as follows :(—
Section 6B{New).

“&B. Where the short title of any enaciment, being a Cemral Act or Regulation, s
amended, then, references to that Central Act or Regulation by s old title in any
other enactment or any statutory instrument shall, unless a different intention appears,

be construed as reference to it with its new title.”

Revival of repealed Acis.

{ter the commencement of

6.21. Under scction 7. in any Central Act or Regulation made &
wholly or partially, any

this Act, it shall be necessary, for the purpose of reviving, either
enactment wholly or partially rcpealed, expressly to stale that purpose.

The section seems to need no change.

Reference to repealed Acts
6.21A. We now come to section 8, sub-section (1) which is as follows :—

or Regulation made after the commencement of

this Act, repeals and re-enacts, with or without modification, any provision of a
former enactment, then references in any other enactment or in any instrument to
the provision so repealed shall, unless & different intention appears, be construed as

references to the provisions so re-enacted.

“Where this Act, or an¥ Central Act

rinciples, has given tise to a number of questions.

This section, though simple in its main p _ to 2
Some of them do not necessitate any change, but all of them illustrate its importance.
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6.218. Section 8(1). it should be pointed out,! deals with the reference or citation of one
enactment is another without incorporation.  The meaning and effect of incorporation by reference
of one statute into another has been examined in several cases, which point out this limttation of

section 8.

6.22 Even so, the scope of section 8 is wide. For example when an Act passed by the
Union Parliament repeals® a Siate Act, then also section 8 applies; there is nothing in section 8
to indicate that “former cnaciment” means only a Central Act.

6.23. It may also be noted that section 8 does not require that the later Act repealing and
re-cnacting an earlier Act should be u repealing and amending Act? It does not matter that
the new Act is nat a repealing and amending Act, but an Act to define and amend the law relating
to the particular subject. All that the section required is that a Central Act should repeal and
re-enact a former enactment, cither with medification or without it

6.24. The cxpression “instrument” ian the section has also given rise to a few interesting

CAEES.

6.25. In a Bombay casc,® it was stated that the word “instrument”, in its ordinary meaning
means a document of a formal legal kind, which creates some right or liability. It Is usually
used in the sense of a document exccuted by or between the parties.  An order of a Court cannot

be said to be an instrument.®

In an earlier Bombay case,® the High Court was not satisfied that an order of delegation
can be deemed to be an “instrument” within the meaning of section 8; and it was conceded that

it cannot be regarded as an enactment.

6.26. But the Supreme Court has now held¥ that the word “ipstrument™ (in section &)
includes the President’s order under article 359(1) of the Counstitution. The Supreme Court,
while so holding, noted that the word “instrument” is some-times taken as meaning a formal
document creating a right or liability inter parfes. The Supreme Court added:

e But in the context of the General Clauses Act, it has to be understood as
including reference to a formal legal writing like an order made under a statute
or subordinate legislation or any document of a formal character made under
constitutional or statutory  authority. We have no doubt in our mind that the
expression “instrument” in section 8 was meant to include reference to the Order

made by the President in exercise of his constitutional powers.”

6.27. In a Delhi case,® an important point concerning section 8 arose. A notification issued
by the State Government of Maharashtra had recorded the consent of the Maharashira State to
the investigation by the Delhi Special Police Establishment of offences specified in 2 notification
of the Government of India (issued under section 3 of the Delhi Spucial Police Establishment
Ach). The notification of the Government of India was later repealed, and a new one in
supersession of it issued. But the Maharashtra State did not issue a fresh order notifying its
consent with refercnce to the revised notification of the Central Government. Consent of the
State Government was, nevertheless, hekl o continue to be valid for purposes o

notification also.

f the revised

Collector of Customs, Madras v. Nathella Samnatii Chatty (1962) 3 S.C.R. 786, ALR. 1962 5.C. 316.

State of Pawjab v. 5.D.5. Gupta, A.1.R. 1970 §.C. 1641-1642, para 4.
. See Maruyan v. Swrandranath, AdR. 1972 Orissa 115, 117,
. Bombay Chrenicle v. V.8 Poldar, (1461) 63 Bou L.R. 812, 814 {Chainaai C.J., Chandrachud 1.).
. Jodvell v. Fodrell, (1869) L.R. 7 L. 401, 463.
. Emperor v, Rayangonda Kingangoinda, ALR. 1944 Bom. 59, 263, 46 Bom. L.R., 495,
Mokan Chowdkiory v, Chief Canunissioner, Union Territory of Tripwra, ALR. 1964, 8.C. 173, 178, 179,

b B+ L W Y LIS T % R

para 11,
8. Advance Dairatce Co. v, Gurdasaal, A LR, 1963 Delhi 330, 347, para. 33 (DB.)-
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6.28. The High Court observed (-

“Learned counsel for the petitioner further argued that the said Notification issued under
section 3 has since then been repealed and superseded by another MNotification though
in the New Notification also all the offences which are being investigated in the
present case are included. Learned counscl, however, argues that the repeal of the
Notification under section 3 which was referred to in the consent letter prevents
the Special Police from investigating this case. We see no force in this argument.
The principle of section 8 of the General Cluuse Act wonld applv herel  The letter
of consent referred to the Notification under section 3 which was in force when the
consent letter was issued. The repeal of the said Notification and the issue of
a new one in supersession of it would be like the repeal and re-enactment of a
statute. Under scction ¥, the reference to the repealed cnactment thereafter is to
be construed as a reference to the re-enacted provisions. Tor the same 1cason, the
reference in the conmsent letter would have to be construed as a reference to the
Notification which has repealed the Notification referred to in the conscent letter.
It would be contrary to all principle to take the view that the State Government
has to go on issuing new letters of consent merely becanse the Central Government
chose to issuc new Notification under section 3.

In fact, the State Government may refuse to issuc a few letter of consent on the ground
that it wanted the consent to be restricted to the offences mentioned in the Notification
referred to in the consent letter.  The superseding Notification may contain additional
offences to the investigation of which the State Government may not wish the consent.
In our opinion, thercfure, the letter of consent continues to be valid, and it is so
valid in the present case.”

6.29. We agree with the conclusion reached by the High Court* But we think that it
would be better to make the language of the section explicit on this point.

6.30. At the same time, it is desirable to confine the proposcd amendment to statulory
jnstranents.® The General Clauvses Act is not concerned with documents other than statutes and

statutory Instruments,
Successive repeals

6.31. We may, at this stage, deal with successive repeals. In the Allahabad case,*
Chandra Bhushan v. Gavatri Devi, the question arose whether section 8 of the General Clauses
Act could be pressed into service in construing section 13, Court Fees Act, which refers to
section 351 of the Civil Procedure Code, 1859. The Code of Civil Procedure, 1908 has repealed
and re-enacted (in Order 41, Rule 23), the provisions of cection 562 of the Code of 1882,
The Code of 1908 did not itself repeal the Code of 1859. It repealed the Code of 1882, which
had repealed the Code of 1877, which, in turn, had repealed the Code of 1859. The High
Court held that section 8 of the General Clauses Act was of no assistance in such a situation.

It would be desirable to cover such a situation by making an explicit provision on the
subject.
Recowmmendation as fo section 8.
6.32. & 6.33. In the light of the above discussion,” we recommend that section 8(1) should

be revised, and section 8(1-A} inserted, as follows:—

. Emphasis supplied.

. Para 6.28. supro.

. See supra para 6.24.

Chandha Bhushen v, Gayairl Devi, ALR. 19A9 Al 142, 152,

. Para 6.2% to ©.34, yupra.
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“8(J) Where this Act, or any Central Act ar Regulation made after the commencement
of this Act, repeals and re-cnacts, with or without maodification, any provision of a
former cnuctment, then  references o ary othier endctiieni  or oroany statutory
instrumeni 1o the provision so repealed, or to the provision of any joriner enactinent
vepealed and re-enacted by the provision so repealed, shall.  wnless o different
intention appears. be construcid as references to the provision so re-enacted.”

“(1-A) Where any statwiosy instrusiein rescinds oid re-incorporates, with or without
modificaiion, anv provision of a former statutory instrumen!, then references in any
enactment or in any olher siangtory instrument o ihe provivion so rescinded, or to
the provision of any former statutory instrument rescinded and re-incorporated hy
the provision so rescinded, shall, neless a different intention appears, be construed
references to the provision so re-endcied.”
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CHAPTER 7

TEMPORARY ACTS
INTRODUCTORY

7.1. We now proceed to discuss a subject which is not dealt with in the present Act, the
expiry of temporary Acts. We propose a new section on the subject.? It would be desirable to
explain the background of the new section in some detatl,

At present, in the absence of provisions us to the expiry of temporary Acts, considerable
difficulty arises. No doubt. in cach particular Act which is intended to be temporary, usually a
saving clause is insertcd; but, there might be cases where the draftsman omits to do so through
inadvertence.? Since the situation is a recurting one, it would be convenient if the (eneral

Clauses Act contains a suitable provision.
The matler requires a detailed discussion of several aspects.

7.2. “Every statutc for which no time is {imited is called a perpetual Act,” as the dupreme
Court observed;® A perpetual Act continues in force until it is repealed. It is, however, to be
noted that mo statute can be literally perpetual, that is to say, incapable of being repcaled.

Temporary Acts are those on the duration of which some limit is put by the Legislature.
They continue in force {vnless socner repealed) until the expiration of the time fixed for their
duration. The Corpus Jfuris Secundum® defines a temporary statutc as one which is limited
merely in its duration. or which is limited in its operation for a particular period of time after

its enactment.
Repeal and expiry compared

7.3. Under the law of Eugland, as it stood prior to the Interpretation Act of 1889, the

effect of a repealing stalute was to obliterate it as completely from the records of Parliament as
f thesc actions which were commenced,

if it had never been passed, except for the purpose ©
prosecuted and concluded while it was an existing law.?

To obviate the resutts which would follow a repeal without more, a practice came mto
existence in England of inserting a saving clause in the repealing statute with a ‘“‘view to preserving
rights and liabilities already accrued or incurred under the repealed cnactment. Later om, to
ith the necessity of having to insert a saving clause on each occasion, section 38(2})

dispense w
"¢  Soction of our Act corresponds to section 38

was inserted in the Imerpretation Act, 1882
of the English Act, dealing with repeal.

44 1f the efect of the repeal of n stawte (without a savings clause) was to obliterate the
cords of Parliament as if it had never been passed,”
also could not, in principle, he in any way different.
regard to the expiration of a temporary

repealed stalute as completely from the re
the effect of expiry of a temporary statute
The decided authorities® show that the general rule in

. Section 8A(new).

. Para 7.11, infra,

. Hansraj Maoolji v. State of Bambay, AIR 1957 SC 497, 500, Para. 14,
Corpus Juris Secunduem, Vol. 82, p. Q8.

Qe AR 1935 S.C. 84, 8T,

ALR. 1055 5.0 54, 87,

. Para 7.3, supra.

Cra) ALLR, 1947 FLO M, 4L

() AL, 1959 5.C. 609, 6ild
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statute is that (unless the statute contains some special provision to  the contrary). after a
temporary Act has expired, no proceedings can be raken upon it and it ceases to have any
further effect. Therefore. offcnces committed apainst temperary Acts must be prosecuted and
punished before the Act expires, and as soon as the Act expires, any procetdings which are
being taken against a person will ipse focfo terminate,

In one judgment® of the Supreme Court, the repeal of a perpeluat siatute is almost equated
with the expity of a temporary statute. It is observed, “when a slatute is repealed or comes
to an end by efflux of time, no prosecution for acts done during the continuance of the repealed
or cxpiried Act ¢an be commenced after the date of its repeal or expiry. because that would
amount to the enforcement of a repealed or dead Act.”.

7.4A. It may, in this connection, be stated that Lord Thring? called attention to the
advisability of including, in any temporary Act which imposes penalties, a provision that offences
and obligations incurred before the cxpiration of the Act might he punished or enforced after-
words. Perhaps, in  pursuance of this advice. British and Indian statutes have used, in relation
to the expiration of a lemporary Act, the expression ‘except as respects things done or omitted
to be done’, so that offences and obligations incurred under a temporary Act might be punished
or enforced even afier its expiry. Even the Constitotion of India, in articles 249¢3), 250(2),
357(2) and 358, has used this cxpression. The Government of India Act, 1935, used this
expression in section 102(4). It is on the basis of this expression that the House of Lords held
in Wicks v. Director of Public Prosecutions,® that the expiration of the Emergency Powers
(Defence) Act, 1939 did not affect the lability to punishment under the statute or the prosecution
of legal proceedings for the purpose of inflicting that punishment. There are two Supreme Court
cases explaining the meaning of the expression ‘thing done’.*-®

The above discussion is intended to show the need for a savings pravision as to the offcet of
expiry of a temporary Act.

Present position—Need for amendment

7.6. In the United Kingdom, there is no statutory provision concerning the effect of expiry.
At common law, the effect of expiry of a temporary statute is, in each case, a matter of
construction.®-"  The savings provision applicable by section 33(2) of the Interpretation Act,
1889 (U.K.) in casc of repeal® does not apply on the expiry of an Act, of its own force.

Current English legislative practice is to apply the repeal clause. The following is one
example :?

“(2) Upon the expiry of this Act, section 38(2) of the Interpretation Act shall apply
as if this Act had been repcaled by another Act.”

The correct position in relation to temporary Acts was stated by Spens C.J. in 7. K. Gas

Plant v. King Emperor,’® in which he cited with approval the following passage from Craies on

Statute Law.11

. ALR. 1954 5.C. 683, 685.
. Thring, Practical Legislation, page 100,
. Wicks v. Director of Pubfic Prosecutions, (1947 A.C, 362 (H.L.).
. Universal Imports Agency v. Chief Contreller, A LR. 1961 8.C. 41.
. French India Importing Corporation v. Chicf Controifer, ALR. 1951 5.C. 1752,
. See—-
(2) Srevenson v. Ofiver, (1841} 8 M & W 234, 240, 241;
(b) Spencar v. Hooton (1920) 37 T.1.R. 280, 282;
(c) Wicks v. Director of Public Prosecutions (1947) A.C. 362,
7. As to the general rule, sec para 7.4, supra.
8. Para 7.3, supra.
9. Section 9, Control of Liquid Fue! Act, 1967 (Eng.).
10. S K. Gas Plant v. King Emperor, (1947) 52 C.W.N. (F.IL.) 25,
11. Craies, Statute Law (Fourth Edn. p. 347; Sixth Edn. p. 4033,
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e unless it conlains some special provision to the contrary, after a temporary
Act lhow expired. no proceedings can bue taken upon it and it ceases to have any
cffect. Therefore, offences committed against temporary Acts must be prosecuted
and punished before the Act cxpires. and as soon as the Act expircs any proceeding

which are bring taken against a person will ipso facto terminate.”

7.6. Thus, a perpetual Act and a wemporary Act stand on the same {ooting, first, when they
are in force, and secondly, when a permament Act is repealed or a temporary Act expires by
efflux of time, as the case may be. Then, the guestion arises whether we should have a general
saving clause to deal with the expiry of a tcmporary Act more ot lcss live the one which has
already been provided for in section 6 in relation to repeal.  As in the case of repeal without a
saving clausc,? so in the case of expiry? of a tempaorary Act without a saving clause. 1t is not
difficult to conceive how. such an cxpiry might result in defeating the ohiect for which the tem-
porary Act was cnacted. Regard being had to the fact that the legislative power in the exercise
of which a temporary Acl is enacted is the same as in the case of a perpetual Act, there cannot
by any insuperable or inherent difficulty in a temporary Act creating rights surviving beyond the
actual expiry.

7.7. It may be mentioncd here that a provision on this subject was made in the General
Clauses Bill, 1897, as originally introduced,” but it was dropped at the Select Committee stage.*

In deleting Lthe provision, the Select Commiltee observed i--

“It may be that withour any provision it would be held that the effect is the same when
an enactment expires as and when it is repealed; but, on the other hand, it is
coneceivable that therc ntight be cases in which, for example, it would be better not
to allow a person to be procesded against after the expiry of a temporary and
possibly very stringent cnactment, although he acted in contravention of it during
the period tor which il was expressed to endure.”

With respect, we do not think that the reasons given by the Select Committee of 1897,
quoted above for the deletion of the provision, are sound.

The first assumption in the Commitice’s observations, equating the repeal of an enactment
with its expiry, has not been accepted cither in Indian® or in English® law. The second proposi-
tion, referring to some ‘very stringent’ enactments, sceks to makc an cxceptional case the basis
for a general rule. Wc find it ditficult to conceive of cases where the legislation would intend
and provide that an offence committed against the temporary law may cease to be punishable on
its expiry. On principle, even if a law is stringent, an offence committed during its operation

should be punished even after its cxpiry.
7.8. The position in Indian law as to the cffect of the expiry of temporary Acts, which we
have already discussed,” is thus undetrstood :°

1. Para 7.4, supra.

2. Para 7.5, supra.

3. Sce Clause 6(2), General Clauses Bill, 13
Nolcs at pages 38, K

. Report of the Select Committec, Gazette of {n

97, Gagclle of India, Part ¥, pages 25.37, dated 61h Feb., 1897 and

dia, Part V, pages 77.74, daled 6th March, 1897,

. Scepara’.8, infra.

. See para 7.9, infra.

. Para 7.3 and 7.4, supra.

See—
(@) Krishnan v. Stare of Madras,
(b) Stare v. Jagamunday Das, ALR.

e =

A LR 1951 §.C. 301, 304 (1951) 5.C.R. 621; (per Patanjali Sastri J.).
1954 §.C. 683; (1953) SC A339.

()} Srate of Punjab v. Mohar Singh, (1955} S.CR. B5;
(d) Gapichand v. Dethi Adminisiration, ALR. 1959 5.C, 609,
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Unless the temporary Act contains some special provision to the contrary, no proceeding
can be taken upon a temporary Act after its expiry, and it ceases to have any further effect.
Therefore, offences committed against temporary Acts must be prosecuted and punished hefore
the Act expires, and as soon as the Act expires, any proceedings which may have been taken
against a person will ipso facto terminate.

7.9. The position in England is the same.!-?

7.10. In drafting an Act which is to expire after a certain period. care must, therefore, he 'g;::: t;h];:
taken, as the law stands at present, to provide that any right, obligation or penalty accrued OF drafting.
incurred during the period of the operation of the Act shall not be affected, and that any investiga-
tion, legal proceeding or remedy in respect thercof may be instituted, continued or enforced, and
such penalty imposed. as if the Act had not expired.

7.11. The failure to insert a proper saving clause has sometimes resulted in a scrious offence Failure to
going unpunished.  An instance in point is the case rcported in State of Uttar Pradesh v. e s
Jagamander Das® 1t is true that there was considerable delay on the part of the investigating of.
agency in that case; but, if there had heen a general saving provision in the General Clauses Act.

the serious offence in that case would not have gone unpunished.

7.12. The usual practice of inserting a saving clause in temporary Acts,® and the serious Specific pro-
consequences which result where such a saving provision is either not inserted or is inadequate.® viston ncedcd'-
would, in our opinion, justify the inclusion in the General Clauses Act of a general provision
dealing with the effect of expiry of temporary Acts. We are conscious that we ate recommendine
a radical change: but we are satisfied that the ends of just require it.

Outlines of amendments

7.13. Having discussed the need for a provision dealing with the expiry of temporary Acts, Qutlines of
we now proceed to consider the lines on which it should run. new provision
relating to
expiry of
temporary Acts.
7.14. We have a precedent in section 6, which deals with repeal. In general, principles Pril}g'.ip{;is
which apply in the case of repeal of a permanent Act should, on so far as the nature of a temporary A aeerally

Act permits apply to its expiry. applicable.
There are two ways of utilising section 6 for the purpose:

(1) a section applying section 6 (which deals with repeal) to temporary Acts on the lines
of current English procedure,® or

(ii) a self-contained section which will reproduce the contents of section 6 m relation
to temporary Acts,

Of course, whichever course is adopted, it will have to be borne in mind that some parts of
section 6 cannot be applied to temporary Acts. Thus, clause (a) of section 6, regarding non-
revival of a repealed Act, should not apply in the case of expiry of temporary Acts. If section
6(a) is applied, the result might be that where a temporary Act repeals any provision of a
permanent Act, the repealed provision will not revive on the expiry of the temporary Act,—a
shuation which may be, and usually is, contrary to the intention of the legislature. But there is
no difficulty in applying the other clauses of section 6 to the expiry of temporary Acts.

Wicks v. Divector of Pubfic Prosecutions, (1947) A.C, 362 (H.L.).

. Bee also para 7.5, supra.

. State of U.P. v. Jagmandar Das, A LR, 1954 5.C. 683; (1955) 5.C.A. 539,
Para 7.4, supra.

, Para 7. 11, supra.

. Para 7.4, supra.

5 M of Law/74—8

R

oA



Form of
amendment
considered.

Selfcontained
section
preferred.

Express pro-
vision to the
contrary pro-
vided for.

Expiry of

Ordinances.

52

7.15. The question, then, is whether section 6 should be applied by reference—lalterrative
(i) abovel]—or whether the new section should be self-contained—{alternative (ii) above.]

7.16. We think? that it would be more convenient to have a self-contained section as to the
effect of the expiry of temporary Acts, instead of applying. by reference, the section relating
to repeal,—though the letter was the course proposed in the Gencral Clauses Bill, 18G7.3-4
Referential legislation leads to nnferescen dJifficulties, and we think that in the case of an important
provision like the one under comsidegation, such a position should be avoided. We may observe
that the provision which we recommend will be the converse of the constitutional provision®
barring a prosecution for an offence under a law not in force at the time when the offence was
committed notwithstanding the later enactrment of such a law. Under the proposed section it
will be permissible to prosecute a person for an offence committed while the law was in force,
notwithstanding the later expiry of that law.

7.17. We have made the proposcd new section subject to am express provision to the
contrary. No doubt, as we have already stated,® it is difficult to conceive of cases where the
legislature would intend thar an offence against a temporary law should, after its expiry, cease
to be punishable. Normally, the expiry ot an Act should not preven: prosecutions thereunder.
However, since the scheme of the Act is to leave scope for a different inteation in every provision,
it appeared to us that an exception should. in the new scction, be made at least for express
provision to the contrary.

7.18. While we have thought fit to apply, with modifications, the provisions of section 6
of the General Clauses Act, 1897, 1o the expiry of temporary Acts.” we have not extended this
principle to the expiry of Ordinances. Under article 123(2) of the Constitution an Ordinance
ceases to operate on the expiry of six weeks from the re-assembly of Parliament. To a layman,
an Ordinance shares the same character as a temporary Act. The words “‘cease to operate”
in article 123(2) have nol been judictally interpreted. But it seems that at the expiry of six
weeks, an Ordinance is completely obliterated from the Statute Book, except for the saving
expressly made by the Constitution. Tt may be pointed out that article 123(2) does not use
the words “except as regards things done™ etc.  The Supreme Court in Srate of Orissa v.
Bhupendra Kumar,® made the following pertinent observations .

“It is true that the provisions of section 6 of the General Clauses Act in relation to the
cfiect of repeal do not apply 1o a temporary Act.  As observed by Patanjali Sastri,
I. as he then was, in §. Krishan v. State of Madras® the general rule in regard to
a temporary statute is that in the absence of special provision to the contrary, proceed-
ings which arc being taken against a person under it will ipso facto terminate as
soon as the statute expires. That is why the Legislatures can, and often does, avoid
such an anomalous consequence by enacting in the temporary statute a saving provision
the effect of which is in some respects similar to that ot section 6 of the General
Clauses Act. Incidentally, we ought to add that, it mav not be open to the Ordinance
making authority to adopt such a course beeause of the obvious limitation imposed
on the said authority by Article 213(2) (a).”

In this position, we think that it will not be safe to apply the provisions of section 6 of the
General Clauses Act to the expiry of Ordinance, and it is doubtful if ihe proposed section (as
the effect of expiry) car be legally made applicable, in view of the provisions of the Censtitutien.

1. Para 7.12, supra.

2. See also para 7.20, infra.

3, Section 6(2) of the General Clauses Bill, Gazetie of India, 1897 {6th Feb, 1897}, Part V, pages 25-37,
4. Scc also para 7.7, supra.

5. Article 20 of the Constitution.

6. Para 7.7, supra.

7. Para 7.13 to 7.17, supra.

8. State of Orissa v. Bhupendra Kumar, A LR, 1962 8.C_ 952,

9. 8. Krivhman v. State of Madrax (19513 8.C.R. 621 A TR, 1951 §.C. 301.
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Qualitatively, an Ordinance ceasing to opcrate under the Consfitution differs from a temporary
Act which expires by afflux of time. Parllament never applied its mind to the Ordinance which
ceased to operate under the Constitution.

Reconunendation

7.19, Ip the light of the above discussion, the new section what we recommend will deal S?Hiam points
of the

with the effect of expiry of temporary Acts only. recormendation.
Some of the noteworthy points in connection with the proposed section may be repeated,
for convenience: ' ’

(1) The proposed section will not apply to the expiry of Ordinances.!

(i) Assistance has been taken in drafting the scction from section 6. But clause (a)
of section 6 {regarding non-revival) has not been adopted, since it should not apply?
in cases of expiry.?

(iii) Instead of merely providing that section 6 will apply in relation to cxpiry. the proposed
section re-states the provisions intended to be applicable on expiry.*

It may again to pointed” out that the mere application of section 6 of the General Clauses
Act to a temporary Act (without reproducing, with adjustments, the detailed savings), would
create difficulties, and may not produce the desired result.  As was observed in 2 Calcutta case,®
where a temporary Act is repealed and replaced by a new Act, section R of the Bengal General
Clauses Act (which corresponds to section 6 of the General Clauses Act, 1897) may not achieve
the object of saving the operation of the temporary Act, because the expression “as if the repealed
Act had not been passed” can be construed in a rather norrow manner. It would save the life of
the Act only for the period upto the date of expiry, in the scnse that its subsequent expirv is not
to be taken as having wiped it off completely as if it had never been born. Whatever was done
during its duration will not be re-opened. and that would be the orly effect of the expression;
once the date of expiry is gome, the temporary Act would have expired, and the words “as if
the repealed Act etc.” would not authorise anv action after its expiry, beeause of the ordinary
principles applicable as to the effect of expiry of temporary Acts.

7.20. Accordingly, we recommend the insertion of the following new section:-—
Recommenda-
. tion.
Secrion 6-A (New)
8-A. Where a temporary Central Act or a temporary Regulation made on or after the. . Fifect Off
e day of.............................expires,” then, in the absence of an f:n‘fégr;}y

€xpress provision to the contrary, the expiry shall not effect—- Act

(a) the previous operation of,-or anything duly done or suffered under, the temporary
Act or Regulation;

(b) any right, privilege, obligation or Hability acquired. accrued or incurred under the
temporary Act or Regulation;

(c) any penalty, forfeiture or punishment incurred under the temporary Act of
Regulation,

. See para 7.18, Supra.
. See discussion in para 7.14, supre.

- Hence section 30 will not mention the new section.

. See discussion in para 7.16, supra.

. See also para 716, supra.

- Tarak Clundra Mukherice and others v. Retan Lal Ghosal and athers, A.L.R. 1957 Cal 257.
. Dare of commencement of amending Act to be inserted.
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(d) any investigation, legal proceeding or remedy in respect of any such right, privilege,

obligation, liability, penalty, forfeiture or punishment as aforesaid; and any such.

investigation legal proceeding or remedy may be instituted. continued or enforced,
and any such penalty, forfeiture or punishment may be imposed, as if the temporary
Act or Regulation had not expired.

Time of Expiry

7.21. As regards temporary Acts, there is another point to be considered. Just as the
exact time of the commencement of an ¢nactment is dealt with in section 5, it is desirable
that the exact time of the expiry of a temporary Act should also be laid down. A new
section on the subject is, therefore, recommended.

722, The new section will be confined to new Acts, as the formula cmbodied in it
may not fit in with some of the temporary Acts already passed.! The section should be as
follows: —

Section 8-S (New)

8.0. Where a Central Act or Regulation made on or after the .............. day of
bereraneiers J PP is cxpressed? to expire, lapse or otherwise cease 10 have effect on
a particular day, then it shall, unless the contrary intention is expressed, be construed as
ceasing to have effect immediately on the expiration of the day immediately preceding that
day.

7.23, Section 4(2) of the Canadian Uniform Interpretation® Act provides that “where
an enactment is expressed to expire, Japse or otherwisc cease [0 have effect on a particular
day, it shall cease to have effect jmmediately on the commencement of the tollowing day.”
The section which we proposed will express the same idea but will adopt the language
used in section 9(3).

7.24. The new section will not be applicable to Ordinance promulgated by the President
under article 123 of the Constitution. Such Ordinance either (i) lapse on the expiry of six
weeks from re-assembly of Parliament, or (ii) come to an end by virtue of disapproval by
Parliament, or (iii} terminate on withdrawal.

7.25. First, when the Ordinance ceases to operate on the expiry of six weeks, article
123(2)(a) of the Constitution comes into play, under which the Ordinance “shall cease to
operate” at the expiration of six weeks from the re-assembly of the Parliament.

(The Rangoon High Court has held,* after discussion of the case-law, that as the law
does not take into account fractions of a day, an Ordinance promulgatcd under section 41(2) (a)
of the Government of Burma Act, 1935 (25 Gec. 3, ch. 22) (which provided that an Ordinance
shall cease to operate at the expiration of six weeks from the reassembly of the Legislature)
expired on the mid-night of 28-29th March, 1940, (which is six wecks from mid-night of
15-16th February, 1940, the Legisiature having re-assembled on 15th February, 1940). The
Court negatived the contention that, as the House had re-assembled at  11.00 AM. on the
15th February, 1940, therefore, the Ordinance expired at 11.00 A.M. on the 28th March].

7.26. Sccondly, if the Ordinance comes to an end because of disapproval by both Houses,

then under article 123{2)(a), last portion, is ceased to operate “upon the passing of the
second of those resolutions”.

727. Thirdly, regarding withdrawal of an Ordinance under article 123(2)(#), the with-
drawal can be made “at any time” by the President.

_ E.C. See Dethi Control of Building Operations Act, 1967,

. Date of commencement of amending Act to be inserted.

. Driadger, Composition of Legislation (1956), page 256,

_ T7, Lan v. U Chit hizing A LR. 1941 Rangoon 5, 14, expressly appraved on this point in ALR. 1941,
Rangoon, 49, 50.

e e =

™

b




Fld

CHAPTER &

OTHER GENERAL RULES OF CONSTRUCTION
Expressions connected with fime

8.1, We have so far discussed some important gemeral rules of construction. In this Inwroductory:
Chapter, we shall deal with other general rules of construction, We first take up expressions
connected with time.

8.2. Section 9, deals with the commencement and termination of time, is really Section9—
confined to only two expressions, pamcly,.“from” and “to”. Stated in a simplified form, the gi%ﬁcfflf;l;il;rﬁ'
proposition enacted in the section is that if the legislature uses the expression “from” a series “o”.
of days (or any other period of time), the first day in that series (or period) is to he
excluded ; and similarly, if it uses the expressions “to” a series of days or any other period

of time, the Jast day in that series is excluded.

8.2A. It should be noted that the preposition “from” used in connection with an event The expression
may have various meanings. These are three possible points of time on and from which the ;’:;‘ig:a:“)‘::’i"“’
change in law (indicated by the substantive words which are preceded by  this preposition) analysed.
could take effect! in such cases. The first is that moment of time when the event takes place.
The second is the commencement of the day on which the event takes place. The third is
the end of that day, (or the beginning of the neat day which descrihes precisely the same

point of time).

Barwick C. 3. has dealt with the matter elaborately, in the Australian case of Associared
Beauty Aids Private Ltd v. Commissioner of Taxation® and stated the position in these words :

“There is no general rule as to the consequence of the use of the preposition
‘from’, whether it be in the computation of the period of time, or in any other con-
nection. In general, in computing a period of time from a date, the period will commence
at the end of the day of that date, but there is no universally operating rule to that
effect, see, for example, the illustration given in the note at p. 1068 of the report
at R. v. Stevens and Agnew® (1804), 102 E.R. 1063, and Wilkinson v. Craston.t

When, as here, a change is to take place from a stated time, the general “rule”
as to the computation of a period of time is not of direct significance, though it is
illustrative of the separating effect of the preposition “from”. In my opinion, it does
not usually have an inclusive but rather an exclusive or separatist quality. But ua-
questionably it may have either. Thus, the preposition derives its relevant quality from
the context in which it is found, which includes the purpose which the document in
which it is found is evidently designed to effect.”

8.2B. Two aspects of the matter should be noted at this stage. For the specific situation Two aspects
dealt with in section 9, the rule enacted in that section prevails, and the first day is excluded, Of the matter.
In situations not dealt with in section 9, however, the question is to be decided as one of
construction as the positive provision in section 9 is not, in terms applicable.

1. of. anatysis in Avwociared Beawty Aids Pt Lid. v. Commissioner of Taxation, (1965-66) 39 A.L. LR, 20, 21
(Barwick C.J.).

2. Assaciated Beauty Alds Pvi. Lid. v. Commissioner of Taxarion, (1965-66) 39 AL JLR. 20,21,

3. R. v. Steveasand Aguew, (1304), 102 E.R. 1063, 1068.

4. Wilkinson v. Gaston, (1546) 9 Q.B. 137; 115 E.R. 1227,
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A Madras case—7In re Courr fees'.—illustrates the position. In that case, a question
arose as to the interpretation of a notification of the Provincial Government, published in the
Gazette of May Sth, which contained rules imposing higher court fees on plaints. Did the new
scales apply 1o suits instituted on that day? That was the precise question. The words of
the notification were. “that the amendments do come into force from the date of publication
in the Gazetre”., Did those words mean ‘on and after that date”,—thus including the 5th
Aav—or did they mean “after that date”,—thus excluding May, the Sth. The majority took
fhe tormer view. Schwabo C.J. said, “In every casc, the word “from” preceding a date may
have onc of lwo meanings, namely, on and after, that is, including the named date, or merely
after, that is, excluding the named date : it is necessary to look at the context and the cir-
cumstances of cach case to arrive at the true construction. But 1 think further that, unless
there arc valid reasons to the contrary, certain rules may be staied thus:@ (a) that, if the
naméd date is the “beginning of a definize fimited period™ that is, when thete is a ferminus
ad quem as well as a rerminus a quo, then prima facie the first day is excluded ; (b) that, if
ihe namcd daic is the beginning of an indefinite period. then, prima facie, the first day is
included. “1 am of opinion that in ordinary plan English, unless thers is anything indicating
the contrary intention in the context, “from a named datc” means “on and after that day”.

In the same case®, Courts Trotter J. elaborated the position thus :—

“Where a statute fixes only the ierminus a quo of a state of things which is envi-
saged as to last indefinitely, the common law rule obtains that you ought to include
fractions of a day and that statute or order or regulation takes cffect from the first
moment of the day on which it is enacted or passed, that is to say, from the mid-night
“of the day preceding thc day on which it is promulgated”; on the other hand, where
a, statute delimits the period marked both by a terminus a quo and a terminus ad quens
the former is to be excluded and the latter to be “included in the reckoning.”™

Krishnaswami Aivar J., however, took the view that the notification tock effect only on
the next day, i.e. on the 6th May.

‘We are referring to this case for its discussion of the principles,—though the case fell
outside the terms of section 9, because there was no “series of days or other period of time”

as is contemplated by section 9.

8.3. We have considered at some length section 9 in so (ar as it deals with the expres-
sion “from”, which, under the section, excludes the first day. This is also the rule in England,
laid down judicially, and we do not wish to disturb it, as it has been in operation for almost
a centuty. Nevertheless, we would like to point out that this is not the layman’: understanding
of the word. In ordinary usage—whether in conversation of in correspondence or even in
formal documents-—one rtegards the day mentioned as included in the period which begins
from a particular day, and the object of using “from” is to link the period with that day.
The dominant idea, in section 9, on the other hand. is of detaching the period from that day.

8.4. Desides the expressions provided for in section 9, modern legislative phraseclogy has
‘occasion to use many other expressions dealing with the commencemont of termination of

" periods of time; and it appears to be desirable,—in so far as it is practicable—to lay down

certain rules as to the effect of those words and expressions, so as to have a uniformity of
interpretation, which is one of the objects of the Act. Acting on this principle, we shall deal
with 2 few words and expressions, such as, “clear days”, “within” efc.

1. In ve Court fees, ALR. 1924 Mad. 257.
2. Emphasis supplied.
11 re Court fees, A LR, 1924 Mad. 237,

i

. See also Halsbury, rd Ed.. Vol. 32, page 138,

.
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8.5, (&) As regards the phrase “clear davs”. which is often employed in statutes, it is “clear days”.
well settled (hat where this phrase is used. the time is to be reckoned exclusive of both the
first and the List day.!

(£} Whare. however, the cxpression used is something clse than “clear days” {or *“at
least™ or “not less” so many davs), the gencral rule obtaining at present seems to be that
the first day is included, and the Jast day exchuded.?

B6. As to the cxpression “withim. .. .. ... of”, reference may be made to the Allahabad “Within......
case of K. N. Pandev v. S. L. Savena’” Tn that case, an application for substitution under ----°f"
section 110(3)(c) of the Representation of the People Act was required to be filed “within
14 days” of the publication of the notice of withdrawal of candidature. On this statutory lan-
guage the first day was held 1o be excluded. It was noted that section 9 of the General Clauses
Act could not apply, as the word “of” was used But the court placed reliance on the principle
of section 127}, Limitation Act.

8.7. {a) The expression “within_ . ... ........ ... after” came vp for consideration In a “Within after”
Bombay case.! The words used were “within 5 days ‘after’ the date of declaration of the nd within
election result”. The date of declaration was held to be excluded, because 15 days contem-
plated are afrer thar day.

(L) The words ‘within 15 days from the duvc date of payment”, occurring in section
12-A(1) of the Bihar and Orissa Motor Vehicles Act, 1930, were held, ip an Orissa case,®
to mean 15 clear days excluding the dayv on which the tax become due.’ In another deci-
sion®, it was held that the words “within a month™ should ordinarily be construed as excluding
the date on which the order was passed, and would mean an interval of omne clear month.

8.8. It is only when the word “from” is used (with reference to the computation of a “From”
particular period) that the date from which the computation is to begin is excluded from ;";'i'fh.:ic“di"g
the computation.™ But. if the expression in such context is either “beginning with” or “ending
with”, then those dates are not required to be omitted from the computation.®

8.9. It may, incidentally, bc noted that section 9 of the General Clauses Act has been Section 9 applied
: i i imitat ! for computing
apphe.d for computing the period of limitation also. limitation.
8.10. While it is not our intention to codify all the numerons points summarised above, Amendments
we think it proper to give statutory recognition to some of them. The amendments which recommended.
we recommend in section & will be apparent from the draft.’-1*  We may also mention that we
propose to extend the section fo statutory instruments,

8.11. Recent legislative usage occasionally employs the- verbal device “both days inclusive” “Expression
It would, we think, be convenient if, in order to recognise this device, the General Clauses lr?&?ﬁ%iys
Act suitably spells out the consequences of using it. Where a period from a specified day )
to a specified day is referred to and the formula “both days inclusive” is used, the period should
inciude both the days. This is the proposition to be enacted. We recommend the insertion

in section 9 of a suitable provision in this behalf.

. Stroud, Judicial Dictionary {1952), Vol. T, page 500, item Mo, 16.
. Radcliffe v. Bartholomaew (1897) 1 K.B. 161,

. KN Pandey v, 5.1 Suxena, A LR 1959 AllL 34, (1958) A LS. 678, 6B0.

. Manjudi v, Civll fudge, ALR. 1970 Bom. 1. 8, para t8.

. Padmacharan v. 5.C. Pabe, ALR. 1965 Orissa 71, 72, Para 2 (Narasimhan C.J. and Barman J).
Ma-oad s Sabwg v, Fal Sadananda Singh, A TR, 1952 Orissa 279,

. Para 8.1, supra.

. Naulho v, Sital Prasad, ALR. 1969 Pai. 310,

. Bhogilal Pandva v. Maharawal Laxeman Singh, A LR, 1968, Raj. 145,

. See draft Bill, at the endd of this Report, and also para 8. 12, irfra,

. Also see part .10 infra.
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gioowr‘gg;;!édation $.12. In the light of the above discussion, section 9 should be revised as under :(—
section 9.

Revised section 9

Expressions of %¢1). In any Central Act or Regulation made on or after the commencement of this Act,
time. or in anv staitiory instriment made thereunder, it shall be sufficient—

fa) to use the word “from” or the word ‘after” for the purpose of excluding the first
inaseries of davg ;. ...........

{b) to use thc word “to” for the purpose of including the last in a series of days......

{1A) In any Central Act or Regulation made on after the ... v day of
197 .1 or in any statutory instrument made thereunder, it shall be

sufficient-—

(a) to use the word “om” for the purpose of including the day on which a period
is expressed to begin ;. .

(D) tr use the word “with” for the purpose of including the day on which a period
is expressed to end ;. .

{c) in relation 1o the interval between Iwo events—

(i) to use the words “clear days” or the words “at least” or “not less than” a
specified number of days, for the purpose of excluding the days on which the
events happen ; and

(i} merely to specify the nmumber of days for the purpose of excluding the day on
which the first event happens and including the day on which the second event

happens.

(1B). Where in any Central Act or Regulation made on or after the........ Cheea
day of....... ... 2 or in any statufory instripnent made under any such Central Act
or Regulation, a period from a specified day to a specified day is referred to, followed by
the words “both davs inclusive”, the period shall include both the days.

(2) Sub-section (1) applies also to all Central Acts made after the third day of January,
1868, and to al! Regulations made on or after the forteenth day of January, 1887, and to
statutory instruments made under such Central Acis or Regulations.

Section 10. .13, This disposes of section 9. Section 10 provides that where any act or proceeding
. is directed or allowed to be done or taken in any court or office on a certain day or within a
prescribed period, and the court or office is closed on that day or on the last day of the
period, the act or proceeding can be done or taken on the next day afterwards on which

the court or office is opemn.

Section 10 8.14, [t may be noted that the section has been applied to a provision where the period
applicable where wac described as ‘ot later than”. A similar provision in the U.P. General Clauses Act was

I L1 - -
ater oo 1;23_ applied to the time-limit fixed for pronouncing the award of an industrial tribunal.®

Date of commencement of the amending Act to be entered.
Date of commencement of the amending Act to be inserted.

1.
2.
3. Vishwamirra Press v, Workers of Vishwamitra Press. ALR, 1953 8.C. 41,
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8.15. 1t may also be noted that the expression “office” in this section does not mean }}gsilig;!}gjnﬂf

the office of a court.! Section 10,

8.16. Wo propose 1o extend section 10 o statutory instruments. It has been pointed OUL}q:.;tﬁn:?fl to
in a Full Bench decision of the Allahubad High Court® that section 4, Limitation Act. and instruments
s. 10, General Clauses Act. give expression lo the general principles of law cnunciated by the recommended.
maxims “lex won cogit ad impossibitiac’—the law does not compel a man to do  that which
he cannot possibly perform.—unid “acins curioe nominem gravabit”—an act of the court shall
prejudice no man.  “These scctions do not in any way extend the period of limitation, nor
do they furnish any data for compurtation of time ; they merely cmbody a ruke of efementary
fustice that if the time allowed by stature to do an act or to take a proceeding expires on a
day when the court is closed, it may be done on the next sitting of the court.”

In a nwnber of other cases® it has been pointed out that section 4, Limitalion Act, arul
section 1(, General Clauses Act embody the general principles enshrined in the two maxims
“lex non cogit ad impossibilia and Actus cnriee nominem gravabit' Fven if section 4. Limita-
tion Act is not applicable as contended by the appcllant, the respondents can invoke section
10 of the General Clauses Act. If neither of the provisions can assist the respondents, they
can still invoke the general principles embodied in the two provisions,”

8.16A. In a Supreme Conrt case.t section [0 was applied to statutory  roles.  Scction
81(1} of the Representation of the People Act, 1951, enacts that the election petition may be
presented “within sncfi time as mav he prescribed.” Rule 119 of the rules under the Act
provided a time limit, bul used the words “not Jater than 14 days.” The Court observed-—

“It is obvious that the rule-making authority could not have intended to go further
than what the section itself had enacted, and if the language of the rule is construed
in conjunction with and under the coverage of the section under which it s
framed. the words “not later than fourteen days”, must be held to mean the
same thing as ‘within a period of fourteen days. We entertain no doubt that rhe
Legislature used both the expressions as meaning Lhe same thing, and there are.
accordingly, no grounds for holding that section 10 is not applicable to petitions
falling within rule 119.”

Latcr, the Court described section 10 as “a beneficient enactment.”

8.17. We also propose to substitute the word “specified” for the word “prescribed” in
section 10, since the word “prescribed” will now have a special meaning.’

8.18. In the light of the above discussion, we recommend that scction 10 should be Recommendation
revised as follows — as to section 10.

Revised section 10

10(1). Where, by any Central Act or Regulation made after the commencement of this
Act, or by any statuiory insiruinent made under any such Central Act or Regulation, any
act or proceeding is directed or allowed lo be done or taken in any Court or officc on a
certain day or within a specified period, then, if the Court or office is closed on that day
or on the last day of the specified period. the act or proceeding shall be considered as done or
taken in due time if it is done or taken in the next day afterwards on which the Court or
office is open.

. Lachchmievar Prasad v. Gividierei Lal, A1R. 1939 Pat. 667 (F.B.).
- Raje Pande v. Sheepugan Pande, A 1R, 1942 AL 422, {F.B.) {per Dar 1.).
o Ballvishina v, Thna (1911 7 Nag. L.R. 176; 12 L.C. 810; and Dhanusingh v, Keshoprasad, ALR. 1923 Nap.
246, referred (o in Rennbiv v. Prabhakar, A LR, 1955 Nag. 300, 31,
4. Flarinder Singh v, Karneail Singde. A TR, 1957 8.C. 271, 273 (Venkatarama Aiyer J,),
5. Seesection 3—"proscribed .
15 M of Law;74—9
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Provided that nothing in this section shall apply to any act or proceeding to which the
Limitation Act, 1963, applies.

(2) This section applies also to all Central Acts and Regulations made on or after the
fourteenth day of January, 1887 and to siatuiory instruments rade under such Central Acts

vr Regulations.

8.19. Section 10A is a new section which we propose (o addl It is a provision as to
standard time, which would be a useful provision.? The following section is recommended.

Section 104 (New)

10A. Where in any Central Act or Regulation made on or after the..........n .
day of .oviiiiiii 197 * any reference to a specified time of the day

occurs, thent such time shall, unless it is otherwise specifically stated, mean the
Indian Standard Time."
Distance and rates of duty
£.70. Scetion 11 is as follows :—

“11. In the measurement of any distance, for the purpose of any Central Act or Regoe
Jation made after the commencement of this Act, that distance shall, unless a
different intention appears, be measured in a straight line on a horizontal place.”

It needs no change.

g21. Section 12 provides that duty shall be taken as pro rata in enactments. This section,
which is based on section 4 of the General Clauses Act of 1868, is ultimately derived from

an Act of 18494 which contained a similar provision. [t needs no change.

Number and gender

2.23. Two rules of interest to grammarians—both subject to the context—are incarporated
in section 13. The first says that words imposting the masculine gender include females.
The second provides that words in the singular include the plural, and vice versa. The object
of both is to facilitate shortening of the language of enactments, by enabling the draftsman
to avoid the tortuous process of mentioning the female of the species whenever he frames a pro-
vision applicable to living beings, or of mentioning the plural whenever he uses a word in the .

singular and vice versa.
2.24. The merit of these two provisions is obvious. Of course, the resultant brevity is
purchased at a price, because, as is shown by the fairly large pumber of reported cases ot

the section, it is often not easy to decide whether, in a particular statutory provision,  the
context should be taken as indicating a contrary intention. Some of these cases have even

gone to the Supreme Court.?

e
1. Compare section 37 of the Australian Act.
2. Compare also scction 3 of the Factories Act, 1948,
3. Date of commenccment of the amending Act to be entered.

4. Cemiral Act 5 of 1349,
5. {a) The Regional Sertlement Commissioner,

(1963) 2 S.C.R. 534.
(b} The Managemznt of Indian Cable Co. Ltd., Calcutia v. Its workmen €1962) Suppl. 3 S.C.R. 589, 601, 620.
smmissioner of Income-tax, A.LR. 1959 5.C. 219, 222,

(¢} M5 Dhandric Kedia & Co., v. The Ci
{d) Newspapers Lid. v. State Industrial Tribunal & Others, ALR. 1957 8.C. 532, 536,

Jaipur and others v. Sunder Das Bhasin, ALR, 1963 5.C, 181;
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And, there have been recent decisions! of the High Courts also. But this cannot be
avoided. For this reason, mo substantial change is suggested in the section,

£.25. In one of the cascs before the Supreme Court,—Regional Settlement Commissioner Section 13,
v. Sunderdas®—relating to rules made under the Displaced Persons (Compensation and Reha- and rules,
bhilitation) Act (49 of 1954), section 13 (af the General Clauses Act) was held not to apply to
the particular rules, in view of the context. But the general question whether the General
Clauses Act applied at all to subordinate legislation was not considered.

8 26. Certain verbal changes are, however, proposed in section 13, which should be Verbal changes
recommended in

revised as follows :(— ‘ section 13.

Revised section 13

(1) In every Central Act or Regulation, unless the context otherwise requires, words gendggand
umoer.

jmporting the masculine gender shall inchude females.

{2) In every Central Act or Regulation, unless the context otherwise requires, words
in the sinpular shall include the plural, and words in the pinral shall include the

singulur.

1. E.g. () ATLR. 1964 Punj. 87, 8%;
by ALR. 127G Punj. &1, B4,
2. Regional Settlement Commiysioner, Jalpar v. Sunderdas Bhasin, A.LR. 1963 5.C. 181-(1963) Z5.C.R, 534
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CHAPTER 9
CORPORATIONS

9.1. In this Chapter, we deal with certain matters relating to corporations.

3.2. Whenever an enactment has to incorporate a body of persons, it has to expressly
provide, in a separate section, for many matters dealing with the cffect of incorporation. Since
enactments incorporating bodies are now inereasing in number. it is considered thal a provision
in the General Clauses Act on the subject would serve o usclul purpuse. A new provision
as o lhe offect of incorporation is, therefore, recommended as follows :—-

Section 134 (New)

“13A, Where by or under any Central Act or Regulation made on or after the. . . .. .
.............. day of................%any associaiion or body of persons is
constituied @ bodv corporate. then, unless a different intention appears, that body
carporiate—

(a) shall have perpetnal succession, and a common seal with power to alier or change
the seal |

(b) may sue and be sued by its corporate name
fc) shall have power—
(1) to confract hy its corporare name |

(i) to acquire, hold or dispose of property, whether movabie or immovable”

9.3, There is another matter relating to corporations which may be considered. In Acts
of Parliament containing penal provisions, there is often to be found a section relating to
oftiences by companies. The section is usually in the following terms (slight variations are
sometimes found).

“Offences by companies: (1) If the person committing an ofence under this Act is a
company, the company as well as every person in charge of, and responsible to, the company
for the conduct of its business at the time of the commission of the offence shall be deemed
1o be guilty of the offence and shall be liable w0 be proceeded against and punished accordingly :

Provided that nothing contained in this sub-section shall render any such person liable to
any punishment if he proves that the offence was committed without his knowledge or that he
exercised all due diligence to prevent the commission of such offence.

(2) Where an offence under this Act has been committed by a company, any director,
manager, secretary or other officer of the company, not being a person in charge of and
responsible to the company for the conduct of its busimess at the time of the commission
of the offence, shall, if it is proved that the offence has been commitied with his consent or
coanivance or that the commission of the offence is attribulable 1o any neglect on his part,
alsu he ddecmied to be guilty of that offence and shall be liable to be proceeded against and

punished accordingly.

1. Date of commencement of amendment Act to be inserted.
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Faplaration.—Far the purpose of this section,---

fa) “company™ means any body corporate snd includes a firm or other association of
persons. and

(b} “director”, in relation to a firm means a partner in the firm.”

9.4, We have considered the desirability of including such a section in the General Recommendation.
Clauses Act, and have come 1o the conclusion that it would be proper to do so. We have
made a similar recommendation in our Report® on ‘Social and Economic QOffiences’. We
recommend accordingly that the following section should be inserted in the Act i

Seciion 1344 {New)

(1) 1f the person committing an offence under any Central Act or Regulation made ot Ofiences by
or after the .............o.o..... day of.n * js a company, then. unless companies.
a different intention appears, the company as well as every person in charge of,
and responsible to, the company for the conduct of its business at the time of the
commission of the offence shall be deemed to be guilty of the offence and shall
be liable to be proceeded against and punished accordingly:

Provided that nothing contained in this sub-section shall render any such person liable
to any punishment if he proves that the offence was committed without his know-
ledge or that he cxercised all due diligence to prevent the commission of such
offence.

(2) Where an offence under any such Act or Regulation has been committed by a
company, then, unless a different intention appears, any director, manager, secretary
or other officer of the company, not being a person in charge of and responsible
to the company for the conduct of its business at the time of the commission of
the offence, shall if it is proved thal the offence has been committed with his
consent or connivance or that the commission of the offence is attributable to any
neglect on his part, also be deemed to be guilty of that offence and shall be fiable
to be proceeded ugainst and punished accordingly.

Explanation.—For the purpose of this section,—

{a) “company” means any body corporate and includes a firm or other association
of persons, and

{b) *director”, in relation to a firm, means a partner in the firm,

1. 47th Report.

2. Date of commencement of amending Act Lo be inserted.
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CHAPTER 10
PROVISIONS CONCERNING THE GOVERNMENT

0.1, We now proceed to consider certain topics relating to the position of the Government.

10.2. One of the most interesting problems which have arisen in Constitutional Law
concerns the effect of statutes in derogation of sovereignty. How far does a statute bind the
Government ? For some time, a view prevailed that the sovereign remains unaffected by the
general words or language of a statute.! The rule had, perhaps, its origin in the English
Common law immunity of the Crown ; this immunity had first attached to the personal character
of the King as the sovereign, and later cxtended to other sources of the law-making and law
enforcing power.2 The conflicting theories of sovereigney affecting this problem need not detain
us. What needs to be noted is that the doctrine that the state is not bound by statute except
in certain cases is, speaking historically, associated with the institution of monarchy.

10.3. With the growth of democratic institutions and the realisation of the need to give
adequate protection to the citizen even against governmental activities, a movement
for giving more adequate and better defined remedies against the State gained
growmd i various countries. The Crown Proceedings Act, 1947, in England, and
the Federal Tort Claims Act, in the United States of America, illustrate the growing trend to
make the Government liuble for various kinds of illegal acts. Reference may also be made
to the Law Commission’s Report* on State liability in Tort. These devclopments are not to
be viewed in isolation, but as a part of the process of the gradual erosion of the prerogative of
the cxecufive. Because of the growing number of welfare activities of the State, the matter

has assumed great practical importance.

State in regard to statutes, is a fact of the above

The guestion of the position of the
As is often pointed out, the problem

subject, and is onc of steadily increasing importance.
is one of a determining how far the prerogative of the State, is consistent with the need for

full liability of the State, particularly becausc every day the State engages n activities com-
parable with those of the citizens. The common law presumption, that the State iz not bound
by a statute except by express mention or by necessary implication, is no longer justifiable. It
may be that this presumption is supported by the old positivist theory which regarded law as a
command issued by superior to an inferior. If so, it is out of date now.

10.4. Sometimes, a distinction is sought to be made between functions which are “necessarily
and inalienably”™* governmental functions (on the onc hand) and other functions, and it is empha-
sised that in the case of the former, the special position of the State should continue. But our
expericnce of the working of the similar distinction which was observed (for some time) .with
reference to governmental liability in tort, shows that such a distinctior_l, even if thecrram:ally
justified, would not be workable, because it lacks precision. In fact, even In other countties, such

distinctions have been criticised by the academic world.?

See para. 10.7. infra.

Borchard, ' Gavernment tesponsibility
1st Repori of the Law Commission (State liability in tort).

_ See First Regart of the Law Commission (State liability in tort), page 3 .

. fa) Eriedman, 1 czal Status ol Incorporated Public Authorities’”, (1948) 22 Australian Law JYourpal 7,12;

(p) Frizlmann, =Shield of the Crown”™, (1950) 24 Australian Law Journal.
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in Tort” (1926} 36 Yale Law Journal 1, 17.
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105, [n the United States, onc of the well-known supporters of the doctrine of “irresponsi-
bility” of the State was Justice Holmes, who stated that there could e no legal “right™ agains:
the State, which itself made the law on which the right dépended.? In enc of his letters to Laski?
Holmes stated that he could not understand hew an instrumentality established by the United
States to carry oul #s will, should undertake to enforce  something that is against ifs will. “It
seems 1o me like shaking one's fist ut the sky, when the sky furnishes the encrgy that enzhles one
to raise the fist.”

10.6. But, if this argument is accepted, and carried to its logical canclusion, the comprehen-
sive and positive rule of law cannot survive. “IF you just make one exception to the principle of
legality, you carnot tell whete it may lead yon."® The matter, therefore, requires a fresh Jook.

10.7. So much as regards the justification for considering the subject. We may now discuss
the present position. The rule in England is that in the absence of an cxpress provision to the con-
trary or of necessary intendment to the contrary, the Crown is not bound by a stacwte. This rule
prevailed in India also for a Jong time-

But the Supreme Court of India has now held*-® that this rule of the common law of Ergland
- does not apply to India after it became a Republic. We think that this view of the Supreme Court
should be codified® We would, moreover, state that where there is no express provision, in the
particular statutz as to whether it binds the Government but reliance is placed on  “‘nccessary
implication”, the Court has to go through the entire Act, in order 10 determine whether the Act
is binding on the Government, Until the matter has heen examined by a Court, no one can say
with certainty whether an Act (which does not make an express provision on the subject) binds
the Government. This position 3s obviously unsatisfactory. In the modern  welfare State, the
activities of Government have increased considerably, A member of the public dealing with the
Government is, therefore, entitled to know, without going to a court of law, whether a particular
Act bmds the Government or not. Hence the only exception should be for cases where there is
&n express provirion in a statute to the effect that it does not bind the State.

10.8. We need not refer to all the cases of the High Courts, Some are mentioned in the
foot-note.”

We, therefore, recommend that a section should be inserted in the General Clauses Act to
the effect that. in the absence of a confrary express provision, every Act of Pacliament shall be
binding on the Government. Accordingly, we recommend the insertion of a nmew sectiom as fol-
lows :

Section 138 (New)

“13B. Ir the absence of ar express proviston to the contrary, every Central Act or Regulation
made on or after the. .. .....day of. ..... 197 & shall be binding on the government.”

109, 1t may be interesting at this stage, 1o refer to the ancient Indian theory on this point.
According to some scholars, support can be found in some anciemt Indian texts for the theory

. Kawananakoaw. Polybiank, (1907}, 205 U.S. 349, 353,
. Holmes Laski lettars, {(Howe Ed. 1953), ¥ol, 2, page 822
. Duguit, as quoted in Schwarts, Introdoction te American Administrative Law (1358), page 215.
. Stare of West Bengel . Corp, of Calenrta, ALR. 1957 S.C. 997,
. Unior of Indie . Jubb, ALR. 1968 S.C. 360,
. For High Courtf decisions see para 10, TA, frfre.
7 (a) Bax? Amrik Singh v. Union of India, (1973) 75 Puni. LR, 1 {F.B.).
(b) M.V fndustries (P) Lrd. v, State of Keralz, (1971} K.L.R. 128,
() Srare of Mysore v. R.G. Kulkarni (1971) 73 Bom. L.R. 723, A LR. 1972 Bom. 93.
(&) Union af Imfia v. Sugrabai, A.LR. 1969 Bom. 13,
(&} Colfecrar Santh Areet v. Vedunthachariar, A LR, 1972 Mad. (48,
3. Dyeofcrnnzacement of amendment Act to be entarad.
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that the law, being of divine origin, bound the king and the subjects alike.! However, we do not
propose, to express any opinion in this matter, because. before we do so, an examination
of the !mefem involving further study 1n depth will be requircd, and we hink that such exami-
nation is not necessary for the purposcs of this Report.

10.10. We have already dealt with one question ¢oncerning® the Government. Another ques-
tion relevant to the position of the Government concerns the priority of debts due to the Govern-
ment. In general, the Govermment has preference in respect of the payment of debts due to it
As early as [868, in « judgment discussing the entire history of the Royal prerogative in this
respect, the High Court of Bombay® laid down that 4 judgment debt due to the Crown is entitled
to the sume precedence in exeeution as a judgment debt in England due to the Crown. provided
there is no special legislative provision affecting that right in the particular case.

But therc are certain refingments and limitations as to this doetrine, which require to be
considered,

10.11. So far as income-tax arrears are concerned, it has been held by the Supreme Court®
that the Government of India is entitled to claim priority over debts due from the citizen to unsecur-

ed creditors.

The basic justification for the claim for such priority, according to the Supreme Court. rests
on the well-recognised principle that the State is entitled to raise moncy by faxation, because,
unless adequate revenue is received by the State, it would not be able to function as a sovereign

Government at  all-

10.12. Nevertheless, while laying down his principle, the Supreme Court® was careful to
indicate the possible Timitations of the doctrine. Bricfly, thesc limitations were : first, that the
judgment (of the Supreme Court) was limited to arrears of income-tax; secondly, that the question
whether the same commen law doctrine applied to thosc parts of India which were previously
comprised in the former Indian States may neced separate consideration, and thirdly, that a parti-

cular statute may afiect the prerogative right of the State.

10.13. The question whether the priority applies to debts other than taxes has been the sub-
ject-matter of some controversy® amongst the High Courts. The Bombay High Court has answered
it in the affirmative’, while the Calcutta High Court has taken a different view.®

10.14. It may be noted thm there is no proot that the doctrinc of priority of Crown debts
was given judicial recognition in the territory of the Hydcrabad State period to January 26,1950.°

10.15. Anothor aspect of the matter which requires consideration is, whether the well-known

decision of the Supreme Court,'” holding that the common-law doctrine that the Crown is not
bound by the statute is not the law in foree in India, has any bearing on the operation of the
doctrine of priority of Crown debts. The Bombay High Court!? has held that there is no warrant for
treating the two principles on the same footing. The High Court tock the view that the doctrine
that Crown is not bound by statute is archaic and undemocratic, while the principle of the priority
of Crown debts is “based on equity and justice. and serves an important public purpose.”

1. (a) I;NI Scn.- Hindu Jurisprudence, page 31.
(b} Dr. 5. K. Ayangar, Intraduction to Dikshitar, Hindu Administrative Institutions, pages 32, 33.
fe} NLN. Law Stadies in Ancient Indian Polity, page 135,

2. Para 10.1 to 10.9, suprd.
1 Sesratory of State for India v. Bombay Landing and Shipping Company, (186%) s B.H.C.R. 23
4, Para 10,12, infra.
5. Builders Supply Corporation v. Union af India, (1963) 56 L.T.R. 91, 96 to 98 (5.C.).
6. See Cirjon of India v. Official Assignee, {1970) 73 Bom. Law Reporter 623, 628, 632,
7. See Undon of fndia v. Official Assignee, (1470)73 Bom. Law Reporter 623, 628, 632,
8. Afurliv. Asoonml & Co., ATR, 1955 Cal. 423,
9. Coliectar, Aurangahad v. Centrel Bank, ALR. 1967 5.C. 1831,
10, State of West Bengal v. Corparation of Calcutra, ALR. 1967 §.C. 997. Para 10.7, supra.
11. Unrion of India v. Cificial Assignee, (1570) 73 Bom. L.R. 623,
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1016, The above discussien will hew thai there is necd to sctile the law on the subject
of the priority of the debts duz to Govermment. for ceveral reasons. — ‘

(i3 the possikle Findiatines on the docirine, referred to even in the judgment of the
Supreme Court!;

(ii) ithe practical importarce of one of the possible limitations. namely. the opera-
tion of the docirine in relaticn to debis other than taxcs ;

(i1 the coeflict of decisions belween the Bombay and Caleutta High Court on the
last-mentioned point?;

(v} the guestion of cifcet of the Supreme Couort judgment relating to the bindmg
effect of statutes on the Government on the docirine of prioruty®: and

(v} the urcertain position as to how far the doctrine of priority of debts due 1o the
Government is applicable to territories not formerly comprised in British India*.

10.17. Bejure a conclusion can be reached as to the proper ruls to be cnacied in this respect,
it is essential lo go into the possible justifications for the rule of priority.

The first general Justifization is that the State should be able to discharge its primary govern-
mental functions. and funds are needed for this purpose.

As the Suprome Court has observed? :—

“It is essentic) thal as 2 Sovereign, the State should be able to discharge its primary
governmental functions and in arder to be able to discharge such functons effimently, it
must be in possession of necessary funds, and this consideration emphasises the necessity
and the wizdom: of conceding to the ¥izic the right to claim priority in respect of its tax

"

In a Bombay case,® it was observed. “Fven in a democracy and even under socialism the
Statc must have certain rights and privileges. The Stale has to govern, the State has to find money
Hstic principles and Courts have always given every facility to the State to

to be used lor social
realise monev whicl are noi collected for any private purpose but are intended {or the public
cofler and which arc wltimately intended for the public nced.  This principle, which has been
accepted by our Courts, is not a principle which is peculiar to British jurisprudence”.

10,18, The scoend justification far the rule of priority is the doctrine that where the title of
the King and the titic of & subjcct coneur. the King's title must be preferred.

[

The follcwing siatement, to be found in Ceke’s Commentary on Litigation, which was quoted
in a Bombay case.” may be referred (o in this conlext —

R The lng. by his prerosuiive, regofarty is to be preferred, in payvment of his
daty or debi, hefore any sublect, although the King's deti or duty be ihe latter; and the
1easen horeof is: for that e soires rigis est fundamentum belli ef firmainentum pacis.”

L. Bupleizes S anly Cozpoearion v, Union of India, (1965) 553 TT.R. 91, 94 to 9§, Para 10,12, supra.

2. Para 1012 aad 1013, supra.

A Pura IR NS. s

4, Pard 1012, and 1014 svpra.

5. Buildses Syaple Carpreqtion v, Ui of India, (1965} 56 LT.R. 91, 103 (5.C.).

ho Bath of f1fig v @ arr 119300 57 Bom. LK. 345, 364 (Chagla C.J.).

7. Seorefary of Srace v, Bambay Lun liqp ol Siiaping Ca, (18533 B.H C R, 13,15
15 M of Law/74-—-10
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Coke pointed out this right is based upon the Laiin maxim Quando jus domini regis et subditi
concurrent, jus regis preferferri deber.  (Where the e of the Kiug und ihe title of a subject
concur, the King's title must be preferred).

10.19. The third justification for priority of Geovernment’s debts is the  wspeet of public
wclfarc.

A full Bench of the Madras High Court? has pointed out that the rule is based upon an
important docirine of public welfare,

“This rule may he said to be the outcome of the maxim salus populi suprema lex (regard for
the public welfare is the highest Taw). It is but natural that a debt at large, should be preferred
to the debt of a single creditor.”

10.20. As against these possible justifications, it must be remembered that every rule of
priority created inequality and in a democratic country, provisions creating inequality can be per-
miited onfly within reasonable and justiftable limits. Having regard to these considerations, it
appears to us that the principle of priorily can, in modern times, be justified only to the extent to
which it can be said to serve a public purpose.? Such a public purpose can be predicated in
respect of taxcs and fees due to the State. So far as taxes and fees arc concerned, it is undeniable
that the principle is necessary for the working of the governmental machinery. For that reason,
the claims of the unsceured creditors have to yield to those of the State. At the same time, there
is 1 basis for treating debts other than taxes and fecs on a footing different  from taxes. It is an
accident that the particular deht accrues to the State. The general rule that none should have
special privileges should be allowed to operate in the case of such debts.

10.21. Accordingly, we recommend the insertion of the following cection.
Section 13C (New)

“13C. In the absence of an express provision Lo the confrary. a debt due to the Government
under any Central Act or Regulation made on or after the........ dav of.. . 197........ &
shall have priority over other debts not seciired by a morigage or charpe, if the debt is in the nature
of g dax or fee, buat not otherwise.”.

Callector of Tirnchirapatlli v, Trinity Bank Lid., (1962) 44 LT.R. 189, 192 {Mad) (F.B.).

i.
2. (f para 10,19, supra.
3 71: (s of commencement of amending Act o be entered.
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CHAPTER 11
POWERS AND FUNCTIONARIES ‘ : ey

11.1. Provisions us to powers and functionaries are contained in scctions 14 to 19 of the ruroductory.
Act, and we deal with themr o this Chapter.
11.2. Secdon 14 provides that where, by any Central Act or Regulation made after the com- Srl:cm:ln Ii_AtE-m-
on W s
mencement of this Act, any power Is conferred, then, unless a different intention appears, that i eoh | S
power may bc cxercised from time to time as occasion ariscs. recommended.

The section does not mention statutory instruments, but it has been held* io apply to them.?
We think that it will be useful to codify this interpretation, by including statutory instruments
expressly 1 scciion 14, and we recommend its extension accordingly.

11.3. There is ancther point concerning section 14. While the section provides that powers Rec:mm;nizg-ion

conferred by statute arc cxercisable from time to time (urless a different intenticn appears from tion 14 to duties.
the context), it is ohvicus that the position regarding duties imposcd by statuie should not be dis-

similar. Accordingly, we rccommend that the section should be extended to duties also and

revised as follows.

Revised section 14

14, (1) Where, by any Central Act or Regulation made after the commencement of this Act
or-by any statwtory insirument inade thereunder, any power is conferred or any duty imposed,
then unless a differant intention appears, that power may be exercised, and ihar duty shall be
performed, from tinie Lo time as accasion requires.

(2) This section applies also to all Central Acts and Regulations made on or after the four-
teenth day of lanuary, 1887, and to statutory instrumen’s made thereunder.

11.4. Section 15 provides that where, by any Centeal Act, or Regulation, a power to appo'st Section 15—Re-
commendation 14

any person to fill any oflice or execule any function is conferred, then. wunless it is otherwise extend o statu-

expressly provided, any such appoiniment (if it is made after the commenceraent of this Act) tory instruments.
may be made either by name, or by virtue of office. Some of the more recent decisions® on the

section have Lrought cut a few aspects of the application of the rection. We propese 1o extend

this section also 10 stututory instruments. The section should be revised as under —

Revised section 15

15 Where, by any Central Act or Regulation, or by any statitory instrumert made there-
under, a power to appoint any person to !l any office or executc any function is conlerred, they,
unless it is otherwise expressly provided, any such appointment, if it is made after the commence-
meat of this Act. may be made either by name or by virtue of office.

L. Shamiwghani Treowsport v. Kanja Chetriar, ALR. 1971 Mad, 37, 39, para. 4 (Alagiriswami J.).
2. State of U.P. v, Babwram, ALR. 1961 5.C. 751, 761, rchied on.
3. {a} Abedul Hussain v. State of Guiarar, ALR. 1968 5.C. 432 ;

(b} P.P.v. Shei Rambhadray, A LR. 1960 AP, 222,

(€} PP v. Shaik Sheriff, A.LR. 1965 AP, 372,

() Japaaridnd v, Union of India, A LR, 1970 Guj. 108, 137,

(e) Sraye v, Saha, AILR, 1970 Tripura |.
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11.5. Section 16 provides that power to appoint includes power to suspend or dismiss. Tt
needs no change.

11.6. Seciion 17(1} reads as foilows :—

“17. (1) In any Ceatral Act or Regulution made after the commencemeni of this Act, it-
shall be sufficient, for the purposes of indicating the application of a law 10 every
person or number of persons for the time being executing the functions of an office, to mention
the official title of the officer ar presen: executing the functions, or that of the officer by whom
the functions are cemunonly exccuted.”. ~

The words “at present” are not very happy. We, therefore, prepose a small verbal change
and recomaiend that seciion 17(1) should be revised as follows ;— :

Revised section [7(1)

“17. (1) In any Central Act or Regulation made after thc commencement of this Act, il
shall be sufficient, for the purpose of indicating the application of a law to  every person or
number of persons for the time being executing the functions of an office, to mention the officid
title of the ofiicer executing the functions. at the time when the Central Aci or Regrlation is madk,
or that of the oficer, by whom the functions are commeonly executed.”. '

11.7. Seclion 18 deals with the powers of a successor to ap ofiice. It needs no change.

11.8. The Act is silent as to the exercise of powers by delegates. We think it desirable to
make it clear that where a power is delcgated and the excrcise of the power is dependent on the
opinion of the authority on whom the power is conferred, the opinion to be formed (as a condition
precedent) will be that of the defegare. We recommend the insertion of a mew section for the
above purpose on the following lines:—

Seciion 184 (new)

18A. Where, under any Central Act or Regulation made on or after the...............o.
day of ..o ~....%, or under any siatutory instrument made there-
under, -— :

(a) the exercice of a power or discharge of & [unction by a person or authority is depes-
dent upon the epinion, belief or state of mind of that person or authority in relation
1o any malter, aad

(b) that power or function has been delegated in pursuance of such Act or Regulation or
statliory instrumcnt, then, save as is othcrwise cxpressly provided by such Act or
Regulation or statutory instrument, the power or funciion miay be exercised or dis-
charged by the delegate upon the opinion, Lelief or slaie of mind of the delegate in
relation to that matter. “

It may be noted that a similar point arose in Hazrat Syed Shah v. Commissioner of Wakfe®
where the Supreme Court approved the observations made by Lord Benning in Mungoni's cased
and stated that where powers and duties were inter-connected and it was not possible to separate
one from the other in such a way that powers might be delegated while duties were retained and

" yice versa, the dclegation of powers took with it the dutics.

1. Date of Amendment A<t to be entered.
2. Hazrat Syed Shah. v. Commisstoner of Wakfie, ALR. 1952.3.C. 1086.
3, Edward Mungoni v. AG. of Northern Rhodesia (1960) A.C. 336; (1960) | AJ1 E.R, 446 (H.L.).
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11.9. Section 19 deals with the powers of ofiicial chicls and subordinates. 1t needs no change. Section 19,

i1.10. When matters of form prescribed by a statute are departed from, nice questioms as Section 19A

. . . ) C
to the effect of such departure arise. In general, courts take a common sense view, and disregard Deviation from
minoy deviations not aflecting the substance. It is time that statutory recognition is given to what {g&?ﬂ;e“ da
the courts do in praclice, by = swpitable provision in the General Ciauses Act. The procedural tion.

Codes already contain provisions achleving the same resultl. A new provision? as the effect of
deviation from form is, therefore,” recommended as {ollowst:—

Secifon 194 (New)

“19A. Whcnever o form (s prescribed for or specified for any act by aiy Central Act or e

Regulgqiion, or by iy statutory instrumeirt imade thereurder, then, save as is otherwise expressly
provided by such Ceniral Act or Rogulation or by sucht starutory {nstrumeni, any deviations there-
from neither affeciing the substance nor calculated to mislead, shall not render the act er form
mvalid.™.

11.11. We cousidered the gquestion of inserting a provision as to ancillary powers, on the Ancillary
following lines :—- powers.
“Where, by any Central Act or Regulation, made after the ............... dav of ..... ......
power is conferred on 2 person, ofticer of functionary to do or enforce the doing of
any act or thing, @il such powers shall be decmed to be ilso condarred as are aeces-
sary to enable the person, officer or functicnary to do or enforce the doing of the

act or thing.”

We have, after careful consideration, come 1o the conclusion that it is not unlikely that such
a provision may be abused, and so we are against its insertion.

1. {a) Sections 533 to 537, Code of Criminal Frozadure, 1898: (b) Section 99, Code of Civil Procedure, 1903,
2. Cf. Russel, Legislative Drafting and Forms, (1938), page 585, Model Interpretation Act, Clause 29,
3. Compare section 19(g), Uaiform Interprotation Act, (1936}, paga 269

4, See also section 30 of the Travamcore-Coclin Ganeral Clauses Act, 1125 (7 of 1125).

5. New szction 19.A ¢an apply to existing Acts also.




CHAPTER 12
STATUTORY INSTRUMENTS
{niroduciory

Introductory. 12.1. Sections 27 10 24 of the Act conmtuin provisions as 1o statutory insiruments {subordi-
nate legislation).

Various ques- 12.2. Various questions have occupied the attention ot academic writers and of the judiciary

é‘:g':mmmg in regard to delegated legislation. Of these questions, the following are relevant with reference to
legislation. the General Clauses Act :(— " '

(a) Various forms of statutory instruments and questions of nomenclature—
{i) rules' of general application ;
{ii) orders, (usually issued by the Government on particular matters) ;
(it} by-laws (usually applicable to limited local areas) ;
{(iv) schemes (usually containing elaborated provisions) ;
(v) forms ;
(vi) notifications.

A convenient name covering all these, would be obviously desirable, and we arc sug-
gesting the expression “statutory instrument3”.

(b} Procedure for making\.rubordinme legislation -
(i) Antecedent publicity ;
(i) Consultation ;
(iii) Subsequent publication.
(c) Control of Parliament over statuiory insirumeis----
Laying before Parliament3.
(d) Construction of statutory Iinsirumenis—
(i} Construction* ;
(i) Power to issue rules etc. to include power to add etc.?;
(iii) Construction of provision in the parent Act for publication®;
(e) Inter-relationship between the parent Act and the statutory instrument—
(i) Making of rules etc. between passing and commencement” of the parent Act :
(ii) Continuation of orders etc. under a repealed law®. '

we are mentioning these topics here, to show the importance of the subject.

. Rules gcneratil.y to carry out the purposes are dealt with in Urah Construction, 39 A.L. IR, and in Jacob @0 ; '
A.LJR. 300

See recommendation relating to the expression “*Statutory instrument” in Chapter 3.
. No provision at present.

. Section 20.

. Section 21,

Section 23,

. Section 22,

. Section 24.
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Law not stardardised av 1w safeguards

123, The law relatiog to subordinate Jegislation in India has not yet been standardised in Law relating
all its aspects. A cursory survey of the various Central Acts conferring power (o make rules, fi’gi;‘;?gnﬁﬁ
regulations etc. reveals that until recently, the Legislature did oot follow any particular pattern, standardised.
with reference to various matters concerning subordinate legislation. This itself indicates the

degirability of having standard and uniform safeguards. '

12.4. It may also be noted that during recent times the discussion has centred more round h;ln:étmm
safeguards in reeard to delegation than round the standards laid down by the legislature while of ‘safeguards.
delegating its powers. It was observed by the distinguished American Writer® Davis, in 1958 :—

“The protection of advance legislative guidance is of little or no comsequence as compared
with the protection that can and should be provided through adequate procedural
safecuards, appropriate legislative supervision or re-examination, and the accustomed
scope of judicial review.”

With this. we may compare the following comment made by the same writer in* 1965 :—

“The impact of the Treatise has been rather substantial in its recommendation to state
courts that the test of validity of delegation ought to have more to do with safeguards
than with standards. The cases reviewed in this Supplement show that the standards
test is on the way out, and the safeguards test is in the accendancy.”

12.5. Having regard to what is statcd above, it appears desirable that the General Clauscs Need to
Act shonid contain certain safeguards in respect of suberdinate legisiation. Different safeguards corecuards.
are prpvided in different Ceutral Acis. It would therefore. be advisahle to standardise some of
the .indispensable safeguards, and to incorporate them in the General Clauses Act. This will not
ondy: ]@nd to uniformity, but will also shorten the language of individual Acts, and save cases of
any inhdvertent omission of the drafisman to provide such safeguards in a particular Act. Where
it is felt that such safeguards are not necessary, an express exemption can be given in the Act.

Ywo important safeguards in respect of subordinate legislation

‘ 12.6. The two s,lafeguards that appear to be cssential in respect of subordinate legislation ;[;‘gggum"] t
are =

- (a) publication of statutory instruments?®, and

, " (b) legislative scrutiny of statutory instruments?.

The first refers to the immediate stage. The second relates to a later stage. We shall now
procc&i to deal with these safeguards.

Publication and commencement

12.7. First, as regards publication of statutory instruments?, some of the Acts conferring a Safeguard of
power'to make rules are silent with regard to publication®. The rest of the Acts do regquire some publication. -
sort of publication. A large majority of them require publication in the Official Gazette. Here ey

Talll

again, no uniform formula is adopted. In some Acts, all that is stated is that the rules shall be .

. Davis, Administrative Law Treatise, (1958), Vol. I, page 98.

. Davis, Administrative Law Treatise, {1965) pocket PBart, page 55, para. 2.17, cited in Jaffe and Nathanson,
Administeative Law, Cases and Materials (1968), page 93,

. Para 12.7 et seq, infra.

. Para 12,19, ef seg, infra.

. Para 12.6, supra.

6. E.g () Section 18{}), Census Act, 1948 (37 of 1948).

by Saction 13(3), Central Sales Tax Act, 1956 (74 of 1956),

b
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published in the Official Gazetle.!  Tn some other Acts, rules arc required to be made by notifica-
tion in the Official Gazette.? There is another category under which rules are not to have effect
until they are published in the Official Gazette?

There is yet another variation of the formula, which provides that the rules shall be publishel
in the Official Garette and shall thereupon have effect ‘as if enacted in the Act’. [e.g., see seC )
59(5}, Mincs Act {25 of 1952)]. Tt is. thus, clear that the present law relating to pub]icatioﬁ of-
subordinate legislation is unsatisiactory. It will be instructive in this connecion to consider the
position in some Commeonwealth covniries and in the US.A,

Position in 12.8. In Fngland, before 1893 subordinate legislation was required to be published in the
&“ﬂﬂgﬂc:;m London Gazette, and (as Carr had observed) was ‘buried rather than revealed,?, in the volumi-
nous misceilaneous contents of the Gazette. The Rules Publication Act, 1893, provided for publi-
cation of statutory rules by the Queen’s Printet. Under this Act, the rules and orders. with some
exceptions, were to be sent to the Quacen's Printer and to be numbered by him and, subject to
regulations, printed and put on sale. ‘Tt is true that not all rules and regulations were printed,
but every instrument which was officially numbered was mentioned in a classified list at the end
of the annual volume of the Statutory Instruments printed by the Queen’s Printer. The Com- -
mittee on Ministers’ Powers, while revicwing the working of the 1893 Act, recommended that
the publication should be made a condition precedent for the coming into force of all instrumemnts
except those that have been published in draft under the pre-publication rules and .subsequeatly
issued in substantially the same form as in the draft. In such cases the Committee recommended
that the public notification of the enforcement would be sufficient. Nothing came out of these
recommendations tifl the end of the second world war. In 1946, and Act was passed, called the
_Statutory Instruments Act, which repealed and replaced the 1893 Act. This Act repeated the
provisions of section 3 of the 1893 Act as to publication, and provided® further that “it shall be
a defence to prove that the instrument had not been issued by his Majesty's Stationery Office at the
date of the alleged contravention....... » A serious drawback of the English system is thiat.
publication is not made 2 condition precedent to the operation of the statutory instruments.®

Position in 12.9. In Australia, section 5 of the Rules Publication Act, 1903-1939, provided that an instrlu—

;?)“s;&lfiza;’m ment of subordinate legislation should be numbered, printed and made available for sale by the
Government Printer. The same section alsa provided for publication, in the Australian Gazette
01 of a notice that a rule has been made and that copies. thercof would be available for purchase

at specified places. Tt may be poted in this connection,” that the provisions of section 5 of the
{Australian) Rules Publication Act, 1903-1939, haw: to be read with section 48 of the Acts
Interpretation Act, 1901-1966, which makes a general provision for compulsory notification
in the Garette of the making of all regulations. Thus, in Australia publication of delegated
legislation is compulsory, unless there is a specific exemption in any Particalar Act. In fact,
publication is not oply compulsory, but also a condition precedent for the coming into force
of subordinate legislation. Until 1937, no regulation could take effect unless it had been published
but in 1937 some exceptions based on administrative convenience, and, broadly speaking, not
involving the rights of individual citizens, were provided for under this rule.2  The Australidn

system has, for obvious reasons, won universal acclaim.

o : -
Position i - - -~ 12.10. In New Zealand, until as late as 1936, therc was no provision requiring the sepayate.
New Zealand a2 o pication of delegated legislation. Whenéver provision was made for publication of regulatiops

to licagon. i . -
publication der a particular enactment, they were published generally in the New Zealand Gareg, .

made un
. Gee section 38, Central Excises etC. Act, 1944 (1 of 1944).

See section 41, wWarchousing Corporationa Act, 1962 (58 of 1962}

_ Section 36(1), Cantonments (House Accormmaodation) Act, 1923 (6 of 1923).

Carr - Concerning English Administrative Law, (1941), page 57.

 Section 3-Statutory Instruments Act 1946 [English) .
Kerscll : Parliamentary Supervision of Delegated Legislation, {1960, page 8.

 Kersell; Parliamentary Supervision of Delegated Legisiation, (1960), page 9.

. Benjafield and Whitmore, Australian Administration Law {1971, page 106.
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and in a manner not very much different from that which obtained in England prior to 1893.

For the [irst time in 1936, an cnactment of a limited character was passed, dealing with publication

of subordinate legislation. Section 3 of the Regulations Act, 1936, provided that all regulations,
v except those cxempted by the Attorney-General, shonld be published. -

12.11. In Canada, until the passing of the Regulations Act, 1947, there was no legislative %ﬁggﬂ in

-premision reguiring systematic publication of delegated legislation. It was only afier the furore pnblic:t’iu: to

which the notorious Ottawa Espionage Investigation of 1946 created, that the question of syste-

matic publication of rules came to ke considered seriously. A Royal Commission was appointed to

po into the matter, and ultimately the Statutory Orders and Regulations Order, 1947, was passed

Most of the provisions of this Crder were enacted in the Regulations Act of 1947, This Act appiies

only to instruments made in the exercise of the legislative power or to regulations for the contra-
ventiba of which a penalty of fine or imprisonment is prescribed by or under an Act of Parliament. -
Certain excepiions are made even to this rule., but generally speaking, the Act covers all instru- {
menis likely to prejudice the rights of individuals and personal freedom. The Act provides for a
o system of revision, recording, numbering and publication of the various regulations. It is not
necessary to go into details of the Act. A significant provision of the Act! is to the effect that no
persén shall be convicted for an offence consisting of a contravention of any regulation that was
nat gublished in the Gazerte of Canada except where the regulation was one which was exempted
. from the operation of the rule as to publication or where it is proved that on the date of the
~ alleged contravention reasonable steps had been taken for the purpose of bringing the purport
of tl:p regulation to the notice of the public or the person charged. This provision is similar to
! thaf *mbodied in section 3 of the (English) Statutory Instruments Act® of 1946, Thus, in Canada,
! &5 i England. publication is not a condition precedent to the coming into force of subordinate

lggi; fion, but non-publication, is a defence.

12 12. In the United States of America, Congress enacted, in 1935, the Federal Register Position in U.S.A.
Act,® which was an aftermath of the judgment of the Supreme Court in Pardama Refining Co. v. f-"o;" publics-
Ryaa.*-® It provides for a system of publication of all Federal Regulations, Rules and Orders of
; 8 geweral application, and for their legal effect. Under the Act, all Federal subordinate legislation
should be published in an official publication called the Federal Register. This Act anticipated
| o the Enghsh and the Canadian Acts, on the subject of publication and specifically provided that
.. d“:umen » ie. Rules and Regulations and Orders required to be published under the Act
; “shall not be valid as against any person who has not had actual knowledge thereof” untl it had
i been ﬁled for publication.®
" 42.13. Taking all the circumstances into consideration, we are of the view that the safe-guard Desirability ex
fling publication is required; though, in owr view, it should apply to statutory rules and publication.
byéilhws and general orders of the Government only, and should not extend to other forms of
suboddinate legislation. Rules and bye-laws and gencral orders are the most common form of
’ sn‘lw*iinate legislation which affect citizens in the same way as an Act of Parliament. This is,
however, not true of other forms of subordinate legislation, such as, orders, which are inconsg-
quential from the point of view of the public, and relate to individuals only. A general extension
* of thc safeguard of publication to all forms of subordinate legislation is not, therefore, necessary
it may, in certain cases, even give rise to practical difficulties. We have no doubt that where
any snbordinate legislation other than rules or bye-laws or general orders affects the pubhc, the
enactment which permits the making of such legislation will make special provision far
its piblication in the most suitable manner.

DAL L
o e

kY

o

&

- 1. Saction 6.3 (Canada) Regulations Act, 1947, .
2. Para 12.8, supra.
3. The Federal Register Act, 1935,
4. Panama Refining Co. v. Ryan. (1935) 293 1.5, 38S.
5. See, now, the Administrative Procedure Act, (1966) § 135.C. ssetiens 552 and 553
§.. Newman, “Govetnment and Ignorance™ (1950) 63 Harv. L. Rev. 929, -
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12.14. As observed by Kersell,! “if a legislature realistically expects such legislation made
under its authority to be effective and also controllable, it must raake minimal provisions for
publigity and for ‘laying’ so that it may know what has been done urder the powers delegated to
it.” The importance of proper publication of subordinate legislation cannot, therefore, be over-
emphasised. If, as is well recogaised, subordinate legislation has the lull effect of law, it is only
elementary justice that those who are sought to be affected by it should become aware of s
existence. As Carr, in his evidence before the Committee on the Minister’s Powers observﬂ

forcefully,® “it would be undesirable if it could be said that obscure Clerks in Whitehalt pm

forth streams of departmental legislation which nobody had any means of knowing. .This

be the method attributed to Calligula of writing his laws in very small characters and hangissh
them up on high pillars the more effectively to ensnare the people.” These observations appb;
with equal force in the context of subordinate legislation. .

12.15. In Harla v. State of Rajasthan, the Supreme Court had occasion to draw lttm
to the basic need for due publicity of laws.® Bose J. observed :— e

RO we are of opinion that it would be against the principles of natural jystice $a
permit the subjects of a State to be punished or penalised by laws of which they
have no knowledge and of which they could not even with the exercise of repsondBy
ditigence have acquired any knowledge. Natural justice requires that befofe a i
can become operative, it must be promulgated or published. It must be broadcas
in some recognizable way so that all men may know what it is; or, at the ¥

Jeast, there must be some special rule or regulation or customary channel by'xﬁ

through which such knowledge can be acquired with the exercise of due and reas

nable diligence. The thought that a decision reached in the secret receskes of
chamber to which the public have no access and to which even their atcredited
representatives have no access and of which they can normally know notHing, -
nevertheless affect their lives, liberty and property by the mere passing of a Resolution
without anything more is abhotrent to civilised man.” : r

Bose 1. also made a passing reference to the Code Nepoleon of France, the first article of
which provides that law are executoty by Virtue of the promulgation thereof and that they shill
come into efficct from the moment at which their promulgation can become known. '

12.16. In the light of the above discussion, we recommend* that the commencement H
statutory rules, bye laws and general orders should not take place before their publication. -

12.17. Tt may, incidentally, be pointed out that such an amendment will fill in a gip in d:p

present law as regards orders. According to the Allahabad High Court,® where 2 statutery X

does not indicate its date of commencement, it does not become effective. The only comequeqiil:p
of the order being published in the official. gazette is that it comes into being as a piece of sgb-

with immediate effect. The High Court pointed out that Acts of the Central Legislatpre
into force on assent, because the Generagl Clauses Act says so. This judgment j
we have stated above. ‘

ordinate legislation on the statute Book. -From this, it would not foltow that it becgmes. InE .

. i
12.18. While on the subject of publication, we should also refer to another improveiuiil
needed in regard to access to subordinate kgislation. Difficulty is often cxperienced in obtaingie
printed copies of subordinate legislation. In England, and in some other compjGaWREE
countries, there is a statutory provision that printed copies of subordinate legislation. shoull] ille

_ Kersee] - Parfiamentary Supervision of Delegated Legistation (1960}, page 6. _ i
Sir-Cecil Carc's Evidence, cited in Schwartz: Introduction to American Administrative Law, (195§), page ’Jl
. Hatla v. State of Rajasthen, A LR. 1931 5.C. 467. .

. See proposed section as to the commencernent of rules etc. (Para 12.44 B, infra).

. {a) State v. Bansidhar, ALR. 1969 All. 184, 186 ; (D.C. Uniyal 1}

(b) State v. Ram Chand, ALR. 1966 AlL 526 (D.B}.

Ul.hl.,.\gq-
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available for sale to the public. Sach a statutory provision can, at best, he directory only. We B :r’
think that adequate steps should be taken for ensuring that printed copies of subordinate legis- P E
ki

lation are available to the public at all times.
Parliamentary Controt

1 12.19. We now come to another safeguard pertaining to subordinate legislation, namely, Recommendation,.
parliamentary control over supordinate legislation. ﬁlﬁﬂ‘m ‘
12.20. In all democsatic countries, Parliament exercises control over subordinate legislation. )
; In England, there are elaboratc provisions on this subject in the statutory Instruments Act, 1946. ?gé%;;ﬁa%‘“
In India, the Ministry of Law ia consultation with the Committee of Lok Sabha on subordinate by Central Gov-
Legislation! had evolved a model clause on this subject, which is inserted in cvery Act of Parliament ernment.
| thag permits the making of subordinate legislation. We recommend? that this clause (with some
slight variations) should be included in the General Clauses Act.

12.21. In this connection a difficult question which arises is as to the propriety of providing Rulmu )
" for laying on the table of Parliament of rules framed by a State Government under a, Central Act. Gov Ll

5

The problem has beein considered in detail by the Committee of the Lok Sbha on subordinate
g, Legislation ; and in the light of the discussions with the relevant authorities, the Committee came
i to the conclusion that the best course would be to request the state Governments to have laws
- ehatted, by their legislatures, 1o provide for laying of the rules framed by them before their
| respective legislatures.

' We do not cxpress any view on this matter, becanse we think that so far as Acts of Parliament
are iconcerned, no satisfactory provision can, for the reasons mentioned by the Coramittee on .
B

| éﬁbirdiuate legislation, be made in such Acts regarding rules made by 2 State Government. L
| . . B 1

Application of the General Clauses Act to subordinate legislation

. 12.22. We now consider the question of application of the General Clauses Act to sub- gppgmﬁou'd o
=] enera:

ordinate legislation. N . Clauses Agt to
| _ statutory instru-
| ments.

-42.23. We have given carcful consideration to the question whether the whole Act should Application of
whole Act t©

apply to subordinale legislation and we have come to the conclusion that the Act should nol, gyhordinste iegis-
in tfrms,“ apply to such legislation. The practice in the Government of India is that subordinate lation.
egiglation is first prepared in the administrative Ministry. It is then sent to the Legislative o
. nt (of the Ministry of Law) for scrutiny only. At the stage of scrutiny, it is difficult o fr
for the Draftsman in the Legislative Department to recast the original draft in the light of the
Clauses Act. Moreover, subordinate legislation is of various Xinds. Rules made under
' & te constitute only one form of such legislation. Such rules may, for convenience, be called
“supordinate legislation of the first degree”.

, ! Sometimes, orders are made under a rule, and, further, there are orders made under such

,s nrd;ts These may be called “subordinate legislation of the secomn * and of the “third” degrees, .

» respectively. A common illustration of such subordinate legislation may be found in the varions ) _ j_:‘
oidbrs made under the Defence of India Rules. Subordinate legislation of the second and third f‘
degrees is not always sent to the Legislative Department for scrutiny. Coe

" | Tt is also to be borne in mind that subordinate legislation is not sxpected to be drafted with
that care which is bestowed on the drafting of statute of Parliament. A rigid application of the
Geseral Clauses Act to subordinate legislation, is, therefore, likely to create some untoreseen
cm:ip!ications. Moreover, no practical difficulty has arisen in the interpretation of subordinate

legiklation.
1. See para 12.45, fnfio.

‘2. See also para 12.47 infra.
. 3. See also para 12.26 infra.
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12.24. While the courts have refused to apply the General Clauses Act to subordinate legis-
lation,—In terms, they have resorted to the principles of the Act in construing such legislation.
The Madras High Court expressed itself! in favour of the view that on principles of justice, eqmtg
and good conscience courts have to apply the principles underlying the provxsmns of
Clauses Act to the construction of statutory rules. In a Calcutta case,” a similar view was taken.

12.25. The Supreme Court had occasion to consider® the question whether the provisions
of section 38 of the (Englishy Interpretation Act, corresponding to section 8 of the General Clauses:
Act, could be applied to construe a Charter constituting a High Court. Marajan J. (as he thea.
was) observed:—

“Assuming, however, but not conceeding that strictly speaking the provisions of
Interpretation Act amd the General Clauses Act do not, {or any reason apply, wWe
see no justification for holding that the principles of constriction enurciated ¥ tllﬂ
provisions have no application for comstruing these charters.”

12.26. In view, however of the nature of subordinate legislation and the legislative practi
followed in drafting such legislation, as mentioned in the above discussion,* it is desirable that
there should be a certain amoumt of flexibility in applying the rules of inierpretation to such
legislation. Hence, no categorical provision as to the application, to subordinate legjslation,
of all the rules in the General Clauses Act, is recommended. Wherever necessary, we hawp
considered the desirability of exteading individual sections to statutory instraments. :

Individual sections relating fo subordinate legislation

12.27. We shall now deal with the amendments required in individual sections of the Genefil
Clauses Act, relating to subordinate legislation.

12.28, Section 20 deals with the construction of orders etc. issued under enactments. In
this section, instead of the existing expressians referring to notification, order, rule and byve-laws
etc, the comprehensive expression “'statutory instrument™ is proposed to be used. We thorefem
recommend that section 20 should be revised as follows:

Revised section 20 _
-2
20. Expressions used in a statutory instrument made under a Central Act or Rej-rdai’i ;
shall, unless the confext of the statutory instrurvent otherwise requires, have the same red 3
meanings as in the Act or Regulation.

12.29. Section 21 provides that power to issue notifications, orders, rules or HWye-Mt
includes power to add to, amend, vary or rescind notifications, orders, rules or bye-laws. Thié
section somectimes gives rise to problems in its application to orders 'issued under ltdtﬂﬂ
Where the making of orders is circumscribed by conditions, the question arises how far ordm! :
amending the original order have to comply with these conditions.

The facts: in
In exercise of a statutory power, Government took over the manageient’:
an undertaking, and vested its control in ‘X’. One of the conditions for the exetclte of
power was that the management was not previouslty being carried out properly This coﬂdltion
VRIS TY. T
. In re. Chockalingam, A.LR. 1945 Mad. 52! -
. Benaori Lal v. Emperor, ALR. 1943 Cal. 285,
. N.S. Thread Co. v. James Chaick, A LR. 1933 §.C. 357, 360.
. Para 12.22, supra.
. cf. para 12_2, supra. )

K. P. Khaitan v. Union of India, A.LR. 1957 §.C. 676, 685, (1957) 5.C.R. 1052, 1073.

12.30. The difficulty is illustrated by a judgment of the Supreme Court.®
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was present when the original order was passed. Sl_:_l_asequently, it was decided to transfer the
management from X to Y, and an amending order was issued accordingly. The question arose
whether, ot the time of the amending order, the condition that the management was not previously
being conducted properly should have been complied with.

The Supreme Court upheld the legality of the order; but the reasons given revealed a
conflicting interpretation of the section. S. K. Das J. adhered to the strictly literal construction
of the words “subject to the like..................... condifions,” and maintained that these words
applied in all situations and had been complied with in the case before the court. Sarkar J.
put a limited constrution upon them, and observed that these words meant that after the amending
order ¥ issued, all the provisions which would have governed the original order would govern the
ammd]ng order also; for example, provisions limiting the duration of the original order.

Sach difficulties will be avoided if the section is made subject to a different intention.

‘The application of the whole section may be excluded by a context. For example, whire
a municipal corporation is superseded for a particular period, the supersession cannot be extended,
because the enactment concerned does not contempilate an amendement in such a case.!

It is also desirable to substitute the expression statutory instrument in this sectiom.®

12.31. In the light of the above discussion we recommend that section 21 should be revised Recommendalion.
as follows:— :

Revised setrion 21

21. Where, by any Central Act or Regulation, a power to make a statutory instrument is Power to amend
conferred, then, unless the context otherwise requires, that power includes a power, ’;‘;ﬁm Instr)-
exercisable in the like manner and subject to the like sanction and conditions (if any),

to add to, amend, vary or rescind the statutory instrument 30 made.

1R.32. Section 22 provides for the making of rules or bye-laws and issuing of orders between Secton 22
the paesing and commencement of an enactment,

12,33. Some verbal changes are proposed in section 22.3 In an Allahabad case,* a similar afiahabad csse.
provision was relied upon to support a notification which was issued on the 31st March, 1956,
but which said that the amendment would ‘come into effect’ en Ist April, 1956. The actval
decision in that case was, that the corresponding section of the U.P. Geoneral Clauses Act did
not a@]y to the facts of the case, as the whole Ordinance (according to the majority judement)
came into force immediately on 31st March, 1956, but no action could be taken under the
provisions amended by the Ordinance before the next day.

: Ll§.34. Incidentally, it may be noted that section 22 of the U.P. General Clausese Act, 1904, U. P. Amend-
as ambnded by section 22 of Schedule IT of the U.P. Repealing and Amending {Second) Act, ment referred to.
19586, '(passed as Act 5 of 1957), has added certain words.

After the words “application of the Act”, the words “or in rhe exercise of any power
exercidable thereunder or under any enactment thereby amended”, have been added. But, in
the Allahabad case cited above,® these words, though referred to, were not apparently relied

upon by the Counsel for the State. After this judgment was pronounced, a validating Act was
passed by the U.P. Legislature, but it was held to be futile.®.

t ' —
L. Gopal Jaya Ram v. State of Madhya Pradesh. A.LR, 1951 Nagpur 181, 183, para 6.
2. ¢f. para 12.2, supra.

4. Para 12.35, infra.

4. Adarsh Bhandar v. Sales Tax Officer, ALR. 1957 All. 475, 483, para 52.

5. Adarsh Bhandar v. Sales Tax Officer, ALR. 1957 All 475, 482, para 36

6. Bengali Mal v. Sales Tax Officer, A.LR. 1958 All. 478,

-
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The Supreme Court upheld a later validating Act' on the subject.

The point of interpretation of the U.P. General Clauses Act was not, however in issue before
the Supreme Court. -

12.34A. Orders of a substantive nature are not governed by the se-ction, and, on i
reasoning, it has been held? that a detention order under Act 61 of 1962, made prior to- fhe
commencement of that Act, could not be justified under this section.

12.34B. Where a particular part of an Act comes into force at once, and authorises ?1: '
making of the rules, then obviously, the rules can come into force thongh the other parts go
not come into force?. e

12.35. We recommend only verbal changes m section 22, which should be. rewsed a8
follows: —

Revised section 22

"22, Wf]ere, by any Central Act or Régﬁlation which is not to come into force ithmedigtply
on the passing or making thereof, a power is conferred— S

ia) to make a statutory nstriment, or

(b) to issue orders with respect to—

(i) the application of the Act, or Regulation .................. , O
(ii) the establishment of any court or office, or

(iii) the appointment of any Judge or officer thereunder, or

(iv) the person by whom or the time when, or the place where, or the manner in
which, or the fees for which, anything is to be done under the Act ot Regolation,
then, that power may be exercised at any time after the passing of the Agtcor
making of the Regulation, but statutory instruments or orders so made or
issued shall not take effect till the commencement of the Act or Regulation, or,
where all provisions of the Act or Regulation do not come into fbrce ol the
same time, then till the commencement of the relevant provision. Cobe

12.36. As regards section 23, we propose to extend it to all statutory instruments, m?*ib ‘
to cases where a provision of an Act is not to come into force immediately. FEe

12.37. Sub-sections {1), {2), (3) and (4) of section 23 lay down dctails as to the manner
of complying with the requirement for pre-publication, and have not raised any serious controversy.
Sub-section (5), however, has given rise to some difficulty. This sob-section Ercm '
follows: — ; . S

“(5) The publication in the OﬂicJa.l gazette of a rule or bye-law purporting ta ha{vp_ .
made in exercise of a powar to make rules or bye-laws alter previous 4 -
shall be conclusive proof that the rule or bye-law has been duly made.”

12.38. In a Gujarat case,* it was held with reference to section 23(5) that the
authority must purport to make rules after previous publication; and the words “purportis
have been made”, must go with the exptession “after previous publication”. T was htateﬂ

LIt

1. 7. K. Jute Mills v. U. P.(1962) 28.C.R. 1. L
2. Vemkateswarlu v. Superintendent, Central Jail, Hyderabad, A.LR. 1953 8.C. 49, 50.
1. Kandaswami v. Emperor, (1918) LL.R. 42 Madras 69, 73 , Napier J.

4. Ses C. J. Shah v. Chhabalal, (1968) Cr. L.J. 253, 254, para 1. (Gujarat}.
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since section 23 prescribes the lengthy procedure of previous publication, sub-section (5) dispenses
with proof that such procedure has been followed, only in cases where the rules purport to be
made after previous publication. The actual decision in- this case was over-ruled by a later
decisian of the same High Court;! but the construction placed on sub-section (5} was not
discussed in the later case.

12.39. It is, of course, obvious that the presumption as to the rules or bye-laws having Presumption as

“ ”» . : : H to “duly made”
been “duly made” does not mean that the rules cannot be assailed if they are in excess of, or |0 £0> Fove o

. repugnant to, the parent Act, or if the rules are otherwise invalid.

‘ . " . e . Meaning of
12.40. Also, the words “conclusive proof” do not exclude the power of judicial review by .‘gﬁgﬁuﬁvﬁ
the High Court. proof™.

T fact, the view taken appears to be? that even apart from the power of the High Court,
the order can be challenged for want of notice.

12.41. The existing section is confined to cules and bye-laws. We propose use of the Other changes ro-

wards “statutory instruments”, to cover all such instruments. csme"g;" in

Cartain other verbal changes are also proposed in the section, in order to simplify it.?

12.42. It may be noted that section 1 of the Rules Publication Act, 1893. in England, Position in Eng-
comhined a provision for compulsory pre-publication in respect of those statutory rules togﬁ';lli‘f:ﬁ;‘;w
which the section applied. That Act has, however, been repealed by section 12 of the
Statuory Instruments Act, 1946. Section 4 of the latter Act does not appear to contemplate

compplsory pre-publication.

-, k2.43. Accordingly we recommend that section 23 should be revised as follows:— Recommendation

1 Revised section 23

23, Where.......... any Central Act or Regulation confers or any authority power {0 Making of sta-
, make a statutory instrument subject to the condition of the statutory instrument “g:ﬂ"i“s}mm“"
being made after previous publication, then the following provisions shall apply, Subﬁc‘;i?l,;{’"’

namely:—

(a) the authority............... shall first publish a draft of the proposed instrument [s. ;233(1)’Hﬁ' e
]

for the information of persons likely 1o be affected thereby, together with a *
notice specifying the date on or after which the draft will be taken into
consideration; '

(b) the publication shall be made in such manner as the authority deems to be
sufficient, or, if the empowering provision in the Act or Regulation 'so requires, fs. 23(2)]
in such manner as the Goverment concerned directs ;

{fe) ..... .. ... any objection or suggestion .......... received By the authority
............... from any person with respect to the draft before the date specified
in the notice shall be considered by i, and. where the statutory instrument is
to be made with the sanction, approval or concurrence of another authority,
also by that authority, before the instrument is finally made :

{s. 234)]

(d) the publication in the official gazette of a statutory instrument purporting fo
have beenm maode after previous publication in exercise of a power to make
such statutory instrument shall be conclusive proof that the statutory insttument
has been made in compliance with the provisions of this section. |

1. M. R. Pandya v. Chimanlal, A 1R, 1968 Guj. 80, paras. 13 zad 14. -
2. Awiosnobile Transpart Raiasthan Lid., v. The State of Rajasthan, ALR. 1962 Raj. 24,
3. See para 12.43, infra. :

El
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12.44. As to statutory rules, and bye-laws as already stated! we propose a new provisjon,
providing for (i) publication of rules, and fii) the date of commencement in relation to rales
and bye laws. Attention may be drawn, in this connection, to the recommendation made in &n
earlier Report? of the Law Commission, where a reference is made to the (English) § litpy
lostruments Act of 1946, and to the necessity of ensuring proper publication of statn :
instruments and other connecied matters.® K

12.44A. We also think it desirbale to provide that retrospective operation caanot be mn .

to such rules and bye-laws without express authority.

12.44B. We thereforc recommend that regarding publication and commencementt Bfﬂﬂﬂ,
bye-laws and peneral orders of the Central Government and their respective effect,’ the following

new section may be inserted:—

“33A. (1) Every rule made or bye-law approved or "general order issued by the Central
Government on or after the day of ........ & under any Central Act

or Regulation—

(a) shall be published in the official gazette, and

{b) shall, in the absence of an express provision to the comrary either in the nis »
bye-law or general order or in the Central Act or Regulation under which & is sl

or approved or issued, come into force on the day on which it is published in WBe

official gazette. B

(2} No such rule or bye-law or gemeral arder shall come into force from a dage
earlier than the date on which it is made or approved or issued by the Cemnal
Government, unless the Centrai Act or Regulation under which it is made or
gpproved or issied expressly confers a power to give it such effect.

“Explanation.—In this section, the expression —'general order” means an order which
affecis the public.” .

12.45. We also proposc a new provision as to the laying of rules before Parliament m
already stated.”

It méy be noted that the existing formuia (found in most recent Acts) was evolved after a
series of discnssion in the Lok Sabha Committee® on subordinate legislation.

The ﬂtopcsed new section will apply only to rules made by the Central Government.

 We are adding that annulment or modification made in the rule so laid should be publisked

in the gazette.
i . Para 12.16 supra.
. 14th Report, Vol. 2, page 707, pama 25.
. Also see para 12.14 supra.
Para 12.44, supra.
. Para 12 .44A, supra.
Date of commencement of the amendment Act to be entered.
Para 12.20, supra. :
. See thejfallowing Reports of that Commitlee:—
(i) First Report (First Lok Sabhs) 1954, 3, Para i1.
¢i#) Third Report {Ist Lok Sabha), May, 1955, page 7. para 36.
(iii} Sixth Report (1st Lok Sabha)"22nd December, 1936, pages 13 and 14, para 77 to 80,
(iv) Fifth Report (?nd: Lok Sabha) 5th May, 1959, pages 8 anfl D, para 41 to 44 and page 26,
(v} Seventh Report (2nd Lok Sabha), pages 7 and 8, para. 42710 45.
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12.46. It may also be of interest to note here that Madhya Pradesh General Clauses A

83
ct! Recommends-

tion. C
makes specific provision for standardising the procedure to be followed, when any Madhya -
Pradesh Act directs that a rule be laid on the table of the Legislative Assembly. o

% 12.47.

We recommend that the new section should be as follows:—

Section 23B : CAndLlE ]
23B. (1) Every rule made under any Central Act by the Central Government on  OF Rules to be'hid
atter the.. ...... day ofcooviniin.. 2 shall be laid, as soon as may be after ::f:‘ Parlls-

(2)

1248,

B, ;
oaﬁ:nsive expression ‘statutory instrument’ in place of rules, ete. Our recommendation, *
therefdre, is as follows:— .

o

In section 24, for the words “notification, order scheme, rule, form or byedaw”,

[

" 1pa9.
substilt't‘t:d.

it iy made, before each House of Parliament while it is in session for a total period
of thirty days which may be comprised in ane session or in two or more successive
sessions ; and i}, before the expiry of the session in which it is so laid or the successive
sessions aforesaid, both Houses agree in making any modification in the rule or both
Houses agree that the rule should not be made the rule sholl thereafter have effect
only in such modified form or be of no effect, as the case may be, so however that
any such modification or annuiment shall be without prejudice to the validity of
anything previously done under that rule. _

o end

Every such modification or annulment shall be published in the official gazette. Modification.

In section 24, which provides for the continuance of notifications etc. issued URAET Section g ..
law, certain verbal changes are recommended, namely, the substitution of the. --=‘>;,ﬂ§_
POOICIMEIS o)

Section 24

wherever they occur, the words “or statytory instrument” shall be substituted.

In section 25, reference to the new Code of Criminal Procedure should bc

Our recommendation, therefore, is as follows:— o 25,

Section 25 o e

- Jn section 25, for the words® “the Code .of Crimingl Procedure for the time being in

ol

¢

force”, the words, and figures and comma “the Code of Criminal Procedure, 1974"
shall be substituted.

"I Section 24A, Madhbya Pradssh General Clauses Act.
2. Insert date of commencement of amending Act.

3. This can apply to existing Acts also.
15 M of Law/74—12
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CHAPTER 13
SEVERABILITY
Introductory. 13.1. We now deal with a matter of constitutional significance, relevant to the Genersd
R _ Clauses Act. )
Yoogiag o2 -
TN IPUR :
o Severability—the problem ‘
Question of 13.2. The question relates to “severability”, In countries having a rigid constitution,  the

ins:aﬁ?m possibility of a statute being declared void is, in general, implicit. Now, a statute may be
partially valid (being in part in conformity with the Constitution), and partially mnvalid (being
it part in conflict with the Constitution). Judicial determination of invalidity of thé whole Adt
ie rare, but not so rare is the judicial determination of invalidity of a part of the Act. Tn
such cases, the question arises whether the invalidity of a part of the Act affects the entire Act,
so that the Act fafls as a whole, or whether the valid portion survives. The broad principle, thit
~__the valid portion can so survive, is now recognised in almost all countries which have a 13 '
5T Constitution. o DRt

4~ 133. In India, the possibility of partial invalidity is implicit, at least in respect of b" cohfy

LA with fundamental rights, because, under ‘articks 13(2), a law inconsistent with Bursiusi

 rights is void “fo the extent of the inconsistency”. The question that arises is how far# i
be severed inlo portions which are void and those which are not. T o

mm&m 13.4. In R. M. D. Chamarbaugwalla v. Union of Indial the Supreme Court discussed the
question of severability at length. The Court also summarised certain rules of construction lkid
down by the American Courts, in regard to the question of severability of a statute (fer the phy-
pose of determining the question of fts constitutional validity). It is not necessary te quote hete
~ the discussion in full. It is sufficient to state that judicial decisions in Indid, have, ut genesal,
28 n.-followed his judgment. Broadly speaking, if a part of an Act is void, the rest is'not ‘hifebbd,
if it can be separated. ' ;

Position ia 13.5. In Canada, a similar principle is recognised. The doctrine was stated as follows® 1

Canada, “Thus sort of question arises not infrequently and is often raised (as in the present instanés)
by asking whether the legislation is intra vires ‘either in whole or in part,’ but this does Dot med
ihat. when Past 1I is declared invalid, what remains of the “Act is to be examined bit by it; 4
nrder to determine whether the Legislature would be acting within its powers if it passed whi
remains. The real question is whether what remains in is so  imexird
bound up with the part declared invalid that what remains cannot ib-
dependently survive, or, as it has sometimes been put, whether on a fair review of the whole
matter, it can be assumed that the Legislature would have enacted what survives without engot-
ing the part that is uftra vires at all.”

General ptin- 13.6. The general principle, thus, is that as far as possible, total invalidity of an Act shopld
ciple. be avoided. The observation of Cardozo (sitting in the New York Court of Appeals®
“laws are not to be sacrificed by courts on the assumption that legislation is the play of
and fancy.........c.eeeee Our right to destroy is bound by (the) limits of necessity.

Our duty is to save onless in saving we pervert.”—is true of the approach of courts in relafign
to partial invalidity also.

1. R.M.D. Chamarbaughwalla v. Unlon of India, ALR. 1957 8.C. 628, 636, 637 ; (1957) 8.C.R. 930.
2, Reference re-Alberta Bill of Rights (1947), A.C. 503 (P.C.). _ e
3. Pesple v. Knapp, (1920) 230 NLY. 48, referred to in Stern, “Separability and separability clmmlmm#i)
51 Harvard Law Review 76, 100, footnote 110.
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13.7. In the U. S. A., the broad principles as to divisibility or indivisibility - were at, first Broad Pringiples
referred to only in Mr, Justice Sutherland’s opinion® in an early case, and these have gradually (yg'a to ia
comne to be accepted by the entire Court, Mr. Justice Butler mentioned them in Champlin Refin-

. ing Co. v. Corporation Commission,? Mr. Justice Roberts relicd upon them in the Railroad

‘Resirement case,® and in the Carter case,* even the dissenting Justices seemed to approve of
them.

13.8. But the contours of this broad principle are not so well defined, and its practical Dim‘fﬂltg' of
appligation is not very easy. Primarily, this question belongs to the domain of constitational **F
Bawibut justification for adverting to this subject in a discussion of the law of interpretation arises
by reason of the fact that in some countries, there have come to be inserted what are known as
“eparability” or “severability” clauses. :

13.9. Belore proceeding to discuss the form and content of such clauses, it -would, be Threo siruations.
desirable to mention that the problem of separability arises in three types of situations,

) 104 i

{1y Part of the Act is invalid as to all possible applications of the Act,—i.c. as to all
possible ateas.

(‘ii} Whole Act is invalid, but the invalidity is confined to a part of all possible “appli-
© o cations”; and : : : :

(ifi): Part of the Act is invalid, and that too in relation to only a part of the possible
“applications”. - : R

$3ald. “Severability” clauses, broadly speaking, provide that if any part of the Act is found F‘wt
to be invalid, the remainder of the Act should nevertheless be upheld. As has been pointed out, eanscs,
the afthority of a court to eliminate the invalid elements and yet to sustain the valid elements, are
not rhally: derived from the Legislature, but from powers inherent in the judiciary. The utility
of thg severability clause lies in its replacing the presumption which would be otherwise appli-
‘@He - that (he statute was meant to be indivisible. This presumption is replaced by a presump-
“ﬂ@é‘ favour of severability. As Justice Brandeis stated. in case often cited, such a clause .
] "a rule of construction, which may aid-in defermining the legislative intent, “but it is
“merely; not an inexorable command”.® : '

s+ 1311.A severability clause may be general in form, in. the sense that it merely provides Forms of seve-
thagt the invalidity of one part of the Act shall not affect the rest. Or, the clause could be specific. ;o0

JEhe separability clause would, then, refer to the particylar sections of the Act or to those appli- ral and Spacial.
catiors of the Act which the legislature really intended to stand alone (in case of a declaration

of invalidity of the remainder). ‘

208.12. A fow -hypotheﬁcal examples will illust_;ate' what is stated above. One possible form Examples.
for a seyerability clause could be as follows :— : : 3

-“The provisicns of Chapter ... are severable, and if any of its provisions or their-appli- Special fanis,
cations are held unconstitutional or invalid by a court of competent jurisdiction, the
decision of the court shall not affect.or impair any of the remaining provisions,.. . or
applications of the--Article.” I -

— Y Wlliamis'v. Standard Of-Co. (1929) 278 U.8: 235.- - .. .. .
2. Champlin Refining Co. v. Corporation Commission, (1932) 286 ULS. 210, 234.
%. Railroad Retirement Board v, Alton R.R. (1935) 205 U.S. 350, 369. -
&, Carter v. Carter Coal Co. (1936) 208 U.S. 238, 312, 321; 384,
8. William v. Standard Ol Co., (1929) 73 Lawyers Fd. 287
6. Darcky v. State of Kansas, (1924) 68 Lawyers Ed. 686.
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Another possible form is the following :—

“lf any provision of this Act or the application thereof to any person ar mrmw-

tances is held invalid, the invalidity shall not affect other provisions or applicati
of the Act which can be given effect to without the invalid provision or ™
and, to this end, the provisions of this Act are severable.” ol

Another form would be:

“If any part, section, sentence, or clause of this ordinance shall be adjudged vaid
no effect, such decision shall got affect the validity of the remaining portions
ordinance. For the purposes of this section, sections............cccceens
expressly considered to be separable.”

There is yet another form suggested by a writer* :—

“If a part of this Act is invalid, all valid parts which are severable from the invalid §
remain in effect. If a part of this Act is invalid in one or more of its applications, ;
part 1emains in effect in all valid applications that are severable from the invelid
applications.” .

13.13. The Australian interpretation Act has this provision® “Every Act shall be xead asd
construed subject to the Constitution, and so as not to exceed the legislative powes of the Comp-
monwealth, to the intent that where any epactment thereof would, but for this Section, have
construed as being in excess of that power, it shall nevertheless be a valid enactment to the extent
to which it is an act in excess of that power.”

13.13A. This scction was first inserted in the (Australian) Acts Interpretation Act in 1930.
The provision was described at the time as being one “mainly directed against the doctrine of
inseverability™. : '

It was explained, in the course of the second reading speech in the Senate, as follows :— .

“Where a measure deals with a subject as to which legislative power is divided betwepn
the Commonwealth and the States, and the line of demarcation between the respodgts
“powers of the Commonwealth and the States has not been completely Jaid Jaug
it lias been found necessary, in certain cases such as the Mavigation A o nigh
provision, in terms similar to those appearing in clause 23 of this Bill, 3o &
the intention of the legislature not to exceed its powers and to secure the applice
of the Bill up to the limit of those pawers and no further. Such a provisios; §
considered, protects the Act in which it appears from being declared whdly i fed
where any portion of it would, but for this provision, have been capable of '
unconstitutional construction.”

. “The High Court (of Australia) held in 1910 that where the valid and invalid provisions nf
an Act are inseparable or ‘wrapped up in the same word or expression’, the whole must e

“The argument of inseparability was in 1921 used against the Navigation Act in Newocdill
and Hunter River Steamship Co. Ltd., and .others v. “the Attorney-Genaral for .the {Cons
wealth and another’. The fact that the Act contained 2 provision which is now propésed tg be
made common to Commonwealth legislation was the reason given why the argument fhiled, foid
accordingly, certain sections of the Act were declared to remain effective ‘to the constiteti

timit decided-by the court.” L T

1. Dickerson, Legislative Drafting (1954), Pyge 110. A

2. Section 15A, (Australian) Acts Injefpretation Acts, 1901-1957. ‘

1. (a) Bootmakers Case, 11 CL.R. 1, 54, 55 ; ;
(b) Owners of 5.S. Kalibia v. Wilsen, 11 C.LR. 689, 713,

4. Newcastle ete. v. A.G. for the Commonwenlth 3% C.L.R. 357.
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13.14. Where & general form? of severability clause is adopted, there is a practical difficulty, mfft: of
inasmuch as it will be necessary for the court to consider whether the severability clause itself paverability
applies or not to a particular provision. clause.

¥ It wouid appear that the utility of such a clause would be very limited ; and however careful
the drafting may be, it may not be easy of application.

18.15. The form could be more specific. But the use of the specific separability claise? may Commefih ks "
be open to objection, as it would call the attention of critical lawyers to those provisions of @ L’% m
new Iaw which are deemed by the legislature itself to be most susceptible to constitutional attack. clause.
ko, it might conceivably make judicial approach more inclined to hold invalid the particular
provisions 1eferred to. At the same time, it may be more useful than a general severability

J13.16. In the United States, one writer has remarked® that separability provisions l.tcnow
- significant only because of their absence. “Like articles of clothing, if they are present, little
R attention is paid to them, but it they are absent, they may be missed.” :

Conclusion

. ook falasd
o 13417, We have, on a consideration of various aspects of the matter as discussed above, Coucluninf :
come to the conclusion that there is no need to insert such:a clause in our General Clauses Act.

 ~L Para 13, 12, supra.
2. Para 13. 12, supra.
. 3. Robert Stern, “separability and separability clauses” (1937-38) 51 Harvard Law Review 76, 122,
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CHAPTER 14

OFFENCES UNDER SEVERAL ENACTMENTS N
14.1. In this Chapter we deal with acts or omissions constituting offences under epactments,—
& matter deali wnh in section 26 of the Agt, which reads as follows :— - R

[ ua
“26. Where an act or omission constitutes an offence under two or more enactqunt; J.ﬂl
the offender shall be liable to be prosecuted and punished under either ar a.ny vid
these enactments, but shall not be liable to be punished twice for the same offenpe.

The latter part of the section is important, concerned as it is with several interesting dogt-
tinés of criminal jurisprudence, including, in particular, autrefois convict and’ a!#re?&&hcqldt
and the protection against double jeopardy.: The protection against double ;eopardy is rteegiiﬂ
in our Constitutionl, in Article 20(2), which reads as follows:— Srarnshig

“No person shall be prosecuted and punpished for the same offence more than once.”

14.1A. The fundamental principle of the plea of autrefois acquit as laid down by the ]udp
of England in 1796? and as stated by writérs carlier than that date, has been consisténtly al!awod.
It was thus stated in 1848 in BROOM’'S LRGAL MAXIMS (2nd Edn.} p. 257; =~ ' 7~ ™%

“and this plea is clearly founded on the principle, that no man shall be placed in peril"of
lepal penalnes more than once upon the same accusation—nemo debt’ b:s ﬁumr: pro
uno delicto.” K
The general principle that a man must put twice in penl for the same offence has
been held by the English Courts to be applicable even where the previous acquittal or conviction
was in a foreign country®. In 1918, this principle was applied* by the Court of Criminal Appeal
in a case where the accused, a Belgian Army Officer, had been acquitted by a Belgian Court Mas-

tial in a trial held in Calai

It may be noted that this principle of the common law was extendcd by section 33 of h
English Interpretation Act to statutory offences®,

There are similar statutory provisions on the subject in section 30 of the (Australian) M :
Interpretation Act, 1901 to 1957 and in the Canadian Law®.

14.1B. Historically, the famous conflict betwcen Henry II and Archibishop Becket! con-
stitutes a debate regarding double jeopardy. In the Constitution of Clarendon issued by Heu'y
II in 1164, in Clause I, Henry II proposed that an ecclesiastical clerk who was aecused of
felony was first to be brought into the King’s courts to plead to the charge and establish that he
was a clerk; then, without a tnal in the King’s courts, he was to be taken by a royal officer to the

1. Article 2002).
3. R. . Vandercomb and Abboit, (1796), 2 Leach at p. 720, cjted in D.P.P. v, Comle!ly 1964) 2 Al B.l.k

at p. 416,
3. va Roche (1775) 1 Leach 134, 164 English Reports 169 {Acquittal by a Dutch Court in South Africa).
4, R.v. Aug!:er {1918) 13 Criminal Appeal Reports 101. .
s R.v. Thomas, (1950) 1 King’s Bench 26,
6. Section 11, Criminal Code (Oanada)
7. Ses generally—
(&) Pollock and Maitland, History of English Law, Vol. 1, page 439 1 ;
(b} Holdsworth, History of English Law, 7ih Bdn. (1$56), Vol. 1, pp. 615 .

kM.

¢ n e g e e o



89

cbcfesiaetical courts for trial, and, if convicted and degraded there*, he was to be returned to the
King’s courts to be sentenced according to law?. Becket had a fundamental objection to ' this

schemg.

Becket opposed the proposal on the ground that further punishment in the King’s Courts
~ would violate the maxim Nemo bis in idipsum—no man ought to be punished twice for the same
offetice. :

i ;| continental laws, the concept is referred to as Non Bis in Idem, and has been traced to
i ¥dption by Justinian.* '

-14.2. In India the rules of criminal process, known to lawyers as autrefois acquis and aufre- AA%
fois canvict, find expression in the Code of Criminal Procedure, and are considered so important au"g:t* ‘
thal k’'séparate Chapter was assigned to them in the Code of 1898. The principle on which the vicl w:

Tules teit is—a ‘man may not be put twice in jeqpardy:for the same offence’™. cle 2042}

The provision in the Code of Criminal Procedure® is very elaborate. For our present pur-.
pose, rection 300(1) is of great importance. Tt rf:ads as follows :—

“3000(1) a person who has once been tried by a Court of competent jurisdiction for an
! offence and convicted or acquitted 6f such offence shall, while such conviction ot
‘acquittal remains in force, not be Lidble foibe tried again for the same offence, nor
on the same facts for any other offence for which a different charge from the one
firade against him might have been made wnder sub-section - (1) of section 221, or
for which he might have been convicted under sub-section (2) thereof.” :

+d -y The provision i section 26 of the Genesal Clauses Act is based on the same principle.
Bes ¢ is oot confined to the situation where there has Jbeen a prior proceeding, and would appear
taolpmide enough to bar simuitaneous double prosecutiqn also. - - _

]4.2A. A provision analogous to the latter ipa.rt of ‘section 26 is to be found in section 71 Section 71,
of thé Indian Penal Code also”™. We nced not discuss it in detail. LP.C.

14.2B. Of course, it should be pointed out that section 26 has a positive as well as a negative Two parts
coniedt, The positive or permissive content is in the enrlier part, where there is @ liability to be ‘ifs_m
) ted and punished under either of the two enactitents, or any of more than two enactments andpmn
tive or prohibitive part is in the latter part of the section, under which there is now-
"to be punished twice for the same offence. -We shall discuss the principle of this paft
d .I. . ! R *

" *§4.3. The principle that no person shall be vexed twice for the same crime was described The.p
*fnd‘l;lg‘:dson in Connelly v. D.P.P.® “as one which is firmly- established in our law, but, as. ﬁmm
_ﬂhoriﬁes show, is not easy of consistent Jpplicaﬁon‘“. What is meant or involved in tieé: lished

wordp “the same crime” ? It is in answer to is* question that so much difficalty has arisen;

and, m quote Lord Hodson again, “so much argument hab been entertained down to the present

day not only in this country, but in other countries where the common Taw prevails™.

: i i . .

1. Degradation was a punishment. : s
\2. See Richardson and Sayles, The Governance of Modicval England from the Conquest to Magna Carta
[Edinburgh, (1963, pp. 289, 306.)
3. See Bartkus v. Ifinoie, (1959) 359 ULS. 121, 154, nple (Blagk J.). .
4, (8) Justinian, D. 48, 27.2and c. 9, 2.9, quoted in Hacward Researches in International Law (1935) 29 Ameri-
can Journal of International Law , Supplement p. 437, 602 ; -
(t) Jolowics, Roman Foundations of Modern Law (1957), p. 81, 94. :
5. See Archbold, Criminal Pleadings, etc., (1966) page 122, paragraph 436 and page 130, paragraph 453,
&. Section 300, Code of Criminal Procedute, 1974, ’ ‘
%, See section 71, 2nd para., TP.C.. .
8. Connelly v. D.P.P. (1964) 2 Al ER. 401, 428{H.L.). -
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The classic statement of the principle:is to be found in Hawkins® Peas of the Crowat, md:
is as follows : '

“that a man shall not be brought into danger of his life for one and the same oﬁnﬂ.
mere than once.” o

“From whence it is generally taken, by all the books, as an undoubted oonsequuq).

24

that where a man is once found ‘not guilty’ on an indictment or appeal free from error, amd
well commenced before “any court which hath jurisdiction of the cause, he may, by the-copmpaon

law, in all cases whatsoever, plead such acquittal in bar of any subsequent indictmeat. or- ;
for the same crime”. This lucid statement by Hawkins, has never excelled, though it i

often elaborated?.
ents reguinded 14.4. In order to conmstitute the “same crime”, the essential ingredients should be the same.
be the samel . In E. v. Kupferberg®, for example, an acquittal on a charge of conspiring to contravene 2 refg

lation was held not to found a plea of autrefois acquit on a charge of aiding and abetting
comeavention. A. T. Lawrence, J. said : S o

“For a plea of autrefois acquit to be maintainable, the offence of which the uodﬁj
has been acquitted and that with which he is charged must be the saee - in
sense that each must have the same essential ingredierts*. The facts which can-
stitute the one must be suffiglent to justify a conviction {or the other.”

14.5. The statement of the law by Hawkins® was approved in D.P.P. v. Cannelly®, with
this comment : :

: “The phrases ‘the same essential imgredients’ and ‘the facts which constitwic’ skt to be

noted. They denote and, in hy: view, correctly denote an entirely : diffevant; sligast

| tion from that which merely ifvolves that the same facts may be. relevant in seapddls
of two charges, or that some evidence which is given in one case may again be
given as being relevant ig another.” ST

A conviction ot acquittal, then, bars punishment for the “same offence”.

vy el 14.6. The Constitution, Article 20(2)7, does not, in terms, mention a previous AcqUXER
muam?:ﬂ but the Code of Criminal Procedure does®, and the Code goes on to explain mdetaﬂ e
Procedure., " implications of the expression ‘same offence’. Six illustrations form part of this seclion,,
plaining, in concrete form, the different situations which the Courts may have to dbait

14.6A. Going back to section 26, we may note that the section presents a number of

w ambiguities. Is it, for example, permissible to prosecutc a person under all the enaﬂmgm_
" that is to say—to frame a charge for each of the offences 7 It is usually undcrstoodfﬁd:
charge can be framed for each of the affences,—subject to the provision reafaltding‘ paxiipil
pumishment. However ambiguity in this regard is caused by the “'f’“"*-""“h“-_' ota o B
the carlier part of the section®. The secpnd ambiguity—though a slight one—amd is ‘¥
whether the limit regarding punishment applies at the same prosecution, or whether & apyiel
to successive prosecutions, or whether it applies to both. The word ‘twice’ is W

| “Frawkios, Ploas of the Crawn [18th Edn. (1824) Vol. 2, p. 515] cited in Comnelly v. D.P.P. (196 ZARER.

401, 428 (H.L-}. '

2. E.g. Miles (1890) 24 QB.D. 423, 431; (Fiiwkins J.), o

" 1, E. v. Kupferberg, (1918) 1% cr. App. Rsp. 146, 168 quoted in Commefly v. D.P.P.(1964) 2 ARTGE. 801, 424,
4, Emphasis supplied. .

5. Para. 14, 3, supra. : |

6. D.P.P. v. Connelly, (1964) 2 ANl WR, 401, 428'(HL). v

7. Para, 14.2, supra. _ o
8. Section 300, Code of Criminal Procedure, 1974 {and corresponding provision: in the 1398 Code—e.5403).

g. The section is guoted in para. 14. 1, supra. :

]
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whether multiple punishment is possible. Ambiguity in this regard is created by the phrase
“furnished .wice”. In one of the Andhra Pradesh cases—in re Bapaniah' decided under the
section, it has been stated : .

“It is left to the prosecutor or the authority concerned to choose under which enactment
or emactments an offender shall be prosecuted when the act or, omission alleged against him
constitutes an offence under two or more enactments. But in the event of the prosecution
being launched under two or more cnactments, the punishment should be under one alone of
those enactments.” The point was also adverted to in a judgment of the Supreme Court—
Balisk v. Bangachari®. A considcration of the section in some detail would, therefore, be useful
with reference to the problems that have arisen.

14.7. Tt may be stated that these three ambiguities® are really facets of the obscurity which ]};wo ait_:éaii:dns o
consie

exists on the major question whether prosecution and punishment under both the enactments 1\"4coqile con-
are permissible. stituting she swme
offence. .- als -

In this context, two situations have to be considered separatelyt. The first situation is
-where an act made by two more statutory provisions {“enactments”), really constitntes the
“same offence”,—Here, though the legal labels given to the offences are different, the ingredients
thereof are indentical®. It is by reason of the accidents of legislation that thc act happens to
fall under two cr more enactmcatst. Such cases, though infrequent, can arise because of the
fact that one aspect of the act is dealt with more prominently in one enactment, while another
aspect is given prominence by another enactment. Essentially, there is only one culpable act;
and, though different legal labels lead to two or more “offences”, the cffender should not re-
ceive puhishment for more than one of them. They are not distinct.

i4.8. The second situation? is where acts made penal by two or more statutory provisions (i) Acts consti-
(“enactments”) constitute really distinct offences. Some of the ingredients are common, but tg;;“ﬁydlri;““f; of
they are not aliogether identical®. The offences being distinct, it is logical to6 permit séparate difference in’it-
punishments. At the same time, to avoid oppressiveness®, the aggregate of such punishments gredients. |
shonld #ot exceed the maximum prescribed for the most serious of the offences of which the ' .
offender is convicted. _ . Ly

If a provision could be framed on the above lines, it would be just in its substance, and
more chéar in its form than the present section. We shall make our recommendation on this
basis atithe appropriate place!®. But we would like to explain in some detail the significance
of the two situations referred to above.

14.9. At this stage, we may state that in order to make the provision in section 26 more Separate
; sub-sections
desirable.

clear, it:is desirable to deal in separate sub-sections with the general rule and the rule applicable
1o 'a spacial situation. The gencral principle should be that where an act or omission is made
punishable under two or more cnactments, the offender shall be liable to be punished under

1. in ve Bapanigh, A LR. 1970 A P. 47, 55, paragraph 18 (Venkateswara Rao J.).
2. Baliah v. Rangachari, ALR. 1969 §.C. 701; para. 14.135, infra.

3 ra 14,6, supra.
4, ?;4211{:] Report (Penal Code), page 75, para 3.72, (discussing section 71, Penal Code).
" 5. {a) Cf. Emp. v. Bhogilal, ALR. 1931 Bom. 499 ; '
) Darga Charan v. Issmussin, A LR. 1948 Cal. 6. 7, (Wrongful confinement for purpose of extortion—
sections 347 and 384, L.P.C). :

6. See also (a} Baliah v. Rangachari, ALR. 1969 5.C, 701 ;
(b) Hari v. State of Makarashtra, 73 Bom. L.R. 891
7. See 42nd Report, page 76, para. 3.73, and also page 422, proposed section 36,
8. See illustrative case in para. 14.10, infra. N
9. See, in particular, para. 14.12, infia.

10. Para. 14 .18 infra.
15 M of Law/74—13
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any one, but not under more than one, of those enactments?, if the ingredients are identifical.
As regards the special situation, namely, where the same act or omission constituting an offence
under any other enactment or enactments, in conjunction with any ingredient ot ingredients the
rule should be that prosecution and punishment for cach of such offences is permissible, but the
aggregate of the punishments is not to exceed the punishment awardable for the most sericus of

the offences.

In practice, most cases would fall under the special situation, and the object of making
the position clear as regards this special situation is that if cumulative punishments were ali¢wed
without any limitation as to the quantum in the aggregate, there will be hardship and oppres-

sion.
The matter could be iltustrated from a few decided cases.

14.10. Under the Opium Act, for example, posscssion of opium and transport of énpiush
{contrary to the provisions of the Act or any other enactment relating to opium or contrary to
rules framed under the Act), are two separate offences. Mere possession of opium may not, on
the proved facts of a particular case, involve any question of transporting it. It 'so, thefe it
only one offence. Similarly, the transport of opium may not include the element of p Rspdrion
in every case. A person may traosport opium through various agencies, and yet nat e 1%
possession of it at the time it was transported. In such a case, there is only one offence. 1ﬂutﬁ
person may transport opium, and also be in possession of it. In such a case, that ‘person would
be guilty of two offences,—transporting opipm, and being in possession of it%. But justice requires
that the punishment for the two offences should not exceed that prescribed for the higher of th&
two offences, because the offences are nearly the same, though not identical, and it would be
oppressive if the aggregate punishment exceeds the maximum punishment for them.

14.11. In this connection, we may also refer to the important Supreme Court case of Statg
of Bombay v. S. L. Apte?. The charge in that case was under section 405, LP.C.* and s, 103,
Insurance Act. The Court regarded the two offences as distinct. The analysis by the Court

may be quoted—

“{1) Whereas under section 405 of the Indian Penal Code the accused must be ‘en-
trusted® with property or with “dominion over that property”, under section: 105
of the Insurance Act the entrustment of dominion over property is unmecessary; #

is sufficient if the manager, director etc. “obtains possession™ of the propxiy. ..

(2) The offence of criminal breach of trust {section 405 of the Indian Penal Code) is
not committed unless the act of misappropriation or conversion or “the disposition
in violation of the law or contract”, is done with a dishonest intention; but section
105 of the Insurance Act postulates no intention, and punishes as an offence the
more withholding of the property—whatever be the intent with which the pame
is done; and the act of application of the property of an insurcr to pupposes
other thap those authorised by the Act is similarly punishable without reference
to any intent with which application or misapplication is made. In these clrpum-
stances, it does not scem possible to say that the offence of criming! bregch of
trust under the Indian Penal Code is the “same offence™ for which the xi;q:on-
dents were prosecuted on the complaint of the company charging them with an
offence under section 105 of the Insurance Act.™

-

1. This does not rule out scparate heads of charges, for clarity.

2 Gee discussion in Puranmal v. State of Orissa"AIR. 1958 8.C. 338,
3. State of Bombav. v. 5.L- Apte, ALR. 196118.C. 578, 581, "para.f13

4. Section 405, L.P.C.-—Criminal breach of trust.
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14.12. There iz another Supreme Court case, Roshan Lal v. State of Puniab,'-/ which is
relevant to this point. When a person causes the evidence of the two offences under sections
330 and 348, Penal Code to disappear, by burning the body of a person salleged to have been

Another Seprems
Court Cantm=
Sectiona 330

and 345, LP.C.
and section

tortured, does he commit two separate offences under section 201 of that Code ? This was the 201, 1¢.C.

question dealt with by the Supreme Court, which held :

“Now, by the same act, namely burning of the dead body of Raja Ram, the appellant
causes the evidence of two offences to disappear.

«“Taking a strict view of the matter, it must be said that by the same act the appellants
committed the offences under section 201. The case is not covered either by
section 71 of the Indian Penal Code or by section 26 of the General Claunses
scctions, But, normally, no court should award two eeparate punishments for
Act, and the punishment for the two offences cannot be limited under those
the same act constituting two offences under section 201. The appropriate
centence under section 201 for causing the evidence of the offences under section
330 to disappear shouid be passed, and no separate sentence need be passed
under section 201 for causing the evidence of the offence under section 348 to

disappear.”
This case emphasiscs the aspect of oppression-

14.13. The absence of the requirement of “same offence” is illustrated by a Mysore case,
Gandhi v. State of Mysore.> The appellant in both the appeals was the same person. He had
been cdavicted under section 161, Indian Penal Code of having accepted a bribe of Rs. 250/-
and sérdtenced to fine and imprisonment. He was also (at a subsequent trial) tried for the offence
of criminal misconduct as defined in scction 5 of the Prevention of Corruption Act, 1947 and
convicted under section 5 of the Act, and sentenced to fine and imprisonment. The Special
Judge had ordered that the sentence, of imprisonment on the second conviction should run con-
curcently with the earlier. This was an appeal against this conviction and sentence.

. ,

1t was urged by counsel for the appellant that since the accused was convicted under
section 161, LP.C. for the acceptance of the bribe of Rs. 250/-, he could not again be convic-
ted er section S5 of the Prevention of Corruption Act. Reliance was placed in support of
this ateument on section 26 of the General Clauses Act and on Article 20(2) of the Constitu-
tion. 'The argument was rejected, and it was held by the Mysore High Court that the “prohi-
bition is not against punishment more than once, for different offences”. In that connection,

the coqrt added :

“The offence punishable under section 161 of the Indian Penal Code is different from the
offence of criminal misconduct punishable under section 5(2) of Prevention of Corruption Act,
though it may be that some of the ingredients of these two offences are common™.

Following a Supreme Court case,® the High Court held that the offence created by section
5 of the Prevention of Corruption Act was “an offence unknown to any of the provisions of the
Indiam ,Penal Code dealing with bribery or corruption.” Therefore, the offence under section
5(1)(d) was quite distinct from the offence under section 161, IP.C. And, since they were dis-
tinct offences, section 26 of the General Clauses Act, was held not to apply-

On this reasoning, conviction under s. 5 was upheld.

1. Resfian Lal v. State of Punjab, ALR, 1965 5.C. 1413, para. 5.
2., Gandhi v. Stare of Mysore, A LR. 1960 Mys. 111 (D.B).
3. Venkataraman v. The Stare, A1R. 1959 S.C, 107,

Mysore cam,
section 161,
L.P.C. and
section 5,
Penal-Code.
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14.14. It may be pointed out that this Mysore case would fall withio the second category?
of offences which, being not the same but being distinct, could be punished separately. 1a -this
case, for the conviction under section 161, ILP.C. (which provides for imprisonment of cither
description upto 3 years or fine or both), the accused had been sentenced to one year's :go-
rous imprisonment and a fine of Rs. 5,000/~. On the conviction under section 5(2) of e
Prevention of Corruption Act (which provides for imprisonment of upto 7 years and fine), he®
had been sentenced to cne year's rigorous imprisonment and a fine of Rs. 75,000/-. Therefore,
the aggregate did not exceed the punishment that could be awarded for any one of such

_ offences.

14.15. In Baligh V. Rangachari® the Supreme Court was concerned with simultansous
prosecution. The precise question was whether the appellant could be prosecuted both mnder
section 177, Indian Penal Code (False information to public servant} and section 52 of the
Income Tax Act,® 1922 (which was in force at the material time) at the same time. It was
argued on behall of the appellant that in view of the provisions of section 26 of the General
Clauses Act, the appellant could be prosecuted either under section 52 of the 1922 Act, or
undet section 177, Indian Penal Code, but not under both ihe sections at the same time. The
court was unable to accept this argument as correct. After quoting section 26, the Court ™
observed :

“A plain reading of the section shows that there is no bar to the trial or conviction
of the offender under both enactments, but there is only a bar to the punishment
of the offender twice for the same offence. In other words, the section provides
that where an act or omission constitulcs an offence under two enactments, the
offender may be prosecuted and punished under either or both the enactments
but shall not be linble to be punished rwice for the same offence. We accord-
ingly reject the argument of the appeilant on this aspect of the case.”

14.16. The amendment which we propose to recommend in section 26 is intended to
clarify the position on the ifiportant points discussed above. As already stated,* it is desir-
able to deal separately with two situations—first where the ingredieats of the two offences are
the same, and secondly where the ingredients are not identical.

14.17. In conclusion, we wish to add that we have given serious consideration to the
problems posed by the present form and language of section 26, and have decided to recommiend
an amendment with a view to avoiding ambiguity or obscurity and making the position clédr in
respect of offences falling under the two situations to which we have referred. The u’:ind-,_
ment will, we hope, advance the cause of justice by ensuring that even if the case falls ufder

the second situation, there will be a safeguard against oppression.

In the light of the above discussion, we recommend that section 26 should be revised as
under :

Revised section 286

{1) Where an act or omission is made punishable under two or more enacitments; the
offender shall, subject to the provisions of sub-section (2),% be liable to be punished unddimy
one, but not under more than one, of those enactments. ‘ :

. Para. 14.7 and 14.8 supra.
. Baliah v. Rangacheri, A LR. 1969 S.C. 701, 706, para. 6.
. Section 52, ITncome Tax Act, 1922—False verification in a statement of income.

. Paras. 14.71t0 14.9 supra. )
_ in the alternative, the words “*and the offences are not distinet” could be used in sub-s2>ton (1) instead of the
words "subject to the provisions of sub-section (2)". -
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{2) Where

(a) an act or omission constitutes an offence under ¢ne enactment, and

(b) the same act or omission, in conjunction with any other ingredient or ingredients,
constitutes an offence under any other enactment or enactments, then the offender
may be prosecuted and punished for each of such offences, but the aggregate of
the punishments shall not exceed the punishment which could have been awarded
for the most serious of the offences.

05’.
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CHAPTER 15
MISCELLANEOUS

15.1 The last 6 sections of the Act,~—Sections 25 to 30-—contain miscellaneous provisions. -

Some of these—e.g. sections 26 and 27—are, however, of frequent application, and therefore,
of sufficient practical interest.

15.2. Section 25 provides for the recovery of fines. The section refers, inter alia, to
sections 63-70 of the Indian Penal Code. The Law Commission, in its Report on the Indian
Penal Code,! considered these sections of the Code.  The recommendations of the Law Commission
regarding these sections do not, however, require any substantial change in section 25 of the

General Clauses Act.

15.3. The procedure for the recovery of fines is dealt with in section 386 of the® Criminal
Procedure Code of 1898. The Law Commission, in its Report on the Criminal Procedure Code?,
has dealt with this section. But the recommendations made in that Report also do not necessi-

tate any change in the General Clauses Act.

15.4. The only change required in this section is verbal, namely, in place of reference to
the old Code of Criminal Procedure, the reference to the current Code should be substituted.

15.5. Section 26 has already been dealt with*.

15.6. Section 27, which relates to service by post, cousists of two limbs, dealing respectr-
vely with the mode of service and with the time of service. Under the first limb of the section,
for the purposes of an Act authorising or requiring a document to be served by post, service

shall be deemed to be effected by properly addressing, pre-paying and posting by registered -

post a letter containing the document. This deeming provision, of course, applicd unless a
different intention appears. But there is mo express saving for cases where the contrary is

proved.®

Under the second limb of the section, the service shall be deemed to have been effected at
the time at which the letter would be delivered in the ordinary course of post. This deeming
provision applies, unlecs the contrary is proved, and unless a different intention appears from

15.7. Although the presumption under section 27, General Clauses Act,® can arise only
when the notice is sent by registered post, there may arise a presumption under “section 114,
Evidence Act, when notice is sent by ordinary post.” But the presumption so arising is rebut~

table,

1. 42nd Report, pages 66-68. 7
2. See now the corresponding provision in the Code of 1974,
3. 41st Report, Vol. 1, pages 243-246,

4. Chapter 14, supra.
5. See pare 15.9 infra.

. para 15.6, supra.
. Section 114, illustration Cf. Bvidence Act,

~ N
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15.8. Reference shou]d alko be made to section 106 of the Transfer of Property Act. Other

of service of such notice is sending it by post to the party intended to be bound by it There T-P-A.
are similar provisions in certain other Central Act.

15.9. Now, it is obvious that though the first limb of section 27 of the General Clauses

Act is not expressed to be subject to proof to the contrary,? it is intended to be so. It is not as

»  if evidence in rebuital of the presumption given in the section could be given only as to the

second limb (the time at which the letter is deemed to have been delivered), and not as to the

main presumption of service. Unfortunately, however, the section does not say so; and though

it seems to have been assumed in a decided case,? it is desirable to make the section, in its
ficst limb, subject to proof to the contrary.

R T T e

B U .

. 15.10. If {as is suggested above), the deeming provision in section 27 iz subject to evi- gﬁlgmlg;gm'
! dance to the contrary in both cases.® it would also be desirable to replace the words “deemed” the words “shall
by the usual formula “shall be presumed”d. That formula is more appropriate for indicating be presumed.”

. that the presumption is rebuttable.

W

'T:‘V‘
i

15.11. Controversies also arise as to whether proof of this or that fact is sufficient to rebut Caselawasto
the presumption under section 27. Some of the cases relating to the rebuital of the presump- wmt
i tion are noted in the footnote.® It may not, however, be convenient to lay down any detailed
’ rules in this regard.

15.12. Tt seems to have assurmed that section 27 applies to statutory instruments. This (ll) Recommen
dation 1o cover

shiowld be expressly provided for. all statutory
. instruments.

15.13. When a registered letter is refused by the. addressee, is it permissible to draw the {y) Refosal—
presumption referred to in section 27 of the General Clauses Act or in secton 114, illustration
{f), Evidence Act, or both? On this point, there seems to be a conflict of decisions.

!

~ One view is that the presumption under section 114, Evidence Act can be drawn,® in case
ofjrefusal by the addressee.

froivemptn |- 7 - R RS SRR,

e
£
Another view that even section 27, General Clauses Act, applies in such case.” The
third view is that neither section 114 nor section 27 applies.® The case-law is reviewed in a
Madras case,® and in a Calcutta case.1®
' e e
]
: 1. Bee, para 153.6, supra. )
2. Jankiram Naida v. Arunugha (1970) 2 M.L.J. 535, 538.
. 3. See, para 15.9, supra.
!} 4. Cf. sections 3 and 4, Evidence Act.
: -+ 5.(a) Sarkar Estates Pyt. Lid. v. V.K. Iron works Lrd. ALR. 1961 Cal. 439, 442, para 3-4 (Refusal to accept)
. {b) Sukumar v. Naresh Chandra, A LR. 1968 Cal. 49;
1 {c} (1970) AN LT, 455,
} 6. Gona Ram v. Dhubwati, A.LR. 1970 Al 446. 450, 431, para 23-25 (and the Calcutta, Punjab and Madras
cases cited therein).
e 7. (a) Dwarka Singh v. Ratan Singh (1969) A1 L.). 849;

T (b)Y Bachalal v. Lackman, A LR, 1938 All, 338,

€. (a) Vamaon Vitha! v. Khanderao, A.LR. 1935 Bom, 247;
(b) Jankiram v. Damodar, A LR, 1956 Nag. 266.

9. Bappayva V. Venkatarahan, A L.R. 1953 Mad. 884, 887, para 9to 13 (Rajamannar C.J. and Venkatarama
Aivar 1}

| . 10. Nirmal Bala v. Provee Kurmar, {1948) 52 CW.N. 619

|

Under that section, the lessor can determine the lease by a notice to quit, and one of the modes gection 106, Y

T TR R
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ﬁe::;g:ndaﬁon 15.14. It is obviously desirable that this conflict should be resolved- The presumption
conflict. under section 114, Evidence Act, should, in our view, continue to be permissible; but, section
27, General Clauses Act, should not apply in case of refusal by the addressec. It is better
10 leave the couri free to draw or not to draw the presumption, where the letter has been re-

fused.

For the above purpose we recommend an amendment of section 27 as follows :— _ .

Revised section 27

27(1). Where any Central Act or Regulation made after the commencement of this Act
or any statutory instrument made thereunder authoriscs of requires any document to be served ‘
by post, whether the expression “serve” or gither of the expressions “give” or “send” or any other =
expression is used, then, unless a different intention appears, and unless the contrary is proved,
the service shall be deemed— ‘ ‘

{a) to be effected by properly addressing, pre-paying and posting by registered post, a
letter containing the document, and .

(b) to have been effected at the time at which the letter would be delivered in the
ordinary course of post.

(2) “Nothing in sub-section (1) shall apply to a letter, whick the addressee has refused
; to accept but in such cases it shall be open to the Court to draw or not to draw any such presumyp-
i tion as it may think fit to draw under section 114 of the Indian Evidence Act, 1872, having

regard to the circumstances of the case.”

Section 28(1). 15.15. Under section 28(1), “in any Central Act or Regulation, and in any rule, bye-law,
instrument or document, made under, or with reference to, any such Act or chulation“, any
enactment may be cited by reference to the title or short title (if any} conferred thereon or by
reference to the number and year thereof. There is also a provision as to citation of a provision
of an enactment.

The sub-section can be usefully extended to statutory instruments.

For the above purpose, we recommend that section 28(1) should be revised as below.

Revised section 28(1)

“{1} In any Central Act or Regulation, and in any statufory instrument, or document, made
under, or with reference to, any such Act or Regulation—

{a) any enactment may be cited by reference to the title or short title {if any) conferred
threon or by reference to the number and year thereof, and '

(b) any prevision in an enactment may be cited by reference to the section ot sub-
section of the enactment in which the provision is contained.”

Section 29. 15.16. Section 20 contains savings for previous enactments, rules and bye-laws. Tt needs
no change. ' ’

§ e e R A e s e
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£5.17. We recommend the insertion of a new section to provide that the provisions of this (Slil;ivon 294 :

Act (as amended respecting the construction of new Central Acts etc.) shall not affect the Savings for
comstruction of existing Central Acts. Tt will be on the following lines :— gﬂmm
o

Ay Section 294 (New)

29A. The provisions of this Act respecting the construction of Central Acts or Regulation Saving for o
made on or after the............ day of ... il 1 shall not affect the construction Crad em” Y
of any Central Act or Regulation made before that date, although the Central Act or Regulation amendment. . §
is continued or amended by any Central Act or Regulation made on or after that date.

15.18. Section 30 provides that the expression “Central Act”, wherever it eccurs in this Section 30.
Act, shall be deemed to include an Ordinance made and promulgated by the President.

‘ An exception is made in respect of section $ of the Act (which deals with commencement).
In agddition to this, an exccption for the new section which we arc recommending? regarding the
expiry of temporary Acts, is required®.

Section 30 also provides that the word “Act” in certain specified provisions, includes the
Ordinances referred to above. No change appears to be required in this part of the section.

In the light of the above discussion we recommend that section 30 should be amended
as under®:—-

Section 30

In section 30 of the principal Act, after the word and figure “scction 57, the words, figure
_lmd}ettet “and section 84 shall be inserted.®

b

We would like to place on record our warm appreciation of the valuable assistance we have
received from Mr. Bakshi, Member-Secretary of the Commission in the preparation of this

* Report.

P. B. Gajendragadkar Chairman
P. K. Tripathi Member
' §. S..Dhavan . Member
S. P. Sen-Varma Member
P. M. Bakshi Member-Secretary

Pated.: New Delhi
the 20th May, 1974.

e

1. Date of commendément of amendment Act to be sntered,

= .. ¢ ‘& Section 3A (new).
' BT .
3. See discussion relating to section 8A, Chapter 7 sapra,

%% " 3. This is consequential on new section BA. |
%, Saction reference in this amendment refernn'g- : PO _—
in numbering. ¢ o effect of expity} should be checked up if, thers is a change
15 M of Law/7T4—14
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REPORT OM
GENERAL CLAUSES AC™
APPENDIX
Proposals as shown in the form of draff amendmesnis to the existing Actt-2,
Moie : This is a tentative draft only.
Section 3, opening lines

In section 3, before the words, “In this Act”, the words, figure and letter “Subject to the
Pprovisions of section 3A"”, shall be inserted?.
Revisezf section 3(3)

(3} “affidavit” shell mean a statement in writing purporting to be a statement of facts,
signed by the persor marking it and confirmed by him by oath.”’

(3A) “aircraft” shall mean any machine which can derive support in the atmosphere from
reactions of the air, and shall include balloons, whether fixed or free, airships, kites, gliders qng
fiving machines.

Section 3{10A) (New)

After clause
“(10A) ‘clause’ shall mean—
(a) a sub-division of the sub-section in which the word occurs, or |

{b) where there is no sub-section in the section, a sub-division of the section in which
the word occurs.

Revised section 3(11) ,

3(11) “Collector” shall mean..... ....the chief officer-incharge of the revonué
administration of a district, and shall include the Collecior of Calcutta, Madras or Bombay :

Revised section 3(18)

3(16) “Consular Officer” shall mean any person entrusted with the exercise of ,.aon.mla'
Junctions, irrespective of his designation and shall include Consul General, Consul, Vice Consul

and Consular Agent :
Section 3(16A) (New) ~

(16A) “daughter”, in the case of any one whose personal law permits adoption, shall:inelat
an adopted daughtert:

Secnon 3(16B) (New) .
(16B) “day” shall mean a penad of twcnw-four hours begmmng at mxd-mght

1.{a) The amendments regarding definitions will apply to existing Acts, unie¥s othetwisk dindicated; :
In the case of a few definitions intended to be prospectwc only, it is necessary to lnsert a smtabh
new section to indicate that they are prospedtive, ‘See proposed section A,

{b) As regards amendments in provmons, other than d:ﬁmtmns. the mendmpnis will apply o existin;

Acts, unless othersise indicated. :

2. The reference in the margin in. rccta.ggular brackets indicats the relevant chqptg; im thc lcpqm.

3. Scénew , séction JA.

4. This amendment should not apply to existing Acts. See section SA (proposed).
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Section 3(16C) (New)

(16C) “diplomatic officer” shall mean a member of the staff of a diplomatic mission having
diplomatic rank, and includes an ambassador, high commissioner, envoy, minister and charg-

v d'affairs :
Revised section 3(17)

(17) “District Judge™ shall mean the Judge of a principal Civil Court of original jurisdiction, jch, 3
bul shall not include —

(a) an Additional Judge of such court, or
(b) the High Court in the exercise of its ordinary or extra-ordinary civil jurisdiction.
Revised section 3(18)

“document” shall include any swbstance having any matter writicn, expressed, insceibed [ (o, 3|
";L described or ofherwise recorded upon it by means of letlers, figures or marks or by any other
means, or by more than one of these means, which dre intended to be used or which may be
wsed for the purpose of recording that matter.

Explanation.—It is immaterial hy whut means the letiers, figures or marks are jormed.”
I , Revised section 3(19)

3(19) “enactment” shall include any low passed ov made by ony legistaiure or other autho- |ch. 3|
rity acting in a legisiative capacity, and shall also include any provizion contained in any such
law, bat shall not include a siatutory instriment :

Revised section 3(25)

3(25) "High Court”, used with reference to civil or eriminal procecdings, shall mean the [ch. 3]
High Court or the Court of Judicial Commisioner having jurisdiction over the part of India in
which the Act or Regrlation containing the expression operates ;”

g Revised section 3(31)

3(31} “local authority™ shall mean a municipal corperation or commitiee, a district board, (ch. 3
a cantonment board or a body of port commissioners, or any other authority constituted for the
puirpose of local self-government or village administration ;

Section 3(35)—definitions of ‘month’
In section 3(35), for the word “British”, the word “Gregorian™ shall be substituted. [ch, 3]
Revised section 3(37)

“(37) ‘oath’ shall mean an cath taken before a competent authority with reference to the [ch. 3] 5 o
Oarhsi Act, 1969, or any other law for the time being in force, and shall, in the case of persons
by law allowed to affirm or declare instead of swearing, include affirmation or declaration made
before a competent authority with reference to that Act or law.

Section 3(43A) {New)

3_(43A) “prescribed” shall mean prescribed by rules made under the Ceniral Act or Regu- fch. 31
iation in which the word occurs ;

Section 3(47A) (Hew)

3K 47A) “public” shall include any class or seetion of the public ;
15 M qf Law/14—135
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Section 3(60A) (New)
3(60A) “statutorv instrumeni” shell mean a rule, notification, bye-law, order, scheme,

form or other instrument made under an enactment |

Section 3{62A) (New)

3(62A) “temporary Act” or “femporary Regulation” shall mean a Central Act or Repuin-
tion, whether made before or after the commencement of the Constitution, which is 10 cease to
have effect or cease to operate on a particilar day or on the expiration of a particular period or
¢n the happening of a particular event, ’

| Existing section 3{62A) to be renumbered as section 3{62)]
Revised section 3{66)
31(66) “year” shall mean a year reckoned according to the Gregorian calendar.

Section 3A (New)

3A. The definitions in section 3 of the following words and expressions, that is to say,!

(1) “daughter™,
do not apply to—

{a) this Act so far as it relates to the period before the............... day® of.............. .
or
(b} to any Central Act or Repulation made before the ............ day® of. . ....
1974,

Section 48 (New)

After scction 4A, the following section shall be inserted, namely :—

“4B. In every Central Act or Regulation, made on or after............ ...
........ day of................... .4 where a word is defined,

{a) the word shall have the meaning assigned by the definition, unless the context
otherwise regquires;

(b) grammatical variations of thar word and ils cognate expressions shall have corres-
ponding meanings, unless the context otherwise regquires.

Revised section 5%
“4 (1) Where any Central Act is not expressed to -come into force on & particuiar dey,
then it shall come into force— Sy

(i) In the case of a Central Act made before the commencement of the an.ﬂm;
" on the day on which it receives the assent of the Governor-General ; and

(i) in the case of an Act of Parliament, on the day orn which it recsives ‘the nﬂmn
of the President. :

List to be given.
Date of commencement of amended Act to be entered,

_ Date of commencement of amending Act to be ent:rqd. _

N

_ Date of commencement of amending Act,
. The revised sub-section (1} will apply 16 existing Act also. -

A
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“-(2 ) Where an Ordinance promulgated or Regulation made by the President on or after

gt ML PR
S A

on a particular day, then it shall come into force on the day on which the Ordinance is
promulgated or the Regulation is made, as the case may be.

(3) Unless the contrary intention is expressed, every Central Act, Ordinance, or Regulation
or provision thereof shall be construed as coming into force immediately on expiration of the 7
day. preceding the beginning of the day on which it comes inlo force. ,

" (4) The date appearing on the copy of a Central Act printed by or under the authority
of the Central Government inwmediately after its title shall be evidence that such date is the
date on which the Governor-General or the President, as the case may he, gave his assent.”

Section 5-A (New)

[Ch, 5]

35-A. The marginal note appended to any provision of any Central Act or Regulation, and Maginal note
refarence to the number and year of any former law in the margin against any such provision,— 2:;':93“";“‘::

(a) shall form no part of the said Central Act or Regulation, as the case may be;

(b) shall be deemed to have been inserted for the sake of convenience onlv; and

(c) may be corrected or amended under the authority of Government,

Sectivn 5B (New)

ch. .51

‘ The headings of the Parts or Chapters into which any Central Act or Regulation is Headings
di}%'ded shall be deemed to \be part of the Act or Regulation, as the case muay be. ep::f:t:r)nems.

Revised Section 6A

Where any Central Act or Regulation (other than.a temporary Act or Regulation) amends [Ch. 6]
k Repeal of law

tha text of any Central Act or Regulation by the express omission, insertion or substitulion makingtextual i
of }any matter, and the amending Central Act or Regulation is subsequently repealed, then, unless gﬁllgﬂmfs in ;
1 {ifferent intention appears, the repeal shall not affect the continuance of any such amendment I : ‘

mdde by the Central Act or Regulation so repealed and in operation at the time of such repeal.

Section 6B (New)

After section 6A of the principal Act, the following section shall be inserted, namely,*— [ch. 6]

“aB. Where the short title of any enactment, being a Central Act or Regulation, is Rcfenmm:
amended, then, reference to that Central Act or Regulation by its old title in any other enact- Actefc, i
mant or any statutory instrument shall, unless a different intention appears, be construed ax“:;:ltc m«a. ; L
references to it with its new title.” _ - E -

Section 8(1) should be revised, and section 8(1-A) inserted, as follows :— % o
) “8(1) Where this Act, or any Central Act ¢r Regulation made after the commencement i
of this Act, repeals and re-enacts, with or without modification, any provision of a former enact- '
mént, then references in any other enactment or in any statutory instrument o the provision

1. Date of comm:ncement of amendment Act to be entared.
2. This new section can apply to existing Acts.
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so repealed, or to the provision of any former enactmert repealed and re-enacted by the
| provision so repealed, shall, uniess a different intention appears, be construed as references to
! the provision so re-enacted.

(1-A) Where any statutory instrument rescinds and re-incorporates, with or without modi-
& fication, anv provision of a former statutory instrument, then references in any enactment or in
any other statutory instrument to the provision so rescinded, or to the provision of any former
; Statutory instrument rescinded and re-incorporated by the provision so rescinded, shall, unless
a different intention appears, be construed as references to the provision so re-incorporated.”

Section 8-4 (New)

[Ch. 7] . %-A. Where a temporary Central Act or a temporary Regulation made on or after the
f‘fﬂf;:,p?,f,;’?;w ............. day of........... ‘...expires,! then, in the absence of an express provision ;
Act. 4 to the contrary, the expiry shall not affect— .

(a) the previous operation of, or anything duly done or suffered, under the temporaty
Act or Regulation ; .

: (b} any right, privilege, obligation or Hability acguired, accrued or incurred wnder the
i temporary Act or Regulation ; :

, (¢) any penalty, forfeiture or punishment incurred under the temporary Act or Regu-
iation ; or ,

{d) any investigation, legal proceeding or remedy in respect of any such right, privilege, y
obligation, liability, penaky, forfeiture or punishment as aforesaid ; and any such §
investigation, legal proceeding or remedy may be instituted, continued or enforced, :
and any such penalty, forfeiture or punishment may be imposed, as if the temporary
Act or Regulation had not expired.

Section 8-B (New) -

" &% Where a Central Act or Rcgulation made on or after the............ SREEE .
'ﬁg{el’f day of...... ... et is expressed? to expire, lapse or otherwise cease to have eﬁggt
expiryof - on a particular day, then it shall, unless the contrary intention is expressed, be f:onsﬂ'ued 8.
ifén porary Acts ceasing to have effect immediately on the expiration of the day immediately preceding that dag. j

Revited Section 9
. 9{1) In any Central Act or Regulation made on or after the commencement of thie:
[Ch. 8] : i  § instrument madeé thereunder, it shall be sufficient— :
Expressicas of Act, or in any staturory instri . ;
time. - i

(a) to use the word “from” or the word “after” for the purpose of excludnig-ﬁ;g ,, i
first in a series of days; . . .

; . : (b) to usc the word “to” for the purpose of including the last in a series d '
L days . . i : .

| £

. Date of commencement of amending Act to be inserted,

> Date of con nziz: nnt of anzading Act to be inszrtel.
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{1A) In any Central Act or Regulation made on or after the...........ooveiiiiinnens
day of................ 197 ! or in any statutory instrument made rhereunder

it shall be sufficient— ) q

(3) to use the word “‘on” for the purpose of including the day on which a period
is expressed fo begin; .

(b) fo use the word “with” for the purpose of including the day on which a period
is expressed to end ;

(¢c) in relation to the interval between iwo evenis— R

(i) to use the words “clear days” or the words “at least” or “not less than”
a specified number of days, for the purpose of excluding the days on wh:c]:
the events happen ; and
T
(ii) merely to specify the number of days for the purpose of excluding the day
on which the first event happens amd including the day on which the second N
event happens. :

(1B). Where in any Central Act or Regulation made on or after the....... AP
day of % or in any statutory instrument made under any such
Central Act or Regulation, a period from a specified day to a specified day is
referred to, followed by the words “botk days inclusive”, the period shall include
both the days.

(2) Sub-section (1) applies also to all Central Acts made after the third day of January,
1B68, and to all Regulations made on or after the fourteenth day of January, 1887, and to
statidory insirumenis made under such Ceniral Acts or Regulation.

i

Revised section 10 L ik 5

"10(1). Where, by any Central Act or Regulation made after the commencement of ths [Ch. 8 T
Adk,ar by any statutory instrument made under amy such Central Act or Regulation, any
act or proceeding is directed or allowed to be done or taken in any Court or office on a
certajn day or within a specified period, then, if the Court or office is closed on that day
of oh the last day of the specified period, the act or proceeding shall be considered as done
or tgkea in due time if it is done or taken on the next day afterwards on which the Court
or office is open :

browded that nothing in this section shall apply te any act or proceeding to which. thp.
Lmu{ahon Act, 1963, applies. ,

k!) This section applies also to all Central Acts and Regulations made on or aftgr t‘.ha. IR
fourtwnth day of Januvary, 1887 and to statutory instruments made under sich Central Acts i
or Regulations.

1. Date of commencement of the amending Act to be entered.
2. Date of commencement of amending Act to be inserted.
15 M of Law/74—16
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Section 104 (New)

After section 10 of the principal Act, the following section shall be inserted, namely :(—

“10A. Where in any Central Act or Regulation made on or after the..............

day of . ..., ... ..., 197 ! any reference to a specified time of the day
occurs, then such time shall, unless it is otherwise specifically stated, mean the
Indian Standard Time.”

Revised section 13

(1) In every Central Act or Regulation, unless the context otherwise requires, words
zmpomng the masculine gender shall mclude. females.

- (2) In every Central Act or Regulation, unless the context otherwise requires, words ia
thc singular shall include the plural, and words in the plural shall include the singular.

Section 134 (New)

: “13A Where, by or under any Central Act or Regulation made on or after the. .. ...
..................... day of . -% any association or body of persons is constituted

a body corporate, then, unless a different intention appears, that body corporate—

(a) shall have perpetual succession, and a comimon seal with .power to alter ¢r change
the seal ;

_ (b)- Py .s‘ue'and' !_:e sued by its corporate name ; _ S
(c) shall have power—

- i) to comtract by its corporate name ;

(ii) to acquire, hold or dispose of property, whether movable or immovable,”

Section 1344 (New)

(1) If the person committing an offence under any Central Act or Regulation made |

onorafterthe .............. dayof.............. ? is a company, then, unless a differenat
intention appears, the company as well as every person in charge of, and responsible to, the
company for the conduct of its business at the time of the commission of the offence shall
be deemed to be guilty of the offence and shall be liable to be proceeded against and punished:
accordmgly

Provided that nothing contained in this sub-section shal! render any such person lmbh.

‘to any punishment if he proves that the  offence was committed without his knowledge or

that he exercised all due diligence to prevent the commission of such offence.

(2) Where an offence under such Act or Regulation has been committed by a compan]r.
then, unless a different intention Aappears, any director, managér, secretary or other o L
the company, not being a person in charge of, and responsible to, the company for the eond
af its business at the time of the commission of the offence shall, if it is proved that the oﬁm
Bbas been committed with his consent or conaivance or that the commission of the offeace.
is attributable to any neglect on his part, a.lsq be deemed to be guilty of thar offence and ﬂn.ll b
hablc to be proceeded against and punished accordingly. ‘ e

B

1. Date of commencement of the amending Act to be entered.
2. Date of coramencement of amendment A ct to be entered.

3. Date of commencement of amending Act to be inserted.
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Section 13AA (New) Contd.

Explanation—For the purposes of this section,~——

fa) “company” means any body corporate and includes a firm or other association of
persons, and

_ (b) “director”, in relation to a firm, means a partner in the firm.
Section 13B {New)

“13B. In the absence of an express provision to the contrary, every Central Act or Regula- g‘gmv 10]. N
tion made on or after the..._................. day Of oo 197 1, shail be binding on the b:"n"”‘
Government.” bouns.

Section 13C (New)

! Ui

13C. In the absence of an express provision to the confrary, a debt due to the Government [Ch. 101‘;’_7‘.

"aF{'_ under any Central Act or Regulaiion made on or after the.....ccovians day of . oiiiiioiinnns '
........ , shall have priority over other debts not secured by a morigage or charge, if the debt

i5 in the nature of a tax or free, but not otherwise.”

Revised section 14.

14. (1) Where, by any Central Act or Regulation made after the commencement of this [ch 113 =
Act or by any statutory instrument made thercunder, any power is conferred or any duty imposed,
then, unless a different intention appears, that power may be exercise, and that duty shall be
performed from time to time as occasion requires. .

" 1 §2) This section applies also to all Central Acts and Regulations made on or after the
fourtecnth day of January, 1887, and fo statutory instrumenis made thereunder.

Revised secfion 15

15. Where, by any Central Act or Regulation, or by any statutory instrument made there- [ch. 11]
under, a power to appoint any person to fill any office or execite any function is conferred,
thén, unless it is otherwise expressly provided, any such appointment, if it is made after the
commencement of this Act, may be made either by name or by virtue of office.

Revised _sec?ion 17¢ i) .

Ty ?7. (1) In any Central Act or Regulation made after the commencement of this Act, it
shalljbe sufficient, for the purpose of indicating the application of a law to every person or
nutelper of persons for the time being executimg the functions of an office, to mention the
ofieipl title of the officer executing the functions, at tha time when the Central Act or Regulation
is made, or that of the officer by whom the functions are commonly executed.

[ch. 11}

Section 18A (New)

18A. Where, nnder any Central Act or Regulation made on or after the ........... day [ch. 11]
. S ¥ or under any Statutory instrument made thereunder,— - .

PR
s

(8) the exercise of a power or discharge of a function by a person or. authority :’.rdaoend;u] .
:zsn the opinion, belief or state of mind of that person or cuthority in relation to any matter.

1. Date of commencement of amendment Act to be entred.
2. Date of commencement of amending Act to be entered.
3. Date of Amendment Act to be entered.
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[ch. 11}
Deviation
from form
(New).

fch. 12}

Conatruction
of statutory
instrumenty.

[ch. 12]

[ch. 111
Making of

(s. 23(1) and
. 23(3)).

-neanings as in the Act or Regulation.

_in the Jike manner and subject to the like:sanction and conditions (if any), to add to, smend,

b
¥
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(b) that power or function has been delegated in pursuance of such Act or Regulation or
statutory instrument, then, save as is otherwise expressly provided by such Act or Regulation or
staputory instrument, the power or function may be exercised or discharged by the delegate
upon the opinion, belief or state of mind of the delegate in relation to that matier.

Section 19A (New)

“19A. Whenever a form is prescribed or specified for any act by any Central Act or Regu»
lation, or by any statutory instrument made thereunder, then, save as is otherwise exprestly
provided by such Central Act or Regulation or by such statutory instrument, any deviations there-
from neither affecting the substance nor calculated to mislead, shall not render the actior form
invalid.!

Revised section 20

20. Expressions used in a statutory instrument made under a Central Act or Regulation
shall, unless the context of the statutory instrument otherwise requires, have the same reéspective

Revised section 21 . ' .

21. Where, by any Central Act or Regulation, a power to make a stalutory instrument is
conferred, then, unless the context otherwise reguires, that power includes a power, exercisable

vary or rescind the statutory instrument so rade. S
Revised section 22 '

“22. Where, by any Central Act or Regulation which is not to come into force inemodiately
on the passing or making thereof, a power is conferred--- S

(a) to make a siafutory instrurment, or
(b) to issue orders with respect to—
a (i) the appiication of the Act, or Regulation. . . .,
(if) the establishment of any tourt or office, or ' t
(iii) the appointment of any Judge of officer thercunder, or

(iv) the person by whom or the time when, or the place where, or the manner in whidh,
or the fees for which, anything i8 to be done under the Act or Regulefién, _
that power may be exercisod at any time after the passing of the Act or makiig "
the Regulation, but statutory instrisnents or orders so made or issued shall not tehe
effect till the commencement of the Act or Regulation, or, where ol provisions of [ 8
Act or Regulation do nai com inge force at the same time, then till the comreeee-
ment of the relevant provision.

Revised section 23

L
s E

23. Where . .... any Central Act on Regulation confers o any authority power to wdd |
a statutory Instrument subject to the condition of the statutory instrument being m?d. o

e T

previous publication, then the following provisions shall apply, namely :— br

(a) the authority ....... stiall first publish a draft of the proposed instrument for the
information of persons likely to be affected: thereby, together with a notice specifying the date op
or after which the draft will be taken into consideration ; o

1. MNew section 19A can apply to existing Acts also.
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(b) the publication shall be made in such manner as the auth'ority.deems to be sufficient, (8. 23(2)).
or, if the empowering provision in the Act or Regulation so requires, in such manner as the
Govetament concerned directs ;

) t. {c) ....... any objection or suggestion .. ... received by the autherity .. from any {s. 23(4)).
person with respect to the draft before the date specified in the notice shall be considered by i,
and, where the statutory instrument is to be made with the sanction, approval or concurrence of SR !
dmother authority, also by that authority, before the instrument is finally made; , L

T )
e

(d) the publication in the official gazette of a statutory instrument purporting: to have
been made after previous publication in exercise of a power to make such statut?ry instrument
shall be conclusive proof that the statutory instrument has been made in compliance with the
provisions of this section.

Section 23A (New)
Publication and commencement of rules, bye-laws and general orders

i“2:’!;"’1. (1) Every rule made or bye-law approved or general order issued by the Central {ch. 13

Govdrinment on or after the ... ... day of ....... v under any Central Act or Regulation—
(a) shall be published in the official gazette, and - ' 1

. b -
(b) shall, in the absence of an express provision to the contrary either in the rule or :
bye-law or general order or in the Central Act or Regulution under which i is made g

or approved on issued, come into force on the day on which it is published in the
official pazette.

T

1

'¢2) No such rule or bye-law or general order shall come into force from & date earlier i
. than: the date on which it is made or approved or issued by the Central Government, unless the

Cenyal Act or Regulation under which it is made or approved or issued expressly confers a power
18 gi¥ in-such effect.

Explanation.—In this section, the expresion “general order” means an order which affects

< th prblic.

, Section 23B
“43B. (1) Every rule made under any Central Act by the Central Government on or - after (o, 13 1
; et day............ of il Z shall be laid, as soon as may be after Rulestobe 1
it issmade, before each House of Parliament while it is in session for a total period of thirty days ?‘aﬁm o f
5 whidh may be comprised in one session or in two or more successive sessions; and if, before the ,’
j expiy of the session in which it is so laid or the successive sessions aforesaid, both Houses

aprde in making any modification in the rule or both Houses agree that the rule should not o
be’ geade, 1he rule shall thereafter have effect only i such modified form or be of no effect, as o
the case may be, 50 however that any such motfification or anmrment shall be without prejudice
1o the validity of anything previousty done under that rile.

: {2) Every such modification or annulment shall be published in the official gazette. Modification: g 8
- o Section 24 o

: In section 24, for the words “notification, order, scheme, rule, form or bye-law”, wherever

: they occut, the words “or statutory instrument™” shall be substituted. feh. 12}

: k. Date of commencement of the amendment Act to be entered.
2, Insert date of commencement of amending Act.

Y
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Section 25

i [ch 14) In section 25, for the words! “the Code or Criminal Procedure for the time being in force”™,
’ the words, and figures and comma “the Code of Criminal Procedures, 1974” shall be substituted.

. . Revised section 26

offender shall, subject to the provisions of sub-section (2)?, be liable to be pumshed umier any

[ch. 14] “(1) Where an act or omission is made punishable under iwo or more enactments; ﬂq; “
one,-but not under more than one, of those enactments. !’-

i - {2) Where—

DI s TS WA Sy

(a) an act or omission constitutes an offence under one enactment, and

(b) the same act or omission, in éonjunction with any other ingredient or ingredients,
constitotes an offence under any other enactment or enactments, then the offender J
may be prosecuted and punished for each of such offences, but the aggregate of the
punishments shall not exceed the punishment which could have been awarded for the. S

most serious of the offences.” ' v

Revised section 27

[ch. 15) . '_ 27( 1) “Where any Central Act or Regulation made after the commencement of this Act or
any statutory instrument made thereunder authorises or requires any document to be served by
post, whether the expression “serve” or either of the expression “give” or “send” or any other
expressmn is used, then, unless a different intention appears, and unless the comtrary is provea‘

the service shall be deemed—

(a) to be effected by properly addressing, pre-paying and posting by registered post, a2
letter containing the document, and

' (1.3') .to have been effected at the time at which the letter would be delivered in the
ordinary course of post.

(2) Nothing in sub-section (1) shall apply to a letter, which the addressee has refused to :

aceept but in such cases. it shall be open to. the Court to draw or nof io draw.-any such -pre- ’E

S wmptwn as it may thmk fit fo draw under section 114 of the !ndzan Evidence Act, 1872, havmg '
regard to the circumstances of the case.’ , .

IR

r
B
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e Rew'sed section 28(1)
*(1) In any Central Act or Regulatlon, and in any statufory instrument, or documcn& mtde N {_'z

[ch. 15]
under, or with reference to, any such Act or Regulation ;

- C ‘1
(a) any enactment may be cited by reference to the title or short title (if any) conferred .
thereon or by reference to the number and year thereof, and o

(b) any provision in an enactment may be cited by reference to the section ar sub-
secuon of the enactment in which the provision 18 conta.med”

o : — 1!

|. This can apply to existing Act also.
2. In the alternative, the words “and the offences are not distinct” could be used in sub-section {1} instead of
the words “‘subject lo the provisions of sub-section (2)." - oL

}
|

.._,'__u__i_.si
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Section 29A (New)

429 The provisions of this Act respecting the construction of Central Acts or Regulations g‘;h‘;inlgﬁfor
made on or after the .. .. .... dayof ........ 1 shall not affect the construction of any Central epactments
*tq Act or Regulation made before that date, although the Central Act or Regulation is continued made before

] ” amendment.
or amended by any Central Act or Regulation made on or after that date.

. Section 30

In section 30 of the principal Act, after the word and figure “section 57, the words, figure
angd letter “and section BA” shall be inserted * ®

Date of commencement of amendment Act to be entered,
This is consequential on New section 8 A,

K 3. Section reference in this amendment {referring to effect of expiry) should be checked up if, thersis a
' chanpe in numbering.
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