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My DEAR MINISTER,

I have great pleasure in forwarding herewith the Sixty-third
Report of the Law Commission on the Interest Act, 1839 (Act 32
of 1839 passed on the 30th December,1839).

The Act is very short onc; basides a preambile, it contains
only onc section and a proviso. However, it is a statute of impor-
tance since it prescribes the general law of interest which be-
comes applicable in the absence of contractual or statutory provi-
sions specifically dealing with the subject.

I would like ro add that almost every phrase used in the
Act has given rise to problems of interpretation and judicial
decisions disclose divergence of views in respect of the same.

Besides, the Actis very old and the Commission thought it
required reconsideration from the point of view both of subs-
tance and of form, that is why, the Commission took up the task
of revising the Act suo motu.

The Report of the Commission will show that the various
recommendations made by us sesk to bring about a total revision
of the Act, and to make its provisions comprehensive, these
recommendations will, itis hoped make the provisions of the
Act more precise, specific, unambiguous and juristically satis-
factory.

The Commission takes the view that it is necessary that the
Act of general importance should be a self-contained statute,
containing in one place, in an easily intzlligible form the rele-
vant provisions which, at present, the ordinary citizen has to
gather from numberous judicial pronouncements. This, in subs-
tance, is the approach which the Commission has adopted in
making its Report. :

As usual, after a preliminary study of the subject, a Draft
was prepared by Mr. P. M. Bakshi, Member-Secretary. This
Draft was carefully examined, revised and finalised in accordance
with the conclusions reached by the Commission. That is how
the report has taken its present form.

I may incidentally, mention that this is the Second Report
of the present Commission sinee it was reconstituted on the 1st
of October, 1974.

With warm regards, _

Your sincerely
Sdf

(P. B. GAJENDRAGADKAR)

Hon'ble Shri H. R. GOKWALE, -

Minister of Law, Justice and Co. Affairs,

Governmient of India, New Delhi.

Endl : As above.
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CHAPTER 1

INTRODUCTORY

1.1. Revision of the Interest Act, 1839 (hereinafter referred to as the Act), Genesis of the He-
which forms the subject-matter of this Report, has been taken up by the Law Ppott
Commission su¢ more ds a part of its function of revising Central Acts of gene-
ral application and impcitance. Though the Act is a short one, it is a legisla-
tive measure not only of importance but also of some difficulty, as will be shown
by the discussion that follows in the succeeding chapters of this Report.

1.2. The Act does not contain all the Laws on interest. In 1855, for ex-  Qther laws.
ample, the laws against usury were repealed by a Central Act! In 1918, by
another Central Act? certain usurious transactions were regulated. There are
provisions in other laws relevant to the charge of interest in respect of transac-
tions dealt with by those laws. Interest from the date of the suit is governed
by section 34 of the Code of Civil Procedure, 1908, on which we have made a
scparate Report’ dealing with that section.

Then, there are Acts in force in variows States, providing for the relief of
agricultural indebtedness or regulating the business of money lending. It is
unnecessary for the purposes of this Report to discuss the provisions relating
to interest in the various laws referred to in this paragraph. It is sufficient to
state that by and large, most questions relating to interest before the date of
the suit involve, directly or indirectly, a reference to, and sometimes 3 minute
examination af, the Act. It is, therefore, impossible to make a comprehensive
statement with regard to the law relating to interest as applicable to various situa-
ticns without a look at the Act.

12A. The rule of English law* is that interest i3 not due on MONeY  Ruje of English law
secured even “by a written instrument, unless it appears on the face of the instru- '
ment that interest was intended to be paid, or ualess it be implied from the usage
of trade, in the case of mercantile instruments.™

At common law, interest was not payable on ordinary debis, except by
agreement or by mercantile usage, nor could damages be given for non-payment
of such debt? . - :

1.3. It is of some interest to note that the Indian Act, enacted {n 1839, fol- [n:iiazi and  English
iowed closely on the heels of the Civil Procedure Act, 1833, which was epacted legislation in  the
in England and which, to a large extent, relaxed the prohibition against the grant 19th century.
of -interest which had been the gencral view at common law in England. When,
in. 18354, the usury laws were themselves formally repealed in England, the Indian
Legislature also followed suit, by repealing the usury laws® in 1855. Of course,
the prohibition against usury was not, in practice, eaforced in courls in England
even before the formal repeal by the Act of 1854.

14. It will be apparent from the detailed discussion’ of section 1 that follows Narrow limits
later in this Report, that the Act !(ceps the right to interest within narrow lmits. )
One reason for this approach is historical’ It can also be thought that the right

1 The Usury Laws Repeal Act, 1855. .
2 The Usurious Law Act, 1918,
3 55th Report of the Law Commission (section 34, C.P.C.).

4 Pagev. Newman {18299 B & C. 378,381; R. R.204, 206 andthe Enafi it : '
LC & D.R. Co.v. S.ER. Co. (1893) A.C, 429, 437, shish authorities reviewed by Lord Herschell

*LC.&D.R.Co.v.5.ER. Co. (182911 Ch. 120, 140 (Lindley L.J.) approved, on appeal, L.
Co. (1893) A.C-429 (H.L.).

* Usury Laws Repeal Act, 1355,

7 See Stephen, History of English Criminal Laws Vol. 3, page 198.

¢ See Chapter 3, Infra.

* Ses discussion relatiog to usury; Chapler 2, Iufra.

C.&D.R.Co, S.ER,



2 The Interest Act, 1839

to claim interest was kept within narrow limits in order fo induce the creditor
lo take a prompt action to file a suit, It is well-known that once a suit is insti-
tuted,' the discretion of the court to award interest is wider than that conoferred
by the Interest Act.

CHAPTER 2
HISTORY OF INTEREST AND USURY

‘The concept of im- 2.1, Before we discuss the law on the subject, it is desirable to make certain
terest. general ooservations about the concept of interest and its relationship to usury.

Interest is a return on a loan or other monetary obligation. To the lender,
it is the difference beiween the money now and money in the future, seen as a
profit.

Interest is.} in genstal terms, the return or comsideration or compensation
For the use or rctention by one person of a sum of money, belonging to, in a
collequial sense, or owed to, another. There may be other essential charac-
teristics of interest, but they are not material here for our present purpose.

People have different preference as between money now and money in the
future. Hence a “natural” rate of interest on loan arises. Ordinarily, the
fender will take advantage of the present necessity of the borrower, in contrast
with the future need of the lender, to take a higher rate than is reasonable :
and this be will do regardless of the prevailing economic conditions®

Market rate and 2.2, The market rate of interest may not be necessarily the same as that
agreed rate. which is agteed upon between an individual lender and borrower. As has been
stated by a writer* on the subject :

“The market rate of interest, as economists now commonly agree, is deter-
mined by conditions of time preference® investment opportunity, and liqui-
dity prefcrence.” This rate expressess the common estimate of buyers and
seliers of the price of loanable funds, or the present exchange ratios of funds
available at different points of HMe .......ciiiinvinrannnineees ”

After stating that the market rate is determined by competitive conditions,
he says,

“The competitive conditions assumed above apply perticularly to the money
and capital markets. The assumption is likely to be less realistic in loans
for consumption. Here the danger of usury in the modern sense is greatest.
Yet, in this instance, interest payments will include, in addition to pure
interest, charpes to cover operating costs and risks of non-repayment. In
the ficld of smail money lending, some protection to borrowers against
usurious rates is afforded by both federal and State legislation in the United
States and similar laws in other countries.™

Justifications for cha- 2.3. In economic theory, the justifications of interest are many. One

rging interest—money  writer' has thus apalysed the position :
as productive of in- L )
come. “The first formal, theoretical justification of interest was a demonstration

that the use of money could be productive of income. Although fragmen-
tary indications were prevalent in earlier writings, the productivity approach

1 Section 34, Code of Civil Pracedure, 1908.

? Reference regarding Validity of Fzrm Security Act, (1947) §.C.R. 394, 411 (Canada)}.

¥ See Dr. Francis Hyde, Chaddock Professor of Econon,ics. Science, University of Liverpcol—article ap H“Usury’” in

Chambers Encyclopaedia, (1959), Vol 14, p. 213. .

* Thomas F. Divine, Professor of Economics, St. Louis University, in Encyclopaedia Americana, Vol. 27, page 823, article
on *Usury™.

¥ Sec para 2.4, infra.

® Para 2.5, infra.

! William Kinnard Jr. (University of Connecticnt), Article on “Tnterest™, in Fneyclopaedia Ancericana, Vol. 15, page

191.



The Interest Act, 1839

to inlerest theory really developed with Adam Smith (1723-1790). Despite
many variations, the basic thesis is that money will be borrowed and interest
paid, so long as the return that can be earned on the borrowed funds exceeds

" the interest rate. Interest was, therefore, paid because income could be
derived from the use of money.”’

24, Another cconomic justification for interest—the theory of “time prefer-
ence”—has been explained by the same writer! in these words:

“The supply side of inferest rate theory was first treated systematically by
Eugen Bohm—Bewerk in the [8R0’s. His was a time preference, or abstin-
ence theory, According to it, the worth of a sum of money presently held
is greater than the worth of the same sum payable at some time in the future.
The prelerence of the lender for moncy to use now over money promised
in the futurc causes him to reguire some premium.”

25, Modern economic analysis has added variations to these basic approa-
ches® John Maynard Kevnes (1883-1946), for example, has arcued that interest
stemaps directly from the supply of and demand for money itself, rather than the
use of money. His theme is that “liquidity” is the unique characteristic of money,
and he cailed the demand for money to hold “liquidity preference”.

The concept of “liquidity of money” has been developed by an English
economist.’ ‘ ,

“To develop & more refined theory the motion of liquidity preference, mea-
sured by the reward required to induce owners of wealth to hold assets
other than money, must be broken up into a number of aspects. Amongst
the disadvantages of various kinds of assets compared to money we may
distinguish:

L Liguidity in the narrow sense. Liguidity partly consists in the capacity
of an asset to be realised in money. A limited and imperfect market,
the cost and trouble of making a sale, and the time required to effect
it, reduce the liquidity of an asser quite apart from variability in its
price.  Liquidity in the narrow sense depends upon the power to realise
its value in cash, whatever the value may be at the moment. To avoid
confusion with Keynes’ language we will call this quality “convenience”
instead of “ligunidity”,

2. Uncertainty of future capifal valwe or capital—uncertainty for short,
due not to any fear of failure by the borrower, but to the possibility of
changes in capital values owing to changes in the ruling rate of interest.
{This is the main ingredient in Kevnes’ conception of liquidity prefer-
ence. He repards the rate of interest primarily as a premium  agcainst
the possible loss of capital if an asset has to be realised before its redemp-
tion date).

3. Lender's risk, this is, the fear of partial or total failure of the borrower,
Further, when comparing long term bonds with other paper assets, we
have to add one more factor ;

4. Uncertainty as to the incomne that a sum of money now committed to
the asset will yield in the future, or income uncertainty, (for short).”

It was not, however, without long controversy that the economic justification
for charging interest came to be accepted.

2.6. In this context, the long coniroversy surrounding usury and the usury
laws is of historic and economic interest. The primary object of usury laws is to
prevent the exploitation by the lender* of the need of the individual borrower,
as seen in contrast with prevailing conditions.

Variations on above

approaches.

191.

19
* Jonn Rebinson, The fate of Interestan 1 otheressavs(Maz.nillan, London, 1952), page 6,
4 See para 2.2, supra.

# William Kinnard Jr. (University of Connecticut k Article on *Interest™, in Encyelopasdia Americana, Yol.
i

! William Kinnaed Jr. (University of Connecticut), Article on “Interest”, in Encyelopaedia Americana, Vol. 15, page

15, Page



The Interes: Act, 1839

“Usury™ is the charging of interest in excessy of that allowed by law for a
loan of money or for the extension of the maturity of a debt. In early English
law, usury meant compensation for the use of money regardless of amount. But
the above is the present understanding. In the Encyclopaedia Britannica,' it is
stated : —

“The laws against usury are of ancient origin, Early laws of China and India
prohibited usury. The Mosaic law limited the exaction of interest; the
Roman law prescribed or regulated such charges. In England, during the
middle ages the practice of charging interest was maligned by the church
and outlawed by the State. But the credit requirements of modern commerce
caused removal of these restrictions in England and elsewhere.

“Whilz the exaction of oppressive interest is not illegal under the common
law of England or the United States, a public policy which protects debtors
from over-reaching lenders has been implemented by the statute law of both
counttries.  In England, the Money-lenders Acts of 1900 and 1927 consti-
tuted a code providing for regisiration of money-lenders, gorverning the
form of their coatracts, limiting rates of interest and providing for the re-
opening by the couri of money-lending transactions.”

Hammurabi  Code 27. The Hammurabi Code of ancient Babylon® contained a law limiting
and Roman law. interest on loans of corn or silver.’

Usury was an offence in Roman law, and, according to the 12 Tables,?
“The Intcrest on money is 84 per cent per annum. A Usurer who lends at a
higher rate of inferest, is pupishable.” The mazimum rate of interest under
the tate Republic and early Roman Empire was set at twelve per cents A
lender who exacted a higher interest rate could be sued for four times the
amourt exceeding the legal rate. Justinian later reduced the rate to 6% pene-
rally, but permitted merchants to collect 8 per cent, and persons of higher social
position only 4 per cent, He also abolished the fourfold penalty.

The Code of Jewish law® contained extensive provisions outlawing any
interest, which apparently carried over into early Christian Europe.

Origin of the prohi- 2.8. The modern European experience with usury has its roots in the tme

bition against usurv. of Charlemnagne, when the prohibition against taking intersst was directed pri-
marily at clerics, apparently because collecting interest showed greed, or at least
4 lack of charity” The prescription against charging interest wag gradually ex-
tended to laymen, and the whole concept of usury as a lack of charity was
transformed into the idea that interest was & moral injustice similar to theft.
There is considerable disagreement as to why this devclopment occured, but,
since the type of borrowing then most prevalent involved loans from a large
landowner to a small farmer of a sum for day-to-day expenses, and since a lender
could seize a borrower's property when the borrower defaulted on a loan, one
principal reason for the wider ban may have been to decelerate further conso-
lidation of land-holdings.*

The Scholastic philosophers. working on the foundations of (i) patristic
teachings, (i) the classification of voluntary contracts in Roman law, and (jii)
the Aristotelian concept of the sterility of momey, undertook to construct an

' Bnecyclopacdia Rritannica, Vol. 22, page 908.

! Driver & Mills, the Babylonian Laws; Legal Commentary {1956 page 173, cited in Note on ‘Usury’, in 18 stand-
ford Law Roview at page 1381. . .

* For the text of the Babylonian law, see Driver & Mills, The Bebylonian Laws: iext and Translation (1955) page 39.
+ sth Table, item !8; Stephen, History of Criminal Law, Yol. I, pege 10.

3 Berger, Encyclopaedlc Dictionary of Roman Law (1953), pages 469, 954, (ited in pote on *Usury’ in 18  Standfora
Law Rev. p. 1381.

8 Canafried & Goldin, Code of Jewish Law (1263, Vol. 2 Ch. 65, page 4 ., cited in the ote on “Usary”’ 18 Stanford Law
Rev. rage . 3ol.

? Noonar'la, tz'ue Scholastic Analysis of Usury, (1957), pages 14—17, cited in Note on Usury, 18 Stapford Law Rev,
atpage 1382

& Noona%, the Scholustic Analysis of Usury, (1937, pages 14—17, cited in MNote on Usury, 18 Stapford Law Rev. at
page 1282,



The Inierest Acr, 1839

analysis of interest that would apply to all debtor-creditor relationships. Goods
were classified as fungible (perishable or generic), and non-fungible (durable or
specific). To demand payment for the use of non-fungible goods (for example,
a horse or a house) in addition to its return, was considered justifiable! But,
to charge for the use of a fungible goods (for example, bread, grain, or winch.
in addition to the reiurn of an cquivalent, was declared to be a violation of
justice, a charge for something thal does not cxist, since the use of the goods
consists of its consumption or destruction. Money was classified as a fungible
goods because, once it is exchanged for other goods, its us: is accompiished
and it ceases to exist for the borrower.

“Therefore”, concluded Thomas Aquines, it is in itself illicit to accept a
price for the use of woney loaned, which is called usury.™

2.9 Yet, though interesi was condenmed on the basis of the intrinsic na-
ture of the loan, it was ullowed if certain extrinsic circumstances existed which
gave the lender a title to compensation for loss or danger of loss. With the
growth of industry and commerce and the expansion of loans for investment,
the Schalastic philosophers becamie more ard more lenient in justifving interest
on thz basis of these titles, such as loss incurred from delay in repayment of
the loan (daninuem emergens), or sacrifice of profit that might have been earned
had the principal been invested rather than loaned (lucrian cessane), or risk of
loss of the money loaned (pericifum sortis) as in the case of such venture-some
lending as a “loan on bottomry™.

230. A second possible explanation for the broadened application of the
prohibition against usury is that the mediaeval philosophers only saw examples
of loan proceeds being spent on items necessary for immediate consumption,
and, therefore, put forth the theory that money had no productive capability
justifying the collection of interest. They distinguished intercst from rent, since
Jand had a capability to produce crops, and this entitled the lessor to exact
rents, while money had no such capability.

St. Thomas Aquinas’ integrated this theory into the nutural law which was
gaining popular accepiance at the time. It was largely due to his writings that
the theory persisted for several centuries, until the commercial age and the Re-
formation combined to bring about its rejection.

211, In the mediacval period, usury in all its forms was condemned by
theorists as being contrary to scripiures and to the teachings of philosophy.
But, in practice, the theorists agreed that it may be legitimatz to receive pay-
ment for a loan of money where the lender undertook a part of the risk involved
but noi where the debt was unqualified by any share of the risk. When the
structure of society grew more complex, it became evident that neither the Gov-
ernment nor commerce could be carried on without credit, and that there were
some Joans to which the overall prohibition of the usury laws on moral grounds
could not apply.* ,

2.12. In practical application, thereforz, the doctrine of usury had to be
narrowed down to the prevention of exploitation by the money-lender. This is
illustrated by an early English Act, which fixed the maximum rate of interest
at 10 per cent per annum in certain cases, such as failure to pay by the specified

time, as distinct from payment for the mere use of money. Subsequent legis- .

lation in England reduced the rate, and the matter evoked a lot of controversy
amongst economists. Ultimately, John Locke® showed that any  attempt to fix
the maximum rate of interest was illusory. He pointed out that the demand for
money regulates its price. He showed that a legal rate below the market rate
would severely hamper trade, becanse people would then prefer to hoard that
capital, rather than risk lending it.

Extrinsic circumst-
ances as jusiifving
interest. )

Mediaeval theory,

Practical necessity of
allowing interest to -
be charged.

Thomas F. Divine, Professor of Feoaomics, St. Louis University, in Fneyclopaedia Americana, Vol.27, page 824, article

on “USUI}" ',

5t. Thomas Acquines, guoted by Thomas F. Divine in Encyclonaecia Americana, Vol. 27, ﬁage 824,

1382,

*Dr. Froncia Hyde, in *Usury” in Chambers Encyclopacdia, (19591 Vol, 14, pages 213, 214,

8Jsha Loacke, *Considerations of thz lowering of interest™ {Works, 1801 Editicn),
2—1 L D (ND75

!Noonan, the Scholastic Analysis of Usury (1957), page 53, cited in Note on Usnry, 18 Stanford Law Rev. af Pp-



Freedom to charge
interest—a feature of
modern sysient.

Brief history of po-
sition in England.

Lord Ellenborough's
view,

The Interest Act, 1830

The controversy' between Bentham and Adam Smith on the subject of usury
laws is also well-known, Adam Smith appoarently accepted the usury laws,
while Bentham demonstrated, from Adam 3Smith’s own promises of natural
freedom, that there could be no logical reason for the support of laws which
so obviously restricted a man’s {reedom of action in the employment of his own
capital. .

According to the Code Napoleon, interest is either legal or confractual.
The legal interest is fixed by law ;, the contractual interest may exceed the
legal interest, whenever the law has not prohibited such excess.

2.13. The above discussion would show that freedom to charpe interest
subject to the limit, if any, imposed by law, is the broad approach in most mo-
dern legal systems.

2.14. At this stage, a briel history of the position in England as shown by
the case-law, would be useful. In Eddowes v. Hopking®, Lord Mansfield, after
stating that interest may be payabie in consequence of the usage of particular
branches of trade or a special agreement, added that inierest may be payable
“in cases of long delay undetr vexations and oppressive circumstances if a jury
in their discretion shall think fit to allow.” This statement of the law, it may
be noted, is fairly wide, and though it emphasises the element of oppression,
it does not contemplate any other limitations on the “discretion™ of the jury.

2.15. However, in a subsequent case—De Havilland v. Bowerbank’—Lotrd
Ellenborough laid down a somewhat different rule ; he said that interest ought
to be altowed only where there is a contract for payment on a day certain, as
on bills of exchange', where there is an express promise’, where it may be in-
ferred from the course of dealing’ and where the money has been actually used
and interest made of it. This enunciation is much more limited than the doctrine
laid down by Lord Mansfield.”

2.16. In 1893, Lord Herschell, in the House of Lords said® that, “What.
ever might be said in regard to the older authorities upon the matter of interest,
1 am of opinion that the law laid down by Lord Tenterden in Page v. Newman,
to the effect that ‘interest is not due on money secured by a written instrument,
unless it appears on the face of the instrument that interest was intended to be
paid, or unless it be implied from the usage of trade, as in the case of mercantile

3 1y

instruments, is not open to question’,

2.17. In England, the Civil Procedure Act, 1833—popularly known as Lord
Tenterden’s Act—was intended to make the law more liberal. Tn form, it gives
the impression of a statute intended to narrow down the right; but, in reality,
its object was to widen the power of the court. Of course, the Act did not go
far enough. That is why, {n 1934, a wider legislative provision was enacted.®

Before Lord Temterden’s Act, interest was payable at common law and in
equity in certain cases only. The object of that Act was to make the law in
regard to the granting of interest more liberal¥, and not less liberal. To ensure
this object, a proviso was added, leaving umiouched those cases in which there

1Bentham+ In Defence of Usury.

YEddowes v. Hopkins, 1 Douglas, 376.

*De Havilland v. BRowzrbank, cited in London Chowtham ete. Rly. Co. v 8. . Rly.{ 1893 A.C. at page 438,
44rnoss v. Reafer, 3 Hong, 353,

tEddowes v. Hopkins, 1 Douglas, 376.

Graven v. Tickel!, 1 Ves. Junm, 60.

TPara 2.14, infra.

3L.C. and Dover Rly. Co. v. S.E. Riy. Cu.(1893) A.C. 439 (Lord Herschell), :
*Page v. Newman, 9 B & C at p p- 378,381 (King"s Bench presided over by Lotd Tenterden, with Baylay Littledale and

Parke J1.).
Wpara 2,20, Infra.

15ee thejudgment of Lord Watson in London Chatham & Dover Raifway Co. v. South Eastera Railway Co.,(1893) A.C.

p. 429

D



The Interest Act, 1839 i

was already a right to interest when the Act was passed. It has been stated that
the object of Lord Tenterden’s Act was to put all debts of a fixed amount, and
due on a fixed day, on the footing of a bill of exchange.!

218, Section 28 of the Act of 1833 (Lord Tenterden's Act) provided as
follows:

“28. Upon all debts or sums certain, payable at a certain time or otherwise,
the jury on the trial of any issue...... may, if they shall think fit. allow
interest to the creditor al a rate not exceeding the current rate of interest
from the time when such debts or sums certain were payable, if such debts
or sums be payable by virtue of some written instrument at a certain time,
or if payable otherwise, then from the time when demand of payment shall
have been made in writing, so as such demand shall give notice to the
debtor that interest will be claimed from the date of such demand until
the term of payment; provided that interest shall be payable in all cases
in which it is now payable by law.”

Section 29 of that Act provided as follows: —

“29. The jury on the trial of any issué, or op any inquisition of damages,
may, if they shall think fit, give damage in the nature of interest, over and
above the value of the poods at the time of the conversion of seizure, in
all actions ol trover or trespass de beniy asportatis, and over and above
the money recoverable in all actions of policies of assurance made after the
passing of this Act.”

2.19. This finishes consideration of the English law as it stood before the Obscurity of positicn
Act was passed. In India, the position on the subject is not clearly discernible, in lodia,
for two reasons. The first reason is that the provisions on the subject of interest
and usury are scattered, and the second reason is that the text of the principal
legal provision® relating to interest, though grammatically complete, is not self-
contained as regards the substange. This comment particularly applies to the
proviso to section | of the Act!

2.20. It should be noted that, in England, in 1934, the law was ma i
more liberal by the passing of section 3(1) of the Law Reform (Misoeﬂancoi‘; Faglish Act of 1934.
Provisions) Act, 1934, which extended the power of the Court to grant interest
to any proceedings for the recovery of any debt or damages, and also dispensed
with the requirement of a written agreement or written notice. We shall discuss
this section in detail later.! ‘

221, To summarise what is stated abowe, the law in England, speaking Developments in Ea-
chronologically, has undergone the following broad stages: — gland summarised.

(i) Liberal view at common law?
(ii) Strict view at common law."

(iii) Statutory modification of the common law by the Act of 1833 (Lord
Tenterden™s Act), to a limited extent.

(iv) Reluctance of the courts to construe the Act of 1833 liberally, accom-
panied, at the same time, with a criticism of its narrow scope,

(v} Further liberal provision by statute, by the Act of 1934,
(vi) Judicial construction of the Act of 1934,

William Wills Q.C., in argument in London Chatham ete, Railway Co. v. S.E. Rattway Co.,(1893) A.C. pp. 479,432,
iThe Interest Act, 1839, scction 1.

35ee Chapter 7, infra.

iSee paragraph 5.2, infra.

*Compare Lord Mansfield’s judgment.

*Compare Lord Ellenboroyghts judgment.
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2.21A. Finally, it may be poted that the word “interest”, is derived from
the mediaeval Latin “interse” and “id quod interest”, and signifies the notion of
loss or damave sulfered by the claimant as opposed to the wsurious conception
of reward for money lent—cf. the French phrasc “dommages et interests’.”

2.22, Having concluded this briof survey of developments in the West, we
may state that developments in India stopped at stage No. {(iv) above’, and have
naot kept pace with the statutory developments—stages {v} and {vi) above—
represented by the English Act of 1934 and judicial construction thereof,

CHAPTER 2A

INTEREST IN HINDU LAW AND MUSLIM LAW

2A.1, The law relating to interest in ancient India seems to have attained
an admirably high degree ol sophistication and development. The law on the
subject not only reveals that there must have been subtle discussions, but also
containg rules which would do credit to any legal system.

242, Three features stand out on a close examination of the content of
the rules—

{a) the gradual evolution of the law from a strict attitude towards interest
to a liberal ove in the course of time ;

{h) the standard of sophistication of the rules ;

{¢} the reasonablencss of the content of the rules.

2A.3, That the law gradually progressed from a strict atiitude towsrds the
charging of interest to a more liberal ons, can be illustrated by stating that
some of the ecarlier wrilers'—such as, Vasistha—not only provided strict rules
as to the maximum rate of inlerest, but alsg mentioned that some writers had
stated that the above rate of interest should not be paid for more than a year.
In laler works, however, such a strict emphasis on restrictions as to interest is
missing.

2A.4. The standard of sophistication of the rules on the subject is also
itlustrated by various provisions on matters of detail, for example, provisions
prohibiting interest when the loan was secured by a pledge, rules dealing with
various kinds of special interest, such as compound intetest and daily interest,
and similar other refinements.

24.5. The Hindu law rule of “Damdupat” is well-known, and it may be
stated that this rule is of very ancient origin, having been mentioned by most
writets of Smritis.* * It may, for example, bc of interest to note that Vasistha®
lays down the rale that in principle the lender of a sum of money cannot de-
mand a toial of inlerest higher than the amount of principal lent : “For gold,
double ; for cercals, triple {the amount of the loan)”.

2A.6. The content of the rules is of inferest. A few salient features may
be referred to. Take, for cxample, the question of rate of interest.

2A.7. Leaving out of consideration the case of pledge, we find that ordi-
narily the rate of interest was fixed by law; The rale varied according to the
amount of risk incurred by the creditor; thus, an unsecured debt carried a

Fyadisthan even condemned extortion of interest. P, N. Sen, Hindu Jurisprudence (1918}, page 306.
iGautama, XTT, 31 Mamu, VIIT, 51 ; Yaajnavalkya, II 32; Vishnu, VI, TI, 17.
35ge Ganga Math Yha, Hindu Law inits Sources, Vol. 1, Ch. 5, for the Texts.

*Vaaistha, T, 441,

P, N. Sen, Hindu Jurisprodence, (1918), page 307.
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higher rate of interest than a secured debt; moreover, the rate of interest also
varied according to the casle of the debtor ; one belonging to a higher caste
being liable 10 pay at a lower rate than one belonging (o a lower caste. Inciden-
tally, we may add that this was due to the values based on the hierarchy which
was then a part of the social structure.

Then, again, when the lending of the debt involved an exceptional risk,—
as for instance, where the deblor intended to undertake a journey through a
forest, or a sea-voyape after taking the loan, the creditor was considered entitled
1o claim interest at a bigher rate than was ordinarily allowed, in consideration
of his incurring the risk of losing even the principal itself.

The maximum rates are variously expressed by the various writers, and it
is not necessary to go inlo details,

2A.8. Interest, where expressly stipulated, was of course, permtissible, sub-
ject to a legal maximum. What is remarkable is that the Hinde Law allowed
the creditor to charge interest under certain circumstances even in the absence
of a definite contract in that respect.

Intercst does run where there is an agreement. Buif, even in the absence
of an agreement, when a debt is demanded and is not paid, interest accrues irom
the date of demand, In friendly loans, in the absence of an agreement, no interest
was chargeable. With this rule. we may compare Antonio’s retort to Shylock':

“For when did friendship tzke, A breed [or barren metal of his friend.”

But such a friendly loan was presumed to be for 6 months only®

2A9,. Vishnu® laid down that when a person took a loan without interest,
promising to repay it within a definite period, but did not fulfil that promise
within the limited timme out of avarice, then the debt would carry interest from
after the expiry of that period. Even where there was no  definite period of
repayment fixed by the contract, after the expiry of a specified interval (six
months according to Narada!, and a year according to Vishnu®), the creditor
could charge interest at the legal rate. According to Katyayana, however,
interest should not run until there had been a previous demand.

It would thus seem that where there is no contract for the payment of
interest but there is a fixed period within which the loan is promised to be re-
paid, the loan will carry interest alter the expiry of that period without pay-
ment ; this much is perfectly clear. Some doubts exist in regard to the question
if the creditor becomes entitled to claim interést when there is neither any con-
tract to pay interest, nor any fixed period for repayment.

2A10. Certain texts lay down that interest should run after ths expiry of

_certain stated intervals in such cases. On the other hand, the text of Katyayana®

suggests that interest should run on the failure of the debtor to pay on demand,
whenever that demand may be made.

2A.11. The text of Katyayana (which is the last portion of a larger
tex(), deals with three classes of debtors—
(1) a debtor who goes abroad without repaying his debt;

(2) a debtor who goes abroad after demand of repayment made by his cre-
ditor ; and

- (3) a debtor who resides in his own country and yet does not pay after
demand.

rog

¥y

Interest in aosénce
of express stipula-
tions.

Vishnu and Harada.

Starting point.

-Katyayana.

iperchant of Venice, Act, I, Sconc 3, line 128,

tMarada I. [05—109.

syishnu. For Sanskrit text, see ¥ W. Sz, Hindu Jurisprodence (1918), page 406,

ANarada 1. 108,

ishnu.

¢ atvayana referred io separately.

*Seefa) V. N. Manillik, Hindu Law or Fyaviiar Mayukh, page 103, lines 11 {020,
{b) Stokes, Hindu Law Books, pages, [11-112.

e e L
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Katyayana here provides for cases where a debtor has taken a loan called
Yachitika {payable on demand), and goes abroad before a demand is made, (there
being no coatrack for payment of interest). In such cases, interest will run after
the expiry of a vear, and where a demand has been made before the debtor’s
deparlure, the debtor is allowed a free grace of three months whereafter interest
begins to run.

In the case of the first class, interest runs after a year ; in the case of the
second, interest runs after three months . in the case of the third', interest, lite-
rally, according to the text, begins to run “from that time™.?

2A.12, On the authority of these texts of Narada and Katyayana, Vijnane-
shwara, the author of the Mitakshara, had deduced the rule that in cases of
absence of a stipulation for intcrest, interest will be payable from the date of
demand.” The gloss of Vijnaneshwara, which is material for the point now
under distussion, is as follows:

“Apgain, as to him, who, even residing in his own country, does not pay the
debt, though it has been demanded, the King shall cause interest to be paid
by him from the date of demand.”

2A.13. In short, (1) a person who goes abroad to a different country with-
out returning what he has borrowed shall be liable to pay interest after the ex-
piry of one year; (2} if he does so after the lender has demanded the return of
the loan, it will carry interest after the expiry of three months; and (3) when
tbe borrower does not leave the country, but still fails to return the loan upon
demand, he shall be made to pay interest although there is no contract for it,
from after the date of such demand.

2A.14, Vasistha’s rule of “legal interregnum™ is also interesting®, enunciat-
ing as it does, a remarkable doctrine’ When the king died, the running of
interest ceased unmtil the coronation of the new king’. All official and 1
transactions were dated in regnal years of the ruling king, counted from his
coronation. With this we are familiar from Ashoka’s inscriptions as well as
documents in Sanskrit. The period between the two points of time—the death
of the ruling king and his successor’s coronation—was a legal interregnum. It
was non-existent in the eve of the law, and no interest, therefore, argued Vasistha,
was to be counted for the period. This doctrine is not, however, found in the
two Codes of Manu and Yajnavalkya, or in the Codes subsequent to them.
Jayaswal says’—"It seems that the doctrine never found approval with practical
legislators.”

2A.15, The position under Muslim Law is of interest. In the Dictionary
of Islam, T.P. Hughes' deals with usury as follows —

“Usury Arabic RIBA. A word which, like the Hebrew neshek, includes all
gains upon loans, whether from the loans of money, or goods or property
of any kind. In the Mosaic law, conditions of gain for the loan of money
or goods, were rigorously prohibited: ‘If thou lend money to any of my
people that is poor by thee, thou shalt not be to him as an usurer, neither
shalt thoy lay wpon him usury’ ‘If any brother be waxen poor .......... "

18ee Saundanappa v. Sivabasappa (1907) LL.R. 31 Bom. pp. 354, 360 to 363.
*The Sanskrit word is

Witakshara, under Y. 1I. 39,

Saundanappa v. Shivbasappa, (1907) LL.R. 31 Bom. pp. 354, 360 to 263,
*P. N. Sen, Hindu Jurisprudence {1918) pages 308-309,

*yasistha I1, 49,

*Jayaswal, Manu and Yajnavalkya (1930), pages 116-117.

¥Buhler, Sacred Books of the East, Vol. 14, p. 15 n.

"Jayaswal, Manu and Yajnavalkya (1930) pages 116-117.

VY. P. Hughes—A Dictionary of [slam (1973} (Oriental Pub.) pages 656-657,

UExedus, xxii, 25,
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take no usury of him or increase: but fear the God ; that the brother may
live with thee. Thou shalt not give him the money upon usury, nor lend

I* 9y

him thy victuals for increase®.

2A.16. The following further points are made in the same work® :

(1) The teaching of the Quran on the subject is given in Surah ii 276
“They who swallow down usury, shall arise in the Last Day only as
he ariseth, whom Satan has infected by his touch.” This for that they
say “Selling is only the like of ‘usury’, and yet God has allowed sel-
ling and forbidden wsury: and whosoever receiveth this admonition
from his Lord, and abstaineth from if, shall have pardon for the past
and his lot shall be with God. But they who return to usury, shall be
given over fo the fire,—therein to abide for ever”

{2} In the Traditions, Muhammed is related to have said:—

“Cursed be the taker of usury, the giver of usury, the writer of usury,
and the witness of usury, for they are all equal.”

“Verily the wealth that is pained in usury, although it be preat, is of
small advantage.”

(Sahibu Muslim, Babu'r —Riba’).

(3) RIBA, in the language of the law, signifies ‘an excess’ according to a
legal standard of measurement or weight in one of two homogeneous
articles {or weight or measurement of capacity) opposed o each other
in a contract of exchange, and in which such excess is stipulated as an
obligatory condition on behalf of the parties, withour any return, that
is, without anything being opposed to it

(9 Usury, as an iltegal trapsaction, is occasioned (according to most Moha-
mmedan doctors) by rate, united with species. Here, however, it must
be observed, that rare amongst the Musalmans, applies only to articles
of weight or measurement of capacity, and rnor to articles of longitudingl
measurement such as cloth etc., or of articles like eggs, dates, walnuts
etc, when exchanged from hand to hand.

(5) Usury cannot take place between a master and his slave. Nor can it
take place between a Muslim and a hostile infidel in a hostile country,
in accordance with the saying of the Prophet: “There is no usury bet-
ween 2 Muslim and a hostile infidel in a foreign country”, and on the
further ground, that the property of a hostile infidel being free to the
Muslim, it follows that it is lawful to take it by whatever mode may
be possible, provided there be no deceit used.

2A.17. The testimony of a person who receives usury is inadmissible in a
court of law. It is recorded in the AMeabsut, however, that the evidence of an
wsurer is inadmissible only in case of his being so in a2 notorious degree ; because
mankind often make invalid contracts, and these are in some degree usurious’.

2A.18. According to the authors of Muslim law, the position on this sub-
ject appears to be that the strict injunction against the levy or charging of interest
had in course of time become obsolete.

2A.19, Tyabji* quotes a “tradition™ in this behal. “Abu Hurairat said :
The Apostle of God, said, “really a time is coming to man when all will eat
interest ; if he will not eat the interest, its impression will reach him, such as
the giving interest, the witness of it, or the writer of interest”,

Prohibition obsolete.

Tyabi's view.

e

1Leviticu:q XXV, 35—37.
*T. P. Hughes—A Dictionary of Islam (QOriental Publishers, 1973), page 456-657,

*Hidayah. Grady's elition, P.362; cited by T. P. Hughes. A Dictionary of Islam (1973) under “Bvidence””. .

iTyabji, Muslim Law {1268) page 29, para 4, and footnotes 17, 18.
EMiscat-ul Mashil : Traditions as to INTEREST, Book 12, Ch. 4, Part 2.

L e
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But Tyabji adds' that the prohibition has become obsolete. TIn one of the
earliest cases decided by Peacock C. 17, calculation of interest on dower was
justifi=d as represenling the profits that might have accrued.

24.20. Interest on dower cam, apparently, be explained on the ground of
equilable considerations’. But there have been other cases' where intergst was
allowed on the ground of usage,—e.gz. between Bhbora traders.

CHAPTER 2B

PREAMBLE

2B.1. We now address ourselves to the amendments required in the Act.
An important question concerning the preamble to the Act mav be disposed of
first. 'The preamble reads—

“Whereas it is expedient to extend 1o the territories under the Government
of the East India Company, as well within the jurisdiction of Her Majesty’s
Court as elsewhere, the provisions of the Statute 3rd and 4th, William 1V,
Chapter 42, section 28, concerning the allowance of interest in certain cases.”

It is obvious that the preamble is oui-dated and has now become totally
obsolete and irrelevant. We are of the view that it should be deleted. We re-
commend accordingly.

CRHAPTER 3

CONSTITUTIONAL POSITION AND TERRITORIAL EXTENT

3.1. We propose o discuss. in this Chapter, the constitutional position as
to the Interest Act, with reference to legislative competence as regards its sub-
ject-maltter, and the connected question of the territorial extent of the Act. At
the outset, we should state that from ihe point of view of legislative competence,
it is difficult to place the subject-matter of the Interest Act, 1839, within one
pariicular legislative cntry. In so far as inlerest is to be awarded on a contrac-
fual obligation, 1t could be said that the Act comes within the Concurrent List,
enfry 7, *Contracts ......... . In so far as the award of inferest concerns the
procedure of the Court, the Concurrent List, entry 13, relating to “Civil Proce-
dure” may be noted. As the Act stands at present, interest on damages is not
allowed ; but, if any amendment in that regard is proposed® then the Concurrent
List, entry 7, “actionable wrongs™ would also be relevant.

Then, there are entries in the Constitution having incidental relevance—e.g.
Concurrent List, entry 9—"bankruptcy and insolvency”, and others. By and
large, however, it can be stated that the subject-mattcr of the Interest Act and
of amendments germane thereto, would come within the Concurrent List in part,
and within the residuary entry as regards the rest. It should be pointed out that
the Act is not confined” to money-lending and, therefore, State List, entry 30,
relating to money-lending and money-lenders, and the relief of agricultural in-
debtedness, would not be directly relevant.

3.2, Entrics in the State List dealing incidentally with intsrest are:—
Entry 18——Agricultural loans ;

Entry 30-——Money-lending and money-ienders, relief of agricultural in-
debtedaess’, ‘

1Tyabji, Muslim Law (1968) page 29, para 4.

MWoomatul Fatima v. Meernn Munuisse, (19689 U.R. pp. 318, 324, 325.
~ rof. T¥abji, Muslim Law(1968),Page 1 35, para 113 and Nawasi Begnm v. Dilfarez Begum, AJLR, 1527, AlL 39,
Lddvocate General v. Yusufally,(1921) 24 Bom. L.R. 1960, 1105, A.LR. 1921 Bom., 328,
85an discussion as to amount on which interest can be awarded, Chapter 5, infra.
*See para 3.2, supra.
T5¢e para 2.1, supra.
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Entry 43—Public debts.

Entries in the Union List' dealing incidentally with interest are :—
Euntry 35—-—Public debt of the Union.
Entry 39---—Past Oftice Savings Bank.

Entry 46— —Rills of Exchanpe, cheques and promissory notes.

3.3, 1 appears that the Act has not been extended to the areas which com-  Part B States.
prised the former Part B Siates. The Part B States Laws Act is silent about the .
Interest Act. Perhaps, t the time when the Part B States Laws Act was enacted,
it was thought that ihe subject-matier of the Interest Act falls within the legisla-
tive entry relating to moncy-lending {which is in the State Listh.  This assump-
tion—if any such assumption was made— requires re-consideration. The subject-
matter of the Act really falls within the residuary ontry, as alrcady pointed out?
The expressions “debt™ and “creditor”, used in section 1, are not confined to
money-lending. It must be stated that the text of the operative provision—sec-
tion 1—is not confined (o transactions belween money-lenders and borrowers,
whalever other limitations may flow from the language of section 1. Broadly
speaking, interest can be awarded, under section !, on a d:obt or sum certain,
it the other conditions of the section ure satisfied, and it is not necessury that
there should be an element of money-lending in the arigin of the debt or sum
certain, In fact, legislation dealing with the relief of agricultural indebtedness
or regulating the business of money-lending can impose substantive or proce-
dural restrictions relevant to the charge of inferest. by virtue of the specific power
given to the States in that behalf by the State List. A law made in excrcise of
that power—i.e., the power relating to mongy-lending—would normally be reserv-
ed for the assent o the President, so thal it may not be challenged as repugnant
to Central Tegislation on a subject in the Concurrent List. This does not mean
that the subject-matier of the Tntzrest Act itself falls within the State List.

Incidentally, we note that in the India Code’, the Interest Act is printed
in Yolume 6, Part 6, page 3. under ithe heading of “money-lending”.  Presumably,
it was assumed thut the Act principally deals with transactions of borrowing
and lending. But, as we have already pointed out!, such an assumplion would
not be strictly accurate or well founded.

34. In our view, the words used in section 1 of the Act clearly indicate  yerest Act not con-
that the Act docs not purport to deal solely, or even primarily or mainly, with  fined 10 money-lend-
money-lending as such ; ils sweep js very much wider and if, in some cases, it  ing.
conceivably seewss to apply to money-lending transactions, properly so-called,
that is only a casc of incidental application. Incideutally, most of the mouey-
lending transactions which fall within State legislation relating o moneyv-lending
provide for the payment of interest, and it is because of those provisions that
the transactions covercd by such Acts are outside the purview of section 1. In
pith and substance. therefare, the Act applics to maltters which fall under resi-
duary entry in the Unien List, as already stated’.

Our subsequent discussion will show that when judicial decisions had occa-
sion to consider the scope and effect of seclion 1, most of the iransactions in
issue in those decisions were other than those of “meoney-lending™ technically
so-called. <

3.5. Hence, thers should be no constitutional difficulty in the way of re- Recommendation as
commending the extension of the Act to the whole of India’. The advantage of 15 % clavse  in
uniformity that will be gained by such an amendment is obvious. We, there- ’
fore, recommend that an extent clause should be inserted in the Act for the pur-
pose, as follows: — '

“Tt extends to the whole of Indiz except the State of Jammu and Kashmir.”

}See also para 3.1, spra,

*Paras. 3.1 and 3.2, supra.

¥ndia Code, Vol. 6, part 6, pags 3.
Para 3.1 and 3.2, supra.

SPara. L1, supra.

*Para. 3.3, supra-
31 LD (KD)75
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3.6. Wc may mention that some misunderstanding on the guestion whether
the Interest Act, 1839, extends to the areas of former Part B States, is caused by
the footnote to the text of the Act as printed in the India Code. That lootnote
states that the Act has been declared to be in force “in all States™ by section 3
of the Laws Local Extent Act, 1874, except as regards certain areas in Scheduled
Districts. In fact, however, the Laws Local Extent Act, 1874 does not make
any such declaration. On the other hand, section 3 of that Act {as printed in
the India Code", while declaring that the enactmenis mentioned in the Schedule
to that Act——which includes the Iatersst Act also—extend to the specified areas,
expressly excludes the areas comprised previously in Part B States.

We may cite the section:

Extract of section 3, Law Local, Extent Act, 1874
(India Code, Vol. 2-C, Part 4, page 27)

“3. The Acts mentioned in the first schedule hercto anncxed are now in
force® [in the whole of India except' (the territorics which, immediately
hefore the Tst November, 1956, were comprised in Part B States) and]
the scheduled Districts.

[The Interest Act, 1839, is mentioned in the First Schedule to the Act.]

3.7. The matter could be viewed from a different angle. The Interest Act,
1839, befors independence, was not in operation outside British India of its own
force. [If it was to be extended to any area outside British India, that could
have been done only by suitable Central legislation, or suitable Provincial or
State legislation enacted after independence. We are nol here concerned with
Provincial or State legistation, because that would be only of local application.
But so far as Central legislation -is concerned, neither the Part B States Laws
Act nor any other Central Act has expressly extended the Interest Act, 1839,
to any area in a Part B State. Therefore, the position seems to be that the local
extent of the Interest Act remains unaffected by constitutional changes that have
taken place as a résult of independence, so far as arcas previously included in
Part B States are concerned.  As the Act does not have an extent clause, the
position in this regard has to be ascertained irom a study of the various Central
Acts pertaining to the extension of existing laws to the arecas of Part B States,
and as already stated that study vields a negative result.

CHAPTER 4

SECTION 1—POWER OF THE COURT AND SUITS MERELY FOR
INTEREST

41, We shall now proceed to deal with the operative provision. The Act
contains only one section, quoted below:

“1. Power of Court to allow interest.—Tt is, therefore, hereby enacted that,
upon all debts or sums certain pavable at a certain time or otherwise, the
Court before which such debts or sums may be recovered may, if it shall
think fit, allow interest to the creditor at a rate not exceeding the current rate
of interest from the time when such debts or suins certain were payable, if
such debts or sums be payable by virtue of some written instrument at a
certain time ; or if payable otherwise, then from the time when demand of
payment shall have been made in writing, 50 as such demand shall give
nofice to the debtor that interest will be claimed from the date of such de-
mand until the time of payment: provided that interest shall be payable in
all cases in which it is now payable by law.”

ndia Code, Yol. 2-C, Part 4. page 27.
*3ubs. by the A.0. 1950 for “throughout all the Provinces of India, except’.
Subs. by the Adaptation of Laws {No. 2) Order, 1956, for “Part B States*".
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The section has become somewhat cumbersome. It deals with several
points-—

(a) Power of the court to award interest.

(b} Amounts with reference to which the power can be exercised.

{c) Rale of interest to be awarded by the Court.

(d) Date of commencement of running of interest.

(e} Savings as w0 existing laws (in the proviso).

We shall discuss these points serially and indicate the amendments that we
recommend on ¢ach point.

4.2, In Thavardus v. Union of India’ Sinha J., analysing the conditions for
award of interest, stuted—"the following among other conditions must be fulfil-
led before interesi can he awarded under the Act.

(1) there must be a debt or a sum certain ;
(2) it musi be puyable at a certain time or otherwise :

(3) these debls or sums must be payable by virtue of some written contract
at & cerlain time .

{(4) there must have been a demand in writing stating that interest will be
demanded from the date of the demand.”

It may be pointed out, however, that conditions (3) and (4) formulated by
Sinha I are alternutive to each other, and cannot apply together. There should
either be a written instrument fixing a cerfain time or a written demand. We
shall have occasion 1o coasider thess aspects in detail later?

4.3, So far as the power of the court to award interest is concerned, it is to
be noled that the power is expressed’ in section 1 as exercisable by “the court
before which such dehts ¢or sums may be recovered”. Several questions have
arisen by reason of these words. In the first place, are they confined to an ordi-
nary civil suit ? 1t may be noted that in the corresponding current English Act,}
there is a provision worded as follows {(only the material portion is quoted); —

“(1) Fn aay proceedings tried in any court of record for the recovery of any
debt or damages, the courl may, if it thinks fif, order that there shall be in-
cluded in the sum for which judgment is given interest ai such rate as it
thinks fit on the whoele or any part of the debt or damages for the whole or
any part af the period between the date when the cause of action arose and
the date of the judgment®.

4.4, It bas bezn held® that under the corresponding English provision,’" un-
securcd creditors cannot claim interest in winding up proceedings, even though
the company which is being wound up is actually found to have a surplus.

This interpretation would, it seems, apply to section 1 of our Act also. Of
gourse, on the specific question of interest in winding up, the provision in the
Companics Rules’ may suffice. Rule 156, Companies (Courts) Rules, 1959, is as
follows ; -

*I56. fnterest- —On any debt or sum ceriain, payable at 8 certain time or
otherwise, whereon interest is not reserved or agreed for, and which is over-
due at the date of the winding up order, or the resolution as the case may be,
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Thawardus v. Unive of fadie. AVR 1935 §.C. 468, parg 30,(1955)2 S.C.R.48.
tChapter 5, infra.

3para 4.1, mpra.

8ection 3(1). Law Reform (Miscellancous Provisions) Act, 1934,

SRE Fine lndusirial Commadities Lt (195513 All E, R. 707,709 (Vaisey 1.).
fS:ztion 3Ly Loow Reform [MiszeHlanzous Peovisions) Act 1934,

TPara 4.3, supra.

SRule 156, Comnprnies (Courts) Rules, [939,



16 The Interest Act, 1839

the creditor may prove for interest at a rake “not excecding four per cent per
anpum upto that date from the time when the debt or sum was payable, if
the debt or sum is payable by virtue of a writlen instrument at a certain
time, and if payable otherwise, then from the rime when a demand in writing
has been made, giving nolice that interest will be claimed from the date eof
demand until the lime of payment.”

Proceedings other 44A. But, in general, proceedings, other than suits would be outside the
Ihagd suits to be co- cactinn We arc of the view that the section should be widened to cover proceed-
veree ings other than suits. The discretion to award interest is as much needed in rela-

tion 1o other procecdiags, as in relation to an ordinary civil suit. We are recom-
mending an wnemdment of the section for the purpose,

Employees’ State In- 4.5. As to the expression “court”, in section 1, a wide construction has been

surance Court. placed. It has been held' that the Employees” State Insurance Court is a “court”
within the meaning of scction 1, and as such can award interest on the arrears of
contribution due by an amployer under the Interest Act, if a demand has been
made jn wrifing claiming interest.

Ambipuity as regards 6. Connected with the question of the power of the court is the guestion
:i‘r‘“fittefl_‘f'ﬁ;‘:ﬂmeﬁ & whether it is necessary that there must be a written instrument. The material
' ' words of the section arc™—"if such debts or sums be payable by virtue of some
written instrument at a certain {ime ; or if payable otherwise, then from the time
when demand of payment shall bave been made in writing” (The rest of the
section is not muterial tor the present purposs). The question that arises for con-
sideration is whether the word “otherwise”™ is to be read as in contrast with the
words “wriften instrument”, or whether it constitules a contrast only to the words
“at a certain time”. Either of the two constructions may be plausible, It is not
necessary, for the present purpose, to examine the relative merits of the two
coustructions. Bul, us a matter of good legislation, there is no reason why the
fact that there Is no writfen instrmend shouid be material in regard to  giving
discretion to the court to allow interest under the section. No doubt, the exist-
ence of a written inslrumeni creating the debt has evidentiary value, and this is
of practical tmportance, as disputes of fact are thereby minimised. But that
should not come in the way of allowing interest where there is no written deed,
‘if the justice of the case requircs the award of interest. The origin of the debt
in a written instrument, coupled with payability at a certain time, can legitimately
be regarded as justifying a difference in treatment in relation to the starting point
of running of interest ; but it neced not be regarded as destroying the very basis
of the admissibility of intercst,

We are, therelore, recommending an amendment af the section for the pur-
pose, so as to make it clear that section covers the case discussed above.

f‘:ﬁ‘st merely for in- 4.7, Secondly, there appears to have been some controversy on the question

erest. whether a suit for the mere recovery of interest can be filed. The Calcutta High
Court answered this question in the negative,’ on the ground that the Act merely
gives u discretion to the court, and thers is no “right” in the creditor. = The
Lahore High Court, however, took a different view, on the point, According to
the Lahore view, therz is nothing in law which debars a creditor from suing for
the recovery of interest alone, if he has complied with the formalities required by
the Interest Act, and if his case is otherwise governzd by the said Act.

The Nagpur decisions®* on the subject are conflicting. The matter, there-
fore, requires examination. We shall examine the case law in detai), in due course”
We may first examine the langoage of the section,

" iRied Co-operative Timber Works Ltd., v. E.5.2. Corporaiion, 1:(1970)2 M.L.J. 40: A.LR. 1970 Mad. 439,
*Para. 4.1, supra.
*Marshall v. Bergal Spinning ate. Co. . (1897)1 Cal. W.N. 219.

*Bhandari Bros. v. Municipal Commiitee, A TR, 1931 Lah. 457 462, dissenting from Muarshal! v. Beagal Spinning
ete, Co. (1897 1 Cal. W.N. 219.

“Lguiu'c'i;)m! Commitiee v. §.8.G. P. Factory, A-1.R. 1938 Nag. 119,122 (Niyogi 1) {(not considered in the 1944 case
elow).

SWestern India Life Ins. Co.,v. Sitrabal, A LR, 1944 Nag.122,123,(Bobde 1.).
"Para. 4.9. infra.
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4.8. The opening words of section | indicate thatl it covers cases relating to
“all debts or sums cerlain payable at a certain time or otherwise”, and jt confers
jurisdiction on the Court to allow intercst Lo the credifor at a rate got exceeding
the current rale of inierest from the time when such debts  or sums  certain were
payable, Such dehis or sums may be payable by virtue of some written instrument
at a certain time, or may be payvable otherwise. There is no express limitation that
the principal must be outstanding. 1In tha lutter case, the Court is empowered to
award interest from the time when a demand for payment shall have been made
n wrilting so that such demand shall give notice (o the debtor that interest shall
be claimed from the dute of such demand until the time of payment. The proviso
to the seclion prescribes that interest shall be payable in all cuses in which it is
now payable by law.

Leaving out of consideration cases falling under the proviso, we may note
that the jurisdiction of the Court o award interest at any rate as specified in the
section arises when the Court 1s one “belore which a soit for recovery of a debt
or sum gertain may be recovered”,  These words are ambiguous, as would appear
from reported cases.t

4.9, We shall now examine judicial decisions as (o the interpretation of section
1, on the question whether o suit merely for inlerest is compelent. We may begin
with the Lahore case® The pleintiffs in that cuse had supplied coal to the Munici-
pal Committee, Amritsur, in u large guantity.  Their bills werc kept unpaid for a
fong time, and, therefore, the plaintifls gave severul notices to the Municipal Com-
mitiee that interest woukd be charged on the unpaid bills, Subsequently, the bills
were paid by the Commiltee withon! interes?, und so the plaintiffs instituted a suit
for interest alone.  The objectvn was raiscd that a suit merely for interest could
not be instituted. Qwerruling this objection, the High Court held that the Interest
Act did not prohibit a suit for rmerest alone if the principal had been paid by the
debtor before the institution of the suit, It said that as the plaintiffs had themselves
paid interest to their bankers 2t 9% per anmum on the sums borrowed by them
for carrying cn their cou! busiiess, it was reasonable to allow that amount, The
claim for inferest in this casz wus for Rs, 25,000 and odd. The following extract
from the judgment of Jai Lal, J. is instractive:

“I was unable to construe the Act 50 as to prohibit a suit for interest alone
if the principal has been paid by the deblor before izs Institulion.”

Counse] in that case relizd upan the words in the Act—"the Court before which
such debts or sums ceriain may be recovered” in this connection, and argued that
these words implied that a suit for such debts or sums certain should also have
been instituted along with intercst as if “may be recovered” means “is sought to
be recovered”.

Dealing with this argument, Jui Lal J. said:

“They............... merely specify the Court which hus jurisdiction to entertain
a suit for interest, thar is 1o say, it provides that the Court in which a suit
for the recovery of interest can pe fnstitided is the Court which has jurisdiction
to entertain a suit for recovery of such debt or sums curtain. If the contention
of the learned couns? be correct, then it may lead sometimes to absurdities.
Supposing a principal sum of Rs. 100 is due to a creditor and a notice is given
by him to the debtor that interest would be claimed by him from the date of
the notice, and thereafter the debtor pays, say, Rs. 90/- by nine monthly in-
stalments of Rs, 10 each on acount of prancipal which instulments are accepted
by the creditor as such but without waiving his right to interest or expressly
reserving such a right, and subsequently he institutes a suit for the recovery of
Rs. 10 “und interest which has accrued due on the several balances of the
principal, it is possible to argue with any reason that only jnterest on the re-
maining principal amount of Rs. 10 can be claimed and not on the whole of
the principal, or the respective balances thereof? ”There is, in my opinion,
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4.10, This casc approaches the maiter from the point of view of general rules
of law. A Nagpur case may' be taken as illustrating the aspeet of equity.
The suit was solely for inferest by a widow in respact of an insurance policy.
The mterest was ciaimed at the rate of 6% par aunum, for 7 months from Novem-
ber, 194G o 25th June, 1941, The Insurance Company had, afler a long delay,
paid the principat woount  due  on the death of the plaintif’'s hysband, and the
amoutit was sent by cheque on L& June, 1941 whicn the plainliff accepted. The
Cours of Small Causes had awarded interest against the Inswrance Company, on
the ground that there was unjustifizble remiseness,

It is not clear from the report when the pluintiit made the demand for interest,
Tha cuse. however, wis decided wilh refercnce to the Interest Act, and one of
the objections of the Josurance Company was thur a suil for mere interest could
not lie. The High Court rejecled this contention,  No authority had been cited
in support of the contention. It appears that the Caleutta cuse was not cited.?
Th> High Court was in agreement with the Lahore view' on the subject. The
High Court alse hield that article 63 of the Limitation Act* supgested that a suit
for mere inlerest is parlectly  possible. [t also saw no abjection in principle to the
maintuinahility of 4 suit o mere inerest.

The counsei for the defendants sought 1o tely on section 63 of the Contract
Act® Bur the Higly Court pointed ouf, first, that, there was no necessary data,
ifor applying section 63). and secnodly, that since the interest ¢laimed in this case
wus nob hy virtue ¢f any promise the periermance whereol could be “dispensed
wilh or remitied™, saction 63 could have no relevance.

4.11. In one of the Nagpur cases” which took a restrictive view, the Municipal
Committee ol Akola demanited the puyment of cortain tux, but the liubility to pay
the fax wus dispuled by the defendants. We are not concerned with the history
of the Litigutton dispuling the liability. but it may bz noted that i May, 1929, the
Municipal Cemmitice demunded payment of the ax by a notice in which it afso
included a deinand for interest at the rate of 121 per cont per unnum on the arreats
of the tax. Jn Novembar and December, 1429, it recoveced the arrcurs of tax with-
out ialerest, alter the lingaticn hagd become unsuoce:sfiul. Then it served on the
defendants o fresh volice of demand for interesi. Sincz the defendant failed to
pay the intercst. Lic Municipal Commiite usppliad 1o the Magistrate for recover-
ing the amount voder the Municipal Act.

The Magisirale issued the necessary wurrant. but. on appeal, the Deputy Com-
missioner held that the notice of demand for interest only was illegal, and the
eventual wiarrant was also ilegal. The Municipul Committee then filed the pre-
sent suit in which, s far as Is relevant, one of the guestions was whether the plain-
1iff could tecover interest on a tax which was not paid on the due date but was
paid Jatzr. The claim for inlerest was negatived by the High Court on the fol-
lowing grounds:—

“Even on the assumption that the Civil Court has jurisdiction notwithstand-
ing szction 77, Municipalities Act, I am unable to see how the Commitiee's
claim for recovering mere interest after the principal amount bad been re.
covered is tenuble. In the circumstances of this wase, the Civil Court may
have the power to award interest either under the [nterest Act, 1839 (32 of
1839) or section 73, Contract Act. The lalter provision cannot apply because
the richt is nat foundzd on any contract ard there has been no breach of
it. Under the Interest Act, the Court has a discretion to award interest when
a claim is made for recovering any debt or any sum cerfain payable at a
stipulated lime but the Municipal Commitlee has already recoverod its debt,
assuming that the taxes could be regarded as a debl, after they feil due, The
Interest Act gives power to the Civil Court bul does HOt crete wily r;'ght. i
favour of a creditor and it could not therefore be the subject matécr of a suit,”

W\ farhsall’s cose, Pava 4.7, sipra.
sBhandari - Broghers v. M. Conlo, Apoiizar, AR, 1931 Lahore 47,
#Article 63, Limitation At 196%, is referred o later.
-~ *Sectior 63, isdiscussedin detail fater.
v sYection 63, ContractAcl, 1963, isdiscusscdin detal o
8 Akola Municipal Commiitee ¥. 2. S$.G, and Pressing Foctery, A, LR 19833 Nagpur | 19, ‘Niyogi ).
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‘Thus, in the Nagpur High Court. there is a conflict of decisions,! ane judgment
taking a wide view and another ludoment toking o restrictive view.

412, In the Calewia case? a learned Judge in Chambers said:

“Now il is 1o be observed, in the first place, that the Act (32 of 1839y, wpon
which reliance is placed on the part of the plaintiffs, js only an enabling Act by
which the Court is vested with a discretion o grant interest under certain cic-
cumstances, upmn debis or sus cerlain. payable at a certain ume. There i
nothing in the Act which creates a right 10 interest in favour of ereditors
which of ilsclf could be made the stibject matter of a suit and this observa-
tion is, I think suflicien: to dispose of the claim as regards the ioterest in
respect of the instalmenl which was paid before suit.”

This observation was commenied upon by Jai Lal J. in the Lahkore case, to
which we have already referred;

“With great vespoct 1 am winble to agree with the reasoning underlying Lhis
remark. It ig no “doubt troe thut the question of awarding interest and of the
fixing of the rate is left w the discretion of the Court, but that is no reason for
kolding that the crzditor has no cowse of action to sue for inferesl. There are
several instances in wireh dic aran of relief gud its extest have been left by the
legislature 1o the cisereijon of the Court, but it weuld notr b corresy to hold
in such cases thut the phietdl s oot merely on that account entitled to sue
for that relicf, The reporied case. it muy be mentioped. wis for recovery of
interest due on certain Jdebentures and (his wos an additiona! eround given by
the learned Judee for dismisdng he suil”

413, One of rthe provisions 1o be considered in this context is wection 63 of
the Indian Contract Act, which was refecred to in the Nagpur casz’ [t may be
debatable whether the relationship of promisor-promisee (to which alone szclion 63
is applicable) can be said v exist in svery case under the Interest Azt However,
we may consider the maiter, since it was referred to in the Nuagpur case.  Section
83 deals with remission by the premisce. The section provides as follows -

“63. Every promisee may dispenze with or remii, wholly o in part, the per-
formance of the promises made to him. or may actept instead of it any sais-
faction which he thinks fit.”™

4.14, It should nz noicd that this scelion dogs not provide thal acceplance of
a part of the debt in itielf amounts to satisfaction of the whole deht. Tt leaves it
to the promisce to remit in part the performance of the promise. There toust be
ai acceptance in satisfaction of the whole dehi, This 15 mude clear by tlustra-
tions (b} and (¢} to the seclion, quoted below:
(Fllustrationy to sechon 63, Contract Aoty

“(b) A owed B Rs. 50U A pays to B, and B actepts, in satisfaction of the
whole debt, Rs. 2000 paid at the time and place at which the Rs. 5000
wera payable. The whole debt is discharged.

{c) A owes B Reu. 5400, € pays te B Rs, 1000 and B accepis it in sarisfac-
tion ¢f hiz claine on AL This payment js a discharge of the whele claim.”

415, Section 41 of thz Yndlan Contract Act deals with acceptance of perfor-
mance from a third person, bul 1hat section is nof of any special impartance
for the prescnt purpose, at least in India. What is to be emphasised is that section
63 of the Contract Act apzlies only of ihe promisee remits performance of the pro-
mise in part, or accopis, i0sicad of the promuse, any satisfaction which he thinks
fit. Hence, the cheice is that of the promisee.

Section 63, Contract

Act,

Para 4.10 and 4.11, spra.

 WMarshall v, The Bragali Splaatng and Weaving Companp, (1897) I CW.M. 279 (as quoled ip the Lahore case)

in AJLR. 1337 Lah. 457
$3¢e, Lahore case. suprd, Para 4.9
festern Fadia Life Tns. Co. v, Seata Bai, s
s]ljystrations not gaoted.
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4.16. I Digambar's case,! Mookerjee and Teution, JI. held that though a
tender of a smaller amount than the amount of the entire claim may be invalid as
a tender, there was nothing to preveal the creditor from accepling the amount
tendered in part payment, and his doing so will not preclude him from after-
watds claiming the residue of his accounl,—ulways provided that the debtor did
not make it a condition of his tender that it be accépted in discharge of the whole.
This view was re-iterated by Mookerjee and Rankin JJ. in the case of Beharilal
v. Nasimunness Bibi?

The teal emphasis In section 63, Indian Contract Act, is, therefore, not on
the mere acceptance of a smaller sum of maongy when a larger sum is due, but
on the acceptance af the smaller sum in discharye of the entire debr. When a
creditor does once so accept the money. he is eslopped from claiming more. This
section, however, is relevant enly when the relation is of promisor and promisee,

4.17. It may be anoted that article 63 of the Indian Limitation Act, 1908,
read thus)

Col. {I

Col. (2} For moaey payable for fulerest upon money duc from the defen-
dant 1o the plaintiff,

Col. (3) three vears.

Col. () when the in-erest bzcomes due.”

This article shows that such a suit is not ruled cut.

4.18. In this view of the law, as it emerges under the present section, the
question which falis for our consideration is  whether we should recommend that
the section should be suttably amended to enable the creditor to sus for the
recovery of inlerest alone in cases where the debt or sum certain payable to him
by the debtor has been repaid, or whether the law should be amended in the
oppasite direction.

We have carefully considered the pros and cons of this problem, and we
are satisfied that the initial bar against the competence of a claim by the cre-
ditor to recover only the interest—a bar which would arise under the narrower
interprelation—is not justificd on any ground of justice, equity or good <on-
science,

We do not \hink it pecessary to consider the question whether, on the text
of the section, the Calcutta view (the narrower one) is correct, or the Lahore one
(¢h: wider one} is correct. On principle, howaver, we are of the opinion that a
suit merely for intercst, where the principal has been paid. sheuld be permissible.
if the narrower consiraction is allowed to prevail, the person liable would pay
up the principul just before the suit, and thus defeat the section. Thar would
be unjust. We, therefore, recommmend adoption of the wider view and an am-
endment of the section for the purpose.

4.19. Tt may be stated thal intcrest is usually granted as a compensation
for the unjust delay in payment. It is difficult to understand why a person who
unreasonably delays payment of an amount due should be exempted from the
liability (o pay interest merely because the amount has been paid before the
suit is filed. In such a case, there is no cquitable consideration. Rather, the
equitics are all against him, by reason of his untea‘_sonab‘xe delay and unjust de-
tention of the debt. and by reason of the profit which he would ordinarily have
made by investing the amount.

4.20. If the law is ta be amended on the lines of the Calcutta view.! then it
would follow that if the debt payable by the debtor has been already paid by
him to the creditor, an action hy the crcdxtor against the debtor to recover only
the interest, which may be due to him in either of the two calogorics of eases
specified in the latter part of the section, wonld not be competent. Th_e, bar
against the competence of such a claim would, appu]rcntly, operate even if ths
creditor might have accepted the debt su_l);&_:t to hla_ right te reedver the amsount
of intereat due by a suit. This positien is, in our view unseund.

" Digambar v. Havendra. (19107 14 Cal. W.N. 617 (Mookerjee anf Teunon 1J.)
SpehariLal v. Nasimiannessa Ribi, A LR. 1923 Cal. 527.
*5ee now the Limitation Act, 1963,
4para 4.1 and 4.19 supra.
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4.21, Let us ussume thay the creditor gives notice to the debtor that if the
debt duc 1o kim is not puid by a spocified date, then, he would claim interest on
the debt from the specificd date. If, in such a case, afler the issue of the notice
and after expiry of the dale, the debtor repays the debt due.from him, but fails
to pay intcrest on it which has become due. it seems unreasonable to prevent
the creditor from making a claim for the recovery of such interest except where
it is shown that he waives interest. The Court may, no doubt, exercise its dis-
crelion as to whether intercst should be awarded, and if so, at what rate. But,
subject to this provision, a claim for interest alone should not be totally barred
from the very beginning.  W¢ would, accordingly, recommend an appropriate
amendment' in section 1.

We have incidentally considered the question if our recommendations® to
allow a suit for mere intcrest necessitales any amendment in the Limitation Act.
In this connection, it may be pointed oul that either article 25, Limitation Act,
1963 (old article 63), or the residvary article in the Act, would govern such a
suit. An amendment of the Limitation Act does not. therefore. appear 1o be

necessary.

4.22, This concludes consideration of the question of claims for interest. We
now come to other points concermng  section 1. While revising section 1, it
should be made clear that—

{a) nothing in this section shall apply in relation to any debt upon which
interest is payable as of right by virtve of any agreement, and

(b) nothing in this scction shall affect the compensation recoverable for the
dishonour of a hill of exchange. promissory note or cheque.

The reason for such a savings clause is obvious, TIn the first case, the agree-
ment must prevail®  In the second case, the special provision of the Negotiable
Instrumients Act regarding compensation for dishonour prevails.*

4.23. 1f there is an express contract nor fo pay interest (ie., prohibiting
interest), interest cannat be allowed under section 1.

4,23A. We are of the view thal an express provision is needed to the effect
that the Act should not apply to—

(2) cases where the right to interest is separately conferred by law or con-
fract, or

(b} interest on dishonour of a bill of exchange, promissory note or cheque.

We are also of the view that the Act should not apply where interest is pro-
hibited by an express agreement.

CHAPTER 5

AMOUNT ON WHICH INTEREST CAN BE AWARDED

51. As regards the amount with respect to which the power of the Court
to award interest under section 1 can be exercised, it is to be noted, that it must
be “a debt or sum certain™® This phraseology definitely excludes damages, and,
therefore, the question to be considered is whether damages should be included

in the section.
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3, Para 4.18, supra.

8, Astoprovisions of otherlaw,see discussion relating tos. 1, proviso.

4. E. p. sec the Neogotiable Tnstruments Act, 1882, secfions 30,31,79,80and 117.

5, As to “‘sum cerlain’’ see para 5.5, infra. ‘
4—1LD(ND)75
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5.2, It may be noted in this connection, that in England, the law on this
pomt- was amended in 1934.  The current statutory prowision in  England is
quoted again® below, for ready reference :—

“3, Power of courts of vecord to award interest on debts and damages.—(1)
In any proceedings tried in any courl of record for the recovery of any
debt or damages, the court may, if it thinks fit, order that there shall be
included in the sum for which judgment is given inicrest at such rate as it
thinks fit on the whole or any part of the debt or damaves for the whole
or any part of the period between the date, when the cause of action arose and
the dute of the judgment:

Provided thar nothing in this section—
fa) shall authorise the giving of interest upon interest, or

(b) shall apply in relation to any debt upon which interest is payuble as of
right whether by virtue of any agreement or atherwise, or

(cy shall affect the damages recoverable for the dishonour of a hill of ex-
change.”

This sub-section replaces the provisions in sections 28-29 of the Civil Pro-
cedure Act, 1833, In some respects, the repealed provisions were, perhaps, wider
than those enacted’ in this sub-section, but, in relation to actions in tort, the re-
pealed provisions were certainly narrower, being limited to authorising interest
by way of damages for trover or frespass. 'The new provision permits the award
of interest on any award of damages for any tort, subject only to the discretion
of the courtt

We think that the English provision,’ allowing interest on damages, is sound
in principle, and should be incorporated in our law, to the extent indicated be-
low— '

{2 In so far as this section of the English Act relates to inierest on debt
or damages for the period Sefore the filing of the suit, the necessary
reform. for allowing mterest on debts not falling, at present, within sec-
tion 1. that is. on damages. should be made by adding a provision in
the Act.

(b Tn su far as the period after the filing of the suit is concerned, the matter
pertains to section 34 of the Code of Civil Procedure, 1908. That section®
appears to be comprehensive enough fo pllow the award of intcrest on
damages, for the period affer the institution of the suit’

5.3, Apart from this specific question of damages, ceriain other points may
be considered as to the denotation of the expression “debt”. The meaning of
the expression “debt” in a statute often depends on the comtext. Even in the
same statute —e.g., the Bankruptey Act.—what may be a ‘debt’ for one purpose
in bankruptcy may not necessarily be so for another purpose.”

§4. The ancient common law meaning of “debt” was limited to causes of
action which were enforceable in an action of “debt”, such as those arising on
bonds, notes, and other express promises to pay' quanfum meruit and quanium
valebat. Undoubtedly. the Interest Act is intended to include such causes of

1_ Section 3(1), Law R:rf;rm(Misc-ellaneous Provisions) Act,1934.

% Seeglso para 4.3, supra. .
2. Re Fine Industrial Commodities, Lrd., (1955} 3 All E.R. 707. 709; (1256} Ch. 236, 261 (per Vaisey, 1.}

A, Carr v. Boxalf, (1960) 1 All E.R. 495.
5, Section3,Law Reform (Miscellaneous Provisions) Act, 1934 (24 and 25 Geo. 5, Ch. 41).
s, Bhagwaent v. Gangabisan, A.LR. 1940 Bom. 365.
7, As to interest on damages in generzal, see—
(2} Dominionof India v. A.LR. Ltd., ALR. 1952 Mag. 32;
(b) Arjunsa v. Mokanlal, A.LR. 1937 Nag. 345.
». Seepote, “Meaningof ‘Debt’ in Bankruptcy”’, (1949) 208 L.T. Journal 302.
s, Raborg v. Peyton, 2 Wheat, 385, 4 L.Ed., 268,
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action, But il s not confined 1o such causes of action. ie.. to demands enforce-
able in actions of “debl”. Lord Coke,' referning 1o the statute of Merton?®, said®,
“Drebitum sipmifisth not enly dobt, Tor which an action of debt doth lie, but there
in this angient Act of Parliament, iU signifieth peneraily agy dury to be yieided

wopaid... .

5.5. AL common daw, if @ creditor wished io mvoke the cowrcihve power of  Action of “debt”’,
the stalc 10 recover goods wrongfully detained, he had to procesd through the
action of debt ar detinuz? The remedy {o recover money secuwred by deed was
the action of “debi™. il retained ils essentinl form ynd characler through the
whale fistory of common faw procedure, so long us the forms of action were
preserved at all,

An action of debl might also be brought’, without proof by deed, for such
thinzs as money lent, or the price of poeds soid and delivered, und an action of
detinue (which was but a species of debt) for chattels bailed, the cause of action
being still ot any promise by the defendant, but his passession of the plaintifl's
maney (so it was conceived} or gaods.

Delinue proper luy only for specific chattels: a claim for delivery of goods
Aot yet identified was “debt in the detiner™.

56, Bui the writ for debt was a writ of right for chatiels, —an action not {o
enforce a promise. but to get something conceived s dready belowging lo the
plaisiff: it was called an action of property as late as the Restorafion. A pro-
miise, where it was operative ai all, operated not by way of obligation bu! as a
grant of the sum espressed” 1n Edgoomb v. Deel it was poiled out that con-
tracts of debt in this sense are “reciprocal gramts.”

57 Later, an aclion of debt, coutd be on any consideration executed pro-
vided the shm be higuidaied. On a comtract for the sale of either goods or land
also. an action may be maintained for fhe price before the goods sree delivered
or seisin given of the tand.

Neveriheless, the position remained that on suformal executOry agreements
there was, in general, no remedy in the King's Courts.?

58, In this connection, the history of contract is of interest. It has been ob-  History of contract.
sarvad™ 1hat the development of confract can be divided into threc stages. which
correspotd ¢t the history of ecomomic and legal institutions of exchange.”  1n
the first siage, all exchagge is instantansous. and therefore, “involves nothing
correspanding (0 ‘contrect’ ig the Anglo-American sense of the term.  Bach party
becomes the owner of a pew thing. and his rights cest, nat on 4 pronuises, but on
property” "

In a second stage, “exchange first ussames a coniraciual aspect when 1t [
left half-completed. so that only an obligation on one side remains”,  The “third
and finad stage n the development orcurs when the executory exchange bicomes
enfurceuble”,

. MiHer v. Rpberdion, [re247155, 243, 248: 69L. Ed. 265, 27k
i Satute of Merton {413, 3235}
2, Coke, Instiiutes, Vol 2, page 80 cited in Miflze v. Robzresw, (18243 69 L. Ld. 265, 271,
s, Seefa)T. Plusknett, A Concise History oFthe Commnon Law, (1956) 367-169,
11 Heldsworth, History of English Law, ¥ol. 3, pages 264-285.
b, glacknett, & Concise History of Comumon Law (1948), pages 362 and 369,
4 Pallock & Maidand, Hist. Eng. Law Yol 2, page 270.
7§ Hary. Law Rev. 199,
3, Edgoonih v. Dee (1070] Vaughat page 121
¢, Ames, *Parol Contracts priot o Assumasit,”” 8 Harv., Law Rov, 2352, rosciated i Eviays (o Anzle-Anerican L egal

tlistory, Yol 3, page 304,
1o, Wartor Horwitz, “History of Contract” (March 1974} 82 Hatvard Law Review, pages 917,919

., See . (a) L. Fuller & M. Bisenberg, BasicContrant Law,((971) pages §21-22;
{b) F. Kessler & G- Gilmere, Contracts { 1270}, pages 27-28,
12, 1, Fuller & M. Eiseaberg, Rasic Contract Law, {1972), pages {21-122.
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The evolution and expansion of the writ of “debt”, as outlined above, broad-
Iy proceeds on the same lines,

5.9. Reverting to the Act, we may stale that there appears to be some
conlroversy on the question whether a debl pavaeble i Lind is a ‘debt under the
Act. The Bombay High Court takes a narrower view on the subject.! while the
Mudras view is wider® On principle, there does not appear to be any reason why
debls payable in kind should be excluded. We, therefore, recommend a clarifica-
tion for the above purpose, adopting the Madras view.

_5.10. The word “instrument™, in section 1 of the Act covers a decree, ac
cording to judicial construction.” On this point no change is necessary,

5.11. As to the expression ‘sum cerlain’ used in the main paragraph of sec-
tion 1, there seems to be considerable uncertainty about its exact scope. English
casas on the corresponding statute of 1833 (now repealed) lay down that it is
immaterial how the sum becomes certuin, the sum being vertain when ascertained
uttder the written instrument* However, this expression docs not seem to cover
4 case where the sum is liable to subsequent adjustment; it must be a certain sum
which is due absolutely and in all events from one party to the other, though it
may naot come strictly within the expression ‘debt’®

We are of the view that these words are unnecessary,  All that is covered by
the expression “sum certain™ would be covered by “debi™ as it is understood at
the presenl day. Moteover, since we are recommending the addilion of a provi-
sion for interest on damages, these words would create confusion.  As the same
time, “debt’” does not include an upascertained sum, and that could be brought
out,

5.12, Having considered the meaning which the expression “debt” should
bear in the Act, we are of the view that it would be useful o provide that a
“debt” means a liability for an ascertained sum of money and the words “sum
certain” should be omitted. We recommend accordingly,

5.43. The award of interest on an amount is discretionary under the present
scelion.  In general, we do not propose to disturb this scheme, even after the ad-
dition of damages. However, where damages are awarded for death or personal
injuty, interest should be awarded under section [, uniess there are special reasons
to the contrary. Such a provision has been made recently in England® and we
recornmend that it should find a place in our Act also, being a salutary one.

5.14. There should be no intetest on inferest. 1t may be so expressly pro-

vided and we recommend accardingly.

CHAPTER 6

RATE OF INTEREST AND DATE OF COMMENCEMENT

6.1. In this Chapter we deal with the rate of interest.” and the date of com-
mencement of the running of interest’

1 N;rayun v.iNa-grzppa, (1310) 12 Bom.Law Repotrter 831,
¢ Govindan Nair v. Cheraf, (1913) LL.R. 3§ Mad. 464.
8, Savitribai v. Radhelishan, AJLR. 1938 Nag. 42 (Dedree creating chargs for mainienance).

1, (a) Cuake v. Ross, 44 L.). C.P. 315;
(b} Hitiv. South Stafforehire Raifway, LR, 18 Eq. 154.
(¢) Ward v. Eyre, 49 L.1. Ch. 659 (Jessel, M.R.)

®» = W o

. London, Chatham & Dover Railway v. South Eastzra Raitwap, (1893 A.C. 429 (H.L.).
. Section 3(1A), Law Reform etc. Act, 1934, as inserted by section 22, Administration of Justice Act, 1969 (c. 53).

. Para 6.2. and 6.3., infra.
. Para 6.4., infra.
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6.2. As regards the raie of inlerest, there are, theoreticully speaking, several
alternatives possible. The rate could be fixed in the statute. Or, the maximum
ratc could be fixed by statute, but, within the maximum, a discretion could be
given lo the court. Or, the rate could be described in terms of the current rate.
We may note that under section 1,' the rate of interest is, in effect, in the discre-
tion of the court, subject to its not cxceeding the current rate. We are of the view
that the rate should be left to the discretion of the Court, so that it can deal
with each case in the light of its circumstances, and do substantial justice, In view
of what is stated above, we do not reccommend any change in this regard.

. 63. We may now refer to another point which is relevant to the rate of
nterest.  In England, the following provision® has recently been added in section

3 of the Act of 1934 —

“(iB)} Any order under this seclion’ may provide for interest (o be calculat-
ed at different rates in respect of different parts of the period for which interest
i5 given, whelher that period is the whole or pact of lhe period mentioned
in sub-section (1) of this section.”

We have considered the need for making a similar provision, but have come
to the conclusion that it is not necessary. Such a discretion may be suid o be
1mphtélt in"the formula employed in section 1, and an express provision js not
needed,

6.4. As regards the date of commencement of the running of interest, the
present law, in substunce, is thal interest is to commence from the time when
the debt or sum certain s payable by virtue of a writlen instrument; or, if the
debt or sum certain is “otherwise” payable, then from the time mentioned in a
written demand. The word “otherwise” has come up for judicial comstruction.*
It has been held’ that where the principal sum is not payable at a certain time,
inferesy on such sum is payable from the date of the written demund. referred to

in the sectjorL.

6.5, This part of the section requires some examination. Under the present

section, the position, as we have already staled’, is this—

{a} In the case of a debt or sum certain payable at a certain time by virtue
of a wriiten instrument, the interest can run from the date on which the
debt or sum certain is payable.

{b) In other cases, interest can run from the date menlioned in the notice
of demand of interest.

The first case creates no problems. The second case requires some discussion,

We may note that in the English Act, the date of cause of action is adopted
as the possible date for the running of interest in afl cases.”

6.6, We have examined all aspects of the matter, and, in particular, the
question whether the cause of action should be substituted, as in England, as the
starting point®, After careful consideration, we have come to the conclusion that
except in the case of a debt payable by virtue of a written instrument at a certain
time, it is the notice of written demand of interest which should be crucial, as at
present. Where 4 definite dute is not fixed in writing® for the payment of a sum,
justice requires that a person who has failed to perform a monetary obligation
{whether in debt or in damages) should, in cases falling under section 1, main
paragraph, be given notice, by the creditor or person entitled to damages, of the
intention to claim interest, so that the person liable may stop the negotiations

25
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. Existing section 1.

. Section 22, Administration of Justice (C. 58).

. Fopr the Act of 1934, seepara 5.2., supra.

. See also discussion as to the amoeunt on which interest can be awarded.

. Pravince of West Beaga! v. Basamt Propertizs, A LR, 1966 Cal. 36.

. Para 6.5, supra.

?, Section 3. Law Reform (Miscellangzous Provisions) Act. 1964,

*, Para 6.4., supra.

¥, The requirement of writing merely a 1ds to the certainty of the date of payment.
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which he might have undertaken or examination of the facts of the case or legal
consultation, and pay the principal amount, if he so chooses. The notice of de-
mand serves iwo purposes. namely,

{(a) re-asserting the claim for the principal, and
{b) notifying the desire of the claimant for interest.

Moreover, there is a practical advantage in giving a notice of demand. [t
uvoids disputes as to the date of breach of contract or dute of commission of tort,
where the claim for the principal amount is relalable to breach of contract or
tort. The notice seeks to identify a particular point of time, for these events. In
cases where the cause of action is based on any omission or failure rather than
on a positive act, this aspect becomes of particular importance, because it is often
difficult to locate the point of time of the omission or failure. There is, thus, ob-
vious convenience in having a definite date.

6.7. What we have said above agrees, in substance, with the section as it
now stands and, therefore, in the main paragraph of section 1, the commencement
of the runnming of interest will be from the date mentioned in the demand, except
where the sum is payable by written instrument at a certain time.

CHAPTER 7

SECTION 1. PROVISO—INTEREST NOW PAYABLE BY LAW

7.1. So far, we have considered the text and case law rclating to the main
paragraph of section | of the Act. We now proceed to deal with cases which, at
present, fall outside the main paragraph. For this purpose. the proviso to section
| is material, It reads thus:

“Provided that interest shall be payable in all cases in which it is now pay-
able by law.”

This cryptic provision, which merely refers to cases where interest is “now
pavable by law”, cannot be applied unless one conducts independent research to
find out in what cases interest is “now pavable by law™. It would, therefore, be
desirable to include expressly in the section at least the imporiant cases in which
interest is “now payable by law”. Experience shows that when this question
arises, considerable legal research has to be undertaken, resulting in expense and
waste of time. Many of the reported decisions relating to the Proviso have gone
up to the Supreme Court, and, having regard to the fact that the number of such
decisions is not inconsiderable, an attempt to codify the propositions laid down,—
at least in some of the important decisions—would be worthwhile.

7.2. Broadly speaking, courts have, in cases decided in reliance on the pro-
viso to section 1, awarded interest where the equity of the case so required. For
example, where immovable property is purchased or acquired, and the price or
compensation {as the case may be) has not yet been paid, there is readiness to
award interest. Same is the position where there is a fiduciary relationship.

7.3, The Supreme Court has observed', with reference to the words “interest
shall be payable in all cases in which it is now payable by law”™, occurring in the
proviso to section I, that the proviso applies to cases in which the courts of Equity
exercised jurisdiction to allow interest.

Explaining the object of the proviso, the Privy Council has said® that it ap-
plies to cases in which the Court of equity exercises jurisdiction to allow interest.

1. Mahabir Prasad v. Durga Dwit. (1961) 3 S.C.R. 639; A.LR. 1961 5.C. 990,
3 B.N. Raly Ceo. v. Putanji Raruji, ALR. 1938 P.C. 65, 67, 79.



The Interest Act, 1839

74. The proviso is, thus, of considerable juristic interest. There is a very

clear statement of the principle by Sir Robert Phillimore, in The Northumbria!
Distinguishing the authorities cited in support of the proposition that the right
to award damages depended solely on the Civil Procedure Act, 1833, sections 28
and 29, and that ihe Admirally practice was erroncous as being at variance with

the

common law bath before and since the passing of the statute, Sir Robert

Phillimore said:-—

“But it appears to me quite a sofficient answer to these authorities to say,
that the Admiralty, in the exercise of an equitable jurisdiction® bas proceeded
upon another and a different principle from that on which the common law
authorities appear Lo be founded. The principle adopted by the Admiralty
Couri has been that of the civil law, that interest was always due to the ob-
ligee when payment was not made, ex more of the obligor ; and that, whe-
ther the obligation arose ex confractn or ex delicto.”

7.5. A similar approach is illustrated by a Nagpur case wherc it was

stated

can

"We are of opinion that we are exercising equitable powers in maintenance
cases wherc a charge has been created by a decree.”

7.6, The important cases in which interest is payable by the rules of equity
be thus enumerated® :

{1} Money obtained by fraud or retained by fraud can be recovered with
interest.S-$

(2) Interest may also be recovered in equity in some cases where a particular
relationship exists between the creditor and the debtor, such as mortgagor
and mortgagee, obligor and obligee on a bond, executor and beneficiary,
principal and sub-agent, principal and surety, trustee and cestui que frusi,
and wendor and purchaser.

Imterest may be recovered on arrears of annuities where there has been mis-
conduct or improper delay in payment,

{3} Interest is allowed on pecuniary legacies not paid within a certain time’
As regards annuities, the position is as follows —*

“The general rule of the Court is, that arrears of an annuity do not camy
interest. In the older cases an exception was sometimes made in favour of
the annuitant where the annuity was a provision for a wife or a child. Lord
Hardwicke acted on this principle in Newman v. Auling® But in Few v.
Lord Winterton,® Lord Thurlow repudiated this as a ground of decision ;
and his view of the law has, as I conceive, ever since been treated as sound
and satisfactory.

The cases in which, in later times, the Court, in the absence of express con-
tract, has allowed interest have been confined to those where the annuitant
has held some legal sccurity which, but for the interference of the Court, he
might have made available for the obtaining of interest; or where the accu-
mulation of arrears has been occasioned by the misconduct of the party
bound fo pay. In this case contract is out of the question ; and as the annui-
tants certainly held no legal security, the only question is, whether the great

27

Juristic importance.

English  law—fraud
and other equitable
considerations,

. Emphasis supplied.
. Sitaram v. Warmurad, A TR. 1948 Nagpur 49,50 para 6.
. Halsbury, 3vrd Ed. ¥pl. 27, pages ? and 10, para 9.

. For Indian Cases on fraud, see Appendix.

. Halsbury, 3rd Ed. YVal. 16 (Executors), pages 327, 328, 379, 330.
8. Torre v. Brown, (1855) 5§ H.L.C. 555,578.

Y, Newman v. Auling, 3 Atk. 579.

¥, Few v. Lord Winferton, 1 ¥Yes. Jun. 451,

Noa e ok W owewm

. The Northumbria, (1869) L.R. 3A. & E. 6, 10,cited in The Rerwickshire, (1950) 1 All E.R. 699, 702,

. Johnson, v. N. (1904) A.C.817, 822 (P.C.) (Lord Mcnaghten). (See also para 7. 94, {nfra).
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accumulation of arrears can be attributed to the misconduct of the owners
of the property charged. It is distressing to think for what an excessive
length of time the rights of the parties interested in this estate have remained
unsettled. But on the best consideration of the facts, [ am umable to fix
the blame of delay on those who were to pay the annuities rather than on
those who were to receive them.”

7.7. The fundamental quesiion, however, to be considered is, whether, where
there are special circumstances creating an eqguity, it is still necessary to deal
with the matter on a level of discretion to be exercised in each individual case,
or whether the emphasis should not be shifted to the other side, that is to say,
where a monetary claim has arisen in certain special circumstances, interest should
not, prima facie, be ¢laimable unless there are special reasons to the contrary.

7.8. Having carefully considered this aspect of the matter, we have come to
the conclusion that it would be just and fair to provide for certain particular
situations, without, of course, impairing the generality of the power preserved by
the provise. A few important sitvations are, accordingly, considered below.

79, In the case of security deposits, if a demand for interest is not made,
interest is not recoverable at present.! We are of the view that the position in
this regard should be altered. Now-a-days, deposits are often taken for the per-
formance of contractual or statutory obligations, and it is but fair that interest
from the date of deposit should be allowed on such deposits by an express statu-
tory provision. A specific provision on the subject is desirable.

7.10, Where there is a fiduciary relationship, interest should be allowed by
a specific provision.

711, Interest should also be payable where money is obtained or retained
by fraud by a specific provision. This, in fact, is the present position, under
the case law. For example, the Supreme Court made the following observations
in Trojan & Co. v. Nagappa Chettigr -

“We think it is well settled that interest is allowed by a court of Equity in
the case of money obtained or retained by fraud. As stated in Art. 423 of
Vol. 1 of Halsbury, the agent must also pay interest in all cases of fraud and
on all bribes and secret profits received by him during his agency.”

The Supreme Court quoted with approval the judgment of the Privy Council
in Johuson v. Rex, where it was held:*

“In order to guard apainst any possible misapprehension of their Lordships’
view, they desired to say that in their opinion there can be no doubt what-
ever, that money obtained by fraud and retained by fraud can be recovered
with interest, whether the proceedings be taken in a court of Equity or a
Court of law, or in a court which has jurisdiction both equitable and legal.”

It would be useful to insert an express provision on the subject,

7.12, It has been held that where a claim for dower® or maintenance® is de-
creed, it is in the discretion of the eourt to award interest on the amonnt till the
recovery of the amount. We think that in such cages also interest should be
specifically provided for.

This concludes discussion of the important situations which fall under the
proviso and which should be dealt with specifically. 'We shall now discuss a few
other situations.

L Sheikh Mahteb v. Dharamsae. A LR. 1944 Nag. 330, 332, 333,

%, Cf The English Law, summarised inpara 7.3., supra.

¥, Trojan & Co.,v. Nagappa Chettiar, A LR. 1953 5.C.235, 240,

4, Johnsop v. Rex. (1904) A.C. 817 (P.C.)

8. M. Mainuna Begam v. Sharafar Ullah, A.T.R. 1931 All 403 (D.B.}
®. (a) Shri Nathji v. M{. Poana Konwar, A.LR. 1935 All 239 (D.B.)
(b} Saraswati Kuer v. Sheraratan Kuwer. AJJ.R. (934 Pat.99 (D.B.)
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7.13. It has been held® that in case of detay in payment of compensation to
the insurer under section 16 of the Life Insurance Corporation Act, 1956, the
insurer is entitled to interest. This situation need not be specifically dealt with,
the case being of an isolated nature.

7.14, The guestion of interest on rent payable by a tenant to his landlotd
has come up more than once before the courts, and the current view seems to be
that if the case does not fall within the Imterest Act, such a claim cannot be
allowed.® No amendment is needed on this point.

7.15. Interest may also be recovered in equity in some other cases ; for ex-
ample, where a particular relationship exists between the creditor and the debtor,
such as, mortgagor and mortgagee, obligor and obligee on a bond, executor and
beneficiary, principal and agent, principal and surety, trustee and cestui que trust,
vendor and purchaser, or in the case of arrgars and annuities. These cases need
not be provided for by specific provisions. The general provision in the proviso
to section 1 will continue to take care of them.

7.16. We have enumerated above the situations where interest should be a
matter of right, in the sense that it should be awarded unless there are reasons
to the contrary. We shall indicate, in due course, the precise amendment to be
made® in this regard. We may, at this stage, sum up the situations as follows :—

(a) where money or ather property has been deposited as security for the
performance of an obligation imposed by law or contract, from the date
of the deposit ;

(by where the obligation to pay money or restore any property arises by vir-
tue of @ fiduciary relationship, from the date of the cause of action ;

(c) where money or other property is obtained or retained by fraud, from
the dare of the cause of action ;

(d) where the claim is for dower or maintenance, from the date of the cause

of action.
\

7.17. This concludes consideration of points of substance as to the power
to award interest under the proviso. We now deal with a verbal point arising
from the words “now payable by law™. We are of the view that the word “now”
should be omitted from the proviso. The word is confusing, and, from the point
of view of drafting, inaccurate. We, therefore, recommend its deletion.

We also recommend that the words “enactment or other rule of law or usage
having the force of law” should be substituted for the word “law”, in this part
of the proviso.

CHAPTER B

SUMMARY OF RECOMMENDATIONS

8.1. We have concluded our consideration of the Act. We summarise below
the recommendations made by us in various Chapters of this Report.
(1} The preamble to the Act should be deleted.}

(2) The territorial extent of the Act should be widened so as to cover® the
whole of India, except the State of Jammu & Kashmir,

{3) The Act should be so re-drafted as to ensure that it applies also to pro-
ceedings other than civil suits.®
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A written' instrument should not be necessary before interest can be
claimed under the Act, if the other conditions are satisfied.

The Act should be re-drafted to make it clear that it appliss cven where
a suit merely for interest is filed

The Act should not apply to— _

(@) cases where the right to inferest is separately conferred by law or
contract, or '

(b} i:;lterest on dishonour of a bill of exchange,' promissory note or
cheque.

The Act should not apply where interest is prohibited by an express
agreement.*

Interest under the Act should be awardable on damages also.t
“Debt” should be defined in terms of an ascertained sum of money”

It should be made clear that debts payable, in kind are also within the
Act.]

The expression “sum certain™ should be deleted?

For damages for death or personal injury award of interest should be
mandatory, unless there are reasons to the contrary.’

Interest on claims for dower or maintenance should be specifically pro-
vided for ‘ :

Interest on deposits required by law or contract should be specifically
provided for.” : )

Inicresi on money or property obtained or retained by fraud should
bz specifically provided for®

Interest should be specifically provided for where there is a fiduciary
relationship.®

CHAPTER 9

RECOMMENDED AMENDMENTS

Tn the light of the above discussion, we recommend that in the Interest

Act, 1839, a provision" regarding territorial extent of the Act should be inserted
as follows: It will have to be numbered as section 1, and the present section 1

should be re-numbered™ as section 2 :—

i{l.

Kashmir.”

This Act extends to the whole of India except the State of Jammu and

. Para 4.6, swupra.
. Para 4.21 and 4.22, supra.
. Para 4.22, supra-
. Para 1.23, supra.

. Para 5.2, supra.

. Para 3.2A, supra.
. Para 5.9, supra.

. Para 5.12, supra.
. Para 5.13, supra.
. Para 7.12, swpra.
. Para 7.9, supra.

. Para 7.10, szupra.
. Para 7.8, supre.

. Para 3.4, supra.

. Para B.2, supra.
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9.JA. The preamble to the Act should be deleted.’

9.2, Section I should be replaced by the following sections: —

“2. (1} In any proceedings for the recovery of any debt or damages or in
any proceedings in which a claim jor interest in respect of any debt or dama-
ges already paid is made, the court may, if it thinks fit, allow interest to the
person entitled to the debt or damages or to the person making such claim,
as the case mmay be, at a rate® not cxceeding the current rate of intewest, for
the whole or part of the following period, that is to say,

{a) if the proceedings relate to a debt payable by virtue of some written
instrument at a certain time, then from the date when the debt is pay-
able o the date of institution of the proceedings ;

{b) if the proceedings do not relate to any such debt, then from the date men-
tioned in this regard in a written notice given by the person entitled or
the person making the claim to the person liable that imterest will be
claimed to the date of institution of the proceedings:

Provided that where the amount of the debt or dumages has been
repaid before the institution of the proceedings, interest shall not be al-
lowed under this section for the period after such repayment.”

(2) Where, in any such proceedings as are mentioned in sub-section (1),—

(a) judpment or order is piven jor a sum which, apart from interest on da-
mages, exceeds four thousand rupees, and ’

(b} the swm represents or includes damages in vespect of personal injuries
to the plaintiff or any other person, or in respect of a persow’s death,

then, the power conferred by that sub-section shall be exercised so as to include
in rhat sum interest on those damages or on such part of them as the court con-
siders appropriaie for the whole or part of the period from the date mentioned
in the notice ro the date of institution of the proceedings, unless the court s
satisfied that there are. special reasons why no interest should be given in respect
of those damages.

(3) Nothing in this section shall apply in relation to—

(a) any debt or damages upon which inferest is payable as of right, by virtue
of any agreement, or

(b) any debt or damages upon which the payment of interest is barred, by
virtue of an express agreement, .

(4) Nothing in this section shall affect—

(@) the compensation recoverable for the dishonowr of a bill of exch-
ange,” promissory note or chegue ;

{(b) the provisions of rule 2 Order 2 in the First Schedule to the Code of
Civil Procedure, 1908 )
(5) Nothing in this section shall empower the court to award interest Kpon
interest.
Explanation.—In this section,—
(a) “cowrt” includes a tribunal and an arbitrator ;

(b) ‘debt’ means any liability for an ascertuined sum of money, and includes
a debt payable in kind, but does not include a judgmeny debt :

(c) ‘personal injuries’ includes any disease and any impairment of a person’s
physical or mental condition.

3

Recommendation.

Recommendation re-
lating to section 1.

I:xisting  section 1,
main paragraph.

{New)

(New)

(Mew}

[New)

(New)

{New)

(New)

(Mew)

(New)
{New)

1. Para 2B.1., supra.
*. Alternative draft for rate— “at such rate as the court thinks fit”.
¥, The various sxvings can be combined, if so desired.



32

Existing section [,
Proviso.

{MNew)

ey

{New)

The interest Act, 1839

3. {1) Notwithstanding anything contained in section 2, interest shall be pay-
able in all cases in which it i «...vveevesenensse... payable by any enactment or other
yule of law or usage having the force of law.

(2} Notwithstanding as aforesaid, and withowt prejudice to the penerality of
the provisions of sub-section (1), the court shall, in the following cases, allow
interest from the dute specified below in eqgch case to the date of institution of the
proceedings af sich rate as the court may consider reasonable, unless the court is
satisfied thai there are special reqsons why interest should not be allowed—

(a) where money or other property has been deposited ay security for the
performance of an obligation imposed by law or contract, from the date
of the deposit;

(bt where the obligation to pay money or restore gny properly arises by
virtue of a fiduciary relationship, from the date of the cause of action ;

* {c} where money or other property is obtained or retained §y fraud, from
the dare of the cause of action

(dy where the claim is for dower or maimtenance, from the date of the cause
of action.

4. Nothing in this Act shall affect the provisions of section 34 of the Code
of Civil Procedure, 1908.”

We would like to place on record our warm appreciation of the wvalpable
assistance we have received from Shri Bakshi, Member-Secretary of the Commis-

sfon in the preparation of this Report.

P. B. GAJENDRAGADKAR Chairman
P. K. TRIPATHI Member
S. 5. DHAVAN Member
S. P. SEN-VARMA Member
B. C.‘NIITRA Member
P. M. BAKSHI - Member-Secretary
New Delhi,

Dated the 21st February, 1974,



APPENDIX 1

INTEREST ACT AND FRAUD

This Appendix deals with selected cases relating to fraud. In Trejan & Co. V.
Nagappa.! the Supreme Court held that interest would be allowed by a Court of Equity
in the case of money obtained or Tetained by fraud. In this case, it was hcld that by
reason of the transaciion brodght about by fraudulent comecealment ol facts with regard
to the purchase of shares in certain companies, the plaintiff paid (o the defendants o
his agents a sum of Rs. 59,000 in cash which he would not have parted with otherwise,
and he also lost the money which stood to his credit with the defendants, The Supreme
Court held that the agents had a large sum of the plaintif with them which they would
not have acquired but for the fraud that they practised on him. The Court held that the
agent must pay interesl in abl cases of fraud and on all bribes and secret profits received
by him during his agency.

This case was followed by the Patna High Court.? In the Patna case, money was
entrusted to the defendant for a particular purpose at a fime when the defendant was
svorking as an employee of the pfaintif. The defendant was found to have wrongfully
and illegally retained that money which was entrusted to him. The court purporting to
apply the principle in the Trojan case held that the plaintiff was entitled to the money
50 ent:rgsted and the interest thereon, because the equitable jurisdiction of the court was
attracted. )

Commment,—Jt is suggested that, in the Patna case, the defendant did not ger the
money. initially by any fraud though his retention of it was wrongful and Wlegal. So to
this exient, it can be said that by wrongful retention of money interest would become pay-
able. The Patna case seems to have extended the principle in the Trojon case that interest
is payable where money is obtained by frand to cases where monev i3 wrongfully or ilie-
gally retained.

In ong old Madras case,* the Madras High Court has held that any money obtained
by fraud can be recovered with interest under the law. In this case, A and B were two
brothers who jointly advanced a sum of Rs. 1,000 on a mortgage. In October 1901, A
realised Rs, 1000 from the mortgagor in full satisfaction of the debit, without the know-
ledge of B’s representative C. In 1906, at the time of division between C and A, the
Jatter fravdulently misrepresented to him that the mortgage was stil ouotstanding. In
Decernber, 1908, C became aware of the fraud, and, in 1909, sued fo recover from A half
of the sum which was due from the mortgagor when A realised the debt irom the mort-
gaﬁ. It was held that C was entitled to a decree for Rs. 500, being the amount actually
collected by A, with interest from the beginning of 1906 till December 1908 and from
the date* of the suit till recovery.

Comment.—It_is not clear why interest was not allowed for the period from December
1908, when plaintiff became aware of the fraud to the date of the suit?

APPENDIX 2

. PROYISIONS REGARDING INTEREST IV SOME LABOUR LAWS
Workmen’s Compensation Aet, 1923

Section 4A(2) provides for simple interest at the tate of 6 per cent per apnum on
<ompensation not deposited by the employer within one month if the other conditions of
the section are satisfied.

The Poyment of Wages Act, 1936

Section P, () and (ff)—These deal with deductions from the wages of an employed
person—
(f) of advances of whatever nature (including T.A. and conveyancs allowance) agnd
the intevest due in respect thereof ;

(M of lcans made from any fund constituted for the welfare of labour in accordance
“}lth tules approved by the State Government and the inferest due in respect there-
of ;

() of lcans granted for house-building or other purposes approved by the State
Government and the interest due in respect thereof.

L, Trojen & Co.v. Nagappa, A.L.R., 1963 8.C. 645.
*. Jaggennath Singh v. Narayan Sarogi ALR. 1955 Pat.  300.

*, Avanchea Lakshminarasamma v. Lakshapmma, {1913) 21 Ind. Cas. 294 (Macras High Court}.”

+. Pate of the suit appears to be in 1909.
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The Coal Mines Proyldent Fund and Bonus Scheme Act, 1948

Scction fO0F —Where an emplover makes defanlt in the payment of any contributiom
“of bonus or any damages under this Act, the Central Goverminent may recover’ from such.
employer damages not exceeding 25% of the amount of arrears.

The Employees’ Provident Fund Act, 1952

Section [4B—Whete an employer makes default in payment of any contribution to
the fund or in the payment of any charges, the appropriate Government may recover from.
the employer such damages, not exceeding 25% of the amount of arrears from the em-
ployer as 1t thinks fit.

The Personmel Injuries (Compensation Insurance) Act, 1963

Section 7 deals with the amounts 1o be paid as compensation under this Act. This.
does pot include any interest on the amount.

The Payment of Bonus Act, 1965

Section 2f—Where any money is due to an employee by way of bopus from his em-
ployer under a settlement or an award or agreement, the employee may make an applica-
tion to the appropriate Government for the recovery of the money due, and if the Govern-
ment is satished that it is due, it shall issne & certificate for that amount to the Collector,
who can tecover the same as an armear of land revenue. :

There is no mention of interest in this section.

The Payment of Gramity Act, 1972

Section 8—Recavery of gratuiiy—-If the amount of gratuity payable under this Act -

is mrot paid by the employer, within the prescribed time to the person entitied thereto,
the controlling authority shall, on application made by the aggrieved person, issue a certi-
ficate for that amount to the Collector, who shall recover the same, topether with com-
pound interest thereon at the rate of 9% per annum from the date of expiry of the pres-
cribed time, as arrears of land revenue and pay the same to the person entitled thereto. -

GIPN—51—1 L.D. (N.D.{7£--8-§-75—2.000



