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My dear Minister,

I have great pleasure in forwarding herewith the Sixty-fourth Report
of the Law Commission on the Suppression of Immoral Traffic in
Women and Girls Act, 1956, The opening paragruph of the Report will
explain the circumstances under which the Commission took up this Act
for study.

Thig is the third Report of the Commission after it 'was reconstitu-
ted on the 1st of October, 1974.

Having regard to the nature of the subject and its importance, the
Commission first made a preliminary study ol the subject, ard framed a
Questionnaire in order to elicit views. This Questionnaire was sent to
the Ministries concerned, the State Governments, the High Courts, Bar
Associations, and other interested persons and bodies, including the
Central Bureau of Correctional Services. The replies received in response
to this Questionnaire were carefully considered by the Commission. A
draft Report was then prepared by the Member-Secretary, P. M. Bakshi,
for discussion; it was duly circulated to the Members and. after full
discussion the Commission decided to make its recommendations for the
amendment of several provisions of the Act. Accordingly, the draft was
finalised incorporating the agreed recommendations. That is how the
Report has taken its present form.

I may point out that the provisions of the Act operate within a
limited sphere. They do not purport to penalise prostitution in general,
but deal with commercial cr open prostitution, In fact, this limited scope
of the Act is consistent with the international Convention on the subject
in pursuance of which the Act was passed. The preamble to the Act,
makes this position clear.

When we took up this subject for our study, we considered two
main issues at the outset. The first was whether, in revising the Act, an
attempt should be made to cover a wider field dealing with prostitution
in general, and the second was whether the proposed revision should
bring within its purview male participants in the act of prostitution.
_After examining in depth the pros and cons in respect of both these
questions, we decided to limit our recommendations in regard to the
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revision of the existing provisions, keeping in tact the Bmited scope of
the Act. Our reasons for coming to this conclusion are explained in our
Report.

I would, however, like to add that, even within the limited scope
of the Act, we have made recommendations which we trust may
rationalise the scheme of the Act and help its effective implementation.
With that object, we have recommended a revised definition of “prosti-
tution” as well as of “protective homes™ and “corrective institutions”.
Consequent upen the redefinition of the two latier expressions, radical
changes have been recommended by us in the operalive provisions ot
the Act.

As you are aware, the present year (1973) has been declared by the
United Nations as the International Women's Year. It seems to us that
the present Report can well be regarded as appropriate, because it seeks
to rescue and rehabilitate girls and women who, owing 1o circumstances
over which they have no control, have failen in the trap of prostitution.
That, in our view, is an important aspect of the work which our nation
ig expected to undertake during this vear for the betterment of the
women’s position in general.

Before 1 conclude, T would like to invile your attertion to the fact
that, in our Report, we have incidentally referred to another collateral
but important matter which needs immediate attentior;, In discussing
the question about revising the Act, one of the problems which we
incidentaily considered was in relation to the children bora to the prosti-
tutes. It is hardly necessary fo emphasise that taking care of such child-
ren is an urgent and important problem which should occupy place of
high priority in our national effort for social reform, Since this aspect of
the matter falls outside the scope of our present inquiry, we could not
make any positive recommendations in regard to it. However, we
thought it necessary to draw the attention of the Government fo this
problem and have very broadly indicated the line of approach which
may be adopied in dealing with it.

Yours sincerely,

(5d.) P. B. GAJENDRAGADKAR

The Honble Mr. H. R. Gokhale.

Minister of Law, Justice and Company Affairs,
Government of India,

Shasiri Bhavan,

New Delhi,
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REPORT
ON

THE SUPPRESSION OF IMMORAL TRAFFIC IN
WOMEN AND GIRLS ACT, 1956

CHAPTER |
INTRODUCTION

1.1. Scope and genesis of the Report—This Report deals with the
Suppression of Immoral Traffic in Women and Girls Act, 1956. This Act
will hereafter be referred 1o as “the Act”. The Commissior. has taken
up the subject, in view of the importance of the Act as a measure of
preventing the exploitation of women and girts for immoral purposss.
The Commission thought that the social importance of the Act justified
its consideration. It may also be mentioned that 2 Committee® was ap-
pointed to suggest amendments in the Act some time ago by the Govern-
ment of India. We shall give our comments on the proposals of the
Committee® at the appropriate place.

1.2, Scope of the revision —As we shall indicate later*, the present
Act is limited in its scope, but we have also considered the question®
whether its scope should be expanded.

1.3. Evil of prostitution-—Prostitution is, beyond doubt, a social
evil. It has been an obnoxious feature of every society. It has been
observed in recent study* of prostitution that” “in a theoretically good
society, where sexual fulfilment ought to be possible as are other kinds
of personal satisfaction, no one would be a prostitute or a client. . .”.
Despite the attempts made from time to time to check it, the evil of
prostitution persists. The Act is one such attempt to check the evil.

Prostitution is also thought of as a threat to the marrizge-family
institution®. “Law-makers are afraid that the delicate threads which bind
society together will be broken if people are fre¢ to engage in sexual
activity for pleasure, Laws, it is stated. are often not enforced adequately
because the police have too many other things to do. Judges also know
that jail will not rehabilitate a prostitute. Nevertheless, laws exist to
emphasise that prostitution is not a socially acceptable form of behavi-
our.”

1 Bee Para 144, infro.

* Para 3-9, infra.

* Tt will e reforred o as ‘“the Committes™.

* Para 3=1 and 5+2 infra,

* Pars 304 ta 3-8, infra.

¢ Charles Winiclk, anthor of the book “The Lively Commeros™ {Quardrangle, [371).
" Publishers weekly {24 May, 1971), Vol. 199, No. 21, page 33,

B g]harlas ‘Winick, a5 quoted in the Poblishers weekly (24 May, 1971), Vol. 11: No 2
page 53,
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Thus, being a threat to the family as an institution, and a means
of exploitation of females, prostitution i a social evil which leads to
social injustice.

1.4.- Constitutional provision—It may be mentioned  that article
23(1) of the Constitution prohibits traffic in human beings. It also pro-
vides that any contravention of this provision shall be an offence punish-
able in accordance with law. Then, article 35(a)(i) of the Constitution
confers on Parliament exclusive power to prescribe punistment for those
acts which are declared to be offences under this Part of the Constitution
(which' includes article 23). Article 35(a) also provides that Parliament
shall, as soon as may be, after the commencemet of the Constitution.
make laws for prescribing punishment for the acts which are declared
to be offences under this Part of the Constitution.

Finally, article 39(f) of the Constitution provides that the State shall,
in particular, direct its policy towards securing that childhood and youth
are protected against exploitation and against moral and material aban-
donment, [t is, therefore, gratifying to note that soon after the com-
mencement of the Constitution, the Act with which we are now con-
cerned, made provisions which seek to carry out the constitutional
provisions referred to above, although the Act purports to have been
made in pursuance of an Intcrnational Convention.'

1.5. The institution of prostitution is the external manifestation of
the failure of man to control his animal will within the limits set by the
institution of marriage. The view of Westermarck and many other
scholars is that the institution of marriage has existed in human society
since time frnmemorial. This is the generally accepted view. In no period
of recorded human history has any civilised society existed,” without the
institution of marriage in some form or another. With the help of this
institution, man hag tried to tame and control his. brutal instincts and
impulses. Tn this attempt, there has been a fair amount of success, but
not full and complete success, because man has not always remained
satisfied with the company of his wife and has sometimes sought the
pleasures of the flesh by straying beyond the limits of the marital wed-
lock, with the result that institutions like prostitution ard concubinage
have existed side by side with marriage since times immemorial. For the
greater good of the family and society, man has tolerated these institu-
tions as necessary social evils. In ancient India, concubinage and prosti-
tution were not unknown. In the Rig Veda Sambhita, there is reference to
the jara (paramour} and his concubine. There were heavenly prostitutes
also. They were known as apsaras and wrvashis. Quite often they were
sent by the king of gods (Indra) and other gods too to entice human
being who were engaged in the practice of austere perances for gaining
knowledge of the Supreme Reality.

1 Para 241, infrn. o
2 {a) Hoebel, Ant-i’ll‘ﬂpo[t)gy {1966), nage A31.

(0) Tashonse. Morals in Evolutian (1957}, o e 135
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The prostitute was known as ganika and veshya, etc. Chanakya
says, “salajja ganikah nastah™ (Shy prostitutes are no good). In the
drama “Mrichha Katika”, it is stated':

“i.ike the pond, creeper or the boat, you, who are a prosti-
tute, vcu (should) adore every person.”

1.6, Rome—The late Professor W. W. Buckland® has, in his
famous book on Roman law, stated: —

“Concubinatus was a recognised connection short of marri-
age, which seems to owe iis legal recognition to the restrictive
legislation of the early Empire on marriage......... [t was en-
couraged by the immorality of Roman women of high rank;
men preferred to contract this union with women of lower class
but higher character......... ,

1.7. Attempts to stop prostitution not successful—Any attempt to
stop prostitution by legislation or by any other means of social control
has always proved abortive. Prostitution has, therefore, been tolerated
as a necessary evil. No country in the world has been able to stop this
institution successfully. Even if the law stops it, then, in some other
insidious and subtle form, it is bound to re-appear in society® and that
may have greater potentiality of destroying the peace in family life and
also in society. The recent institution of call girls secems to be an
instance in poeint.

Hence, instead of banning it totally, the law in every country has
tried to regulate it so that it may be kept within its legitimrate bounds
without unduly encroaching upon the institution of marriage and the
family.

1 {Mrichha Katika).

A AOME AT A

grarfe oF 9= WA |
2 Buckland, Boman Law from Auguséas to Justiuian (1363), page 129,
? See also, para 3-3. infra.



CHAPTER 2
HISTORICAL BACKGROUND

2.1. Brief history of the Act—The Suppression of Immoral Traffic
Act is the first Central Act dealing with commercialised vice in a com-
prehensive manner, and has taken the place of several Provincial or
State Acts' that were operative on the subject in the various States.
Occasion for passing a Central Act on the subject arose when the Inter-
national convention dealing with immoral traffic in wemen and girls
was signed in 1950. But, even in the absence of such a Convention,
uniformity in this respect would have been desirable; and it is, there-
fore, convenient that the law is now contained in a Central Act.

2.2. Early efforts at regulation—During the days of the East India
Company, the Company had regulations dealing with sex offences.” In
1668. the Company Authorities issued regulations against prostitution.
These were known as “Company Commandments”, arnd compliance
with those regulations was strictly required. During the years 1669
and 1677, Governor Anguri issued orders for the control of brothels
and for the prevention of soldiers from keeping wenches and loose
women. This was the first time that brothels came under the purview
of law in the British period. Before the year 1860, there were only a
few Regulations on the subject.

In 1860, the Indian Penal Code was enacted, and sections 372 and
373 of the Code were intended to prevent the inducting in prostitution
of women under a certain age and against their wish. The Contagious
Diseases Act, [868 aimed at compulsory cxamination of common
prostitutes and their dctention in hospitals. till they were cured. This
law proved irksome, and was repealed in 1888. The Presidency Town
Police Acts and District Police Acts made certain acts pertaining
to prostitution penal.

2.3. Developments in the latter half of 19th century—1Tt was during
the latter half of the 19th century that the Government of India took
notice of the evil of prostitution. This was primarily because the Govern-
ment was concerned about the health of the British soldiess who indulg-
ed in the vice. The problem was looked upon more or less as a public
health problem. and also as a law and order problem. Tn 1892.
the ‘British House of Commons apnointed a1 Committee to enquire into
the practice of prostitution in India and also into the spread of venereal
diseases. Tt was found that special arrangements were made for the
supply of women. Medical check vp and secregation till the women
were cured, was the usual practice. All thesc efforts were. however,
not considered adequate. More vigorous steps were, therefore fell neces-
sary.

1 See para 2+2 and 2. 3, infra.
% Based on Encyelopaedia of Rocial Work, (19703, Vol 2, pages 102-103.
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An Act aimed at discontinuance of brothels, known as the East
Bengal and Assam Disorderly Houses Act, 1907, was passed in 1907.
That Act was applicable to certain areas of East Bengal and Assam, and
provided for the prosecution of the brothel keepers with the sanction of
the District Magistrate or on a report of the Chairman of Municipality
or on a complaint of three or more persons living in the neighbourhood.
For verifying facts, the police officers were empowered to inspect such
houses. For some years after this Act, no action of great significance was
taken in relation to this subject.

2.4. Local legislation since 1923—1In 1923, the Calcutia Suppression
of Immoral Traffic and the Bombay Prevention of Prostitution Act
were passed. The Calcutta Act was replaced by the Benga! Suppression
of Immoral Traffic Act, 1930. In 1923, the Province of U.P. enacted
legislation for the suppression of immoral traffic in women and girls.
Punjab followed in 1935, and Mysore in 1936.

Heavy penalties were provided by these Acts for living on the earn-
ings of prostitution, for keeping a brothel, for allowing premises to be
used as brothel, for procuration, for unlawful detention for prostitution,
for importing a female for prostitution and for encouraging or assisting
in prostitution.

Legislation dealing with specific aspects of prostitution may also be
noted at this stage. For example, the U.P. Naik Girls Protection Act and
the Bombay Devadasis Act were passed in 1929 and 1934, respectively.
The Children Act passed in Bombay. Madras and Bengal gave some
protection to boys and girls in moral danger.

2.5. Prostitution in ancient civilisations-—As i1s shown by the dis-
cussion in Chamber’s Encyclopaedia,’ religious prostitution was a feature
of many ancient civilisations, including those of Persia, Babylonia,
Assyria, Egypt and Phoenicia. Among most of these peoples the priests
and priestesses were a special class of prostitutes. In Babylonia, however,
a compulsory single act of prostitution was required of every woman as
part of the worship of the goddess Mylitta. The most plausible explana-
tion of religious prostitution is the belief of the ancients that benefits
would be conferred on any one who had intercourse with a god or with
one of the god’s servitors.?

2.6. First rescue home—Theodora, wife of Justinian, established
the first rescue home for women. Edward Gibbon® attributes Justinian’s
action to his desire to marry Theodora. whose life had been notorious;
but, though, no doubt, she influenced him in the matter, Gibbon con-
cedes her virtue after marriage, and gives her credit for “the most bene-
volent institution” of Justinian’s region,—the rescue home for fallen
women in Constantinople. Though this institution did not succced, it
marks a turning point in the treatment of a class which had never met
with public sympathy before.

! Chambers Encyclopaedia, {1961}, Vaol. 1T, page 257

2 Chambers Encyclopaedia, (1961), Vol. II, page 257.

3 Gibbon, Rise and Full of the Roman Empire, cited in Eneyeolopaedia Britannica, (1965}
Vol. 18, page 598,



CHAFPTER 3
SCOPE OF THE ACT

3.1. Scope of the Aci—three broad categories of offences—A few
observations about the scope of the Act may be made. It is a common
misconception amongst laymen,—and sometimes even amongst lawyers—
that the Act is intended to prohibit prostitution. The Act, in fact, does
not go so far. W deals with prohibition only in some of its aspects. In
the first place, if a person promotes prostitution by another person, and
derives a monetary benefit therefrom, the Act applies.’ Again. if a per-
son exploits women and girls and makes them lead g4 lifc of vice, the
Act is attracled.* Finally, if a person solicits customers for prostitution
in the specific circumstances, he is punished under the Act.® Under sec-
tion 7. for example, prostitution in the vicinity of public places is punish-
ed. In short,*—

() profiting by the prostitution of another person, or
(i) exploiting another person for prostitution, or

(iii) soliciting in a public place etc., are the broad rvategories of
the main oflences created by the Act. But a woman or girt
who offers her body for hire, without soliciting or deing any
of the other acts mentioned in the penal sections, is not
guilty of an offence under the Act. The Act, thus, stops short
of banning prostitution absolutely, and deals with only cer-
tain specified and concrete forms of immoral conduct. The
ultimate object is, no douht, to check prostitution, but the
methods adopted are limited in their scope. The philosophy
reflected in the Act is that the law should stop only where
the vice either assumes a commercialised form, so that public
policy requires its suppression, or appears in a public place,
so that it constitutes a public nuisance. In the absence of
such special features, the mere immoral conduct which is
known as “prostitution™,—and which is defined in the Act
also,"—is not treated as criminal.

3.2. Reasons for narrow scope of the Act-—One could think of many
reascns that account for the present narrow scope of the Act.

The corresponding law in England-—previously, the Vagrancy Acts
and the common law as to bawdy houses, and now the Sexial Offences
Act. 1956 and the Street Offences Act, 1959—has always been narrowly

1 Sections 3 and 4.

? Rections 5 and 6.

? Sectiona 7 and 8,

t For detailed analysis of offences see Chapler §, infra.
& Retion 200 —“prosifntiog™.

G



drawn. The common law punished, as a public auisance, the keeping of
bawdy houses, and the latiing of premises on hire for prostitution, and
some offences were added by the statutes mentioned above. But the
criminal luw in England always steered clear of a total ban on prostitu-
tion. Even the Act of 1959 does not go so {ar. Secondly, it must have
been pressmed by the legislature that a total ban on prostitution may
not be effective. Thirdly, the International Convention on the subject
did not go so far, and as we have already noted, it is on the Interna-
tional Convention that the Act is based.' Lastly. the pre-existing provin-
cial or State Acts were also narrow in their scope.

3.3. Abalition not practicable—There 15, however, a deepsr reason
alsp. Prostitution, though an evil. has been regarded i alimiost all socie-
ties as an unfortunate but a necessary evil. and Indian socisty is no
exception.” Various measures have been adopted from time to time to
check the evil effects of prostitution and to control its undesirable
aspects, but the inarticulate assumption that the law cannet abolish i
effectively, has been the basis of legislation in India as well as in many
other countries. Down from 1837, when the Penal Code was taken up
on the anvil,* to 1956, when the present Act was passed, it has not been
considered necessary to go beyond the provisions which ve find in the
Act.

The Act is, therefore, concerned not with prostitution Htself, but
with the manner in which the activities of nrostitntes and of those asso-
ciated with them which offend agzinst public order and decency, expose
the ordinary citizen to what is offensive or injurious, or involves the
exnloitation of others,

3.4. Question of total prohibition —Theoretically, the question why
prostitution should not be totally prchibited. or restricted more inten-
sively than at present, could certainly be raised.

Such a guestion has, in fact, been raised outside Inclia more than
once, This and similar proposals raise vital guestions as to how far the
law ought to go in regard to interference with the freedom of an indivi-
dual to act in the sphere of sex. As a gencral rule. only behaviour which
causes harm to the individval or to the community should be prohibited
by the criminal law. There is, however, no universal agreement js to
what acts cautse such harm. That the trne obiect of the penal Jaw is to
provide punishment when injury has been inflicted —ordinarilv with
the requisite mens reg,. —is not denied. Rut the question 1o be asked in
making out the bounds of criminalitv would be, what constitutes suffi-
cient injury, and when is the imposition of punishment for causing that
injury justified. The question. therefore, that ariscs again and again is:
What conduct ought to be declared as a crime?

T Targ 2+1, supra,
* See Para 17, supea,
3 The Penal Code was acufn(Ty passed in 1847,
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3.5. Two views as to drawing the line—This nccessarily takes us to
the well-known controversy whether all behaviour which is deemed to
be morally undesirable ought to be punished by the Criminal law. That
a line must be drawn between the demands of sexual morality and the
requirements of the Penal Code, is not in dispute. But two views prevail
in the matter,—that is to say, with reference to the question where
precisely the line ought to be drawn. According to the narrower view,
the law should reach only acts causing positive harm. According to the
wider view, the law should also punish behaviour which, though not
causing positive harm to the individual. may damage the cherished moral
fabric of the society, and destroy values 'which are considered worth
preserving at all costs. The usual testing ground of this controversy has
been the subject of criminal sanctions for cerlain indecent acts between
males; but the controversy is of a recurring nature. In the West, Lord
Devlin and Professor Hart have been the chief exponents of these two
ideas.*

3.6. Wider view not recommended—It appears to us that so far as
prostitution is concerned, the adoption of a wider view should not be
recommended.-—in any case at this stage. Conduct of a particular type
may be—

(i) approved by law;

(i) permitted without approval or disapproval by law;
(iii} disapproved but not prohibited by law;
(iv} prohibited by law.

Prostitution falls partly within category (i) and partly within cate-
gory (iv) above.” The fact that certain types of prostitution are pot
totally prohibited by law, does not neccssarily imply that they are
approved By the law.

We think that, in principle, in the absence of very sirong public
opinion to the contrary. the present legislative approach as regards prosti-
tution 1s, hroadly speaking. satisfactory, Prostitution, in so far as it
consists of secret acts of consenting individuals without exploitation, and
in private, is not appropriate for penal sanctions, and the fact that the
pleasure derived from such prostitution is one which is socially disap-
proved, is not in itself a sufficient ground for the imposition of criminal
sanctions.

' (@) H.L.A. Hart, Taw Liberty and Morality (1964%).
() B. Dworkin, “Lord Devlin and the Enfureement of morals’, (1966) 75 yale L. J. 038,
(¢} Hart “Social! Solidarity and the Enforcement of Morality”, (1067} 3517 CHIL L.
Lo,

{} EKadish, ’The Crisis of Overcriminalisation™ (1967) 374 Annals of the American
Academy of Political Sciences 157.

(¢} Stephcn, Literty, Bquality, Fraternity, in Radeliffe {1d) Timits of Liberty) (1964)
p- 435,

{1} Rolf, Sarbarius, “Enforcement of Morality®’ {1971} 81 vale L. J. 801,

{7) Louch, “Sin and Crim=" (1988) 43 Thilosphy 38, 45.

(x} Rostow, “The Enforcement of Morals™ (1960) Cambridge L.J, 174,

2 Para 31 to 3ed supro.
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3.7. Moreover, it appears to us that where the law deals with sexual
behaviour between consenting parties in private, its enforcement would
be difficult. Laws which prohibit sexual acts when committed in private
—assuming that the acts are considered appropriate for penal sanctions®
—can, for obvious reasons, be enforced only to a limited extent, however
much the conduct may be, the subject of moral condemnation.®

3.8. Views expressed on the subject of morality and lawv—While we
are dealing with this aspect, we may refer to the opinion expressed by
the Street Offences Committee—*

“As a general proposition it will be universally acccpted that
the law is not concerned with private morals or with ethical sanc-
tions. On the other hand, the law is plainly concerned with the
outward conduct of citizens in so far as that conduct injuriously
affects the rights of other citizens. Certain forms of conduct it
has always been thought right (o bring within the scope of the
criminal law on account of the injury which they occasion to the
public in general. It is within this category of offences, if any-
where, that public solicitation for immoral purposes finds an ap-
propriate place.”

Secondly. as has been observed,’ “the immorality of an act should
never be the decisive factor in making it illegal, since the appropriateness
of a moral sanction does not entail the appropriateness of a legal sanc-
tion. What is grist to the fine mill of morality, may well escape the
clumsy engine of the law or be mangled by it. But any attempt fo ex-
clude the immorality of an act as a relevant factor in deciding whether
to make it illegal, is both dangerous and futile. [t is dangerous, because
it leads to the illusion that a legal system can function without the
foundation and the frame of reference of a moral system, and it is futile
because moral values have a way of infiltrating into even the most anti-

septic legal system.”

3.9. Report of earlier Commitiee in India —Before we part with this
topic, we may note that in 1968, the Government of India appointed a
Committee to consider various suggestions that had been received
regarding amendment of the Act? The Committee, in due course sub-
mitted its Report.® Though the recommendations have not been forward-
ed to us formally, we have had the opportunity of going through them.
Recommendations made by the Committee in matters of dztail will be

1 Para 3+6, supra.
2 See also para 3« 16, infra.

2 Report of the Street Offences Committee (192%), €
Committee on Homo-sexual offences and Prostitution {1957}, Cmd. 247, page B0, para

4 R.A, Samek, “Enforeement of Morals”, (May, 1971) 49 Capadian B.R. 188, 221.
5 Government of Indin, Department of Social Welfare, Memorandim No. 14/4/63, 5. No.

5, dated 30th March, 1968,
9 Report of the Committeo on Amendments to the Suppression of Immoral Trafic e
Women and Cirls Act, 1068 (Hereinafter roferred to as ‘the Commiltee’),

tmd. 3241, quoted in the Report ol the

297,
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considered at the proper place, bul we may stale here that the Coiri-
mitlee’ was of the opinton that the cbjeclive of the Act is the suppres-
sion of Immoral Traffic in women and girls in form of commercialised
prostitution, and the amendments of the Act should be related to that
objective.

3.10. Profession of call-girls-—We should note, however, that the
Committee* expressed its concern over the increasing preblem of “call-
girls and clandestine forms of prostitution”. The Committee stressed that
it is “only through an integrated programme of public =ducation and
community organisation that the moral and social health of the people in
general could be ensured”. In this connection, the role of the voluntary
organisations in creating the necessary social climate for tackling the
intricate problem of human degeneration was also emphasised.

The relevant paragraph of the Report, however. ends with (he
following recommendations—

Recommendation No, |9

“The terms ‘prostitute’ und ‘prostitution’ should be made
comprehensive so as to cover all forms of clandestine prostitu-
tion including call-girls.”

3.11. Amendment regarding call-girly not recommended—We have
given careful thought to this recommendation. If the intention is that
‘call-girls’, ie. girls who are available for prostitution or a telephonic
or other message being sent to them, should not be allowed to practise
thetr profession if it is carried on for the gain of another person® or
for the mutual gain of two or more persons.' then the amendment
would he merely clarificatory, and we shall assume, for the moment,
that such a clarification is needed. But, if the intention is that there
should be a total ban on call-girls, we are afraid that it would go beyond
the general scope of the Act. As we have pointed out aktove” and as
indeed was noted by the Committee also,” the scope of the Act is
narrew. The Act does not abolish prostitution as such. The main acti-
vities which it punishes are prostitution of another persor for profit of
oncsell, or promoting prostitution by letting out a house, exploiting
girls for prostitution in specified places and the like.

The fact that the appointment with a girl is made on telephone, or
that she is requisitioned to offer her services at the residence of the
customer who sends the requisition, would not, in our view, in itself.

' Report of the Committes on Amendments to the suppression of luunoral Traffic in
Women and Girls Act, paragraph No. 5+ 2, snd Recommendution No. 1.

* Report of the Committee on Amendments to the Suppression of Trmeral Trafie in
Women and Girls Act, pars §-7, and recommendalion No. 18,

T Of section 2(a), definition of *hrothel’,
t Nee also para 3-12, infin.
* Paragraph 3-8, supra.

S Parasraph 3.9 swper,
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justify a departure from the general scheme of the Act, if the call-girl
does not parade her charms in the public, or indulge in soliciting or in
any of the other prohibited acts. If prostitution is practised in a
manner 'which is offensive to a neighbour. then a civil remedy for
nuisance is also available, as such acts cause undue and unreason-
able interference with the comfortable and convenient enjoyment
of the neighbour’s premises,' and the whole character of the street
might change for the worse.? But, so long as prostitution itself is not a
crime, the individual act of a girl who offers her services on phone
cannot be prohibited. It is hardly necessary to emphasise that these
observations are made in the light of the narrow scope of the Act.

3.12. Call-girl establishments—Call-gir]l establishments—i.e, houses
or flats to which men go and to which prostitutes are summoned by
telephone message or some other arrangement—stand in a different
category. In most cases, they would satlisfy the existing definition® of
“brothel”, or attract the penal provision relating to living on the earn-
ings of prostitution.

3.13. Position in some other countries—We are not ynawarc that
in some of the other countries, prostitution when carried on as a busi-
ness has been prohibited, and the relevant statutory provisions appear
in a wider form than in India.

3.14. Statutes in some States in the U.S.A.—For example, in the
US.A., some modern statutes generally enlarge upon the common law
basis.! The following extract from one of the statutes in force in Iowa
will give some idea of the general pattern adopted by States which go
beyond the common law, although the statutes differs substantially in
the different states:

“if any person, for purpose of prostitution or lewdness.
resorts o, uses, occuples or inhabits any house of ill-fame or
place kept for such purposc, or if any person be found at
any hotel, boarding house, cigar store, or other place leading a
lifc of prostitution or lewdness. such person shall be imprisoned
in the penitentiary for not more than five years.”*

3.15. The Model Penal Code of the American Law  Institute®
recommends the following provision: —

“Section 251.2. Prostitution and Related Offences.
(1) Prostitution. A person is guilty of prostitution, a petty
misdemeanor, if he or she:
“(a) is an inmate of a house of prostitution or otherwise
engages in sexual activity as a business; or
{b) loiters in or within view of any public place for the
purpose of being hired to engage in sexual activity......... ”

1 Thompeon Schwab v. Costaks, (1956) 1 W.T..L:. 355; (1956) 1 All E.R. 2.

? See al3o Chapter 4, infra.

? Section 2(a); See para 4-2, infra.

! Perkins, Criminal Law (1957}, page 335

& Towa Code Annotated, article 724- 1, oited in Perkins, Criminal Law (1957), page 235,
* Model Penal (‘ode, proposed Official Draft, (1982), section 251-2. '
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e

3.16. Effective enforcement not practicable—We are not, however,
satisfied that a wise provision which punishes not only the inmate of a
house of prostitution but also a persuon who “otherwise engages in
sexual activity as a business”,' can be eflectively enforced.”

3.17. Prostitution a social problemi—In our view, prostitution like
many other evils, is a social problem, and the eradication of such evils
cannot be achieved by legislation alone, as it requires the co-operation
of every individual citizen as well

In the dialogue between King Ashwapati and the six Brahmins’
in one of the Upanishads, there occurs this pussage:

“In my kingdom, therc is no thicf, no person indulging in
dirty and bad actions, no drunkard, no Brahmin who does not
keep and worship the Fire, no person who is not lcarned, no
man of loose morals—from where will come any woman of loose
morale?”

When the general moral level of the community rises to this exalted
idealistic level, prostitution also can be breught down or more effect-
tively reduced. But, as realists, we are not prepared to recommended such
radical changes, because we fear (hal legislation based on such idea-
lism may prove to be an exercise in futility. Besides this, it may go
beyond the scope of the Act. The Act, as is shown by the title, is
confined to “supptession” of immoral traftic. and a measure prohibiting
prostitution would travel far beyond its present scope.

1 Para 315, supre.
2 meo . 1so pare 37, sugprd.
$ (hhadogyopanishad, 5th Chapter, 11th Tart.



CHAPTER 3A
COMPARATIVE POSITION

3A.1. Prostitution being a world-wide phenomenon, it may not be
out of place to make a brief comparative survey® of the legal position
n respect of the problem. It appears that countries of the world can.
with reference to the legal attitude towards prostitution, be classified
into four broad categories : —

(a) total prohibition;
(b} regulation;
() repression:
(d) total toleration.

Countries in category (a) regard prostitution as illegal in all cases.
In these countries prostitution per se is a ctime. Hence. even clandestine
misconduct is punishable. Countries in category (b) regulate prostitution
by licensing or other measures, but do not prohibit it totally.

Under the traditional system of regulation. licensed brcthels ure
allowed, and the inmates of the brothels are issued cards and may ply
their trade subject to certain rules laid down by law. There is also what
has been called the “neo-regulationist system”, under which brothels
are prohibited, but prostitutes hold cards and are supervised by health
authorities,

Countries in category (c)—to 'which Tndia beldngs—repress prosti-
tution by forbidding its blatant manifestations: while those in cotegory
{d) impose no prohibitions or restrictions on prostitution.

3A.2. Repressive measures why hampered—Tt has been stated® that
repressive measures® against prostitution are hampered by three main
considerations: the persistent demand for exclusive physical satisfac-
tion which the prostitute offers; the existence of a type of women who
is drawn to prostitution her psycho-neutrotic make up; and the social
attitude towards sex, The modern view* is that the underlying causes
of prostitution today are not economic but psychological, thcugh this
does not apply to the period of religious prostitution. or to the period
when prostitution was generally condoned, or when no other means of
livelihood was open to indigent women. Socio-economic factors are
still important in borderline cases. But, with a few exception.® prosti-
tutes show an anti-masculine attitude so strong as to be psychcneurotic

! For & detailed sarvey of the laws of other countries. ses Appendix,
* Chamhers Encyclopacdia {1961), Vel. IT, pages 258-259,
?Para 3 A1 (s), supra.
* Chambera Fneyolopacdia {1961), Vol. 11, pages 258-259.
* Chambers Encyclopaedia {1961}, Vol. 11, page 259.
13
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and, for them, the performance of the love act for payment constiiutes
seli-assertion, while at the same time ihey derive satisfaction from the
unique “tndependence’ of their profession. This inner coercion applies
equally to the so-called white slave trade. in 'which tha “slaves” arc
generally iree agents. Significanily,' a survey of 100 prostitutes reveal-
ed that married men constituted 70— 80% of their clients. Tt is, there-
fore, possible to conclude that today prostitution is a necessary evil
iargely because of an unlightened social atlilude resulting in 2 general
lack of understanding of the true place of szx in marriage and in life.

3A3. Appendix—We have, in an Appendix to this Report.’ set
out In detail the comparative position in other countties, and we need
nwt repreduce in this chapter 2l that is contained in the Appendix.

L Chambers Eneyelopsedia (L1961, Vol 11, page 239,
1

¥ Mee Appendic o this Beport,



CHAPTER 4
DEFINITIONS

4.1. Sections of the Act considered—-We now proceed to consider
the Act section by section.

4.2. Section 2—Section 2 of the Act conlains several definitions.
The first of these is in clause (a), defining “brothel” as follows:---

“a) Section 2{a)—"brothel”—brothel’ includes any house, room
or place or any portion of any house, room or place which
is used for purposes of prostitution for the gain of anothcr
person or for the mutual gain of two or more prostitutes.”

For properly appreciating this definition, it is desirable to refer to the
common law.

4.3. Position at common law—n ccmmon law, a “brohel” is a
place’ where people of opposite sexes ar: allowed to resart for illicit
intercourse, whether the women are common prostitutes or not*, and
keeping a bawdy house® is a nuisance at common law (sce 3 Co. Inst.
204) as well as a statutory offence (Sexual Offences Act, 1956, scction
33k Indeed a statute over two hundred years old stipulates that any
two local inhabitants may give notice of it to g constable of the parish
who after taking certain steps, is bound (o prosecute on pan of for-
feiting £20 to cach of them (Disorderly Mouses Act, 1751, section 7.
Besides. on conviciion, each of them is eatitled 1o receive on demand
a reward of £10 fron the overseers. who, if they fail to pay it. would
forfcit double than sum, (Disorderly Houses Act, 1751, section 5). More-
over, a person licensed to sell liquor who knowingly permits his pre-
mises to be a brothel is liable to the forfeiture of his licence as well as
to a fine, and the house must be closed.! So strict is the Iaw on this
point that it applies in (his context the principle of absolute responsi-
bility. Accordingly the knowledge of a servant in charge is imputed fo
the master.” and an absentee co-licensce is liable for the acts of his co-
licensee to whom he has delegated responsibility %or controlling the
business."

1 Note *‘Criminal Law™, (1954) Vol 228 Law Times, page 136, 187.
* Winler v, weolfe, {1031) 1 1K, B. 549,

¥ ee also Chapter 3, para 8- 11, supra.

4 Liconsing Act, 1953, section (40
¥ Allen v, Whitehead, (1930} 1 K.R. 211.
¢ Linnett v. Melropolitun Police Commissioner. (1046) [ ALl M.12. 330,

15
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The law is not less technical tow:rds property owners, for a Block
of flats inhabited by different women and used by them for prostitution
has been condemned as a brothel:! though two flats in one building
separately let 1o prostitution, it has beon held do not constitute a
brothel.* Generally, it is an offence for any lessor or landlord or his
agent to let premises with the knowledge that any part thareof is to be
used as a brothel, or (o tolerates such user.’ The same applies to a tenant
or occupier who knowingly permits any part of his premises to be used
as a brothel or for the purposes of habiival prostitution; while 4 ¢onvie-
tion puts the lease or contract of tenancy in jeopardy.* Finally, notice
from a person of credit to a landlord that his house is used as a brothel
séems fo be sufficient to make him liable. unless he forthwith takes
cffective steps to stop such user.

. The definition in our Act is confired to prostitution, but the policy
1s substantially the same.

4.4. Recommendation regarding “brothel—We now consider the
suggestions relevant to the definition. There is a suggestior® to add the
word “convevance” in the definition of ‘brothel’.c The reason given is
that difficulties have been experienced by police officers dealing with
cases in which taxies are regularly used as a brothel for the purposes of
prostitution. This situation may aisv arise in some places where bouats
may be used for similar purposes. It is also pointed out, that within the
meaning of the Act, a ‘public place” includes a public conveyance.

We agree with the suggestion, as we think that the reasons given
above are sound.

4.5. Recommendation to amend definition of ‘brothel’ - We. there-
fore, recommend the following re-drafi of section 2, clause (a) which
defines the expression ‘brothel’: —

“(a) ‘brothel’ includes any housc. room, conveyaice or
place or any porlion of any house, room, convevance or place
which is used for purposes of prostitution for the cain of an-
other person or for the mutual goin of two or more prostitutes.”

4.6. Question of presumption to be drawn from common agency
considered —The Committee® made a recommendation for adding 4
presumption to the effect that when two or more prostilutes assoriate
under a common agency or link, they do so for their mutual gain or for

v Durose v. Wilson, (1007} 98 L.T. Rep. G44.
Stegth v, Fozon, (10557 3 All .13, 398,
Sexual Offences Act, 1956, scetion 34,
Rexual Offences Act, 1956, scetion 3K,

@

B

Sugeestion of the Central Burean of Corrcetinn (| Services,
S Para 4+ 2, supra.
" Seotion 2{n), ‘public pl ‘ee’,

¥ Report of the Commitiee on amendments ta the Suppression of Immaoral  Trafie Ae
Larta a3
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the gain of another person. The object of the suggestion is lo facilitate
effective prosecution, by shifting the onus of proving to the contrary on
the accysed. The Commitlee also stated that the guestion whether such
a presumption could be extended to one prostilule or not, may also be
cxamined. The suggestion is relevant to the definition of ‘brothel™
given in section 2(a).

We have carcfully considered the suggestion. We do not, however,
see the nced for inserling any such presamption’ It may be true (hat
when two or more prostitutes associate under a common agency or link,
il iy more likely than not that they do so cither for mutual gain or for
the gain of a third person. But it sppears lo be vnneccssary o insert
presumplions on so many matlers of detail in this Act, or, for that
matter, in any other similar Act, unless practical difficulties. disclosed
by the reported decisions or otherwise. necessitate the drawing of such
presumptions. Morcover, section 114 of the Indian Evidence Act is
wide enough to empower the court to draw a presumption, having
regard to the various considerations mentioned in that section. A host
of inferences are daily drawn by the court about various matters, too
numerous to be mentioned here conveniently. The substarntive law need
not, in the absence of compelling reasons, be mude teplete with pre-
sumpiions.

4.7, Recommendation to insert definition of ‘corrective institution’
-- We now come to a point which involves the addition of a new defini-
tion. We have. lafer in this Chapter.® discussed the question of revising
the definition of ‘protective home’. The scheme which we contemplate
in this connection will be evident from that discussion. At this slage,
we may mcention that according te our scheme, the two kinds of insti-
tutions should be kept separate. In cas:s where protection s the primary
need, the girl will be sent to a protective institution. Corrective. institu-
tions will be reserved for 'women who need corrective training, and who
are criminals rather than victims, In order that this scheme may find a
place in the legislative frame-work, a definition of “corrective institu-
tion” is needed.

We, therefore, recommend that the following definition of “corree-
tive institution” should be inserted in section 2:—

Revised definition

“(aa) ‘corrective institution” means an institution, by what-
ever name called, in which women and girls. who are in need
of correction, may be detained under this Act, being an instity-
tion established or licensed' as such under section 21, and includes
a shelter where female under trials may be kept in pursuance of
this Act.”

1 Para 4+2, supra.

? Ree para 4= 33, fnfra (Proteclive home),
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4.8. Section 2(b}, ‘girl'—Section 24bp defines “girl™ as o female
under the age of 21 years.

There is a suggestion that' there does not appear to be any rational
justification, in the present stage of sucial development, in not frearing
e girl who has completed the age of 18 years as a woman. 1t has, Lhere-
fore, bzen suggested that sccticn 2(b) may be amended by defining
“girl” as a female who has not completed the age of 18 years. This will
require a consequential amendment of section 2(j), and scction 2(j) mav
be amended to describe “woman” as a female who has completed the
age of 18 vears.

We have considered the sugaestion carefully, but ure pot inclined to
secept it, as girls between 18 and 21 years also reqguire protection. We
may also not that the distinction between “woman” and  “gir!”
becomes malerial® only in sections 1544, 16(1) and 17¢1), which are
confined to “girls”. The other sections use both the expressions.

The question whether the age should be reduced to 18 years, as has
been suggested, is one of policy. Before muking the change, the Con-
veniton in purswance of which the Act was passed zlso may have to be
studied. Hence, we are of the view thit the matter should be left o the
Department.

There i3 no provision in the Act using only the expression
“woman”, except the definition of “woman®. The provisions containing
only the expression “girl” are guoted below: —

“15(4) The special police officer entering any premises under sub-
section (1) shall be entitled 10 remove therefrom uny girl. if in his
opinion she is under the age of twenty-cne years and is carrylng on or
is being made lo caity on. or altemnts are being made 1o make her
cully on. prostitution.™

“18(1) Where a magistrate has recason to believe, from information
received from the police or otherwise, that a girl apparently under the
ace of twenty-one vears, is living, or iy carrying on, or is being made 10
carry on prostitution. in g brothel, he may direct the special police
officer 1o enter such brothel, und 1o remove thercfrom such girl and
produce her before him.”

“17(1) When the spectal police officer removing a gicl under sub-
section (4) of seclion 15 or rescuing a gitld under sub-section (1) of
section 16, fails to produce her immediately before the mapistrate as
required by sub-section (5) of section 15 or subsection (Z) of section 15,
he shall forthwith pradece her beferg the nearest magistrate of any
class, who shall pass such orders as he deems proper for her safe
custedy until she is produced before the appropriatz magistrate.”

1 5. No. 46 (15th October, 1974) (suguestion of Lie Department of Soeial Walfare),
¥ Ree Appendix 2.
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It may also be stated that when section 366A-B, [.P.C., was en-
acted by Act 20 of 1923, to give effect to certain Articles of the Inter-
national Convention for the Suppression of Traffic in Women and
Children and signed by various nations at Paris on May 4, 1910, a
;’ei;lervation was made. The material ariicles of the Convention tan as
ollows: —

“Article 1—Whoever, in order lo gratify the passions of another
person, has procured, enticed, or led away, even with her consent, «
woman or girl under-age, for immoral purposes, shall be punished, not-
withstanding that the various acts constituting the offence may have
been committed in different countries.

Article 2—-Whoever, in order to gratify the passicns of another
person, has, by fraud, or by means o7 vivlence, threats, abuse of auiho-
rity, or any other method of compulsion, procured, enticed, or led
away a wornan or girl over-age, for immoral purposes, shall also be
punished notwithstanding that the various acts constituting the oflence
may have been committed in different countries,

Article 3—The contracting partics whose legislation may not at
present be sufficient to deal with olfences contemplated by the two
preceding Articles engage to take ot to propose to their respective legis-
latures the necessary steps to punish these offences according to their
gravity."

The Statemcnt of Objects and Reusons for the Bill which led to
the amendment Act runs as under: —-

“The principles in this International Conventton were endorsed in
the International Convention regarding the Traffic in Women and
Children which was adopted by the Second Assembly of the League of
Nations. In Article I of this Convention it is provided that the High
Contracting Pariies, in the event of their not being already partics to
the Internalional Convention of May 4, 1610, shall transmit wiih the
least possible delay their ratifications of. or adhesions to, that insiri-
ment in the manner laid down therein. Forther, the term “uider-ace”
which did mean under 20 completed years of age, according to para-
graph B of the final Protocol of the Convention of 1910 is now inter
preted as meaning under 21 completed vears of age by virtua of the
provisions of Article 5 of the International Convention, adopted by the
second Asscmbly of the League of Nations.

“In view of the resolutions adopted by the Council of State on
January 31, 1922, and by the Legislative Assembly on February 7, 1922,
“the International Convention adopted by the Second Assembly of the
League of Nations was signed at Geneva on behalf of the Govenment
of India by His Majesty’s Minister at Berne on March 28, 1922, with
the following reservation:

1 Gazette of India far 1922, Part V, page 143,
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“Inid reserves the right of its discretion to substitute the age of
sixteen vears or any greater age thut may be subsequently decided upon
for the age limit prescribed in parcgraph B of the final Protocel of the
Convention of May 4, 1910, and in Article 5 of the present Conven-
tion.'™

1t is not-known whether a similar reservation was made in regard
10 the Convention of 1950.

4.9. Section 2(c)- “Magivtrale’ -The definition of “Magistrale™ in
clause {c) of section 2, is as follows:. -

“l¢) “Magistrate” means a District Magistrate, a Sub-Divi-
stonal Magistrate, a Presidency Magistrate or a Magistrate of
the first class specially empowered by the Statc Goveroment by
notification in the Official Gazette to exercise jurisdiction undes
this Act.”

The terminology now adopted in the new Criminual Procedure
Code’ in respect of Mavistrates in Presidency towns is ‘Metropolitan
Magistrates’, which should, therefore, be subslituted in this Act also.
Several other amendments are also required”,

4.10. Suggestion to delete not accepted— Powers of Magistrates
eranerared—-1t has been suggested, that section 2(c), which we have
quoted above,” should be deleted.

The reason given is that the restriction is unnecessary. It creates
dificulties in the matter of rescue work, scarches and arrests.

The suggesiion does not, unfortunately, take account of the detail-
ed provision as to various powers of Magistrates. [t appears o us that
the matter will require examination with reference to each section in
view of separation of judiciary.

The expression “Magistrate™ occurs in the following sactions of
the Suppression of Immoral Traflic Act.

Hection (it of the seetion

7 .- N .. Prosticution in or in the vieinity of publie vluse—spuble
place to be notified by District Magistrate.

1H4) . .. .. Tria) for breach of the requiremens to volily adidress
by a proviously eorvicted offender.

12(4) .- . .. Seeurity fur good behaviour from hubitus! offenders.

15815) .- .. .. Bewrch without warrant.

16 o - .. Rescue of girl.

7 . - .. Intermediate custody of girls removed under seerion
18 or rescned ander sestin 16.

1R{1h3) and (43 .. . .. (Utosure of brothels and eviction of oftenders from pre-
mised.

19 A - .. Application for being lept in a protective home,

2001 and (B .. v .. Removal of progtitutes from any place.

sl Priala.

L Fasette of Tndia for 1822, part ¥, page 343,

2 Hee the Cuds of Cobminal Procedurs, 1058 {Central Aol 2 of 1674},
¢ Para 4-12, /nfra.

+ Sugpestion of the Central Burean of Correctional Seirices.

T Bara 409, supra,
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4.11. Recommendation us to various powers in view of separalicun
In view of separation of the judiciary from the executive, our recom
mendations with reference to each of the powers of Magistrates, as

enumerated above, are as follows:

(i) Power under section 7(1) is, at present. confined to “District

(i)

(iii)

Magistrate”, and may continue in that form, not being
judicial power.

As regards the power under section 11(4). it pertains to
trial, and should be confined to judicial Muagistrates—i.e..
Magistrates of the first cluss or Metropolitan Magistrates
who would be Judicial Magistrates,

The power to require security under section 12(4) is analo-
gous to the power under section 110. Cr.P.C, in 1898 and
the corresponding provision in the new Codz. In the new
CrPC., the power under the provision' corresponding to
section 110 has been given to Magistrates of the first class.
and it would be proper to give the power under section 12(4)
also to a Magistrate of the first class, or Metropolitan
Magistrates,-—who would be judicial Magistrates.

(iv) As repards the power to make orders for custody under

sections 15(5) read 'with section 17(1) and the power to
issue orders for rescue of a girl under section 16, these are
similar to the power under sections 100 and 532 of the
Cr.P.C. 1898. In the new Criminal Procedure Codc®, powers
under the corresponding provision are given lo the District
Magistrate and Sub-Divisional Magistrate (who are Execu-
tive Magistrates), as well as to Magistrates of the first class
or Metropolitan Magistrates iwho are judicial Magistrates).
Powers under section 15(5 read with section 17 and powers
under scction 16 read with section 17 of the Suppression of
Immoral Traffic Act may, therefore, also be given to the
same Magistrates, i.e. concurrently to both judicial and
executive Magistrates.

{iva) Powers under section 18 (closure of brothels and eviction

from promises) may be given to Executive Magistrates, be-
ing somewhat analogouns’ to the power undar section 20.
The powers may be given to District Magistrates and Sub-
Divisional Magistrafes.

{v) The reasoning applicable to section 16 applizs* to powers

under section 19 of the Act, relating to applications by
women for being kept in a protective home. The power may,
therefore, be given to both classes of Magistrates.

1 Section 110, Criminal Procedure Cixle, 1974 (ald section 110}

# Code of Criminal Procedure 1974, section 97-94 (nld sectiona 100 and £32).
7 Seo below a9 to powers ander Section 20.

¢ Hee abore-rscommendalian reliating to powers under geclion 14,
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{(vi) The power under secticn 20 is analogous to that under sec-
tion 133, Cr.P.C., 1898 (prohibition of public nuisances).
Under the new Criminal Procecure Code', the power under
the corresponding provision is given to District Magistrates,
Sub-Divisional Magistrates, and Executive Magistrates
specially empowered by the State Government, and the
power under, section 20 may also be given o them.

(vil) Section 22 provides that “No court inferior to that of a
Magistrate as defined in clause () of section 2 shall try an
offence under secticn 3, section 3, section 6, scction 7 or
scction 8.” As this is u judicial power, the power should
now be transferred to a Magistrate of tha first class or a
Metropolitan Magistratc—who are judicial Magistrates.

4.12, Definition of ‘"Magistrate’” to be revised, and schedule of
powers 1o be inserted—We, therefore, recommend that the definition of
“Magistrate” should be revised so as to give effect to our above recom-
mendations. For carrying out the substance of our recommendation,
several drafting devices are open. We think that the most suitable device
would be to annex a schedule®, listing the magistrates competent to
ciercise the powers under each section. The definition of “Mauistrate™
in scetion 2c will refer to this schedule’. The substantive section would,
in general, merely speak of the “Magistrate”, without qualifving words."

4.13. Recommendation as to section 2(c)—So far as the definition
of “Magistrate” in section 2{c) is concerned, it should be revised as
under: —

“{c) ‘Magistrate’, means the Magistrate specified in the Schedule
as competent to exercise the powers conferred by the section
in which the expression occurs.”

4.14. Section 2idy—prescribed’—Section 2(d), which defines the ex-
pression ‘prescribed’, needs no change.

4.15. Section 2{e)—'prostitute’—Section 2{e} defines a ‘prostitute’
as meaning “a fcmale who offers her body for promiscucus sexual inter-
course for hire, whether in money or in kind”. The chservations made
in the Report of the Committee was that the term should be defined
more precisely and clearly, so as to check all possible avenues being used
by the anti-social elements indulging in the vice. The recommendation
of the Committee was that a proviso should be added to indicate that
when a female offers her body for promiscuous sexnal intercourse, it
may be presumed that the act is motivated by the expecfation of reward
in form of money or kind. It is stated that the suggestsd provision “will
make prosecution easier, by shifting the burden of proof to the accused.”

Oode of Criminal Procedure, 1974, section 133 (cld section 133),

The definition of " Magistrate” will, then merely redere to the Schedule.

See para, 4+13,-irfra.

Seetion 701}, 11{4), 12(4), 15{5), 16, 17,18(1), 18(3), 18(4), 19, 20(1). 20(3), 22 to be amended
whercever necessary for the above parpose.

-w oW M
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‘We do not, however, think that it would be desirable to have the
suggested presumption. Though discietionary, it is bound to be applied
either in all cases or in none at all. There is no evidence that any serious
difficulty has been experienced in proving the requirement about hire.
1f prostitution is carried on as a business,—with the continuity which a
“business” implies,—such a presumption will certainly be drawn, even
without an express provision. But where there is no element of business,
it 1s not proper to draw a presumption, Tt is hardly necessary to add that
our reluctance as to incorporating such a presumption does not mean
that there is any sympathy with 4 woman indulging in promiscuity. The
reluctance is based on the consideration of impropriety which we have
just now mentioned. It is also based on an apprehension that such a
presumption may be abused, and may unduly widen the present scope of
the Act, and we are not inclined to accept the suggestion, We have al-
ready stated that at least for the present we are reluctant to recommend
widening of the Act.

4.16. Suggestion to add “indiscriminate lewdness” in the definition
of prostitute—Then, there is a suggestion' to re-draft seclion 2(e) as
follows: —

“prostitute” means a female whe offers her body for indiscri-
minate lewdness for hire whether in money or in kind offered
immediately or otherwise,”

The reason given for suggesting the above amendment is that diffi-
culties are experienced in establishing actual sexual intercourse. It is
stated that the word “promiscuous™ makes it necessary to prove more
than one such case which makes it still more difficuit  to
establish that 2 woman is a “prostitute” before action under section 3 or
section 4 can be taken. It also becomes difficult (0 prove that immediate
payment of money has been made. Organised commercial vice develops
ways of indirect payment. It is urged that the change suggested is on the
lines of the Children Act of Bombay, and a U.S. judicial decision.® It is
added that the proposed criterion of “indiscriminateness,” would prove
the case even when a single client happens to be involved. “Lewdness”
may be established even when a woman is within closed doors 'with total
strangers. At the same time, this definition would not affect 3 woman
giving her favours to one man who is well-known to her, nor would it
affect a woman who 1s promiscuous without reward in cash or kind.
Thus, the suggesied amendment will help he prosecution without enlarg-
ing the scope of the Act. A similar change for adding “lewdness” has
been suggested also with reference 1o the definition of *prostitution”.?
We propose to deal with this point while discussing the definition of
“prostitution”.

1 Suoggestion of the Central Burenu of Corzectional Services.
¥ Kelly v. State, 14 SO 2nd 599 (vited in the suggestion),
3 Bootion 2(f) Para 4418, infra.
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4.17. Recommendation to delete section 2{(e)---11 appears to us that
the best course wonld be to link up the definition of “prostitute” with
that of “prostitution’. This will avoid the need for amending the one
whenever the other is amended. Accordingly. we recommend’ that, at

the end of the definition of ‘prostitution’, the followi ! )
added—— p , the folloewing words should be

el “and the expression °prostitute’ shall be construed accord-
ngly”,

This will take the place of the existing definition of "‘prostitute”.

4.18. Section 2~ prostitution’-—Section 2(f) defines “prostitution”
as meaning ‘the act of a female offering her body for proxiscuous sexual
intercourse for hire, whether in money or in kind. The Committee’
recommended the insertion of a presumption in this clause also, to the
effect that where a female offers her body for promiscuous sexual inter-
course, it may be presumed that she does so with the expectation of a
reward in form of money or kind. Cur commenis with reference to sec-
tion 2ie)* apply to this suggestion of the Committee alson.

There is another suggestion in which the following re-draft of clause
(g) of section 2 has been suggesied": —

““ ‘orostitution’ means the act of a female offering her body
for indiscriminate lewdness for hire, whether in money or in kind
offered immedialely or otherwise, ard includes the mdulgence of
3 male in such an offer.”

The reason given ir support of the suggestion is, that immediate
payment (which is required by the present definition) or promiscucus
intercourse. is difficult to prove. Hence, it should be provided that the pay-
ment may be offered immediately or otherwise. A fresh criterion, viz.
that of the indulgence of the male, has also been proposed to be added.
It is stated that logically, there can be no prostitution if there is merely
an offer. Even in common parlance the term ‘prostitution’ signifies toth
the offer 2nd the participation in the same, and involves tha male as well
as the female. This change will, it is stated. have a significant effect in
helping the prosecution. At present, there may be circumstantial proof of
indulgence in prostitution with the client on the spot, but the prosecution
finds it difficult to establish such intention, if the woman involved has

_disappeared. This kind of circumstancial evidence, it is stated, is very
necessary for the effective implementation of the Act.

1 Sos recommendativn ag in seetion 2(f)-definition vl ‘prostitution’, pera 4-26 {nfre.

® Report of the Committee om amcendments ta the Suppression ete. Act, peragraph 5.3
TRecommendation No. & .

3 Spe dizcnasion as to section Zlel. para 4+ 15, supra.

4 Snggestion of the Central Burean of Correntional Serviees
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4.19. Change needed in definition of 'prostitution’—Several poiuts
arise out of this suggestion.' The separate suggestion® to define the cx-
pression “purpose of prostitution”, has also to be considered. Finally. it
is also necessary to carry out what has been previously stated’ regarding
linking up the definition of “prostitute™ and “prostitution”. The varicus
points are considered below, one by one.

4.20. Suggestion to substitute “indiscriminate lewdness” not accept-
ed-— -First, the suggestion’ that the words “indiscriminate lewdness”
should be substitutéd in place of the words “promiscuous scxual inter-
course”, does not appear to be a sound one. We apprehend that the ex-
pression “lewdness’ may prove to be too wide a test, in this context.

It would be of interest, in this connection, to trace the origin of the
expression “indiscriminate lewdness”. In England, causing or encourag-
ing a woman to become a common prostitute is an offence under section
2201} of the Sexual Offence Act, 1956. Under section 23{1) cf the saine
Act, it is an offence for a person to procure a woman to become a
common prostitute. Under section 30, it is an offence for a man know-
ingly to live wholly or in part on the earnings of prostitution. [t has been
held by the Court of Criminal Appeal® that the words “common prosti-
tute” and “prostitution™ are not confined to normal sexual intcrcourse.
Mr, Justice Darling’s judgment® of 1918, where “prostitution™ was taken
to mean the offering by a woman of her body for purposes amounting
to common lewdness for payment, was, in substance, approved by the
Court of Criminal Appeal, and it was pointed out that Darling J. might
well have taken these 'words from the dictionary meaning—Shorter
Oxford English Dictionary—whergunder the first meaning given to
“prostitution” is the “offering of the body to indiscriminate lewdness for
hire”.

4.21. Position in the US.A. as to “lewdness”—In ar. American
study of sexual behaviour and the law’, the position as to prostitution in
the U.S.A. has been briefly stated thus

“The sexual act committed by a prostitute is directly punish-
able under statutes (i) which prohibit ‘the commission of prostitu-
tion” without other definition, (ii) which provides various broad
legislation to rteach such activities as ‘indiscriminate sexmal
intercourse or any act of deviate sexual *‘conduct for
money’, ‘the offering or receiving of the body for sexuval
intercourse for hire or......... without hire’, or (ii) other con-
duct which may or may not be limited to ‘normal’ heterosexual
intercourse or to compensated intercourse. The terms ‘lewdness’
and ‘assignation’ are commonly used as alternatives fo ‘prostitu-

! Para 4.18, supro.
427 and 4 28 infra

? See discussion regarding section 2-New definition of “purpeses of prostitution™, para
4:27an14 28 infra.

? Bee discussion regarding section 2{e) dofinition of “prostitute”, pura 4419, sugra,

& Para 4+18, supra.

§ R. v Webh, (1963) 3 All B.R. 177 (C.CA)L

¢ R. b. D. Munk, (1918-1919) All E.R. (Re-prin1) 499 (Darling J.).

* Solvanko, Sexual Behaviour and the Law {1942}, page 646,
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tion’, primarily to avoid the pousibility of unduly restrictive
judlma_l interpretation which might hold the term ‘prostitution’
inapplicable to what to a layman, would be a clear case of com-
raercialised vice.™

_ As we have already indicated’, the word ‘lewd’ is vague. And, in
view of its vagueness, we do not recommend jts addition in the definition
of *prostitution’.

4.22. Payment need not be invmediate—So far as the question of
payment for prostitution is concerned, we agree that a clarification to
the effect that payment for the intercourse need not be immediate, could
be usefully made, for the reasons given by the Committes.’

423, Indulgence of the male—As regards indulgence of a male in
prostitution,’ the question of punishing it raises controversial guestions
as to what cught to be scope of the Act. In our view, it would not be
correct to add such indulgence as a branch of ‘prostitution”. The question
whether the acquiescence of the male in the prostitution should be
punished could, if desirable, be separately considered, But such conduct
on the part of the male cannot be clubbed with “prostituticn”, and not-
withstanding any evidentiary difficulties that may arise, it would not be
appropriate to dc so.

4.24. Person hiring prostitute whether to be punished—The questior
is -Should a person who hires a prostitute, be punished? In other words
should the patron of a prostitute be punished? Tt must be pointed out
that such an amendment would go much beyond the presznt scope of
the Act, and mark a radical depariure. What the Act punishes, is not
“prostitution™ in the abstract, but prostitution under certain circum-
stances. A girl who offers her body for indiscriminate sexual intercourse
for hire. may be a prostitute. but, being a prostitute is not, in itself an
offence.’ The expression “prostitution” is defined for the purpases of the
Act, but the penal sections de not punish prostituiion per se,

Whatever view cne may hold as to how far a particular society
should put up with prostitution, and even if puritanism may impel a
difficult to accept the proposition that the law should punish it as a
particuler society to regard prostitution as deserving condemnation, it is
crime on the part of the male patron.

The trend of legislation—whether one may like it or not—is to-
wards leaving out of the sphere of criminal law conduct which takes
place belween consénting adults in private, In any case, it is hardly
appropriate to add to the law a new provision which will punish the mate
patron, and we do not recommend any such change.

1 Para 4418, supri.
¢ Pora 420, supia.
3 Para 4+ 18, supro.
t Chapter 3, swpre.
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4.25. Definition of “‘prostitute” to be linked up with definiton of
“prostitution”’—The definition of ‘prostitute’ should be linked up with
that of “prostitution”, as already recommended.’

4.26. Recommendation to revise section 2())—In the light of the
above discussion, we recommend that the definition of “prostitution”
should be revised as follows: —

“{f) ‘prostitution’ means the act of a female offering her body
for promiscuous sexual intercourse for hire, whether in money or
in kind, and whether offered immediaiely op otherwise, and the
expression ‘prostitute’ sholl be constrizd uccordingly.

4.27. Section 2—new definition of ‘purposes of prostitution’—sug-
gestion considered but not accepted—It has been suggested® that a new
definition of the expression “purposes of prostitution”, should be insert-
ed as follows: -

“Purposes of prostitution” includes activities and circum-
stances in furtherance of or ancillary to prostitution.

The reason given in support of the suggestion is that ordinarily,
police officers investigating a case find only circumstantial evidence, and
cannot establish either that 4 woman is a ‘prostitute’ as defned at pre-
sent in the Act, or that an act of “prostitution™ has been committed.
The Act, it is stated, has used the expression “purposes of prostitution”,
in severa! places. If the expression is explaired so as to cover such cir-
cumstantial evidence which implicates the accused, then it would help to
establish cases against third parties,

428, Change not recommended—We have carefully considered the
sugzestion, but have ultimately come to the conclusion that it is not
desirable to make the suggested amendment. Taking note of the diffi-
culty said to have been felt." we made an attempt to provide for such
cases, but it appeared to us that it would creatc complications. The
concept af “incidental” acts would be very vague. Moreover, since, even
under the suggested amendment it would be necessary to establish a
connection of the incidental acts with prostitution in the narrower sense,
it seems that its practical utility would be almost nil. Tt is for these
reasons that we are not recommending any such change.

4.29. Section g —‘protective home”—Recommendation to amend
—We now take up section 2{g), which defines a “protective home”. The
Committee* recommended that the definition of “protective  home”
should include an institution for the care and protection of rescued
wornen and girls. by whatever name called. which is so declared. We
agree that the clause may be amended to that effect in substance.

t Hee recommendation as to section 2(s), supra.

? Suggestion of the Central Burean of Correctional Servives.

5 Para 4+27, supiu.

Report of the Committee on amendments to the Suppression ete, Act, para B4, Reeom-
mendation No. 9.

1
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_ 4.30. We may also note that the present definition is defective,
masmuch as it makes no reference to section 21, under which the estab-
lishment and licensing of protective homes is specifically regulated. The
definition of “protective home” should refer to that section.

4.31. In one suggestion* relating to the definition of “‘protective
home”, the following re-draft of the definition has been suggested: —

“Protective home”_means an institution, by whatever ngme
called, in which girls may be kept in pursuance of section 17.”

The reason given in support of the suggested amendment is, that
one of the most unsatisfactory features of this Act is that girls who are
rescued under the Act are required to be kept in the same institutions
in which common prostitutes convicted under the Act for various
offences are to be kept. It is stated that even if the institutional arrange-
ments are perfect enough to avoid contamination and to provide
adequate training, it would be difficult tor create the same confidence in
the girl, if she is kept in the same institufion as prostitutes. The “protec-
tive” homes should be entirely protective. These should be specialised
training institutions, working for the rehabilitation of rescued girls. We
are in broad agreement with this approach.

4.32. As regards under-trial females mentioned in the present defini-
tion of “protective home”, it is urged in the same suggestion® that, on
practical considerations, one has to be reconciled to the idea that the
court would have to use the female wards of jails for keeping under-
trials. If such wards are good enough for being used even for political
and security prisoners and for all other types of female under-trials,
then, there is no reason why they should be considered unsuitable for
purposes of the Act.

We are not, however, inclined to accept this view. In our opinion,
it is undesirable to keep together under-trials and girls rescued under the
Act. Out of the former, some may be criminals, while out of the latter.
most would be victims, In dealing with this problem, the character and
category of rescued girls and the object of rescue should be borne in
mind.

4.33. Recommendation—In view of what is stated above, it would
be better to define the expression “protective home” as excluding a
corrective institution, We, therefore, recommend the following revised
definition of “protective home”.

Revised definition

“(g) ‘protective home’ means an institution, by whatever name
called, in which women and girls, who are in need of care and protection,

! Buggestion of the Central Burean of Correctional Services,

? Parn 4:31, supra,
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may be kept under this Act, being an institution established or licensed
as such under section 21, but does not include

(i) a shelter where female under-trials may be kept in pursu-
ance of this Act, or

(ii) a corrective institution.”

4.34. Exclusion of ‘corrective institution’ from the definition of pro-
tective home—The expression “corrective institution”, should be
reserved’ for institutions where women and girls who are not rescued
but are themselves guilty of offences should be kept. The basic object in .
keeping ‘protective homes’ separate from corrective institution is that
the former are really meant for women and girls who are victims of
circumstances, while the latter are meant for women who have reached
a stage of crimin: lity, though it is hoped that they czn be reformed by
suitable treatment. That is why we are excluding corrective institutions
from protective homes?®,

4.35. Section’(h—-"Pubbic  pluce”—No chunge recommended—
Section 2(h) provides that a ‘public place’ means any place intended for
use by or accessible to the public, and includes any conveyance. A
recommendation was made by the Committee’ to the effect that the term
‘public place’ should include a thoroughfare. We do not, however.
accept the suggestion, because there can hardly be any doubf that a
thoroughfare is a “place accessible to the public”, and would, therefore,
fall within the present definition. We see no need for any amendment.

4.36. Section® (i)—Section 2(i) defines the expression “spacial polioé
officer”, and needs no change.

! Para 479, supra.
4 Para 4433, supra.

* Report of the Committee to recomm-nd amendments to the Supprossion ste. Aet,

LP(DVIZM fLI&CA—4



CHAPTER 5
OFFENCES

5.1. Section 3{1)—Having dealt with the definitions contained in the
Act, we now proceed to take up the offences. Section 3¢1) punishes the
act of keeping or managing a brothel, or acting or assisting in the keep-
;nlgl or maragement of a brothel. The punishment for the offence is as
ollows: —

. {a} on first conviction—rigorous imprisonment for a term of
not less than one year and not more than three years, and fine
which may extend 10 two thousand rupees;

(b} on second or subsequent conviction—-rigorous imprison-
ment for not less than twa years and not more than five years,
and also fine which may extend to two thousand rupees.

~ The section needs ng change.

5.2. Section 3(2—Section 3(2), punishes a person who allows pre-
mises to be used as a brothel. Here also, no change is needed.

5.3. Section 3(3)—Under section 3{3), on coaviction under section
3(2) in respect of any premises, any lease or agreement under which such
premises have been leased out or are held or occupied at the time of
Cﬁmmission of the offence shall become void. The sub-section needs ne
change.

5.4. Section 4 —Arnalysis—That takes us to section 4, which
punishes a person over 18 years who knowingly lives on ihe earnings of
prostitutign, This is one of the important sections of the Act. It consists
of two sub-sections and a proviso. Sub-section (1} is the operative part of
the section, and provides that the offence falling under it shall be
punishable with imprisonment for a term which may extend to two years,
or with fine which may extend to one thousand rupees, or with both.
There are two ingredients of the offence prescribed by (his sub-section.
The first is that the offender must be a person above the age of 18 years.
and the second that he must knowingly live. wholly or in part. on the
earnings of prostitution of a woman or girl. When these two ingredients
are prowved, the offence is committed and the offender is liable to be
punished as prescribed.

Subsection (2) of section 4 lays down a rule of evidence under
which a rebuttable presumption can be drawn by the Court that persons
falling under clauses (a), (b} or (¢} of sub-section {2) shall be presumed
to be knowingly living on the earnings of prostitution of another person
within the meaning of sub-section (1); in other words, where any person
falls under one or the other of the three categories prescribed by clause

i
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a), (b} and (o) of sub-section (2), a rebuttable presumption can be drawn

against him that he satisfies the second essential ingredient of sub-section
(1), '

3.5. Section 4(2), proviso—Some minor points conceriing section
4(2(b) and section 4{2)ic) will be dealt with later.’ But & question arises
concerning the proviso to section 4(2). The proviso is guoted below : —

~“Provided that no such presumption shall be drawn. in the
case of a son or daughter of a prostitute, if the son or daughter
15 below the age of eighteen years.” ’

The question to be considered is whether this proviso is needed at
all.

5.6. Character of circumstances giving rise to presumption—It would
be useful to refer to clause (a) of sub-section (2) to illustrate the character
of circumstances from which the presumption under that sub-section can
be drawn. Clause (a) provides that where a person is proved to be living
with, or to be habitually in the company of, a prostitute, he shall be
presumed to be knowingly living on the earnings of prostitution within
the meaning of sub-section (1). It will thus be clear that mere proof of
the fact that a person lives with, or is habitnally in thé'company of, a
prostitute raises the statutory rebuttable presumption that he is doing so
knowingly to live on the earnings of prostitution.

5.7. Essential link between sub-section (1) and sub-section (2)—The
scheme of section 4 shows that sub-section (2) has to be read alongwith
sub-section (1); and when sub-section (2) refers to “any person”, it must,
on a fair construction of the two sub-sections read together, refer to any
person over the age of 18 years. It is"clear that, before the Court pro-
ceefls to-deal. with the evidence relevant under any of .the three clauses
(@), #b}, or (c). of sub-section (2) for determining whether. a -presumption
capn be drawn.against a person, it must be proved that he is a person
-aboye the age of 18. years, because it is only persons who are shown to
bey ghove therage:of 18 years who can be prosecuted under section 4(1); -
and. they, can, ibe. gonvicted after the-other essential ingredient of the
off_glgcem-pha.;fiw&kpowingby live-on the earnings of prostitution—is also -
proved: 1t is in respect of this latter ingredient that a rTule of evidence
enabling, the. Court to draw a rebuttable. presumption is prescribed by .
subssection; (2),.. Thergfore, in. our cpinion, though. sub-sectien () refers
to.;jany: person”. .it.applies only to a person above the age of 18 years,
because a person below the age of 18 vears cannot fall within the mis -
chief of section 4(1), and hence there can be no question of applying.
sub-section (2) of section 4 to such g person. The rebuttable presumption. .
will be drawn only against a person who is 2bove 18 years and who is, ..
therefore, interested in rebutting that presumption. '

5.8. Provise to section 4(2) superfiuous—If that be the true position,
the question which needs to be considered is: does the proviso to section

¥ Para 514 and 5+ 15, infra.
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4(2) serve any useful purpose? The proviso lays down that no “‘such
presumption”,--meaning the presumptlion which can be drawn under
sub-section (2),—shall be drawn in the case of a son or daughter of a
prostitute if the son or daughter is below the age of eighte:n years, The
difficulty in accepting the view that this proviso serves any purpose is
that cases covered by the proviso cannot fall under section 4(1), and
there can, therefore, be no question of considering whether such a per-
son knowingly lives '‘wholly or in part on the earnings of prostitution.
We are inclined to think that, in enacting the proviso, this aspect of the
matter has apparently not been properly appreciated by the legislature.

5.9. It is possible that a person prosecuted under section 4(1) may
plead that he is below the age of 18 years and, in such a case, the Court
will have to try, as a preliminary issue, the guestion about the age of
the alleged offender, whether the alleged offender is a son or daughter
of a prostitute or any other person living with her; and it is only if it is
found that the said person is above the age of |8 years that the stage to
require the prosecution to prove that he lives on the earnings of prosti-
tution will be reached. At this stage. sub-section (2) will step in; and, if
the case is shown to fall under any of the threc clauses (a), (b} or {c) of
sub-section (2), a rebuttable presumption will be drawn against that
person and he will be required to lead evidence in rebuttal.

It must be borne in mind that the order in which the two ingredients
of the offence are mentioned indicates the logical sequence of the issues
which call for decision while applying section 4(1), If that be the true
position, it would follow that the proviso to section 4(2) really serves no
purpose. It may be that the proviso has been added as a matter of abun-
dant caution; but, in view of our conclusion that it is superfluous, we
recommend that this proviso should be deleted.

5.10. Possible arguments considered—It may be argued that though,
on a fair and reasonable construction, sub-section (2) of section 4 applies
only to persons above the age of 18 ycars, the proviso might have been
deliberately inserted to make an express provision limited to the cases
of sons and daughters of prostitutes, in order to emphasise the fact that
such sons or daughters should not be exposed to the risk of moral
stigma by being prosecuted under section 4(1) even though they are
below 18 vyears. As we have indicateed' unless the prosecution acts in-
advertently or deliberately, 2 person who is below the age of 18 vears,
including a son or daughter below that age. cannot be prosecuted under
section 4(1). In fact, when a person is charged under section 4(l), the
relevant facts pertaining to the two ingredients prescribed by that sub-
section,” will have to be specifically allesed. and that means that the pro-
secution will have to state that the accused is above the age of 18, and
livés knowingly on the earnings of prostiuttion. Therefore, the suggestion
that, though the proviso may apparently be unnecessary and superftuous,
the legislature might have intended to emvphasise the special case of sons

1 See paragraph 5-9, SupPTG.

2 Para §+7, supra.
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or daughters of the prostitute, does not appear to us to justify
its reteption. The possibility that a son or daughter of a prosti-
tute belew 18 years may be inadvertently or deliberately exposed to the
stigma of being prosecuted under section 4(1) cannot e avoided by
attempting fo strength the plain provision of sub-section 4(1} by adding
the proviso in question.

5.11. Question of increase in the age under section 3(2) proviso—
'There is another incidental question which may arise out of the proviso
-—namely, whether, in  regard to a son o1 duughter of a prostitute, a
specific provision should be made that no presumption should be drawn
against him or ber if he or she is shown to be below 21 years of age. It
is urged in support of this view that a son or daughter of a prostitute,
who may be living with the mother, should be given adcitional protec-
tion in view of the fact that he or she would inevitably have to stay
with the mother, and it would not be unfair or unreasonable to assume
that he or she continues tp be immature until he or she completes 21
years of age, because, normally, a boy or a girl in that position may
not be mature at the age of 18, Prima facie, there is some force in this
view; but, on the other hand, if the argument of immaturity is regarded
as relevant, then, its application cannot be reasonably zxcluded even
‘in regard to other relatives of the prostitute who are below 21, because,
even in their cases, it may. with equal justification, be urged that they
are living with the prostitute as a matter of economic necessity and
because of near relationship (for instance, sister, nephew, niece, first
. cousin), and their immaturity upte the age of 21 should also afferd them
a shield of protection.

5.12. Recommendation to delete the proviso to section 4(2)—We
“have carefully considered the pros and cons of this problem, and we are
satisfied that the acceptance of the suggestion' would, in a sense, lead
to its extension to all persons staying with a prostitute who are below
21, and that would, in effect, amount to a substantial amendment of
section 4(1), In cur opinion, the adoption of such a course would not be
either expedient or justified. Our recommendation, therefore, is that the
proviso to section 4(2) should be deleted.

5.13. Recommendation to amend section #2), main paragraph—
Having dealt 'with the controversy-created by the proviso lo section 442),
we would also record our view that il is desirable to avoid all future
debate as 1w the scope of section 4(2), To aveid further controversy,
therefore, we recommend that in section 4(2), opening 'ine, after the
words “any person”, the words “over the age of eighteen years” should
be inserted,

5.14. Section 420b)--We now resume consideration of the main
paragraph of szction 42¥ by, With reference to section 42)(b), it has been
suggestad® thzt the werds “the movenents of” should be removed. The

1 Para £ 11, supra.
? Suggestion of the Central Burzan of Correctinnal Services.
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reason given in support of the suggestion is that there is no street-walking
in this country. The existing provision, it is stated, is practically mean-
ingless. The proposed amendment will bring, under the purview -of law,
devious method of control, direction, and influence exercised by orga-
nised commercial vice over prostitutes or over ‘women under their sway,
and will make the purposes of the Act more effective. We do not, how-
ever, accept the suggestion, as, in our view, the word “movement” is
wide enough to serve the purpose. Moreover, pimps are covered by
exigting section 442)(c}'. No change is, therefore recommended.

_ 5.15. Section 4(2)(c)—As to section 4(2)(c), it has been- suggested®
that the words “on behalf of a prostitute” should be replaced by. the
words “for purposes of prostitution”, and the sub-clause may be revised
to read— :

“to be acting as a tout or pimp for purposes of prostitution”,

. 5.16. The reason given to support the suggestion is that it is not
necessary to relate a tout or pimp to one particular prostitute. He may
be acting for a large number of them, and his activities may often take
the shape of maintaining registers, or offering membership of' certain
type of clubs, and other activities for the purposes of prostitution. We
are, however, of the view that the suggested amendment is unnecessary,
because the word “prostitute” is not, in our opinion, confined to the
singular. .
" 5.17. Section 4(2—how to be revised-In the light of the above
discussion, we recommend that section 4(2) should be revised as fol-
lows: —

“(2) Where any person over the age of eighteen years is
© proved—- ,

(a) to be living with, or to be habitually in the company

..of, a prostitute; or ’

" “{&) to have exercised control, direction or influence over
the movements of a prostitute in such a manner as to show
that such person is aiding. abetting or compelling her prostitu-
tion; or

{c) to be acting as a tout or pimp “on behalf of a prosti-
tute, .
it shall be presumed, until the contrary is proved, that such per-

son is knowingly living on the earnings of prostitution of another
person within the meaning of sub-section (1).”

* * &

(Proviso ornitted)

1 Para 5+18, tnfra.
® Suggestion of the Central Bureau ef Correctional Services.
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5.18. Section 5(1) and section 5(2)-—Under section 5(1), procuring,
inducing or taking a woman or girl for _prostitution. is punishable with
the specified period of imprisonment and the specified amount of fine.
It needs no change. -Section 5(2) deals with subsequent conviction and
needs no change. :

_ 3.19: Section 5(3)—Section 5(3) provides that an offencé under sec-

tion 5(1) or 5(2) shall be triable in the place from which the woman or
girl is procured, induced, etc. or the place to which she may have gone
as a result of the-inducement. It needs no change. '

5.20. Section 5—Suggestion to add ‘purchase or scgle 3f gifls’wlt
has been suggested’, that a new sub-clause should be added in section 5
as follows—

“purchases, sells or aids or abets in the purchase or sale of a
woman or a girl.”

The reason given in support of the suggestion . is thar there have
been cases noticed in which the purchase and sale of adult girls could
not be prevented, as the “existing provisions of the law” relate either
1o minors or sale for purposes of slavery. Presumably, sections 372 and
373 of the Indian Penal Code are “the existing provisions of the law”™
which the suggestion has in mind. :

5.21. Recommendation to amend sections 372, 373, Penal Code—
We have carefully considered the suggestion. We agree with the principle
of the suggestion. In our view, however, it would be more appropriate to
amend those sections of the Penal Code, as the subject matter of mere
purchase of girls or woman falls outside the Suppression of Immoral
Traffic Act—except where the purchase is for prostitution. In this con-
nection, we may refer to two sections of the Penal Code, dealing with
selling and buying minors for the purposes of prostitution, etc.—sections
372 and 373. A person who sells, lets to hire, or otherwise disposes of
any person under the age of 18 years 'with intent that such jperson shall
at any age be employed for the purposes of prostitution or illicit inter-
course with any person or for any unlawful and immoral purpose or with
the knowledge that such person will be so employed, is punishable under
section 372. Buying such a person is punishable under section 373.

]
The ‘material part of section 372 of the Indian Penal Code is quotéd
below: . © - S L 4
“372. Whoever sells, lets to hire, or otherwise disposes of
any person under the age of eighteen years with intent that such
person shall at any age be employed or used for the purposes of
prostitution or illicit intereourse with any person or for any un-
lawful and immoral purpese, or knowing it to beilikely that such
person will at any age be employed or used for any such purpose,
shall be punished with imprisonment of either description for a
term which may extend to ten years, and shall also be liable to

ﬁne.” L - - IR L T

! Suggestion of the Central Bureau of Correctional Services.
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The First Explanation to the section provides as follows: —

“Explanation |—When a female under the age of eighteen
years is scld, let for hire, or otherwise disposed of to a prostitute
or to any person who keeps or manages a brothel, the person so
disposing of such female shall, until the contrary is proved, be
presumed to have dispased of her with the intent that she shall
be used for the purpose of prostitution.”

Section 373 makes similar provisions for the person whoe buys etc,
minors for purpose of prostitution etc.

In order to achieve the object, it will be necessary to amend sections
372 and 373 of the Indian Penal Code. so as to delete the words “under
the age of eighteen years” (and to make consequential changes), in sec-
tions 372 and 373, We recommend accordingly’

5.21. Amendment of secrion 372 approprivte—We may state here
that an amendment of sections 372-373 on the lines sugzested above
would not be inappropriate. No doubt, at preseni, under section 372
it is only the sale, etc. of a persoen under the age of 18 years for the
specified purpose which is punishable. In fact, as originally enacted,
section 372 prescribed th= vpo limit of 16 years and it wac in 1974 that,
by an amendment. the =ae was raised to 18 vears. The persen nuder
the »ge of |8 years may be married or unmearried’. Normally, the sale
or letting to hire or ather disposition of a person, as contemplated by
the section, will be difficult in the case of a person above the age of
18 years, since he weuld be expected 1o resist the disposition effectively,
Nevertheless, there is no reason why, if such an act is committed in
respect of an adult. it should not be punishable. Sections 372 and 373
are beneficial provisions, and we see no reason why the scope of such
mercenary crimes should be limited to acts in respect of minors.

5.21A. It has been pointed out that sections 372 and 373 were
originally enacted to deal with “trafficking in innocence™. It has also
been stated* that these sections protect female minors against their
guardians and third parties in respect of acts of disposal for a iife of
prostitution. These propositions correctly analyse the present section;
but they do not, in our view. militate against the extension of these
sections to adults. i¥ the kind of control envisaged by the sections is. in
practice, found to have been cxercised over adults.

It mav be ncted that the sections of the Penal Code relating to
slavery are not confined to minors.”

1 To he earvied out under seetion 372-373, LI

2 (Mpwm v, Kamma, (1878) Puniab Record No. 12 (Criminal) 34, 35.
! Dowlat Bee v, Sheilkh Ali; 5 Madras High U vt Repogts 473,

4 Vegky v. Mokalinge, LL.T. 11 Madras 393, 402,

¥ Septions 370 and 371, Tudian Tenal Cude.



4.
(7

5.22. Section 6(1) and section 6(2)—Section 6(1) punishes any per-
son who detains any woman or girl, whether with or without her con-
sent,—

@) in any brothel, or

(b} in or upon any premises wilh intent that she may have
sexual intercourse with any man other than her lawful
husband.

The ofiender is punishable, on lirst conviction, with rigorous im-
prisonment for a term of not less than one year and not more than two
years, and also with fine which may extend to two thousand rupees.
It needs no change,

Under sub-section {2), on a second or subseguent conviction for an
offence under this section, a person shall be punishable with rigorous
imprisonment for a term of not less than twa years and not more than
five vears, and also with fine which may extend to two thousand
rupees. It needs no change.

5.23. Section 631 Under subsection (3) of section 6, a person
shall be presumed to detain a woman or git] in a brothel or in or upon
any premises for the purpose of sexual inlercourse with a man other
than her lawful husband, if such person. with intent to compel or
induce her to remain there,

(a) withholds from her any jewellery, wearing apparel, money
or other property belonging to her, or

(b threatens her with legal procecdings if she takes away with
her any jewellery, wearing appurel. money or other property
lent or supplied to her by or by the direction of such per-
sah,

It needs no change.

3.24. Section 6(4)—Sub-section (4} of section 6 provides that not-
withstanding any law to the contrary. ne suit. prosecuticn or other
legal proceeding shall jie against such woman or girl af the instance of
the person by whom she has been detained, for the recovery of any
jeweliery, wearing apparel or other property alleged to have been lent
or supplied to or for such woman er girl or to have pledged by such
woman ot girl or for the recovery of any money alleged 1o be payable
by such woman or girl,

It needs no change,

525. Section 1) —Verbal change recommended—Urder section
(1), any woman ck pirl who carries on prostitution and the person
with whom such prostitution is carried on. in any premises which are
within a distance of two hundred vards of any place of public religious
worship, educatiopal institution, hostel. hospital, nursing home or such
other public place of any kind as may be notified in this behalf by the
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Commissioner of Police or District Magistraie in the manier prescrib-
ed. shall be punishable with imprisonment.for a4 term which may ex-
tend to thres months.

Section T(i)—Under section 7 we may refer a suggestmn providing
sterner punishment in the case of “the male pactner”. A punishment of
impriscnment upto cne year and a fine upto Rs. 1,000 is sugpested in
respect of the male partner for the first offence. For the second and
subsequent convictions, the imprisonment may be upto 2 years, and
the fine amount may be upto Rs, 2,000.

We have found ourselves unable *o accspt the suggestion. No
reasors have been giver: for the suggestion. Moreover, the sugzestions
for punishing the male with ¢ higher punishment than the prostitute
misses the main object of the section,—preventing prostitution near
specified places. The prostitute js as much guilty as the male partner.

~ . Only a verbal “change” is required in this sub-section, namely, in
place of the words “yards™, the word “meters” should be svbstituted.
We. recommend accordingly. ’

5.26. Suggestion regarding courf to consider probation considercd
»It:has been suggested® with reference to section 7 that a provision
sshuld be inserted to the effect that the court by which the person is
tfgund guilty shall not sentence her to imprisonment unless il is satisfied
nghdt, having regard to the circumstances of the case (including the

naturz of the offence and the character of the offender), it would 1ot
e desirable to deal with her under section 3 or section 4 of the Proba-
“tion of Offenders Act, [958 or under section 10 of this Act; and if the
court passes any senfence of imprisonment on the offender, it shali
srecord reasons for doing so. Further, it should be provided that for the
_purpose of satisfying itself whether 1t would not be desirable to deal
with an offender under section 3 or section 4 of the ‘Probation of
Offenders Act or under section 10 of this Act. the court shall call for u
report from the Probation Officer and consider the report, if any, and
any other information available to it relating to the character and physi-
gul and mental condition of the offender. The object is to introduce the
probation method.

.- 527 Change recommended—We are of the view that the sugges-
“tion should be accepted in substance, as introducing a ‘;alutarv princi-
ple.

5.28. Amendment of secricn W) recommended—We are TECOM-
mending snitabl: amendment of section 10 Zof the above purpose.’

529, Seciicn W2—Under section T(2), any person who—
(a) being the keeper of any public place knowingly permits
prostitutes for purposes of their trade to resort to or temian
in such place; or

1 8. ¥o. 46--Suggestion of the Departmeni of Sucial Welfare,
® Buggesticn of the Ceniral Burean of Corractional Services,
¥ San recommendation as to secticn 10, infra.
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(b) being the tenant, lessee, occupier or.person in charge ot
any premises referred to in sub-section (1) knowingly per-
mits the same or any part thercof to be used for prostitu-

_ tion or :

(c) being the owner, lessor or landlord of any premises referred
to in sub-section (1), or the agent of such owrer, lessor or
landlord, lets the same; or any part thereof with the know-
ledge that the same or any part thereof may be used for
prostitution, or is wilfully a party to such use,

"'is punishable on first conviction with imprisonment for a term which
may extend to three months, or with fine which may extend to two
hundred rupees, or with both, and in the event of a second or subse-
quent conviction with imprisonment for a term which may extend to
six months and also with fine which may extend to two hundred
rupees. '

5.30. Suggestion considered—There is a suggestion® to- make -the
following change in section 7(2), clause {(a): -

“being the keeper of any public place knowihgly permits
a woman or a girl to resort to or remain in such a place for
purposes of prostitution.” ‘

It has been stated that a keeper of a public place may take the
- plea that he does not know that the woman is a “prostitute’” as defined
m the Act. The purposes of the Act can, thus, be defeated. Hence the
need for amendment.

- We do not, however, accept the suggested amendment, as it will
not solve the difficulty referred to above. The principal requirement of
‘purposes of prostitution™ will still have to be proved, and the proposed
amendment will be of no use in that respect.

5.31. Section 7(2)-—Another suggestion considered—As regards
section: 7(2)(c), the following re-draft has been suggested®: -
' I () FR may be used for the purposes of prostitution.”

t S

... It has been stated that the proposed change is necessarv, as it may
be difficult to prove actual prostitution within the very premises. A place
rused for operating a call-girl system should (it is stated) also be brought
“within the scope of this Act. The suggested change however, becomes
unnecessary, in view of the wide definition of “prostitution”, which is
separately recommended by us.

5.32. Section 8—Section 8 reads as follows: —

“8. Whoever, in any public place or within sight of, and in
such manner as to be seen or heard from, any public place.
whether from within any building or house or not—

! Suggestion of the Central Bureau of Correctional Serviees.
2 Suggestion of the Central Burean of Clorrectional Serviges.
* See discussion as to section 2({f) -“prostitution™.
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(a) by words, gestures, wilful exposure of hsr person
(whether by sitting by a window or on the balcany of a build-
ing or houss or in any other way), or otherwise tempts or
endeavours to tempt, or attracts or endeavours 1o attract the
attenfion of, any person for the purpose of prostitution or

(b} solicits or molests any person. or loiters or acts in such
manner as to cause obstruction or annoyance to persons resid-
ing nearby or passing by such public place or to offend against
public decency, for the purpose of prostitation; shall be punish-
able on first conviction with imprisonment for a ferm which
may extend to six months, or with fine which may extend to
five hundred rupees, or with both and in the event of a second
or subsequent conviction with impriscnment for a term which
may extend to one year, and also with fine which may extend
to five hundred rupees.”

5.33. Section 8-——Definition of “solicit”™ not juvoured—The Com-
.mittee’ made a recommendation that the expression ‘solicits? in section
& should be defined. so as to determine the action precisely. But we do
not think that a definition of this expressicn would be an improvement,
and we do not recommend any such amendment of the Act.

5.34. Section 8—Punishiment-—It has been suggested.” as regads the
punishment under section 8 that—

(@) the offence should be punishable with imprisonment for a
term which may extend to six months {as at presentk,

(b} but it may be provided that the Court by which the person
is found guilty shall not sentence her to imprisonment unless
it is satisfied that, having regard 1o the circumstances of the
case, including the nature of the offence and the character
of the offender. it would not be desirable to deal with the
offender otherwise;

(ct {or the purpose of satisfving itself whether it would not be
desirable to deal ‘with the offender under section 3 or section
4 of the Probation of Offenders Act or under section 10 of
this Act, the Court shall call for a report from the probation
officer and consider the report, if any, and any other infor-
mation available to it relating to the character and physical
and mental conditions of the offender.

The reason given for the suggestion is, that both fine and imprison-
ment are totally unsatisfactory methods for dealing with such offences.
The satisfactory methods are probation with its diverse techuiques. and
corrective training over a period of 2 to 5 years with a provision for
release on licence and supervision and after care.

! Beport of the Committee on amendments to the Suppressrion Aet, para 5+3,
2 Para 5= 32 supre.
3 Huggestion of the Central Burean of Corrcctional Services.
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The suggestion may be accepted in principle, as a progressive one,
in respect of first conviction.

5.35. Amendment of section 10—We are recommending suitable
amendment’ of section 10, for the above purpose.

5.36. Section 9-—Amendment recommended—We now come to sec-
tion 9, which reads—

“9. (1) Any person who, having the custody, charge or care
of any woman or girl, causes or aids or abets the seduction for
prostitution of that woman or girl shall be punishable on first
conviction with rigorous imprisonment for a term of not less than
one year and not more than three years, and also with fine which
may extend to one thousand rupees.”

(2) In the event of a second or subsequent conviction of an
offence under this section a person shall be punishable with im-
prisonment which may extent to five years and also with a fine
which may extend to one thousand rupees.”

It has been suggested® that in section 9, after the words “having the
custody, charge or care of” the words “or a position of authority over
......... ”, be added. The phrase proposed to be added is considered to
be a modern need in legislation of this nature, as employers or their
agents exercise immoral influence and induce girls to participate in
organised commercial vice occasionally. With the provision as it exists,
a very large number of offenders are fined. They have to work harder
to pay the fine, and the remedy defeats the purpose. “*A tolerated system
of prostitution with the State realising revenue from the same through
fines comes into existence.” It is stated that such a development should
not be allowed, and we should provide for a scicntific correctional ap-
proach.

5.37. Recommendation to amend section 9(1)—The suggestion is
worth acceptance. and sound in principle. We. therefore, recommend
that section 9(1) should be revised as follows: - -

“9(1) If any person having the custody, charge or care of
any woman or girl, or standing in a position of authority over
any woman or girl, causes or aids or abets the seduction for
prostitution of that woman or girl, he shall be punishable on first
conviction with rigorous imprisonment for a term of not less than
one year and not more than three years, and also with fine which
may extent to one thousand rupees.” -

5.38. Section 10-—-Section 10 is an important section, and reads as
follows :

“10{1Ma) A person convicted for the first time of any offence

under sub-section (2) of section 3, or under section 4, section 3,

section 7 or section 8 may, having regard to his age, character,

1 See redraft of seetion 10, infra.
# Sugpestion of the Central Butean of Correctional Services.
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‘aatecedents and the circomstances in which the offence was com-
‘mitted, be released by the court before which he is convicted on
probation of good conduct in the manner provided in sub-section
A1) of section 362 of the Code of Criminal Procedure, 1898, -

{b) A persou convicted for the first time of any offence under
.section 7 or section 8 may, having regard to his age, character,
antecedents and the circomstances in which the nﬂ'enee was tom-
mitted, also be released with admonition in the manner provided

for in sub-section (LA) of section 562 of the Code of Criminal
-Procedure, 1898.

(&) The provisions of sub-section (2), sub-section {3) and sub-
section (4 of section 562 and section 563 and section 564 of the
Code of Criminal Procedure, 1898, shall apply to cases réferred

“to in clause {a) and clause (b).

: I Whpre a woman or glrl is convicted of any oﬁence ander
' “section 7 or scctmn § and, 15 not relgased under clause {a} of sub-
section (1) on probatlon of good conduct or under clause (b} of
- that 'subsection with admonition, the court convicting the woman
orgitl.may, h;wmg regard to the age, character, antecedents of -
sthei-woman ob!girl and the circumstances in ‘which. the offefice
was cotnmisted; :pass. inlien of the semtence of imprisonment or
fige, a-yenfente of deténtion in a protective home for a period of -
n(‘)t less than two years and not more than five years.

{3) Notmthstandmg anything contained in the Code of Cri-
minal Procedure, 1898, or any other law for the time being in
. force, no. person conwcted under sub-section (1) of section 3 or
. undeér section 6 or section 9 shall be released on probamon or
‘with admonition.” ,

5.39, Section 10—Analysis—On analysis it will be found that sec-
tion 10 contains two- types of prowsmns‘ applicable to the vanous
offences:

R Probation; - :
";h (2) Defentwn in & protectlyc home.

The ’proviéions are Sprcad over’ a number of sub-sections. The
m?ftmer in‘which the’ section is drafted. does not already bring out the
effét of the section’ on each type of offence. The following analysis has,
therefore been prepared to facilitate a clear undersl}andmg -—

SBection 31} . . . . .. . \TO probation—

Keeping o bmthel . .. o .. . L qﬁﬂtlfn 10(3)
Septinn 32 .. .- .. tha.tﬂn
Allowing pramwcn ter bc ared 88 brothef .. .. - .+ Seddlon 10(1 e
Hection 4 h R B .. ‘. .. Pml:mtum N
Liv'ng on th saminga of pmshtutmn .. . o -+, Bection _1701[‘1){_;}

-1 Parg 5.38. swph.
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Seetion & . . . . . .. Prokation
Proewring, intduring or taking woman or girl for prostitutio. <. Seotior 10(1){z)
Jacbion 6

. o . . -« Nu probation
Dstaining a woman or girl in promises where proatitution is oarried on  Section 10{3)

Beation 7 . . . N o .. Probation
Prowtitutlon-in orin vieinity of public plasse .. . .. Beetion 10(1)() Ad-
monition  Seasion
10(1)(5).
Section 8 ' .. T . - e .. Probation
Sedueing or aoliciting for purpose of prostitution .. Ve .. Section 10¢1}{e)
Admonition
Section 10(1%4}
Beotion 9 . . . .. AN .. No probation
Seduation of womaa or girlin cwstody (for prostibtution) . .. Beeotizn 10(3).

.. 340. Suggestion for revising section 10 considered—The provision
prohibiting probation—found in section 10(3)—raises an important
question arising from a suggestion, The suggestion® is that though the
offences for which probation is disallowed under the Act—e.g. keeping
a brothel [section 3(1)] or detaining a girl for prostitution [section 6] or
seduction of a girl in custody for prostitution [section 9],-—are vicious
enough, they could at times, be the result of an ill-considered or ill-bred
mind rather than of a well-planned criminal career, and it is desirable
that a categorical denial of probation should not find a place in the law.

5.4). Distinction between “protective home” and “corrective” insti-
tution—That suggestion has also dealt 'with one other aspect of the
matter.” We have referred earlier* to the suggestion for making a distine-
tion between “pratective homes” and “corrective” institutions. Carrying
the same approach further, the suggestion now is that the court should,
‘under section 10, have a discretion to send the convicted person to a
cofrective institution. Tt is stated that the wording used in the definition
—geetion . 2(gHii)—for “corrective institutions” is the same as is usad
notmally for Borstal institutions. Borstal institutions are meant not for
first offenders or for those who show minor deviant traits, but are intend-
ed for those who appear to be taking to life of crime, having already
committed two to three offences. In the existing provisions, “corrective
institution” is supposed to be a step towards leniency. It has been sug-
gested that such an institution really conform to the standards of Borstal
institutions, and seek to train; re-educate and re-adjust the personalities
of those who ate seriously disturbed or are disorderly.

The scheme set forth in the suggestion, therefore, is that ordinarily.
the court should— _
(i} -admonish the person in case of first offence;

(ily iry extra-mural probation, in case a second offer.ce;

¥ Suggestion of the Central Burean of Correctional Sorvices,
2 Suggeation of the (ontral Buteau of Correctioral Rervices.
3 S2e diseussion relating tn seeton 2(g), dsfAniting of “protective hnme™.
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(iii) order probation with residential requirements (institutional-
ised probation) in case of a third offence; and

(iv) order corrective training thereafter.

Imprisonment may be used, along with binding down orders under sec-
tion 12, when the person convicted appears to be incorrigible after
receiving corrective training, and supervision, and after care under the
same.

Further, the extra-mural probation mentioned above may include
compulsory attendance and counselling and guidance services, as well as
requirements for joining educational or training institutions or subjecting
oneself to medical treatment. The institutionalised probation mentioned
wbove may include Special Homes and Hostels, where vocational as well
as social rehabilitation may be attempted by professionally trained per-
-sons in small home——like atmosphere affording personal guidance and
counselling. All these can be arranged under the Probation of Offenders
Act, 1958.

We appreciate the spirit underlying the suggesaion, but it raises
several important issues and we proceed to consider the relevant aspects
in detail.

5.42. Connected provisions of Probuation Act—We may, at the out-
set, note that the power of the court to release a person on probation of
good conduet is now provided for in section 4 of the Probation of
Offenders Act, 1958. As regards persons under 21 years of age, section 6
of that Act requires the court to release the offender on probation, except
in certain cases. Keeping these two provisions of the Probation Act in
mind, we may refer to the connected provisions in secticn 10(1)a) of the
Suppression of Ilmmoral Traffic Act, which relates to the same topic
(release on probation) as is dealt with in sections 4 and 6 of the Proba-

tion Act.

The power of the court to releasc on admonition is new provided
for in section 3 of the Probation of Offenders Act. Section 10(1)(b) of the
Suppression of Immoral Traffic Act relates to the same topics.

Section 10(1)(c) of the Suppression Act is connected with section
10(1)a) and (b).

It would be convenient if the section in the Suppression of Immoral
Traffic Act makes a reference to the provisions in the Probation of
Oifenders Act.’

5.43. Amendment of section 10(1) ro exclude probation for certain
offences—From section 10(1), we propose 1o remove offences; under sec-
tion 3(2), section 4 and section 5. These are serious offences. not suitable
for probation. We propose to add them in section 10(3), which prohibits

probation.*

t Hee redraft in para 8-50, infra.
2 Qes recomrnendation as to section 10(3) Para 5. 48, infre,
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_ 5.44. Section 10(1), Suppression Act to be amended and section 18,
Probation Act, also to be amended—We considered a suggestion to the
effect that section 10(1) should be deleted, in view of the over-lapping
between the Probation of Offenders Act and section 10(1). But the sug-
gestion cannot be accepted for reasons which we shall presently state. 1n
this connection, section 18 of the Probation of Offenders Act was also
referred to. Section 18 of the Probation of Offenders Act, 1958 (so far
as is material), provides as follows:

“Nothing in this Act shall affect the povisions of...............
the Suppression of Immoral Traffic in Women and Girls Act, 1956

We have come to the conclusion that section 10(1) of the Suppres-
sion of Immoral Traffic Act should be retained, but the section should
be made into a self-contained provision. After this change, section 18
of the Probation of Offenders Act should be amended, so as to delete
the reference to the Suppression of Immoral Traffic Act, as it will be-
come confusing.’

5.45. Reference to new Code to be substituted—It is also necessary

to substitute reference to the new Code of Criminal Procedure, 1973

and the Probation of Offenders Act, 1958 in section 10(1)(a), (b) and

(0), in place of the portion referring to the Code of Criminal Procedure,

1898. Incidentally, we may state that the reference to the Code is now

- required only for areas where the Probation of Offenders Act is not in
force.

5.46. Points summarised—The net result of the points made above
under section 10(1) is that a person convicted for the first time of any
offence under section 7 or section %, may, having regard to his age,
character, antecedents and the circumstances in which the offence was
committed, be released by the court before which he is convicted with
admonition or on probation of good conduct—

(a) in the mannet provided in the Probation of Offenders Act,
1958, if the said Act extends to the State;

(b} in the manner provided in section 360 of the Code of
Criminal Procedure, 1974, if the said Act does not extend to the
State.

5.47. Scction 10(2) to be amended—Section 10(2) of the Suppression
of Tmmoral Traffic Act provides for detention in a protective home.? in
respect of persons convicted under sections 7 and 8. In place thereof,
we propose that detention in a corrective institution should be provided
for®, since we are of the view that for the offences referred to in section

1 Seetion 18, Probation of OFenders Act, 1958, to be amended, so as o remove refarence
to the Suppression Act.

2 Tarn 5%29, supra.
4 See purw 5 50, infra (proposed new s, 1HA).
L/P(D)12Mof LT& CA—5
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10€2), the proper institution is a corrective institution where such persons
are not released on probation ¢tc. We recommend the insertion of section
104 for the purpose.

5.48. Section 10(03) to be widened—Section 10(3) prohibits release
on probation or with admonition for certain offences, i.e offences under
sections 3(1), 6 and 9. According to the scheme which we contemplate’,
only offences under sections 7 and 8 are suitable for probation, and,
consequentially, it is necessary to amplify section 10(3) so as to prohibit
release on probation or with admonition for all offences’ except those
-under sections 7 and 8.

5.49. Reasons to be recorded jor not granting probation—section
10 to be amended—We consider it desirable to insert a provision that
where in any case the court could have dealt with a convicted person
by ordering probation, but has nct done so, it shall record in its judg-
ment the special reasons for not having done so.* This is in regard to the
first conviction for offences under sections 7 and 8. Section 10 is the
appropriate place for such a provision, and we recommend that it should
be amended accordingly,

5.50. Recommendation as to section 10 and to insert s. 10A—In the
light of the above discussion, we recommend the following re-draft of
section 10, and we also recommend that new section‘—-section 10A—
should be inserted, as under:——

Revised Section 10

10. [Existing section 10{1){@)(b} in part, modifiedl-—(1) A person
convicted for the first time of any offence under............ section 7 or
section 8 may, having regard to his age, character, antecadents and the
circumstances in which the offence was committed. be released by the
.court before which he is convicted on probation of good conduct—

(a) in the manner provided in section 4 of the Probation of
Offenders Act, 1958 (hereinafter referred to as the “said Act”).
f the said Act extends to the State;

(b) in the manner provided in sub-section (1) of section 360
of the Code of Criminal Procedure, 1974, if the said Act does not
extend to the State.

(1A) [Existing section 10(1)a) and (b) in part, modified]—A person
.convicted for the first time of an offence under section 7 or section 8
may, having regard to his age, character, antecedents and the circum-
stances in which the offence was committed. also be released with admo-
1ition—

“(a) in the manner provided in section 3 of the said Act, if
the said Act extends to the State;

! e.b. our recommendation a0 section HM1). para 543, supra.

* For the suggested re-draft ol szotions 10 and 104, sen pary 5- 50, infra.
3 ¢.h. section, 361, Code of Criminal Procedure, 1974,

¢ Para 5-47, supra.
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{b) in the manner provided in sub-section (2) o! section 368
of the Code of Criminal Procedure, 1974, if the said Act does net
extend to the State.

Explanation: In this section, “State” includes a part of a State.

(1B) The provisions of sections 5 fo 17 of the said Act (both inclu-
Jive) shall apply to the cases referved 1o in clause (@) of sub-sectiaon 1)
and clause (@) of sub-section (1A).

(10) [ Existing section 10¢1)(c), modifiedl—The provisions of sub-sec-
tions (2) to (10) of section 360 of the Code of Criminal Procedure, 1974,
shall apply to the cases referred to in clause (b) of sub-section (1) and
clause (b) of sub-section (1A).

() |Existing section 10(3), maodified] Notwithstanding anything
contained in the Code of Criminal Pocedure, 1974, or any other law for
the time being in force, no person convicted under sub-section (1} ot {2
of section 3 or under section 4 or section 5 or section 6 or section 9 shall
be released on probation or with admonition.

(3 (New) The Court by which the woman or girl is found guiliy
shall, on first conviction under section 7 or section 8. deal with her under
this section, and shall not sentence her to imprisonment urnless the Court
is satisfied that, having regard to the circumstances of the case, includng
the nature of the offence and “‘the churacter of the offender it would nof
be desirable so to deal with her; and if the court passes any sentence of
imprisonment on the offender on first canviction, it shall record its
reasons for doing so.

(4) (New) For the purpose of satisfying itself whether it would not
be desirable to deal with such woman or girl under this section, the court
shall call for a report from the Probation Officer appointed under the
saqid Act, and shall consider his report, if any, and any other information
available to it relating fo the character and physical and mental condition
of the offender.”

Section 104 (New)
“10A. [Section 10{2) modified] (1) Where—

(a) a female offender is found guilty of an offence under
section 7 or section 8, and is not released under sub-section (1)
or (TA) of section 10; and

(b) the character, state of health and mental condition of
the offender and the other circumstances of the case are such
that it is expedient that she should be subject to detention for
such term and such instruction and discipline as are conducive
to her correction,

it shall be lawful for the court fo pass, in lieu of a sentence of imprison-
ment an order for detention in “a corrective institution’ established

1 A« to esrcec jve institubion, se1 saction 21 as proposed tn be amended.
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under this Act, for such term, not. being less than two years and not
being moege than five years, as the court thinks fit:

Provided that, before passing such an order—

() the court shall give an apportunity to the offender to
be heard, and shall also consider any representation which the
offender may make 1o the court as to the suitability of the case
for treatment in such an institution, as afso the report of the Pro-
bation Officer appointed under the Probation of Offenders Act,
1958; and '

(ii} the court shall record that it is satisfied that the charac-
ter, state of health and mental condition of the offender and
the other circumstances of the case are such that the offender is
likely to benefit by such instruction and discipline av aforesaid.

{2y Subject to the provisions of sub-section (3), the provi-
sions of the Code of Criminal Procedure, 1974, relating to appeal,
reference and revision, gnd of the Limitation Act, 1963 as to
the period within which an appeal shall be filed, shall apply in
relation to-an order of detention, under sub-section (1) as if the
order had been a sentence of imprisonment for the same period
as the period for which the detention was ordered.

“(3) Subject to the rules made in this behalf the appro-
priate Government or any authority authorised in this behalf by
such Government may, at any time after the expiration of six
months from the date of an order for detention in a corrective
institution, if satisfied that there is a reasanable probability that

_ the offender will lead a useful industrious life, discharge her
from such an institution, with or without such conditions as
may be considered fit, and grant her g written licence in the
prescribed form,

(@ The conditions on which an offender is discharged on
licence may include requirements relating to residence of the
offender and supervision over the offender’s activities and move-
ments.”

.+ 5.51. Section 11—This takes us 1o section 11. Section 11(1) pro-
vides that when any person having been convicted of an offence punish-
able under this Act or punishable under section 363, szction 365, sec-
tion 366, section 366A, section 366B, section 367, section 368, section
370, section 371, section 372, or section 373 of the Indian Penal Code.
with imprisonment for a ferm of two years or upwards, is within a
period of five years after release from prison, again convicted of any
offence punishable under this Act or under any of those sections with
imprisonment for a term of two vears or upwards by a court, such
court may, if it thinks fit, at the time of passing the sentence of im-

1 Amendm ; . of weetion 18, Probation Act, to be suparately econsidered. See para 5-44
S
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prisonment on such person, also order that his residence, any change of,
or absence from, such residence, after release be notified according to
rules made under section 23 for a period not exceeding five years from
the date of expiration of that sentence. Sections 11(2) and 11(3) con-
tain certain incidental provisions, : :

Section 11(4) provides that a person charged with a breach of any
rule referred to in sub-section (1) may be tried by a Magistrate of
competent jurisdiction in the district in which the place last notified
as his residence is situated. '

The section needs no change.

5.52. Section 12 Section 12 deals with security for good be-
havigur from habitual offenders, and needs no change. 7

5.53. Abuse of outhority by police officer—whether provision
needed. Sections 174 and 17B (New)—We have examined the question
whether any specific provision is needed to prevent immoral behaviour
by police officers who may be in charge of girls rescued under the Act.
Abuse of authority by a public servant in various situations is dealt
with in several sections of the Penal code:’ Sexual misconduct of a
particular type by a public servant or others is also dealt with in several
other sections® in the Code. In particular, inducing any woman to BO
from any place in order to force or seduce her to illicit intercourse, is
punishable under the latter part of section 366, Penal Code.

It may also be noted in this connection that a previous Law Com-
mission® has, in its Report on the Penal Code, recommended the addi-
tion of certain provisions (in the Chapter on offences affecting the hu-
man body) for dealing with sexval misconduct, The object was to
punish persons who commit acts, ‘which, though technically not proved
to be rape, represent mis-conduct in sexual matters by an abuse of
position. The relevant portion of the Report is quoted below:——

“There.are certain situations in which, although force or fraud
cannot be established, the compulsion of the situation is such that the
women’s will is dominated by the will of the man, and taking an undue
advantage of the situation, the man takes liberties with the vvoman. The
woman’s submission to sexual intercourse in such a situation is really
not a willing consent, and we think that provisions punishing this re-
prehensible conduct on the part of the man should be included in the
Penal Code. We do not, however, wish to make the provisions very
wide, because they may furnish a weapon for blackmail in the hands
of unscrupulous women or their relations. We would confine it to
those situations where the need for throwing a cloak around the “woman
for protecting her chastity outweighs the opportunity for blackmail. On
this principle we recommend the insertion of three new sections as
follows:”

: ' [Sections recommended not quoted here)

! Hg. seotion 220, LP.C.
? E.g. sectiona 342, 364, 366, 3664, 378, ote., TP
T 4Znd Report. (Pena' Code. page 279, para 16-123.
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5.54. Recommendation fo insert new section—We have considered
the matter carefully. While the recommendation made by a previous
Law Commission' in its Report on the Penal Code, read with the
existing provisions in the Penal Code, furnishes the needed safeguards
in general terms, we have come to the conclusion that having regard
lo the possibility of misconduct in view of the natute of the duties
which police officers have to perform under the Act, and other relevant
circumstanoes, a specitic provision in the Act on the subject is needed.
Accordingly, we recommend that the following new section should be
inserted in the Act—

“17A. If a police officer having the charge or custody of a
woman or girl under this Act, compels or seduces to illicit sexual
intercourse -with any such woman or girl, he shall be deemed to
be guilty of—

(@) an offence under section 376 of the Indian Penal Code, if he
compels her to such intercourse,

(b) an offence under section 376A of that Code, if he seduces
her to such intercourse.”

We may make it clear that in the above new section, ‘where we
refer to section 376A, of the Indian Penal Code, we have in mind the
section proposed to be inserted by the LP.C. (Amendment) Bill, 19722,
which is now pending before a Joint Committee of Parliament. '

5.55. Delay in the production of girls—At this stage, we would
like also to deal with the question whether a provision is needed to
penalise Police Officers who are guilty of delay in the production of
rescued girls. We have devoted some thought to the problem because,
in our opinion, such a default by the police officers is likely to increase
the opportunities for misconduct which are inherent in the very nature
of the functions assigned to. them by the Act.

The Act contains meticulous provisions for the prompt produc-
lion before the Magistrate of the girls rescued under sections 15 and
16. These provisions show the anxiety of the legislature to ensure that
the girls shall not be detained under the Act for a longer time than
is necessary in the circumstances of the case. In view &f this anxiety
of the legislature as reflected in these provisions,— perticularly by the
use of the expression “forthwith”,—we consider it desirable to recom-
mend the insertion of a suitable provision dealing with non-produc-
tion, so that the obligation cast on the Police officer to produce the
girl promptly does not remain a dead letter.

5.56. Offences of wrongful con}l‘inement discussed—No doubt,
even in the absence of a provision on the subject, a Police officer who

1 Para 5-63, supra.
2 See the TP.C. me
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delays production of the girl would be guilty of the offence of wrong-
ful continement undet the Indian Penal Code', because the justification
for arrest and detention -which is provided by the statutory power
under sections 15, 16 and 17 of the Act would not be available if it
is established that the detention of the girl is made to extend beyond
the limit indicated by the prowision for production “forthwith” before
the specified Magistrate, as contained in these sections.

5.57. Effect of illegal confinement-—General principle—It is well-
established that confinement under legal authority must conform to the
terms of that authority, and cannot exceed: those terms, whether in
respect of place, duration, manner or otherwise, except in the case of
mistake of fact in good faith. dealt with in sections 76 and 79 of the
Penal Code %3¢ or other specific exceptions created by statute.

Thus, it has been held® that police officer is not justified in de-
taining a person for one single hour, except upon some reasonable
ground justified by the circumstances.

5.58. Two devices considered—In this connection we thought of
two alternative devices: The first device would be to ipsert, in the
Indian Penal Code, a provision that a police officer who fails to pro-
duce a woman or girl removed under section 15 or 16, should be
deemed to be guilty of wrongful confinement under section 340 of the
Indian Penal Code. :

The second alternative would be to introduce a rebuttable pre-
sumption that such police officer shall be presumed, until the contrary
is proved, to have wrongfully confined the woman or girl within the
meaning of the aforesaid section. Having carefully considered the
matter, we have come to the conclusion that it 'would be better to
frame the provision in accordance with the second alternative, so that
the police officer may, if the circumstances of the case so justify, give
evidence proving his good faith and thus rebut the presumption. No
doubt, cases of failure to produce the girl owing to unavoidable cir-
cumstances, -e.p. escape of the girl—would be rare, However, it is not
intended that such failure on the part of the police officer should be
punishable.

We may. of course, point cut that a penal provision punishing
delay by the police officer in these circumstances would be in tune with
the gerieral principles recognised by judicial decisions under the Penal
Code, as already noted’. These principles, which have bteen evolved
to protect the personal liberty of those whom public servants or the
local authority take in their charge or custody, in general, apply with
greater force where females are concerned.

1 Seotion 340, Indian Penal Code.

? Ram Singh v. Emperor, ALR. 1923, All. 34.

3 Queen v. Behari Singh, (1867), Sutherland Weekly Reports, Cr. 26 (Cal.).

4 In re Dinanath, AT.R. 1940 Nag. 186, 150,

5 Queen v. Suprasonnu (thosal, 6 Suth. W.R. (Cr.} 88-89 (Kemp & markby JJ).
% Para &- 57, supra.
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5.59. Recommendation to insert section 17B—We, therefore, re-
commend that the following new section should be inserted in the
Act: —

“17B. If a police officer, having removed a woman or girl
under sub-section (4) of section 15 or sub-section (2} of section
16, fails to produce the woman or girl—

(a) before the appropriate Magistrate as required by sub-
section (5) of section 15, or

(b) before the Magistrate issuing the order as requlred by
sub-section (2) of section 16, or

(¢} before the nearest Magistrate as required by sub-section
(1) of section 17,

it shall be presumed, until the contrary is proved that he
has wrongfully confined the woman or girl within the meaning
of section 340 of the Indian Penal Code.”



CHAPITLER ¢
PROCEDURAT PROVISIONS
(Sections 13--22

6.1. Introduction—A number of procedural provisions are contuln-
ed in scctions 13—22.

0.2, Section 13 deals with the appointment of specia. palice offi-
cers and an advisory body.

6.3. Section 13 change not supgosted - The Commitlee recommend-
ed' that the duties of the Special Police Officer, as enumerated in sce-
tion 13, should be assigned to an officer not below the rank of Inspec-
lor, so that adequate personnel to discharge these functions could be
available in the country. But having regard to the wide dowers coi-
ferred on special police officers, we are opposed to such a change. We
give below a list of functions performed by Special Palice Officers
appointed under section 13: —

(10 Secfion 14(1}—Arrest without warrant lar offences under the
Act. : )

Section 14(2)-—The special police officer can also authorise any
officer subordinate 1o him (> arrest without warrant,

(2) Section 15—Search of premises without warfant can be done
by such officer in certain circamstances.

(3) Section 15(5—The special police officer who has removed
any girl who is in his opition below 21 years and s
carrylng on, or made (0 carey on, prostitution under sec-
tion 154 has to forthwith produce hier before the appro-
priate Magistrate.

(4} Section 16-A—Magistrate may direct the special police
officer to enter a brothel and to rescue therefrom such girl,
whom he has reasons to belicve is below 21 years and pro-
duce her before him. The special police officer has to pro-

. duce the girl before the Magistrate forthwith after taking
the girl. ' _

(5) Section 17—When the special police Officer removing a girl
under scction 15(4) or  section 1GiD fails to produce her
immediately before the oppropricte Magistrate, he hes to
forthwith produce her before the newrest Magistrote of any
class for his orders.

1 Repertol the Commitieo on amwnduwats b the Suppec-ion ete, et a3, Reepro
mendation No 7

03
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6.4. Sectipn I4—Section 14 provides that offences under the Act
shall be cognizable, but also imposes certain restrictions as to the rank
of the officers who can cffect an arrest without warrant. The Com-
mittee recommended' that in section 14(i1) and 14(GH), an officer not
below the rank of Sub-lnspector should be authorised to assisé the
speciul police officer. Having regard to the nature of the functions to
be performed by the designated police officers, we do not recommend
such change.

6.3. Extension of provisions das tu rvescue tg women above the age
of adult women—Sections 15(4) and 16—We now come to a question
whichk, though procedural, is of importunce in connection with the
effective implementation of the policy of the Act which is the crea-
tion of a legislative set up towards achieving social welfare in this par-
ticular fieid. The question concerns the rescue of those women who
are made to carTy on prostitution and who have completed the age
of 21 years. The Act makes a beneficial provision for the rescue of
“girls”—.e., females under the age of 21 years but it iy silent a3 to
the rescue of women above the age of 21 years who are made to carry
on prostitution.

It may be noted that the Act defines a “woman” as denoting® a
female who has completed the age of 21 years, and a “gitl™ as denot-
ing female who has not completed the ape of 21 years. In our discus-
sion of the present question we shall use the expression “women” as
denoting only adult women, ie., femzles who have completed the age
of 21 vears.

6.6. Relevant provisions summarised --We shall first refer briefly
to the relevant provisions. Section 15 sub-section (1} authorises the
search of premises where any woman or girl is living in respect of
whom an offence punishable under the Act has been or is being com-
mitted. An offence “in respect of a woman or a girl”—an expression
not very precise- -could be of several kinds. Prostitution as such is not
an offence under the Act but certain acts connected with prostitution
are offences, and the definition of “prostitute™ is not confined to girls
as that expression® is defined to mean “a female who offers her body
for sexual intercourse™ etc.

Thus for example, section 3 which deals with one of the offences
under the Act and punishes the keeping of a brothel, may invelve
girls as well as women. Section 4 which prescrit‘)es. the pu_nishment for
living on the earnings of prostitution would similarly involve any
female by virtue of the definition of “prostitution”, and in fact. sec-
tion 4 sub-section (1} makes this clear by using the phrase “prostite-
tion of @ woman or girl”. Under section 5, certain acts,-—mainly, pro-
curing, inducing or taking a “woman or girl” for the sake of prostitu-
tion—are punishable, and under section 6, detention of a “woman or a

1 Report of the Committee on amendments to the Suppression ste. Act, paragmph E-4
Raecomamendetion No. 8. .

& Section 2(j)-

8 Foction 2(0}.

4 Rz:tion 2, eflpib on of “Prostitution™.
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girl” in any brothel or in or upon any premises with the specified intent,
is punishable. A “woman or a girl” who cairties on piostitution in pre-
mises within the specified distance of a place of public religious wor-
ship, educational institution and the like, is punishable under section 7.
Seduction of a “woman or girl” in custody is punished uncer section 9.
This brief resume of the relevant provision shows that section 15(1) is
not confined to girls. '

6.7. Deficiency of the law in regard to rescue of woman under sec-
tion 15—Now, while in many cases the women carrying on prostitu-
tion at the premises scarched under section 15(1) would be doing so
without any sort of compulsion, it cannol be denied that somelimes
women are made to carry on prostitution and they ave not voluntary
participants in the activity. When such women arc found at the pre-
mises searched under section 15(1), there ought to be some provision
by which they could be rescued. Sub-section (4) of section 15, how-
ever, entitles the special police officer entering the premises t¢ remove
only a girl who, in his opinion, is under the age of 21 years and who
is carrying on prostitution or is being made to carry on prostitution.
or attempts are being made to make her carry on prostitution. The case
of 'women who are made to carry on prostitution is left out of this
beneficial provision for rescue.

6.8, Same comment on section 16-—The same commert applies to
section 16, under which the rescue of a girl wha is apparently under
the age of 21 years, can be ordered by a muagistrate if the girl is living
in a brothel or is carrying on prostitution in a  brothel or is  being
made to carry on prostitution in a brothel.

In our view, this power should be available also where a woman
of any age is being made to carry on prostitution in a brothel.

Need for amendment—We are therefore of the view that the
scope of section 15(4) and section 15 should be widened as above.

No doubt, even after the Act is amended on the above lines, cases
of women who are voluntarily carrying on prostitution will remain
outside the provisions for rescue in sections 15(4) and 14il} or the
provision for subsequent custody contained in section 17. We do not
think that the law could appropriately make a provision for rescuing
such women because, ex Aypothesi, they are carrying on prostitution
voluntarily and the question of their “rescue™ cannot arise. Since
prostitution in the abstract is not an offence punishable under the
Act, it would not be proper for the present Act to empower the police
or the court to take any action for the removal or custody of such
women.

6.10. Institution to which rescued women should be sert—Assum-
ing, then, that an amendment extending the scope of sectien 15(4) and
section 16 is to be made as above', the connected question arises whe-
ther women to be coverd by the extended provision should be sent to

1 Pa.m 8- 9, suprd.
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a protective home, or 'whether they should be sent o a corrective
instilution, We have considered this question carefully and are clearly
of the view that such women whatever their age, being involuntary
participants in prostitution, should be sent to protective homes and not
to corrective institutions. Corrective institutions, in our scheme, arc
meant for women who voluntarily adopt a career of vice and have
hardencd in that career. At the same time we appreciate that an
aduit woman whose experience in a life of vice may be much more
detestable than that of girls below the age of 21 years should, while in
the protective home, be treated on a dillerent footing from such girls
and provision for their residence should be made in separate cells. This
safeguard could be provided for by the rules to be made under the Act
under section 23(2).

6.11. Amendmenis needed in sections 15(d), 16, 17 and 232 -
Implementation of the scheme proposed above will necessitate amend-
ments 1n sections 15(4) and 16 and consequential amendments in sec-
tions 17 and 23(2). We shall indicate at the appropriate place,” the
precise amendments to be made in  sections 15(4), 16 and 17. The
amendment of section 13(2) is a minor matter which could be taken
care of by the draftsman without further guidance from us®.

1t has been held in a Bombay case’ that the distinction between
young “girls” (aged below 21) and women {above 21) which is made
in sections 15(4) and 16(1) of the Suppression of Immoral Traffic
in Women and Girls Act, 1956 is a reasonable distinctien in the con-
text of prostitution and imunoral traffic in sex. The discrimination bet-
ween them is fully justified by the fact that girls below 21 are- likely
to be exploited to a greater extent in the market of prostitution. The
distinction is therefore germane to the vice which is attempted: to be
suppressed by the provisions of the Act and cannot be attacked as
unreasonable or as prohibited by Article 14 of the Constitution. This
case does not, of course, necessitate an amendment of the section.

6.12. Power wunder section 15 —no change—Section 15 empowers
the special police officer to conduct a  search without warrant. The
power is unusual; but, having regard to the fact that it is confined to
special police officers and also to the fact that no serious complaints
of excess or abuse of this power have been voiced, it appears unneces-
sary to recommend a change in this respect.

6.13. Section 15(2}—Need for appointing women police officers—
With reference to section 15(2), the Committee’ discussed the various
procedural difficultics experienced by the concerned agencies in the
implementation of the Act, and observed that the main difficulty in
the enforcement of the Act had been lack of adequate co-operation

1 SBec amendments recommended in seetion 13(4), 16and 17, pura 625, Jnfra.

? Seetion 23(2) to bs amended by the draftsman. ' B

& Suped Andul Khair v, State of Meharashtre, (1074) 76 Bom. L.R. 380 (Vaidyw, J.).!

@ Report of the Committee on amendwerts o the Suppression ete. Act, para 56, Recams
mendation No 18, - .
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from the public. The Act envisages an active participation of the
people 1n tackling the problem of immeoral traffic which unfortunate-
ly {5 not generally forthcoming. Owing to the stigma attached to the
vice, decent people in the locality shirk their responsibility in bringing
culprits to book. The Commitice further observed that even ‘the essen-
tial requirement of women as witnesses as provided in section 15,
could not be met adequately. The Commiitee therefore made the re-
commendation that the words “at least one of whom shall be a woman”
should be deleted from sectinn 15(2)

We appreciate the practical difficulties experienced in this respect.
But we think that the provision a5 sound and salutary ard the diffi-
culties expericnced and inm its implementation should be met by
appointing more women special police officers. If that is done, there
will be less reluctance on the part of women to wilness the scarch.

No change in the law is therefore recommended.

6.14. Section 16—Section 16 deals with the rescue of girls appa-
rently under the age of twentyone years living in a brothel or carry-
ing on prostitution in a brothel.

6.15. In regard to this section the Comniltee’ made a recommen-
dation that “to bring it (section 16) in line with section 20(3), a provi-
sion for reference to prolective homes of certain types of cases may be
made in section 167,

6.16. We have not been able to appreciate this recommendation,
So far as sending girls to protective homes is concerned, section 17(2),
which applies affer action is taken under section 16, already provides
for it. The reference iin the above recommendation)® to section 20(3) is
not ictelfigible as section 20(3) empowers the Magistrate to  pass an
order for externment, and does not deal with the power to send to a
protective home.

_ 6.17. Section 16(1) —Suggestion to auihorise persons empowered by
the State Government-—It has been stated® in one suggestion that some
persons comsidered suitable for the purpose should be appointed by
the appropriate Governments for furnishing information to the Magis-
trate regarding girls who need to be rescued under the provisions of
section 16. This is in fact only an elaboration of a provision which al-
ready exists in this sub-section, viz., that the masistrate concerned may
not act on information received otherwise than from the Police. Where
information involving familics of the neighbourhood is concerned, res-
pectable people do nol come forward to inform the law enforcement
apencies unless appointed by the Government to do so. Ordinarily the
only informatiop which the law enforcement agencies get “otherwise”.
is either out of malice or from people of doubtful character. It is stated
that the States have not been in a position to assign any whole-time

1 Report of the Committer on amnnthnents to the Supprossion Act .
2 Pava, 615, supta,
& Mggea tion nf the Ceabral Bureaw of Corrsetio jal Servios.
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staff for the purposes of the Act in general or for rescue operations in
particolar which can be considered adeguate enough to notice activities
o fthis nature. Reliance may therefore have to be placed largely as
voluntary social work in this sphere, not only for making the processes
of detention more efficient but also for saving those rescued from
stigma. Hence the suggested provision,

6.18. We are of the view that the suggestion should be accepted
as introducing a vseful feature. No doubt, the existing language appears
to be wide enough to cover such information. However an  amend-
ment would bring out emphatically the ideas.

6.19. Recommendation—We, therefore. recommend that section
16{1) should be revised as follows:

“Where a magistraie has reason to believe. from information
received from the police or from any other person authorised by
the State Government in this behalf or otherwise............ (Rest
as at present).”

We are incorporating a suitable amendment of sub-section (1}
of section 16 on the above point', in the redrafts which we give later.

6.20. Suggestion for verbal chunges in section 16(1) regarding the
phrase “in a brothel”-—It has also been suggested” that in section 16((},
the phrase “in a brothel” should be transposed and brought immedia-
tely after the word “living” so that the rest of the situations in which
rescue operations may be carried on, are not restricted to the girls bv-
ing In brothels. The Act, it is stated, envisages a number of situations in
which a girl has to be rescued prior to her arrival in a brothel, such
as those in section 5: and it is urged that for the effective enforcement
of such provisions of the Act, it would be necessary to extend section
5 even when the girls are not in brothels.

We find that if section 16(1) is revised as suggested, then the
situations in which rescue operations may be carried out when the
girl is not living in a brothel, will be the following ; —

(a) when she is carrying on prostitution otherwise than in =
brothel;

{b) when attempts are being made to make her CArTy On pros-
titution; and

. {c) when she is being procured for purposes of prostitution or
sale.

Category (a) above would considerably widen the powers under
section 16(I), This may be abused. We do not, therefore, accept the
suggesticn.

b See radraft of wootions 15(41. WHA) ete.; para 6-25, infra,
¥ suzgestion of the Ceytral Buraau of Correetional Servioes,
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6.21. Section 17(1) —Amendment recommended—We¢ now pro-
ceed to consider section 17. There ure two provisions of the Act, —
sections 15 and 16—whereunder a girl under the age of 21 years, who
is carrying on or being made to carry on prostitution, can be remov-
ed or rescued. Removal of the girl is dealt with in section 16 wunder
which the proceedings are taken by a special police oflicer by way
of search without warrant. Rescue is directed by a magistrate under
section 16, and the direction again is issued to the special police
officer. In both these sections, there are provisions—section 15(4) and
16(2)—whereunder the special police officer, affer removing or rescu-
ing the girl, “shall forthwith produce her” before the appropriate
magistrate (in a case governed by section 15 or before the magistrate
issuing the order (in a case governed by section 16).

Now, a situation may arise where, owing to unavoidable rea-
sons, the special police officer cannot produce the girl before such
magistrate *“forthwith”. In such a case. section 17(l) requires the police
officer to produce the girl before the nearest magistrate of any class.
We are not concerned with the substance of this provisicn in section
17(1) but there appears to be scope for improvement in a point of
detail. Section 17(1), when referring to the earlier sections, speaks of
the special police officer who “fails to produce her immediately be-
“fore the magistrate” but the earlier sections themselves use the word
“forthwith™. Hence the word “immediately” in section 1711} is inaccu-
rate. To remedy the inaccuracy, we have two alternatives—(i) to sub-
stitute the word “forthwith” in place of the word “immediately”, or
(i) merely to remove the word “immediately”.

If the first device is adopted, the word “forthwith” would occur
twice in section 17(1). This repetition would be jarring. We there-
fore prefer the second alternative, and recommend the word “imme-
diately” should be deleted from section 17(1).

6.22. Recommendation to amend section 17(1) by adding a proviso
—It has been suggested® that the following proviso may be added in
sectton 17(1):—

“Provided that no girl shall be (i) released or placed in
custody of a person who may, exercise harmful influence over
her, or (ii) be detained in such custody for a period exceeding
ten days from the date of such an order.”

The suggestion is worth accepting as it is based on a sound princi-
ple. We therefore recommend that the following proviso should be
added in section 17(1): — '

“Provided that no girl shall be——

(i) detained in custody under this sub-section for a period
exceeding ten days from the date of such an order, or

1 For re-draft, see pars 623, infra.
2 Supgestion of the Central Burean of Correctinnal Services,
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(i1 restored or placed in the custedy of a person who may
exercised harmfu! influence over her.”

6.23. Suggestion regarding section 172} -With reference {o section
1742}, a suggestion has been: mads for revising it. The salient features of
the suggested revision are—

(a}) appropriate provision regarding intermediate custody;
{b) pre-hearing enquiries by Probation Officers;

{c} introduction of the crilerion of the need for care and
protection for orders by courts instead of the standard of correct-
ness of the infermation recciveds and

(d) nor-institutional care. geidance ynd counselling with or
without supervision.

It is sluted fhat al] these are vitally necessary for the proper disposi-
tion of the rescued girls and for employivg in it social case work techni-
ques.

6.24. Recommendation—The suggestion is useful and salutary and
may be accepted. Section 17(2) should be suitably' revised for the pur-
pose. The redraft which e give later will explain the changes needed.

6.24A. Detention inn a protective home of a girt rescued under 5. 16
and convicted under s. 17—Suggestion of the Department—In one sug-
gestion,” it is staled that it hus been found by experience that short term
of residence in protective homes or corrective institutiors does not have
the desired impact on the persons concerned. It is therefore suggested
that 2 minimum period of 1 year might be prescribed for detlention in a
proteciive home or a correctional institution,

In this connection we may stats that the amendment. which we are
recommending in section 17 will take cave of this aspect.”

6.25. Redraits of certain sections—In the light of the above discus-
sion. we give below redrafts of sections 15(4), 15(5), 16(1), 602y, 17(N),
1742), 17(2A), to 17(2E) and section 1 7(4).

Revised seciions 15(4), 15(5), 16(1), 16(2). 17(1). 1702, 17(2A) 1o }7(2E)
and section 17(4)

. 15. 14) The special police officer entering any premises under sub-
section (1) shall be entitled to remove therefrom. -

(@} any girl if, in his opinion. shs is under the age of twenty-
an years and is carrying on or is being made to carrv ou, prosti-
tution or attempts are being made to make her Carry on prostity-
tion, or

U Roo i 4 25, dafig,
2N N U6 [Hagenaiog of Lie Theperinety,

8 Tyrea G- 24, 'f’:r.f!‘.’!,
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b} any woman, if, i his opinion, she iv being made to carry
on prostitution or attempls are being made to make her carry on
prostitution.’

15. (5) The special police officer, after removing the worman or girl
under sub-section {4), shall forthwith produce her before the appropriate
magistrate.

16. (1) Where a magistrate has reason to believe from information
- received from the police or from any other person authorised by the State
Government in this behalf or otherwise®, that—

@) a gir]l apparently under the age of iwenty-one vears, is
lyving, or is carrying on, or is being made lo carry on prostitu-
tion, in & brothel, or

(b) & woman is being made to carry on prostitution in a
brothel’

he may direct the special police officer to enter such brethel, and to
remove therefrom such woman or girl and produce her before.

“16. (2) The special police officer, after removing the wamar o
girl, shall forthwith produce her before the magistrate issuing the order.”

Revised section 17(1)

“17. (1) When the special police officer removing a woman or girk
under sub-section (4} of section 15 or rescuing a woman o girl under
sub-section (1) of section 16, fails to produce her... .. * befcre the magis-
trate, as required by sub-section (5} of section 15 or sub-section (2) of
section 16, he shall produce her forthwith before the nearest magistrate
of any class, who shall pass such orders as he deems proper for her safe
custody until she is produced before the appropriate magistrate:

Provided that no woman or givl shall be—

W) derained in custody wnder this sub-section for a period
exceeding ten days from the date of the order under this sub-
section, or

(i} restored to or placed in the custody of a person who may
exercise a harmjul influence over her®

(2) When the girl s produced before the appropriate magistrate, he
shall, after giving the girl an opportunity of being heard, cause an inquiry
to be made as to the correctness of the information received under sub-
section (1), the age, character and antecedenty of the girl and the suita-
bility of her parents, guardian or husband for taking charge of her und
the nature of the influence which the conditions in her home are likely

1 See para 6-11, supra.
* See para 619, supra.
3 Sue par: 611, supra.
1 8 apara 6- 11, supre.
5 oe para 6011, supra.
¥ Tara "+ 22, sy,

LYz o LI&#CA—6
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o have on her if she is restored to the same, and, for this purpose, he
tay direct a Probation Officer appointed under the Probation of
Officers Act, 1958, to inquire into the above circumstances and into the
personality of the girl and prospects of rehabilitation of the girl.*

“17. (2A) The magistrate may, while an inquiry is made into a
case under sub-section (2), pass such orders as he deerns proper for the
safe custody of the girl;

Provided that no girl shall be kept in the custody for this purpose
for a period exceeding three weeks from the date of such an order, and
no girl shall be kept in the custody of a person likely to have a harmful
influence on her?

“17. 2B) When the magistrate is satisfied, after making an inquiry
as required in sub-section (2)—

@ that the information received is correct.
(b) that the girl is under the age of twenty-one years, and

(c) that she is in need of care and protection, he may, subject
to the provisions of sub-section (3), make an order that such girl
be detained for such period, being not less than one year and not
more than three years, as may be specified in the order, in a pro-
tective home or in such other custody as he, for reasons to be
recorded in writing, shall consider suitable:®

Provided that such custody shall not be that of person or body of
persons of a religious persuation different from that of the girl, and tha
those entrusted with the custody of the girl, including the person in
charge of a protective institution, may be required to enter into a bond
which may, where necessary and feasible, contain underiakings based on
directions relating to the proper care, guardianship, education, fraining
and medical and psychiatric treatment of the girl as well as SUpervision
by a person appointed by the court, which will be in fcrce for a period
not exceeding three years..*”

“17. (2C) When the woman is produced before the appropriaie
magistrate, he shall, after giving the woman an epportunity of being
heard, cause an inquiry to be made as to the correctness of the informa-
tion received under sub-section (1), the age, character and antecedents
of the woman and the suitability of her parents, guardian or husband for
taking charge of her and the nature of the influence which the conditions
in her home are likely to have on her if she is restored 1o the same, and
for this purpose, he may direct a Probation Officer appointed under the
Probation of Offenders Act, 1958, to inguire into the above circum-
stances and into the personality of the woman and prospects of rehabili-
lation of the woman.

1 Para 6-24, supra.
3 Para 6-24, supra.
3 Para 6-24, supra.
4 Pora G-24, suor.
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“17. 2D) The Mugistraie may, while an inquiry is made into a case
under sub-section (2C), pass such orders as he deems proper for the safe
~ustody of the woman:

Provided that no woman shall be kept in the custody for this pur-
pose for q period exceeding three weeks from the date of such an order,
and no woman shall be kept in the custody of a person likely to hav'e
harmful influence on her.

“17. QE) When the magistrate is satisfied, after making an inquiry
as required ir. sub-section (2D)— .

(a) that the information received is correct and
(b} that the woman ix above the age of twenty-oné years, and

() thar she is in need of care and protection, he may, sub-
ject to the provisions of sub-section (3), make an order that such
peniod, being not less than one year and not more than three
years, as muay be specified in the order, in a protective home, or
in such other custody as he, for reasons to be recorded in writ-
ing, shall consider suitable:

Provided that such custody shall not be that of a person or body of
persons of a religicus persuation different from that of the woman, and
that those entrusted with the custody of the woman, including a person
in charge df a protective institution, may be required to enter into a bond
which may, where necessary and feasible, contain undertakings based on
directions relating to the proper care, guardianship, education, training
and medical and psychiatric treatment of the woman, as well as super-
vision by a person qppointed by the court, which will be in force for a
period not exceeding three years.

_6.25. {section 17(3)-—-No changel.

“17(d) Against every order under sub-section (2B) or sub-section
(2E), an appeal shall lie (o the Sessions Judge, whose decision on such
appeal shall be final.”

6.26. Sections 174 and 17B (new)—We have already recommended
the insertion of two new sections—!7A and [7B—to deal with seduc
tion by police officers of rescued women and girls and non-production of
rescued womer and girls by police officers acting under the Act.

6.27. Section 18—Under section 18(1), a Magistrate may, on receipt
of information from the police or otherwise, that any house, room, place
or any portion thereof within a distance of two hundred yards of any
public place referred to in sub-seclion (1) of section 7, is beinjg run or
used as a brothel by any person, or is being used by prostitutes for carry-
ing on their trade, issue notice on the owner, lessor or landlord of such
house, room, place or portion or the agent of the owner, lessor or-land-
101 or on the tenant, lessee, occupier of, or any other person in charge
of such house, room, place, or portion, to show cause within seven days

4 See Para 5-03, supio.
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of the receipt of the notice why the same should not be attached for
improper user thereof. if, after hearing the person concerned, the Magis-
trate is satisfied that the house, room, place, or portion is being used as
a grothcl or for carrying on prostitution, then the Magistrate may pass
orders— :

(a) directing eviction of the occupier within seven days of the
passing of the order from the house, room, place, or portion,

(b) directing that before letting it out during the period of one
year immediately after the passing of the order, the owner,
lessor or landlord or the agent of the owner, lessor or land-
lord shall obtain the previous approval of the Magistrate.

Under sub-section (2) a court convicting a person of any offence
under section 3 or section 7 may pass orders under sub-section (1), with-
out further notice to such person to show cause as required in that sub-
section.

" These are the important provisions of the section.

6.28. Suggestion to repeal section 18 not accepted—It has been
suggested that section 18 may be repealed’. It is stated that instead of
jssuing notices, punitive action as contemplated in the Act should be
taken. “We do not warn thieves before catching them.”

We apprehend, however, that the suggestion is based on an incom-
plete and inaccurate conception of the scope® of section 18. The section
does not deal with “notice” before prosecution or before punitive action,
Its main object is preventive. Moreover, it is wrong to suppose that in
every case. of conduct amounting to violation of the Act, prosccution is
the only remedy. Lastly, sub-section (2) of section 18 of the Act requires
no notice, and can operate immediately on conviction. For these reasons
we do not accept the suggestion that the section be repealed.

6.29. Section 19—Section 19 provides for applications by women
and girls for being kept in a protective home, and reads as follows: -

“19. (1) A woman or girl who is carrying on, or is being
made to carry on, prostitution, may make an application to the
magistrate within the local limits of whose jurisdiction she is
carrying on, or is being made to carry on, prostitution. for an
order that she may be kept in a protective home.”

“(2) It after hearing the applicant and making such inquiry
as he may consider necessary, the magistrate is satisfied that an
order should be made under this section, then, he shall make an
order, for reasons to be recorded, that the applicant be kept in
a protective home for such period as may be specified in  the
order.”

1 Suggestion of the Cantral Burean of Correctional Servioes.

% Para 6:27A, supra.
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6.30. Section 19(1)—Suggestion accepted—It has been suggested,'
that section 19(1) shoold contain also a provision for an order that the
girl be provided care and protection by the court. This suggesiion is, in
principle, sound, and we accept it.

6.31. Recommendation—We, therefore, recommend that for the last
12 words of section 19(1}, the following should be substituted

“(a) for an order that she may be kept in a protective home,
or

(b} for an order that she be provided care and protection by
the court in the manner specified in sub-section (2).”

6.32. Section 1901 A)—Recommendation regording interim custody
—We are of the view that pending an inquiry under section 19(1), the
Magistrate should have power to direct that the girl be kept in propet
custody, This should be incorporated in section 19, in the form of sub-
section (1A), as follows:—-

“(1A) Pending such inquiry, the Magistrate may direct that
the girl be kept in such custody as the Magistrate may consider
proper, having regard to the circumstances of the case.”

6.33. Section 19(2)—Suggestion for ingquiry accepted—It nas further
snggested® that in sub-section (2) of section 19, an inguiry by a Probation
Officer into the personality, home and conditions and rehabilitation
prospects should be provided for. His report will be before the Magis-
trate.

If, on such inquiry, the Magistrate is satistied that an order should
be made under this section. then, he shall make an order, for reasons to
be recorded, that the applicant be kept in a protective home, o a correc-
tive institution or under the supervision of a person appointed by him,
for such period as may be specified in the order. It has been stated that
in the revised scheme, a protective home has been envisaged as 2 home
for the rescued girls," who should be protected against the very stigma
of being considered as having been a prostitute at any period of their
lives. In this context. it will not be advisable to send all applicants iinder
section 19 to protective homes. A few of them may still justify such a
course. Hence, oppottunity should be taken to provide for sending such
cases to corrective institurions, as well as for keeping them under super-
vision under a “non-institutional social case work system.”

We agree with the principle of the suggestion.
6.34. Recommendation to amend section 19(2)--We recommend

that to carry out the chanpes already indicated,' sub-section (2) of sec-
(2) of section 19 should be revised as follows:-—

“(2) If the magistrate, after hearing the applicant and making
such inquiry zs he may consider necessary, facludiryg an inquiry

. xuggestion, of the Central Butesu of Correotionnl Servicss
2 Supgastion of the Central Bureau of Correctioaa! Services,
1 Ypa dizcussion ag to section 2, Fprotactive home™, g,

4 Bew oava 6-53, supre.
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by a Probation Officer appointed under the Probation of Offi-
cers Act, 1958, into the personulity, conditions of home and pros-
pects of rehabilitation, of the applicant, is satisied that an order
should be made under this section, he shall, for reasons to be
recorded, make an order that the applicant be kepl—

{) in a protective home, or
(i) in a corrective instituiion, or

(iil) under the supervision of a person appoinied by the
magistrate,

for such period as may be specified in the order.”

6.35. Section 20—Removal of prostitutes—Section 20, which deals
with the removal of prostitutes from any place, deserves close considera-
tion. Briefly the scheme of the section is as follows: —-

Under sub-sections (1) and (2), a Magistrate, on receiving
information that any woman or girl residing in or frequenting sny
place within the local limits of his jurisdiction is a prostitute, may
record the substance of the information received, and issue a
notice to such woman or girl requiring her to appear before the

- magistrate and show cause why she should not be required to
remove herself from the place and be prohibited from re-entering
it. The notice must be accompanied by a copy of the record
referred to above, and the copy is to be served along with the
notice on the woman or girl against whom the notice is issued.

Sub-section (3) of section 20 provides as follows: —-

“(3) The magistrate shail, after the service of the notice
referred to in sub-section (2), proceed to inguire into the truth of
the information received, and after giving the woman or girl an
opportunity of adducing evidence, take such further evidencs as
he thinks fit, and if upon such inquiry it appears to him that such
woman or girl is a prostitute and that it is necessary in the
interests of the general public that such woman or girl should be
required to remove herself therefrom and be prohibited from re-
entering the same, the magistrate shall, by order in writing com-

- municated to the woman or girl in the manner specificd therein.
require her after a date (to be specified in the order) which shall
not be less than seven days from the date of the order. to remove
herself from the place to such place ‘whether within or without the
{ocal limits of his jurisdiction, hy such route or routes and within
such time as may be specified in the order and also prohibit her
from re-entering the place without the permission in writing of
the magistrate having jurisdiction over such placa.”

~ Under sub-section (4 of secton 20, a person who—

(a) fails to comply with un order issued under this section,
within the period specified therein, or whilst an order prohibiting
her from re-entering a place without permissicn is in force, re-
enters the place without such permission, or
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(0) knowing that any woman or girl has, under this section,
been required to remove herself from the place and has not ob-
taiped the requisite permission to re-enter it, harbours or conceals
such -woman or girl in the place, is punishable with fine of the
specified amount,

6.36. Validity of section 20 upheld—The validity of section 20 was
chalienged in the past and in fact, the challenge was partly successful,
before the Bembay High Court,' as well as before the Allahabad® High
Court. But the Supreme Court has now upheld validity of the section.’

6.37. Suggestion for repeal considered—It has been suggested* that
section 207 should be repealed. The reason given in support of the
suggestion is, that mobilizing the community interest in reforming and
rehabilitating the offender, rather than encouraging an attitude of
ostracization, is accepted as the right approach for the purpose of pre-
vention of crime as well as for the treatment of offenders. Section 20 is
not in line with this principle. “Such provision could be considered
reasonable when prevention was aftempted on municipal and local basis;
it is obviously a waste of effort all round, when we intend tp safeguard
every jurisdiction against the malady.”

6.38. Suggestion not accepted—We are, however, of the view that
considerations of public interest should override the reasons set out
above. In our view, public interest requires retention of the section,
and we do not, therefore, recommend its repeal. We may point cut that
the power under sub-section (3) is circumscribed.

6.39. Section 21— Preventive Homes—-Section 21 deals with the
establishment and licensing of protective homes. Sub-ssction (13, (2},
{3) and (8) are important for our purposes, and read as follows:—

“{1) The State Government may in its discreticn establish as many
protective homes under this Act as it thinks fit and such homes, when
established, shall be maintained in such manner as may be prescribed.

(2) No persen or no authority other than the State Government
shall, after the commencement of this Act, establish or maintain any
protective home except under and in accordance with the conditions of
a licence issued under this section by the State Government.

(3) The State Government, on application made to it in this be-
half by a person or authority, issue to such person or autherity a licence
in the prescribed form for establishing and maintaining or as the case
may be, for maintaining a protective home and a licence sc issued may
contain such conditions as the State Government may think fit to im-
pose in accordance with the rules made under this Aect:

1 Begum v. Stale, ALR. 1063 Bom. 17,

2 Shama Biw v. Siaie, ALR. 1959 AlL 17,

2 Stgte of UP. v. Kauskalive, ALR. 1964 8.0, 418, 521, 422,
4 Hngzestion of the Jentral Bavean of Oarrantional Sarvicos,

¥ Para G 30 subra-
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Provided that any such condition may require that the manage-
ment of the protective home shall, wherever practicable, be entrusted
to women: .

Provided further that a person or authority maintaining any pro-
tective home at the commencement of this Act shall be allowed a period
of six months from such commencement to make an application for
such licence. :

“(8) Where a licence in respect of a protective home has been
revoked under the foregoing sub-section, such protective home shall
cease to function from the date of such revocation.

Whoever establishes or maintains a protective home except in
accordance with the provision of this section, shall be punishable in the
case of a first offence with fine which may extend to one thousand
tupees and, in the case of second or subsequent offences, with imprison-
ment for a term which may extend to one year, or with fine which may
extend to two thousand rupees, or with both.”

6.40. Recommendation to add corrective institution-—In section 21,
sub-section (1), (2), (3) and (8), corrective institutions should be added",
in view of the proposed scheme’. We recommend acccordingly

6.41. Section 21 (9A)—Suggestion for power to transfer inmates
accepted—It has been suggested®, that in section 21, a provision should
be added whereby the State Government or an authority authorised by
it in this behalf may, subject to. any rules that may be made in this
behalf, transfer an inmate of a protective home tc a corrective institu-
tion or vice versa; the person transferred should not be required to stay
in the institution to which she is transferred, for a period longer than
she was required to stay in the institution from which she is transferred.

6.42. The sdggestion may be accepted in principle. as providing a
useful procedure.

6.43. Recommendation to add sub-section (94) in section 21 -In
the light of the above discussion, we recommend that a sub-section
should be added in section 21, as follows:

“9A) The State Government or an authority authorised by
it in this behalf may, subject to any rules that may be made in
this behalf, transfer an inmate of a Protective Home to a Cor-
rective Institution or an immate of a Corrective Institution to a
protective home, where such transfer is considered desirable
having regard to the conduct of the person to he transferred,
the kind of training to be imparted in each institution and the
ather circumstances of the case:

Provided that

1 (.f. compare suggestion of the Central Burean of ('orvectional Services,
? See diseussion regarding seciion 2, supre.
3 Bugwostion of the Cantral Burcau of Chrrer unul Serviess,
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(a) no woman or girl who is transferred under this sub-
section shall be required to stay in the institution to which she
is transferred for a period longer than she was required to stay
in the institution from which she was transferred;

(b) reasons shall be recorded for every order of transfer
under this section.”

6.44. Section 22— Trials—Under section 22, no Court inferior to
that of a Magistrate as delined in clause {(¢) of section 2, shall try any
offence under section 3. section 4, seclion 5, section 6, section 7 or
section 8. The expression “Magistrate™ iz defined in section 2(c) as
meaning the District Magistrate or a Magistrate of the first class spe-
cially empowered by the Government to exercise jurisdiction,

6.45. Section 22-—Amendment recommended—As already indicat-
ed,' changes regarding the competent Magistrate, should be made in
this section.

6.46. It has been suggested® that section 22 should be repealed. It
is stated that we should trust all our magistrates—and eventvally even
Gram Panchayats-—when we want to fight commercial vice not only
in cities but also in remote rural areas. It is not correct to think that
such vice exists only in cities.

The suggestion is based on a misconception. Section 22 does not
require that only Magistrates in cities can be empowered. Moreover,
Gram Panchayats are not debarred. by this provision, from trying an
offence, if they are otherwise competent (under the Panchayat Act in
torce in the State), to try that offence,

1 See discussion regarding seetion 2, definition of** Magiatrate™,
1 Suggastion of the Central Bureau of Correction] Serviess.



CHAPTER 7

MISCELLANEOUS
(Sections 23 to 25)

7.1. Section 23(1) —We deal in this Chapter with the remaining
sections of the Act. Section 23 deals with the power to make rules.
The power is vested in the State Government, under sub-section (1). It
has been suggested' that section 23(1) should be amended as follows: —

“The State Government may, with the approval of the Cen-
tral Government, by notification in the Official Gazelte, make
rules for carrying out the purposes of this Act.”

The object of the suggested amendment is to require the zapproval
of the Central Government before rules are made by the State Govern-
ment. It, however, appears rather inappropriate to require the approval
of the Central Government in this respect. It is rarely® the practice to
require the approval of the Central Government, for rules to be made
by the State Government. Moreover, there is no strong reason for in-
serting this requirement in this particular Act. Hence, we are unable
to accept the suggestion. ~

7.2. Section 23(2)}b)—Change recommended—Section 23(2) enume-
rates in detail the matters as to which rules can be made. We shall deal
with only those clauses of the sub-section which require discussion.
Section 23(2)(b) authorises rules relating to—

“(b the placing in custody of women and girls released
under sub-section (1) of section 10 or for whose safe custody
orders have been passed under sub-section (1) of section 17 und
their maintenance™

It may be recalled that section 10(1) deals with release of con-
victed ‘women and girls on admonition or on probation. The placing in
custody of such women and girls so released may sound inconsistent
with release on probation, and that is the reason why there is a sug-
gestion® to delete this part of the clause. The suggestion is that the
words ‘released under sub-section (1) of section 10 or’ should be deleted.

[t is stated that the concept of release from custody is inconsistent
with the idea of probation.

We broadly agree with this approach. but we do not accept the
suggestion in fofo. Instead. we recommend that in section 23(2)(b) the
words “where the women or girls are without a home” should be
added after the words “sub-scction (1} of section 10™, This will narrow
down the scope of this part of section 23(2), clavse (b).

1 Suoggestinn of the Cantral Burcau of Correational Services.
2 Qne very rave oxample i4 found in seotiong 20 & 30, Reaisteation of Births Act, 1971,
3 Para 7:8
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7.3. Section 23(2)c)—We shall deal later with section 232) o).

7.4, Section 23()(H—Section 2321 relates to rules for carrying
out the provisions of section 18. it has been suggested® that section
- 23(2xf) should be deleted. But, if section 18 is not to be deleted, we do
not see any reason why section 23(2X{) should be deleted. We do not.
therefore. recommend any change in this regard.

1.5. Section 23{2—Rules as tc corrective  institutions—Addition
of—In consequence of our recommendation® for having @ separate
nomenclature {or corrcctive instimtions, it becomes necessary to ex-
pand the rule-making powers of the State Government, so as io enable
rules to be made on vurious matters concerning corrective institutions
(besides protective homes). In fact, there is also a suggzstion® which is
substantially to the same effect, We proceed to indicate the detailed
changes required for the above purpose.

7.6. Section 23(2)c)—change recommended-—Section 23(2¥c) pro-
vides for rules relating to:

“(c) the detention and keeping in protective homes cf wo-
tnan and girls under sub-section (2} of section 10, sub-section
(2) of section 17 and scction 19 and their maintenance;”

In view of the proposed substitution of correctivz homes institu-
Hons® in section 10(2), the relevant portion of this clsuse will require
change, and we recommend that it should be suitably revised for the
purposa’,

, 7.7. Section 23(2)(g)—Several consequential changss arise for con-
sideration with reference to secticn 23(2)g). 7
{2y Section 23(2)()D) provides for rules relatiny to—

“{iy the establishment, maintenance, management and
superintendence of protective homes and ‘he appointment,
powers and duties of persons employed in such homes;”

We recommend that corrective institutions should be added in this
clause.
(h) Section 23{2}(giv) provides For ruleg relatirg to—

“(v} the manner in which the accounts of z protective home
shall be maintained and audited;”

We recommend that corrective institutions should be added in this
clause.

1 Para 7-6, supia.
7 Snggestion of the Ceutral Bureau of Corvectional Sorvises.

% Jea recommendation ns to ssetion ) protresive home', and seelion 2-“worrective
institution ™.

¢ Suggestiom of the Central Burean of Correcbional Services,
¥ Para T-4, supra.
% Draft not ennexed.
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(c} Section 23(2)(ghivii) provides for rules as to—
“(vii) the care, treatment, maintenance, training, instruc-
tion, control and discipline of the inmates of protective homes;”
We recommend that corrective institutions should be added in this
clause.

{d) Section 23(2)(g)(ix) provides for rules as to—

“(ix) the temporary detention of women and girls sentenced
to detention in protective homes until arrangements are made
for sending them to such homes;”

We recommend that corrective institutions should be added in
this clause.

(@ Section 23(2)(g)ixi) and (xii} deal with rules as to—

*“(xi) the transfer, in pursuance of an order of the court
from a protective home to a prison of a woman or girl found
to be incorrigible or exercising bad influence upon other in-
mates of the protective home and the period of her detention
in such prison;

(xii} the transfer to u protective home or women or girls
sentenced under section 7 or section 8 and the period of their
detention in such homes;”

We recommend that corrective institutions should be added in
these clauses. wherever considered suitable,

{f) Section 23(2)(g)(xiil) provides for rules as to--

“(xiit) the discharge of inmates from a protective home
either absolutely or subject to conditions, and their avrest in
this event of breach of such conditions;”

We recommend that the Corrective institutions should be added in
this clause.

(g) Section 23(2Mg}(xv) provides for rules as to- —

“{xv) the inspection of protective homes and other institu-
tions in which women and girls may be kept, detained and main-
tained.”

We recommend that corrective institutions should be zdded in this
clause also.

7.8. Section 24— This takes us to section 24. Tt saves laws relating
to juvenile offenders. and needs no change.

7.9. Schedule of powers of Magistrates to be inserted- --In view of
what we have stated above. in connection with the defirnition of “Magis-
trate'”, the following Schedule® dealing with the powers of Magistrates
should be inserted in the Act,

1 Gup dligeussion 18 to saction 2(c)-definition of “Magistrale™.
9 Sce para < 10, supry.
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SCHEDULE

Magistrates competent to exercise the powers under various sections of
the Act.

Explanatory Note: (1) In regard to offences under the Act, the
entries in the second column against a section, the number of which
is given in the first column, are not intended as the delinition of the
offence in the Act, but merely as an indication of the substance of the

section.

(2) In this Schedule, (i) the expression “Magistrate of the first
class” includes Metropolitan Magistrates, but not Executive Magis-
trates; (i) the expression “District Magistrate” includes Chief Metro-
politan Magistrates.

Magistrates compelent 1o exercise various powers.

Section (it of the section
L Prostitution in or in fhe vieinily of District Magistrate.
public place to be notified.
11{4+ Trial for breach of the requirement to Mugistrate of the first class

notify address by u previously con-
vigted offender.

12(4) Security for good behavioue from hali- Magistrate of the first class.
tual offenders.

15(5) Search without warrant .+ Magistrate of the frxl olass, Discrict
Magistrate or Sub-divisional Magis-
trte.

16 Rescue of girl .. Magistrate of the liret claps, Distriet
Magistrate or Sub-Divisional Magis-
trate.

17 Intermediate custody of girls rermo e  Magistrate of the first class, District
wnder section 15 or rescned under ser-  Magistrate or Sub-divisional Magis-
tion L6, trnte.

18(13(3) &{4) Closure of brothels and eviction of «ff- District Magistrate or Sub-id.visional
enders frem premiscs. Magistrale.

19 ++ |Application for beiny kept in a p-otee- Magistrate of the first class, Distriet
tive hoimne, Magistrate or Sub- Divigional Magis-

trate.

SO(L}&E( Lemoval of prostitutes from any place District Magistrate or  Sub-civ'aional
Magistrate of any Kxeoutive Magis-
trate spacially empiwe et by the
Htute Goverpment.

.o Triale .. Magistrate of th tirst clasy.

14
(3]

1 See para 4+ 10 of the Keport.,



CHAPTER 8§
IMPLEMENTATION OF THE AC1— SOME IMPORTANT POINTS

3.1. Introductory—We would like to conclude this report by
drawing attention to an important aspect of the problem with which
the Act is concerned. We wish to emphasise that apart {rom amend-
ments of the Act, many other measures are needed to witigate the
evil of prostitution. The need for such measures has been siressed in
the past' also, but what may be conveniently called “nonlegislative
measures” are so important that we would like to draw attention to
some points that require serious attention.

8.2, Need for well-managed institution—1In the first place, we
would like to poini out that the Act may be defeated by reason of
dearth of well-managed institutions. Implementation of the beneficial
provisions of the Act, particularly, the provisions as to the rescue of
fallen women and girls, postulates the existence of sufficient number of
well-managed institutions. This may sound axiomatic, but we think that
it is an aspect of very great importance, which should be borne in mind.

In this connection, it should also be stated that the line ot demar-
cation between institutions for the correction of hardened prostitutes on
the one hand, and institutions for the protection of new recruits 1o
this vocation on the other hand should be kept in the forefront. We
have discussed this aspect in detail, in the relevant portion of the

Report®.

8.3. Need for adequate women police officers—S8econdly. we would
like to record our view that il should be ensured® that the number of
women police officers is adequate for the discharge of the duties that
may have to be specially entrusted to these police officers under the

Act,

8.4. Proper up-bringing—Thirdly, it is well-known that many in-
mates of brothels have children who are brought up in the surround-
ings in which their mothers live. These children are, therefore, bound to
imbibe the undesirable atmosphere of the brothels. This aspect requires
paramount and immediate attention. [t illustrates how, apart from
legislation, other efforts are necessary to prevent the evil of prostitution
from assuming a larger dimension.

1 Paras 3, 11,-7, 6:13, 6-17, 6-23, supra,

¢ Yoo discussivn ay to section 2-definition of ‘cotrective institution” and  “protective

homes™. Para 47, 4-33. supra,

2 See also pary 613, supra.
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The law can deal with serious and blatant manifestations of immo-
rality. But the problem is not only a legal one. We may point out that
there are institutions relating to children, and suitable use should be
made of these institutions,

If there is any lacuna in the relevant legislation, the matter should
be dealt with suitably, by amending the relevant legislation. But, be-
sides legislative action, it is desirable that measures should be taken
to protect impressionable girls from imbibing such. atmosphere, The
enlisting of the co-operation of voluntary agencies is ¢minently desir-
able, in this regard.



CHAPTER 9
SUMMARY OF RECOMMENDATIONS

Our recommendations are summarised below: —

I. The Suppression of Immoral Traffic in Women and Girls
Act, 1956-—Amendment.

Section 2(a)—'brothel’—In the definition of ‘brothel”, the addi-
tion of ‘conveyance' is recommended.

~ Section 2—-"corrective institution”—The definition of “corrective
institution™ should be inserted in section 2, to include an institution
where women and girls who are in need of correction may be detained®.

Section 2(C)_——‘Magistrate"——The term  ‘Metropolitan  Magistrate’
should be substituted for ‘Magistrate’ in the Act, to accord with the
terminology adopted in the Criminal Procedure Code, 1973

The definition of “Magistrate” in section 2(c) should be revised
so as to refer to a schedule of powers of Magistrates, which is recom-
mended to be inserted in the Act',

~ Section 2Ue)-—"prostitute”—The definition of ‘prostitute” should be
linked up with that of ‘prostitution™,

Section 2{fi—"prostitution’—The definition of ‘prostitution’ should
be revised so as to clarify that the payment for the intercourse need not
be immediate. Further, the definition of ‘prostitute’ shcould be linked
up with that of ‘prostitution™.

Section 2(g)— protective home’—Recommendation has been made
to amend the definition of ‘protective home’ so as to include an insti-
tution for the care and protection of rescued women and girls, being an
institution as is referred to under section 21, but as to exclude a shelter
for female under-trials or a corrective institution’.

Section 4(2)—Recommendation has been made to revise seclion
4(2), so as to make it clear that it is those persons who are over the age
of eighteen years and found in the circumstances mentioned in this sub-
section who are punishable under sub-section (1). The proviso to section
4(2) should be deleted, as being superfluous®.

1 Para 4-6.

2 Para 4-7.

3 Para 4-9.

+ Para 4-12, 7-9.

5 Parag 4:17 and 4-26,
Para 4-26.

Para 4-33.

Para 5-17.

L
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The point relating to section 5 is considered. An amendment is
recommended in sections 372 and 373 of the Indian Pena! Code’, to
cover girls above a certain age.

Section T{l—Verbal change—In section 7(1)}, for the -'words
“yards” the word “meters™ should be substituted.

Section 3(1)-—Section 9(1) should be revised so as to punish a per-
son who stands in a position of authority over any woman or girl and
who causes or aids or abets in seducing her for prostitutiort’.

Section 10(1)—In section 10(1), the offences under section 3(2),
section 4 and section 5 should be removed, as these are serious offences
and not suitable for probation®.

Section 10(1)(a), (b) and {c)—The reference to the Criminal Pro-
cedure Code, 1898 should be replaced by reference to the new Code
of Criminal Procedure, 1973 and the Probation of Offenders Act, 1958°

Section 10(1) should be revised to provide that a person convicted
for the first time under section 7 or 8, may, having regard to his age,
character, antecedents and circumstances be released by the court with
admonition or probation under the Probation of Offenders Act, 1958
or section 360 of the Criminal Procedure Code, 1973, if the said Act
does not extend fo the State’.

Section 10(2) and Section 104 (New)—Section 10(2) should be
revised so that persons convicted under sections 7 and 8 should be deter-
mined in a corrective institution. For this putpose, a new section 10A
should be inserted”.

Section 10{3)—Section 10(3} should be widened, so as to prohibit
release on probation or with admonition for all offences except offences
under sections 7 and 8°.

Section 10—Section 10 should be amended so as to provide that
where a court convicting a person could have ordered probation, but
has not done so, it shall record the reasons for not having done s’

Sections 158, 16, 17 and 23(2)-—-The scope of sections 15(4) and
16 should be widened, so as to make the beneficial provision for rescue
available also 1o a woman of any age who is being made to carry on
prostitution™, :

Such women, being involuntary participants in prostitution, should
be sent to protective homes, and not to corrective institutionstly

1 Para 6-21.
¥ Para 525
3 Para 5-37.
4 Paro 5-43.
i Para 5-45.
8 Para 6-46.
7 Para 5:47.
¢ Para 5-48,
2 Parp 5-49
0 Pyras 6-7, 6-8 and 6-9,
1 Pura 610,

T/ P(D)12Mo LI&CA-T
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However, such adult women, while in the protective home, should
be treated on a different {ooting from girls below the age of 21 years,
and suitable provision should be made in this regard in the rules to
be made under the Act'.

In section 17(1), the word “immediately” should be deleted’. It is
also recommended that a proviso should be added to section 17(1) to
the effect that no girl should be detained in custody for more than ten
days or be placed in custody of a person who may exercise harmful
influence over her®.

Section 17(2)—Section 17(2) should be revised so as to provide
for intermediate custody, enquiries by Probation Officers, need for care
and protection of orders by courts and non-institutional care and gui-
dance. A minimum period of one year and not more than three years
may be prescribed for detention in a protective home or in such other
custody as the court may order”.

Section 174 and 17B (New)—The insertion of two new sections—
17A and 17B—to deal with seduction and non-production by police
officers of rescued women and gitls® is recommended.

Section 19(1)—Section 19(1) should be revised so as to inclade a
pruwision for an order that the girl be provided care and protection
by the court in a protective home or in the manner specified in section
192Y.

Section 19(1A} (New)—interim custody—The iosertion of a new
section 19(1A) regarding the interim custody of the girl, pending an
inquiry under section 19{1) is recomrended®.

Seciton i9(2)—Section 19(2) should be revised so as to include an
inquiry by a Probation Officer into the personality, conditions of home
and prospects of rehabilitation of the applicant, and the Magistrate
may then order her to be kept in a protective home, corrective institu-
tion or under the supervision of such person as he appoints.

Sections 21(1), 21(2), 21(3) and 218 —In section 21, sub-sections
(1), 2, (3) and (8), dealing with protective homes, corrective institutions
should be added™.

Section 21(9A4)—Power to transfer inmates—(New)—-The insertion
of a new sub-section (9A) in section ZI, regarding power to transter
an inmate of a Protective Home to a corrective institution or vice versa'’
is recommended.

1 pary 6-190.
2 Pury 6-21.
i Para B-22,
t Paras 6-23 and 6-24.
E Paras 6-24 and 6-25,
& Pyros 6 63 and 6-20.
* Pora 631,
8 Tara 6-32.
¥ Pora §-34.

e pPary 6-40,

1L Pyrn 60430
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Section 22—The changes regarding the competent Magistrate
should be made in section 22, so as to accord with the recommenda-
tions regarding section 2°.

Section 23(2)(h)——In section 23(2)(b} the words “where the women
or girls are without a home” should be added after the words ““sub-
section (1) of section 10” in order to narrow down this part, rcgarding
custody®.

Section 23(2}c)—The relevant portion of section 23(2)(c) should
be revised in view of the proposed substitution of corrective institutions
in section 10(2).

Section 23(2)(g}—The term “corrective institutions™ should be added
in section 23(2)(g), clauses (@), (v), (vii), (ix), (xiii} and (xv} and in clavses
{xi} and (xii}, wherever considered suitable.*

Schedule of powers of Magistrates to be inserfed--—A  schedule
dealing with the powers of Magistrates should be inserted in the Act'.

I1. The Suppression of Immoral Traffic in Women and Girls Act, 1956

Implementation—Apart from the implementation of the Suppres-
sion of Immoral Traffic in Women and Girls Act, many other non-
legislative measures are required to mitigate the evil of prostitution®

Need for well managed institutions—The provisions regarding res-
cue of fallen women and girls postulates the existence of sofficient
number of wellmanaged institutions. This should be borre in mind.
The distinction drawn between Corrective Homes and Protective Homes
for different categories of prostitutes should also be kept in the fore-
front’.

Need for adequate women police officers—The number of women
police officers should be adequate to carry out the work entrusted to
them under the Act”.

Proper up-bringing of prostitutes' children—The children of pros-
titutes are bound to imbibe the undesirabie atmosphere of brothe! life
Here again, institutions relating to children should be suitably used {if
necessary, relevant law be amended) and the assistance of vojuntary
agencies should be enlisted to protect young girls® particularly.

1 Para 6-45.

9 Para 7-2.

? Paras T-B3and 7-8.
4 Para 7 7.

® Para 7-8.

2 Para 8-1.

* Para 82.

% Para 8-3.

% Para 4-4.
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II1. Indian Penal Code, 1860

Sections 372 and 373, Indian Penal Code—Sections 372 and 373,
Indian Penal Code should be amended so as to extend these sections
regarding purchase or sale of girls to adults also!

IV. Probation of Offenders Act, 1958.

Section 18, Probation of Offenders Act, 1958—Section 18 of the
Probation of Offenders Act should be amended, so as to remove refe-
rence to the Suppression of Immoral Traffic Act’.

We would like to place on record our warm appreciation of the
valuable assistance we have received from Shri Bakshi, Member-Secre-
tary of the Commission in the preparation of this Report.

P. B. Gajendragadkar Chairman

P. K. Tripathi Member

S. S. Dhavan Member

S. P. Sen Verma Member

B. C. Mitra | Member

P. M. Bakshi Member-Secretary
New Delhi;

Tth February, 1975.

1 Parag 5+20 ond 5-21,
2 Para 5-44,




APPENDIX 1

COMPARATIVE POSITION AS TO PROSTITUTION IN OTHER
COUNTRIES

Prostitution at common law—At common law, keeping a brothel is
not an offence. A prostitute receiving men-only into her own room could
not be convicted of keeping a *‘brothel™.

It may be stated that “scandalous and public” indecent behaviour
was, at common law, an offence®, The history of the offencs of grossly
open and notorious “lewdness-indecent exposure” is illustrative of this.
To be indictable in earlier times, this act not only had to be public,
but had to actually be seen by “more than one” non-consenting persons.’
The “more than one person” rule was, however, soon relaxed, to the
extent that acts were held indictable if they were committed in a place
“go situated that what passes there can be seen by a considerable num-
ber of people if they happen to look™* However, courts, retaining this
requitement as so modified, have still refused to indict the act when
committed in private before a single non-consenting person®.

The law on the subject in England has now been modified by a
number of enactments®.

Statutory provisions in England—The main statutory offences in
England relevant to prostitution are the following: —

Causing or encouraging women to become prostitutes:
By section 22(1) of the Sexual Offences Act, 1956,—
“It is an offence for a person—

{a) to procure a woman to become, in any part of the world,
a common prostitute; ot

(b) to procure a woman to leave the United Kingdom, in-
tending her to become an inmate of or frequent a brothel else-
where; or :

{c) to procure a woman to leave her usual place of abode
in the United Kingdom, intending her to become an inmate of,
or frequent a brothel in any part of the world for the purpose
of prostitution.”

1 Singleton v Ellison, (1895) 1 Q B, 607; Archbold (1968), para 3834,
2 Note “Homn-sexual Conduot”, 70 Yale Law Journal 623, 624, and footnote 11.
3 {a) Regine v. Walson, (1847) 2 Cox Orim. Cas. 376;
{b) Regina v. Orchard, (1848) 3 Cox. Crim, Cus. 248.
4 (a) Van Houten v. State, 6 N.1.J. 311 (Essex Quarter Sess. 1882), off'c: 46 N.L.J. 16
(Sup. Ct. 1884) {act committed in store) (U.S.A.);
(b) Reging v. Holmes, (1853) 6 Cox Crim. Cas, 218 (act in omnibugk
{c¢) Regina v, Thallman (1863) 9 Cox. Crim, Cas. 388 (act in Toof).
& See (1946} Burdick, Law of Crimes 967, cited in Note," Homosexual Conduct” 70 Yale
T.J. 623, 624 and footnote 11.
¢ Ses infra-“Siatutory provisions in England.”
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The use of Premises for Prostitution:

(a) Brothel keeping--By section 33 of the Sexual Offences
Act, 1956

“It is an offence for a person to keep a brothel, or to
manage, or act or assist in the management of a brothel.”

By Section 34:

“It is an offence for the lessor or landlord of any premises
of his agent to let the whole or part of the premises with the
knowledge that it is to be used, in whole or in part, as a brothel,
or, where the whole or part of the premises is used as a brothel.
to be wilfully a party to that use continuing.”

And by section 35(1):

“It is an offence for the tenant or occupisr, or person in
charge, of any premises knowingly to permit the whole or part
of the premises to be used as a brothel.”

Tenant permitting premises to be used for prostitution:
By section 36 of the Sexual Offences Act, 1936

“It is an offence for the tenant or occupier of any premises
knowingly to permit the whole or part of the premises to be
used for the purpose of habitual prostitution.”

Living on the Earnings of Prostitution:

By section 30 of the Sexual Offences Act, 1956:

*(1) It is an offence for a man knowingly to live whoily or
in part on the earnings of prostitution.

(2) For the purposes of this section a man who lives with
or is habitually in the company of a prostitute, or who exercises
control, direction or influence over a prostitute’s movements in
a way which shows he is aiding, abetting or compelling her
prostitution with others, shall be presumed to be knowingly
living on the earnings of prostitution, unless he proves the con-
trary.”

By section 4 of the Street Offences Act, 1959, the maximum
penalty for this offence was increased from two to seven years,

A woman exercising control over a prostitute

A closely related offence under section 31 of the Sexual Offences
Act, 1956, may be committed only by women:

“It is an offence for a woman for purposes of gain to exer-
cise control, direction or influence over a prostitute’s movements
in a way which shows she is aiding, abetting or compelling her
prostitution.”
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Loitering pr Soliciting in Public Places-

In all the offences so far considerzd, the erime is committed not
by the prostitute but by another. The legisfation now 1o be considered
is aimed at the prostitute herself. Its object 15 not the suppression or
dicouragement of prostitution, but the elimination of an offence against
public order and decency arising from the activities of prostitutes in
public places. The present law is to be found in the Street Offences Act,
1959, which provides, in section 1—

“(1} It shalt be an offence for a common prostiute to loiter
or solicit in a sireet or public place for the purpese of prosti-
tution.”

Section 1(4) of the Street Offences Act. 1959 provides:

“For the purposes of this section ‘street’ incliddes any bridgc,
road, lanz, footway, subway, square, courl, alley o1 passage,
whether a thoroughiare or not, which is for the time being open
to the public; and the doorways and entcances of premises
abutting on a street (as hereinbefore defined), snd any ground
adjoining and open to a street, shall be treated as forming part
of the street.”

“Soliciting” takes place in a street or public place where the soli-
citation takes effect there, even though ihe accused may be outside the
street or public place. In Smith v, Huges' aftracted the utiention of
men in the street by tapping on the window pane, and by gestures in-
vited them and indicated the price of her services. Applying the “mis
chief rule’ of construction, the Divisional Court dismissed ler appeal:

“Every body knoews that this was an Act intended to clear
up the streefs, to enable people to walk alonp the stests without
being “malested or solicited” by common prostitutes. Viewed in
that way, it can matter litile whether the prostitute is soliciting
while in the street or is standing in a doorway or on a balcony,
or at the window, or whether the window is shut or open or hall
open; in each case her solicitation is projected to and addressed
to somebody walking in the street.”

OF course, a person who is not criminally punished by the law.
can still be denied its protection. Thus, the doctrine that the int-keepst
must adimit all travellers is not applicable te a prosiitute* A Tandlord
who lets a fiat for fornication may not recover his rent.”

Other countries—Having dealt with English Jaw, we give below a
brief summary’ of the positton in 2 “ew other countties.

1 Smith v. Hughes (1060) 2 All B.R. 359, 861
2 (a} Baider v. Phe Dimile Tne (1923) 168 Ky 248 3. W, 229 (10234 (TN
(b Fultan Turkish Bath, Ine. v. Board of Police (ommiasionera, 169 Cal. App. 21 T8S,
237 P. 2d 203 (Dist. Cb. App. 1959) (US.A).
8 fTpfill v. Weight, (1911) 1 EB. 508.
& Wat:rial mostly baged on  International Review of Criminal Policy (Cetober 1958), Mo,
1%
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Cambodia—In Cambodia, a number of licensed brothels and
houses of prostitution exist under special regulations other than licens-
ing. Clandestine prostitutes are prosecuted under Article 430 of the
Penal Code. Their arrest is the responsibility of the “public morals
police”, which keeps a special register of persons so arrested and sent
ta trttlaaltment centres, as well as  of inmates of licensed or recognised
brothels.

Canada—Position as to Canada is dealt with later.

In Chile, on October 4, 1955, the Ministry of Health issued a new
regulation concerning the prevention of venereal disease, which pro-
vided for the suppression of all brothels in the country and the dis-
continuance of the medical inspection relating to the occupants of such
establishments.

Denmark—In Denmark, prostifution is not an offence as such.
The pelice, may, however, order a prostitute to seek lawful occupation
under section 199 of the Criminal Law and if the prostitute fails to
comply with the order, she can be imprisoned upto one year. Section
233 of the Criminal Law provides that any person who offends public
decency by her way- of life, or by importuning other persons, is liable
to simple detention or to imprisonment upto one year. The sentence
is normally suspended for the first offence.

France—In France, Act of 24th April, 1946, and the decrce of
1947 contain the law on the subject. The Ministry of Health has estab-
lished a Central health and social card index of prostitutes. Prostitution
per se is not an offence. The Act of 1946 prowvides for penalties for its
public manifestation. Also, the Act punishes procurers of all types, but
this law is not effective.

Haiti—In Haiti, prostitution is regulated by the Decree of 13th
June, 1927. Prostitutes who are not inmates of recognised brothels are
not subjected to general or administrative measutes; they are tolerated.

Hungary—In Hungary, registration of prostitutes was abolished
in Jupe, 1950.

Ireland—In Ireland, no licensed or recognized brothels nor any
system of registration of prostitutes exists. Section 16 of the Criminal
Law Amendment Act, 1935 provides that every commen prostitute who
is found loitering in any street, or other place and soliciting passersby
for the purpose of prostitution shall be guilty of an offence and on
conviction be liable, in the case of the first offence, to 3 fine not ex-
ceeding two pounds or in case of subsequent offences to imprisonment
for a ferm mot exceeding six months.

Poland—In Poland, heterosexual prostitution is not a punishable
offence. But, as regards homosexual prostitution, artic’e 207 of the
Penal Code provides that any person who offers himself for reasons of
profit to a person of the same sex for the purpose of commiiting an

1 Bes below under “TU.R.A, and Canada®.
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immoral act shall be liable to a term of imprisonment for 3 years. Under
further provisions of the Penal Code, consorting with relatives in the
direct line, with 3 brother or sister or with minors, exploiting the pros-
litution of others and inducing another person o engage professionally
in immoral acts, are punishable offences. In a number of cities where
the problem of prostitution is acute, names of all prostitutes who had
committed an offence were previously entered in a special card register
which also contains personal data e.g, education, age eic. This syslem

was abolished in April, 1956, and now no system of registration exists
in Poland.

Spain—In Spain, the Penal Code provides for the cffences of pro-
tecting or abetting prostitutes, and inducing other persons by deception,
violence or threats to satisfy the unlawful desires of others. If the woman
involved is under 21 years, offenders are liable to heavier penalties, and
any person who fails to place under restraint a2 minor subject to his
legal authority who is, to his knowledge, engaging in prostitution or
residing in a house or place of ilifame, is liable to arrest on a major
charge, and may be disqualified from acting as guardian and deprived
of his parental authority. Persons engaged in clandestine prostitution
as a means of livelihood, and the protectors of such person, are also
liable to sentence of confinement or special supervision under the
Vagrants and Beggars Law. The legislative Decree of 3rd March, 1956
declares prostitution to be an illicit traffic and prohibits brothels and
other similar establishments.

Sri Lanka—In Sri Lanka, there are no licensed or recognised
brothels, and prostitutes are not subject to registration. Prostitution is
an offence under the Brothels Ordinance and the Vagrants Ordinance.
The Brothels Ordinance does not provide for the punishment of the
women found in a brothel presumably for the purpose of prostitution,
but a charge could be made against them under section 9(1A) of the
Vagrants Ordinance. Such a charge, however, is extremely difficult to
prove, and a great handicap to the raiding of such housss arises from
the fact that the courts frown on the police practice of using “decoys”
in order to trap the women.

U.S.4. and Canada—Under the different laws in force in the
U.S.A. and Canada, the term “prostitution” is generally construed to
mean the offering or receiving of the body for hire for the purpose of
sexual intercourse. In some States, a further qualification is added: the
term “prostitution” includes the offering or receiving of the body for
indiscriminate sexual intercourse, without hire. It may be assumed
that a “promiscuous” woman (as distinet from a prostitute) shows some
degree of discrimination and emotional involvement, and that pay-
ment to her does not take form of a fee for services rendered, although
some less tangible consideration may be received. The I'ne of demar
cation, however, (between promiscuity and prostitution) is not a hard
or fast one. Further, the same woman may shift back and forth bet-
ween “prostitution” and  “promiscuity” as the economiic and other
conditions of her life change.
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_ Generally speaking, the prostitute group includes women who
derive entire earnings from this, as well as those who are waitresscs,
barmaids, dance hall girls etc.

The Federal Act in the U.S.A. (known as the White Slave Traffic
Act) prohibits and penalises, as a felony, the act of any person who
transports, causes to be transported, or aids or assists in transporting
any woman or girl in inter-state or foreign commerce for the purpose
of prostitution or debauchery or any other immoral purpose, or who
knowingly procures or obtains, causes to be procured or obtained, or
aids or assists in procuring or obtaining any ticket or tickets or any
form of transporiation to be used by any woman or girl in interstate
or foreign commerce for the purpose of prostitution or debauchery or
for any other immoral purpose’. Knowingly to persuade, induce, en-
tice, or coerce, or to aid or assist in persuading, inducing, enticing,
or coercing any woman to go from one place to another in inter-state
or foreign commerce for the purpose of prostitution, debauchery, or
other immoral purpose?, or knowingly to persuade, induce, entice, or
coerce any woman or girl under the age of eighteen years from any
state or territory or from the District of Columbia to any other state
or territory or District of Columbia, with the purpose and intent to
induce or coerce her or that she shall be induced or coerced to engage
in prostitution or debauchery or any other immoral practice. or in
furtherance of such purposc knowingly to induce or cause her to go
and to be carried or transported as a passenger in inter-state com-
merce upon the line or route of any comomn catrier or carriers® arc
also declared to constitute felonies.

Prostitution in one form or another has existed on the North
American continent since the very early days of its history. In the
19th century, the white slave traffic prospered in business and residen-
tial areas. Brothel keepers and pimps grew rich, but the prostitutes
themselves were always in debt to the brothel owners.

With the dawn of the 20th century, there was public awakening,
in Western Europe, particulurly in England and in France. In Lon-
don, the first International Conference for the Suppression of Traffic
in Women in 1899 was held. In 1902, the first International Confe-
rence for the Suppression of the White Slave Traffic met in Paris to
draft a Treaty. By 1904, an international agreement for suppressing
the international traffic in women had been adopted by 13 nations:
Belgium, DPenmark, France, Germany, Italy, Great Britain, the
Netherlands, Norway, Portugal. Russta, Spain, Sweden and Switzer-
and. The U.S. accepted to itin 1906. In 1917, the U.S. Congress
passed an Act which prohibited prostitution within a prescribed area
around military or naval installations. Following these, several states
enacted laws against all phases of commercialised prostitution, and
passed ‘injunction and abatement’ laws. The laws against traffic in

118 U.8. Code 8. 397.
2 |3 U.8. Code 5. 398.
3 |8 1.8, Code 5. 400
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women and girls aimed at the prosecution of procurers aud other pro-
moters of vice. The ‘injunction and abatement’ laws provided for the
suppression of disorderly houses as public nuisance. These resulted,
in many stales, in the closing of many houses of prostitution; this
marked the beginning of the end of these districts as an American
wnstitution,

By 1948, every State in the U.S.A. had enacted some kind of
improved vice-repressive laws. By defining “prostitution” so as to in-
clude both the giving as well as taking of the body in indiscriminate
sexual intercourse for hire, and by penalising the customer as well as
the prostitute, some States’ marked a long step forward in legislation
tn this field.

Between the two World Wars, there was growing interest in pub-
lic health and a campaign for control of venereal disease and for vice-
tepressive laws was adopted. The May Act, 1941-“to prohibit pros-
utution within such reasonable distance of military  and/or naval
establishments as the Secretary of War and/or Navy shall determine
1o be needful to the efficiency, health and welfare of the Army and/
or Navy™ is worth particular notice.

By 1948, every State in the U.S.A. had enacted some kind of
repressive legislation.

The “regulationist” system, involving the registration of prostitute
and the regulation of brothels, had been tried out in one form or
another in the United States and Canada. This proved ineffective, and
was abandoned in favour of a policy of strict repression. The American
point of view on regulation was influenced by the fact that (1) “regu-
lation does not regulate” but simply increases the demand for prostitu-
tion, and (2) the regulationist system involves the Governments con-
cerned as partners in licence fees and levying taxes.

At present, the federal law in Canada against commercialised
prostitution and the State laws in the U.S.A. classify prostitution and
traffic in persons as a crime, and call for its strict repression. The trend
is towards decreased comumercialised prostitution, because of effective
law enforcement, and improvement in economic conditions,

In the U.S.A., the Federal Government may enact spacial legislation
to protect servicemen from the threat of prostitution activities, and the
commanding officers of army, navy and air force installations may
place out of bounds to servicemen the neighbouring brothels and other
resorts where illegal sex contracts are made or attempted, However, the
role of the Federal Government is restricted largely to the Tmmigration
and Naturalisation Service, and to the F.B.I. which takes action only
when the traffic in persons crosses state lines,

State attorneys can take action where the law is not complied with.
Further, state health authorities may bring pressure on municipal gov-
ernments to secure the enforcement of these laws,

! E.g Arizona, Florida, New Humpshire and Wisconsin,
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The State laws differ. In New York City, for example, a prostituie
when apprehended is taken to the police station, where she is charged
and if of a iegal age taken to a house of detention to await trial. A minor
is placed temporanly in a home for delinguent girls, With least possible
delay, they are brought before the Court for Women Vagrants, or if
under agc, before the Juvenile Court; bail may be granted; the Court
moves quickly. If it is a first offence and evidence is sufficient to war-
rant conviction, a suspended sentence may be given, or the convict
may be placed on probation. If she is a recidivist and of legal age, she
is often given prison sentence of 30 days to a year. If she is a minor,
she is given an indeterminate sentence in a rehabilitative institution. New
York does not fine convicted prostitutes. A large fine is found to be
a dzterrent, but a smaller fine is useless.

Law in New York—Seclions 230.00 230.05 and 230.10 of the 1965
New York State Penal Law read as follows':—

“Section 230.00 Prostitution.

A person is guilty of prostitution when such person engages or
agrees or offers to engage in sexual conduct with another person in
return for a fee.

[Prostitution is a violation. L.. 1963, c. 1030, eff. Sept. 1, 1967).
A persor is guilty of patronizing a prostitute when:

1. Pursuant to a prior understanding, he pays a fz¢ to another
person as  compensation for such person or 4 third person kaving
engaged in sexwal conduct with him; or

2. He pays or agrees to pay a fee to another person pursuant to
an vnderstanding that in return therefore such person or a third per-
son will engage in sexual conduct, with hiny; or

3. He solicits or requests another person to engage in sexual con-
duct with him in return for a fee.

Patronizing a prostitute is a violation®.

Section 230.10 Pro.ﬁ'f.'f!urionj and patronizing a prostitute.

Sex no defence.

If any prosecution for prostitution or patronizing a prostitute, the
sex “‘of the two parties or prospective pariies to the sexual conduct
engaged in, contemplated, or solicited is immaterial, and it is no defence
that:

1. Such persons were of the same sex; or

1 Ses Pemala. A. Roby, “Polities and Criminal Law-Revision of New State Penal Law on
Prostitution’, {1969 Smnmer), Yol. 17, Mo, 1, Soeiz! Problems 83, 85.

7 1. 1965, c. 103}, off. Sept. 1, 1967,
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2. The person who received, agreed to receive or solicited a fee
with a male and the person who paid or agreed or offerzd to pay such
fee was a female’ °

It was after public hearing that the New York Penal Law and
Criminal Revision Commission added. section 230.05, concerning pat-
rons. In its comments on article 230, the Commission termed the addi-
tion of the New offence, “Patronizing a Prostitute™, the most impor-
tant change in the article. In explaining the change, the Commission
wrote®:

“Though not presently an offence in New York, such ‘patro-
nizing’ conduct is prescribed in various forms by the penal
codes of several other jurisdiction, including the recently revis-
ed Codes of Illinois and Wisconsin.

“At the public hearings held by the Commission with respect o
the proposed Penal Law and in conferences and correspondence with
the Commission and its staff, a number of persons and organizations
have strongly urged the inclusion of a “patronizing” offence. The rea-
sons most vigorously advanced are:

(1) that criminal sanctions against the patron as well as the pros-
titute should aid in the curtailment of prostitution; and (2) that to
penalize the prostitute and exempt the equally culpable pafron is in-
herently unjust.

“After consideration of these contentions, the Comraission decided
to include the indicated patronizing offence in the new bill as a proper
corollary to prostitution.”

The power of forces opposing the “patron’s” penalty was discussed
by Flexner* in the twenties:

“The professional prostitute being a social outcaste may be periodi-
cally punished without disturbing the usual course of society...............
............... the man. however, is something more than a partner in an
immoral act; he discharges important social and business relations, is
a father or brother responsible for the maintenance of others, has com-
mercial or industrial duties to meet. He cannot be imprisoned without
damaging society (i.e., those with influence in socicty).”

In 1966, Davis wrote, “Although the service is illegitimate, the
citizen cannot ordinarily be held guilty, for it is inadvisable io punish
a large portion of the populace for a crime ............... that has no
political significance. Each such citizen participates in the basic acti-
vities of the society, in business, government, the home, the church, etc.

1. L. 19685, ¢. 1030, eff. Sept. 1, 1967.

3. Algo see B. (enrge, ‘Legal, Medical avd Paychiatric Consideraticr in the Control of
Prostitution”, (1962), 60 Mich. Law Review.

%, New YVork Penal Law, Commrnts 8. 230.06 {Mckinney 1965) cited by Eamela A, Roby
“Politics and Criminal Law, (1969 Summer), Vol. 17 Soclal Problems o, 1, 83,92,

1, Flexner, Prostitution in Europe. {1920) pages 108, eited in Pamels A, Roby, “Politics
and Criminal Law (1969) (Summer), Vol. 17, Ko 1, Social Froblems 83, 10£, footnote.
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To disrupt all of these by throwing him in jail for a mere vice would
case more social disruption and inefliciency than correcting the alleged
crimed would be werth.”

In 1968, in New York State {contrary to Davis’ expectations), the
patron can be held guilty, but the theory upon which Davis based his
sxpectations remains true, for the law is seldom enforced.®

Model Penal Code—The Model Penal Code’, original draft,
section 207.12, was as follows: -

“S. 207.12—Prostitution and related offences.

(1) Prostituticn. A perscn who engages, or offers or agrees ta en-
gage in sexual activity for hire. or is an inmate of a house of prosti-
tution, or enters this state or any political sub-division thereof to en-
gage in prostitution, commits a petty misdemeanor...... ”

The following comment was annexed to the draft.

“Althongh prostitution appears to respond to a widespread de-
mand. and despite indications that a substantial proportien of prosti
tutes are victims of social and psychic conditions beyond their control,
most students of the problem favour penal repression of commercialized
sex. Religious and mora!l ideas undoubtedly “are the main forces be-
hind the demand for repression, but utilitarfar arguments are also
available. Prostitution is an important source of venereal dissase, al-
though some contend that the “‘amateurs” to whom men turn in lieu
of prostitutes present a great danger in this respect. It has been obsery-
ed that prostitution is a source of profit and power for criminal groups
who commonly combine it with illicit trade in drugs and liquor, illzgal
gambling and even robbery and extortion. Prostitution is also a
source of coreupt influence on government and law enforcement machi-
nery. Its promoters are willing and able to pay for police protection;
and unscrupulous officials and' politicians find them an easy mark for
extorticn. Finally, some view prostitution as a significant factor in
social disorganisation, encouraging sex delinguency and undermining
marriage, the home, and individual character.

“Counter-arguments have been made by some students of the pro-
blem. who favour legislation of prostitution under public supervision.
Regulation rather than total repression has been advocated on the fol-
lowing grounds:

(1} Prostitytion cannot be eliminated by law.

1 Davis, “Sexusl Bohavieur”, in R. Merton and Niebet, Contemporary fooln! Problems
{1086) 358 citod in Pamela A. Roby, “Politica and Criminal Law ete.. “{1989) {$nmmer) Vol, 17,
No. 1, Sneigl Problems, 83, 108.

z Pymela, A, Roby “Politics and Oriming! Law ete., (1088) (Summer) Vol. 17. No, 1 Social
Problems, 83, 108,

3 Mo o] Pona! Jode (Amerioan Law Tnstitute), Tentutive Draft No. %1939 (Commenta ut
pages 170 to 174, quote ! in Panlson and Kadish, Criminal Law and it oroccsses [1968), page
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(2) Sumptuary laws hat cannot be generally enforced lend henr
selves to extortion and arbitrary and episodic prosecution.

“(3) Failure to provide a professional outlet for male sexuality
will result in more rape and other sexual crimes.

{4) Registration and periodic health inspection are che best means
of controlling venergal disease; disease is much more likely to be spread
by the promiscuous amateur than by professional prostitutes concerned
and instructed to aveid infection.

(5) Legalised prostitution offcers less opportunity for official corrup-
tion than an unrealistic effort at total repression.

(6) By confining prostitution to particular neighbourhood police
surveillance is facilitated and the safety of the general community is
promoted... ...

“Many of the issues between those who favour repression and
those who would tolerate some prostitution cannof be resolved on the
basis of available evidence. However, on the question of medical risk,
the record is persuasive that inspection of licensed prostitutes would
give no assurance against vencreal infection ...............

“Accordingly, the Institule’s proposals on prostitution, emnbodied
in Section 207.12, pursue the same basic policy of repressing commer-
cialised sexual activity, as does present American law ...............

Later, however, a modified draft was adopted, as follows:

“Section 251.2 Prostitution and Related Offences.

(1) Praostitution. A person is puilty of prostitution, a petty mis-
demeanor, if he or she:

(a) is an inmate of a house of prosiitution or otherwise engages
in scxual activity as a business; or

{b) loiters in or within view of any public place for the pui-
pose of being hired to engage in sexual activity ...............
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APPENDIX 2
LIST OF SECTIONS CONTAINING THE EXPRESSION “WOMAN"

OR “GIRL” OR BOTH

THE EXPRESSIONS

Bection

8. 2(b)—
deéinition of “gixl”

8. 25)-
definition of “Woman"

5. 4.
Punishment f: r living on the earnings of “‘pro-
atitution” of a woman or girl.

. B
Punishment for proruring, indusing or taking
waman or girl for proatitution.

8. 86—
Punishment for detaining & woman or gicl in
premises where prostitution is carried or.

i3

L8 TH(1Y —
Rescue by Magistrate vl a girlliving or oarry-
ing on in hrothel,

8 17—
Tramediate eustody of girls removed uadey
15(4) or resceed nnder s. 16{1).

5. 19—
Application for being kept in a protective
home.

a.

3.20 =Removal of prostitute from any place by
a Magistrute.

S 7 {I}—Woman or girl ecarrying on prostitution
in ot in the vitinity of pablie places.

8. 9—SJeduntion. for proatitution of & womannor
givl by person having her custody, charge or
care.

§- 15(1)--Jearch without warrant of premises
whete offence under the Act commitfed in res-
pect of a woman or gl living® thers.

5. 15(4) ~The special pulice officor can remove
any zirl from premises seatched upder s, 15(1)
who is carrying on o7 being made o oarry on
prostitution.

Refernce to Reference to  Referenes to

“Woman" “Firl™ “Weman or
only only =il
iirl
Woman
Woman or girl
Warasn or girl
Woman er girl
Girl
Girl
Waompn or girl
Woman or givl
Womarr or girl
Woman or girl
Womuan ur girl
{ixl

*Hection 15(2} reruires the presenne of at leagt one “woman’
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