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_-uybm Minister
,’ 1 have great pleasure in forwarding herewith the sixty-seventh Report of the Commission
oil thé’lndian Stamp Act, 1899,

#. the first Chapter indicates, the Law Commission, spon after its initial eonstitition, had
pameed thet it would revise the Stamp Act.  Howevpr, since the Commission was thed
coptiad with other subjects of an urgent nature, it could not take vp the work of revising
"&.l:lp Act, as aonounced. Thereafter, that anncunced plan has remained ummplu:mented

t the prcsant Commission subimitted its Reports on- topics, which it thought were
nt, it felt that the eartier announcement mmde by the first Commission should be
outandat]mmughsmdyoftheStampActmiicmﬂlamwtomakesumbhm

muhuens for amendment in regard to its provisions,

mingly.ﬁwwholsmtmcmfullycxmnedqndﬁw question pertaining to its amend-
m i material particulars was considered and the pros snd cons of every recommendation

ey Gucused

ln urder 1o facilitate the formulation of its final recommendations, the Commission sent
'y elupmomandmsutuuonsmterdamdntupwlﬂm nndsthcm;immﬂ
by it in response to its Questionnaire have been carefully éxamined. Besides, same suggestions
for pwking umendments in the Act had already been received ; these also have received careful

m@ﬁchuon by the Commission.

Qh’dmcussmnoftheentue problem in its broad perspective, ﬂmnmgnsptwnms
the Commission has decided to make the recominendations indicated in the Report.

m_ ) I hope, will speak for itself. But, I would ikt 't wention seme imposiant amend-
Tl whtich the Comussmhasmmmﬂedmudmvpﬁmphfyandrmmthhw

wilﬂlﬂ ﬂhln to 1mpro1rmg its working.

- Ih*mmnmanofﬂmﬁmt the Commisgion Eqmd fhutﬂh:deﬂmmmof‘ﬁﬂ]sotexdnngc..
w notes’ and 'policies of insurance’ certpin problems and the Commissidn

toso]vethcmbysultnble redmﬂmgd&psaldid;ﬂnitbns

o



(i)

It is obvious, that in an Act, like the Stamp Act, provisions relating to the mode of denoting
payable duty are of considerable relevance in their proper collection. Bearing this principle in
mind, the Conmission bas made suitable recommendations to provide for ccnsohd;uun of duties
on certain instruments ot covered at present and also for the use of the franking machines.

These amendments, it is hoped, will simplify the machinery of collection and pave the way

for its modernisation.

In regard to the meaning of the expression ‘bond’, the Commission found considerabin..
uncertainty which appeared to cause inconvenience -not only to the tax-payers, but also, in =
some ¢ases loss to the revenue and in many cases unnecessary waste of valwable jodicial time.
The Commission bélieves that the recommendations, which it has made for the amendmt of
this part of the Act, will, to a l.nfg., extent, rationalise the positien in that behalf.

It i3 plain that in the Siump Act where the important and indeed vital matter pertgina i
the person who is liable to bear burden of duty vis-a-vis Government. The present projisions
in sections 3, 29, 40 and 48 are somewhat sketchy and incomplete and the diversity. of jpdicial -
opinion in respect of the import of thess provisions appeared to the Commission to wcakm the
very foundation of the authority of the State to recover the deficiéncy in stamp duties because
the person, on whom the liability is imposed, remains substantially undefined and therefore
‘unidentified. ~ After careful study of the tfue juristic position in this matter and the views expressed -
by several judiciel decisions, the Commisiion has recommended a solutmn whlch attempts w state.
the “position in a clear, compact dnd eaﬁly inteﬂlglble manner.

1t is clear that if the proper .Cuty prescribed by the Act is not paid, the Act must plrohdi

for a suitable penalty, 7o some oxtent, however, the penalty pmmmn prescribed by sectiop

- .35 has, by reason of its drastic characler, proved to be unrealistic.in its working. The . Com-

.. mission’s recommendation for amending this- provision, in one sense, liberalises the sedlon to

- gome-extent but woulkd, accordmg to -the Commission, ultimately facilitate better cnfercemqm of
the Act.

The Cummlssmn noticed that, by virtue of the power conferred on the appropriste Goverm- ~
‘fuents to giant concessions and reducﬂnns stamp duty, a vlrtual plethors of lmm hag -
emerged.  Some of these notifications ‘are of great importance. In an area of such-Smpirtifieett, -
according to the Commission, the Act itsef should incorporate exemptions ‘rathet- M"m_.
it to the rules and orders which, as is wellknown, are not easily available to the public. The
Commission has recommended @ few amendments which proceed on this” asswngtion., The
rmommendanonsmlahngwthemmmmdmregardmbmsotexchahge mdmwmigmq _
_nnt&e can be cited as instances in pcunt‘ R

> N N ' ;
1 have dehbmately menﬂoncd some of the mgurﬁcam recommcndahnns madﬁ of -they bk
mission in the hope that Government will appreciate the magnitude and urgency “of ¢ :
- and will soon undertake Iv gralatmn on the lines recommended by the Comm:smon i.n. foae
'.R"P"ﬂ _ . . R REIYS
) )
Let me add that in mnlcmg ﬂr.tl:eﬂmmmdauons we have avmded to aﬁeﬂ_t &h; ram
it any substantial menner becuise we thought that the question about the fixation of § vl
tutes & question of policy en which the Comlﬂ.lmcm would net like to make any ol .

. Having regard 1o the many prob]ctps ich. we faced in revising the .
s‘!ltpmmg that the Report exl:_nd; over pﬂgﬂs in type . and compr:ses ;Eﬂ;mt.

Before concludmg, 1 wou!d like to mid \:ﬂat after the Comimission Was msﬁuﬁd‘ﬂ'm?
1971, it has forwarded twenty-theee reports: (numbering forty-five to sixty-seven) including the
present one ; and after the present Commission was re-mnsututed in September 1974, it has
forwarded seven Reports including the present one. .



(iii)

"In the end, let me repeat the suggestion which 1 have already made on tWo or three
previous occasions that, after the Report of the Commission is printed, copies of the report
shonld be circulated to the relevant academic and professional institutions so that it may stimulate
8 debate on the questions considered by the Commission and that, in turn, may assist Govern.
ment in coming to its own conclusions on the relevant recommendations made by the Commission.

With warm personal regards,

Yours sincerely,
Sd/-
(F. B. GAJENDRAGADKAR)

.Hon'ble Shri H. R. Gokhale,

Minister of Law, Justice & Co. Affairs,
Government of India,

Shaatri Bhavan,

Now Delhi-110001.



REPORT ON THE INDIAN STAMP ACT, 1899

CHAPTER 1
GENESIS OF THE REPORT

‘1.1, This Report relates to the Indian Stamp Act, 1899 which is a fiscal enactment of daily
importance to the citizens. A proposal for taking up the Act for revision was announced by

lmporu.nw of

the Law Commission soon after its initial constitution!; but, somehow, this work was not taken =

up bocause the Commission was busy with other subjects.  When the Commission was reconstituted
in 1971, its terms of reference were widened, and revision of laws in the light of directive
principles was included within those ierms.

- Having dealt with several laws which were of importance from the point of view of directive
principlés, the Commission took up the Stamp Act. Meanwhile, on several occasions, sugges-
tiods have been received by the Comnmission from varicus sources, for considering amendments
in a‘}uﬁc sections of the Act. Those suggestions have been duly taken inte account, as also

~ thé replies received to cur Questionnaire, in making the recommendstions contained in the

succéeding Chapters.
1 .2. Of the corresponding English Act, it has been stated by onc reviewer?—

== “Of ull the branches of revenue law, none, in the experience of your reviewer, i3

B one-half so dull as stamp duties ; and there is none on which it is more diificult
1o ¢xpress an opinion with any degree of certainty. The reason in each case is
that this subject has no underlying principles ; it springs basically from the Sche-
dule to the Stamp Act, 1891, which was accurately described by Lord Reid in

) Inland Revenue Commissioners v, Henry Ansbacher and Co., (1963) AC, 19’1
204, as “a mere conglomeration of unco-ordingted provmons '

_ 'ﬂ:ﬁ sapect shows the difficulty of revising the Act.”

1.3. Before we procesd to mention the broad lines on which revision af the Act could
be 'ﬂﬂmlly considered, we think it pecessary to deal with certain preliminary guestions, not
y .5y way of introduction but also in order to draw attention to the constitutional posumn

le;lslahon in respect of stamp duties, and other nnp-acts of 11:|f1pm-t=a.1:u:u:3

1.3A. Stamp duties, as is evident from the Act, are paid by aﬁxmg a stamp, either
~ impressed, or, in some cases, adhesive, to the instrument required to be stamped. Under section
3, # Is the instrument which is chargeable with duty. It follows, therefore, that if a legal
: can be efiected orally, no stamp is required, because there is nothing to which the
w be affixed, and because the charging section Ievies a duty on an instrument only.
, therefore, it would be correct to say that “the thing which is made linble to duty is

ent”,—as was observed with deference to the 'Enghish law by Lord EsherMISR*
view was cxpressed by Rowlatt, J.—a dmtmmisb&d anthority in tmﬁon nw*
]lp been reiterated in the House of Lord®.

£ WRISS/L.C. T (Notes) (Note dated 14th May,1957); ¥. 3(SH/L.C. 1L, 5. No. 1.

2. Book review of Farrand, Stamp duties for the Conveyancer (3963),107 Salicitors’ Journal, 849.

3. See discusslon as to *lnes of revision', xfra. '

4. Imermal Revewue Commissioner v. Angus, (1389) 23 Q. B. Div. 579, 589.

3 Alawex Lrd, v. LR.C,(1933) L K.B, 173, 179; 148 L.T. 164, 166,

5 Oupltrad v, IR.C. {1960) A.C. 206, 227, 211, 238; 1959 3 W.L.R898, 899, 50d, 910; affirming [1958) 2 Al
‘BR. 443,

ABPECLS.
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This is what Rowlatt J. obuerved :—

“The Stamp Act deals not with the commercial effect of the transaction, but deals
with the vehicies ; and you look at the vehicle to see what it does.™ -

In the House of Lotds, it was stated :—

“Yet the law with regard to liability to stamp duty is clear enough. The duty is
charged uvpon instruments, if they exist and come within any of the categories
prescribed by the Act.” :

“It is mot charged upon transactions. Thus, property such as chattels, wifch by
law pass on delivery, can be transferred from ome owner to another Without
attracting duty. Again, though an agreement for sale may be chargeible ad
valorem, since the Act has so required, an oral agreement for the sale of ket
involves no charge to duty because no instrument i3 brought into Qﬁst!lnlbatn
effect or to record it.3". ' SR S

1.4, it is also well-established that if the charging provision does not, on a;pﬁ!;ﬁj pRs:
truction, apply to the particular instrument, then duty is not leviable?. At the same: tir m
charging provision applies, then duty is leviable unless, of course, the citizen can bring hiroself
within a specific. exception. Abowut hundred and forty years ago, Taunton J., anwd out?
that “the law upon the subject of stamp is altogether a matter pasitivi juris. It involves nothing
of principle or reason, but depends altogether tpon the language of the Legislators.”

1.4A. One of the major sanctions for ensuring that ipstruments are duly starilped; ke
provision' that an unstamped document is mot to be admissible except n certain: gasea; R i
well established also they if a documest is mot admitied for want of stamp duty. 4 '
evidence of its contents—even where otherwise permissible under the law of evidet

‘be given, and this shows the importance of the Stamp Act, mot only as a measyre of fisca™

Iegislation but also in relation to judigial proceedings.

1.5. Usually, legislation relating to stamp duties has to provide for several maljers of
detail as well us of substance. It is not necessary at this stage to eaumerate all thpse aitegs,
or evén to analyse them. But it would be useful to point out here that such lags
indeed, any taxing statmte—usually comprises two broad categories  of provlm:?, m,
charging provisions and machincey provisions. The charging provisions lay down; the
of tax, while the machinery provisions, créate the machinery and lay down the Py 0e 4
the assessment, collection and refand of the tax. This distinction has not merely beef =
interest, because, under the Constitution®, the legisiative power is demarcated’ i tHd
(2) rates of stamp duty, and (b) stamp daties, In the ensuing discussion, provisiéns ieleyant
to stamp duties other than the rates of stamp duty will be referred to us machinery ;hﬂﬁdmu.
for the sake of convenience. ' : B I

1.6. Principles for the interpretation of stamp laws are broadly the samie & LWEeE
the interpretation of other taxing statutes, npmely, an ambiguity in a charging provifion S
natily resolved in favour of the titizens, but where the citizen claims the benefit of [ 13
tion, he has to_bring himself whthin it. The major difficalty which the courts E¥perigm
construing the Stamp Act-—apatt from those attributable to defective drafling=—cazg e
arise out of the fact that often there is no rational principle forming the’ m"‘

contrast with smaller duties levisd en bthet analogous documents.

1. (1957 3 W L.R. 898, 90! (H.L.) per Lord Radoliffe. . .
2. Gurr v. Seaddy, 13 Bx 190, 191 (Lord Chief]hmn Polloch). -
3. Morley v. Halt, {1334)2 Dowl. 494, 499, 497. -

4, Section 15. .

5. See Infra.
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1.7. The idea of raising revenue for the State from the transactions. of its citizens originated  History of
in Holland!. The first stamp law was passed in Holland in 1624 In England, it was first Stkmp dubies.:
adopted under Charles II but, under the reign of William and Mary, it essumed a definite shape '
and thereafter various statutes were passed requiring stamps on various instruments among the
English people?.

1.8. In India, the first siomp law was Regulation 6 of 1797, which was limited in 1S sump Dyties
extent to Bengal, Bihar, Orissa and Benaras. Various stamp Regulations were subsequently lnwi?—m
introduced in the sister provinces of Bombay and Madras. e

By sections 16 and 21 of the Bengal Regulation 6 of 1797, all written obhgalmrks, sxcept.

Bills of Exchange above Rs, 30 in value, were made chargeable with ad valerem duty, ranging

Woom four annas 10 one rupee. With a few exceptions, all other imstruments as well as all

copies were made charpeable according to the quantity of matter engrossed on the stamp paper

(the stamp paper varied in size and value, from two anpes to one rupee). The immediate

occasion for this Regulation was the abolition of the tax for the maintenance of police estab-
lishments, leviable on “Indian Merchaats and Traders.”

1.9. Although the stamp duties under this Regulation were primarily intended to compensate. e
for the deficiency in the public revenue oceasioned by the abolition of the tax on merchants -
te., this Reguolation paved the way for a series of later emactments relating to stamp duties.
Regulation 7 of 1800 introduced a fresh set of provisions as to stamp duties, and it may be of
interest to note, that for the first time, a specific provision was introduced for stamping an - -
aulmowlcdgemeut for the rteceipt of money at the same rate as the ralc preseribed for an
instrumgent creating an obligation. The stamp duty on many other deeds was doubled, and
a provision was also introduced to enable the holder of an unstamped document (o get the
nlm to stamp rectified, by prerentmg it 1o the Collector. To check the practice of forging -
of stlmps, Regulation 13 of 18506, Repulation 7 of 1809 and Regulation 12 of 1810 made

additions or modifications regarding the sale and authentication of stamp papers.
-Certain changes were made by Regulation 12 of 1812, Regulation 16 of 1812 and varicus
other Regulalions, passed from 1814 to 1829

In Madras, Regulation § of 1818 (sections 2, 10 and 11), mainly medelled on Bengal
Regulation 7 of 1500, contained the principal provisions as to stamp duties, followed by Regu-
Tation 2 of 1813 and Repulation 13 of 1816 as meodified by Regulation 2 of 1825.

In Bombay, the first enaciment relating to stamp duty was Regulatron 14 of 1815, foflowed -
by Regulatlons passed in 1527 and 1831. :

1.10. So much as regards the Regulations. In 1860, the first Act relating to stamp duties Stnip Acts
(Act 10 of 1860) was enacted in India. It repealed all the existing Regulations. Prior to this in India,
Ast, there had been some amending Acts?, adding to the law contained in the Regulations, The
Staptp Act of 1860 was amended the same year, and repealed and replaced by Act 10 of
1862, The Stamp Act of 1862 was amended in 1865 and 1867, and was finally repealed (as
. regheds stamp duties) by Act I8 of 1869, The last mantiohed Act was replaced by the Stamp
Act of 1879 (Act I of 1879}, which was the immed:ate precdecessor of the present Stamp Act.

The Stamp Act of 1879, during its short lif, underwent numerous alterations (it was
amended 9 times),*, and was ultimately repealed by the Stamp Act, 1899, which contains the
present law on the subject.

1.11. During the . period that l:as elapsed sihce 1899, the Stamp Act has becn amended:
seyerdl times. The most important amendments were made in 1904, 1906, 1910, 1923, 1927 i Calt
and 1955, The last mentioned amendment is the most important from the point Bf view of 3
the territorial application of the Act. .

+

1. MLN. Besy, Indian Stamp Act (1954), page (vii). . S N L
2. Pesidon in England in detqil i dealt with, infra. : ' ‘ ‘L
3. Act 14 of 1840; Act 9 of 1842; Act 15 of 1859, '
4. Act 9 of 1881; Act | of {R&8; Act 5 of 18B8; Act 18 of 1889, Act 6 of 1889 Act 20 of 1390 Act 12'of !E‘.'ll Act

O of 184; Act13 of 1897.
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The introduction of decimal coinage in 1958 necessilated extensive amendments in the
Actl,
No comprehensive revision of the Act has, however, been attempted so far.

1.12. In England, stamp duties were first imposed at the end of the 17th century®; they
are now governed primarily by two Acts of Parfiament, one imposing the duties?, and the
other making numerous administrative provisions:.  But it thould be noticed that the Stamp
Acts in ‘England have been repeatedly amended by subsequent Finance Acts and Revenue

Acts, and some of these umending Acts expressly direct that the relevant sections shall be

read “together with” or a8 “one with™ the Stamp Act, 1891°,

“The fundamental principle on which the English Acts are based is the same as in India,
namely, “the thing which is made Eable to duty is an instrument®.” Exemptions from duty in
England are not piven by nofificalion, but are contained in the relevant Act. And, of course,
it need nat be stated that if a document does not fall under any of the enumerated categories,
it is not liable to stamp duty. Examples of such documents in England are—affidavits, awards,
bills of lading, coupons for interest, proxy for one meeting only, receipt for an amount less
than two pounds, share certificates and statutory declarations®.

1.13. It is wel-known that one of the causes of the American revolution was the Stamp
Actof 1765, introduced by George Grenville. The Act levied a duty on every “skin or piece
of vellum or parchment or sheet or paper”, used for kgal documents, commercial transactions,

- etc.® Opposition to this legislative measure in the American colonies was so strong, that the

expenses of collection of the duty exceeded the revenue realised.

1.14. We may now turn to the constitutional position in India. At the time when the
Indian Stamp Act, 1899 f(a Central enactment) was enacted, the duties levied under each of

‘the several articles in its Scliedule became part of central revenues, no part of it being speci-

fically allocated to the provinces. A change was, however, introduced into this system by the
Mentlord Reforms of 1919, Section 45-A of the Government of India Act, 1919, enacted :

“45.A. (I). Provision may be made by rules under. this Act :

() for the devolution of authority In respect of provincial subjects to local
Governments and for the aflocation of reverues or other moneys fo those

Governmenis.”
Devolution Rules were framed under this provision and rulec 14(1) read:

“14(1). The following sources of revenue shall, in the case of Governors' provinces,
he allacated to the local Goverament as sourcés of provincial revenue, namely :-—

(f) the pmceeds' of any taxes which may be lawfully imposed for provincial

purposes.” :
Schedule | to these rules cl
and Provincial- —Part 1 and Part 1T respectiv

ran in these terms @
.. . “20, Non-judicial stamps, subject to Legislation by the Indian legislature........ »

ely. Ttem 20 of Part 1[—List of Provincial subjects—

| L The Indian Stamp (Amendment} Aot 1958 (19 of 1958),

In 1954,
3. Stump Act, 1891 {Eogland).

4, Stamp Dutiss Management Act, 1891 (England).
5. Priarmal Revenne Cormilssioners v. Angus, 23 Queens Bench Division 579, 539 (Lord Esher, M.R.).

& . soction 1, Stamp Act, 1391 (England).
7. The Hst is not exheustive.
8. Encyclopeedia Britennica, Vol. 21, page 306.

assified subjects of Legislative power into two heads, Central

History of
relevant

pro

joms.
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Section 80-A(3) laid down the formal requirements with which the Provincial Legislatures
shoudd comply before enaciing these laws :

“80-A(3). The local TIegislature of any province may not, withont the previous
sanction of the Governor-General, make cr take into consideration any law (a)
imposing or suthorising the imposition of any tax unless the tax is a tax sche-
duled as exempted from this provision by rules made under this Act; or........ "

In pursuance thercof, the Scheduled Taxes Rules were framed which specified the taxes
wiich might be imposed by the provinces either for their purposes or for the purposes of local
authorities within them without the previous sanction of the Governor-Geseral. In regard to
stamp duties, item 8 of Schedule I to these rules enabled provincial legislation without previous
senction only in regard to— ’

“8. A slamp duty otber than duties of which the amount is fixed by Indian
legislature.”

The result of this Scheme was that by virtue of the main provisions in section 80-A{3)(a),
tae locel legislature could legislatc for the levy of stamp duties on the instruments included in
the Stamp Act, 1899, only after obtaining the previous sanction of the Governor-General.
Sev@ral Provinces took advantage of these provisions and enacted legislation on the subject
of stamps after obtaining the previous sanction of the Governor-General under section 30-A(3),
weling the proceeds part of Provincial revenues and ameading the rates of duties imposed by
Schedule I of the Indian Stamp Act, 1899,

_;,/""'P;l 5. The Government ol Indin Act, 1935, effected a substantial change ir the law in gq of 1935,
relation to stamp duties, carrying to its logical result the provision of the Devolution Rules and
tBE-pmwtice that prevailed thereunder. It also introduced a dichortomy, so far as the. provinees

“were concerned, between the substantive law relating to the levy and collection of the duties
inchdiag the machinery therefor on the one hand, and the rate of levy on ihe other hand, The
White Paper proposals started this cleavage by listing “Stamp duties which are the subject
of kegislation Ly the Indian Legislature at the date of the Federation” in the exclusively Federal
List 1, and “stamp duties other than those provided for in List I” as a source of Provincial
Revenue. 'This rather vague foim received clarification in the report of the Joint Parliamentary
Committee. In their revised lLsts, “Fixation of rates of stamp duty in respect of bills of
exchange, hills  of lading, cheques, letters of credit, promissory notes, policies of insurance,
proxies and receipts”, was made exclusively Federal (Ttem 53 of List 1), while “fxing of
rates of stamp duty in respect of instruments other than those mentioned in item 53 of List I*
was put in as item 32 In List 1I--the exclusively Proviacial List. The legislative power. to
enact Stamp Laws in general, as distinguished from the “fixation of rates of duty”, was assigned
to the Concurrent List {Item 10), which reed “Law of nom-judicial stamps, but not including
the fization of rates of duty.” These recommendstions of the Joint Parliamentary Committes
were adopted by the framers of the Government of Indiz Act, 1935. The instruments men-
tiomed in itern 53 of List I, set out above, were allocated to the exclusively Federal List T
(em 57)---but instead of the words “fixing of rates of stamp duty”, the expression “rates. of
stamp duty” was used.

1.16. The Constitution of India followed, in this respect, the pattern of the Government Lagialative
of India Act, 1935. Entry 91 of the Union List reads : “rates of stamp duty in respect of Entties.
bils of cxchange, cheques, promissory notes, bills of lading, letters of credit, policles of
josurance, transfer of shares, dchentures, proxies and receipts”, while Entry 63 of the State
List provides for legislation in regard to “rates of stamp duty in respect of documents other
than those specified in the provisions of List I with regard to rates of stamp duty”, Eatry 44
of the Concurrent List deals with the power to make & law in relation to stamp. duties as
distinguished from the rates of stamp duty in these terms. “Stamp duties other than daties
or fets collected Ly means of judicial stamps, but not including rates of stamp duty.”

24 M of Law,/77--2



6

Eor;i?im X 1.17. The Consttution has a number of other provisions relevant to stamp duties. of

Mmmtut:bonal these, article 246 and the Seventh Schedule are relevant in regard to the lepislative power to
levy stamp duties. Articles 265, 268 and 269(e) are relevant mainly as regards the distribution
of the revenues. The former is more important, for the purposes of & consideration of the
Stamp Act.

1.18. Briefly, the scheme provided for in the Constitution is as folows :

(a) Under article 246, such stamp duties as are mentioned in the Union List! are
levied by the Union, but, under article 268, each State in which they are levied,
collects and retains the proceeds (except in the case of Union Territories) .

The documents are specified in Entry 91, Union List: .
“91. Rates of stamp duty in respect of bills of exchange, cheques, proniissory notes,
bills of leading, letters of credit, pelicies of insurance, transfer of shares, deben-
tures, proxies and receipts.”

() Other Stamp duties are levied and collected by the States, by virtue of the legis~

Intive entry in the State List, already quoted below? :— _ )
“63. Rates of stamp July in respect of documents other than those specified in the
provisions of List 1 with regard to rates of stamp duty." ’

(c) And the Concurrent List® contains the following entry :(—

“44, Stamp duties other than duties or fees collected by means of judicial sramp&.
but not including rates of stamp duty.” )

A

. This entry desls with the peneral subject of stamps. Provisions other than* those re]an&
to rates of duty ave, thus, within the legislative power of both the Union and the States.

{d) Broadly speaking, therefore, except as regards Union Territories, Parlinfagnt’s”,
legislative power extends to :—
(i) rates of stamp duty on the specified documents
{ii) machinery provisions, in respect of all documents.

1.19. The position can be stated in the form of a Chart as follows :

THE CONSTITUTIONAL FROVISIONS
CONCERNING STAMFP DUTIES

’Unio;I&i;—“—_mﬂ-“- Stats Lis; Concurrent List
Eniry 91. Entry 6. . ) Entry 44,
Rater of Stamp duty in Rates of Stamp Stamp dilies )
respect of bill of dity in respeci other than dutica
emh.angc, chagues, of doo_mmntl or fees collected
promissory nates, bills other than those by means of
of lading, letvers of spacified in the judicial stamps,
credit, policies of provisions of tist but Aot including
. jnsurance, {ransfer T with gegard to rates of stamp
of shares, debentures, rates of stamip duty.

proxies and reveipts. duaty.

IR

\ Schedule 7, List 1, entry 91,
5 Schedule 7, List 2, entry 63
3, Schedule 7, List 3, entry 44,

4. For conveniencs, provisions not relating to rates mey be referred (o as “machinery provisions”.

-
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1.20. Thus, the power of the Union extends 10 the whole field of stamp duties, except
that as regards rates ¢f stemp duiv in the States, it is confined to the specified documents. It
is plenary as regards machinery provisions,

Full use, however, has not so far been made of Parliament's legislative power in relation
to machinery provisions.

1.21, Having dealt with the important preliminary aspects, we now proceed to state briefly }eiﬁ:?o%f
the lines on which revision of the Act would be desirable, )

1.22, The defects which were described in the Act of 1879 at the time of introduction of
the Bill in Council, and the improvements which were suggested to remedy those defects, can
be said to provide the justification fow revising the present Act also. First, there are cases in which,
for want of clarity, the law has failed in its intention. The Stamp Act is left very largely to a sort
of “agtomatic operation”, inasmuch as it is applied to citizens themselves to their own transactions
as evidenced by the instroments; and the burden of its interpretation tests, not oaly upon the
lawyer, but also upon the layman. It is all the more necessary, thercfore, that the Act should,
in its expression, be as clear as possible, so that people who desire to pay proper duty on their
documents and who have no intention of evading the duty in any way, may clearly understand
the obligations which rest upon them.

Then, there are cases where the provisions of the law, though clear, can be, and have been,
-~ evaded by carrying out the iransactions in a fraudulent manner,

Thirdly, there are cases where greater facility could be given to the public to avcud petty
hardships, without making any serious inroads on the revenue.

Fourthly, there is need to introduce unifermity where dwergence has arisen owing to confhct
uf Pegigions, .o

Finally, notice has to be taken of statutory and other developments which have a bearing
on-glamp duties.

- 1.23. The Stamp Act is 2 taxing statute. It is not purely a “lawyer’s law”; and a revision of Scope for
the tax structure raises imporiant matters of pelicy. Mereover, even if revision of the rates of ?,;g;;'ﬁ?h“
duty were 10 be embarked vpon, constitutional competence of the Union in that respect is limited

to the documents mentioned in entry 31 of the Union List, (except as regards Unioa territories). -

There is, however, (as alreedy stated), considerable scope for revision of the Act in other
respeets, Without materially affecting the rates of tax. Without claiming to be exhaustive, it may be
said that even after keeping the above limitation in mind, revision is possible in respect of—

(a) the structure and arrangement of the Act;
(b} the legal labels emploved in the Aect, to degote the various kinds of documents;

{c) rectification of the unsatisfactory position, arising from conflicting decisions or
otherwise, in regard to the charging section and connected provisions;

{d) improvemen! of the machinery provisions; '

(e) reducing the multifarious variety of rates  of stamp duty—of coutse 1o the
minimum extent, 50 as not to affect the States’ revenues; and

{H mcorpﬂratmg- in the Act itself, mdny of the remissions granted by nouﬁeatluns‘
under seciion S. g

. We are satisfied that revision on the above lines would considerably simplify the Aé't.,- i.aﬁl
bring it up-to-date from the legal point of view, and would also contribute to the removal of
pucmal difficulties felt by reason of some of the drastic provisions of the Act?, :

‘1.24. At this stage, therefore, it would be proper to menton that in cur consideration of Contiderations
the Act, we have kept before ourselves certain broad guidelines which it may be convenient to Lept in wrind.
set out.

1. £ g., see discussion as togecf;c;'rx_ ":.;E;):——'t-vill Of-i;dél-l-g a.nd- article 14,
2. € g.,section 35
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In the first place, we have considered it lcgitimate to recommend such changes as were
necessary to rationalise the law or to simplify its working, and generally to avoid difficulties m
its implementation,

Our gencral approach in this regard is based on our firm belief that the smocther the
working of the law, the better will it be for all concerned. We do not, in this context, postulate
a conflict, between thic interests of the revenue and the convenicnee of tax payers,

Secondly, in the interests of easy accessihility of the law, we have, where the circumstances
so justified, suggested amendments to incorporate in the scction exemptions of long standing,

Thirdly, where we found that the provisions of the Aci—in particular, what can be con-
veniently described as the machinery provisions—have led to serfous inconveniences or to
unnecessary controversies in the courts or official circles or to avoidable delay, we have not
shreok from recommending suirable amendments. We believe that even though it may, at the
first sight, appear that 2 particular amendment proposed by us with this object liberslises thé
law in favour of the citizens, yet, ulimately, the revenue will alse benefit, inasmuch as 1g_|101_;m
or misunderstanding of the law as well s the temptation to evade the law will be minintised.
Moreover, it is legitimate to point out that ordinarily speaking, a taxation law ought not to Be 50
formulated as to encourage the raising of dishonest defences by litigants, particulerly where the
interests of the revenue can be safeguarded by other provisions. _

We are making this observation particularly with reference to the changes which we are
recommending in the law relating to instruments not duly stamped and in the provisions as to
the levy of penalty. Sections 13 to 15 and section 35 are instances in pomt These amen&ments no
doubt make the law more liberal than at present; but they are not, in our view. likely to lead
to a serious increase in the evasion of stamp duties—if at all they are likely to lead to amy incrense
in the scope for evasion. )

Fourthly, apart from the convenience of citizens, thers are situations where wider consi- -
deraticns of pablic interest may have to override a very rigid enforcement of the revemse law.
For example, the importance of detection of crime in an efficient manner and without delgy
juztifies the legislature in making a relaxation of the ordinary rulz that an unstamped ‘ocunsent
shall not be acted upon by a public officer. Acting on this principle, we have considered it ptoper
1o recommend certain amendments to section 33(1). The section imposes an obligation to impound
documents not duly stamped but there is an exception, Qur amendment sceks to widen the emsp-
tion to this obligation—an exception which is, at present, confined to police officers!.

Fifthly, we have not undertaken a review, as such, of the rates of stamp duty. Incidentally,
we note that as regards most of the documents te which the Act applies, the rates of stamps duty
are within the State Legislative List. But even as regards other documents, our amendments are
not based on any need for increase or decrzase in the rates. This general approach is. of course,
subject to what we have stated above,

Finally, it & our view that, as far as possilik, the provisions of * ssatue should be so framed
as to maintain logic and consistency with basic juristic pnncnplm 1t may not always bt casy to
discover or to maintain a logical structure in every provision of the revenue laws, But that
certainly should be the ideai,—at [east in regard to machinery provisions; these provisions do
not affect the rate of tax, and are intended to deal with details of its implementation. Lest this
should sound to be (oo absiract a statement, let us illustrate it by stating thet whore the. Khility

to pay stamp duty rests with a particular person whe thus carries the primary énty, wa«dlﬂﬁ -

consider it proper that the law shoukl, overlooking this primary duty, mpme w
sanction on some other person®. We have borne this consideration in mind in dealing w:tlt the

vexed question of (he person on whom stamp duty can be compulsorily levied under m:cmn 48
rezd with section 40,

1. Set section 33(2), infra.
2. Section 40, infra.



CHAPTER 2
SECTION 1 : TERRITORIAL APPLICATION

2.1. We propose iu deal in this chapter with the territorial application of the Act—first,
the intra-territorial application, and next, the extra-territorial application.

By virtue of the proviso to section 1{2), the Act: as it stands at present, does not apply to
areas which were previously comprised in Part B Stutes, except in respect of rates of stamp duties
on docoments menticned in the Coastitution, Seventh Schedule, Union List, entry G1. This is
‘the position emerging by reason of the narrow lines on which the Amendment Act of 1955, which
extended the Act to areas of the erstwhile Part B States, was drawn. In this coonection history of
the Act is of interest.

2.2, Section 1, sub-section (2}, as originally enacted, ran thus :

“It vatends to the whole of British Indla, inclusive of British Baluchistan, the Santhai
‘Parganas and the Pargana of Spiti. The term “British India™ was held to include
the Apency Tracts included in the Scheduled Districts.?™

Certain later amendments extended the Act to Scheduled districts and scheduled aress :
but they are not material for the present purpose.

2.2A. By the India (Adaptation of Existing Indian Lews) Order, 1947, the expression “‘the
whaole of British India” in section 1(2) was replaced by the expression “all the Provinces of India”.
Bapressions like “Briish Baluchistan™ etc. were dropped by the Indian Independence (Adapta-
tion gmtra'i Acts and Ordinances) Order, 1948.

) By the Adaptation Order, 1948, the words “all the Provinces” were substituted for the
words “British India”. The Adaptation Order of 1950 aiso made certain verbal changes in this
part of section 1(2). The clause as substitutcd by the Adaptation of Laws Order, 1950, read
as follows : “It extends to the whole of India except Part B States.” Paragraph 8 of the Adapta-
tion of Laws Order, 1950 enacted that notwithstanding the amendment about the extent of
Iew, the law should not be deemed to have been extended to any area to which it did not
extend immediately before the appointed day (26th January, 1950).

By the Merged States (Laws) Act, 1949 (59 of 1949), the Act was extended to certain
anerged areas; but that extension is not material for the present purpose. By the Part C States
{Laws) Act, 1950, the Act was extended to Manipur, Tripura and Vindhya Pradesh. To the
ersiwhile territory of Cooch-Bihar, the Act was extended by the Cooch-Bihar CAssimilation
of Lasww) Act, 1950,

2.2B. The Amendment Act of 1955 extended the Act to Part B States fo the very limited
extent indicated by the ceclicn as it now stands.

23 In 1956, on the reorganisation of States, the proviso was adapted. The expression
‘Pt B States” in that provise was replaced by the words “fhe territories which immediataly
befope the 15t November, 1956 were comprised in Part B States”, by the Adeptation of Indian
Laws Ne. (2) Order, 1956. '

The proviso now reads a5 follows :

“Provided that it shall not apply to the territosies which, immediatdly before fhe
1st November, 1956, were comprised in Part B States exclding the Stae of
Jammwu and Kashmir except to the extent to which the provisions of this Act
relate to Taies of stamp duty in respect of the documents specified in eatry 91 of
List T in ihe Scventh Schedule to ithe Constitution.”

1. Collecror of Vizagupaimant v. K.C.K. Patwaik, TLR. 52 Mad. I; ALR. 1928 Mad. 1181 (F.B,).
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The territories which were comprised in Part B States before the 1st November, 1956
WErg (—

(1) Hyderabad, now forming parts of Andhra Pradesh State, Mysore Siate and Maha-
rashtra State ;

(2) Madhya Bharat, now forming parts of thc Madhya Pradesh Staie and the Rajas-
than $iate ;

(3) Mysore, forming part of the bigger Stale of Mysore as reorganised now re-designated
as Karnataka ;

{4) Patiala and Fast Punjeb States Union, now forming part of the Punjab State ;

(3) Rajasthan, now forming part of the Rajasthan State as reorganised and Madbya
Pradesh State ;

(6) Saurashtra, now forming part of the Gujarat State;

(7) Travancore-Cochin, now forming parts of the Tamil Nadu Stete and the Kerala
State ;

2.4. Thus, to areas formerly comprised in Part B States. the Act applies only to the extent
to which its provisions relate to rates of stamp-duty on documents specified in the Union List,
entry 91, i.e., promissory notes, bills of exchange, proxies etc. The Part B States’ areas are,
s0 far as machinery provisions of the Act are concerned, left to be dealt by the laws for the
time being in force in the particular areas. 1t is assumed by the Legislature that some law or
other will always be in force containing the machinery provisions to govern stamps: (i) on docu-
menis mentioned in the Union List, as well as {ii} on other documents.

2.5. Now, it should be stated here, that under the Coenstitution!, Parliament, when it deall
with the territorial estent of the Act in 1955, (i.e, when the Act was extended to Part B States),
could have extendsd the machinery provisions of the Act to stamps on— . -

(1) documents mentioned in the Union List ; and

(i} other documents,
But this has not been done.

The present position as to the application of the Act to various local areas, as deductblke
from section 1(2) of the Act, Is, therefere, as follows @ — :
(1) In the whole of India except the State of Jammu and Kashmir, the Act extends
a0 far us it deals with tates of stamp duties on documents in the Unien List,
entry 91. : ] i
(2) In the whole of India except the State of Jammu & Kashmir and excopt the
areas in former Part B States, the Act, subject to what is gtated below, extomds so
" far as it deals with— :
(a) rates of stamp duty on ofher documents; and
(b) machinery provisions in respect of all documents.

{3} But proposition (2) above is subject to important qualifications ©' - * v
: (a) In some States, there have béen extensive local amiendments in’ rer':lw&d
the rates of stamp duty on Gther documents, the usual proc " beitg -t

insert a separate Schedule in liew of the entries in the existing Scheduled,

or to increase the duties in the existing Schedule®; and . .,
- __-____..-d——'-'-_-_'_

e discussion under “Constitutional position”—Para, 1,17 supra.

2. fa) Andhra Pradesh; )
{b) Bihar, . .
{z) Haryana and Punjaly; ‘
{d} Madhya Pradesh;

{2} Orissa;

{f) Rajasthan;
ig) UP..and
{h)} West Bengal

3. {g) Agsam; and
{b) Tamil Nadu.

-
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(b) Some Stules have enacted a sclf-contained Stamp Act of their own, to deal
with -the rates of stamp-duty on dovuments in the State List apd also with
the machinery provisions as to documents in the State List’, '

(¢) Some States have, while enacting a self-contained law of their own govern-
ing the rates and machinery provisions for documents in the State List,
applicd the Indian Stamp Act as regards machinery provisions in respect
of documents in the Union List. Thus, Kerala, which comprises mostly
areas of the former Part B State of Travancore, Cochin and the Malabar
district of the former Madras State, has, enacted a Stamp Act® of its own,
but as regards documents in the Union List, the machinery provisions of
the Indizn Stamp Act are made applicable. The gap has, thus, been closed.

2.6. The Amendment Aci of 1955 could have gone further, and extended the provisions

of the Act cven to the areas previously comprised in Part B States, in so far as the provisions

relate to matters mentioned in the Constitution, seventh Schedule, Concurrent List, entry 44
(stamp -dutics other than duties or fees collected by means of judicial stamps, but not including
rates of stamp duty?), that is to say, machinery provisions. However, that has not been done,
so that “rates of stamp duty in respect of bills of exchange, cheques, promissory notes, bills
of lading, letters of credit, policies of insurance, transfer of shares, debentures, proxics and
receipts*.” constitute the only subject in respect of which the Indian Stamp Act applies by virtue
f its own force to the areas of what were previously Part B States®.

¥ .;As Itdga:_ds the areas of former Part A States, the Indian Stamp Act, 1899, applies to those
areas, excépt where, by separate laws or amendments introduced by a particular State, its appli-
cati as been modified or abrogated. At this stage®, it is not proposed to enter into details of
"State faws.

P
- 27. In the Union territories, of coumse; there is no restriction on the competence of

Parliament.

It is not necessary for the purposes of the present discussion to nctice the position in
detail ip regard to Union territories. To areas in Union territories which were part of British
India, the Indian Stamp Act, 1899 cxtended of its own force and this position continued except
whers. it . was altered by legislative developments after independence relevant to the particular

Unicn territory.

To the Union territory of Goa, Daman and Diu, the Act was extended by Regulation {1
of 1963, and farther amended in 1968,

5'.-'.55.{'@1-{13 Pondicherry, section 3 read with Part I of Schedule of the Pondicherry (Ex-
tensipn of Laws) Act, 1968 (XXVI of 1968} extended the Indian Stamp Act, 1899 as in force

Um'qn .
Territories,

in the emtwhile State of Madras to the Union Territory of PonKicherry, subject to certain modi-

w The Act came into foree” in the Union Teritory of Pondicherry on 9th Janvary, 1969.

In relation to Manipur and Tripura, which were previously Union territories (now States),

the Talon Territories Stamp & Court Fees Laws Act, 1961 (33 of 1961), section 5, dealt with

the matier.

1, EG. (a) Bombay Stamp Act,1953--sections 74 and 75 and Schedule 2 (for Maharashtra and Gujarat);
© {4) Muysore Stamp Act, 1957-—section 72,

2. Kerala Stamp Act. 1959—sections 72 and 73, ;

3. See wlso discussion as to section 1(2), ffra.

4

b

. Comgtitution, Seventh Schedule, Union List, entry 91.
. Section 1.

4

January, 1969.

. MWotification of the Adminivirator, Pondicherry published in Pondicherry Gazette Extraordinary No 4. dated Qﬁ I
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Parliamentary legislation relevant to Stamp duties in some Union territories was passed?
in 1971, It introduced what is known as the surcharge for “Refugee relief”. It was repealed®
1973, in so far as it applied to the Union territories of—

(i) Andaman and Nicobar Islands.
(i) Chandigarh :
(iii) Dadra and Nagar Haveli.
(iv) Delhi.
(v) Goa, Daman and Diu.
(vi) Laccadive Minicoy and Amindivi Tslands,
(vii) Pondicherry.

Pe:r“d‘i':tgim 2.8. To revert to section 1(2), the prowvision in section I(2) regarding the extent of the
igg'a' ] Act.creates a somewhat confusing picture, The matter may be re-stated as follows®:

aﬁlh?.:\chtﬂ (a) In some cases®, the Cental Act is the governing Act, not only for rames of
° stamp duties for documents in the Urnion List, bur also for rates: of duty:for feb -

documents mentioned in the State List (there having been no local warintions in
the stamp duties), as well as for machinery provisions for all documents.

{b) In some cases®, the Central Act applies for the purposes of determining the ratey
of stamp duty in respect of documents mentioned in the Union List, entry 91,
and as regards the machinery provisions in respect of all documents. But it does
not apply for rates for documents in the State List, these having been dealt with
by a separate Schedule—usually, Schedule 1A inserted locally, "

{c) In some States which have enacted their own separate Stamp Acts®=7, the. uﬁﬂtr
of the Central Act is more limited, and is confined to the rates of duty
machinery provisions for the documents mentioned in the Union List. entey 91,
The self-contained Stamp Acts of the States concerned apply in regard tor docty
ments mentioned in the State List, both for determing the rate of stamp duty and
for ascertaining the machinery provisions applicable to those documents.’

1t should be mentioned that in States which comprise Part B areas {i.e., arcas pre-

viously comprised in Part B States), the Indian Stamp Act, 1899, bae been ex-
tended, for matters excluded by section 1(2), by Siate amendment m

to those areas.

(d} Theoratically, States could even apply their own machinery provisions ewen 1o
documents in the Union List.

2s to inira- 2.9, In cur opimon, this position is very unsatisfactory. We are unable to. ses any jostifi-

: cation for continuing the present state of the law under which the machinery provisions

nder pectinn from document to doeument® (within a State) and from. State to State®. In respect, of qa Aqt
1), Proviso like the present, uniformity of machinery provisicns is, in our opinion, of copsidarable. impoy- -,

tance. Since we attach importance to the introduction of uniform procedure in regard t0 1 -
nery provisions, we have thought it appropriate to deal with the problem. .

Accordingly, we recommend to the Union Government that it showld take cerly . miope..
towards achieving uniformity in regard to machmery provisions, Of course, this Emplice.:

1, Act 73 of 1771.

2. Act 14 of 197

3. Also see para. 2.5, supra.

4- This discussion is confined to “States™ proper.

5. E. g., Andhra Pradesh, Bihar, Madhya Pradesh.

6. See below, “State Acts',

7. E.g., the erstwhile State of Bombay. Also Kerala and Mysore.
8. Category (c), supra.

9. Cataeories (a) to (), supra
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{1) repeal of State Stamp Acts, i.e. portions of those Acts which relate to machinery provisions, and
(1)) Parliamentary action adopting uniform machinery provisions applicable to the whole of
India. In making this recommendation, we do not wish to dispute the fact that State laws can
and should properly deal with the rates of duties.

As [s evident, States are at liberty to pass their own Stamp Act, by exercising the power
cumulatively conferred by State List, Entry 63, and Concurrent List, entry 44, This has already
been done in some States?. (Of Course, those Acts cannot deal with the rate of Stamp duty for
documents mentioned m the Union List). But uniformity in respect of machinery provisions
would be a better course, and there does not appear to be any constitutional hindrance in that

regnrd.

We may mention that the point was raised in our Questionnaire, and by and large npinion
is favourable to what we have recommended above?.

2.10. 8o mupch as regards the intra-territorial application of the Act. Extra-territorial apph- Extra-territorial
cation of the Act i8 a matter on which the position now seems to be fairly certain, in view of | 5‘,':,;1";‘& '
the precise wording ofthe charging section®. The scheme of the Act is that, subject to certain
special provisinos {fo be presently noticed), only an instrument executed in Indiat is chargeable
with. duty. The special provisions relate to {i) bills of exchange® payable otherwise than on de-
maxl or promissory notes which, though drawn or made cut of India, are accepted or paid or
presented or endorsed or negotiated in India®, and (i) other instramenis? execnted out of India
which relate to any properly situate or to any matter or thing done or to be done in India and
which are received In Tndia, for various matters, arising out of or concerning these special pro-
vitions (e.g., the time of stamping etc.), the Act has provided a detailed scheme3.

. 2.11. Tt would appear that in this respect, the position is not so clear in England, and itmw
. is nowhere stated in the (English) Stamp Act, 1891, in the charging provision that foreign docu-

ment do not require to be stamped. It is only when one comes to the section providing the
sanction® that the English Act speaks of am instrument executed In the United Kingdom eic.
Of eomse jndicial decisions in England do take the view that the Act is so confined. This view
has Been taken in deference to the “comity of natlons™, In the case of Nestle & Co1* Danckwerts

1. observed :—

" “The comity of nations requires that a government must tax only those penpla who are
uader the control of s own laws.”

Hence, an agreement entered into between persons living abroad with regard to property
abroad doe not require an English stamp if it does not relate to a matter or thing to be done

in the United Kingdom?',

It would also appear that, in England, a contract for the sale of immovable property situate
osm the U. K. is not chargeable with duty'?.

1 [n}'ﬂie Bombay Stamp Act, 1958 (in force in the Siates of Madharashira and Gujarat, subject to emendrpents
mibsequentiy made in those States);
{b) The Kergla Stamp Act, 1958,
.+ % 'The Mysore Siamp Act, 1957,
- ¢Fiidist is not necessarily exhaustive).
r Wﬂ 1 of the Questionnairs.
3. Section 3, clauses (a), {b) and ().
4, Section 3a).
5., Bogtiop 3(b). See also section 32(3)(k) and section 11(b).
6. Js the rough gist of the provision.
7. Section Mc).
8. Seotion 17 to 20.
9. Sectipn 14(4), Stamp Act, 1891 (BEng.).
10 (J‘]h.!&& o, Lid ;’5 Internal Revenue Commissioners, (1932) 1 All BR. 1388, 1392 (Danckwerts ¥), on nppq:l

14, Gikkrist v. Herbert, {1872} 26 Law Times 381, cited in Halsbm? 3rd ed., Vol. 33, page 269, lootnots ().
12, Sectlon 5%1), Stamp Act, 1895 {(Bog.).
24 M of Law/77—3




Sertion 21
st

" from the Schedule). ‘The definitions of the expressions ‘‘chargeable”, “duly stamped”, "e:n:t.-,uﬂf_’L

CHAFPTER 3
DEFINITIONS—SECTION 2(1) to 2(4)

3.1. Section 2 of the Act containg, in all, 28 definitions. of which the definitions in wub-
secticns (13A), (16A) and (194} were inserted by later amendments. The gxpressions defined
it the section—which need not be epumerated at the present stage—fall into the following broad

categories.

In the first place, there are definitions which define particular kinds of instroments for
the purposes of the Act in a self-contalned manner. The definitions of “bond”, “conveyance”,
“instrumeng of partition”, “lease”, “mortgage deed”, “policy of insurance”, “power of attoroey”,
“raceipt” and “setflement” fall in this category. '

Secondly, there are definitions which, while also relating to ceriain kinds of imstrumest,
adopt, with or without additions, the defmitions given in other Acts. They are, thus, not sed-
contained. The definitions of “bill of exchange”, and “bill of exchange payable on demand”
and “cheque” fall in this category, because the basic concept of bill of exchange relies heavily
on the Negotiable Tnstruments Act, 1881, though some of the definitions do inchude certain
other documents also,

Thirdly, there are definitions of expressions which do not relate to classes of instrurmenis,
bul are, at the same time, of importance for the purposes of the Act, since the expressiens
defined occur frequently in the Act; (that is to say, in the body of the Act as distinguished

“execution”, “impressed stamp” and “instrument” fall in this category.
Finally, there are other definitions which are of a minor importance.

The definitions in the first category are of the highest importance, and are those which
have led to the larpgest volume cof case-law. With these introductory observations, we protoed
to deal with each definition.

3.2, Section 2(1) defines “banker”, as including a bank end any person acting #s a banker.
The expression “banker” is used in the following sections® of the Act :—

{(a) Section 2, clause (7}, “cheque” ;
(b) Section 51, allowanos in case of printed forms no longer used by a banker.
The importance of the definition of “banker” has diminished, in view of the decrease in

the importance of the definition of “cheque™. The latter has lost ifs impartance after the
removal of the stamp duty on cheques in 1927, .

It should be pointed out that the definition of ‘banker’ tells us nothing shout thy atuibee:
of a banker. _ : '

In England, bankers are given special exemption from stamp duty when giving “drafts
or orders for payment from cne banker to another. The definition given of » “bankpe™ in

the English Stamp Act, says that it means “any person carrying on the business of tisking
in the United Kingdom®”. Doy

3.3. Strictly speaking, the mention of bank as inchding a “banker” would got tfh :

because a bank is really a place where money is deposited for certain purposes. -

1. Ses article 13, as amended in 1927

2. Section 2(7).
4. Section 29, and Scheduls 1—Bremption 2, “Bill of Bxchange”, Stamp Act, 1891 (Bng.).

14
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of the present definiton, it could be said that it is useful as covering cases where an impersonal
banker is involved (such as, a corporation). On this reasoning, a distinction could be made
between a bank and a banker, so that the former is confined to impersonal bankers and the
latter to indjvidual bankers. A bank could then be regarded as an establishment for the
custody of money received {rom or on behalf of its customers, a banker as a person who is
in charge of an establishment. Whether any such subtle distinction forms the basis of the
present definition is, however, extremely doubtful. Apart from this, however, the major defect
in the present definition is that it begs the question, as it does not tell us what the concept
of “banking” implies. Not much help can be derived in this respect from the Negotiable
Instruments Act?. A banker, as defined in that Act, includes also persons or a corporation
or company acting as bankers. Under the General Clauses Act?, the expression “persom’”
includes any company or association or body of individuals, whether incorporated or not,
Obwiously, these definitions are not heipful for the preseng purpose.

3.4, There are several characteristics wsually found in bankers today®: (i) They accept
money from, and collect cheques for, their customers and place them to their credit; (i)
They honour cheques or orders drawn on them by their customers accordingly. These two
characteristics carty with them also a third, namely : (ii) They keep current accounts or
something of that neture, in their books in which the credits and debits &re entered.

These three characteristics are much the same as those stated in Paget’s Law of Barking® :

“No. one and nobody, corporate or otherwise, can be a ‘banker’ who does not
(i) take current accouats; (ii) pay cheques drawn on himself ; (i coilect
cheques for his customers.”

"3.5. It has been state¢® that it is notoriously difficult to define the business of banking, Definition of
..«0d Bo statute has atempted it. Perhaps, a very good definition is that stated in by the Privy |
Cowmmtil in Bank of Chattinad Lid. of Colombe v. Commissioner of Income Tax, Colombo®.
The definition is as follows :

“A company which carries on as its principal business the accepting of deposits of
money on current account or otherwise, subject to withdrawal by cheque, draft
or or .1!

It may also be stated that the concept of banking hss changed” in the course of history.
In the eightesnth century, before cheques came into common use, the principal characteristics
were that the banker accepted the money of others on the terms that the persens who deposited
it comld have it back apain from the banker when they asked for it, spmetimes on demand,
at otfer tinies on notice, according te the stipulation made at the time of deposit ; and mean-
whils the banker was at liberty to make use of the money by lending it out at interest or investing
& ob mortgage or otherwise. Thus, Dr. Johnson® in 1755 in his dictionary defined a “bank”
as a “place where money is laid up to be called for occasionally” and a “banker™ as “ope
that traffics in money, one that keeps or manages a bank.”

© 3.6, Some controversy seems to have arisen with reference to the question whether the CapeLan
wond “bank” in the Negotiable Instruments Act connotes the business of utilising money for
pwpaes of profit, and whether the business must have a commercial side to it. The Madras
High Court answered this question in the affirmative®, and beld that the mere fact that the
Government Treasury received money from the District Board and respected orders issued ¢

1. Section 3, Negotiable Instruments Act, 1881,

2. Boation 3(19), General Clauses Act, 1897,

3. Soe U.D. Trust Ltd, v. Kirkwood, {1966) 2 W.L.R, 108.

4, Pagat, (H.L.} Law of Banking (1961), page 8.

3, U.D. Truse Led, v, Kitkwood, (1966) 2 W.L.R. 1083, 1050,

6. Bamk of Chettinad Lid. of Colomba v. Commissioners of Income Tax, Colomba, (1348) A.C. 378, 383 (P.C.)
7. Usitad Domirdgn Trusy Lid, v. Kirkwopd, {1966) 2 W.L.R. 10383, 1090,

B. Undrad Donrimion Trust Led, v. Xirkwood, (1968) 2 W.L.R. 1083,

5, Rngaswami v, Sankaralingem, A.LR. 1920 Madras 1011,
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it for payment would not constitute the Treasury inte a bank. This controversy, however,
has not much practical importance now, because the stamp duty on cheques' was abolished
in 1927.

to dalete the 3.7. The above discussion shows that the definition of ‘banker” in the Stamp Ack is not
deftnition of very expressive in itself, and serves no useful purpose, as it affords no guidance whatever,

We may note that under the Banking Regulation Act?, “banking” means the accepting
for the purposes of lending or investment of deposits of moeney from the public repayablé’' on
demand or otherwise, and withdrawable by cheques. draft or order or otherwise.

We are of the view that for the purposes of the Stamp Act, it would be convenient to
adopt the definition in the Banking Regulation Act, 1949, We may add that on this point?
a specific question was included in our Questionnaire, and opinion generally supports this course.

Recommendation 3.8. Accordingly, we recommend that section 2(1) should be revised as follows ;

“banker” means a person who accepts, for the purposes of lending or investment,
deposits of money from the public repayable on demand or otherwise, and
withdrawable by cheque, draft or order or otherwise.

%ﬁﬂ;}p 22, 3,9. The sccond definition relates to “Bill of Exchange” defined as follows* :—

Exchange *Bill of Exchange” means a bill of exchange as defined by the Negotiable Instru-
ments Act, 1381, and includes also a bundi and (i) any other document,
(ii) entitling or purporting to entitle, (iil any person, whether named therein or
aot, to payment by (iv) any other person of, ar to be drawn upon any other-
person for, (v) any sum of money.

The definitien of “Bill of Exchange” in the Negotiable Instruments Act® is as foﬂm-‘:f

*5. A ‘bill of exchange’ is an instrument in writing containing (i) an znconditioral
order, (ii) signed by the maker, directing (ili} a cerfain person to pay (iv) a
certain sum of money only to, or (o the order of, {v} a cerfain person or to the
bearer of the instrumeat.”

“A promise or order to pay is net ‘conditional’ within the meaning of this section and
section 4, by reason of the time for payment of the amount or any instalment thereof being
-expressed to be on the lapse of a certain period after the occurrence of a specified event
which, according to the ordinary expectation of mankind, is certain to happen although the
time of its happening may be uncertain.

“The sum peyable may be ‘certain’ within the meaning of this section and section 4,
although it includes future interest or is payable at an indicated ratc of exchange, or is
according to the course of exchange, and although the instrument provides that, om defamlt
of payment of an instalment, the balance unpaid shall become due.

“The person to whom it is clear that the direction is given or that payment &5 to''be

made may be a ‘certain person’, within the meaning of this section and section 4, although =
he is misnamed or designated by descripticn only™.

In the Law Commission’s Report’ on the Negotiable [Instruments Act, the fdlowing
revised definition of ‘bill of exchange’ has been suggesied :——

“A ‘bill of exchange’ is an jestrument in writing containing an unconditional order;..
signed by the drawer, directing a certain person to pay on dewsndde s @ -

, Arfticle 13,

. Section 5b), Banking Regulation Act, 1949,

Question 2 of the Questicnnaire,

MNumbers indicating items have been added.

. Seclion 5, Negoliable Instrumenty Act,

Numbers indicating itemns have been added.

. 11th Report {Negotiable Instruments Act), pege 75, Clause 4(7)(ii).

NSl b =
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fived for determinable fulure time a certain sum of money only to, or to the
order of, a certain person or to the bearer of the instrument.”

3.10. The definition in the English Stamp Act! is in similar, though not identical,  terms.
It is quoted below : .

“32. For the purposes of this Act the expression ‘bill of exchange' includes draft,
order, cheque, and letter of credit, and any document or writing (except a bank
note) entitling or purporting  to eatitle any person, whether pamed therein ot
not, (o payment by any other person of, or to draw upon any other person
for, any sum of money ; and [.......... wve'eenen.n..] HiCludes—

{a) an order for the payment of any sum of money by a bill of exchange or
promissory note, or for the delivery of any bill of exchange or  promissory
note in satisfaction of any sum of money, or for the payment of any sum of
money out of any particular fund which may or may not be available, or
‘upon any condition or contingency which may or may oot be performed or

' happen ; and

(b} an order for the payment of any sum of money weekiy, monthly, or at any

other stated periods, and also an order for the payment by any person at

any time after the date thereof any sum of money, [........... vl

3.11. The judgment in a Calcutta case® does point out that the words “.....eueeeervrvnnnn.
-ntitling or purporting to eatitie any person, whether named therein or not, fo payment by
- any othey person of any sum of money” (in the extended portion of the definition in the Stamp
Adt), edanot be taken literally, because the language is so wide that it might include all sorts
_Of dsktruments not capable of being classed as a bill of exchange. Even a mortgage or lease
‘may be a document “entitling any persen tc payment.” ' '

3.12. It may be stated that the wide and vague language of the English and Indian provision
in the inclusive part of the definition of “Bill of Exchange”, has created considerable difficulty.

It has been held in some cases that even for the purpeses of the extended definition, the

document should possess the essenfial characteristics of a bill of exchange, and it must, in p

effect, be in the nature of an order or direction for the

payment of money?,*,® which is the
charactéristic of a bill of exchange.

But this amonnts 1o adding to the section.

3.13 In England, it has also been held®,? that the document need not contain any express
order for the payment of money. But, on this point, the Indian case law is to the conirary.
It was held by the Punjab Chief Court® that whetever may be the private understanding

iweem the banker and the customer, the court must be guided by what is expressly stated
4 the document. .
. 3.14. Tt would appear, that sometimes, on one and the same document, cenflicting views
have béen taken in the same court om the question whether the document did or did not fall
witliih the extended part of the definition. ' : .

- 315 It is sometimes stated that the limitations o b read should be in the nature of
copfiping the definition to documents analogous o bills of exchange and hundis. If 50, it would
be beiter to confine the section by suitably changing the wording in thet mapner. =’

1. Section 32, Stamp Duties etc. Act, 1891,

2. In the maiter of the Stamp Aci, ALR, 1928 Ca). 566 {F.B.).

3. Back v. Rebson, (1878) 3 Queens Bench Divn. 636, 691,

4. Fisher v. Calvert, (1879} 27 W_R, 804 (Eng.).

5. Mead v. Young, (1790) 100 English Reports 876, 878. :

6. Midlend Bark Lid. v, Infand Reveme Lommissioners, (1927) 2 King's Bench, 463, 474.
7. Also see Rottschald v. CIT. (1894) 2 Q.B. 142,

8. In Re Stamp Act, (1912) 13 Indian Cases 330 {Full Bench) {Chief Court of Punjab).

“Section 2(2)—
“Bili of .

In¢lusive portion,
Edit 151617 *

Introductory

Express order
if required

Confli views
on ome and the
same dogwment.

Limitations—
Vagueness of.
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Case faw as to 3.16. By way of illustrating the vagueness of the present definition, it may be n:afed
iﬂmﬁi‘v‘;"{‘,’;‘ that the question whether attested hundis known as Shahajog hundis fall within the definition
VAguENLss. o “promissory note” or “bill of exchange”, raised considerable controversy in the Caleutta

HTigh Court. In Ashe Ram’s case,’ Fletcher )., held such a document 1o be an attested -pro-
missory note. In a Iater case? Mookerjee, J., held it to be a bond, and held that i did not
{all within the wider definition of bill of exchange in the Stamp Act. However, in a later
case,® Rarkin, C.J,, while criticising the language of the definition of “biil of exchange™, pointed
yut that, taken literally the definitlon in the Stamp Act might cover the document in question.

Jewel M R iion 3.17. In England, in reviewing the provisions of section 48 of the English Stamp Act of
48, English 870, which were almost identical, Jessel, M.R., expressed the opinion* that the section could
Act of 1870. never have been intended to include every document coming literally within the meaning of

the words used. If that were so, almost every kind of written document could be included
as & bill of exchange, and great injustice and confusion would arise, as they could not be
stamped subscquently and would be altogether void. [t was quite plain, therefore, that the
draftsman must have intended that the words used should be read with some mitation. The
nature of the instrument must be looked at in each case, and its precis¢ namre ascertained.

definition of 3.17A. We may, however, point out that the precise nature of the limitations to be read

“pramissory has always caused difficulty. 1n this connection, we may refer to the criticism of the alteration

) introduced by the English Act of 1870, section 49, in the difinition of “Promissory note”, by
Pollock B. (This criticism applies to “Bill of Exchange™ also} ;—

*“It is unfortunate, 1 think, that in a statute dealing with revenue matters nratural m'm.l‘“ -
have been enlarged so as to create a sort of legislative document, other ani
different to the document which is commonly known by the term wsed . the
section we have to construe, here the legislature have taken a term of well-
known meaning, and have then said it is to mean something elses”.

It has been suggested, with reference to the correspoending provision in the earlisr Emglish
: Stamp Act of 1870, namely, section 48, that it will not apply to documents otherwise specifi-
Prighiidy cdoes. cally provided for by the Act®. But, with respect, this does not remove the vageeness.

3.16. A few English cases may be noted.

In Rothschild and Sons v. Commissioners of Inland Revenue™ the Hungarian Govers-
ment had issued certain bonds, in regard to certain loan transactions. Along with each bond
were issued coupons for the payment of interest. These coupons were payable jo bawer at
the various places therein specified. It was held that the coupons were bills of exchange.
It was pointed out that in considering the effect of a document, the Court need not comfiné
jtself to the words actually used in the document, but may go behind it and comsider the
purpose for which the document has been issued, so that actual words of an order or randdte
o pay are not indispensable. Hence, though the imterest coupons merely stated that isterest
would be paid at a certzin time and place and were not bills of exchange within the leghl definition : -
of that phrase, nevertheless they came within ihe more general language of the Stamp Mt k
may incidentally be noted that such coupons were exemp'ed by later amendment. '

In Committee of London Clearing Bankers v. Commissioner of Inland Revenue® it was
beld that an order to a bark to transfer a sum of money from the customer's acobunf-ite the
account of another customer of -the bank was bill of exchange. Such a dmnuntlﬂllﬂq‘

. Asha Ram v. Kesri Chand, (1912) 33 Indian cases, 247 (Czl.). '

. Kesri Chand v. Asha Ram, {1915) 19 CW.N. 1326, : ©
. Re. Imperial Bank of India, {1928) 32 C.W N. 10]5.

. Fizher v. Calvert, 27 W.R. 301 (Eng.}.

Morigage Insurance Corperation v, Commissioners L.R., 20 Q.B.D. paga 651,

Adams v. Morgan, (1883) 14 LR, Ir. 140,

Rathehild & Sons v, Commissioners of Inlomd Revanue, (1894} 2 Q.B. 142, 146, 147; 70 L.T. 6§7,

 Commitree of Lowdon Ciearing Bankers v. Commissioners of Infand Reverie, (1895) 65 L.J. Q.B, 372, 376; (1696)
1Q.B. 542, 4 L.T. 209. 2 :

|
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a person to “draw on” the bank. It was held in this case that the document was a bill of
exchangs payable on demand.

These cases do not furnish any detailed guidance as to the exact scope of the extended part.

3.19. To make matters clearer, onc alternative wonld be to amend the section by express Possible
wards limiting the extended part to orders for the payment of money which are regarded us nego- E'n'i’g]'ﬁm'“_“_

tiable otherwise than under the Negoliable Instruments Act. limitation of the
extended part,

Any instrument containing a contract to pay money,! or any other negotiable security repre-
senting money which is in a form which renders it capable of being sued on by the holder
of it pro-tempore in his own name and which is transferable, by custom of trade, by delivery like
cash,? is a negotiable instrument.? :

3.20. Thus. iz England, dividend warrants,* and share warrants® have been held to be negoti-
able instruments,® as they involve the characteristics of a negetiable instrument,

The following are the characteristics of negotiable instruments '—
{1) Proparty passes by mere delivery ; '
(2) The transferee can sue in his own name
(3} The transferce, if a holder in due course. is not affected by the defect in title of
his transferor or his previous holder ; and

.(4) The transfere is not affected by defences that may be available against previous
holders™.

3.21. Since a promissory note is an “undertaking”, while a bill of exchange is an “order”,
documents which merely amount to an undertaking should be excluded even from the extended
..paﬂ “of the definition of Bill of Exchange. There should be a tripartite transaction, namely, the
-person who signs the document, the persen to whom it is addressed and the person in whose
fayowr it s written. A bilateral document cannot be a bill of exchange under the Negotiable
mstm;nmts Act®, and should not be a bill of exchange for the purposes of the Stamp Act. This
is because the theory on which an order is based is that the person to whom it is addressed
hes in his hands moneys of the person who draws it, on terms of ‘paying’ such money according
to the direction of the drawer®

* 4.23. The other alternative would be to delete the extended part of the definition. Its vague-
aess mey be iflustrated - aslmndi“_

In an Bnglish case?, a firm of bankers, having an account at the Bank of England deletion of the
for the purpose of enabling a customer to pay customs duties on goods ctherwise exiehded part
than in cash, issued a document addressed to the cashiers of the Bank of England,
directing them to transfer from the account of the bankers to the accouat of the
Commissioners of Customs a sum named therein. When such a document was
issued, the practice was to deal with it in one of the following two ways :

(1} It was handed by the bankers to their customer. in exchenge for his cheque
for the same amount, and given by him to the Commissioners of Custom.: who

handed it to the Bank of England ; or

l See Bixon v, Boyil, (1856) 3 Maco. 1.
Oywack v, Credit Farcier, (1873 LR, 8 O.B. 374, 381, Miller v. Rsce, (1758) 1 Smith L.C. (13th Ed) 534;
v, Satish Chandre, 46 Cal, 131, 337,
i Iglirumdt‘wnry Banking Co. v. The Londan River Plate Bank Lid. affiemed m(lm) 21 Q.B.D. 336#'(1887}
4. (a) (Roodwin v. Roberts, (1875) L.R. 10 Ex, 337,

., Partridee v. Bank of England, (1348) 9 Q.B. 396; Shingshy v. westanster Bank, (1931) 1 KB, 173,
5 'rbh Bole & Co. v. Alexandria woter Co., (1505) 93 L. 339 Ser'dlso S, 114 of the Companies Ac
6. Compare section 114.

7, Stwwroms v. London Jr. Stock Bank, (1851) 1 Ch. 270, 284. On appeal (1892) A.C. 201, 215,
8 As to the Negotiable Instruments Act, sec Hafiz Umaradas v, Akbor Kkan, A LR. 1934 Peshawer 1.
%:Cbthbum C.). in Buck v. Robson, (1878) 3 QB.D. 686, cited in Mowhdwi v. Gaar, (1909 1LR. ¥ Eoni

10. The Commitice of London Clearing Bankers v. Commissioners of iniand Revenne, (1835) 1 Q.B. 342.
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(2) It was handed direct by the bankers to a Custom Officer in exchange for that
customer’s cheque, and subsequently handed by the Commissioners of Customa
to the Bank of England. Tt was held that the document was a bill of exchange
payable on demand within the meaning of section 32 of the Stamp Act, 1891,
and that it was not exempt from duty as being a “bill drawn in the United
Kingdom for the sole purpose of remitting money to be placed to any account
of public revenue” within the meaning of the 10th Exemption under the head
“Bill of Exchange” in the First Schedule to the Act. The Courts were, more-
over, of the opinion that, having regard to the history of the exemption clause,
the word “remit” cnly applied to the placing to its proper account money which
was giready public moneyt

:Vm'd;:w 3.22A. The wide scope is illustrated by the uncertainty as to whether the drawer and the
drawee to a bill must be different persons in order that the bill may be a “bill of exchange™ within

should be same e :
. ine definition in the Stamp Act. In a Calcufta case,” it was held that a demand draft by one branch

of a Bank on another branch of the same Bank payable on demand to a third party, is a'bill of
:schange within the Stamp Act. In this case, Rankin, C.J. expressed the view that even under
the definition of a bill of exchange in section 5, Negotiable Instraments Act, different persons are
not tequired. But, in any case, such a demand draft fell within the inclusive portion of the defi-
nition of bill of exchange in the Stamp Act, -

As it was held to be a bill of exchange payable on dem&nd, no duty was leviable under arti-
cle 13, Stamp Act (as amended in 1927).

3.23. In a Patna case,® it was held that the drawer and the drawee need not necessarily
be different persons. e

This specific aspect will be dealt with later, But the more important defect is the uncertainty
discussed in the judgment of Rankin, C.J.4. The present definition, if taken literally, is undoly wide.
1t was, therefore, suggested to us that the definition should be confined to 2 Bill of Exchange as
defined in the Negotiable Instruments Act, as there is no great consideration of revenue Becessi-
\afing a charge of tax on other documents. The law, it was stated, will gain in simplicity of form
vy the suggested amendment. Mention of “hundi’ sheuld, no doubt, be retained. It was also
suggested that it would be convenient if, as regards each of the ingredients of a bill of exchange,
as defined in the Negotiable Instruments Act, 2 decision is taken as to which of thern shauld be

LM dispensed with n the Stamp. Act.

Wﬁ.gn 394, While we have carefully considered the suggestion, we have come to the conclusion

wnat instead of amending the definition, it is better to mitigate the consequences of its vagneness

v one might exclude documents intended

_ ») uy amending section 35. By narrowing down ‘the definition,
“'l'ﬂf‘}l to bills ¢y ye covered by the extended part.

While we do not recommend any amendment in the definition of “bill of exchange’, we do

recommend that in section 35, Proviso (a), the exception should be confined to bill of exchisage of -
promissory note as defined in the Negotiable Instruments Act or ‘hundi®—even if the exemption

15 retained at afl,

Ambiguras 2.25. There is another guestion to be considered in connection with bills of ' hang
Dastrements. o ¢ can fall both under bill of exchange and under a promissory note, as. defined. n. the

Negotiable Tnstruments Act.®.

Sea also Buck v, Rebson, (1878) 3. GR.D &B6; Briee v. Banninster, (1878) 3 Q.B.D.. 56% - Loome
gz the master af the Stamp Act, ALR. 1918 Cal. 566 {5.B.) (Referenca under section 57, Stamp Act), Rankin
T, R
B‘lbl')xa:nu‘ Regum.v. Lachman L4l Sao omd Hhers, AR, 1930 Pat, 230 S
In the matter of the Stamp Aet, ALR, 1928 Cal, 564, supra. _ o
For action nnder section 35, proviso(i). i
- Section 17, Negotiable Enstruments Act, L

: LI |

o
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Where an instrument may be construed, either as a promissory note or bill of exchange,
the holder may at his election treat it as cither, and the instrument shall be thence-forward treated

accordingly.
The relevant section in the Negotiable Act reads—

“17. Where an instrument may be construed either as & promissory note or hill of
exchange, the holder may at his election treat it as cither, and the instrument shatl
ba thence-forward treated accordingly.” )

3.26. This privilege is not taken away by section § of the Stamp Act; and if the holder
treats the documents as a bill of exchange, then that election governs the position for the
purposes of the Stamp Act also. This should be made clear, and we recommend accordingly.

. -3.27. We may now discuss the question of demand drafts. It appears that with reference
to the Negotiable Instruments Act {which defines the expression “cheque®), there is some con-
mroversy as to whether a demand draft drawn by a banker or his own branch is or is not a bill
of cxchange and a cheque. This controversy has arisen because, while sections 85A and 131A of
that Act meke limited provisions in regard to demand drafts for the protection of bankers, the
Act does not contain any comprehenswc provision as to drafts,

This has led to a controversy, The High Court of Bombay‘ has, for example, taken the view
that a demand draft issued by e bank on its branch or vice versa is not a cheque or a bill of
sxchange. Some other High Courts? have, however, held that it is a bill of exchange, and is very
aearly allied to a cheque,

. »"3.28, It would appear that, in England, the House of Lords® held, in 1903, that since the
-m Ak 18 both drawer and drawee, the draft drawn by a country branch of the Bank on the head
office cannot be treated as a bill of exchange, as defined in section 3 of the Bills of Exchange
Act, 1882, as it then stood. This judgment of the House of Lords dealt with other peints also, and
led to the enactment of the Bills of Exchange (Crossed Cheques) Act, 19064 It is because of
this aspect of the case that the Bombay High Court made a distinction between = bank draft
on another bank and a bank draft on another branch of the same bank.

.. In this connection, it would be of interest to note that in the English Stamp Act,® a bill of
exchange is defined as including a draft, order, cheque and letter of credit and certain other
documents. This suggests a useful improvement in the definition of “bill of exchange” in ihe
stamp Act, namely, that it should include a draft. We recommend that the definition should mclude
drafis.

. 3.29. In the Eght of the above discussion, we recommend that the deﬁmtmn of “I:u]l of
exchange” should be revised—

(i) by mcludmg drafts, and
(i) by adding the following Explanation.
“Explanation :

The provisions of section 17 of the Negotigble Instruments Act, 1881 apply for the
purposes of this Act as they apply for the purpoaes of that Act,”

1, (‘) Sanyasalingam v.The Exchange Bank of Indis, ATR. 1948 Bom. 1 {Coysjee 1),
(b} Hawmoo v. Notesa Mudaliar, A1R. 1938 Bom, 267 (Mudthohar, J.),

2. () Suganchand v. drahmayye, ALR. 1951 Mad, 910 {P.R.).
{b). Sidha Nath v. Pugfab Narlonal Bank, A.LR. 1950 All, 238.
{c) Staze Bank of Indie v. Mazumdar, A.LR. 1970 Cal, 503.

3. Capital and Counties Bank v, Gordon, (1900} All E.R. (Reprints) 1017, 1024 (HL)

4, ?;:" ;fmdtrmaéﬂmmd v. Bork of Liverpool, (1904) All, E.R, (Reprhlls} 203, 241; 131 Law T'runs 2‘” 68' Bﬂﬂd-
ournal

3. Section 32, Stamp Act, 1891, _ o ERRIRUIIEI R
24 M of Law/T7—d,

Recommendution
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We may add that these two changes have been mostly favoured® in the replies to
the relevant question in dur Questionnaire. . PR

2.90. We are further of the view, for reasons already stated,® that in section 35, proviso (a},
the exception should be confined to bill of exchange or pramissory note as defined in the Nego-
table Instruments Act or a hundi—if at all the exception i3 retained.

This recommendation also bears the support of the majority of the replies to our Question-
naire.* :

2.1, While section 2(2) defines a bill of exchange, section 2(3) defines “a bill of exchange
pavable on demand”. The first is generic; the second is specific. The distinction between a bild
of exchange pavable on demand and a bill of eachange not so payable is material for the
purposes of stamp duty.* As from 1st July, 1927, bills of exchange payable on demand are
not chargeable with any stamp duty, the relevant portion of article 13 having been deleted
in 1927. Bill of exchange payahle otherwise than on demand are chargeable with the duty
specified in article 13. -

2.99. The definition of “bill of exchange” in section 2(2) refers to the Negotiable Tnstra-
ments Act. But section 2(3) does not refer to that Act. Under the Nerotiable Instruments Act,
2 Bill of exchange payable on demand is one® which is expressed to be so payable, or in which
no time is fixed for pavment. This is not provided in the definition Section, but in section 19
of that Act. Purther, the expressions “at sight” and “on presentment” in a bill of exchange mean
“on demand”.’

3.93. Tt is to be borne in mind that section 2(3) does not expressly provide in what cases
u bill of exchange, as defined in sub-section (2), becomes payable on demand. Apparently, in
seeking the answer to this question, one has to draw up the concept of “on demand” in the Jggo-
nnble Instruments Act, mentioned sbove. This is because the definition in the Stamp Act,,, ™
tion 2(3), is merely intended to include certain other documents which may or may notﬂfﬁl"
under the generic concept of “bill of exchangs™ as defined in sub-section (2).

In a sense, this is a defect in the Stemp Act, inasmuch as one Is driven to consulting the
Negotiahle Instruments Act without any express direction to that effect. This defect should be
removed by suitably referring to section 19 of the Negotiable Tnstruments Act.

443A. Tt may be stated that in England, the definition of bill of exchange? in the
Stamp Act is a self-contained definition which, whatever its other peculiarities, does mot suffer
from the anomalous sitnafion of the generic definition in the Stamp Act referring to the Nego-
tiable Tnstruments Act and the specific defmition in the Stamp Act not referring to the Negokiable
instruments Act, '

234, Section 2, sub-section (3), provides that “bill of exchange payable on demand” in-
cludes the docmments specified in clauses (a), () and (¢) of that sub-section, This does not,
of course, mean that the cnumerated documents 21 within the general definition of bill of ex--
change. AN hat sub-section {3) achieves ic the Bimited result of bringing them within the defimition

of “bill of exchange payable on demand”

3.35. As regards the documents specifically mentioned in the section, it is to be noted that
clanse (a) extends the concept of “bill of exchange” “payable on demand” in respect of a doco-
ment for the payment of a sum of money ont of a particular fund which may or may not be -
avallable or upon an uncertzin condition or contingency. The definition of “‘bdlo!kaxeh!f_" EHNA

13

1. Ouestion 3 of the Questionnaire.
2. Sea supra.
3. For action under section 35, proviso {a).
4, Question. 3 of the Questionnaire. -
5. Seaarticle 13. L
6. Section 19, Negotiable Instruments Act, 1881,
4. Section 21, Negotiable Instruments Act, 1881.
8. Sscticn 32, Stamp Act, 1891, as amended by the Financo Adt, 1961,



23

in the Nogotiable Instruments Act! is, on the other hand, confined to documents which are pay-
asle in all events,—see the words “unconditicnal order” used in that definition. This shows the
contrast between section 2(3), clause (a), on the ome hand, and the Negotiable Instruments
Art on the other hand,

3.36. Then, section 2{3}, clause (b), includes an order for the payment of a sum of money
at weekly, monthly or any other stated period. The capression “bill of exchange”, as defined in
the Negotiable Instruments Act, may not cover such documents,—though that Act has been in-
corporated to cover an order for payment in instalments.?

3.37, Lastly, clause (c) of sub-section (3) includes a letter of credit,~—'that is to say,
any instrument by which one person authorises another to give credit to the person in whaose
favour it is drawn”. As regards stamp duty on letters of credit of credit, the matter is governed
not by the article prescribing the duty for a bill of exchange,® but by a separaie and specific
provision®-%.

According to Story,” a letter of credit, “is a letter of request, whereby one person (usually
a banker) requests some other person to advance moneys or give credit to a third person, named
therein, for a certain amount and promises that he will repay such sum to the person advancing
the same or accept bills drawn upon himself for the like amount. It is called a ‘general {or open)
Jetter of credit’, when it is addressed to all merchants or other persons in general ; and it is
called ‘a ‘specist letter of credit” when addressed to a particular person, requesting him to make
such advance to a third person”. o

'3.37A. For the purposes of stamp duty, letters of credit were, prior ta Act 5 of 1927,
gmamed by Adicle 13(s) which specified 2 charge of ope anna on them But there is now a
weplitate arid specific provision in Article 37, under whichithe duty payabie on a letier of credit
is ame rupee.” The inclusion of such letters in the definition of “Bill of Exchange payable on
Agznand” is, thus, of no effect as regards the rate of stamp duty. The higher duty under Articls 37
is payable cn such lefters. 1n this connection, section 6 is quite clear. '

3,38, But a letter of credit has to be treated as a bill of exchange for the purposes of
section 35, with the result that it is rendered inadmissible in evidence even on payment of penalty,
Dbecanse of the bur under that section.® Thus, the result of its being included in the definltion of
bilk of exchange payable on demand-—section 2, sub-section (3)—is that it atiracts the prohibi-
‘tiok, contained clsewhere in the Act, under which an imstrument which is a bill of exchenge
cannot be admitted even on payment of penalty, if it is driginally unstamped.

:5.39. The present position as regards letiers of credit is not satisfactory. It is likely to .

mishead, 8s it creates the impression that the duty thereon, is the same as on a bill of exchange,
unless -one bears in mind a number of provisions referred to above. If at all the definition of
“bill of exchange payable on demand” is to be retained, then— :
T (i) “letter of credit” should be excludéd from that definition ; and.
(i in section 35, Proviso (a), “letter of credit” shonld be expressly mentioned.®

. This will simplify the law. The replics 1o cur Questionoaire also gemerally favour it.*d

It should be pointed out that our recommendation in relation to letters of credit i confinéd
w the Stamp Act, and we do not express any apinion on the question whether, for the purposes
of the Law of Negotisble Instruments or for the purpoees of any other branch of the law,
Jettexs of credit should or should nor be regarded as bills of exchange. : '

i. Section 5, Negotiabls Instruments Act, 1881, -
2, Lakskmt Dass v. Lekha Ram, ALR. 1935 All 410.
3, Axikcio 13,

4. Article 37.

8. Bee infra,

4. Beory on Bills of Exchange, section 419,

T, Artlcle 37 as emended by Act 36 of 1976,

4. Bection 35, Proviss (a).

#. To be carried omt under section 35, Praviso (a).
10. Queation 4.

Hection X(3),
clase (b}—
payment period.

Section 23),
clause (c .
Tetters of credit,

Effect of section
35, proviso (z).
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3.39A. To sum up cur recommendations concerning matters arising out of the definition
ot “bill of exchange payable on demand’— ' '

{a) the definition* should refer to secticn 19. Ncgotiablc Instruments Act, 1881, as 1o
the meaning of “on demand” ; .

{b) letters of credit? should be excluded from the definition, and should be included
in section 35, proviso (a), Exception, if the Exception is to be retained.

_ 3.40. Section 3(4) defines a “bill of lading™ as including a through bill of lading, but as
not including a mate’s receipt. A bill of lading is a document acknowledging the shipment of goods,
signed by or on behalf of the carrier.® It serves three functionst—

(i) it is a receipt for goods delivered to the carrier ;
(ii) it nmormally embolies the terms of the contract of carriage ; :
(iii) it acts as a document of title to the goods. -

A through bill of lading denotes a bill of Jading issued in cases where goods are to be
cartied for a portion of the journey by land, upon conveyance belonging to some person other
than the ship-owner.

Subject to certain exceptions, a bill of lading is conclusive evidence of the shipment of
goods as against the master.

A mate’s receipt is a less formal document than a bill of lading. When the goads are
shipped, the acknowledgement firstS given is a less formal receipt, known as the mate(s sopaigt.
It is afterwards exchanged for a bill of lading. It is not a document of title, while a bill of
-lading is a document of title.* ' S

3.41. 1n England, there is no stamp duty on a bill of lading.”

In India, under atticle 14, a bill of lading, including a through bill of lading, is charged -
with a duty of 25nP. There is, however, a remission granted by netification made under sectiog 9,
in respect of inland bills of lading,® and there are also two exemplions under aricle 14 itself.

A bill of lading need not be neccssarily in respect of carriage by a se&pﬁng,ves@l;: It
can be in respect of inland navigation also® But, as already stated, the duty on an fnland vl .of
lading has been remitted,!® by a notfication™ issued under section 9. L

3.42, In view of the likely increase in inland water transport in the future, this ‘remission
granted by notification should be incorporated in article 14 of the Schedule (relating t0 the
amount of duty on the bill of lading). The replies to our Questionnaire also favour 3412

But the wording of the notification?? granting the remission is not accurate in one regpect.
The notification remits the duty in respect of “a receipt or bill of lading issued h_y;anﬂuly
company or administration or an Inland Steamer Company for the fare for the conveyance of
passengers or goods ot both, of animals, or far any charges incideatal to the conveyanes thewesd

or given to such Company or Administration or Inland Steamer Company for the refond 'nt"r;_

un overcharge made in respect of such fare or ¢harges.” -

* 1, Para. 3,33, supra,

2 Para 3.39, ngra. : . . )
3. Gladwell v. Vali, (1786) LT.L. 216, cited in Stevans, Mercantile Law (1969), page 340.
4. Smith & Keenan, Mercantile Larw(lslﬁs?. page 234,
5, Stevens, Mercantile Law (1969), page 341.
6, Stevens, Mercantile Law (1965), page 344.
7. Monroe, Stamp Dutles {1954), page 194
8. See Below, for discussion about the notification grasting remission.
9. Reference under the Stamp Acs, {1303) LLR. 30 Cak 56.
10. Government of India, Notification No. 6, dated 14-E-1937.
11. The relevant portion of the notification Is quoted late,
12, Question $ of the Questionnaire,
13 Goverment of India, Notification No. 6, dated 14-8-1837.
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The emphasis on fares is not required, in relation o a bill of lading. A bill of lading is
not concerned primarily with the fare. It records the contract of shipment, evidences the
receipt of goods and is a document of title. Fare is merely an incident of the contract. Hence,
while incorporating the substance of the potification es an exemption under article 14, the defect
in the language should be attended to.

3.43, In the result, no changes are nceded in the definition of “bill of lading”. But a M
change is recommended in Article 14, as stated above.!

1. To be carrisd out opder article 14.



Smtlog X(5)a).

CHAPTER. 4
DEFINITIONS IN SECTION 2(5) TO 2(10)

4.1. The definition of “bond” in section 2(35) is as follows :
“(5) “bond” includes— :

(2) any instument whereby a person obliges himself to pay money to mncther,
on condition that the obligation shall be void if a specified act is performed,
or is not performed, as the case may be ;

-

(b) any instrument attested by 2 witness and not payable to order or bearer,
whereby a person obliges himself to pay money to another ; and

(c) any instrument sop attested, whereby a person cbliges himself to deliver grain of
other agricultural produce to another.” '

4.2, This definition consists of three parts, which may appear somewhat heterogeneous.
The common element in the three clawses of the definition appears to be that of an “obligation”,
pecause the word “obliges” sppears in each of the clauses. It can also be said that the obligation
should be either to pay money or to deliver grain or other agricultural produce. Clauses (b)
and (c) also require attestation, which is not required in clause (a). At this siage, we are
mentioning these salient features in order to bring out the gencral ides of the definition and such
characteristics as can be usefully emphasised.

4.3. Tt can be stated that a bond is a kind of agreement, and but for the specific provision
charging duty on a bond,! such instruments would have been chargeable under the generic rticle
relating to agreements®> It is only because of the specific provision charging a higher duty
on bonds that a bond has to be distinguished from an agreement, and it is from that point of
view that the definition of “bond” assumes considerable practical importance.

It may be convenient to mention here that clanse (a) of the definition refers to what
are known in England as double or conditional bonds.

Clause (b) of the definition refers to simple money bonds. Clause (c) refers to simple
commaodity boads.

S0 much by way of introduction. We shall now proceed to deal with specific poinis con-
cerning eack of the clauses.

4.4. As regards clause (a) of the definition, cuestions arise as to in what circumstances
agreements with penalty clause can be regarded as “ponds”, particularly because of the provi-
sions of section 74, Contract Act, which give relief against penalty. Some decisions® take the
wiew that a covenant with a penat clause cannot be a “bond” vader clause ().

- - ] " [] 'y 7‘ d “
Against this view, it can be argued thal Illustraﬂgns {d) and ':E,‘:‘ .to section
indian Contract Act do use the word “bond”, thus indicating that & “bond” in the gencral senle
can have a penal clause, The true test under the Stamp Act, however, is, Whether the obligntion
e primary and immediate aim, or whether that is only A sanction to exforve

to money is th :
ano’;:;ﬁr obligation which does not relate to the payment of money. Apart from mm \

turn on their special facts,’ this seems to be the general position, In any case, the ;prlc“b

L Article 15,

2, Article 5.
3. (u) Guborne & Co, v. Subal Bowrl, (1882) LL.R. 9 Cal, 284, 286,

(b) Collector of Rargaon v. Haung Avwg Ba, ALK, 1916 LB, 100, 101,
4. E;..NMM?.MMA.LR. 1920 Lah, 431

26




27

portance of clause (z) is small, -having regard to the compa:at:vely inrrequent use of suc!l'

torm of bonds in Indian convevancing practice,

45 It has been suggested to us that in clause (&) also, attestation should be required
as in clavsss (b) and (¢). The common elements of a bond, it was stated, would be (i) an obli-
gation, and (if) a formal element of attestation, -and #t was stated that there was Do reason why.
m dmls: (a) also, the formal element should not appear. :

In this connection, reference was also made to a Lahkore judgment! and the nbs'drv_'aﬁqns
made therzin while considering the question whether a certain docdument was a “bond™ within
tha Limitation Act. The Limitation Act® defines a “bond” as follows :

“(d) 'bond' includes anv instrument whereby a person obliges himself to pay money
to another, on coendition that the obligation shall be vmd it a specified act is
performed, or is not performed, as the case may be.” :

?lm(ﬁ Lal, CJ, examined the definition in the Stamp Act also, and made thc foTIc‘mmg
comrl'lbms'

- “From the forepoine, it is clear that the definition of the term “bond™. even in the
present Stamp Act ik not exhaustive, and that the term in the course of vears has
been extended so as to include instroments which might not have fallen under

S the earlier definition. Indeed, it is difficedi 1o understand whv in the Instrements
e described in clowses (B) and {(c). anestation shouid be regarded as. essential -:md
coe not so in the instruments described in clause (a)."? .

46 We have carefu'ﬂv zonsidered the suzeestion. But. as no practical difficulty has bﬁeﬂ
_tausad by the present position, we do not think it necessary to accept the suggestion.

~ #7. This takes us to clause (b} of the definition of “hond”. That clauce includes “any
indtrimaent attested by a witness and not payable to order! or bearer. wherebv a-person obliges
NibAo#W t0 pay money to another” This clause requites two. positive corditions,. and. one
nogatjve condition. ‘The positive conditions are that the mstrument—

(i) must be one whereby a person obhgcs himself to pay moncy to anothcr-'and
('il) must be attested. : : : .

~ "'The negative condition is that it must not be payab]e to order or beatet We shaﬂﬁl‘!t
ﬂiu'uu ﬂze positive conditions.

4#. The crucial word in clause (b) of the deﬁnitlon is the word “ob'hges “and, thmfore
no document can be a “bond” unless it is one which, by itself, creates the obligation . to 'pay
: _1ha monev, :

L 'lffw obligation, it is penerally held. sheuld not, therefore, be 2 pre-cxisting one.  Where
ﬂwm already exists, a subsequent document merely repruducing the nature of the obliga-
“tign 8bes not itself create a fresh obligation and therefore, far the purposes of the Yaw of stamp,
it m.hs an “agreement”; and does not come within the dcﬁmnun of “hﬁnd’" S

" 4.9, On the same principle, that is to sav. in the: nbsenm of worda express}y ctru‘ing'n
) #ok:, covrts generally take the view that an-cntry in the books of account of the e,
‘which acknowledges a debt and is signed by the debtor, is not necessarily a bond. ¥ dt:is
2 ‘mere belance stmck it ie an acknowledgment; if # is followed I:ly words Tike "bﬂ,ki denn®.it

1. Fedhawa Mal v, Karim Baksk, ALR. 1925 Lahore 415(3!'&:1“41 C.I].
2. Seation 2d), Limitation Act, 1963,
3. Empbasls added.
4. Hirald v. Quaen Fpress, (1895 TLR. Caleptta 757,
5. {4} Maf Dhan Gupta v. Beard of Revenue, (1969) Allababad Law Journal 3137

(6) Best Coart Blectroplating Compony Lid v, Sreedharan, (1971 Kerala Law Times 385,

3
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amounts to an agreement; and if it embodios a promise to pay, it is chargeabio as a bond?-A?
if the other formalicies required by the definition of bond are present. The other positive
condition is of attestation—e solemn formality.

4.10. So much us regards the two positive conditions in clavse (b). The negative condition
requires that the instrument should not be paysble to order or bearer, the object of this require-
ment being that if the instrument is payable to order or bearer, it could fall under the definition
of “promissory not:”, which is governed by special charging provisions and other special pro-
visions.

A comparison with the definition of “promissory note” would be useful at this stage. Undexr
the Stamp Act* a promissory note means a promissory note as defined by the Negotinble -
Instruments Act, 1881, The definition also contains an inclusive portion, but that porion is
not relevant for the present purpose. Under the Negotiable Instruments Act,® a promissory
note is an instrument In writing, containing an unconditional undertaking to pay a certain sum
of money only to, ot to the order of, a certain person or to the bearer of the instrumest. - Ne
doubt, there are some instruments which do not amount to bonds within the Stamp Act, hecause
they are not attested as required by clause (b). There are, on the other hand, some dochments
which do not amount to ‘promissory motes’ under the Negotiable Instruments Act, becauss the
sum i not certain or the undertaking mot unconditionsl.

411, Thers are differences as well as similarites between monds and promissory-notés.
In the first place, a promissory-note, in its proper and legal form, could not well be confounded
with a bond under clause {2), i.e., a bond with a condition, for such a promissory note must
be “an unconditional undertaking”; nor conld it be mistaken for a bond under clanse (c) to
deliver grain, as- the subject of a promissory-note can be “money only”. —

As to simple bonds for money falling under clause (b), such bonds could not be mistaken
for promissory-notes execufed i the ordinary form, ie., payable to ‘order” or to ‘benarer’, which
constitutes their negotiability, becmuse instrorpents so worded are expressly excluded by clanse (b)-

412, A fucther distinction between a 'bond’ as described in clause (b} and a promissory-
note which f not expressed so as to indicate negotiability is sometimes thus stated. The language
of g bond indicates an “obligation”, while that of a note coastitutes & “promise™ or undertaking
to.pay. But this distinction, though easy to formulate in theory, proves difficult in prwctice.
The distinction between these instruments when losely worded, is often difficult to teace.  There
are situations where a document can fall under boh. If there is, n an instrument, an uncomdi-
tioualnndartakingtopaymmeytoaepeqiﬁedperson,andthcimtrumcntisattgated,itwin,
prima facie, fall under both the definitions,. .. the definitions of ‘promissory note’ and “bond".

4.13. An objection could be raised that gince the instrument is not expressed to be payable
to order or bearer, it falls withinﬂwdeﬁni_ﬁmut*bond’,bemusethe.ncgnﬁv? : puit in
that definition is not fulfilled. Bnt, as to this objection, attention must be invited t4
of the Negotiable Instrument Ant.‘OnpoitheExplmaﬁonstothatsecﬁm(u_l pa
1919) provides (in effect), thit a bill of _I:l:change, proncte or cheque pa?:_able 10 & spec
person is to be regarded as payable to his order, unless there are provisions restricing it
transferability. Tp is this provision which has caused some controversy. Is t.hig proviéon in
section 13 of the Negotiable Imstrumeats Act to be read for the purposes of intefpretipg. sec-

o (S} (b), Stemp Act, (i.e. the partios teferring to ‘not payable to order of beapc), or .

isittobéd'rswgardedfnrthepurpmeso{m&nmp.hct?

T Dawia v. Ganda, 35 Punjab Records 1903 (Full Bepch). .

2, Gulab Eﬁaﬂd’ v. Bhama Nalk, {1972) Madhya Pradesh Law Journat 63,
3. Dulabh v. Rahman, LLE. 14 Bombay 511,

4, Section 2(22)- .
5. Section 4, Magotiable Instruments Act, 1281, .
6. Section 13, Negotial/ a Instruments Act {as amended in 1919).
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Thus, a pronote payable to X is, under the amendment, to be regarded as payable to ‘X
or order’ (by virtuz of the Explanation), if there are, in the instrument, no words prohibiting
transfer or indicating an intention that it shall not be transferable.! A promissory not ‘payable
to A’ was not regotisble before the amendment. But, after the amendment, by virtue of the
Explanation, the words ‘payable ta A’ mean ‘payable to A’, or order, and such a note is thus
rendered negoinbie, unless it is expressly made ‘payable to A only’, thereby prohibiting its
transfer.

4,14, The history of section 13 of the Negotiable Instruments Act, referred to above, is of
interest. To be negotiable. a promissorynote, a bill of exchange or a cheque must be made payable
to order c¢r bearer under the section. Ewven if it was not made expressly payable “o order or
bearer’, the custom and usage of merchants in Bombay recognised a cheque from which the werd
‘bearer’ was struck out, and the word ‘order’ was not substituted therefor, as an ‘order’ cheque
and, a8 such, negotiable. In a Bombay case,® however, the High Court refused to recognise
this custom as, if recopnised, it would have the effect of overriding the express provisions of
law in section 13 of the Nepgotiable Tnstruments Act, (as it then stood). This decisicn caused
a great deal of hardship to the mercantie community, and to remove the hardship, an Explana-
tions was added to section 13 of that Act, by an amending Act (Act 8 of 1919) to the following
effect :—

“Expianation 1.—A promissory-note, bill of exchange or cheque iz payable to order
which is expressed to be payable to a particular person, and does not contain
words prohibiting transfer or indicating an intention that i shall not be transfer-
able.”

4.15. The question whether this provision (ie., the amendment in section 13 of the
Negotiable Instruments Act) i3 to be read for the purposes of the Stamp Act also, has cansed

" & diffdrence of opinion amongst the High Courts,? as also amongst the Judges in the same High

Colit* The docaments involved in the cases before the various High Courts did not contain
the words ‘or order’. The question arose whether the provision (that the instrumen: must not
be puysble to order or bearer), was satisfied. Answer to the question depended on whether
the ‘above provision of the Negotiable Instruments Act, as amended, was, or was not, to be
takm $nito account for the purposes of the Stamp Act also.

ﬁemﬂ shadas of view seem to be current on the subject—

(1) Section 13, Negotiable Instruments Act (as amended in 1919), is to be read for
the puwrposes of the Stamp Act also. and, therefore, an instrument containing an unconditiona?
undertnking to pay to a specified person, if there is no-express restriction on fransfer, is %o be
excloded from the definition of bond', as it is to be treated as payable to order, though not so
expressed.’ _

(2¥ Section 13, Negotiable Instruments Act is not to be so read, 8s the section is intended
to define what is a ‘negotiable instrument’, and is not relevant to the definition of *bond” for
the purposes of the Stamp Act.®

1. (8) Bibi Kazm! Begum v. Lachmen Lol Sq0, A.LR. 1930 Pat. 233, 240,
{b} Gulabeir v, Nathmal, A.TR. 1932 Nag. 23, 25,
{c) Bankidas v. Tanabai, ATR. 1929 Nag. 274, 275.
(d) Forbes, Fortes, Campbeif and Co. v, Official Assignee, Bontbay, A LR. 1925 Bom 173,
2. Desabhal w, Virchond, A TR, 1913 Bom. 73.
3. Spo the case-law reviewed in-—
(a) Kndorilad v. Sukhiol, ALR. 19682 M.P. 4, 8, 9, paragraphs {0 to i2 (Golwalkar and Bhave J1.).
() 7. Sohab v. M.H. Gandlv, ALR. 1773 Bom, 27. .
4. EG. Raja Rejeshwar! Debi, ALR. 19539 All. 383 (F.B.).
8. Radorilal v. Sukiial, ALR. 1968 ML.P. 4 (D.B.).
6. (&) Khetra Mokan v. Jomini Kawta Devarr, 1L.R. 54 Cal. #435; A LR, 1937 Cal, 472,
{b) Ram Narayar, ALR. 1362 Pat. 325, 329 (Ramaswami, C.J. and Chandhary, 1.).
() ALR. 1973 Bam. 27.
24 M of Law/7T—5
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(3) The matter mus: be determined on a consideration of the intention of the parties.
Did the parties intend the instrument to have the commercial character of a pronote, or was
it the intention only to record the obligation by the party undertaking to pay 7 In a case which
went up to the Privy Council,! this test was applied, and, in his usual forceful way, Lord Atkin
described the anomaly that would arise if the net of negoviability were cast wide?

(4) Negottability is not a pre-requisite of the documeng being regarded as a pronote, for
the purposes of the Stamp Act® Section 13 of the Negotiable Instruments Act (as amended)
should be taken into account, for the purposcs of the Stamp Act also.

From the discussion in a Gujarat case,* and in a Bombay case’ it would appear that this
controversy is still subsisting. A clarification js, therefore, desirable.

Recommendation 4.16. In order to clarify the position, we recommend that the words “expressed to be”,
regarding section  should be added in clause (b), befere the words “payable to order or bearer”, Though it could be
5K0). argued that to treat such a docurnent as a bond. would create disharmony between the Stamp
Act ‘and the Negotiable Instruments Act, we are deliberately making this recommendation, in
view of the fact that if the document is regarded as a promissory note, then® the document
cannot be admitied in evidence under the existing law, cven on payment of the deficiency and
penalty, We do not sec any strong reason why the category of documents not admissible on

payment of penalty should be enlarged.

Recommendation 4,17 We, therefore, recommend that cJause (b) of the definition of “bond” shouid be
regarding revised so as to read as follows :—

clanse (b).
“(b) any instrument aitested by a witness and not gxpressed to be payable to order
or bearer, whereby a person obliges himself to pay money 0 another.”
Secthony iIS}ICF— 4.18. Clause (c) of the definition of *bond” includes any instrument attesied by a witness
Stpulation for ~ “whereby a person obliges himself 1o deliver grain or other agricultural produce to anqﬁ:ﬂ?“\

‘?,f,';';ﬁ“;f,f.znf an There is a contlict of decisions en the question whether an am?sted instrument centainipg -a
agresment, stipulation fer the delivery of grain or other agricultural produce in pursuance of an agreement
within this clause. The majority view is that such ap

for the sole of such article is a “band”
instrument will be a “bond”, and chargeable as such.” Thus, in a Bombay case,® it was held,

following an carlier decision® that an ordinary agreement for a salc of a crop or mortgage of
a crop becomes a bond if it is atested by wifnesses. The attestation i a necessary characteristic
of the bond, but it is not an essential characteristic of a document incorporating mertgsge of
crop or sale of crop, as the validity of these transactions does not depend upon the attestation
of the document, and :hey can be carried eut by documents which are not attested, And the
bond is the basis of transaction over which is superimposed a transaction of mortgage or sale and
in such a case, the document shares and retains the character of & bond along with the thardeterrs-

. tics of mortgage or sale respectively.
is that the obligation to pay money and the obligation to deliver crops is

incidental to and is & necessary part of the mortgage of crop or of the sale of crep respeckively,
and, in a transaction of moerigage of crop or of sale of crop, the element of bond. if there be any,

ahd Aichar ki v. Arvar Singh, ALR. 1936 P.C. 171 (Lord Atkin.
See also Caupaldas, ATR. 1941 Nag. 1. ‘
Jagjivatas ¥. Guntanbhai, ALR, 1968 Guj. 1, 5, 6, paragraph 3 (Bhagwati and Shah, 11}

Parshottam v. fefwar Bhai, ALR. 1971 Gujarat 252 (A.D. Desal and T3 P. Desai, J1.).

ALR. 1973 Bom. 27.
Section 15, Provise (ak
(a) In ve Balli Bros, {1906) § Bom. LR 234, 238 (8.B.).

{b) Rupchand v. Buvica, {1884) Bom. P.L. 25T;

-+ ai Sineh, (1887) LLR. 3 AlL 585, 589 . o
O o St Foch AR, 1941 All. 243, 247, 257, 258 {Majority view—Bajnai an_d Veérm

{d) L., Sugar Factory, Pilibhit v, Mori,
JJ. contral;
(e) Coffector Nimar v. Lakstnichandra, ALR. 1927 Nap. 72, 73, 4.
8§ In re Balli Brothers, (1906) R Bom. L.R. 234,
9. Rupchand v. Barku, ( 1884) Bom. P.J. 257 (8.B..

The other view

1.
2.
3.
4.
5.
&,
T
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is cn'tircl}' submerged in the transaction of sale or mortgage. and it is unnatural language to
describe a transaction of a sale or mortgage of a crop as a bond, simply because there happens
to be an attestation of the document, and in such a case attestation may well be regarded as
surplusage. The obligation {0 pay money and to deliver crops arc exclusively referable to sale
and mortgage transactions, and they sheuld not be treated as independent covenants furnishing
the basis of a bond. There is high judicial authority in suppert of either of thess contentions.
'In a Full Bench case of the Bombay High Court,! after cxpressing a doubt whether the real
}nLenLiun of the Legislature was being carried -out by interpreting the transaction in the manner
in which it did, it has been held that a document recording a sale of goods if attested becomes
a bond, and ceases to be cxempt from duty and becomes liable 1o pay duty as on a bond.

‘ Tl'ne judgmient of the Court (which was delivercd by Sir Lawirence Jankins} contains no
discussion of law, and is based upon a previous authority of the Bombay High Court, to which
the Court held, itself bound.

The Full Benches of the Madras High Court® and Bombay High Court® have held that a
document rcsembling a promissory note, if atfested, becomes a bond. B

4.19, It should, however, be noted that the Bombay High Court has, in a later decision,
held that the agreement in order to come within the definition of bond, must constilute a debi,
and must be capable of specific performance, That case related o an agreement to lend money
t) a partnership. It was held that such an agrecment does not create an obligation to pay money
within clause (b). The reasoning was that an agreement to lend money is not capable of
specific performance, and it creates no debt though its breach may give nisc to 2 claim for
damages.

The mattcr has come up mote than once before the Allahabad High Court. In & case®
decided in 1236, the executant, who had received money from the other party, had mortgaged his
sugarcanc. There was another stipulation that the cxecutant would supply the sugarcang

exclusively to the sugar works of the mortgagee. The latter stipulation was regarded as a bond,
being wholly apart and scparate from the mortgage. In the same case, however, a stipulation
to dellver in pursuance of sale, contained in another document—which was the third docurment

in the case—was excluded from the definition of “bon ™

4.20. In a case,® decided by the Allahabad High Court in 1941, the document in issue (being
attested) was, on the facts: held by a mojority of the judges? to be a bond. The minority®  dis-
sented, on the preund that the obligation  to deliver grain was only incidental. According

te the mejority, however, this test was irrelevant.?

The same view (hokling such document to be a bond) has been taken in a later Full
Bench case of the Allahabad High Court : .

In many of the cases cited above, the question whether the documeat would be exempt
under article 5 by virtue of the exemption ander that article in respect of an agreement for
the sale of poods, has also been debated. 'That controversy was (no doubt, of importance
for the actual decision in each casc; but that controversy should be kept apart for r.}_le present
mirpose-, because. even i the document is exempt under article 5, the main guestion to be
first determined is about the scope of section 2(5)(c)—"bond”,

e ——

In ve Batli Bros., (1906) § Bom. LR. 234
. It ve Reference under Stamp Act. (1887) LLR. 19 Mad. 158 (F.B.), .68 L 54T LB
. Venku Ranchandvashet v. Sioram Pandurang. (1905) .L-R. 29 Bom. 42; & Hom. L5 .B.L

Finaeardhak Cation Milis ». Sorahii. (150° T LR, 33 Bom, 426 (Scott, C.1), Batchelor and Hemon, 1.}
{2311 I oo

I re Board of Reveimwe ATR. 1936 AlL 481, 432 (S.B. of 3 Judges) portion telating to First documsnt.
: L.H, Sugar Factory ¥. Mati. ALR. to41 All, 243, 247, 258, 267, 272, 277
Iqbal Ahmad, Ag. CJT. Mulia and Dar, I1. .

. ¥erma and Bajpal, M.

i . C.1.7s judgment, page 247,
Sec, particularly, Igba! Ahmad, Ag .
. Revenite Board . P.5. Singh, AR, 10357 AlL 294, 393, para

22 {F.B.)
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tion 4,21, Here, one does find oneself in a dilemma. I an obligation to deliver grain ete,
:;;E_“imm clense arising under an agreement on sale is excluded, then there is very little scope left for clanse (c).
An agreement to detiver grain under a hypothecation bond would, of course, still fall within
clanse (c) (if the decument is attested), but an instrumesnt containing such an cbligation
would be chargeable ar & “martgage of a crop”,! and would not raise controversy in practice.

It is desirable that the legislative policy on the subject should be indicated more clearly.
Onpe alternative would be 10 modify clause (c) so as to exclude cases where the obligation is
in pursuance of an agreement lo sell the grain or produce. The opposite alernative would
be to include such cases. Attestation will, of course, be required, as at present. Which-
ever alternative is preferred, the position regarding chargeability of the document would not be
goverped enlirely by the definition of bond. Reference will also have to be made to article 15,
and to the case law on article 5. The ohject in suggesting an amendment of section 2(8}(¢)
is only to clarify the position with reference to the definition of “bond”.

Recommendation, 4,22. We are of the view that the first alternative should be preferred, since it is unrealistic
to include such agrecments within “bonds”. An Explanation should, therefore, be added to
cause {c), to the effect? that an agreement containing a stipuletion for delivery of grain or
other agricultural praduce in pursuance of an agrcement for the sale of such article does not
amount to a bond wehin the definition in the Stamp Act.

Section 2(5) and 4.23, Section 2(5)(b) and 2(5)(c) use thc expression “attesied”, but there is no defini-
atteslation. tion of that expression in the Stamp Act. There is a definition of “attestation” in section 63(c},
Indian Succession Act, 1925 (39 of 1925). This is a reproduction of the definition of the term

as given in the earlier Succession Act.3-4

The definition of “attested” in the Indian Succession Act is as followsS . —

“(c) The will shall be attested by two or morc witnesses, cach of whom has scen
the tcstator sign or affix his mark to the will or has seen some other person
sign the will in the presence and by the direction of the testator, or has received
from the testator a perscnmal acknowledgement of his signature or mark, or of
the signature of such other person; and each of the witnesses shall sign the
will in the presence of the testator, but it shall not be necassary that more than -
one witness be present at the same time, and no particular form of atiestation
shall be pecessary.”

4.24, In the Transier of Property Act, there is a definition of “attestation”. The definition
in the Transfer of Property Act® is quoted below 1 —

“attested”, 1 Telation to an instrument, means and shall be deemed always to have
meant attested by two or more witnesses each of whom has seen the executant
sign or alfix his mark to the insirument, or has seen some other persom siga
the instrument in the presence and by the direction of the executant, or has
received from the executant a personal acknowledgement of his signature of
mark, or of the signature of such other person, and each of whom has signad the
instrument in the presence of the executant; but it shall not be necessary that
more than one of such witnesses shall have been present at the same time, and
no particular form of attestation shall be necessary.”

1. Article 41.

2. This is not a draft.

3. Indian Succession Act, 1865 {10 of 1865)—section 50(3).

4. See—(a) D. Fernandez v. R. Alives, (1878) IL.R. 3 Bom. 382;

(b} Nitya Gopaf v. Nagandra Nark, (15852 1.L.R. 11 Cal. 429.
. Section 63(¢), Indien Succession Act, 1923,
. Section 3, Transfer of Property Act, 1881,

oy U
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425, It may be desirable to have definition adopting one of the two precedents referred Recommendation.
to above. We prefer :hat contained in the Transter of Property Act—al course, with the
modification that one witness should do. We may add thet the change recommended by us
have generally found fawvour with most of the replies to our Questionnaire,! wherein we had
included specific queries as to the points which we have discussed above concerning s. 2{b)
and 8. 2(c).

4.26. The following tTough dyaft is recomumeanded—

“Explanation.—In this clause, “attested”, jn relation to an instrument, means atiested
by at least one witness who has seen the executant sign or affix his mark to the
instrument, or has seen some other persen sipn the instrument in the presence
and by the direction of the executani, or has received from the executent a
personal acknowledgement of his signature or mark, or of the signature of such
other person, and has signed the instrument in the presence of the executant;
but no particular form of attestation shall be necessary.™
. \ . Section N &p—
4.27. Section 2(6) defines the expression ““chargeable”, and needs no change. “Charpeable™.
4.28. Section 2(7) defines “cheque” as meaning a bill of exchange drawn on a specified o . ATy
banker and not expresscd to be payable otherwise than on demand. The definition of “cheque™ *Cheque”.
in the Negotiable Instruments Act is identical.¥ In England,® the Bilis of Exchange Act defines
“rheque™ as a bill of exchange drawn on a bapker payahle cn demand. The English Stamp
Act does not define a “chegue”. The word ‘specified” cccorring in our Negotiable Instruments
Act, is not to be found in the Bills of Exchange Act, and the requirement of demand is expressed
in positive terms. It may be noted that the definition in the (English) Bills of Exchange Act,
is itself Dased on a judicial decision.?

We are not, however, concerned with these minute differences between the Negotiable
"Imtmments Act and the Bills of Exchange Act as regards the definition of “cheque”. If, in
talite, the Negotiable Instruments Act is tevised, the definition in the Stamp Act could be
reconsidered if that js regarded as appropriate.

4.29. In England, chegues are subject to Stamp Daty ;* bur the person to whom the Stanip Duty on
cheque is presenied may, if it is unstamped,® affix thereto an adhesive stamp of the requisite mﬁdf“
amonnt,?

It may be noted that slamp duty is not leviable in India on cheques now, because article 13
which levies a duty on a bill of exchange was so amended in 1927 as to remove the duty.
What, then, is the significance of the definition of *“cheque” in the Indian Stamp Act ? So far
as coyld be ascertained, and apart from the articles, there is one section of the Stamp Act™—
sdéetion 30--—which now uses the expression “cheque”.—Thiat section provides that any person
receiving any money exvesding twenty rupees in amount, or any bill of exchange, cheque or
promigsory note for an amount exceeding twenty rupees—shall on demand, give a duly stamped
recefpt for the same. The expression “cheque™ appears ‘in a few articles also. Thus, the
definition has very limiled utility. However, no changes appear to be necessary in this

4.30. Section 2(9) defines the expression “Collector”, and needs no change. B Sectior X

. ke 9'1_'
4.31. Section 2{10) dcfines a “conveyance” as follows :— Collector™.
“{10) ‘Conveyance' includes a cenveyance an sale and every instrument by which ?gm);'

properly whether movable or immovable is transferred infer vivos, and which
is not otherwise specifically provided for by Schedule 1.7

. Queytion §.

Section 6, Negotiabls Instryment Act, 1882

Section T3, Bills of Exchange Act, 1882 (Eng).

HMopkinson rs. Foster {1874) L. R. Eq. 74,

The Stanp Duty is a fixed ong of 2 pence.

. Section 38(2), Stamp Act, 1881,

. Aa to drafts, sse discussion relating to scction H33- -"hill of exchangs™.
Secrion 30.
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The broad divisions of this inclusive defimtion are two :—
(a} Conveyance nn sale; and
(b Other iustruments,

A “conveyance on sale” is not defined in the Act.

A conveyance on sale is defined! in England as including? (1) every imstrument, and
every decree or order of any court or of amy commissioners, (2) whereby any property, or
mny estate of interest in any property (3} on the sale thereof (4) is transferred to or vested
in a purchaser cr any other person on his behalf or by his direction.”

Requirsment, 432, Conveyances ou sale present no problems. As regards “other instruments”, three points
must be noted :
{i) There must be transfer (inter vivos) ;
(ii) All property is covered—movable or immovable ;
(i} Bur an instrument otherwise specifically provided for, is not a conveyance.

As regards the first requirement, it is to be noted that it is immaterial whether the transker
is for or without consideration except that gifts are specifically covered separately. Nor are the
circumstances of transfer of any comscquence. For example, a transfer on amalgamation of
companies, would be covered™.

4.33. As regards the second requirement, what 5 to be noted is that transter of any
“nroperty” is covered. The property may be—
fa) a debt?, .

(b) good-will% which has been described by Lord Mecnaghten as the benefit and good
advantage of the name, reputation and connection of a business, and “the attrac-
tive force which brings in custom® ;

(c) trade markT;

(d) patent?;

(e) benefit of a contract? ;

(f) a share in a company®’ ;

(g) goods.
(Goods can be trapsferred by delivery. But, if the transfer takes the form of an.
instrumeat, duty is payable.). '

Thus, under the present Act, all transfers of property movable or immovable on sale or
otherwise and not otherwise specially provided for by the schedule, are chargeable as “conve-
yarces”. The transfers olherwise provided for in the Schedule are — : -

Agreement relating to deposit of title deeds ete. (Art. No. 6).
Composition Deed (No. 22% .
Equitable Mortgage (No. 30) ;

. Stamp Act, 1891, section 54, .
The numerals in brackets arg not fornd in the English Act, but are added herg for convenience.

_There is, however, executive remission for transfer of asssts on amalgamation ete.
As to assignment of debts, sea Doraiswani Mudaltar, 8 1R 1925 Mad. 753 {Ramesam 1)
Reference under ihe Stamp Acl, (1896) LL.B. 23 Cal. 283,
LR.C. v, Mulfer, (1001} AC. 217, (1300-1903) All E.R. Rep. 413
Denjanin Brooke & Co. V. LR.C., (1896) 2 Q.B. 356, 359 (CAL
 Smeliing Ca. of Australia, (1897) | Q.B. 175, 180, 181 (C.A..
Nathu v. Hansaj, (1907) 9 Bom, L.R. 119, 121 {Russell-1.).
 Coats v. LR.C., (1897) 2 (Q.B. 423
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Exchange ot property (No. 31) ;
Gift (Ne. 33

Lease {No. 35) ;

Morigage deed (No. 40) ;
Mortgage of Crop (Arxt, 41) ;
Partition! (Article 45) ;
Reconveyance (No. 54} ;
Release {No. 535) ;

Seftiement (No. 58) ;

Transfer of shate cte, (Mo, 62),
Transfer of lease (No. 63) ;
(Declavation of) Trust (No. 64).

4.34. Duty on a conveyance is subjeet to the exemption under article 23. Tn determining
the stamp duty, the substance of the transaction, as disclosed by the whole of the instrument, has
to be looked to, and not merely the operative part of the instrument® *. The use of any particular
words Iike “releaset”, “relinquish”, “assign” or ‘“transfer” in any instrument does not conclusively
determine the nature of the instrument. '

4.35. The question whether a document is a conveyance or a release often proves a difficult
one to decide, This is so when the transferee has already a share, or a semblance of a share. in
the property in which a share is transferred. The duty on a deed of release is lower than that
on a conveyance for the same amoum?®. A few cases will illustrate the difficulty.

_ 1n a Bombay case®, the executant of the decument, purporting to be entitled to a share in
- @ going pressing factory. transferred absolutely the whole of that share to the other person
iriterestéd in the factory, in consideration of 2 certain sum. Tt was held that the document was a

comveyance on sale of property.

Ia a Mysore case”, by mutual agreement, cne partner retired from business, and he executed
a document whereby he gave up his share in favour of the other partner, in consideration of a
certain sum of money, It was held that the deed could be classified as a convevance, and hence it
was unnecessary to consider whether the deed might also be reparded as a release. This Mysore
case dissented from an earlier Madras Full Bench case®, which itself had sought to distinguish
the Bombay case®. The Madras case held that a document by which one co-owner purports to
abmmdon or relinguish his claim to the share to which he would be entitled, is in the nature of
& 1elenee. The Court had remarked that a document under which one Hindu co-parcener purported
to give up right in the family property in favour of the remaining eco-perceners would not be a
dead .of conveyance, but a deed of release. On this peint, the Mysore High Court observed!? ;

“I am unable to see any material distinction between the share of a co-owner in a
particular immovable property and a co-owner's rights and interests in the assets
of the partnership. for the purpose of determining whether the instrument s a
conveyance or release. Nor have their Lordships (i.e. the Madras High Court)
stated why the extinguishment of the interest of the releasing co-owner and the

1. On one view, partition is a transfer; on another view. it is not: See cases under section 10, 53 ste. Transfer of
Property Act. . ' '

2. Belkyiskna Bifari v. Board of Reverwe, HP,, ALR, 1970 M.P. 4 (FRB.}.

Veokatochalapathi v, Srate of Mysore, A TR_ 1966 Mys, 323 (F.B.).

Ag to release, sce Mg,

Article 55,

I the maner of Hiralal Navedrap:, (1908) L1.R. 32 Bom. 303 {F.B.).

Venkatachalapathi v. State af Mysore, ALR. 1966 Mys, 323 (FB.).

. Baard af Revenng v. Murugesa Mudaliar, A.LR. 1955 Mad. 641,

. In the maiter of Hiralal Navaftram, (1508) LL.R. 30 Bom. $05.

. Venkotachalpathi v. State of Mysore, ALR. 1966 Mys. 323, 33D,

L R

Duty.

Conveyance or
release,
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enlargement of the interest of the release co-owner, cannot amoeunt to 4 CONVEYAnN<e
of the undivided interest of the formor to the latter.”

In a Mysore case of 19701, it was obsetrved :

%, . .......Whatever may be the name given to a document by the partics, the docu-
ment wiil have to be examined in the light of the langnage employed in it and
the obijects sought to be achieved befors any decision in regard to its effect can
be arrived at. It is no doubt true that in ordinary circumstances or in a mojority of
cases, a release deed is executed by one or more co-ghares of a property in favour
of the remaining co-sharer or co-sharers whereby the first-named release their
interest of the second-named?. But, as pointed out by the Supreme Court®, although
a deed described as a release deed can be usefully employed as a form of conve-
yance by a person having some right or interest to another having a limited estate
e.g. by a vremainderman to a tenant for life, and the release then operates as an
enlargement of a limited estate, it can also be made by using words of sufficient
amplitude to transfer title to one having no title before the transfer.”

In the Mysore case, the brothers who werc members of a joint Hindu family transferred
their interest in the joint family property to their [ather, but withont consideration. This was
interpreted by their Lordships as a gift, as the intention of the parties was to effect a transfer
of title (and not a release).

4.36. A recent Madras case' shows that this conflict between the two High Courts still
seems to persist, The facts were as follows ; By a deed dated 15th June, 1959, the mother gave
up her life intercst in proverty in favour of her son and grandson, and in lieu thereof it was
provided that she would te paid a monthly amount which was charged on some other pro-
perty. The deed was described as a “partition-deed”, and was stamped as such. On a reference
to the High Court by the Revenue authority raising the question whether it Was not a conveyance,
it was held that “the document, in so far as the mother gave up her life-intercst, was
not a conveyance, hut operated only as a “release deed”.

The fact that such a release was for consideration made no difference in its character
as such. The Court reviewed its earlier cases, and observed :—

“The essentia! difference between a conveyance and 2 release lies in the fact that
in the latter, there is no transfer of an interest or right to another whe ad no
pre-cxisting right in it to any extent. A release of a right or of a claim can onby
be in favour of a person who had a pre-existing right or claim and by reason of
the release the latter's right or claim is enlarged’ or is made filler in its confent.”

437 This view of the Madras High Court is in- direct conflict with that of the Mysore
High Court in the case already referred to®, where it was held that where the release Bbya
coowner of his share in the common property which is legally capable of being transferred
in favour of another cc-owner, in a consideration of a sum of money coming from outvide the
common property, the transaction amounts to a sale of the undivided share.

it may also be pointed out that the decision of the Supreme Court® itself does not suppoft
‘he statement made By {he Madsas High Court in the 1970 case referred to abovel The

1. Rajaima v. Dhovdusa, ATR. 1970 Mys. 270, 276 {Pai, 1).

2. Nemhmds Settv v. State of Mysore, AJLR. 1964 Mys, 124;
Mad. 641, :

| Kuppswarsd v. Areingam, ATR. 1967 8,C, 1385, 1397, paragraph 6.

Board of Reveme v. Lakshmanan, AR, 1970 Mad_ 38, 149, Para. 3 (F.B).
. Fenkarachalapaiht v. The State, ALR. 1966 Mys, 313, 327, supra.
G Kuppuswam! v, Armagam, A LR, 1967 8.C, 1385, {397, (1967 1 5.C.R. 275,

Baard of Revenne v.Murigesa Mudaliar, ALR. 1955

o ow
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Supremc Coort refused to hold “that a decd stvled a deed of release cannor in law, transfer
to one who before the transfer had no interest in the property”. On the facts of the case, there-
fore, it was held that though the deed was called a relcase deed, the words used were sufficiently
clear to transfer title to one having no title before the iransfer. Thers was no question of stamp
duty in the Supreme Court case.

4.38. The Madras casc® of 1955 was a case of one of the co-owners releasing his right
in favour of the rest of the cc-owners. The High Court held that the document relating to it
was a release, and not a conveyance, In expressing that view, Rajamannar, C.J., who spoke for
the Court, cbserved -—

“In such a case there need be no conveyance as such by one of the co-owners in favour
of the other co-owners. Each co-owner in theory is entitled to enjoy the entire
property in part and in whole. Tt js nof, therefore, necessary for one of the
co-owners 0 convey his interest to the other co-owner. It is sufficient if he
releases his interest. The result of such release would be the enlargement of
the share of the other-co-owner. There can be no release by one person in
favour of another, who is not already entitled to the property as a co-owner.”

The Madras case® of 1968 took a similar view. Both these cases related to release of a co-
owner’s tight in favour of the rest of the co-owners.

. 4.39. So much as to release. Some difficulty is created also by the words “and which is
not otherwise specifically provided for by Schedule 1.” Do these words qualify alse the first
category indicated by the words “conveyance on sale”, or are they confined to the second cate-

gory indicated by the words “every iostrument by which property is transferred” otc.?

- I the Mysore case, the latter view was taken. As a matter of interpretation, it is possible
~ to take a different view and to regard the words “conveyance on sale” as unqualified by the
words “and which is not otherwise specifically provided for”. In fact, none of the other articles

which tax a transfer of property would. in ordinary parlance, be described as a “conveyance.

ont sMe”. So this question should be academic. But it is better to make it clear that only the
Tattee half of the clause iz qualified by the words “and not othérwise specifically provided for
et o

4.40 History of the words does not throw much light on this point, '

In a Caleatta case?, where the Maharajah of Darbhanga, by a deed of family arrange-
‘mest, conveyed a Pargana and a sum of two and a half lakhs of rupees to his younger borther
‘on comfition that the latter should release certain family properties on which he had claims,
-the High Court held that *he deed was neither a conveyance ner a settlement nor an instru-
memt of partition withi: the meaning of the Stamp Act of 1879. The deed, not having been
muds by way of sale, was in its nature a deed of arrangement, by which a sum of money was
paid absolutely and » maintenance grant made by the Maharajah of Darbhanga to his younger
brother, by way of discharge and satisfaction of all claims by way of maintenance or other-
wike. It was considered that such documents should not thus escape the duty altogether, and
henee the definition in the present Act has been altered 50 as to make it include all transfers
Intey vivos which were not specifically provided for in the Schedule*. The Select Committee
o dhe Btmmp Bill, 1898, observed thus : : .-

“We have altered this definition so as to make it inclode all conveyance inter vivos
which are not specifically provided for in Schedule I and thus to meet the diffi-
culty in LL.R. 7 Cal. 21, where it was held tha? the instryment in' questien

L. Board of Reverue v. Murngasa Mudalisr, AL 1535 Mad. 641 (F.B.)

1. Chief Controlling Awthority v, Parel, ALR. 1968 Mad. 159,

3. In re Maharafoh of Davbhange, (1880) LL.R. 7 Cal. 21,

4. In England, also prior to the pas of the Fivance Act, 1910, sactiog 7. chargea transfers
ivoe, T s e oo e g of the Jinance Act, 1910, section 74, maki ey s poavevanee by Tachr
10 son in consideration of natural love and affection, -and the bond-of 4t -son 1o angment his sister’y Ewbom ty
i%sm was a deed of famfly arrangement and not a conveyance on sake; £ mi*dl«m.sey v, Namey, 3 Bing. N.C

24 M of Law/77—6
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was neilher a ‘conveyance’ nor a ‘settlement, not an ‘instrument of partition*
but ait ‘arrangement’ for the transfer of property.” -

fgfmmm‘ ~ 441. Tt is desirable that the conflict of opinions between the Madras and Mysore High
Courts on the question of release, as also the obscurity as to the words “what is not otherwise
specifically provided for”, should be clarified.
In particular, the fact situations of a co-owner transferring his share in the common pro-
perty for a consideration to another co-owner, needs specific consideration,
Three classes of transactions may be considered in connection with release—

(1} Sales which do not involve a release—For example, a sale between two persons
who had o prior common interest in a property sold, does not involve a
rclease, as a release pre-supposes the existence of common interest of the parties
to the transaction.

(2) Sale involving release—For example, if the seller and the porchaser bave a
prior common interest in the property, there is, in a sense, a release by the
seller of his interest in the property. But the transaction is also & sale.

(3) Reslease not resulling in sale—For example—
(2} a release relating to a seitlement of a doubtful claim ;

(b} a release of a right which is not capable of being transferred in law, lke
the right to maintenance, or the mere right to sue ; :

(c) a release of a debt by the creditor (here the debt is not transferred from
the creditor to the debtor). C

{d) a double or multiple rclcaﬁe accompanied by the acquisition of thefulj
right by each co-owner in the portion of the property allotted to him,
which may amount to 2 partition between the co-owners.

As against this, where “release” is by a co-owner of his share in the common property
which is legally capable of being transferred in favour of another co-owner, for a considesatian
in the shape of a sum of money coming from outside the common property, the transaction
amounts to a sale of the undivided share.

Amendment. 4.42. In our view, it would be useful to add an Explanation in the definition  of: “con-
veyance”, to cover an instrument whereby a co-owner transfers a share to anocther co-owmer.
The intention is that this shonld apply whether or not the transfer -is for considersticom.. Many
of the replies to our Questionnaire! have expressed agreement with such a view. The chargisg
article on “Release™ also lends some support to such an approach?, Some have raised ihe
objection that this amounts to levying a tex for the first time. but we would point out that
it is not so, as will be apparent from some of the reported cases referred to above. - I

: %ﬁmlﬂ}- . 4.43. While on the subject of ‘conveyance’, we may also discuss_the-_que’;sfiop’.o{f?ﬁﬁiﬁ_
'f'mymand arrangements. : L )
arrangement”. There appezr to be two semses in which the expression “family arran gemend” is wsed” A

family arrangement jn the narrower sense is the bona fide settlement of a claim Or ispute (Le.,

‘a claim or dispute which has arisen or may arise), by the members of a family?, fos the benefit,
peace or security of the family generally or for preserving jts property of honour®. In the wider:
sense, il means any arrangement between members of the same family® for the benefit of the.
family. e w
1. Qruestion 7 in the Questionnaire.

2. Article 55,

3. {a} Bokhor Simgh v. Difari, LL.R, 52 Al TRE: -,

(b) Awieer Hasan v. Md. EJoz Khor, A LR, 1929 Oudh 134;

' (c) Siraf Stngh v, Kafka Stngh, ALR. 1937 Cudh 433, 434,
4. Basant Kumar v. Lalg Ram Sankar, LLR. 59 Cal. 855.

5, See Mfra
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As Cheshire and Fifoot observe! :

“The expression ‘family arrangement’ covers a multitude of agreements made between re-
latives and designed to preserve the harmony, to protect the property or to save the honour of
the family2, It comptises such diverse transactions as the follomng a resettlement of land made
between the father as ienant for life and the son as tenant in tail in remainder ; an agreement
1o abide by the terns of a will that has not been properly executed, or to vary the. terms of a
valid will the release of devised property from a condition subsequently imposed by the testator ;
or an agreement by a vounger legitimate son to transfer family property to an illegitimate elder
son.”

.. 4.44, Family atrangements are specially favoured by the substantive law, in certain res-
pects—e.£., no separate consideration is required? :

The courts view any tuch arrangement with favour and will uphold it unless there are strong
reasons for doing otherwise®.

Apain, the Specific Reliel Act, 19639, section 15(¢), corresponding to section 23(c) of the
Specific Relief Act, 1877, allows, in the case of a family arrangement, a suit by beneficiaries who
are not partizs to the arrangement.

We have referred to these rules relating to family arrangement by way of illustratien. It is
. mot necessary, for the present purpose, to enumerate all the rules of the substantive law applica-
able to family arrangements.

4.45. We now revart 1o the two senscs of the expression “family arrangement” mentioned
.above. It is stated that a deed in the nature of family scttlement may be “based on the assump-
. thom that there was an anfecdent title of some kind in the parties, and the agreement acknowledges

gnd defines what that title is"%. Here, the parrower sense of the expression is intended.

In Mt Hiren Bibi v. Mt Sohan Bib®, the Privy Cuncil, approving its earlier decisien in
Khuni Lal v. Gobind Krishna Narain®, held that a compromise by way of family scttiement is

in, no sense, an “aliena:ion® by a limited owner of property. Here again, the narrower sense is-

mtended. It would appear that this is so because no new title is created, and the antecedent title
Is clarified by such compromise. Hence, where a family arrangement is based upon an assump-
tion that there was an antecedent title of some kind®, it is not a transfer. In other words, if a
family arrangement is for the settlement of disputes-—existing or future!®,—it is not a “transfer”.

4.46. In the wider sense, a family arrangement, as already stated, is a transaction between
nembers of the family which is for the benefit of the family generaliy'?. So viewed. it goes beyond
A mEre Compromise.

It follows that a family arrangement in the wider sense can amount to a conveyance. Thus,
where a document was executed in favour of a widow, whereby the executant, in pursnance of

1. Cheshire and Fifoot, Law of Contract, 18th Ed. (1973) page 277.
2. Cheshire and Fifoot, Law of Contract, (3th Ed.} (1972) page 277.
3, {a) Muhammad Raze v. Abbas Bandf, (1932) 55 LA. 236, 246 (P.C.);
(6} Chaudkry Afunad Azim v. Chaadiry Safi Fan, LL.R. (1928) 2 Luch, 335.
) Lafif Jabar v. Mohammad Nabi, (1932) 30 Al LJ. 9;
&) Ghalam Mohammad v. Ghalam Hussabs, (1931) 59 1. A, 74, 87, 88 (P.C.).
4. Williams v. Williams, (1367) L.R. 2 Ch. 304.
3. Section 15(c), Specific Relief Act, 1963,

6. ﬁn{ Rini Mewa Kunwar v, Rorf Huler Evnwar, (1874} 1 LA, 157, 166 (P.C.).
Khurm! Lai v. Gobind Kelshan, (1911) 38 1A 87, 103; LL.R. 13 L 3% (P.C.).

7. M. Hiren Bibi v. Sohan Blbi, ALR. 1914 P.C. 44.

B, Klwani Lal v. Gohind Krishne, (1911) LL.R. 33 All 356 (R.C.).
9. Babadur v. Debi Sinha, A LR, 1566 5.C. 292, 295,

10. Ramt Charan v. Girig Nandint, A LR, 1966 8.C. 323, 1249,

it. (@) Madho Das v. Mukond Ram, A LR. 1955 §.C. 481,1490, 14
(b) Kuppeswam! v, Arummpan, ALR. 1967 5.C ?395 %0, 1491 (1835 2 S.CR. 22

Multitude 0';
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a rafinama filed in a suit for maintenance brought by the widow, transferred to the widow a
piece of land valued at a certaln sum in satisfaction of her claim, it was held?, to be a conveyance®.

Detecmination 4.47. - - “con-
Deter o 47. On the question whether a family arrangement does or does not amount to a “con

whether family  veyance” for the purposes of the Stamp Act, the answer must, therefore, be sought in the nature
::m;mp_ of the instrument. What is called by the parties a family arrangement, may be a conveyance, or
edasa a partition, or a release®4, or some other category of instrument. If an instrument operates as
CONVCYANCE. a conveyance, it does not matter whether it is described as a memorandum or a release. It is

in this context that one must distinguish berween a family arrangement in the narrower sense

{a compromise), and a family arrangement in the wikler sense.

Ameadment not 4.48. Broadly speaking, if a family arrangement mercly rcnounces & claim or declares or cog-
firms rights, it is not a conveyance. If it transfers rights, it is a conveyance®.

We have discussed these aspects concerning family arrangements in order to bring out cer-
tain important elements, We do not. however, consider any amendment on the subject to be
necessary.

Recommendation 4.49. In the light of the above, we recommend the following re-draft of sub-section (10):
as to section o . L
2(10). {10) '‘Convevance' includes—

(a) a conveyance on sale ;

(b) every instrument by which property whethcr movable cr immovable, is trans-
ferred inter vivos and which is not otherwise specifically provided for by
Schedule I :

Dxplanation—dn instrument whereby a co-owner of a property transfers Iis inlerest to
anoiher co-owner of the property, is, for the purposes of this clause, =5 instrument by Which
property is transferved.”

T Raference ander the Stamp Act (1898) LL.R. 21 Mad. 422, 425.
3. Ser also Bholg Ram v. Emp., ALR. 1934 Lab, 530, 532,

3, In Re Hira Lal, {1908) LL.R. 32 Bom. 505, 532.
4. Khudmat Hubrafft v. Deputy Commissioner, ALR. 1943 Oudh 168, 172
5, See, especially—

(2) Marguess of Brivtel (19013 2 K.B. 336;

) ALR, 1955 5.C. 481

c) ALR. 19466 5,C. 2920;

(d) ALR, 1966 8.C, 323,

() ALR. 1967 8.C. 1395



CHAPTER 3
DEFINITIONS 1N SECT{ON 2(11) ro 2(18}

3.1, Section 2(11) defines the expression “duly stamped”, as applied to an instrument. There gection 2¢11)--
are three broad requirements under the definition, First, the instrument must bear a stamp of “duly stamped”.
nat less than the proper amonunt ; sccondly, the stamp must be an adhesive or impressed stamp ;

and, thirdly, such siamp must have becn affixed or used in accordance wiith “the law for the
time being in force in India.”

Though no change in this definition is needed, two observations are in order. First, the de-
finition, like any other definition. should be taken as subject to the context, and comstrued in
harmony with other provisiens. For ¢cxample, where duty has been remitted by notification under
section 9 or a specific exempticn is provided for under the relevant article, stamp need not be
offixed. This aspect becomes material for the purposes, for example, of section 30, under which
a person receiving money exceeding twenty rupees in amount ¢te. is bound fo give a “duly stamped
recaipt” for the same. Obviously. where an exemption has been granted by or under the Act
for a_particular class of receipts, there can be no obligation to affix a stamp on the receipt, and
the giving of an unsiamped receipt should be regarded as sufficient compliance with section 30,
Secondly, the definition of ‘duly stamped’ speaks of adhesive or impressed stamps! only. This
is in conformity with scctions 10 and 11 ; but it will be worthwhile considering the use of frank-
ing machines. This point will be considered at rhe appropriate place?,

5.2. In England, it has been observed in one case® that an instrument—in that case, a Position in
secuxity—is duly stamped “either if it has actually borne the correct amount of stamp duty that Ensland.
it aMracts or if it is exempt for stamp duty.”

The expression “duly stamped” would seem to mean not only bearing a stamp of the pro-
per value', but also stamnped at the right time?% in the proper manner®, with the peoper descrip-
tion of stamp”™ under the Stamp Rules, and duly cancelleds,

Thus, in the defnilion of the expression “duly stamped”, a number of ingredients are im-
plied, such as, provisiens of the Act relating to description of the stamp, mode of affixing stamp
and the like. A difliculty may arise where the amount of the stamp satisfies the law, but, In
other respects, the instrument is not “duly stamped” as explained above. Under section 35,
prawisp, a deficiency in the amount of the duty can be rectified. But the situation where there
is mo deficiency in duty is not specifically covered by the proviso, though it would appear that
the lamguage of the proviso to section 35 is wide enough to cover such cases. Having regard to
the fact that this is a recurring situation, it appears to be desirable to amend section 35, proviso
'(a), by a specific provision in this regard. This point will require consideration when section 35
# reviged®.

3.3 As regards the case of use of a stamp of improper descrapuun it is covered separa,tdy“
udder section 37, which allows the defect to be rectified hy applying to the Collcctnr ;

-1, For definltion of ‘impressed stamp’, set section 2(13}).
71, $ow 1 ecommendation as to section 10A {proposed).
‘3, LR.C. v. Hentry Enabacher & Co., {1963 A.C. 191, 209, 2{0 (1362} 3 W.L.R. 1292; (1962) 3 AII ER. 843 4%
{peer Lord Morris of Borth-y-Gest).

4. Secion 3, et seq.

§. Sgetion 3, {7, 48 and 19,

6. Gacylons 13 and 14.

7. Bactions 10and 11.

B. Sections 12 and 13.

%. To be considered under section 33,
10, Sectlon 37
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5.4. Seciion 2(12) defines the expression “exccuted” and “execution”, used with reference
tc instruments, as mezning ‘signed’ and ‘signature’. The meaning of ‘sign’ is explained in the
the General clauses Act®,

Under section 3 of the Stamp Act, 2n instrument is chargcable with duty only if it is
“executed”, But, an acknowledgement is, under article 1, chargeable with daty, if it is *‘written"”
or “signed” by or on behalf of the debior. A discrepancy, thus, arises between the definition
of “execution” (read with section-3) on the one hand, and. article 1 on the other hand. This
will require? consideration, when we consider article 1.

5.5, The definition of “impresséd stamp” in section 2(13} needs no conuménts.

5.6, The expression “India” is defined in section 2(13A) as meaning “the territory of
India excluding the State of Jammu and Kashmir”. The cbject of the definition is to- indicate
that the sections concerned refer only to the territories to which the Act extends. To carry out
this, it was suggested® that it should be revised as under : Co

“(13A) “India™ means the ferrilory of India to which this Act extends”,

We, however, prefer an alternative course—deletion of the definition of “Indin”. Though
that would involve extensive conseguential changes in numerous sections where the expeéssion
“India” occurs,! we arc of the view that it is a preferable course. We shall presently -ihdicate

our reasons for this.
€ 7 The word ‘India’ appears in the following sections :—
Section 2(6),
Section 2(11),
Section 2(13)},
Section 2(16A),
Section 3(b), 3(c),
Section 17,
Section 18,
Section 19,
Section 20,
Section 32(3), provisy,
Section 33(2).
Section 50, proviso. : . -
5.8 We are of the view that the definition of “India” should be deleted, sineg it is.-not
“ch au artificial definition shonld continue on the statutc book. -At present,

appropriate that s ! .
ice because several sections use the exgreasion

the definition has becn inserted as a techmical dev

| windia”. We are recommending the substitution, in the substantive sections;’ of the e::pruuon

~territory to which the Act extends” in all cases where the substantive provision, wheg. ;phu‘ saking
We may mention that most of the replies® . received to our Questiosaaire. have also agreed N
with the view that the definition should be deleted. L 3 B
Ler us now come to the consequential changes. In section 2(6?—‘?@3@15’!_.;_._“"@?.
tion 2(11)—“duly gtamped"-—the expression “India” should be moedifisd by. snbm&lfh% Hterre
tories to which this Act extends.” R

“India” may be retained. The effect will be . t# oovet '_

In section 2{16A), the expression “Ir wh
saarketable security” sold in an¥ stock market in the State of Jammmu- and - iyl

1. Baction 3(56), General Clauses Act, 1897,
2. For consideration under article 1.
3. Minutes of 20th December, 1974.
3 Sections 2(8), X11), 2013A), 216A), 3(b),
5, Question B of the Quesiionnaire.

o

), 19, 18,17, 20, 32(3) Proviso.3X2) and 50 Proviso-
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- With reference to section 3(b} and section 3({¢), which relatc to certain negotiable in-
struments and certain other instruments exccuted cutside “India” and brought into “India”, the
deletion of the definition in s. 2(13A} of “India” will mean that instruments executed outside
India will not be required to be stamped, and “India” will, of course inclide the State of
SJimmu & Kashmir. This consequence is intended. Hence, “India” occurring for the first time
m section 3{b} and 3(c) should be retained. But the word “India”, where it cccurs for the
second time in sections 3(b) and 3{c), should be modified by substituting the cxpression
“territories to which this Act extends™, since that portion refers to things to be done within
the territories to which the Act extends,

In sectica 17, in the phrase “instruments cxecuted in India”, the expression “India®
may be modified by substituting “territories to which this Act extends”.

Ta section 18(1) (time of stamping), the word “India” may be retained where it occurs
for-ghe first time. But it may be modified where it occurs for the second time. This section is
the .converse of section 17.

:ln section 19, (bills cte. made out of India), the expression “India” may be modified
wherc it poenrs for the first time, third time and fourth time, and retained where it occurs for
rhc second tzme— ‘dravwn or made out of India"”.

.In section 20 the word “India” may be retained. The section relates to money expressed
in any currency other than that of Indie.

.~ In section 32(3), proviso (a), the word “India” may be modified, since it refers to
instruments executed in the territories to which the Act extends. Documents execnted in
Jammu & Kashmir should fall outside section 32(3), provise (a).

In section 32(3), provise, clause (b}, where the word “India” where it occurs for the
seeend time, it may be modified. Where it occurs for the first time, it may be retained.

- In section 33(2), the expression “India” may be modified.
oy In 5. 50, f:rovisn (a), it may be modified at both the places.

o 59 Section 2(14) mives ‘a definition of “instrument” as incloding every document by Section 2(14)—
whwl;. any right or liability is or purports to be creaied trausferred limited, extended, ex- Instrument™
hngmshcd or recorded.

A UN Attenuon should be drawn to the Iast word *recorded”, which does not usually “recorded™.
occit provtsmm relating to instruments in other enactments.' The words “records”™ is obvi-
ously needed, in the Stamp Act, as otherwise the duty on “acknowledgement” and the duty
o “‘memorandom of agreemeut —to take only twe cxamples——wauld not be a duty on an
“pstypment”. And, sioce it is well-known that “the thing which iz made liable to duty is the
-mnt” % this amplification in the definition is welcome.

-

On the other hand howsver, it is not to be overlooked that every decument “recording”
4 “tadsaction is not taxable, Apart from cases where an, express provision exists,—as in the
two examples of acknowledgement and memorapdum of agreement referred to above—a docu-
oent whlch does not itself desl with the right in the particular manner, but merely records
"_; *past “iealing with the right”, would not, merely because i records such dealing, he regarded
) nsgﬁ as ‘an instrument containing a trensaction of that type- This aspect becomes matenal. in
“respect of a few instruments—e.g., an instrument of partition. 3

5.11. “Instrument of partition” is defined in section 2(15), as meaning any instrument, smmms)_ _

whereby co-owners of any propert,v divide or agree to divide such property in severalty and as m

1, See, e.g sectmn 17, Registration Act.
2. LR.C.v. Angus, (1889) 23 (3. B.D. 579, 589 (Lord Eshe*r, M.R.).
3, Ssction 2()5—""Instrument of partition".
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inlcl_uding also a final order fur effecting a partition passed by any revenue-authority or any
Civil Court, and an award by an arbitrator directing a partition.

There are, thus, four types of instruments with which the definition concerns itself--

(a) amy instrument whereby co-owners of any property divide such propesty in
severalty ;

{b) any instrument whercby co-owners agree fo divide the property in severalty ;

(c) a final order for effecting a partition, passed by any revenug authority or any .
civil court ; and

{d) an award by an arbitrator directing a partition.

ﬁﬁlié'-!.i,“’;‘,‘f“ 5.12. Instruments between co-owners dividing property in severalty, present few problems—

perty in severalty.

Memorandom, 5.12A. The familiar question whether a particular document memely records B partition

of partition. alteady orally effected, or itself divides the property,—so often arising under the Registration
Act,—has arisen under the Stamp Act aiso. The question s one of construction of a parti-
cular document. The abstract rule is clear, namely, that a document recording a past parti-

tien is not chargeable with duty.?

The chisiatnre, no doubt, can levy duty on such documents also, and it appears that
by a State amendment, Rajasthan® has added & provision’ whereunder “instrument of partition™

melhades—

“(iit) when any partition is effected without executing any such instrument, any
imstrument or instruments signed by the co-owners and recording, whether by
way of declaration of such partition or otherwise, the terms of such pa}ﬂuon
amongst the co-owners.”

There seems, however, some possibility of harshness resulting from such a wide amend-
ment which might take in even incidental reference to past partitions. :

(b} Agreement to 5.13. It should be noted that under the general law, to constitite a “partition”, there
divide need mot be an actual partition by metes and bounds. An agreement to divide in equat share
is sufficient to constitte partition,* In fact, even an intimation is enough, if unequivocal. Whe-

ther the same principles apply for the Stamp Act, is not very clear. The words “agree to

divide” in the clause seem to refer to an agresment to divide on some future date which does

not operate to create any right in the properiy. Thus, it has been hekl® that a partition Hst,
which does not itself effect division but is merely an agreement for effecting a future partition
on terms agreed, is not an instrument of partition, and is fiable to stamp duty only a8 an

agreement.

sﬂ Final order 5.14. The third category of instruments of partiticn comprises orders cffecting & partition
gﬁm passed by a revenue apthority or civil court, Some CONtroversy SCCMS to exist as toithe tonse-
byarsveme  quences of non-stamping of a decree of @ Givil court for pertition. The matter, howeve," per-
::W" civil tains more appropriately to section 35, !_Which Jeals with the consequences of failure to stamp.

{gi Awards by 515. Awards by arbitrators directing partition, constitute the fourth category of “imstru-
Nirecting parti- ment of partition”. No changes are needed in This part of the definition. : :

tioe | 516. In the definition, the words used in comection with an award of arbttmonm—-

~directing a pertition”, and not “effecting a partition”,-—whicl:! is the' v:wording 1 th
definition in connection with a final order of a Revenue suthority of Civil Court- R

1. in re Tirarhral, ALR. 1942 All, 220 (5.B.). _

‘2. Rajasthan Stamp Amendment Act, 1966 (16 of 1966).
3. Only the relevant portion is quoted.

4, Anantha Bhottachasd Y. Damodar Mukund, LL.R. 13 Bom. 25,
s, Gangaiva v. Clinna Lingatyya, ALR. 1933 Mad. 162.
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is, that arbitrators hove no power to do more than o divect a partition. Therefore, even if
the arbitrators go. further and. define the manner in which the partition should be made, it-has
no more binding. force,! and for the purposés of Stamp, it remains an instrument of partition.?

5.17. Section 2(16) provides that “lease™ means a lease of immovable property and Section A(16}=
inchides also— '

(a) a patta;

(h) a kabuliyat, or other undertaking in writing, not being a counterpart of a [ease
to cultivate, occupy or pay or deliver rent for, immovable property ;

(¢} any instrument hy which tolis of any description are let ;

(d) any writing on an application for & lease intended to signify that the application
is granted.

In the Transfer of Property Act® a lease of immovabie property is defined as a transfer
of a right to enjoy such property, made for a certain time expressed or implied, or in perpe-
tuity, in consideration of a price paid or promised or of money, a share of crops, service or
any other thing of value to be rendered periodically or on specified occasions to the transferor
by the transferee, who accepts the transfer on such terms,

The English Act does not contain any definition of a “lease”, and it is to be assumed
‘that it-has the same meaning as under the general law! :

%.18. The definition in the Indian Stamp Act can be divided into two parts. First, it says Two parta.
that “lease™ means a lease of immovable property. While confining the scope of the expression
- to “jmmovable property”, this part of the definition does not indicate what is intended by
“lease”. Secondly, certain instruments are, by the second part of the definition which is incly-

sive, brought within its scope.

5.19. As regards the first part, it is pertinent to. point out that courts have, in deciding
particular cases,® referred to the definition of “lease in the Transfer of Property Act. A ques-
tion- to- be considered is, whether we should now provide that “lease” means a lease as. defined
‘. the Transfer of Property Act. While that Act does not apply to the whole of India, and the
provisions as to leases do not, in their entirety, 2pply to agricuttural leases, it seems _useful
to ndopt the definition in that Act by reference, so as to have precision. We recommend that
it should be adopted. The replies to our Questionnaire® have alen, in peneral, agreed with thif.

. %.20. Both under the Stamp Act and under the Transfer of Property’ Act, the term. “Tease”
is. sestricted to lease of immovable property: but nowhere in either of these Acts is the ex-
ion “immovable property” defined. Section 3 of the Transfer of Property Act simply. says
that “immovable property does not include standing timber, growing crops, or grass. As.the

uneg Act is silent about the expression “immovable property”, the definition of that expression
i The General Clauses Act can be used. That definition” jacludes “land, benefits to ariso out of
1and’ aBd things attached to the earth, or permanently fastened to anything attached “to. the
carth®—“a definition large encugh to include prowing grass."s L

.

1. Kabides v, Tribhuwandss, {1307 LL.R. 31 Bom. 68, 71.
1. Ses aksc Empevor v. Buite Lal, 73 L.C. 336 (Oudh).

1. Sectsan 105, Transfer of Proprty Act, 1382, . - . _
4, Jones v. LR.C.; Sweetmeai Awtomaric Delivery Co. v. LR.C., (13951 Q.B. 484, where an agresment Yosnsing
g: imstallation of automatic machiners on railway platforms wat hald not to be b ledse for stamp duly purposas.

- 8, Eg., Ag. Secy., Board of Raitway v, Sowth India Railway, ALR. 1935 Mad. 434, 438 (F.B.). Y
&, Question 9 of the Questionnaire. o R
1. Section 2(26), General Clauses Act, 1897,

8. In re Hornwesii frand, (1886) LL.R. 11 Bom. 87, BY.

24 M of Law/17--1



Tolls,

4h

The more restrictive provision in the Ttansfer of Property Act and the Registration Act,
ehould not, it has been abserved, be imported into the Stamp Act.! We are of the view that
the definition of “immovable property” in the Gencral Clauses Act should be adopted, by
repeating it in the Stamp Act.

5.21. The second part of the definition of “lease” in the Stamp Act has four clauses.
These deal with particular classes of instruments. The main cbject of these js—{(i) to check
avoidance of duty by not executing a leasp, and {ii) to extend the definition to the letting out
of “tolls”, which are not “immovable property” in the stricter sense.

597, The sub-clauses do not seem fo have raised such controversy. But sub-clause (c),
which relates to a toll, could be explained in some detail. A toll is an imposition for the pri-
vilege of using a bridge, road, ferry, or market, or for catching fish, cutting and appropriating
trees for fuel etc.? A tax paid for some liberty, particularly for the privilege of passing over a
bridge or on highway, the tax paid for the use of a ferry,? or the tax paid for selling in a market
or fair,* or the tax paid for the right of fishing in 2 river, is a toll? )

Sub-clause {¢) has, thus, extended the meaning of the term “lease”; ‘for, the right to
levy tolls, though concerning the user of land or water, js not regarded in law as an interest
in immovable property. An ijardar of tolls does not acquire any interest in the land or water
concerned.® Toll is distinguished from octroi which is a duty levied on good entering a certpin

area, town or territory.

There are several Central Acts relating to tolls—
{a) The Indian Tolls Act, 1851 (an Act for enabling Government to-levy tolk

on public roads and bridges) ;
(b) The Indian Tolls Act, 1864 ; y
(c) The Indian Tolls Act, 1888 ; ard T
(d) The Indian Tolls {(Army and Air Force) Act, 1901,

s 23. It should, lastly, be noted that the entry in the Schedule to the Stamp Act? charges
duty on an agreement of lease alto. We shall deal with this 2t the appropriate place.
524, We may, at this stage, refér to the gistinction between ease” and “licencd™. A

- exercise of right as owner of an interest in Iand,

person may lawfully enter on land either in: :
ot because the owner has given him permission. The owner might have granted him' a lte—

an interest conferring the right of exchosive possession,—or he might merely have gim a
licence,® permitting him to enter the ldnd -or ‘use it for specified pusrposes.. . . e ,
BRI |

as propounded by Vaughan, C.J. in the
", dispensation or licence propetly h

525, The classic definition of a liceace’ W
passel
but only makes an actien Wevfel,

seventeenth century in Thomas v. Sorrellt He said
no interest nor alters or transfers property in any thing,
which without it had been valawful? ~ -

- .' . ) : o ".‘ . -

1. In re Hormasht frani, (1885) LLR. 13 Bem. 57, 39, s Nanabhai Hayaidas , 3. {The majority view in m { calll Wi
howem.thatthemntnohiuqueaﬁm.bywhﬁ:hu astudmtakcceﬂainpammﬁfm s
mumbet of she buffaloes ataMnMpﬂmmﬂnMaMBmmpmhﬂnum_W. ),

2. (8) Goodrick v. Venkanna, (187881 LLR. 2 Mad. 104; - ey
(b) Financial Commissioner of the Panfab's. Circalar No. 35, dated 13th August, 1883; (1934) Punjab Stanmp Wi~

nual, Part [-B, Chap. 3, para. 2. ; K
{c) Rawn Pritam v. Shoobulchunder, (1881) LL.R. 15 Cpl. 259, _ : :
3. Deputy Collector. Robiri v. Dennial, (1883) Bom. P.); 11, Madras Btamp Manual, (_1953} 107-15.

4 President of the Taluk Board v. Lakshmyarayaes, (1908) 1L.R. 31 Mad. 34.

5. Midnapore Zamindary Co. ¥. Trailokya, A.LR. 1924 ta!. S62.
6. Standard Ceal Co. v. C.C.R.A. Bengal, {1943]1.!:,43..& Cal. 323.

7. Article 35, Stamp Act.
8. For bistory of licsgoes, see Holdsworth H.E.C. Yol. 7, page 127, 328,

9, Thomas v, Serrell, (1673) Vaughan 351,
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The expression “licence” is not defined in the Stamp Act, or in the Transfer of Property
Act, The Easements Act, defines it as follows ;*

“52. Where one person grants to another, or to & definite number of other persons,
a right to do, or continue to do, in or upon the immovable property of the

grantor, something which would, in the absence of such right, be unlawfwl,

and such right does not amount to an easement or an interest in the property,
the right is called a licence.”

5.26. In the law of property, lease and licence are distinguished by stating that a leass
transfers an interest in land, which a licence does not. Where exclusive occupation s oot
given, the right is only of licence.® A licence is merely a personal right, and does not amount
" to an interest in property.?

5.27. As Denning, L.J. (as he then was) observed,” the difference befween a tenancy

and a licence is, iherefore, that in a tenancy, an interest passes in the land, whereas, in a |

Heence, it does not. He, however, added, “In distinguishing between them, a crocial tes{ has
sometimes been supposed to be whether the occapier has exclusive possession or not”. “If he
was Mot into exclusive possession, he was said to be a tenant, albeit only a tenant at will,
wlicseas if he had not exclusive possession he was only a licencee. This test has, however,
often. given rise to misgivings because it may not cotrespond- to realities. . . .. The test of
exclusive possession is by no means decisive.” :

"'In the context of the definition of ‘lease’ in" the Stamp Act, the distinction between lease
and licence becomes material, because, if the document is nmot a lease, the- charge for leases
under the first part of the deflnition of Iease would not be attracted. At the same time, it
shoski be noted that the inclusive part of the definition of 'lease’ is not confined to leases

. and may cover documents which are not lesses ag defined in the Transfer of Property

In particular, clause (b), which relates to “kabuliyat or other underiaking in writing,

o heing a counierpart of a lease, to culiivate, oecupy or pay or deliver rent for immovable

” 1s somewhat widely worded. No doubt, a licence does not become a lease mersly

m a “rental” is reserved, the licences like exploring and prospecting licences (in

respect of minerals) are not regarded as leases for the purposes of the definition in the Stamp

Act. Here, the general test of fransfer of inierest as indlcated by sole and exclusive occupe-
tion® could be utilised.

598 PBut it is to be noted that in clause (b), the words used are not sole and exclusive
oeclpalmn. but an undertaking to occupy immovable property.® A case could, therefore arise
where, even though the document specifically says that it should not be comstrued to create
a tenancy, the rights conferred by the document on the party by the owners are of such a
natyre that it would fal! under clause (b}.

5.29. In the light of the above discussion, we ‘yecommend that the definition of lesss
should be revised as follows (—
“(16) ‘lease’ means a lease of immovable property as defined in section 105 of the
Transfer of Property Act. 1882, and includes also—
{a) a patta;
{b} a kabuhyat, or other undertaking in writing, not being a counterpart of a
“lease”, to cultivate, occupy or pay or deliver rent, for, immovable property.

(c) any instrument by which tolls of any description are let ;
(d) any writing on an application for & lease iatended to signify that the a,pph-
cation is granted. :

1. Section 52, Indian Easements Act, 1882.

a2 A1R. 1959 §.C. 1262, 1249.

1. ALR. 1968 5.C. 173, (1248} 1 5.CR 231

4. Erriagion v. Erringlon, (195231 K.B. 290,

. Boawd of Ravenwe v, South Indian Raitway Co., LL.R. 48 Mad. 358: ALR. 1925 Mad 434
6. Bwrmah Oil Co., LLR, 53 All. 874; ALR. 1933 All, 735 (BB) -
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Explanation—In this section, “immiovable property” includes land,. benefits -to arise
out of lend and things atached to the earth, or permanently fastened fo any-
thing artached ro the earth’"

5.30., Under section 2{16A), “marketable security” means a security of such a descrip-
tien as to be capable of being sold in any stock market in India or in the United Kingdom.
‘The definition was added in 1904, when this definiion and section 23A were added and arti-
de 6 (agreement relating to deposit of title deeg) etc. was amended. The object of the amend-

- ment was to save instruments of deposit of marketable securities from the ad valorem duty

under article 6.
There are no Indian cases on this definition, though there are a pumber of English cases

on the corresponding provision in the English Act.?

Saction (17—
"Mm mdl'

Section 18—
HPaper™.

531, We recommended that the mention of ‘United Kingdom’ in this definition should
be omitted, having segard to changed political conditions. There have heen suggestions® o
omit “in India" also, but wc do not t]_]ink that the clause need be so widened. e

5.32. Section 2(17) defines a “mortgage deed”. es including every instrument wherehy,
for the purpose of securing money advanced, or to be advanced, by way of loan, or wa
existing or future debt, or the performance of an engagement, one person transfers, ar creates,
to or in favour of another, a right over or in respect of specified property. It may be noted
that a mortgage of movable property is also covered by the definition.* Another point to be
noted i that this definition includes charges alse,® as the words “over or in respect” of property
are wide. ‘ v et hiﬁ.

The body of the Stamp Act makes no distinction between legal and cquitable mortgages.
But the charging provision® makes a distinction. The duty is different, if the morigege is in
the shape of an agreement by way of deposit of title deeds.’ : oo

A deed which contains all the provisions which one would normally find in s ‘mortgage
deed, would, however, be chargeable as a legal mortgage. The mere fact that the document
also contains the bargain with regard to deposit of title deeds, will not make it ag agree-
ment for the deposit of title deeds,® within the meaning of article 6. ' ' L

The above points do not indicate a need to change the definition.

5.33. In section 2(18), “paper” is defined as including velium, parchment or sny other
material on which an instrument may be written. .

It needis no change.

" This is necessary in order to avoid any argument that the definition in the Teansfér of Property Act be attracted.
. Section 122, Stemp Act, 1881 (Eng). . . - -

, In reply to the Questionnaire issued by us—Queation 10,

Miran Baksh v. Emperor, A.LR. 1945 Lah. 63, 72 (F.B.}.

Aa to charges, ses section 100, Tronsfer of Propecty Act,

Article &, a5 contrasted with article 40(b).

. As to the position under the Ragistration Act, ste A.LR. 1939 B.C. L67.

. It re Indian Stamp Act, AJLR. 1954 Bom. 462, 463, paragraph 2 (F.B.). -

R R ol



CHAPTER ¢
DEFINTITIONS 1IN SECTION 2(19) AND 2({20)

.641. Sectton 2(19) defines “policy of insurance” as including—

- “{a) any insttwment by wlich ome person, in consideration of a premiom, engages
to indemnify another against loss, damage or liability arising from an unknown
Oor contingent event;

(b} a life-pulicy and policy msurmg 4ny person against accident or sickness, and
Sed . -owe - @Dy other personal insurance.”

6.2. It may be pointed out that clause (a) of the definition is not confined to “policies’,
and inchudes any instrument by which one person engages to indemnify another. If therc is
#n indemnity undertaken in the document. then it is a pelicy for this pu[pose even though, in
hum world, the document may be distinguished from a - poltcy

63 In relation to one class of documents, namel)-, letters of cover or engagemeni to
ﬁllﬁ a policy of insurance, the position requires detailed examination. The need for discussion
arises odt of the charging article,—article 47.

6.4. The principal paragraph of article 47 lewies daty on various policies. Considerable
confusion is created by the “general exemption™ under the article, quoted below? :—
- “General Exemption”.
) “Letter of cover or engagement to issu¢ & policy of insurance.”

“Provided that, unless such leiter or engagemeni bears the stamp prescribed by this
Act for such policy, nothing shall be claimable thereunder, nor shall it be. gvail-
able fur any purpose. except to compel the delivery of the policy therein men-
tioned.”

This cxemption is anomalous, because, as will be shown presently, there is considerable
diflerouce between a letter of cover ete. and a policy. In fact, the very langnage of the exemp-
tion ‘makes a distinction Letween an ‘engagement’ and a ‘policy’.

6.5. The exemption lor letters of cover etc. would suggest that 2 letter of cover ete. would
otherwise fall under the expression “policy of insurance”. But, as stated by the Supreme Court
in R. Rarilai and Co.%, while a letter of cover contains a contract of insurance, it ix nor a “policy
ﬂl inﬂirlnce” in the common understanding of that word in the trade®.

6.& In the Supreme Court case (which related w ﬁre msuranca) “the letter of cover was
npt ;t;mpcd but the plaintif was prepared to pay the penally under “section 35, and- had
.done so. The question to be decided was whether, even on- pa}ment of penafty, the
kﬂ% cguld be admitted in evidence. This question arose because the conténtion of thé-in-
1 .sompany was ihat since' the exemption under a.rt.lcle 47 ‘uses the words “bears the stamp
by this Act for such palicy”, the stamp should hawa been affixed -ar’ the time of fhe
letidy, a.ud the provision in section 35_for subsequent paymént of _pemalty could not be invelved
]al ﬂﬂl‘ of the special language of the exemption. ThIs argument WaE negatlved b)' the- Supreme
at,. by a majority judgement’.. According to the minority ¥iew, however, in view of the express

i. Thn discussion applies ta all policies, and is not confined to sca insurance p-ohcws

2. R_Ratiled & Co. v, Natlonal Secm:_v Assurance Co, Lid., ALLR. 1964 sc 1396, 1358, paragraplm 6=-10 {cm ur
firs insurance). _ _ ‘

3. Emphasis supplicd. o

4, Sarkar and Shah J1.; Raghbar Dayal, . dissented.

hcctlon 2(19}—-

*Policy of
Insyrance’’—

Tatroductory.

Article 47 of Lhe
Act—Contro-

versy created by
the exemption.

%udsmﬂm of the
umﬂCDl.lﬂll
to fire insurance.

of the exemption to article 47, the Ietter “could ot~ be: subsequenﬂy stamped undet .
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section 35. If the letter is intended by a person to be used for making & claim therennder, and,
therefore, to be treated as a policy, then, according to the minority view, it is iacumbeat on
the person so intending to have the letter properly stamped for that policy from the very
beginning. If it is not so stamped, it can only be used 1o compel the delivery of the policy, and
oot as a basis of the ciaim. If subsequent stamping of the document to ccnvert the letter into
a policy is allowed at the sweet-will of the party standing to gain, then, according to Raghbar
Dayal, J. (who was in the minority), the law would lead to anomalies. :

6.7. We are not so much concerned with th: meaning of the expression “beigs stamp”,
as with the question whether it is proper to eguate a cover note with a policy. On this point,
the majority as we!l as the minority took the same view, _

The following is from the majority judgements?:

“(16 The learned trial Judge held that the instrument was 't a letter of cover bat
it was in reality a policy of inswrance, because it contained a contyact of in-
surance. It is not in dispute that if this view is correct, then on payment of
the duty and the penalty the instrument would be admissible in evidence, wnder
section 35. 7The Appellate Bench of the High Court, however, was ungiile
accept the view of the learned triol Judge and, we think, in tis the Appeliate.
Benck was right. The fact that a letter of cover contains a contrace of hesurance
cannot make it a policy of imsurance®. As the learned Jndge of the Appeliate
Bench rightly pointed out, the letter of cover was granted a gemeral PRSITIROH
from the liability to the duty specified in Article 47, that is to say, it was exempted
from duty which would, but for such exemption, have been payable on it under
that article.” o

“Now, under article 47, duty was paysble on various palicies of insurance. It would foltow
that a letter of cover would have been Hable to duty as a policy of insurance if the exemption
had not been granted®, The letter of cover had, therefore, to contain a contract of nsurance, for -
it would not otherwise have been liable to duty under article 47. But it did not shereby become
a policy of insurance oaly for then the exemption and the articie would have beent in conflict with -~
each other We may also mention that the word ‘cover’ itself indicates that property is beld

insured or covered by il against certain risks.

“ (7} Wha then is a letter of cover ? How s it to be distinguished from a.policy o} insiaresicd?
The Act contains no definition of it or of an ‘engagement 10 issuc a policy of insurance’, lauk the
tarms are well known in trade, The Act is dealing with businessmen and with mercgntije doco-
ments welt known to them. -

“Tt may be shortly stated that a letter of cover no doubt contains a contract of inRicstes,
but it is nor a policy of insurance in the common. understanding of that word in the ireds. It &
well known that in order to obtain an insurance against the risk of fire the assured first to
send a proposal to the insurer and then the insurer takes a little time in making enquiries »s to
whether it would accept the proposal and undertake the obilgation of covering iR rﬁ
issues a policy caly afier he is satisfed that it wouvld be a prudent business. p@qsttkﬁm ; 6
Experience of trades people has, however, ghown that some kind of protection for the il
pariod when the insurex is making the enquities is necessary. This protcction is give J‘I:fy N
called a lefter of cover. 1t is expressly @ contract granting insurance for the pericd beflely.
date and until a policy i= prepaved and delivered if one is eventuaily istued or OthérwisE fpla a
date mentioned in if, just as a peciod of thirty days is mentioned in the Interim P gotigy Na
issued in his case; see Citizens Insurance Co. of Canada v. William Parsont, 'We
present Interim Protectjun Note satisfied the conditions which would make it'a latm:«

this sense. | . |
L R. Ratital & Co.,, ATR. 1964 5.C. 1396, 1308, 1399; Para, 610 (majority view). . A
2. Emphasis supplied.

3. This observation, with respect, is obscure.,

4. Bmphasis is supplied. .
§ (CYtzens Inswrance Co. of Canada v, Witiam Paezons, (1891} 7 AL, D4,
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‘It gives protection for a period of thirty days or the period upte the date of the issue of the
policy. An engagement to issue 3 policy means, it seems to us, more or less the same thing as &
letter of cover. A letter of cover, thercfore, cannot be admitted in evidence under section 35 oz a
policy of insurance.”

The above passage shows that the Supreme Court made a clear distinction between the two
concepts (cover note and policy). Some confusion was, no doubt, created by the general exemption,
because the exemption itself is anomalous, We shall revert to this aspect later,

The minority agreed with the view. Raghbar Dayal, J., expressly stated in his dissenting jodg-
ment that it was agreed that a cover note was not a policy.

It may be mentioned that in the case before the Supreme Court, duty and penalty had aiready
been paid in the court below, pending determination of the legal questions. The legal objeetioh raised
by the insurance company was that since the letter of cover did not “bear stamp”, it coukt not be
subsequently validated. The Supreme Court observed on this point :— '

“(8) The ncxt question is whether a letter of cover is itself an instrument chargeable with
duty under the Act. Tt is not disputed that if it is not so chargeable, it cannot be admitted in evidence

under section 35 by subsequent payment of duty and penalty. Now, section 3 specifies instruments-

which are chargeable with duty under the Act. It says, “subject to the provisions of this Act and the
excmptions contained 1n Schedule I, the following instruments shall be chargeable with duty of the
amount indicated in that Schedule as the proper duty therefor respectively, that is to say,—®)
every instrument mentioned in that Schedule which. .. ... is executed in India on or after the first
day of July 1899.” July 1, 1899 is the date on which the Act came into force. .

“Q) Now the contention of the respondent is that a letter of cover is not an iastroment

chargeable, with duty, becausz the General Exemption in Acrticle 47 of the Schedule exempts it

from such duty. This contention was accepted by the learned Judges of the Appellate Bench of
the High Coort who pointed out, “It is significant that the words used are not that such letter is
chargeable with duty. The words used are “bears the stamp prescribed by the Act for such policy”.
On a proper interpretation this means that such letter of cover is not chargeable with duty as
such under the Act but if it bears the stamp prescribed by the Act for a policy of insurance, then
it will shed its inability and will become a competent document on which a claim for loss could
be made.” They further observed, “as no stamp is fixed for such 2 letter of cover being not a
document chargeable with duty, the statute uses the significant words ‘or bearing the stamp’ and
indicates the rate by saying that the stamp must be the same for such a letter of cover which is
preseribed for a policy of insurance under the Act.” S

“In this Court Mr. Chatterjee for the tespondent also advanced the same argument.

“(10) We are unable to accept the view which found favour with the Appcllate Bench of
the High Court, The matier was put in Two ways. The first was that an instrument which

exempted from ‘duty by Schedula I is rict chargéable with ‘doty ‘under & 3-and.a letter of cover
is 50 expressly exempted. No doubt, if .an instrument is exempted by the Scheduls frem duty,

then it cannot be chargeable. But we do apt think that a letter of cover is for.all purpeses ex- -
empted from duty by the General Exemptipn. We think the proper construction of the Geseral -

Exemption clause is that the exemption is to apply only if the letier of cover is used for com-
pelling the delivery of the poticy mentioned -in i, If it is used for any other pusrpose, then Jt
is not exempted, That is Why a proviso has been employed in the provision and the effect of
+hat is to take the letter of cover out of the exemption in all other cases. If it is taken out of the
exemption, then, of course, the present argument fails. We arc unable to sce how a letter of
cover can be said to have been exempted for all purposes, if certain things cannot be chudmen
under it for the sole reason that it does not bear a stamp. 1t it were cxempted for all parposes,

it wonld be fully enforceable cven without a stamp. When “a letter of cover is got sauped, .

then nothing is claimable under it except tbs delivery of a policy. If, howevet, it bedrs the stwmmp
prescribed for the appropriate policy, & claim can be made under it. It seems tc wa that ¥

1. Emphasis supplisd.

-
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instrument bears a stamp it has incurred the liability for the stamp duty, It has not then been
- - exempted, Thevefore, it cannot be said that a letter of cover is exempted from duty in all cases.
.27 . When it is not exempted, it is an instrument chargeable to duty” B

Other policies. 6.8. This fudgement is confined to fre insurance. Before this judgement. generally on the
-quesfion whether a “slip” for marine insurance is a policy for the purposes of the Stamp Law
- judicial decisions® did not help in creating certainty. :

The importance of the above point does not survive? as regards matine insurance policies,
because of specific statutory provisions governing them®. Bui, the point is of importaace n re-
gard to atlier insurance policies.

Anomaly. 6.9. In view of the above position, it was suggested to us that the present scheme of the
Act is anomalous and the anomaly should be remedied. Really speaking, a letter of cover i3 not
to be regarded as a “policy”, though it may be evidence of a contract of insurance. This is clear
from the relevant passage quoted from.the judgement of the Supreme Court®. This being the
basic nature of a cover noie, a cover note, it was suggested, should not be regarded as a palicy,
and the definition of “‘policy of insurance” should be amended so as tc exclude cover-notes.
This wounld not lead to any loss of revenue, because, after the nationalisation of the general in-
surance business, the possibility of insurers not cxecuting a formal policy in order to avoid
stamp is almost nil. :

m _ 6.10. to 6.14. In concrete terms and in detail, the suggestion made to us was as follows:—

(a) A letter of cover ete. should be excluded from the definition of “policy of in-
surance”™, by an express provision amending that definition. The reasons have
been given wlready in the above discussion. Tn brief, a policy and a letter of
cover zre different from ecach other. } T

(b) The general exemption to article 47, as at present worded, then becomes
and can be omitted.

{c) A provision to the effect that if, at the time of its execution, a letter of
engagement 1o issue a policy of insurance bears the stamp required by the Act
for such policy, them, it shall not be necessary to stamp the policy again, should
‘be inserted. The reasonableness of such a provision is obvious.

{d) Under article S (agreement). an exemption in respect of letter -of cover etc. shonld
be inserted. The intention is that such letters should be totally exempt from stamp
duty under any article of the Act. ' .

() These amendments would lead to no loss of tevenue in the present circumatances.

We have, however. after carefully considering the suggestion, come to the conclusion that
the matter may be left as it is, the provisions having stood for a long time.

6.15. to 6.18. The above ‘discussion was concerned with a suggestion made during our
discussions. We have not received any suggestion from the public for amendment” of the defini-

tion in Tesponse to our Questionnaire. .

) (&) Suraimal v. Triton Insurance Co.. ATR. 1925 PiC. 83, 84, o N
) I re Marine Assurance Certificate, (1395) LL.IL 19 Bom. 130, 132 (Document which does not contemplate

another formal document). S
() Tricamii v. Birfi, A.LR. 1923 Bom, 142, 143; 24 Bom. L.R. 220. (Distinction between cover note and  policy)
td) Akmed Skah v. Grindiay & Co.. ALR. 1944 'Sind 98, 103. (Certificate of Insurance).
(&) Reference (1903) LLR. 30 Cal. 545, 575. * (Maclean, C.1)—"A contract for gen insurance is one thing and
a policy of sea insurance another.” o
2. See discussion as to section 2H20)"Sex poligies”, infra.
3. Sections 24, 27(2) and 28, Marine Tnsufance Act, 1962,
4. Para. 6.7 sapra. ’
5, 0. 11 of the Questionmaire,
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6.14. “Policy ol group msurance” iy slefined 0 section 2018A1 as mouning uny instrument
covering nol less than fiity or such smaller number as the Central Government may approse,
either genarally or with reference to any particular case: by which an iasurer, in consideration of
a premium pail by an cuployer or by an employer and his employee jointly, engages 10 COVEr.
with or without medical cxamination and for the sole benefit of persons other thun the employcr,
the Yives of all the emplovees or of any class of them, determined by conditions pertaining to ithe
employment. for amuounts of insutance based wpon a plan which precludes individual selection.

It necds no change.
6.20. TUnder sectiva 2{20). a policy of sca Insurance or sca policy—

{al means any insutance made wpon any <hip or vessel (whether for marine or inland
navigarion), or upon the machinery, tackle or furniture of any ship or wessel,
or upon any goods, merchandise or property of any description whatever on
boatd of any ship or vessel. or upon the freight of, o any other interest which
may be lawfully insured in, or relating to, any ship or vossel, and

fh) includes any insurance of goods, merchandise or property for any transit which
inclades. nat only a sca risk within the meaning of clawse (a), but also any other
risk incidental to the trunsit insured from the commencement of the transit to
the ultimate destination covered by the insurance ;

“Where any persor, in consideration of any sum of money to be paid for additional freight
or otherwise, agrees to tuke upon himsclf any risk attending goods, merchandise, or propety of
any description whalcver whilc on board of aay ship or vessel, or engages to indemnify the
owner of any such goods, merchandise ar property from any risk, loss or damage, such agree-
ment or engagement shull be deemed 10 be a conirect for sea-insurance.

6.21. The stamp duty on such policics is chargeable under article 47. Questions exclasively
concerming the rates of stamp duly will e dealt with under that article?. But, at this stage, it
should be noted that the subject of marine insurance has been dealt with by legislation—The
Marine Insurance Act, 1963, Tts important provisions will he noticed in duce course,

6.21A. Tn England, from 1605, legislative measures were passed from time to time relat-
ing to particular aspects of marinc insuranee. We nesd not mention all of them here, but it
shoud be noted that since 1793, it has been obligatory in England to record the contract of
marine insurance in 2 policy which is duly stamped. The effect of non-campliance with such a
provision has been differenily expressed from tine o time but, in substapce, the position—so
far as the statute law since 1795 is concerncd,—has always been that if therc is no written
policy duly stamped, the contract cannot be admitted in evidence, and until 1959, the contract
was not valid also. '

6.22. 1t was maily dve to the efforts of = Birmingham County Court Judge, (§i) M. D.
Chalmers, in collahoration with practising underwriter, (Sir) Douglas Owen, that in 1894, &
Bill entitled the “Marine Tnsurance Codification Bill™ was introduced by Lord Herschell in the
House of Lords, Judge Chalmers had for a considerable time given his attention to marine
cases in the Courts, and had interpreted the law, as it then was, in a careful and lucid manner.
He drafted the Bil). He tock the view that no code could provide for every case that might
arise or always use absclutely accurate language. He accepted that the cases coming before
lawyers were those in which a code was defective. Eventually, the measure was placed on the
“statate Book in 1906. The Act of 1906 does not set out to remodel the law relating to marine
jnsurance. but merely to codify previous decisions and customary practice.

6.23. The concept of protection against loss by maritime -perils has been traced back to
415 B.C., when the Roman Government was required, by the suppliers of military stores, to
accept “all the risk of loss, arising from the attacks of enemijes or from storms.” to the supplies

e e e
1. See articie 47, fnfro.
2. Dover, A Handhook to Marine Insurance (1957}, page 2.
24 M D!"I\-awﬁ'?—s .
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which the supplier placed in the ships. Round about 50 AD. bkmperot Claudius issued guaran-
tees to importers in respect of losses arising from storms. The practice of issuing bottomry bonds
(on the security of a vessel) is supposed to hawe cemmenced even much carlier. Professor
Trenerry* has traced its origin as early as 2250 B.C.

6.24. The “Rhodian” law has a lucid statcment of the principle of “general average”,
which is one of the most important principles of marine insurance. In fact, the earliest enuncia-
tion of the principle of general average is itself known as the Rhadian Law, and is so desipnated
<0 the Sententiac of Paulus, 200 A.D. the salient points of which state? :

“Let that which hias been jettisoned on behalf of all, be restored by the contribution
of all.”
“A collection of the contributions for jettison shall be made when the ship is saved.”

The principle of “general average” received further sanction in the Codex Justinian. The
first relevant principle of this Codex is as follows:

“The Rhodian Law decrees that, if goods are thrown overboard to lighten the ship,
all shall make good by contribution that which has been given for all.”

6.25. Marine insurance was well known to traders in Venice, Genoa and Florence, and the
history of marine insurance in Lombardy has become familiar to all those who have to deal
with the subject in the West. The House of Lloyds in London, which, for about two centuries
has heen associated Wwith marine insurance, has contributed greatly to the development of the
law on the subject. Tn England, the Marine Insurance Act, 1906, is the principal statute on the
subject, but the principles were laid down tong before that Act was passed. Continental codifice-
tions—official and others—are much earlier.

6.26. The word “policy’ is, in modern times, vsed to indicate the formal instrument incorpo-
rating a contract of insyrance. The word is derived® from Latin “pellicitatio”, (a promise), through
Ttalian “polizza™ or French “police”. Oddly enough, in an English policy of nsurance, the promise
to pay in case of loss is implied: not expressed. Continental policies, however, contain an ¢Xpress
promise to pay, within so many days after notice of loss.

6.27. Marine insurance is, in its essence, 2 protection against the risks of marine adventure,
though the concept can be extended to certain non-marine adventures also.

6.28. The contract of marine insurance is a contract of indemnity; and this hrings in the
dJoctrine of subrogation described as a doctrine in which lics the romance of maring insarsnce. -

6.29. Before 1963, Indian courts vsually followed principles of the Enplish law as laid down

in judicial decisions on the sulrject.
6.30. In 1963, the Marine Insurance Act was passed in India. Section 3 of the Act reads— .
%3 A contract of marine insurance is an agreement whereby the insurer updertwkes to -

indemnify the assured, in the manner and fo the extent thereby agteed,  against
marine losses, that is to say, the losses incidentsl to marine adventure.” _

Section 24 of the Act® provides as follaws : . _
“p contract of marine insurence shall not be admitted in evidence unless it is cmbodied
in & marine policy in accordance with this Act. This policy way be éxecuted snd

sssued cither st the time when the contract is concluded, or afterwards.” *’ '

6.31. The Act contains, in a schedule, the standard form of policy which may tp used.
This is based on the Lloyd's policy. Section 4 of the Act provides— . -
%(1) A contract of marire insurance may, by its express terms, or by usage “fm
be extended so a8 to prodect the assured against losses on inland waters orion *
land risk which may be incidental to any se2 VOYage. . S
1. C.F. Trenerry, Researches fntc the Originy of Marine Fnsurance, cited by Dover, A Handbook to Marina w‘
(1957), page 3. I
2. Dover, A Handbook to WMearine Insurencs (1957), page 4.
3, Chalmers, Marine Insuranos Act (1966), page 1.
4. Section 3, Matine [nsurance Act, 1563,
5, Section 24, Matine Insurance Act, 1861,
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(2) Where a ship in course of building, or the launch of a ship, or any adventure
analogous 1o a merine adventure 18 covered by a policy in the form of a marine
policy, the provisions of this Act, in so fax as applicable, shall apply thereto, but,
except as by this section provided, nothing in this Act shall alter or aficct any
rule of jaw applicable to any contract of insurance other than a contract of marne
insurance as by this Act defined.

Explanation.—an adventure analogous to a marine adventure, includes an adventuyre
wherc &ny ship, goods or othcr movables are cxposed to perils incidental to local
or inland transit.”

8,32 Some of the other important provision of the Act are in sectiens 25-26.2
Section 25 enacts what a marine policy must specify,

Section 26(1) provides that a marine policy must be signed by or on behalf of the insurer.

6.33. So much as regards the important provisions contained in tne body of the Marine
Insurance Act. The Scheduie to the Act contains the form of the policy. Its use is permissible, not
maniatory.

6,34, It may be of interest to refer to history of the policy of marine insurance. The form
of policy usuzlly employed in marine insurance is generally known as the 5.G. Form.® The words
#8.3.” mean “ship-goods” indicating that the policy is adapted for the insurance of any interest
which is not itself a tangible physical object, as long as such interest 15 pecuniary.®

Sir Douglas Owan. an authority on marine insurance in the nincteenth century, said of the
Lloyé's policy—'almost every clause 8 conscerated by ceaturies of usage’. Though the policy
is ctumsily expressed, its meaning is clear, because it has ‘generations of legsl interpretation hanging
almost to every word, and almost certainly to every senténce’. As the Marryat Committee of 1811
reported, the ‘doublful points have been so repeatedly discussed and decided upon in Cowts of
loawr that their true legal Import is ascertained.”

6.35. Jt may be stated that Lloyds policy was settled in its piosent form in 1779, and
some cf the provisitns are even of much older dete.? Though, in the beginning, the English Judges
dh‘mtbed it as strange instrument, the mércantile community has clung te it, and, in fact, all
Bnglish insurance law has been developed through cases arising on the policy. This policy appears
as a schedule to our Marine Insurance Act also, as alrealy stated. '

6.36. Besides, the standacd form of policy, certain clauses sre added, where required by
the direnmstances of the case, in a marine insurance policy. Even in swch cases, standard forms
evolved by Institutes are in force, such as, the Institute of London Underwriters Clauses, the
American Institute Cargo Clauses, and what have come to be known as the “York-Antwerp
Rules”, which reprssent a code for voluntary adoption in contracts of affreightmient to govern
graeral average loss and contribution. '

6.37. These clauses are aiso of great practical importance, and many of them have come
up for construction before English Courts during the last 150 years. Reference may be made, in
thila gonnection, to a lecture to the Insurance Institute of London, delivered by Lord Chorley in
Woveamber, 1957.5 Lord Chorley said,—

“If the Tustitute Clauses are the core of modern insurance, their construction is the
wrapping, round the core, and without dealing with the wrapping, that is, without
construction, we cannot get at the core.”

1. Sections 25-26, Marine Insurance Act, 1963,

2 $hip and Goods Form. -

3. Dover, Analysis of Marine Insurance Clauses (1961), page 4.

4, Raynes, Histary of British Insurance (1964), page 155.

£, Lord Chorley, Lecture on “The Construction of the Marine Policy™.

Sections 25-26,
Marine Insursnce
Act.

faual Policy—
8, &. Form...

Lloyd’s nohw ﬁ h_

Other standard
clanses.



Watious types of
nolicies—~—Time
Voyage, Mixed
Floating Valued
and unvalued.

Definition in the
Stamp Act,
section 2(2).

Likely
consequences of
being raferred 1o

insurance busingss.

Position as to
slip.

36

6.38. The classic exposition of this important matter is contained in a lecturc delivered by
Sir Patrick Devlin,! (when he was a Judge of the High Court of Justice) to the Norwegian Mari-

time Law Association on sh July, 1252, \

6.39 It may be stated thar marine policies arc ol many kmds®—

(1) for a voyage, f.e. where the contract is to issue the subject-matter "at and from™
or “From ore place te another or others”,

(2) For time, +&., where the contract is to insme the subject-matter for o definite
period of time,

(3) For Vovage und Jor time (Mixed). In this case the loss is covered only on a patti-
cular voyage and the loss must also cccur within that time specified. :

(4) A fioating policy. This describes the insurance in general terms, hui leaves the
name of the ship or ships and other particulars to be specified later.

{5) A valued policy. This specifies the agreed value of the subject-matter, and the
value so fixed is, as between the insurcr and the assured, conclusive of the value
of the subject-matter insured.

(6} An wnvalied or open policy. This does not specily the value of the subject-matter,
but, subject to the linit of the sum assured, leaves it to e subsequently determined.

6.40 Reverting, now, to the Stamp Act, we may note that the definition of “policy of
insurance” in the Act is bused on scction 92, Stamp Act, 1821 (Eng.) as it then stood. It may,
however, be stated that since 1939, there is, in England, no separalc stamp duty un policies of
marine insurance and these policies share the fixed duty of 6 pence in common with all paticies
of insorance except life insurance.

In fact section 92 of the English Act of [89] and succeeding provisions were repealed in
1959,

6.41. Tt was swggested to ug, that, In view of the fact thai marine insurance is now the
subject matter of Tegislation in India, it is appropriatc that the definition in the Stamp Aect
stould make a reference to that Act.

642. This suggestion raises the question whether, by referring to the substance of the
definition in the Marine Insurance Act, any documents which are lisble to stamp duty wnder
the present definition in the Stamp Act, will escape duty. The question can be discussed in
two aspects.

643, Tn the first place, there are informal documents, such as, ships, and cover noies,
usually handed ower » marine insurance business pending the execution of a formal pelicy.
The informal note or memorandum which is drawn when the contract is entered into, is called

the slip or covering note.*

It would appear that while such a slip is clearly 2 “contract for marine insurance”, it is
equally clearly not a ‘pelicy’ for the purposcs of the marine insurance imw. 1f the policy is duly
stamped, then reference may be made to the cover note for certain evidentiary purposes.®

6.44 Tt was pointed cui that though on the guestion whether a slip is a policy for the
purposes of the Sfamp law. there is a controversy,” this controversy i3 not 'importnnt-hh.the
context of marine insurance. Sections 24 to 26 of the Marine Insurance Act, 1963, now lay

. Devlin ; “The Principles of Constructions of Charter Parties, Rills of Landing and Marine Policies™. Address
to the Norwegian Maritime Law Association {1552).

_ Based on Smith, Mercantile Law, and Stevens, Mercantile Law,

_ Seciion 30, Tinance Act, 1959 (Eng.).

See AMalgnen & Co. v, Nationgl Benefft dssurance Co.. (1922) 38 Times Law Reperts 257,

Tanides v. Pocific Insurance Co., (1871) Law Report 6 Q.B., at page 685 {Lord Blachburn).

Section B8, Marine Insurance Act, 1963,

. See discussion as to policy of insurance.
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down detailed provisions governing the form of the policy of marine insurance, and if these
provisions are nct complied with, the policy 13 uwnenforeeable. Therefore, there s not much
likelihood of duty escaping, whecher or not a slip is regarded as a policy, 1f the assured does
not care to obtain a formal policy, then the specific provisions in the Marnine Imsurance Act
will rerder the ship inadm'ssible.

645 It is now well esteblished in England that no action can be maintained in the United

Kingdom upon the implicd promise to grant a policy when the slip is initiated. It the insurers_

go imto liquidation, the liguidator cammot issue policies on outstanding slips.2. It is  otherwise
in countries where revenuc or other laws do not interpost.® But the statutory provision® will
apply to polivies issued abroad which arc sued upon in England.”

6.40. This is often described as a curious and important instance of an imperfect obliga-
tion, arising out of speetal conditions imposed on the formation of 2 complete contract found.
In parctice, the agreement is concluded between the parties by a memorandum called & slip,
comtaining the terms of the proposed insurance and initialled by the nnderwriters.® It i3 the
practice of some insurcrs always to date the pelicy as of the date of slip.” At common law,
the slip would constitule a binding contract. This, however, is not allowed in case of marine
insurance.®

6.47. Marcover, In India, after the nationalisation of general insurance business, it is
uolikely thai thase who carry on gencral imsurance business will dispense with the practice of
issping policics in order to cscape stamp duty. Thus, the fact that informal or temporary docu-
ments do not fall within “policy” in the Marine Insurance Act should not matter.

648 The second (uestion 1o be considered relates to insurance bn respect of inlaid
fransport, The definition in ibe Stamp Act—vide the words that appear in brackets—specifi-
cally cover tramsport by inlind waters. In this cenncetion, it is to be pointed out that under
the Marine Insurance Act® also, o conmtract of warine insurance “may be extended” to cover
transport on inland waters.

6.48A. On a comprison of the definition of “sea insurance” in the Stamp*? Act and that of
“Marine insurance” in sections 3, 4 and 5 of the Marine Insurance Act, 1963, it appears that,
broadly speaking, the only kind of risk which may not conceivably he covered by the provision in
the Marine Insurance Act is a risk arising from an adventure which is carried on purely on
intand waters and not as incidental to a marine voyage. It could, for e¢xample, be argued that
the msurance of a steamer carrying goods only on a particular river and not touching the sea at
all at any point may not fall within the definition in section 4 of Marine Issurance Act, 19631,
though it falls within the definition in the Stamp Act. Even the existence of this point of difference
is doubifnl, becanse it is hardly likely that the draftsman in 1899, when using the expression
“sea insurance”, was concerned with purely inland navigation.

6,48B. Moreover, whatever be the scope of section 2(20) which defines *policy of sea
insurance”, it is to be noted that the taxing entry in article 47 speaks only of “sea insurance”
and makes a rclercnce to section 7. The expression “sea insurance” should be given its ordinary
meaning. Section 7(1)—now repealed—provides that no “contract for sea insurance” {other than
such insurance as is retecred to in section 506 of the Merchant Shipping Act, 1894), shall be

1. Fiveer v. Lwerpoa! Mar, b:rs Co ‘(18?4) L.R, 9 (.B. 418, Ex, Ch. (b) Genfanﬂcrfng.ﬁ & Co, v. Da Costa, (1911
1 X.B. 137 {upen covers of re-insurance),

2. Re Clyde Mar. Ins. Co. (1924}, 17 Li. LR, 387; 1924 8.C 113; Re City Epwilable Fire Ins. Co., (1930) 2 Ch. 295

3. Bhugwanduvs v, Netherlandy Sea Ins. Co., (1888), 14 App, Cas 83, P.C. {Rangoon Eorcign Policy).

4. Section 22, Marine Ins. Act, 1906 (Eng.).

5. Royal Exchange Assee. Corp. v, Vega, (1301) 2 KR, 567; (1902) 2 K.B. 334, C.A.

6. For the form of this, see LR. E QB 471: .R, 9 OB,

7. See L.R. 8 Bx. 198,

8. As to fire insurance, a policy is uot eompulsory,  Thenpsan v, Adew, (18991 23 q B.D. 361,

9. SBection 4, Marinc Insurance Act, 19873 (supra),

10, Para. &, 30, mpra.

11. Para. 4.30 swpra.
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valld unless the same is expressed in a “sea policy”. The taxing entry in article 47 refers to section
7, and since neither section 7 nar article 47 defines “sea insurance”, as such recourse should be
had only to its ordinary meaning.

Now, the cxpression “sea insurance”, according (o ardinary parfance, would not cover
risk purely of river nevigation. Since there is ne definition of “sea insurance”, it can be takea in
it ordinary meaning. On that approach, it would not include putely inland navigation.” The
result is that though the definition of “policy of sea insurance” In section 2(20) of the Stamp Act
is wide in regard to nland navigation (as explaincd above), the charging provision in article 47
does not appear to be so wide.

6.48C. Therefore, the fuct that the definition in the Marire Insurance Act does not include
pure inland adventures, is of no consequence. Of course, as a matter of commercial practice,
policies of insurance of vessels on inland pavigation are sometimes executed i the form
normally used for matine policies. But even that fact would not attract section (1) of ihe
Stamp Act or Ariicle 47. Thus, the adoption of the definition in the Marine Insurance Act
and the deletion of the present definition will make ne radical change in the tax.

6.4¢D. Even if the above exposition of the position is not correct, the practical aspect should
not be over-looked.

6.49. Thus, there should be no serious objection if the Marine Insurance Act is referred
to jn the defintion in the Stamp Act. It may be emphasised that that Act i5 the principal enact-
ment of relevance to marine policies.

6.50. The iolldwing rough draft indicates the main lines on which the definition sheuld
be revised,! if the above approachis accepted—

“{20) ‘Policy of marine insurance which satisfies the requirements of the Marine Insu-
rance Act, 1903." ' .

6.51. As togards section 24, Marine Insurance Act, 1963, it may be noted that the lxtter
part of the section does mot allow a suit. It merely recogniscs the fact that there may be
an interval between the conclusion of the coptract and the issue of a policy of marine insurance.

6.52. The statutory provisions couid be im_a.lysed into—
(i) those regulating starpp duties, and
(i) others.
Section 24, Marine Insurance Act is in the second category.
The proviso to the General Exemption below article 47, Stamp Act, also does not confer

substantive right to sue for a policy..- If such a right exists by the sybstantive. law,  then
the want of full starap duty should not come in the way- That in all that the proviso parmits.

6.53. We have already referred fo the relevant provisions of the Marine Insyrance Act,
1963.2 The insurance Act, 1938, which regulates the business of Insurance, provides that® “Maring
Insurance business™-—means “the businass of effecting contracts of Insurance upos vewel of
any description, including cargoes, freights and other interests which may be legH y  idsuret,
in or in relation to such vessels, cargoes, and freights, goods, wares, merchandise apd ptoperty
of whatever description insured for any transit by land or water, or both, and whether ‘or not
jncluding warchouse risks or similar risks in addition or ag incidental to such transit, and iclades
any other risks custonuarily included among the risks insured against in Mariné Insurence
policies®.” '
6.54. The last paragraph of the definition in the Stamp Act may now be:convdered.
Normally, under the law relatiog to the carriage of goods by sea, the person issuifg a:bill of
lading docs not undertake lLiability in respect of Toss of goods by maritime patils. But he

1. Some con'sequcmial changes may be pecessary in section 7(4), article 47 =tc,
2, Para. 6. 30, supra.

3, Section 21 3-A), Insurance Act. 1938. s
4. See Alftance Aswurance Co. Lid,, v. The Unlon of India, (1957-58) 62 C.W.N. 539; ALR. 19358 Cal. 190,
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may undertake this lability if he is paid additional freight This is one of the sitwations to
which section 2{20), last paragraph of the Stamp Act, 15 addressed. In the Indian Carriage

-

of goods by Sea Act, 1923, the Schedule, Article 1V, paragraph 2, constitutes the relevant provi-
sion on the subject, and the material portion is quoted below—

%3, Neither the carrier nor the ship shall be responsible for loss or damage arising
or resulting from-—

(2) Act, neglect, or defanlt of the master, mariner, pilot, or the servants of the
carrier in the navigation or in the management of the ship ;

{b) Fire, unless caused by the actual fault or privity of the carrier;

(c) Perils, dangers and accidenis of the sea or othier naviguble waters ;

(d) Act of God; '

(e} Act of war;

{f} Act of public enemies ; '

(g) Arrest of restraint of princes, rules or people, or seizure under legal process.t”
The payment of “additional freight” (or other sum) referred fo in section 2(20), Stamp

Act, last paragraph, constitutes the coosideration for the ship owner undertaking this liability
specifically.

6.55. The present wording of the last para of section 2(20), has lost its utility, because the
expression ‘contract for sea insurance’ has now lost its importance after repeal of section 7.

6.56. On a consideration of the various points made above, we recommend that the defini-
tion of policy of sea insurance should be revised as indicated above.?

APPENDIX 1
Section 2(20)-—Revised definitron of “Policy of Sea Insurance” as already decided.

“20(1). ‘Policy of Sea lnsurance’ or ‘Sea Policy'—

(a) mean mny instrument of insurance against loss, damage or liability arising from a
sea risk, made npon—
(i} aoy ship or vesse! {whether for marine or inland navigation), or
{(iiY machinery, tackle or fwrniture of any ship or vessel, or
(i) any goods, merchandise or property of any description whatever on board of any -
ship or vessel, or
(iv) the freight of, or any other interest which may be lawfully insured in, or rclating
to, any ship or vessel, and '
(b) includes any instrument,of insurance of goods, merchandise or property for any
transit which includes not only a sea risk within the meaning of clause (a) but

also any other risk incidental to the transit insured from the commencement of
the transit to the vltimate destination covered by the insurance. '

(2) Where any person, in consideration of any sum of money paid or to be paid for -
additional freight or otherwise.-— -
(i) agrees to take upon himsel any risk attending goods, merchandis¢ or property -

of any description whatever while on board of any ship or vessel, or

(i) engages to indemnify the owner of any such goods, merchandise or propeedy
sgainst any risk, loss or damage, -

such agreement or engagement shall be deemed to be a contract for sea insurance.
T’Ihc remainiag clauses are not material,
2. Para 6.50, supra.
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APPENDIX
EXTRACTS FROM THE FINANCE ACT. 1059 {ENG.)
(7 and 8 Eliz. 2, o. 38).
“30. Stamp daty on policies of insurance.—

(1) ln the first Scheduke to the Stamp Act, 1891, before the head of charge “Policy of
Life Insurance” there shall he inserted the following—

“Policy of Insurance other than Life Insutance O£ 0Os 6d”, and the head of charge :
“Policy of $ca Insurance” and the head of charge beginning *Policy of Tusurance
against Accident” shall be omitted.

(2) The following shall be cxempt from all stamp duties :

(2) cover notes, slips and other inswruments wsually made in anticipation of the issue
of a formal policy, not being instruments relating to life insurance ;

(b) instruments embodying alterations of the terms of comditions of any policy of
insurance other thun life insurance ;

(c} policies of insurance on baggage or personal and household effects only, if made
or executed out of Great Britain,

and an instrament exemnpted by victue of paragraph (a) of this sub-scction shall not be tuken
for the purposes of the Stamp Act, 1891, to be a policy of insurance.”

APPENDIX 3

SPECIMEN SLiP! OF MARINE INSURANCE
Insurance DBrokers, [td.
Maria s.s.
No.,
12 months
Noon, March 30, 19—,
Ship. ... . s, £40,000
Machinery. . .......... £10,000
Inst. Clauses.
Iest. Warranties.

Average payable on each valuation separately or on any two valuations together on the
whole.

£3,500 I8 30s. per cent
712
(Subscription of 1.8, for £3,500 dated December 7, 19..... The other subscriptions follow

and are written on the back of the slip).
.......... . 19.,

Chorley, Shipping Law, (1960) page 356,



CHAPTER 7
DEFINITIONS IN SECTION 2(21) TO 2(25)

7.1, Section 2(21) defines the expression “power of attorney” as follows :—

Y21, ‘Power of altorpey’ includes any instrument (oot chargeable with a fee under
the law relating to court-fees for the time being in force) empowering a specified
person to act for and in the name of the person executing it” ;

The duty on a power of attorney is chargeable under article 48.

The definition of “power of attorney™ in section 3£16) of the Stamp Act of 1879, read as
follows 1 —

“Power of Attorney mieans any insttument (not chargesble with a fee under the law
relating to court fees for the time being in force) empowering a specified person
to act in the stead of the person executing it.”

The definition in section 3r24) of the Act of 1869 ran as follows :—

"Power of Attorney” includes every instrument except a proxy empowering s person
to act in the segd of the person executing it™

The material change in the definition in the present Act is the addition of the words as
o the specified person being employed to act in the name of the person executing the instru-
ment, In the remarks about this clause in the Statement of Objects and Reasons, it has been
sald that the amendment 1as been made in order to make iz clear that the definition “relates only
to powers-of-atterney and does not include all contracts creating the relationship of principal and
agent”,

7.2. There is a Central Act entifled, “The Powers of Attorney Act™, but that Act does
not contain a definition of “power of attorney”. TIn fact, that Act does not purport to deal
comprehensively with the subject of powers of attorney, but deals with certain aspects thereof,
which are not material for the present purpose.?

7.3. Briefly speaking, a power of attorney is the formal appointment of an agent by a
deed. It uspally runs thus ;—

“Know all men that I, AB, have appointed CD my true and lawful attorney, in mv
ngme or otherwise and on my behalf to do and execute the following acts and
deeds . ... in witness ete. .. .., "

7.4. The authority created by the power of attorney may be general, or it may he special,
For this reason, a power of attorney is usually classified as general or special. This distinction
is reflected in article 48, It is also indirectly recognised in the Indian Coutract Act, section
188, which reads®—

“188. An agent having an authority ic do an act has authority to do every lawful
thing which is necessarily in order to do such aet,

An agent baving an aulhority fo carry on a business has authority o do every lawful

thing necessary for the purpose, or usually dene in the course of conducting sech
business,”

1, The Powers of Atiorney Act,"1882,
2. That Act will be examined separately,
3, Secticn 188, Indian Contract Act, 1572,
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7.5 Story, in his work on Agency, section 17, says :—

“A special ngency properly exists, when there is a delegation of authority to do a
single act; a gencral agency properly exists where there is a delegation to do all
acts connected with a particular trade, business or employntent. Thus, a person,
who is authurised by his principal to execute a particular deed, or to sign a particular

. contracl, or to puwrchase a particular parcel or merchandise, is 2 special agent.
But a peson, who is authorised by his principal to execule all deeds, sign all
contracts, or purchase all goods, required in a particular trade, business, or cm-
ployment, 15 & general agent.™

In persons on Conlracts, volume 1, page 39, a special agent is defincd as one authorised “to
do one or two particular things” and a gencral agent as one autherised “to transact all his
principal’s business or his business of a particalar kind.”

tn Bouvier's Law Dictionary,? Volume 2, page 714, the statement is—"a general power
authorises an agent to acy generally in behalf of the principal : a special power is one limited
to a particular act”.

Wharton® defines a power of attorney as “2 writing given and made by one person
authorising another, who, in such case, is called the attorney of the person (or donce of the
power), appointing him to do any lawful act in the stead of that person, as to receive reuts,
debts, to make appearance and application in court, before an officer of registration and the like.
ft may be either general or special, i.e., to do all acts or to do some particular Act.” Stroud*
defines it as an authority whereby one is “set in wm, stead or place” of another to act for
him.

In an English case,* Coltman J. observed as follows :—

“Where one i authorised, in writing, on behalf of another and in jiis rame to do an
act, that is an appcintment of an attorney within the meaning of the Stamp
Act.”

7 6. The deflinition in our Act also lays emphasis on the use of ngme. Thus, if a person
writes a letter to hig brother, suthorising him to sell their joint property, the letter is sufficient
authority for the sale, but is not @ power of ativraey for the purposes of the Stamp Act.® The
eeason is that the use of the nume of the sender of the fetter is not cxpressly authorised in the
letter.

7.7. Apart from statute, an agency can be created orally, but starute mayv require writing.
and there may be special rules apart from statue. Thus. for example, in England, an appointment
gnder scal is necessary to cnable an agent to execute a deed on behalf of his principle. Omne
person capnot authorise another to execule & deed for him except by deed.’

<8 Under the Indian Contract Act,® an agent is a person cmploved o do any act for
another, or ta represent another in dealings with third person.® As a rule, an agent may be
appointed without any special formality. in India zlso. .

79, Indian statute, law, excepting for a few scatlered provisions,’” does not provide n
what cases a written power of attorney is required.

. Story, cited in V. Iver v. Navasimha Raeo, IL.R. 38 Mad. 134, 136,

. Bouvier, cited in V. Jver v. Narasimha Rao, LLR. 35 Mad. 134, 136,
. Wharton, Law Lexicon {1953), page 784

. Stroud, Judicia] Dictionary (1953), page 2257,

Walker v. Remmerr, (1896) 135 E R, 1181

Kola Ehan v. Nathu Khan, A1B. 1926 Lahore 229,

. Berkeley v. Hordy, (1826) 5 B&C 355,

. Section 182, Tndian Contract Act, 1872.

. Section 182 . )
10. Order 3, rule 4, Code of Civil Procodure, 1908, sections 12, 33 and 34, Indian Registration Act, 1908
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7.10. Under the Evidence Act!, the Court shall presume that every document purporting to
be a power of attorney, and to have been executed, before, and auihenticated by, a Notary
Public, or any Court, Judge, Magistrate, Indian Consul or Vice-Consul, or representative of the
Central Government, was so executed and authenticated. The Registration Act also requires
certain powers of attorney to be authenticated? Registration of a power of attorney may become
compuilsory in certain cases.?

7.11. So much as regards the concept of power of attorney and the formalities, if any,
requisite for such powers, Reverting to the definition in the Stamp Act, we may note that an
instrument chargeable with court-fees is outside the definition—vide the words in brackets. Docu-
ments chargeable with court-fees have been excluded, for the reason that otherwise they would
be subject to double liabikity.* Since an advocate appearing or acting for his client does all
his wotk in the name of his client,® the usunal Vakalatnama would, but for the excluding words,
be regarded as a power of attorney.

7.12, The principal enactment relating to court-fees is the Court Fees Act.  Schedule II,
Article 10, of that Act is material for the present purpose. It relates to Mukhtzarnama or
Vakalatnama for the conduct of a case. ’ '

7.13. There is a difference of opinion on the guestion whether a mukhtearnama or vakaiat-
mamp executed in favour of a person who is not a cerlificated mukhtear or pleader should be
stamped under the Stamp Act or under the Court Fees Act.

According to the Allahabad High Court,* the documents referred to in Schedule 11, Article
10, of the Cowrt Fees Act, are rostricted to documents given to and presented by duly certified
anukhtears or pleaders under the Legal Practitioners Act, and therefore, a mukhtearnama in favour
of a person who is not a certificated mukhtear [alls within the definition i the Stamp Act and
is chargeable with a sitamp duty under this Act. A contrary view has, however, been 1aken
in a Full Bench decision of the Punjab High Court.”

7.14. Thus, there appears to be difference of judicial opinion on this point. In our view,
if & person who is not a legally qualified practitioner conducts a case on behalf of a party, the
power of attorney should be chargeable under the Stamp Act.

We recommend that the Act should be amended for the purpose. We may note that
the suggested amendment has becn generally favoured in the replies to the questionnaire issued

by us.®
7.15. The next definidon is of ‘promissory note’ defined in section 2{22} as unader :-—

“(22) "Promissory note’ means a promissory note as defined by the Nepotiable Tnstru-
ments Act, 1881 ;

it also includes a note promising the payment of any sum of monéy out of any
particular fund which may or may not be available or upon any conditicn o
contingency which may or may not be performed or happen.”

7.16. The definition is more elaborate than the one in an earlier Stamp Act. In seciion
3(25) of the Stamp Act of 1869, “promissory note” was defined as including every instrument
whexeby the maker engages absolutely to pay a sperified sum of money to another at a ume
therein specified or on demand or at sight. The definition was omitted in the Stamp Act of
1879.

1. Section 85, Indian Evidence Act, 1872,
2. Bections 32{c), 33(1), 33(4), Indian Reglstraunn Act, 1908, .

3, See ALR. 1954 T.C. 10

4, Kﬂmdﬂfv Laly Natk, ATR. 1937 Nag_ 635.

5. Hormusfi v. Nase Babu, AL:R: 1934 Bom. 299, 302,

6. Permanand v Sat Persud, (1911) LL.R. 33 All 437, 469 {F.B.}.

7. Gampat v. Prems Singh (1522) 15 Ind. Cas, 122, 124 (F B.) {Lah. } djs.sentmg from I.L.R. 33 All, 487
8. Question 13, seciion 2{21)——Court Fecs.
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Megoti i 1.
egotinble Act, 7.17. Under the Negotiable Instruments Act,

“A promissory note is an instrument in writing (not being a bank ncte or a currency
note) containing an unconditional undertaking signed by the maker, to pay a
certain sum of money only to, or to the order of, a certain person or to the
bearer of the instrurnent,”

7.18. The present definition in the Stamp Act consists of two parts. The eaclier half simply
refers to the definition in the Negotiable Instruments Act, 1881. The latter half includes notes
promising the payment of any sum of money cut of a particular fund which may or may not be
available, or upon & condition or contingency which may or may not be performed or happen.?

7.19. It may be noted that the definition in the English Stamp Act, section 33(1), is rather
wide.® It has been pointed out* that the Indian Stamp Act, unlike the English Stamp Act,
does mot ignore the definition in the Act relating tc negotiable instruments. In the ecarlier
half, it adopts the definition of ‘promissory note’ in the Negotiable Instrumentz Act.

7.20. So far, there is no difficulty. But the second half of the definition in our Act, which
Second half. is similar to Bnglish sub-section {2), raises problems. It includes many documents not covered
by the Negotiable lnstruments Act. Should the legislature go beyopd the definition in the
Negotiable Instruments Act, for the purposes of the Stamp Act? Is there any compelling
consideration that would justify the extended part of the definition ? This is the question that -
we have to consider,

7.21, A bricf anslysis based on comparison with the Negotiable [usiruments Act® will
be helpful—

{i) According to the definition in the Megotiable Instruments Act, the note must be
signed by the maker. This requirement does not expressly appear in the latter
half of the definition in the Stamp Act. However one can disregard this difference
as & very minor one.

(ii) Secondly, according to the Negotiable Insttuments Act, the note wmust be in
favour of a ceriain person or bearer ; this requirement does not expressiy appear
in the latter half of the defipition in the Stamp Act.

(iii) Thirdly, both the Acts require 2 promise to pay in substance, though the Negotiable
Instruments Act uses the expression “undertaking”, while the extended part of
the definition in the Stamp Act uses the expression “‘promise”.

{iv) Fourthly, under the Negotiable Instruments Act, the sum of moeney must be
certain, while in the extended part of the definition in the Stamp Act, “any sum
of money” wiil do. _

(v) Fifthly, uoder the Nepotiable Instruments Act, the undertsking to pay must be
unconditional,® while, under the extended part of the definition in the Stamp Act,
it need not be so, and it alse provides that the particular fund out of which moeney
is to be paid may or may not be available.

The fourth and fifth peints are of importance.

7.22. Thus, uadet the detinition in the Stamp Act, latter half, it is nof necessary that the
Promise to pay Gocument must be a promissory note within the Negotiable Insiruments Act. Ewvea then, it
howza:raqwed has been held that it is an essential characteristic of the definition in the Stamp Act that there
should be q promise {o pay 10 some person or persons or to order or to the bearer of the
note. A promise io pay the amount in oune event, with a provision in another event to deposit

it in court, does mot make the document a promissory note.'

. Section 4, Negotiable Instruments Act, 1881 (lustration not quoted).
. Clompare the definition of *bill of exchange on demand” in section 2(X), supra.
. Bectlon 13, Stamp Act, 1891 (English).
Mohammad Akbar Khan v, Atar Singh (1936) LL.R. 17 Lah. 537, 5646; ALR 1936 P.C. I, 173
. Pata 7.17, supra.
. Sankoren Namboodivipad v. Abrafam, AR, 1973 Ker. 22,
Kupia Mada Venketaratam v. Fali Chatty, ALR. 1933 Madras 106, 308,

Two parts of the
definition.
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7.23. 1t has been held in a Madras case,! that the question must be decided by adopling
the test whether ther. was an unconditionzl undertaking to pay a sum of money. In that case,
it was held to be an unconditional undertaking. Ou the other hand, the Allahabad High Court
“has held? that a documen; containing a promise to pay on « contingency can fall within the
Stamp Act. Thus, a promise by A to pay B Rs. 500 “seven days after my marriage with C”
is not a promissory note under the Negotiable Instruments Act,® but may be s0 under the

Stamp Act.

7.24. These points, it was staied, show the difficulty caused by the extended part of the
definition.*

7.25. In order 10 improve the position in this regard, two alternativis were put forth before
us. One alternative would be to confine the extended part of the definition to documents
analogous 10 Pronissory notes.

The other alternative would be 1o omit the extended part altogether.

We appreciate the difficulty cansed by the present vague definition. We have, afier some
discnssion, come to the conclusion that the definition, wide as it is, should not be disturbed,
fince it has stood for & long time and revenue is involved and no compelling reason exists. But®
we are recommending an amendment of section 35 (the principal sanction), for mitigating the
hardship.

7.26. We now deal with anoiker gquestion—the question of charging duty on attested
promissory notes, Here, one has to determine whether the document is a hond or a promissory
note.

7.27. As already staled®, the definition of ‘promisscry note’ consists of two parts, namely,
the portion referring to the Negotisble Instruments Act and the portion not so referring but
added by the Stamp Act. For the moment, we ar¢ concerned with a point arising out of the
earfier half of the definition of promissory note, which refers to the Negotiable Instruments Act.
A coatroversy has avisen as to attested documents. In order to appreciate the controversy,
it will be convenient if the relevant part of the definition of *bond” in the Stamp Act is quoted.
It reads thus :—

“*(5) ‘bond’ includes, ...... e (b) any instrument attested by a witness and
not payable to order or bearer whereby a person obliges himself tc pay money
to another.”.

It is now proposed to add, in this part of the definition of bond,” the words “expressed ta be™,
so that the revised definition of this part will read as follows :-—

* ‘bond’ includes—

----------------

(b) any instrument atiested by a witness and not exﬁre.md to be payable to order or
bearer whereby a person obliges himself to pay money to another,

----------------

7.28. This amendment, however, will not solve the following question, which arises out
of the requirement of attestation. The question is this. I a docurent is not attested, but
creates an obligation to pay money, is it chargeable as a promissory note or as 2 bond ? It is
pssumed that the document contains an undertaking to pay money to a certain person etc.

1. Karmthappa Rowthen v, Bova Moidzen, {1913} LL.R. 36 Madras 370, 272 (Sundara Ayyar and Phillips, 1J.).
2, Sashil Chandra v. Valiyelta, ALR. 1941 All 155, 158, 160,

3, Section 4, illustration (f), Negotiable Instruments Act.

4. . See discussion relating to section 2—Bill of Exchangs (Supra).

5. See recommendation as to s, 35, Provisa {a), fufra,

6. Section 2(5)—"bond™.

7. See recommendation relating to section 2(5b)—"bond"".
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.and is, in all respects; a document which satisfies the fequirements of @ promissory note as

defined in section 4 of the Negotiable Instruments Act, which is as follows :—
“4. Promissory note.——A ‘promissory note’ is an instrument in writing (aot being 8
tank note or a currency note) containing an unconditional undertaking signed.
by the meker, to puy a certain sum of money only to, or to the order of, a
cortain person, or (0 the bearer of the instrument.” :

7.29. This controversy aris2s because the definition of “bond' is inciusive. In a Patra case,’
it has been hecld that wn upattested document promising repayment of loan on demand afler
a stipulated date is @ bend only, and is chargeable as a bond under article 15. The document
in the Patna case was not altesied, and was not expressed to be payable to order or bearer, and
stated that the two debtors who had affixed their thumb impressions and signatures in the margin
had taken the money mentioned in the letter and written letter on demand. The Patna High Court
held, in the frst place, that since the payment could mot be enforced within a stpulated period,
and the expiry of the stipulated period had to be followed by a demand, the document was aot a
promissory note. A demand was a condition precedent to payment, and (herefore, there was
no “anconditional” undertaking. It was not a promissory note. On this point, it followed an
carlier Madras case.® But it may be noted thar that case has been overruled by the Madras
High Court in a recent judgment.® ' ' _

Secondly, the Patna High Court pointed out that the definition of “bond” in the Stamp A
is not exhaustive, and dogs not exclude an vnatiested document if i is not covered by the two
clauses of article 49 (promissory note).

7.30. In a Mysore case,* Malimath, J. observed—

“It was next urged by Shri Joshi that as the document is atiested, the sume is not a
promissory note. It is no doubt true that a promissory note dees
not tequire attestation, At -the same time, it is necessary to note
that there is nothing in the Negotiabe Instruments Act to indicate that
an aftestation of a “document like the promissory note is prohibited. Attestation
of a document is nsually got done for the sake of abundant caution even though.
attestation is 1ot the requirement of law. Merely because the documemt in
question which is otherwise a promissery note, has been atlested, it does not lose
its character as a promissory note. 1 have, therefore, no hesitation in holding that
the docunent ia question is a promissory note.”. ’

731, In the later Madras case,” it was held that a document in the following terms was
not conditional :-— : B
1 have already reczived Rs. 15,000 from your Colombo A.S. shop for doing business

of my own. 1 shull pay it after two years on demand by you with interest at
(wo aunas per month per Rs. 100 to you or to your order and feceive back this

promissory note.”
7.31A. The Court pointed'oul that, in the earlier case®, section 5, second paragraph, of
the Negotiahle Instruments Act had not been discussed. S o
The fact that the payment — posfp-::ned did not make any diﬁeréﬁce, because of ‘section

5, Hence, a document in this case was held to be a promissory note under article 4%(b) of
the Stamp Act, and inadmissible, since it was not sufficiently stamped. ‘Theé question of attestation

wads not in issue.

. Radha Devi v. Dhanik Laf. A LR 1971 Patna 178, 380, paragraph 4.

 Muthn Gounder v. Perumayammal, A LR, 1961 Madms 347 {(Ramachandra Iver, 1.).

. Themrappa Chettiar v, Andiappa Chettiar, (19717 1 M.L.7. 214 (D.B.). e

. Raghunath v_ Bilwri Lal. ALR. 1972 Mys, 159-161, para 4, dissénting from Ram MNarayan v. Ram Chand, AR, .
1962 Pat. 325, ; - . )

. Thenappa Chertiar v, Andivappa Chettiar, ( 1970 1 ML, 214,

. Muthe Gounder v, Perumayanimnal, A LR, 1961 Mad. 347,

-
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7.32. It was suggested to us tha an amendment should be made in the definition of “promis-
sory note” to exclude attested documents from the scope of that definition, for the purpotes of
the Stamp Act. This would clarify the position, and avoid needless vcontroversies. We have,
after caceful consideralion, accepted the suggestion. We may note that the suggestion had becn
included in our Questionnaire, and has received substantial support.

7.33. Accordingly, we recommend that attested documents should be excluded from the
definition of “promissory rote” in the Stamp Act, so as to avoid controversy. The controversy
is #lustrated by the case law cited above. Without such an amendment,. the citizen's difliculty
would continue, since it is not easy to determine whether a particular document is a bond or
pronote,

7.34. We shall now deal with ome expression not defimed in the Act—""public officer”.
It would, in cur view, be desitable to define the expression “public officer” as having the same
" meaning as in the Code of Civil Precedure. The want of 2 definition of this ezpression in the
Stamp Act renders section 73 of the Act incomplete. It also renders section 35 incomplete.

7.15. We, therefore, recommend that a new sub-section (22A) should be inserted in section
Z, en the following lmes : —

“(22A) public officer’ means a public officer as defined in sub-section (17) of
section 2 of the Code of Civil Procedure, 19087

We may note that the suggested amendment has been generally favoured it the rephiss o the
Questionnaire issued by us.®

7.36. Section 2(23) may now he considered. It says—
“f23) ‘Receipt’ includes any note, memorandum or writing : —-

{a) whercby any money, or any bill of exchange, cheque or proms ory sute is
acknnwledged to have been received, ot

{b) whereby any other movable property is acknowledged to have been received in
satisfaction of a debt, or

(c)} whereby any debt or demand, or any part of a debt or demand, is acknowledged
to have been ratisfied or discharged, or

{d) which signifies or imperts any such acknowledgement,
and whether the same is or is not signed with the name of any persan.”

7.37. The principal question to be considered relatcs to cash memos. Tt has been
held* that ordinary cash memo, issued by a shop-keeper to a purchaser of goods is not a
receipt unless it containg an acknowledgement of receipt of the money. Such 2 memo does
not become chargeable by virtue of initials of the seller subscribed 1o a warranty written
at the foot of it. FEven il the initials are taken a¢ amounting to “cxecuden”, the memo. would
not be a ‘receipt” within section 2{23), as it is not addressed to anv particalsr person and
the name of the customer to whom it is given is not menticned in it

7.38. In an Australian case! the court ruled against liability on a cash memo. where the
meeo. contained no stafement that the purchase price had been paid, though the practice was
to §ive such a docament only against payment.

' The same view prevails officially in Great Britain.®

1. Qﬁesﬁon 14(b} of the Questionnaire.
1. Question 15—Public Officer,
3, Finawetal Contissioner v. Inds Burme Wotch Co., TLR. 12 Rang. 174: A LR. 1934 Rang. 49,

4. Commissioner of Stamp Duties (N.S. WY v. Swan & Co. Ply.. (1960) SR.NEW, 141 and 182 [sub. mom. Woods
}r. S;nsm'l & Co. Piv., (1960Y Australian Law Reports 333] referred to in Monroe, Stamp Duties, (1954), page 3z,
n, 15, .

$. See the statement of the Chancellor of the Exchequer (made in 1949, H. C. Debates, Vol 466 (Written Answvers)
cols, 136-137.
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In 1949, Mr, A. Evans asked the Chancellor of the Exchequer whether his regulations stlll
prescribed stamp duty on receipts of £ 2 and upwards and how far it is applicable to retajl cash

sahes.

Sir §. Gripps replied : “The stamp duty of two pence upon receipts for sums of £2 or
more is still in force. The form of voucher commonly given by retail shops in cash transactions
where the whole of the poods purchased are taken away by the customer on payment of the
price, being primarily n document used for internal book-keeping purposes, does nol constitute
a receipt, and is not liable to stamp duty even though it relates to a payment of £ 2 or more,
provided that it contains np words stating or implving receipt or paymeni of money. The
customer is, however, entitled to demand a receipt, and the Stamp Act imposes a penalty for
issuing a receipt liable to duty but not duly stamped, or for refusing to give a duly stamped
receipt.”

7.39. Generally speaking, buying and selling is not complete with the cash memo, but
with the payment. Payment is usually subsequent to the cash memo ; but, even if it is antecedent,
what a “cash memo” indicates is that the goods had not been delivered on credit.

7.40. Tt may be uselul to codify the position laid down judicially, by inserting a suitable
Explanation, say, on the following lines :— '
“Explanaiion.—A coth memorandum, that is to say, a memorandum which records
particulars of goods sold or services rendered is not a receipt, if it does not
acknowledge that any money or any bill of exchange, cheque or promissory note
has been received, norwithstanding that it mentions the consideration for the sale
or for rendering the services.”

We recommend the above amendment.

We may note that the suggested amendment has been generally favoured in the replies
to the Questionnaire issued by us.!

7.41. The next clause deals with “settlement”. We shall consider at length the definition of
“sottlement” and the charging provision in article 64 relating to declaration of trust®.

7472, Section 2(25) defines a “soldier” as including any person below the rank of not-
commissioned officer who is enrolled onder the Indian Army Act, 1911. The defipition was
inserted by the Repealing und Amending Act, 1928 (18 of 1928). That Act, by amending
article 53, gave statutory effect® to exemptions from stamp duty which had previously been
granted by notifications, and also introduced this definition. As we shall see latert, while the
scope of the definition of “soldicr™ has remained nnchanged, the scope of the sxemption in arti-

cle 53 wasg widened.

7 43, There does not appear to be any section in the Act using the expression ‘soldier”. But
it seems to have been employed in some notifications, granting remission,—for example, in respect
of documents chargeable ae a ‘power of attorney. Tt also occurs in one articlz®, as atready
stated.

7 44. Under article 53, clauses (d), (¢) and (D), certain documents executcd by goldiers ete,
are exempt from the stamp duty on receipts. The reasons for granting this exemption from stamp
duty is not very easy to discover; but it can be presmed that the decision to exempt such receipte
was taken as a matter of public policy. Tt would be of interest to note in this connection that
concessions to soldiers in the matter of taxes have been known since the period of Roman law.
For examplc, soldiers were exempt from inheritance taxes under Emperor Augustus.

1. Q. 16—Receipt—Cash Mamn.

2. Article 64,

1. Article 53(d), (&) and ([)—(Receipt.).
4. See infia.

5 Article 33{d), (2) (F) MReceaipt).
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Clause (d) of article 53 corresponds to, and is a meodification of, Notification No. 1101
dated the 13th February, 1874, and clauses () and (f} contain exemptions which were first
announced by the same Notification of 13th February, 1874, It would appear that this Notificarion
was cxtended, by Notification No. 10 dated the 30th July, 1927, so as (o cover persons who
are not technically “soldiers” but are, nevertheless, below the rank of non-commissioned officers
and are enrolled under the Indian Army Act, 1911.

7.45. It should be noted that the definition of “soldier” in the Stamp Act refers only to

man in the army-—and thal too only to nen-commissioned officers. When enactments relating o of

navy. and air force were passed subsequent to the passing of the Stamp Act, the definition of
soldier was left untouched, but changes were made in Article 53(d), (e) and (f) by adding
boldiers’ and ‘airmen’, so as to cover persons appointed under those enactments, Certain verbal
changes were also made by the Adaptation Order of 1950.

7.46, Incidentally, it may he mentioned that the Indisn Army Act, 1911, has been repealed
and re-enacted in the Army Act, 1950. There were substantial additions when the Act was re-
enncted ; but these additions are not material for the present purpose. It is obviously desirable that
the definition in the Stamp Act should now refer to the Act of 1950. .

7.47. The definitions of “officer” in the Army, Air Force and Navy Acts are only inclusive,
and are not relevant for the present purpose. In the army, the junior-most officér among the non-
cothtitfissioned officers is a Lance Naik. Below Lance-Naik, there are persons who are called
‘scpoys’. Thus, sepeys appear to be the only persons covered by the definition of the word
woldier’, as contained n section 2(25) of the Stamp Act. The words ‘sailor' and ‘airman’ are
words of common use. The fechnical terms, however, seem to be ‘aircraft hand, and ‘seaman’,
According to the Mavy Act}, for example, a seaman is a 'person in the naval service other than
an officer’.

4.48. So much as regards the present definition. In view of the passing of Iater énactments
relating to armed forces, # is, in our viéw, desirdbilé to revise the defimition of ‘soldier’ as
under —

#8) ‘Soldier' includes a rembeér of the armed forces of the Umion other than an
officer.”. :

449 This would not only enable the shortening and simplification of articies 53(d), (e)
and (), but also cover armed forces® of the Union other than military, naval and air forces. At
present, only members of the three forces are covered,—the military by the definition of ‘soldier’,
and the naval and air forces, by specific mention in article 53. For the purposes uf the Stamp Act,
other armed forces also stand on the same footing, and should be similarly tréated. We
recomimend accordingly.

We may note that the suggested amendment has been generally favoured in the replies to the
qumtmnnalm issued by us?,

1. Section 3(2); Navy Act, 1957.
2. T be considzred undar article 53(d), {#) and {f).
3. Q. 18—"Scldier.

24 M of Law/77—10

of the defiskition’

Army Act, 1930,

Recommendatiin



CHAFTER 28
THE CHARGE OF TAX : SECTIONS 3 TQO 7

Sume 8.1. We have concluded our consideration of the definitions, and now proceed to a comsi-
deration of the charging section and comnected provisions. The principal section levying the
charge is section 3. As already stated!, in the scheme of the Act, the duty is levied on the
instrument, ard not on the trapsaction. However, where the tramsaction is effected by more
thae one insttwment or where the ipstrument relates to several distinet matters or falls within
more than one calegory, the principle that duty is levied on the Instrument must need certain
refinements. For these special situations, special provisions are needed. In the scheme of the
Act, the general proposition for the charge of tax is to be found in section 3, while gections 4, §
and 6 are devoted to the special situations referred to above. Section 7 contains a proﬁaim
intended to ensure payatent of duty on certain policies.

8.2. Section 3 is the charging section, The section is a Yong one, and deals with veriowm
m% matters, Hts provisions are Fundamental in the scheme of the Act. Before we proceed to consider
in detail the varicus parts of the section, it would be convewient to emphasise certain pemeral
conditions for the charge of duty which are incorporated in the section. In general,. there 1
ga charge of Stamp duty under the section unless the following conditions are satisfied = .
(i) Thete must be an instrument.
{id The instrument must be one mentioped in the Schedule to the Act,
(iii) The instrument must be “executed™.
eoo (iv) The instrument must be executed in India,—clavse (a)—or must be received in
Tndia in the manner specified in clause (b} or clause {¢}.

() If the instrument is not executed in India and is not a bill of exchange or prormtwy
note, ete., it must relate to any: property situated in Fodia or to any matier of thing
done or to be done in Tndiz. This is provided in clause {c) of section 3.

acinptions: £.3. Bven where the general donditions of chargeability, as mentioned above, -are saumd
the instrument may be exempt from duty, Such exemption inay arise by reason of— g
(a) the proviso to section 3, or :
(b) some other section of the Act, or
{¢) A specific provision below the charging entry in the Schedule, under “Enempﬁm"
or
(d) a notification issued vnder section 9 of the Act, or
(¢) A special law—for example?, section 115, Presidency Towns lnsohency Ant,

1909, section 51, Land Acguitition Act, 1894, section 28, Co-operative Societies -
Act, 1812, ¢or section 29, Reserve Bank of Tndia Act, 1934.

[

Sectlon 3—
General

[

The principal provision—i.c., the charge—is to be found in clauses (a), (&) and (c) of the
section, The provisos grant exemption for two cases.

8.4, The first proviso to the section relates to instruments executed by the Government, etc,
The scope of the exemption has baen marrowed down by successive Stamp Acts. Thus; under the -
Act of 1860, all instruments in which the Government was g party, were exempt' Um;ur the Au .

1. Chapter 1, supra.
2 The Hzt is not exbhaustive.
3. Ramanwamy v, P. Appa Reddy, (18703 1 Mad, High-Court Reporty, 190,
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of 1862, instruments execuled BY or on behalf of the Governmem were exempt from stamp
duty. Under the Act of 1879, the exemption was practically in the same words as the present
praviso.

. The second proviso, relating to registered ships, was inserted at the Select Committee stage
in the present Bill, in order to bring the Indian law in line with the English Iaw'. Act 19
‘of 1838, mentioned in the second proviso, is the Bombay Coasting Vessels Act, 1838, which
provides for the registration of vessels which are trading coastwise and also fishing vessels and a
harbour draft. Act 10 of 1841 also mentioned in the proviso, is the Registration of Ships Act,
1841, We shall deal Luter? with the effect of repeal of these Acts on section 3.

8.5. The place of exccution of an instrument is of importance with reference to the charge
of duty as well as with reference to the time of stamping. The provisions applicable to the
following three broad categories of instruments (assuming, in each case, that the instrument is
chargeable to duty under the Schedule), are as follows (—

(2) Instruments executed tofally in India are governed by section 3{a) and section 17.
They are charged uader section 3. The general rule? is that they must be stamped at the time of

(b) Instruments executed tolally owtside India are governed by section 3(b) or section
3(c), as the case may be, and section 18. They are chargeable under section 3(b) or 3(c). The
goumal riled, except in the case of promissory notes, etc. is that they must be stamped, within
the prescribed time limit, after they are received in India. But it must be remembered that thie
vole applics only where the instrument (besides being chargeable uhder a specific article in the
Schedule) relates to property within India or to some act or thing done or to be done in India.
Otherwrise, there is no obligation to stamp the instrument, even if the instrument is received
in India, if it is not subsequently “executed” in India®. '

I(c) Instruments executed parily owside Indin and partly in India are governed by section

3(a) and section 17. They are chargeable under section 3(a). It iz to be noted that they fall
setmde section 18, becanse section 18 applies only where the instrument is executed totally

outside India®, Such instruments must be stamped at the time of their (first) execution in India™.

"+ i¥here are, thus, three principal points of time,—cxgeution, bringing into India, or fist
execotldn in India—which may become relevant to the charge of duty and the time of stamp-
" ¥iom this charge of duty. there is an exclusion, contained in the first proviso to section 3.
~ %6, Under the first proviso, no duty shall be chargeable in respect of—

" “G) any instenment executed by or on behalf or in favour of the Government in
cases where, but for this exemption, the Government would be liable to pay
the duty chargeable in respect of soch instrument”.

' A" question of practical importance arising out of this proviso is this. What are the cases

whees; “but for this exemption the Government, would be Hable to pay the duty, chargeahle”,

v of an instrument 7 The answer may appear to be simple, but it is not really so. This-

ﬁ_m! there is no specific section in the Act desling ‘with the question—who is Hable to

pogrtiety ? | . .
Under section 299, in the absence of an agreement to the contrary, “the expenses of pro-

widiog ibe proper stamp shall be ‘borne” by the specified . persons. This section, ae the words

1. Siein 721, Merchaot Shipping Act, 1894 and (he (Baglish) Stamip Act, 1891, Fiest Schedule, Second goneral

1 3eedsfa (Paca B.9).

3. feltien 17.

4. Section 18. o

3. Bt is later executed in India, category {¢) in our analysiy becomes relpvant.
6, Category (b), sigra. : o TR

. ' Baction 17.

2. Saction 29.

and

Place of
l'ahrili:?]:

i o ll.mg
duty mpl

staoping.

Section 1, im



as to seglion 3,
first

Saction 3, second
provig,

Section 3-A

Exspaption.
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quoted ahove show, does nat state that the specified persons “shall pay the duty”,— thongh the
marginal note to the section reads—"Duties by whom payable™.

8.7. The qucsiion then arises-—Can section 29 be utilised for the purposes of the frst
provise to section 3, when the Government, as a party to an instrument, undertakes to bear
the expenses of the stamip duly, and is the case to be regarded as falling within the first proviso
to section 3 so &3 to have the effect provided therein, namely, that “no duty shall be charge-
able” on the document concerned 7

The position in this respect cannot be gaid to be beyond doubt. One view on the subject®
is that the exemption under the first provisc will not apply in such a case. Apperently, how-
ever, the contrary paractice seems to be followed in the Government of India.

8.8, Tt is desirable that the position on this point, which is of a frequently recorring
nature, should be indicated more clearly. _
We, therefore, recommend the insertion of the following words at the end of the first
Proviso-— _
“or wiere the Government has undertaken to bear the expenses of the stamp duty”.
Such an amendment will avoid controversies ariging from the fact that the language of
gection 29 is not identical® with that of section 3. _
The proviso speaks only of the “Government”, but the view has been taken® that whete a
local body acts as a Government agency for the rransaction. of duties devoloving upon Govers-
ment as part of its ordinary administration, such as making roads, erecting Government byild-
ings, etc,, then this proviso would apply. We do not consider it necessary to suggest eny amend-
ment on this point.
8.9. Section 3, second proviso, is as follows -—
“Provided that no duty shall be chargeable in rcspect of—

(2) Any instrument for the sale, transfer or other disposition, cither absolutely
of by way of mortage or otherwise, of any ship or vessel, or any part,
interest, share or property of or in any ship or vessel regisicred under the
Merchant Shipping Act, 1894, or under Act XIX of 1838, or the Fndian
Registration of Ships Act, 1841, as amended by subsequemt Ac.”

iOf the three enactments, referred to in the proviso, the Merchant Shipping Act, 1894
(Bpg) has been replealed by the Merchant Shipping Act, 1958, The Coasting Vssela, Am (19
of 1838) has been repealed, in so far as it applies to sea-going ships fitied with meghunical
means of propulsion and to sailing vessels, by the Merchant Shipping Act, 1958. The Indian
Registration of Ships Act, 1841, has alsp been repealed by the same- Act. .

8.5A. It is pow appropriate if referenge to the Merchant Shipping Act, 1958, is sub-
stituted in place of the first and the third of the eaactments referred to in the provigo.

8,10, This disposes of section 3. We would, at this stage, refer to 2 new point selevent: o

the effect of exemption, A doubt sometimes arisest as to whether the cxemption given by caclh

article in the First Schedule is to be regarded as valid only for the purposes of that asticle, of
whether the exemption is to be treated as a general one. In most cases, the latter is the lates
tion, and a specific provision to that effect could be usefully added. A

8o (1933) Madras Stamp Manual, page I8 (Citing Board Precedents) 336, Mis. 20th February, 1904 anf 705
! %{,ml\({is.. ]15m°f'Aprn, 1004, cited in Chitaley, Stamp Act (1981), page 223. _ | -
L e Pt Pact 1B, Cb. 3 oh 3, (Citing Pinancisl Commissoner’s fotseh Mo, 4073
1, (1934), Punjab Stamp Manual, : , paragraph 3, : ¢ Mo, WR3,
dated 13-9-1884), cited i Chitaley’s commentary on the Stamp Act (1951), pags 228, - :
. o f a bond consisting of an ohllga.ﬂnuim

the as to section 2(INE), in the context ¢
b S akh veuaremcs 0. {54 examphan under Aricic 3, enemption (4 AGreemeat foc sale Gl

(@) Raghubar Dayal v. Bwp.. ALR. 1934 AlL 201;
{B) A.LR. 1936 All 488; Reference—Coltector of Nimar v. Lakshd Chand;
{©) ALR. 1927 Nag. 72, 73; Collector of Nmar v. Lakshmi Chand;

() Mira Begwn, ALR, 1935 Lah, 122




.73

Whers the exemption is intended 1o be applicable only in respect of the chargeability of an
isstrument under the particular acticle, & specific provision to that effect could be inseried in that
exemption. L

Such a provision would be in barmony with the opening words of section 3 slso.
8.11. We, therefore, recommend the intertion of 4 new section on the following fines :--- Recommendation.
“3A. Wiere, by virtue of an exemption provided for under an article in Schedule 1, ff;:tm‘}‘m under
an instrument is exempted from duty, the instryment shall, in the absence of an =an aricle in the
expiess provision to the contrary; be exempt from duty under every other article F% Schedule.
a0 ! o
8.12. A document executed outside India s, at present, lighle to stamp duty, even if it i$ Section 3B
already stamped with the duty chargeable under the law of the foreipn country where it was :nsumml At
executed, provided the document is received in India. There are special provisions for bills of Ingia.
exchange payable otherwisc than on demand, and for promissory notes, drawa or mads out of
India, and accepted or paid or presented or endorsed, transferred or otherwise negotiated in IndiaZ,
Put, m geaeral, the document has to be stamped within the prescribed time after being received
in India, if the other conditions of chargesbility are satisfied. ,

8.13. We are of the view that some provision is needed for relief in respect of documents Relier against
which have already been stamped uoder the law of a foreign country where the document was double taxetion.
exccuted. With the growth of international commerce, such occasions are likely to increase, and,
while it ey not be mecessary to grant an exemption for all cases, a limited exemption as to
trangactions with or between Indian citizens in respect of documents executed outside India and
propexly stamped under the law of the foreign country, could be inserted.

~ 8.14. The Indian legal system has several laws containing provisions relating to relief against Precedent,
double: exation. A precedent, for example, is furnished by the Iopome-tax Acis. In that Act, '
+ there ate two provisions dealing with double taxation,—one is confined to cases of agreemgnt
with foreign countries, while the oiber is not so confimed. The former—section 90—is as
follews 1= : : _
. "9 Agreement with foreign couwntries .—The Central Government may enter into an
' {a) with the Government of any countyy outside Tudin for the granting of relief jn
respect of jncome on which have been paid both income-tax undes this Act. and
income-tax in that couniry, or
(b) with the Government of any country suttide India for the avoidance of doubls
taxation of income under this Act and under the corresponding Iaw in force in
and may, by notification in the Official Gazette, make such provisions as may be
necescary for implementing the agreement”,

In the Estate Duty Act* also, there is a provision for avoidance or relief of double taxation,
wiib. yespoct to estate duty, as follows :— e |

“30. The Central Government may enter itdo an. agreement with the Government of
any reciprocating country for the avoidanoce or relief of double taxation with res-
pect to estate duty leviable under this Act and under the corresponding law in
force in the reciprocating country and may, by notification in the Official Gazztie,
wake such provision as may be necessary for implementing the agreement,

: 1. Mmoiioa 3(c} (See sipra).
2, Section Xb).
3, Seciions %) snd 51, Incomestax Act, 1961,
4. Section 30, Estote Duty Act, 1953,
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Explanation.—The expression “reciprocating country” for the purposes of this Act means
any country which the Central Government may, by notification in the Official Gazotte, deelars
to be a reciprocating country. L

There s another precedent in section 131 of the Trade Marks Act™.

§.15. In the light of these precedents, and also on principle, we have carefully considered
the suggestion, and we are in broad agreement with it. We do not, however, think that the pro-
posed provision shuuld be confined to trensactiens with or between Indian citizens. It could.
extend to all documunts. At the same time, we are of the view that the grant of such relief should
be on the basis of ruciprocity only, and in pursuance of an agreement,—es in the Trade Marke
Acta,

We, therefore, tecommend the insertion of the following section in the Act (—

“3B. (1) With a view to the fulfilment of a treety, convention or arcangement With any
country outside India which affords to instryments executed in India the samwe
concessions as can be granted under this section in respect of instruments execule
outside India, the Central Government may, by notification in the Offic
Gazelte, declare such country to be convention a country for the purposes of th
Act, -

(2) Where sn instrument is executed in a convention country and is brought into the
territories to which this Act extends, the instrument shall, if duly stamped in the
convention country under the law of that country, be deemed, for the purposes
of this Act, also to be duly stamped”. -

. . 1
8.16. The simple case of one instrument effectuating a transaction is dealt with by the
general provision in section 3; but there might be cases where there are several instrameats
effectuating a transaction. The ordinary yule is that stamp duty is levied on an instr L, g »
on a transaction. Bat, if this rule is applied Literally and without exception, then thire agight
practical hardship and unnecessary inconvemience. To deal with such a situation, yome,speqipd
provisions are usually considered desirable in the Stamp laws of all countries. In dur Act, the
situation ofsevaralinsuhmentsmedtoeﬁeﬂuateasingletransacﬁonisdealtwilhtnsoetlm&.‘
The section is, however, confined to transactions of sale, mortgage or settlement. Thé bedad _
is chargeable with the daty preseribed in the First Schedule, and each of the other instrmmopht
ia chargeable with a duty of one rupee, instead of the duty, if any, prescribed for it in the
First-Schedule, : :

Under sub-section. (2), the parties may determine for themselves which oi the ingtrungents 3%
employed shall, for the purposes of sub-fection (1), be deemed to be the principal mﬂm But
there is a proviso tc the effect that the duty chargeable on the instrument sodemed shall u
the highest duty which would be chargeable m respect of any of the said instruments s¢ enyhyod.

8.17. 1n England, the principle i the spma, but is not confined to conveyances- Refetting ”-
the wmitvation where a single transa,cﬁon is effected by more than one instrument, an

-t

d

B

I ;
T

“The generai rule in these cases (Which is sometimes stated expressly in the M- %
that ad valorew: duty is ok paid more than oncs, and that fixed . duty Is unly
paid morc than once whdre ench instrument taken by itself stiracts & stamp, €.,
because it is a deed®. = . .

1. Section 131, Trads Marks Act, 1958,

2. Section 131, Trade Marks Act, 1935, - S - N

3. The opening portion spaaks of “sake”. Tho latter partion spsaks of “conveyance”, bacauss-the Bﬂdqﬁ W
duty under that pame. a®

4. Monroe, Stamp Duties, {1964), page 31.
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-

Thus, in England, in a case of a contract comprising an offer and aceeptance’-? under ha.nd
ono 6d. samp is sufficient, “which logically should be affixed to the acceptance”™*

8.18, Having considered all aspects of the matter, we see no reasen why the principle
enacted in section 4 should not be extended ro alf fransactions. Such cases may not he many ;
but the example of a gift or partition should be cited.* The section should, in our opinion, be
extend to all cases where several instruments are employed for completing arny fransaction.
This view has heen generally favoured in the replies to our Questionnaire.

Also, in our view, there is ro peed to charge duty on the supplementary instrument. On
this point, we accept a suggestion made to us® by the Gujarat Bar Council. If this appreach
is accepted, it will be neccssary to make other consequential changes also.

We, therefore, recomtaend that section 4 should be revised as follows :—
Revised Section 4

4. (1). Where, in the case of any transaction, several Ipstrumenis are employed for com-
pleting the transaction, only the principa! instrument sheould be chargeable with the duty
prescribed for it in Schedule 1, and each of the other instruments shall, instead of befng charge-
able with the duty prescribed for it in that Schedule, be exempt from duiv.

(2) The parties may determine for themselves which of the insteuments so employed shall,
for the purposes of sub-section (1), be deemed to be the principal instrument :

Provided that the duty chargeable on the instrument o determined shall be the highest duty
which wonld be chargeable in respect of any of the said instruments employed, .

. 819 So much as regards section 4, Mts converse is to be found in the next section.
Undgr pection 5, eny instrument comprising or relating to several distinct matters shall be
chaue;h]c with the aggregate amount of the duties with which separate instruments, each com-
prislng or relating to one of such matters, would be chargsable under this Act. This section
i the converse of section 4, and deals with casea where one instrument mmpmes or relates
to several distinct mafters. Here again, the peneral mle that stammp duty is levied on an
instroment and not on a {ransaction has had to be explained—this time, in the interests of
tevegue—by providing thet such instrument will be chargeab]e with the aggregate amounm of
the duties with which separate instruments, each comprising or relating to one of such mattem,
would be chargeable under the Act.

lt is, again, in the interests of revenue that it overrides ﬂze next section”, which deala
with jostruments coming within severa] descriptions in the First Schedule.

. 8.20.. No doubt, the apparently simple provision in secﬁon 5 is not devoid of difficulties

in iu application. A writer on the law of Stamps® says : “Scarcely any subject, within the

Ea of the Stamp Laws, is of so cmbarrassing a nature, in practice, as that which falls under
m of ‘Tostruments’ relating to several distinct parties or matters””

y Iﬁpw, snuch difficulties cunnot be solved bj’ an amend]m:nt of the law, and it i daﬂicu]t
Io m; better and more precise formula.

m “This takes us to section 6. In order to appreciate the significance of that section,
&Huﬁamyto examine he scheme of the Act. The schere of the Act as regards doctments
hnilgtmder different heads is as follows :—

q&‘e; accepted orally or by conduct requires nostamp Grmfv Cnrboﬂc Smokeball Ca., [l!ﬂ} 101!
g‘ ppua! (1893) 1 ).B. 255 . o, ) _ .

. discussion, ses Appendix. o
’3 Hﬂ'ot, Starap Dutles, (1964) page 31. '

& . CF. Hepwning v. Perry, (1828) 2 Moo page 175, cited inHaIslmy SrdEd Yol. 33, page 296, pln!!!.fn &

5, Quoatlon 22, :

6. S No. 74 (Gujarat Bar CourciD) under Q. 22 of the Questionnatra Ilsudbrlhecomhﬁon ’

7. Sea the opening words of section 6—"Snbject to the provisions of the 'stt precading mﬂan o

£. The faie Mc. Tilsley, quoted by Donogh, Stamp Act, {1935); pags 188,

.e
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Section §.
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The First Schedule to the Act specifies the duties which are chargeable upon certain
descriptions of instruments. There may be instruments falling within more thai 8fé calthaiy
They have to be specifically dealt with, since the general rule in sections 4-5 would not

- yield a fully adequate test. Section 6 provides that in such a case the higher or highest duty

Qist o ISection 6.

Posltion In
England.

is chargeable.

£.22. Section 6,—to put the matter very broadly,—provides that an instrument so tramed
as to come within two or more of the descriptions in Schedule I, shall, whete the dutics charge-
able thereunder are diffcrent, bo chergeable only with the highest of such duties. This ruk
is, however, subject to an important qualification, which is expressed in the section by the
words “subject 1o the provisions of the last preceding section™—ie., section 3. Section 5,
it will be recalled, provides that an instrument comprising or relating to several “distinct matters”
shall be chargeable with the agpregate amount of the duties with which separate instruments
each comptising or relating to one of such matters would be chargeable, under the Act. The
qualification in section 6 dependent on section 5, is of importance. In fact, it may be noted
that in the previous Starap Act 18791, sections 5 and 6 were combined together. 1f a document
is, in reality, one instrument, though different names are given to it, section 6 will apply. Biit
if, in fact, it comprises several instruments, then section 5 will apply. In order to bring &
document within the terms of section 6, it has to be read as a whole.?

8.22A. It may be convenient to analyse the relevant provisions?
Group A.

(1) A document which 1eally contains more than one instrument must be stamped separately
in respect of each. (This follows from section 3).

{(2) An insttument which relates to several distinct matters must, except Wheré cipresss
provision to the contrary is made, be separately and distinctly charged in respect of eath mitter,
and, for this purpse, distinct provisions constituting together the considerition for an indtfd-
ment liable in respect of one of them to ad velorem duty are treated as separaté and distitibt
matters (scction 5). But two other cases may arise. ;

Group B.

{3) An instrument may relate to several matters which, neveitheless, cannot be ragaidea
as distingr ; (section 6), and

(4) An instrument, though relating substantially to one matter, may fall into one category,
or another, according to the view adopted of its legal operation (Section 6). Thé Act has
distinct reles for Group A from Group B, :

The line of division beiween classes (2) and (3) may sometimes be dificult to draw.
But it is not possible to improve the position by any verbal amendments.

8.23. It is woll established in England that where & docmment comes within - each .of
two categories chargeable with duty under the (English} Stamp Act, 1891, the Crown &
entitled to cnly one of the duties, but it may choose the higher. A case thai weht #) to the
House of Lords may be cited.t The United States of Mexico had itsued ‘gold Edupolt Bddilly
notes’ with a promise to pay principel and interest to the bearer at fixed dates -eithar sbroad
or, at the option of the holder, in London, There was evidence that the notes werg saleshie
on the London and other Stock Fxchanges. Tt was held; the notes being, in fact, both
missory notes and marketable securities within the Stamp Act, 1891, they were lisble to
higher duty imposed by that Act upon mharketable securities. Colling, MR, if the Eivrbe of
his fudgment in the Court of Appeal, observed that the cases established thal & Souff s
not only the right to treat, but is boond to treat, an Instrument as assessable under thit héad
which involves the higher stamp duty,

1. Section 7, Indian Stamp Act, 1879,

2, (1916} 37 Indian Cases 984 (Madras).

3. Analysis adapted from Donogh, Stamp Aot, (135), pags 148,

« Speyer Brothers v. Conms., (1908) A.C. 92 affirming (1507) 1 K.B, 246, 253,

87
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Lord Loreburn, in the course of his judgment in the House of Lords, affirming this
view, observed :—

“In my view, the document falis within both descriptions, and where a document is
by its description chargeable under the Stamp Act as a promissery note, aud
is also chargeable under the statute as a marketable security, the Crown has
a choice whether w0 charge under the onc or under the other description. If
the Crown does claim that the document shall be stamped at the higher rate
within one part of the Act, it is no answer to say that there is another part of
the Aot under which the same document ought to be charged of a lower rate,
It can only be charged once.”

These observations of Lord Lorcburn lucidly explain the significance and ratiomale umder-
lying che statutory provision in section 6. Briefly, the gist is this 1—

{1) Duty may be chatpsd only once.
(ii) But it must be the higher, and not the Iower, of the two.

8.24. This, in fact, is the substance of section 6. An instrument so framed as to come
within two or more of the descriptions in the First Schedule, is fo be chargeable with the
highest of the duiies. The proviso to the section deals with the special situation of a counter-
part or duplicate of any instrument chargeable with duty, where duty has been paid in respect
of the {principal) instrumcat.

There is not muoch scope for improvement in section 6. What remains to be noted is
only the special provision, contained not in this Act, but elsewhere.

824A. We have in mind section 17 of the Negotiable Instruments Act!, which gives
a right to the holder of an “ambiguous document™ to treat it as a promissory note, or as a
Bill of exchange. By “ambizucus document” is meant a document which can fall yuder
either. According to jodicial interpretation, this privilege cannot be taken away by anything
contained in the Stamp Act, and in this sense, section 17 of the Negotiable Instruments Act
roust be read as overriding the Stamp Act.?

8.25. In our view, it is desirable to codify this interpretation by adding a saving to section
¢, to the effect thar nothing in this section shall affect the provisions of section 17 of the Nego-
liable Instruments Act, 1881. We recommend that an Explanaticn sholld be added accordingly.
Such an amendment has been geperally favoured in the replies to the Questionnaire® issued

by us.

8.26. We now come to section 7. Before 1963, section 7 was as follows ;—

“7. {1) No coniract for sea-insurance (other than such insurance as is referred to
in section 506 of the Merchant Shipping Act, 1894) shall be valid unless the
same is expressed in the sea-policy,

{2) No sez-policy made for time shall be madc for any time exeeeding twelve
mopths.

{3) No sea-policy shall be valid unless it specifies the particular risk or adventure,
or the time, for which it is made, the names of the subscribers or underwriters,
and the amount or amounts insured.

{4} Where any sea-insurance is made for or upon a voysge and also [or time, or
to extend to or cover any time beyond thirty days after the ship shall have arrivad
at her destination and been there moored at anchor, the policy shall be charged
with duty as a policy for or upon a voj.rage, and also with duty as a pohcy
for time.”

1, Ssetion 17, Negotiable Instruments Act, 1881,

2. Alagappa Chetlr v, Nargyan, (1932) 63 Madras Law Jonrna? 548; A.LR. 1932 Mad. 765, 756.
3. Q. 2.

24 M of LawjT7—11.
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Alter the passing of the Marine Insurance Act, 1963, only sub-section (4) SUrvives.

8.27. There are only two reporied cases on the section. A Bombay case! dealt with
one point as to whether mere initialling of a document was sufficient within the meaning of
sub-section {3} of section 7, which provided that no sea policy shall be valid unless it “specifies”
the names of subscribers or underwriters. The Court held, that initialling was sulficient 1o
“specity” the names within the meanfug of section 7(3).

A Calentta casc? has dealt with the scope of sub-section (1) of section 7 (now repealed),
and held that a cover does mot amount to a valid policy of marine insurance. These cases
are no longer of importance for the Stamp Act, since sub-sections (1) to (3) have been

repealed.

So far as sub-section (4) is concerned, we are recommending its deletion, for reasons tp
be given? under Article 47.

APPENDIX 1

Section 4—-English Iaw as to two instruments used to effectuate one transaction

The general rule in England is that ad valorem duty is not paid more than once. and
that fixed duty is paid more than once only where each instrument taken by itself attracts @
stamp, €.g., because it is & deed. This. m a case of a contract comprising an offer and acgcp-
tance under hand one 6 J. stamp is sufficient, which logically should be affixed to the acceptance.

As regards convevance, it is expressly provided by statute, that where there are seversl
instruments of conveyance, the principle instrument only is to be liable to ad vaforem duty,
and the others to such duty as they may be liable, not exceeding the ad valorem duty.!

Section 58(3), Stamp Act, 1891, is as follows :— -
. 58, (3) Where , there are . everal | isstruments of conveyance. for completing the

_purchaser’s. title. to. propesty,..sold, the, principal ipstrument of . conveyance only
.. is o be. charged. with ad  valorem. duty;. and: the other insiruments are ta be
respectively charged with such other duty as they.may.:be liable to, but such
last-mentioned duty shall not exceed the ad valorem duty payable in respect
of the principal instrument.”
Section 61 is as follows :  -—
“§1. (1) In the cases hercinafter specified the principal instrument is ta he ascer-

tained in the following manner :
(2) (b) [Revealed by Finance Act, 1949, s. 52 and Schedule XTI
{c) Where in Scotland there is a disposition or assignation executed by the seller,
and any other instrument is executed for completing the title, the disposition
or assignation is to he deemed the principal instrument. ’

(2) In any other case the parties may determine for themselves which of several
instruments is to be deemed the principal instrument, and may pay the 2d valorem

- duty thercon accordingly.
The position for other instruments is the same,® though there are no statulory provisions.

As the Revenue have in Eugland never insisted on double ad valorem duty in cases where
two instruments are used to effect one transaction, there is very little authority on the point,
as 1o one cares to contest the matter.®
1 Triwamii Db and Corpany v, Vieit Kanfi, AIR 1923 Bom 142 (Shaly, C. 7. and Crump, J.)

2 Radhakrishan Dage v. The General Insurance Sociery Ltd., (1968-69) 73 Cal. W. N. 694, 564, 980, 531, 984 (Bijayesh
Mulkerji, 1. [Case gaverned by section 71), Stamp Act.]

4. See discussion as to article 47, infra.

4. Sections 38(3) and 61(2), Stamp Act, 1891,

5, Monroe, Stamp Duties {1964), page 31.
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There appears to be an exception to this general rule where two securities are givea for
the same debt. Thus, if a person gives a bill of sale and a promissory note, to secure a
debt, a separate ad valorem duty is payable on each.:-?

This exception has received statutory recognition, inasmuch as, under the heads of charge
“Bond, Convenant,® etc.”, a separate and lower rate of ad valorem duty is provided for colla-
teral sccuritics. The ad valorem duty on the collateral sccurities is, in some cases by statuted
and in others by extra-statutury concession—hlimited to 10s.  Bul there are, still, cases where
two ad valorem duties are payable.

APPENDIX 2

Points concerimg giits, exchanges, Lrusts, etc. under section 4

{a) Conditional gifts

Though a gift is usually uncenditional, it can be conditional. It is to be noted that a
gift is a species of transfer, and is, therefore, subject to all the provisions of the law of transfer
of property relating 1o conditional transfers. Like other tramsfers, a gift, therefore, may be
subject to a condition precedent.® If the condition is not nvalid,® the condition will be recog-
nised by law. A gift to two sisters on the condition that they should live apart is valid.?
Ii A gives Rs. 500 to B on condilion that B shall marry C, the condition is valid. But, I
the condition 15 inmoral or fllegal, then it is void.3

Similarly, a gift may be subject to a condition subsequent.® In a Madras case,* a gift
was made by a person senienced to transporiation for life 1o a relation, on the condition that
the land gifted should be given back if the donor returned lo his village.

In fact, section 126 of the Transfer of Properiy Act ¢ven provides that the donor and
dogee may agree that on the happening of any specified event not depending on the will of
the donor, a gift shall be suspended or revoked. A condition can, therefore, even po to the
extent of providing for revocation.

Apart from the Transfer of Property Act, conditions are recognised in respect of gifts by
Muslim law also!''2

Though the Transfer of Property Act, section 123. dealing with the acceptance of a gift,
Jaes nat require the acceptance 1o be in writing, and though the acceptance can be inferred or
oral, there can he @ written aceeplance by the donee, and, in case of conditional gifts, it is pru
dent to have a written acceptance.

A gift to which a condition s attached is not a “:ale”, because, as defined in the Transfer
of Property Act,*®, a “sale” must be only for a price, and “price” here means money only.¢
It has been specifically held!® that a transaction which is in consideration of the transferor’s
regard for the transferce, who agreed to maintain the transferor, is not a “sale”.

. Monerary Advance Co. v, Cater, (1888} 20 Q.B.D, 783, T88.

. Promissory notes are no longer Liable to ad valorem duty in England.

. ‘Stamp Act, 1891, Schedule 1.

 Revenue Act, 1903, section 7, limiting the duty on collateral secu rities ta 10s,

Section 21, Transfer of Property Act,

. Section 25, Transfer of Property Act.  See particularly dlustration (b). _

. Rodgmary v. Waodhouse, {1844) 7 Baav. 437, 49 E.R. 1134, cited in Mulla, Transfer of Properly Act (1966),
page 782, footnote (Z).

8. Ram Swarup v. Bela, (1384) LL.R, 6 Allahabad 313.

6. Section 31, Transfer of Property Act.

0. Venkataraman v. Ayreswany, ALR. 1923 Madras 67 43 Madras Law Journal 340,

11, Twabji, Muslim Law (1948), page D5, page 366, illustration (1), and page 406, illustration (1Y and cases there clied.

12. Alse the leading case of Nawab Umjad Aldy Kian, 11 VLLA. 517, 543. 547, as explained in A.LR. 1922 P.C. 231, _

13. Seciion 54, Transfer of Property Act,
14. Madan Pillai v. Bhadrakali, ALR. 1922 Madras 311, o
15. Rai Remt v. Mum Chand, ALR. 1939 Punjab [17. (Case relating te vight of pre-emption).

B e
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Even if conditional gifts are not regarded as gifts, they are certainly not “sales”. So they
do not, at present, get the benefil of section 4, Stamp Act, which is confined to sales, mortgages
and settlements.

(b) Two documents constittiting o gift.

If there are (wo docwinents relating to a transaciion of gift, the case does not, at present
fall under section$, unless the document is a “settlement”.  In an Allahabad case,! T. in
censideration of love and affcction and the promise to be maintained by his brother M, executed
a deed of gift of all his property in favour of M, and M executed another deed wherchy M
promised that during the life time of T he would pay T's cxpenses. The High Court held that
the second deed executed by M was one which came within section 4, because the transaction
may fairly be said {o come within “seftlement”. As to the unity of the transaction, the Court
chserved thar the two instrument were intended by the parties to be employed in completing
one transaction. ln that casc, the Court held the transaction to be one of settlement (no detailed
reasons are given discussing this aspect of the matter). M, however, the parties had not been
brothers, the document would not be regarded as a settlement, and the transaction would be
substantially one of gift,-~but not covered by section 4. The case is referred to here to show
how section 4 ¢ould be usefully extended to gifts.

In a Bombay case,® the document marked A was a decument on a three rupees stamp
paper, and was one of conveyance of immovable property absolutely for Rs. 275, On the
same deed of sale, the individual nephew of the executant endorsed his consent to the sale.
It was held that the endorsement of consent and the comveyance were several instruments
employed to complete a transaction within section 6 of the Act of 1879 (present section 4),
and the consent ought to have been written on a separate stamp paper of the value of one
rupee. This case is cited here to show how, in reality, the situation could arise in relation to gifts
also, namely, where A executes a gift and B, who is his undivided ncphew, indicates his
consent, At present, the case could be cutside section 4, but the iransaction of gift is but one,
and it is fair that there should be only one duty.

(c) Truses.

Then, there is the case of trusis, the machinery of trust can be employed w effect a
transfer for the benefit of certain persons who are not related to the author of the trust.
The Trust Act does not require that there should be only one physical instrument of trust.
The case would e ocutside present section 4, but ought to be covered by ii, there being no
reason why double duty should be charged on two deeds of trust and not on two deeds of
settlement.

(d) Exchange.

There is also the case of exchange. When two persons mutvally transfer the ownership
of one thing for the ownership of another, neither thing or both things being money only, the
transaction is called an exchange.® A transfer of property in completion of an exchange can be
made only in the manner provided for the transfer of such property by sale.* This is what the
Transfer of Property Act provides. But this provision does not mecessarily attract the beneficial
provisions of section 4 of the Stamp Act. It merely deals with the rules as to registration etc.

(e} Partnership.

Then, there are also cases of partnership, where the stamp duty is higher than in case
of an ordinary agreement.

1. Stamp reference, (1915) T LR, 37 Allahabad 264 (Full Bench).
2. Hanumappa, {138%), 1L.R. 13 Bombay 281.

3. Section 118, Transfer of Property Act.

4 Section 118, Transfer of Property Act



CHAPTER 9
MODE OF PAYMENT—SECTIONS 8 TO I10A

9.1 The mode of payment of duty is the subject matter of the next sections with which
we shall now be concerned. In general, of course, the stamp duty is indicated by “stamp”,
as is- obvious from the scheme of the Act and its very little. But certain special situations
require special provisions; and to mest those special situations, special provisions are enacted
in section 8 and the sacceeding sections,

9.2, Section 8 is a special provision applicablke to bonds, debentures or other securities
issued on Joans under the Local Authorities Loans Act, 1879. The provision was originally
introduced, it scems, im 18971 to give facilities to local apthorities for issuing debentures upon
payment of composition duty. Section 8 (English), Finance Act, 1899, is in similar rerms.

The Local Authorities Act, 1579, referred to in the section, has since been replaced by
the Local Authorities Loans Act, 1914 ; and the section should, therefore, be amended to sub-
stitute a reference to the latter Act, We recommend accordingly. We may add that the replies
received to our Questionnaire* have favoured such an amendment,

9.3. Section 9 deals with the power of the Goverament to reduce, remit or compound stamp
duties. It is one of the most imporiant sections of the Act, and certainly one of the wost
frequently used sections, Whether duty should be remitted or reduced in a particular case,
deponds on a variety of factors, which are too numercus and fluctuating to permit codifi-
cation. That is the principal justification for the section,

0.4, While the conferment of such a power ¢an hardly be objected to in modern times, it
becomes necessary to point out tha: the power is very wide in its ambit.

Under the section, the Government may, by an order published in the Official Gazette,
grant reduction or remission. Such reduction or remission can be granted (i) prospectively,
or (ii) retrospectively. The reductions and remissions can apply in (i) the whole or (ii) any
part of the territories under the ‘administration’ of the Government. They can apply to the duties
with which (i) any instrument, or (i} any particular class of instruments, or (hi} any of the
instruments belonging to such class, or (iv) any instruments when executed by or in favour
of any particilar class of persons, or by or in favour of any membrs of such class, are charge-
able.

Government can, by similar rule or order, also provide for the composition or coasolida-
tion of dQuties in the case of issues by any incorporated company or cther body corporate of
debentures, bonds or other marketable securities.

The expression “the Government” in the section menns,—
{a) in relation to stamp duoty o respect of bills of exchange, cheques, promissory
notes, bills of lading, letters of credit, policies of ingurance, transfer of shares,
debentures, proxies and receipts, and in relation to any other stamp duty charge-

able under this Act and falling within entry 96 in List I in the Seventh Sche-
dule to the Constitution, the Central Government !

{b) save as aforesaid, the State Government,

9.4A. As to this expression, it may be noted that before 1937, the Governor General-m-
Council was the only authority empowered to remit or reduce or compcund duty under the
section. The Adaptation Order of 1937 substituted the words “the collecting government” for

1. The Indian Stamp Act (16879), Amendment Act, 1897 (13 of 1897).
2. Question 24,

21
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the words “Governor General-in-Council’—and also inserted a definition of “collecting Gov-
ernment”. The Adaptation Order of 1950 substituted the words “the Government” in section
9, and also added sub-section (2), defining the expression “Government”. It also removed
the definition of “collceting Government”.

9.4B. Rueverting Lo the present seclion, we are of the view that since the power dels-
gated by the section in very wide. some sale-guards are needed. In one case decided by thc
Supreme Court,’ which is very relevant to the point of delegation, the Court, while declaring
sections 4 and 7 of the Travancore-Cochin Land Tax Act, 1955 (15 of 1955) to be uncon-

stitutional, observed—

R Further, scction 7 of the Act quoted above, particularly the latter part, which
vests the Government with the power whelly or partially to exemp! ony bond
trom the provisions of the Aet)® & clearly discriminatory in its effect; and,
therefore, mfringes Article 14 of the Constitution. The Act does not lay down
any principle “or policy for the guidance of the exercise of diserstion by the
Government in respect of the selection contemplated by section 7.”

The Supreme Court in this connection also referred to the Dalmia case®, and quoted from
the judgement in that case.

3.5. While the validity of section 9 has not been contested so far, it appears to us desir-
able that in order to preserve its validity, some criterion regulating the exercise of the power
delegated thereby should be udded. We, therefore, recommend the insertion of the crierion
of “public interest” in relation to the grant of a reduction or remission by notification under
section 9. This could be achieved by adding the words “if satisfied that it is necessacy m the

public interest” after the words “the Government”, in section 9(1}. We recognise that this

is not a very precise test, but even then, it will give some indication of the legisiative policy
and Iessen the possibility of a successful attack on the validity of section 9(1).

We may mention that such an amendment has been supported by most of the replies to
our Questionnaire.* :

Case law on the section reveals no conflict of views, obscurities or other difficuities i the
working of section 9. Hence no other change is pecessary.

9.6. At this stage, we would also like to deal with the question of consolidation of duties

in respect of receipts, In the State of Maharashtra,? the following new section has been in-
serted, conferring power on the Stale Government to consolidate duties in respect of receipts.

“gA, The Stale Goverpment may, by order published in the Official Gazette, provide for
gonsolidation of duties in respact of any receipts or class of receipts given by any person (-
cluding any Government) subject to such conditions as may be specified in the order”

9.6A. 1t would, in our opinion, be useful to have a similar provision in the Act Such
a change has been upproved by most of the replies,* to our Questionnaire. We recommend

accordingly.

6.7. Section 10 deals with the mode of payment of duty. Duty i3 ordinarily paid in
stamps ; bul in exceptional caves, it can beé received in cash under certain special provisions
of the Act.

We have received a suggestion to provide for payment i cash in certain’ ofher cases.
Tts genesis is as follows :

. Kiammathar i"h.u.l‘kunm‘ Moopt!, Mair V. Staie of Kerale, ALR. 1961 8.C. 5352 (1951 3 S.C.R.77, _ .

. Emphasis Supplied.

_ Ram Krishna Dalmia V. Justice S.R. Tandotkar, ALR. 1958 S.C. 538, 548-49.
. Question 26,

. Mahavashtra Act b of 1971,

. Quostion 25 of our Questionnaire.
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9.8. A proposal® had criginated in the Ministry of Finance to the effcct that there is need
tor an enabling provision in the Stamp Act and the Court Fees Act for permitting levy of the
stamp duty or Court fee in cash, v the event of a shortage in the availability of non-judicial
stamps and courl fees stamps respectively. This suggestion was sent to various State Guverns
ments by the Ministry of Finance for their comments in the mater. The State Governments,
including the Union Terrilory Administrations, mostly expressed themselves in favour of the
suggestion,

9.9. It may also be sialed in this connection that in Gujarat, the State Government, some
time ago, had prepared a Bill” to amend scction 10 It was stated in the Statement of Objects and
Reasons that owing to inadequate supply of non-judicial stamps from the Controller of Stamps,
Nasik, acute shortape of stanps was felt frequently in different parts of the State. To meet
this situation, it had becn found necessary to amend scction 10 of the Act so as to emahle the
State Government and the Collector to direct pavment of stamyp duties in cash in such con-
tingencies. (The Bill dces not zeem to have become law).

9.10. We have given cateful consideration to the matter, and are of the view that as the

problem is of frequently recurring nature. it should be solved by adding the following new 5

sub-sections, io section 10, which w= recommend ;

Section 10(3) and (4)-—(t0 be added)
“(3) Notwithstanding anything contained in seb-section (1), where—

(i) the State Govermment, in relation to any area in the State, or

(ii} the Collector, in relation to any area in the district under his charge,

is satisfied that on account of temporary shortage of stamps in any area, duly candot be paid,
and payment of duty cannot be indicated on instruments, by means of stamps, the State Gov-
ernment, or, as the case may be, the Collector, may, by Notification in the Official Guazette,
_ direet that, in such arca, the duty may be paid in cash in any Governmen: treasury or sub-

treasury, and certify by endorsement on the instrument in respect of which the =tapm duty is
paid, that the doty has been paid, and slate in the said endorsement the amoun: of the duty
50 paid

(4) An endorsement made on any instrument under sub-seclion (3) shall have the same
eflect as if the duty of an smount egqual to the amount stated in the endorsement had  heen
paid in respect of, and such payment had been indicated on such instrument by means of
-stampy, under sub-section (13.”

9.11. This dispeses of section 10, Ay this stage, we may discuss a now peint concerning
the mode of payment, At present, the vsual mode of pavment of duty on documents js by affix-
ing stamps.® In our view, an innovation worth constdering is the usc of franking machines. Tt
is well-known that such machines are allowed for postal stamps.*

It appears® that the laws in Malaya and Singapore provide for issuing licences, authoris-
ing persons to pay the required duty on cheques, bills of exchange {uot including promissory
notes) and receipts, by postal franking machines. Apart from that, however, the utility of such
a provision it obvious.

9.12, Practical experience of a similar provision in the Post Otfice Act shows that such
a provision would not lead to serious evasion. The provision in the Post Office Act as to Postal
franking (Section 17, Post Office Act), is quoted below ¢

i. 8.N. 132 in Law Commission File-Extract from File No. 471,61/71-Cus. VI, Min. of Finance (Revangs &
Insurance Department.)

2, 8.4, 132 in law Commission fila

3, Sections 14 and 17, Stamp  Act.

4, Section 17, Indian Post Office Act, 1398,

5, Sheridan, ‘“Malaya and Sigapore—The Develapment of Laws and Constitution™ (1961) Page 232.

6. Section 17, Post Office Act.
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“17. (1} Postage Stamps provided under section 16 shall be deemed to be siamps issued
by Government for the purpose of revenue within the meaning of the Indian Penal Codle, and,
subject to the other provisions of this Act, shall be used for the payment of postage or other
sums chargeable under this Act in respect of postal articles, except where the Central Govern-
ment directs that pre-payment shall be made in some other way.

{2) Where the Central Government has directed that prepayment of postage or other
sums chargeable under this Act in respect of postal articles may be made by prepaying the
value denoted by the jmpressions of stamping machines issued under its authority, the impies-
sion of any such machine shall likewise be deemed to be a stamp issued by Government for the
putpose of revenue, within the meaning of the Indian Penal Code.”

6.13. We recommend that some such provision should be imserted in the Stamp Act.
Some of the replies to our Questionnaire! faveur it. Some have raised queries about the likeli-
hood of misuse. We have dealt with that aspect already. The new section could be numbered as

section 10A.

1. Questions 27.



_ CHAPTER 10
STAMPS AND THE MODE OF USING THEM :

SECTIONS 11--16

10.1. The instruments which "may be stamped” with adhesive stamps are enumerated in
section 11. These are—

“{a) instruments chargeable with a duty not cxceeding ten naya paise, except parts
of bills of cxchange payvable otherwise than on demand and drawn in sets;

“{b} bill of exchange drawn or made our of India, and promissory notes so Jdrawn
(¢) entry as an advocate, vaki! or attorney on the roll of a High Court ;
(d) notarial acts ; and

{e) transfers by endorsement of shares in any incorporated company or other body
corporate.”

10.2, We begin with opening line of the section, which says—“the following instruments
may be stamped with adhesive stamps”. It has been held® that the use of adhesive stautps under
this section is permissive and not obligatory, so that if an impressed stamp is available and
suitable, it can b wsed instead of an adhesive stamp. In our opinion, it is desirable that this
interpretation should be codified, so that the section is made self-contained. This coulkd be
achieved by inserting an Explanation to the above effect.

10.3. In clause (a), the amount ten naya paise should now be increased to twenty (see
Article 53). As to clause (b}, it has been held? that the words “drawn or made out of India”
govern the entire clapse and are not confined to promissory notes. This is not, at first sight,
apparent from the section, and it would, therefore, be uvseful to re-frame clause (b) &s follows,
S0 as to bring out its trire scope :

“(b} bills of exchange drawn or made owt of India, and promissory notes So drown
or made.”

104, Section 11(c) provides that entry as an advocate vakil or attermey on the roll of a o

High Court may be stamped with an adhesive stamp. We are going to recommend deletion
of the charging article on such instrements.* We, therefore, recommend that section 11(c)

should be deleted.

The remaining clauses need no change.
10.4A, In the light of the above discussion, our recommendaton is to revise section 11
as under :
“11. The following instruments may be stamped with adhesive stamps, namely—
{2} instruments chargeable with a duly not exceeding twenly paise, except parts of
hills of exchanpe payable otherwise than on demand and drawn in sets ;
(b) bills of exchange drawn or made owr of India, and promissory nctes so drawn
or made ;
r(c) is omitted.y
{d) notarial acts ; and
{e¢) transfers by endorsements of shares in any incorporated company ot other body
corporate.”

1. (&) Kalyar Singh v. Bhawer Singh LLR. (1965) 15 Raj. 231,
(b} Som Dutt v. Abdul Rashid, ALR. 1868 Raj 45,
3. Devafi v. Romakrishiah, (1880) LL.R. 2 Madras 173, 174 (case on section 10 (h), 1879 Act).

3. Artick 30, Infra.
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Exptanarion—To be added ps recommended,
10.5. Section 12 deals with the important topic of cancellation of adbesive stamps. Under

wib-section (1), clausc (3}, whoever affixes any adhesive stamp to any instrument chargeahle
with duty which has been executed by any person shall, when affixing such stamp, “cancel the

same so that it cannot be used again ;7

Clause (b) of the sub-section emacts that whoever executcs any instrument on any paper
bearing an adhesive stamp shall, at the time of execution, unless such stamp has been already
cancelled in the manner aforesaid, cancel the same so that it cannot be used again.

-

Under sub-seclion (2), any instrument bearing an adhesive stamp which has mot been
cancelled so that it canpot be used again, shall, so far as such stamp is concerned, be deemed

t» be unstamped.

The mode of cancellation is indicated in greater detail by sub-section (3). It provides that
the person required by sub-section (1) to cancel an adhesive stamp may cancel it by writing
un or across the stamp his name or initials or the name or initials of his firm with the true
date of his so writing, “or in any other effectual mannet™,

10.6. The principle underlying the section is fairly clear, As was observed in a Bombay
caset— : .

“The Stamp Act of 1899. (ciause 3 of section 12) points out as a guide how the cancella-
tion may be effected...... the law being that a used stamp cannot be used again—the object
of the legislature in making cancellation obligatory is that the used stamp should bear on it
some cflective mark to show that it has been used.” '

The principle was further explained in a Lahore case? in these words :
“The principle underlying section 12 is that the possibility of a stamp affized to an instru-
ment being used again should be precluded.” o

10.7. The application of sub-section {3), however, # not totally free from difficulty. = The first..
part of the sub-section (3) indicates one mode of cancellation as sufficient, namely, the writing
on the stamp of the executant’s name or initial and the true date. But the sub-section docs not
lay down?® any special manner which must be rigidly followed in every case.

10.8. Where the cancellation is by inscribing on the stamp the exeﬁutan’t’sl pame or i"piti.al.r
and troe date, as provided in the seciion, there is no difficulty. S

As to the other methods of cancellation of stamp, indicated in sub-section (3)-53«..1]15
words “or in any other effectual manner”, the question cften arises whether the method . em-

" ployed is sufficient to prevent the stamp from being used again.

Thus, the Allahabad High Court has held* that the degree of cancellation required is
not such as to make it absolutely impossible for a fraud to be committed ; and, it hag, accord-
ingly, held that the stamp was effectually cancelled when a single horizontal line was drawn

across it. g 4

Similarly, where signature without date was wrilten across, it was held as effegaive® can-
cellation. In another case®, the signature of the executant made by the scribe on the adhesive
stamp under direction of the illiterate executor, wWas regarded as effective cancellatign. Draw-
ing lines iu different directions and extended on the paper, were held to be an el#ecpive can-
cellation in an Allahabad case.’ U

1. Virabhadrapa bin Adharshapa v. Bhimafi Balaji Saraff (1904) 6 Bom LR, 436 ; LL.R. 28 Bom. 432
{Chandevarhar & Aston JJ). )

2. Sphan Foal Nihal Chand v Raghunath Singf, ALR. 1934 Leh 606, 607 (Shadi Lal C.J. & Rangi LelJ}
1. G.4. Heven v. Sultan Khan, ALR. 1936 Oudh 17§ (Scivastava and Naoavutty J1.) -

4. Mahadeo Kovi v. Sheorj Ram Teli, (1919) LL.R. 41 AlL 159. 180, 181, 182 {Piggott and Walsh, J1.)

5. Kirpa Ram v. Barw Mei, 3 All. LT, 326. o
&. Thakari Meflzh v, Ram Takal Teweri , A LR. 1931 All. 5%1) (Niamutuliah, 1.)

7. Mohammad Amiv Mirza Beg v. Baby Kedar Nath, 15 1.C. 202 (AlL)
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10.9. In_this conlext, paralict lines create problems, The Bombay High Court, in s ear- Pamllel  lines.

lier caset, held that two parallel lincs drawn across a stamp means no effective cancelluton
in another Bombay case?, a small part of the first letter of the executant’s signature, consist-
ing of a sliphtly curved line, appearcd on a stamp, and this was held not to effect such a can-
cellation of the stamp at was provided by section 11, of the Stamp Act, 1879. But the carlier
view has been criticised in a later Bombay case.?

The Lahore High Court has held that drawing diagopal lines across the face of the adhe-
sive stamp was clfeclive cancellation.! In another Labore case,” drawing a lice across the stamp
was treated as effectual cancellation, since the intention to cancel was clear fromy what had
been done. But, drawing a line across the stamp in a manner which leaves the stamp capable
of being used a sccond time® was not regarded as an effective cancellation.

The Oudh view was that signatures of the executant, if run across the whele stamp, was
effective” cancellalion. But if there are several adhesive stamps which make up the required
stamp, all such stamps should te cancelled, and on failure to do so, the instrument should be
deemec® unstamped under section 12(2), as regards the uncancelled stamps.

-]

According to the Andhra Pradesh High Court,* the drawing of two long perallel lires is
_sufficient to effectively cancel three stamps.

These deeisions reveal a good deal of controversy.

10.10. Under the English Stamp Act, 1891 (54 and 55 Vict. c. 39), section 8 of which
‘It in simular terms,1" i+ has beer held that the writing of the name or the date zlonc or oiher
marks such as lines or cross-mark on the stamp, is sulficient cancellation!!

10.11. Though canceliation is a question of fact, it appears to be desirable to make some
specific provision in the section abouot a particular mode of it—cancellation by drawing 2 line
across the stamp, so as to avoid such controversies as have been referred to above.?

We, therefore, recommend that in section 12(3), before the words “or in any other cilect
usl manner”, the words “or by drawing a line across the stamp or”, should be added, for this
purpose. - R N4 . |

We may state that the snggested amendment has been generally favoured by the replies
- teceived to our Questionnaire.!?

10.12. So fur we were concerned with adhesive stamps. As to impressed stamps, section
13 provides that every instrument written upen paper stampec with an impressed stamp shall
be_wrilten in such manner that the stamp may appear on the face of the instrument and cam-
not be used for or applicd to any other instrument. The principal object of the section is to
protect the revenue, and to avoid the frauds which may be facilitated if the instrument is
written in such manner that the stamp can be used for purposes of another instrument When
so desired. This general rule is sound enough, But, in applying what is enacted in the section,
* cértain problems have arisen in parctice. :

1. Firobhadra Din Advashapa v. Bhivae? Bolefi Soraf, (1904 LL.R, 2§ Bom, 432

A Hee Inve Taia fran & Steel Co. (1926) ALLR. 1928 Hom., 30; 30Bom. L.R. 197, 216 (Crimp 1.}

3. Sec alse Puran Ditg (1508} 108 P.R. 1908,

4. Mela Ram v. Brif Lal, ALR. 1920 Lah, 374 (Broadway J.), Following Molid Amir, (1912} 15 LC. 202,

' 8. Kishori Lol Banarsi Das v. Rem Lol Tek Chand, ALR, 1921 Lah. 120 (LB.) S

6. Hufiz Allch Boksh v. Dost Mohammad, ALR. 1935 Leh. 716, (Addison . and Sele IJ.)

1. G.A. Heven v. Sultan Knan , ATR. 1936 Oudh .176 (Stivastava and Nanavalty JJ.)

8. Babu Lai v, Durga Prasad, A1R. 1340 Oudh 308 (Radhakrishna 1.

9, A(a) m;r;; Sundersanam v, Venkatara:o, ATR. 1963 Andb, Prodesti 442, ddd, 445, Paras 13 and 19, (Ahamidrayas

yer, J1.). :

(b) Narapan v. Savajied Devi, ALR. 1963 A P. 378, 379, para 4 (Narasimbam, I.),

10. Section 8, Stamp Act, 15891 (Eng). ’

11. M. Mullen v, Alfred Hickman Steamship Lrd, (1902} 17 L., Ch. 166, 767.

12. Paca 10.9, Supra.

12. Question 28—section 12.
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10.13, The first question that has arisen relates to the point whether the reverse of the stamp
paper could be used. The section itself does not say that only one side may be written upon ;
and the Bombay High Court! has held that the reverse of the stamp paper can aiso be used.
In the Bombay case, the document commenced on the reverse of the side on which the stamp
was impressed, and torminated on the side impressed with the stamp. It was observed that the
stamp was not, in any way. defaced, nor was the paper so written as to admit of the stamp
being used again. On these facts, the High Court held the document was properly stamped.?
A Government notification prohibiting writing on the reverse of an impressed stamp paper was
noted, but it had been issued after the bond in question, and it was not, therefore, material.

This prohibition (impused by the notification) referred to above, was withdrawn in 1881, but in
1882 a rule was made which provided that when a single sheet is found insufficient to admit of the
entire instrument being written on the side of the paper which bears the stamp, so much plain
paper may be sub-joined as may bz necessary for the complete writing of the instrument, pro-
vided that in every such casc the side which bears the stamp must be covered by a substantial
part of this instrument before auy part of the instrument can be written on the plain paper joined
to such sheet. With reference to this rule also, the Madras High Court held, that it was an enabi-
ing rule, anthorising the usc of plain paper ; but, it did not prohibit writing on the reverse side.

10.14. One would think that since the controversy as to writing on the reverse of the
paper had arisen more than once, the rule on the subject would have been revised to make Lhe
position more liberal. However, when the rules were revised in 1923, no such clarification
was made, and the rule now in force? is silent on the subject of writing on the reverse. Indirectly
rule 7(2) disallows it. We are of the view that it is desirable to make the section specific on
the subject, and to ailow writing on the reverse by an express provision.

10.15, The following rule of the Stamp Rules, to which we have already made a reference,
raises a {ew other questions.

7. Provision where singls sheet of paper is insufficient—(1) Where two or more sheets
of paper on which stamps are engraved or embossed are used to make up the amount of duty
chargeable in respect of any instrument, a portion of such instrument shall be written on cach

sheet so used.

{2) Where a single sheet of paper, not being paper bearing an impressed hundi-stamp,
is insufficient to admit of the entire instrument being writfen on the side of the paper which bears
the stamp, so much plain paper may be subjoined theretc as may be necessary for the com-

plete writing of such instrument. :

“Pravided that in every such case a substantial part of the instrument shall be writ-
ten on the sheet which bears the stamp before any part is written on the plain

paper subjoined.”

10.16. We have already referred to the question of writing on the reverse of the stamp
paper, Then, there is another matter which requires attention. Section 13 itself does not give
any guidance as to the use of plain paper, but the rule® provides that where the single sheet
is mnsufficient, a plain paper may be subjoined, but in every such case a rubstantial part of the
instrument. shall be written on the sheet which bears the stamp before any part is writtén cn
the plain paper subjoined. It may be noted that-rule 5{e) of the Rules made under the Stamp
Act of 1879 conlained @ further proviso, namely, “that the part of the instrument wiritten on-
the plain paper must he attested by the signatures or marks of all persons executing the docu-
ment and witnesses to the same.” This part of the rule was, however, held to be witra «vires,

1. Dowiai Ram v. Vitho Radhofi, (1879) LLR. 5 Bom. 188, 195, 197,
2. At that tine, section 12 of the Stamp Act of 1879, was the relevant provision,
3. Reference regarding Stamp Act, (1880) LL.R. 7 Mad. 176 {Full Bench).
4, Rule 7, Indian Stamp Rules, 1925 (infra)
S, Para 10,15, Sopre.
%z, Rule 7(2), Indinn Stamp Rules 1923 {Supra).
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as going beyond the parent Act,! as it imposed a more stringent requirement than the Act, and,
ultimately, it was rescinded by notification in 1891,

Here again, it appears to be desirable to provide specifically that it is not necessary that
the plain paper should Le signed by the partics, This will make the position explicit on the
subject,

10.17. We now come to the siuation of use of more than one stamp papers. The section
15, again, silent as to this, but the matter js dealt with by the same rule, that is 1o say, rule
7 of the Indian Stamp Rules.® In substance, the rule provides that a part of the instrument
must be written on each sheet so used, the idea being that the stamp paper should not be
used for writing any other instrument. An instrument offending against the rule would not be
duly stamped.

Now, this may be a good rule in general, but, in practice, some difficulties arise because
one single stamped sheet denoting the entire duty is often not available, so that, although the
text of the insirumene is & short one, it has to be spread out over a number of stamp papers
in order to comply with the section, uax read with the rule. The requirement that the Instrument
must appear on each of rhe attached sfamp papers, if taken literally, iz not convenient, in the
case to which we have referred above.

10.18. No doubt, the public has found a way oot by adopting the practice of magg a
suitable endorsement on the attached paper, but the attached paper does not contain any
“substantial matter” rclating to the transactivn and, therefore, its validity is in doubt. In
geaeral, in the case of instruments stamped with impressed stamps, the number of stamps which
may be used can be regulated by rule? But it appears to be desirable to provide that the
text need not appear on each stamped sheet, and that an endorsement stating that the stamped
paper is attached to another stamped paper containing the text, will do.

10.19. 1t would be convenienyt if the section is made self-contained, as far as possible, on
the points discussed above, so that the citizen may clearly know from the Act the position in
this respect. Tt is for this rcason that we recomumend an amendment of the section, to be
presently mentioned.

We may state that principle of suggssted scheme has been favoured by many of the replies
received to our Questionnaire.*

10.20. Our recommendation in the light of what we have stated above is that section 13
should be revised as foliows :—

“13. Every instrument written upon paper stamped with an impressed stamp shall
be wtitten in such manner that the stamp may appear on the face or reverse of
the instrument and cannot be used for or applied to any other instrument.

Explanation 1 —Where iwo or more sheets of paper stamped with impressed stamp)
are used (v make up the amount of duty chargeable in respect of any instrument,
either a portion of suck instrument shall be written on eoch sheet so nsed, or
the sheet or Which o Such portion is wrilfen shall be sigred by the executon!
or ovhe o} the execulanis, with an endorsement Indicating rtha; the shear is
aitached ia another sheet on which the instrument is written,

Explanation 2, —Wheve a single sheet of paper, not being paper bearing an impressed
hundi-stamp, is insufficient to admit o} the emifre instrument being written on
the stamped puper, sg much plain paper may be sub-joined thereto as may be
hecessary lor compléiing the writing of such Instrument, provided a substantial
part of the instritment is written on the sheet which bears the stamp before any
part is written on the plain paper sub-foined, bui the fact thar the plain paper
15 not sighed by the executants shall not render the instrument not duly siamped.”.

1. Reference on the Stamp Act, (1884} LL. R. § Mad. 532, 340.
2. Para 10.15 supra.

3. Seciion 10(2)(b).

4. Q. 29~szection 13.
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gl:;?gn ¥y and 10.21, It is a general rule that only one instrument can be written on the same stamp

Section 744 peper. Section 14 expresses the rule thus :—

(New) “14. No second instrument chargeable with duty shall be written tpon 2 piece of
stamped paper upon which an instrument chargeable with duty has elready been
written :

Provided that nothing in this section shall prevent any endorsement! which is duly
stamped or is not chargeable with duty being made upon any instrument for
the purpose of transferring any right created or evidenced thereby, or of acknow-
ledging the receipt® of any money or goods the payment or delivery of which
is secured thereby™.

The main paragraph of the section raises no difficuity. It does not apply uniess both
the first and the second instrument are chargeable with duty. But the proviso t0 the section
appears to deal with only one situation, while there are also other sitvations that require
consideration.

Eﬁ'w, of altera- 10.22. In this connection, it may be pointed out that on the general gquestion whether

ot in an mstru- . . - . . L

ment op stamp 90 alleragon in an insiument already written affects the stamp, the section 18 silent.

duties. . , . .

. On a study of the decided cases, both Tndian® and English?, it would appear that the
principle is that where, by reason of an glteration made in an instrument, the instrument
becoines a new one, a fresh stamp is required. The words “secand instrument” have been so
construed.

The reason is that the original stamp is spent” The principle applicable is of a simple
nature, though there may be difficulty in the application. '

Fositian n 10.23. In England, it is well established that no further stamp is required if the alteration

- i8 1m— : )

{a) immatetial®, or

(b) merely declaratory,” or

{c) intended to render certain a point which was left open,? or

(d) made to correct a mistake,® or

(e) made by a stranger.?

But, in the case of a bill of exchange!! executed in the country. the party suing on the bill
st prove that the alteration does not vitiate the stamp.*® _

It has become necessary to discuss these points because the proviso te the section gives
no guidance in the matter.

Conscot of - X . i .

Parties  imma- 10.24. For the present purpose, 2 material alteration may be described as one which

Emwmn 5?‘“5.‘;?;, alters the legal effect of the instrument. A material alteration made without the consent of

W, .

1. See article 62, as to endorsement.
2, See article 53, as to acknowledging receipt.
3, (2) Refercoee under Stamp Act, (1888} TL.R. 11 Mad. 40.
() Cox & Co. v. Restonji, AIR. 1927 Bom. 1315
() Pestonji & Co. ¥. Cox & Co. ALR. 1928 P.C. 231.
4, For English cases, 56¢ pala 10.23, Infia.
5, (a) Bowmany. Nicho!, (1794} § Term Reports 327,
(b) Landon and Brighicn Ratiway Ca., v. Fairclough, (1844) IM & C &M
6. Hartley v. Manson, (1842) 4 Man & G. 172
7. Dev Waters v. Houghton (1827) 1 Man & Rr. E.B. 208.
8. Saderave V Bryden, 1907 1 Ch. 31B.
9. Cofe v. Purking, (1810} 12 East 471,
10. Monfree v. Bromiey, (1805 & Est 309
11. Kwight v Clements (1838) 8 Ad & EL 215,
12. Haisbury, rd Ed., Vol 3, Page 283, para 502 ; and Yol. 3, Fage 233,
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the partics may, of course; render the instrument void under the law of contract. The
principle? is that *no man shall be permitted to take the chance of committing a fraud without
running any risk of losing by the cvent when the fraud is detected.” The Negetiable Instruo-
ments Aci®-? has a specific provision on the subject. The law on the subject has been fully
discussed by the Supreme Court? Considerable discussion has also taken place as to  the
effect ot alteration by accidents, in the general law. But we are not concerned with the effect

of alterations in general law,

10.25. Having regard to the obscurity on the subject, in the Stamp Act, 1t is desirable that
the positior: in this respect should be stated in the proviso. The matter is not of mere academic
importance, because, in the case of a contract, the result of a rule requiring fresh stamp for
a new agreement is that the old agreement cannot be sued upon as it has been superseded,®
and the pew agreement iz inadmissible if not stamped afresh. Thus, a practical difficulty can

ariee,

. 10.26. In view of the imporiance of the principles menticned above, and the practical
difficalty likely to be caused as indicated above, it is desirable to make the law sclf-contained,
by adding a provision to ensure that immaterial alterations, as enumcrate¢ above,” do not
bear duty bui material alterations bear duty a fresh.

We my state that the suggested amendment has been genecrally favoured by the replies
received to our Questionnaire.®

We recommend that the provision be inserted as section 14A. The followine is a rough
(raft -— :

“14A. Where there are material alterations made in an instrument by a party with
-or without the cousent of other parties, the instrument shall require a fresh
stamp according to its altered character.”

10.27. Section 15 provides that every instrument written in contravention of section 13
or seétion i4 shall be deemed to be unstamped. It may be recalled that section 13 deals
with the maoner in which the instrument stamped with an impressed stamp shail be writien,
and section 14 provides that only one instrument should be written on the same stamp.

~ The effect of section 15, as read with section 13, was illustrated in a Lahofe case,?
whete a security bond taken on an crder for stay of execution, was written on plain paper
bearing & court-fece stamp of 7 anopas, instead of on impressed stamped paper, thus contra-
vening section 13. The bond was held not to be properly stamped in view of section 15.

As to the effect of section 15, read with section 14, a few reported cases will be preferred
to in due covrse.10

EG.28. There is no controversy about the substance of setcion 15 ; but, the wording appears
to be capable of improvement. The wse of the expression. “deemed to be unstamped” raises
a doubt as to whether an instrument governed by the section—that is % say, wrtten in
violation of sections 13-14- —can be admitted in evidence on paymeny of penalty ynder section
35 ot walidated by endorsement of the Collector under section 41.

1. Master v. Mitler, (1791) 4 Term Reports 320, 329, 145 B.R, 853 (Lord Kenyon, C.1.)
2, Sectlon 87, Wegetiable Instruments Act, 1881,

3. As to this t, see Halsbury, 3rd Fdn., Vol. 11, page 367; aé.lo material alternations in bills of exchapge,
Halsbury, 3rd Edn., Vol, 3, Page 233. xeh

4. Amireidhar v. Thomu Co., A LR. 1963 5.C. 746.
5. %ukm and Shanghoi Banking Corpn., v. Loki Shi, (1928), A.C. 181. For comments, see (1928} L.Q.R. at Page

6. Ropal Exchange Assurince v. Hope, (1928) Chancery 179 {Court of Appeal).

7. Sewt “Ymmaterial alterations”™, supre.”

E. Q. 30—section 14,

9. Gurandirta Mal v, Firm Gurandittamal Rem Chond, A.LR. 1925 Lah. 552, 554 (Mastinequ, J.}
10, See “Case of two instrumenis™, o,
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In onc of the carly Bombay cases,' it was held that the Collector ought to refuse
make an endorsement in such cases. But this view was over-ruled in a later

Madras casc agrees® with the later Bombay view.

10.29. It is, in our opinion, desirable to avoid the recurrence of such comtroversics, and
this could be achieved by substituling the words “not duly stamped” for the word “unstamped”,

to
decision.* A

in scetion 15. The expression “duly stamped” is defined in rthe Aci,! and is used at many

places in the Act. We recommend that the section should be amended as above,
harmony, for cxample, with the lanzuage used in the section dealing with the Collector’s power
to stamp instruments which are impounded.™ This clarification

144 (new) also.

10.30 We shall now deal with another question arising out of section 15. It is
moted that where two instruments are written on one paper, it is the second instrument which
is to be treated as ‘unstamped” within the meaning of section 15, and not the first one.
Thus, in a Madras case,® a deed of release was endorsed on a deed of conveyance for Rs. 100.
The conveyance borc an impressed stamp for one rupee, but the endorsement of release was
knstamped. Tt was held that the conveyance was valid, and the release could be validated
on payment of the deficient stamp duty and the penalty under section 39 of the old Act I of

1879 (section 40 of the present Act).

10.31. A similar view (regarding the admission of a document in cvidence on paymeni
of deficieny siamp and penalty), was taken in another Bombay case,” where an endorsement
of transfer written on a duy stamped simple money bond, was in issue.
be considered was whether the case fell vmder that part of section 14 (old section 13) which
forbids a second instrument being written upon & paper on which an instrument has aiready
been written. Tt was held, that the endorsement was chargeable with doty, but could be

stamped under old section 33-—present scetion 35.

10.32. In our opinion, it is <esirable to codify the proposition emerging {rom the above
cases, In so far as they hwold that it is the second insfrument which is 16 be deemed. {a be
not duly stamped. The clarification will be confined to instruments falling under existing sec

tion 14 and will not extend to new section 14-A.

We may state {hat the supsested amendments have been penerally favoured

received to our Questionnaire.’

can usefully cover

The question to

10.33. Accordingly, we recommend that section 15 should be revised as under :—

Revised section 15

“15. Every instrument written in contravention of section 13 or section 14 or secrion
144 shall bz deemed to be unstamped”,

Explanation.—In the case t¢ which section 14 applies, it shall be the second fmstru-
ment which shall be deemed ta he unstamped,

10.34. Section 16 is as follows :-—

“16, Where the duty with which an instrument is chargeable, or its exemption from
duty, depends in any manner upon the duty actually paid in respect of another

It is in

10 be

by the replies

1. In the matter of Hemmappn, (1888) LL.R. 13 Bom. 281.
2. Prahlad v. Vitku, LLR. (1892) 17 Bom. 687 (F.B.)

1. In the matier of Reference etc., (1838} LL.R. 11 Mad. 40,
4. See section 2(11), “duly stamped "

5. Section 40 (1} (a) and (b}

6. In rhe matter of reference by Collector of Stamps, Madvas. (1888), LL.R. 11 Mgd. 40; (Co liins, C.)., Kemnan, M 4

15)

7 Pn:ahlad Laksrnanran Nikane v. Vithu, (1893) TL.R. 17 Bom,. 687 (Parscns, Telang and Candy, JJ.}

8. (@) Q.31—section 5.
{b) Q.32—section 15 and second instrument.

section

tasami Ajyer, Brandi & Perker, J).) {Case dedcided under old  section 14, corresponding to pr esent sectio n
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instrument, the payment of such last-mentioned duty shall, if application is
made in writing to the Collector for that purpese, and on production of both
the imstruments, be denoted upon such frst-mentioned instrument, by endorse-
ment under the hand of the Cellector or in such other manner (if any) as
the State Government may by rule preseribe.”

Sometimes, the duty pavable on some instraments depends upon the duty paid on other
instouments that have already been executed and stamped. Examples of such instruments are—
subsidiary instruments, as opposed to the principal ones under section 4, the counter-parts of
duplicates of instruments under Article 25, leases nnder the proviso to Article 35, instrumenis
of partition uwnder proviso {a) or (c) to Article 45, and instruments of settlement nnder the
provise to Article 58, Similarly, at times, the exemption from duty in favour of some
instruments, (for example, the entry of an advocate or attorney on the roll of a High Coumt
when he has previcusly been enrolled in a High Court) depends on the duty paid on another
instrgment.

10.35. In order to render these instruments as either partially stamped or totally sxempt
from stamp duty, becanse of the principal documents having been fully stamped, section
16 lays down that on production of both the instruments and on an application to the Collector,
in ensdorsement would be made by the Collector on the Subsidiary instruments, dencting the
payment of the duty actually paid in respect of the principal instrument.!

10.36. The necessary endorsement will be made by the Collector, only if an application
has been made in writing to him, for the purpose. If the party interested does not apply
for the necessary ¢ndorsement and, therefore, does not obtain it, then he has to produce,
when required, both the instroments, in order to render the partially stamped or exempteq
imstrugment admissible in evidence.

No change is needed in this section.

1. Compare section 11, Stamp Act, 1531 {Eng.)
24 M of Law/77-11,
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CHAPTER 11
TIME OF PAYMENT—SECTIONS 17—19

11.1. The time of paymewt of duty is dealt with in sections 17 to 19 of the Act. Briefly
speaking, the time of stamping is linked up with the time of exccution, but special situations,
such as an instrument executed out of India, may arise and have to be dealt with. The
peneral proposilion is to be found n section 17. AR instruments chargeable with duty and
executed by any person /a fid:a shall be stamped before or at the time of execution under
the section.

The expression “shall be stamped” means that the instrument sheuld be duly stamped, that
is to say, a stamp of the proper description and amount should have been used at the (ime
and in the manner prescribed by law.? “Executed”, as defined in the Act, means signed.* So,
stamping must precede or be similtaneous with signing.

11.2. There has been a confict of views with respect to the phrase “at the time of
execution” in section 17. In a Bombay cased, a promissoty note was executed by A and B,
a stamp was affixed afterwards and cancelled by A, by again signing it. The High Court held
that the stamping mus¢ be held to have taken place subsequent fo the execution, and therefore,
it could not be said that the promissory note was stamped “hefore or at the time of execution”,
within the meaning of section 17,

In that case, the evidence clearly showed that defendant 1 wrote out the promissory not
in suit, and defendants 1 and 2 put their signatures on it in the presence of the plaintifi's hus-
band. It was then stamped. 'This, according to the Bombay High Court, was a clearly evidence
to establish that the stamping of the promissory note took place after the execution was already
complete. According to that High Court, section 17 requires that the stamping should be done
sometime before the document is executed, or that a stamped paper must be placed before the
executant who must execute it, or, he must first stamp it and then execute the document. But,
it the executant has already finished the “execution” of the document (in the eye of the law)
then any subsequent stamping, hewever close in time, could not be said to be stamping a
the time of execution.

The High Coury criticised an earlier decision of the Madras High Court*, holding to the
contrary. In the Madras case, there was only one execuiant, and the promissory note was
signed by him, and subsequently, it was stamped. The Madras High Court held, that the
uncontradicted evidence of (he piaintiff showed that the acts were “practically simultaneous”,
and the stamping was, therefore, done “at the time of execution™ within the meaniog of section
16 4f the Stamp Act, 1879, corresponding to section 17 of the present Act. The Madras
High Court, further, expressed the view that, even under the present Act, where execution
is defined as meaning “signature”,® it would not make any difference if the stamp was nffixed
and cancelled immediately after the signature on the document, the sioning and stamping being
continugus acls in the same tranacction, The Bombay High Court, however, observed that,
it was difficult to understand the sigrificance of the expression “practically simulteneous”. Elther
the stamping is after execntion, or before or at the time of the execution,

1. {2) Mor! Lal v. Jagmotandas, {1904) 6 Bom. L.R. §89.
(&) Jethibai v. Rama Chnadra, (1899) LLR. 13 Bom. 484,17
2. Section 2(12), Tndian Stamp Act, 1899.
3. Mre. Rofini Chandvakent Vijaykar v. AL Fernandes, A1R. 1956 Bom. 421, 423, para 4 (D.B) (Chagla,
C.J. and Dixit, 1)
4. Surfl Mudl v. Hudson, (1900) LL.R. 24 Mad. 259, 261 (DB.)
3, Bection X12), Starnp Act, 1899,

o4
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11.3, In & Kerala case,” the Bombay view® was dissented from, and the Madras view
was followed.® In that case, a promissory note was affixed with additional stamps efter the
second attesting witness pointed out that the note was insufficiently stamped. The High Court
held that the execution of the promissory note was complete when additional stamps were aftixed
angd defaced and delivery of the promissory nmote was effected.  According to the Kerala High
Court, the expression, “shall be stamped at the time of execution” must be interpreted in a
reasonable manner, and it is sulficient if signing and affixing of the stamp are “practically

simultaneous”™,

11.4. From the above discussion, it appears that ihe existing phrase, “before or at the
time of execution™ in saction 17, Jands the cowrts in difficuliv. It would, in our view, be better
if the words “at the time of execution or immediately thercafier” are substituted, in place
of that phrase, and we recommend accordingly. We may note that such an amendment has
been generally favoured in the replies to the Questionnaire issued by us*

11.5. Instrumenis executed outside India arc dealt with in sections 18 and 19. Under
section 18(1), every instrument chargeable with duty executed only out of India and not being
a bill of exchauge or promissary note, may be stamped within three months after it has
been first received in India.  Under section 18(2), where any such instrument cannot,
with reference to the description of a sitamp prescribed therefor, be duly stamped by a private
persoq, it may be taken within the said period of three months to the Collector, who shall
stamp the same in such manuer as the State Governmen: may, by rule, prescribe, with a
stamp of such value as the person go taking such instrument may require and pay for.

Thus, the instrements which are exceuted out of India and chargeable with duty,® (not
being bills of exchange or promissory noies) may be stamped within three months after they
have been first received in India. If stamps of the required description are not available, the
party should teke the instrument to be stamped within the said period of three months to the
Cellector who will stamp tle same with the stamp of proper description. It s, however,
necessary to make an application to the Collector in this regard.®

11.6. Section 18 must be read with section 3(c). Section 3(c) makes it clear, that
instruments executed out of India (other thun bills of exchange or promissory notes) will not
be liable to stamp duty unless they relate to property situate or tc any matter or thing done
of to be dore in India and are received in India: Thus, a simple money bend executed out of

Indiz will not be liable to duty even when received in.India, becsuse it does not relate te any
" property situate, or to any matter or thing done or to be dons, in India. If, however, the instru-
ment in question related to some property situate in India, it would be governed” by section 18.
Deeds of partition, cxecuted abroad, of property partly situate in India are also so governed as
woiuld appear from the decision in a Madras case?®

The same is the case with ackmowledgements of debts®

11.7. If the isstrument in cuestion i3 not stamped within the prescribed period eof three
months as under section 18, but is stamped afterwards, it wovld be deemed to be unstamped,
and wonld be governed by section 35 as regards the consequences of mon-stamping. For
example, instruments chargeable with the duty of one anna (mow 10 paise) e.g—an acknow-
ledgement of a debt- -if not stamped within the period of three months of their receipt in
India, cannot be admitted in evidence even on the payment of duty and penalty, becausc
section 35 does not provide for the admissibility on payment of duty and penalty.10

1. Eurdella Markose v. Varkey Varkey, ALR. 1966 Ker. 315 (T. C, Raghwan).

2, Mry. Rohini Chandrakarta v. A 1. Fernandes, A LR, 1956 Bom. 421 (para 11, snpra.)

A, Surfit Mull v. Hadson, (1500) LL.R. 24 Mad. 259, {D.B)), pata 11.2, supra,

4. Q.33 -

5. Herbert Francis v. Md, Akbar, ALR. 1928, Patna 134

4. Seotion 31.

7. Herber? Framiis v. Maofd., Akbar A LR 1928 Pataz 134.

8. Raiangars v. Rejentangamer, ALR. 1920 Mad. 149. (Documeant execytad at Trivandsum).
9, Ak Mobamed v. Jagarmarh, AR, 1923 All. 650, .
10 Alj Mokamed v. Jegan nath A LR, 1928 All 606,
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11.8. Again, section 18 does not make the copy of a document admissible by stamping
it with the sitamp reguired on itz origingl. If the original instrument executed outside India
requires to be stamped when brought in India, and is not stamped, then a copy of that instro-
ment brought in India must be rejected as inadmissible, and cannot be placed on tecord, as
the law now stands, for the reason ihat it cannot be stamped and no penally can be realised on
it under section 35. Section 18 applies only to original documents which, although exceuted
out of India, atiract duty in India and are brought in India? '

11,9, The above brief discussion would serve to illustrate the implications of the section.
There being no conflict of decisions or obseurity in language or other difficulty in the working
of the section, we have no further comments on it. :

11.10, Under section 19, the first holder in India of any bill of exchange, (payable other~
wise than on demand) or promissory note drawn or made out of India shall, before he presents
the same for acceprance or payment, or endorses, transfers or otherwise negotiates the same
in Indig, affix thereto the proper stamp and cancel the same.

There are two provisos to the section, which read as follows :—

“(a) if, at the time any such bill of exchange, or note comes into the hands of any
halder thereof in India, the proper adhesive stamp is affixed thereto and cap-
celled in manner prescribed by section 12 and such holder has no reason to
believe that such stamp was affixed or cancelled otherwise than by the person
and at the time required by this Act, such stamp shall, so far as relates to such
holder, be deemed to have beer duly affixed and cancelled ;

(b) nothing contained in the proviso shall relieve any person from any penalty in-
curred by him for omitting to affix or cancel a stamp.”

11.11. A number of points arise on this section. We shall take them up ofe by one.
The first point relates to the proper time of cancellation. The section makes it obligatory
on the first holder to aflix a stamp oa the foreign bill or note and to cancel the
before he does any of the acls set out in the section. It the stamp is not cancelled at the
proper time, it cannot be cancelled efterwards. Thus, where a stamp was affixed t0 a hundi
which was drawn at Indore before it was presented for payment in British Indis, but was
not cancelled before presentation, it was, in e suit on the basis of the bundi, held that in
the face of the imperative words of this section, it was mmpossible to sccede t¢ the sugpestion
that the stamp could be cancelled in the court.? ‘

11.12. On this point, the English law® is, however, different. The (English) Stamp Act
of 1891, section 35, Proviso (b). enables a bona fide helder to cancel the stamp itself, if it
was not cancelled when the foreign bil ceme into his hands ; and upon his so doing; such
bill is deemed to be duly stamped and as valid and available es if the stamp had’ beed duly
cancelle@ by the person by whom it was affixed. Under the English law, thereforq, am .
bill, in order to be admissible in evidence, raquices only that the proper stamp s]:luoulcig ha ‘bgm .
afixed.t Construing this proviso, Blackburn, J. expressed an opinion that the ca.nzhnm diation
maybemadainopenCourtatanyﬁmebefmﬂxpve:dict.’ )

11.13. It would, in our view, bt aa improvement, if the position which prevells in.
England is adopted. The primary object of the requirement of cancellation is to pt}@ﬂ;k that
the stamp is not used aguin. This object is achieved as much by the English provision:as by
the Indian section. The present bolder shopld mot be penalised for the faults of the pwieku
holder. We recommend that the section should be suitably amended. x

e Con Lid, Amtlisar v. Lachman Singh Bhagar, A1R. 1951 Pepsu 24,
y Rampcwpe:;:ad Shivied v. Shrintvas Bakmidound, (1925) 27 Bom. LR. 1122, 1126.
3. Section 35. Proviso () Stamp Act, 1891 (Fng)
4 Mare. v, Rovy, (1879 31 LT. 373, 374123 W.R. (Enel) 89,
5. Volls v. Michael, (1874) 30 Law Times 463, 464.




97

11.14. The second point relates to the important opening words in section 19, viz,
“first holder in Tndia™). The Act is not concerned with the possession of the bill or promissory
note before then. On this point ne clarification is required.

11.15. The third point is important. According to the Madras High Court, the Legis-
lature does mot appear to be interested in whether a promissory note has or has not been
stamped cutside India with the resirl; that a note stamped outside India will have to he stamped
again before cndorsement.®? Thus, when a bill of exchange not payable on demand drawn
ot of India or a pronote made pnt of India has beea duly stamped abroad with Indian stamps
of the proper amount und cleseription, and the stamps have been cancelled, the question of its
being starped in India arises, because section 19 compels the first “holder™ thereof to stamp
it before he does any of the acts mentioned therein,

The same view was fsken in another case® of the Madras High Court,—“In the interests
of judicial comity”-—and quire apart from any consideration of the correctness of the decision
therein, The facts of the vasc appear, however, to have been reported meagerly. It is also
not clear whether the “first helder of the pronote in India” in this case was the promisee himself
or his transferee,

The Punjab Hign Court has, however, taken a contrary view.* According to that High
- Court, if an Indian Stamp is already affixed on the promissory note, then, a fresh stamp will
not be needed, because, to do so would be to charge double duty.

11.16. Whatever be the carrect interpretation of the existing lanpguage of section 3(b)
read with section 19, it appears to us thal there is no reason why an instrument bearing an
Indian stamp should again be stamped with an Indian stamp when it is presented for acceptance
or payment or endorsement etc. as contemplated by section 19,  Indian revenue law has
already been complied with, by affixing the Indian siamp,

{f this approach is correct, it would be desirable t0 add an Explanation to section {9 to
the effect that where the promissory notc already bears an Indian stamp, it shall not be
necessary to stamp it again. Such an amendment has been favoured by almost all the replies
- to our Questionnaire also,®

11.17. The last proposition to which attention should be drawn while discussing section
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19 is that where a promissory note is executed outside India, it is admiszible here if the suit is the

Brought 10 enforce the Lability created by the promissory note. The tequirement of stamp under
section 19 arises only when a first holder in India does one of the specified acts, namely, pre-
- semimtion for acceptance, presentation for payment, endersement, tramsfer or otherwise negotia-
tion in India. n an early Madras.” It was clearly stated, that the provisions of section 1%,
Indian Stamp Act, are applicable to a helder only where there is one of those acts set out in the
séetiop and that an instrument need not be stamped in the manner provided when it was not
deali with in any of the ways sct out.

Thus,* even if a pronote executed out of Iadia is not stamped, a suit can be brought on
the proncte as belween the promiser and promisee,

No amendment is requu'ed on this point.

1. Siva Subramania. v, Kafam'fara;an ALR. 1941 Mad, 368.

2 Swve Subramania v. Kalenbarqram,, ALR. 1941 Mad. 868, 869, 870 (Mochett, 1)

A LD, Lobe v. Margial Dogge, A TR, 1953 Mad. 424,

&4, Rartan Chand Bircora,

4 fanian Cha m v, L. Khaivatiram Nandial, ALR., 1955 hmj 83, 90, para 35-6.
6 Q35 ' :

1. Md. Rawihan v. Md. Hussein Rawihan, (1899) TL.R. 22 Mad, 337.

8. Siva Subramanic v. Kalankarayan, A.LR. 1941 Mad 868 (case law reviewed).
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CHAPTER 12
COMPUTATION OF AD VALOREM DUTY—SECTIONS 20 TO 26

12.1. Duty under the Act is of two kinds—fixed and ad valorem. The computation of
duty where it is fixed presents no difficult problems, once it is determined that the instrument
belongs to that particular categery. But the computation of duty ad valorem sometimes presents
problenss, either because the amount® or consideration is contingent® or unascertained or is
expressed in kind,* or because it is expressed in other currency,* or because of other special cir-
cumstances,—e.g., incumbrances® and periodical payments.

12.2. Under section 20, where an instrument is chargeable with ad valorem duty in respect
of any money expressed in any currency other than that of India, such duty shall be calculated
on the value of such money in the currency of India according to the current rate of exchange

on the day of the date of the instrument.

For this purpose, the Central Government may, from time to time, by notification in the
Ctiicial Gazelte, prescribe a rate of exchange for the conversion of British or any foreign currency
into the currency of India for the purposes of calculating stamp-duty. The section needs no
change. .

12.3, Section 21 provides that whers an instrument is chargeable with ad valorem duty

m respect of any stock or any merketable or otber security, such duty shall be calcnlated on
the value of such stock or security according to the average price or the value thereof on the

dey of the date of the instrument.

It needs no change.

12.4. Under section 22, where an instrument contains a statement of current rate of
exchange or average price, as the case wmay require, and is stamped in accordance with such
statement, it shall, so far as regards the subject-matter of such statement, be presumed, until
the contrary is proved, to be duly stamped.

It needs no change.

12.5. Section 23 deals with interest expressly made payable by the terms of an instrument.
It provides that such instrument shall mot be chargeable with duty higher than that which it
would have been chargeable had no mention of interest been made therein.

The section is not confined to simple interest, it applies to compound interest also. There-
fore, a stipulation in an instrument to pay compound interest need not be separately stamped
as a separate instrgment.®

Under the English law also, stamp duty is calculated on the principal sum secured by an
instrument, irrespective of any sum which may become due as interest under the terms of the

lnstrum_ent."

. E.G. Royalty (section 26).

Interest (section 23.)

E.g stock {section 21 and section 23A)

. ForeignCurrency {section 20 and section 22).

Sections 24-25
(a) Bairsal Rindan Samiti v. Sital Chandra, A.LR. 1930 Ca". §30, 631 (F.B))

'@ Also, Gomez v. Young, (1869) 2 Beng. LR. (0.C. 165.)
7. (&) Pruessingfv. Ing. , (1829) 106 ER. 912,

(k) Doe d Scrutor v. Sneith, {1832) 131 E.R. 356, 359.
(c) Prudential Mutual Assurance Investmomnt & Loan eic. Association v. Carzon, (1852) 155 BER. 1275,
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12.6. The judgment in Pruessing v. Ing.,! the leading English case, may be quoted :—

“Abbott €. J.: The Stamp Act imposes upon every promisscry note for the pay- Englsh Law.
ment at any time exceeding two months after date, of any sum of money "
exceeding 20s., and not excoeding 30s, a duty of 25.6d. and other duties upon
other notes in proportion to the sums thereby secured. The object of the Legisla-
ture was to impose a pro rata stamp duty upen the sum actually due at the time
of taking the security, and not wpor what might become due in futore for the nse
of the mopey. The guestion, therefore, in this case, is, what was the sum due
at the time when the note was taken ? For, that is the sum secured. I am quite
satisfied that the words “sums of money” in the Act, mean the principal sum men-
tioned in the note, apd not a sum compounded of principal and interest. A con-
trary decision would be most mischievous, and have the effect of avoiding many
securities ; for it has been the constant practice, under similar provisions appli-
cable to bonds in this and former Stamp Acts, to measure the stamp duty by the
principal sum secured, although interest is alweys made payable from the date of
the band. T think, therefore, that this rule ought to be refused. Rule refused.”

12.7. Where, however, the consideration of the instrument i3 2 lumnp sum made up of two
cordtituents, namely, the principal and the interest that might accumulate during a given period,
a question may arise whether the instrument will be chargeable for the principal, or whether the
instrument will be chargeable for the lump sum. In a Calcutta case,® a bond for a Ioan of Rs. 100
stipulated that the obliger should *“pay twice the amount, including Rs. 100 for interest, total
Rs. 200 in eight vears from 1301 B.S. to 1308 B.S. according to ‘kists’ (instalments) given in the
schedule.” Tt was held, that the amount secured by the bond was Rs, 200 and the bond must
be stamped accordingly. The High Court added that an earlier Full Bench ruling' of the Allzhe-
bad High Court cited in the reference had no bearing on the matter.

12.8. In a2 Bombay case the material portion of the Bond was as follows :—

“T have taken from vou in cash a loan of Rs, 9-4-0 to whick 12 anmas have been added
for ‘Kasar’, total Rs. 10: interest on this sum amounts to Rs. 2-8-0; total
Rs, 12-8-0. This debt will be repaid by 25 monthly instalments of eight annas
each. Instalments in defanlt will carry future interest at the rate of two rupees
per mensem,”

The question arose whether stamp duty was leviable on Rs. 10 or on Rs. 12-8-0. It was
held that the bond should be Hable as to stamp as one for Re. 10 only, and that the provision
about interest should be left out of consideration under section 23.

The Calcutta High Court’s view® was dissented from by the Bombay High Court. The
judgment does not indicate the reasons for dissent. According to the Bombay High Court, i the
interest is expressly made pavable by the terms of the instrument, then the mere mention of
the interest as a lump sum will not render the instrument liable to stamp duty for the total
sum of the principal and the interest payable,

12.9. One can distinguish between the Calcutta and the Bombay cases on the grourd that
in the Calcutta case, the sum of Rs. 100, though described as (derived from) “interest”, was
merged with the principal, so as to bring into being a new principal amount of Rs. 200. In the
EBombay case, the amount of Rs. 2-8-0 retained its character as interest. If this explanation s
“correct, no clarification on the point is needed,

Tt is also to be remembered, that, where a provision for interest changes the category of
the instrument itself, section 23 wauld have no gpplication. Thus, an acconnt written on a sheet
ot paper signed by the debtor and addressed to the creditor and also containing a stipnlation to

- 1. Presssing v. Ing. (1820) 106 E.R 912, 73 R.P. 253.
2. Shambhu Chandra Bepari v, Kristma Charon Bevarl, (1899) LL.R 26 Cal, 175 (F.B)
3. In the marer of Gajral Singh, (1884), LL.R. 9 All 585 (F.B.)
4. Vitha v. Netfur, (15013 3 Bom. LR, 133, 134,
X, Stembhiu Chandva Pepari v. Krishra Charan Bepard (1399 LL.R. 26 Cal. 179 {abave).
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pay interest, is not a mere “acknowledgement of a debt”, within article 1, but is an agreemeilt,
under article 5(b).t

Section 23A 12,10. According to section 23A,—
(1) Where an instrument (not being a promissory note or bill of exchange)-—

(2} is given upor the occasion of the deposit of any marketable security by way of
security for money advanced or to be advanced by way of loan, or for an
existing or future debt, or

fb) makes redeemable or quelifics a dutv stamped transfer, intended as a security, or
any marketable security, .

it shall be chargeable with duty as if it were an agreement or memorandum of
an agreement chargeable with duty nnder Acticle Ne. 5(c) of Schedule 1.

(2) A release or discharge of any such instrument shall not be chargeable with the
like duty.

The section was introduced by Act 15 of 1904, and is a reproduction of section 23 of the
{English) Stzmp Act, 1891, The object of the innovation in sub-scction (1) appears to have
been to make provisicn for equitable mortagages, whcre the advance is made on the deposit of
marketable securities,? The section prevents the levy of a higher duty otherwise chargeable
under article 6 (or in certain circumstances, of a still higher duty under Article 40).

12,11, A promissory note would be chargeable under Article 6¢2), and a2 Bill of
Exchange would be exempt under Article 40, Exemption 2. That, apparently, is the reason why
those two documents are excluded from the scope of the section.

12.12, Sub-section ¢2) applies to instruments which seek to extipguish the rights created
by the instruments given under sub-section (1) and makes a releasc or discharge of any such
instruments given under sub-section (1) also taxable as an agreement, it., with the like daty.

There secms to be no reported case law on the present section.® The section nceds no
change.
¥ 12.13. We now proceed to section 24. Tt will facilitate an understanding of the section,
if before we go into details, the broad scheme of the section is dealt with. The section could
e divided into four parts, namely, the main paragraph, the proviso to the main paragraph, the
Explanation, and the proviso to the Explanation.

12.14. Under the main paragraph, stamp duty on the transfer of property, where it &
charged ad valorem, is ordinarily calculated on the consideration, subject to certain special
provisions which are not material for the present purpose. In determining the amount of consi-
deration, the normal case where the consideration is paid at the time of the transfer in the foum
ot cash or cheque—that is, in the direct manner—presents no difficulty, But, where 1h; coasidera-
tion is paid indirectly, the question may arise how it is to be calculated. ‘There are two jmipovtsst
simmations which may require to be considered, namely, (i) the transfer may be in ¢onsideration
of & debt, or (i) secondly, the transfer may be subject to the payment or tranefer of .any
money or stock. The main paragraph of section 24, which focusses attention on these two
situations, provides that in such cases, such debt, money or stock is to be deemed the whole
or part of the consideration. Of course, this rule bocomes of importance only whete the traasfer
is chargeable with ad valorem duty. .

;

;
E

24— o 12.15. The proviso to the main parapraph enacts that nothing in the section shilk apply
P ¢ any such certificate or sale as is mentioned in article 18 of the first Schedule. That atthcle, ¥t

i

1. Mulchend Lala v, Kashi Bullar Biswas, (1907) 1LR 35 Cal 111, following Lwxmi Baiv. Ganesk. {1906)EL., R,
25 Bom. 373, :

2. The expression “marketable security™ is defined (o section 2 (lt_iA}. ]

3. The decision in ILL.R 15 Mad . 134 was provounced befare the intraduction of the section in 1904,
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will be noted, relates to a certificate of sale granted to the purchaser of any property sold by
public auction by a civil or revenue court of Collector or other revenue officer.

A special case where property is sold subject to morfgage or other endambrances, requires
be dealt with, and that 7 what the Explanation to section 24 seeks to do. We
shall discuss later certain points of interpretation relating to some of the words used
in the Explanation. But, for the present it will suffice to say that the principal
object of the Explanation is to cnsure that the consideration which passes indirectly by the
vendor being relieved of his nbligation in respect of onpaid mortgagc money or unpaid maoney
charged on encumbrances, should be taken into account.

The proviso to the Explanation to section 24 makes a limited provision wherennder, where
property subject to mortgage is transferred to the mortgagee, he shall be entitled to deduct, from
the duty paveble on the transfer, the amount of duty to be paid in respect of the mortgage. This
is understandable, hecause what the mortgagee acquires afresh is merely the difference between
the valuz of the property and the value of the morigage moncy. He is, therefore, now required
to pay stamp duty only on the difference—provided, of course, the duty has already been paid
in respect of the mortgage.

We may now deal with each of these in detail.

12.16. The principle underlying the main paragraph of the section is fairly intelligible. The
debt in consideration whereof (or subject to payment whereof) the transfer takes place, is, by
fiction of law, to be added to the cash consideraticn. This fiction is understandable, because
the amount was indirectly paid to the vendor in the past, or will be paid in the future.

The prowso to the main paragTaph also creates no problems.

R MR o e e ¢ B e Ly 2l ]

12.17. The Explanatmn may sound corious at the first sight. The nb;ect of the corre:apond-
ing English provision was thus deseribed :?

“The scope and object of the enactment is ¢lear, namely, that upon every purchase
ad vaforem duty shall be paid on the entire consideration which either directly
or indirectly represents the value of the free and unencumbered corpus of the
subject-matter of the zale.”

The Supreme Court’ has quoted with approval the following observations in a Scottish
case? 1

“If any other rele was adopted, it is quite plain that the fair incidence of this tax
would be altogether frustrated and defeated. A proprietor has an sstate worth
£ 20,000, There is bond apon it for £ 10,000. He sells that estate; and the
purchaser pays to him a difference between the amount of the bond and the value
of the estate, so that the bond being for £ 10,000 he pays £ 10,000. The day
affer he obtains instrument, he peys off the bond. Well, he practical result- of
that is that he has paid £ 20,000 as the parchase money of this estate, and he
has obtained a conveyance with an ad velorem stamp of the value of £ 10,000
That is a simple defeating of the purpose ‘and intention of the Legislature as
expressed in this clause, and, therefore, I think, upon the plain meaning of this
section, that there was no intention whatever to go back upon the enactment of
the 16 and 17 Vict, and to restore the enactment of the 55 Geo. 1M, which is
what the liquidators are contending fer. On the comtrary, it seems to me-that
the 73rd section is plainly intended to continue the provisions of the statute 16
and 17 Viet.”

1. Martimore v. LR.C. (1864)2 H & C8§33 : 38 L), Ex. 263, refarred to in ALR. 1931 Cal. 193, 197,
2. Boord of Revenwe v. Stdhwnath, ALR. 1965 §.C. 1092, at 1094-1095, paragraph 7.

3, ngimmmner of Infand Revenue v. Ligiidaiors of C:{) of Glasgow Bank (1831) 8 Ct. of Sessions cases 4th
83

24 M of Law/17-=14.

Principle of mais
parngraph.
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gglfl?srg pww,si‘;f 12.18. Tn England, the corresponding provision in the English Stamp Act of {815 (55 Geo.
Act  of 1815 I, Ch, 184} runs as follows :

“Where any lands or other property shall be sold or conveyed in consideration, whoily
or in part, of any sum of money charged thereon by way of mortgage, wadset or
otherwise, and then due owing to the purchaser or shall be scld and conveyed
subject to any morigage, wadset, bond or other debt, or to any pross or entire
sum of money to be afterwards paid by the purchaser, such sum of money or
debt shall be decmed the purchase or consideration maney, or part of the purchase
or consideration monsy, as the case may be, in respect whereof the said ad valorem
duty is to be paid.” :

Toterpistation of
words  “‘money 12.19. The words “money to be afterwards paid by the purchaser” in the above provision

L‘;ig" m‘:;""“lrﬁ: in 55 Geo. I, Ch. 184, were explained in Marquis of Chandos v. Commissioner of Inland
purchaser.” fKevenpet-as follows :—

“In the clause which is to define what is the copsideration or purchase-money, the
term ‘to be paid by the purchaser’ mean where it is stipulated that he is to pay it;
' and the provision applies only to those cases, where, in consideration of the con-
vevance of the estate the vendee agrees to pay a certain sum to the mortgagee
or incumbrancer. Where the purchaser does not bind himself to pay it, but is left-

to pay it or not as he pleases, it cannot be a part of the consideration money.”

12.20. In consequence of this decision, an amendment was made in 1853. The amended
section ran as follows :(—

“Where any lands or other property shall be sold and conveyed subject to any mort-
gage, wadset or bend, or other debt, or to any gross or entire sum of mozney,
such sum of money or debt shall be deemed the purchase or consideration money
or part of the purchase or consideration money, as the case mnay be;, in respect
whereof the said ad valorem duty shall be paid, notwithstanding that the parchaser
shall not be or become personally liable, or shall not underiake or agree lo pay
the same, anything in anv Aet or otherwise 10 the contrary notwithstanding”.

English  Act of
1853,

12.21. The words underlined above do not occur in later English Acts; but, it has been
held that there was no iniention to make a change.® :

History of 12.22. The history of the section in our Act was discussed in a Calcutta case." Under section
fection. 24, 34(b) of the Stamp Act, 1869 (18 of 1869), where any property was sold and cogveyad sub-

ject to any mortgage or bond or other debt or to any gross or entire sum of money, such debt

or sum was deemed the consideration money or part of the comsideration money as the case

mav be, in respect whereof duty should be paid, notwithstanding that the purchaser was nol
or did not became personally Giable for such debt or sum, or did not agree to pay the same
or indenmify the seller apainst the same, Tn.the Stamp Act of 1879, in re-enactling ghis section, .
the Inst portion (above referred to) wag omitted. This resulted in a confiict of decisions. When © -
property subject to a mortgage or debt was
Allahabad? held that ad valorem duty was. payable in respéct of such sum or debt in addition, -
onty when the purchaser bound himself personally to pay the same or indemnify the vendor

Later English
- Acls. .

T Marerds of Chandos v. Commissioner of Inimd  Revense, (1851} 6 Ex, 464 (481): 155 ER, 624 (80 2.0. L1,
Fr. %65 : 17 LT. (IS} 128 (Quoted in ALR, 1931 Cal. 193 : 88 Cal, .. 33 (RB). .
1. Eiguidators ete.v. C.LR. (1881} 18 Scott. L. R, H0;

tby Wayre v. C.LR. (1900} 1 Q.B. 172, -
1. UK. Janardan Rao . Sécrelary of State, ALR. 1931 Cal. 193 (Rankip, C.1)
2. In the mutter of refevence from the Bogrd of Revenie, (1834) I.LR. 10 Cel. 92, _ _
section 49, General Stamp Act in case No. 11881 (1882) TLER 5

f D.]. South Malabar under :
iMR:{EIi%n{JE.I;gmand refcrcqnce from Board of Revenue in case No, 3/ 1884 mier section 46, Tndian Stam_p Act

1879 (1830 LR, 7 Mad. 421 {(FB).
6. Jnals Prasad v. Ram Norain (1882) LL.R. 15 All 107.

sold, the High Courts of Calcutta,* Madreas® and -
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againgt the same, But the Bombay High Court held,' that in aff cases stamp duty was payable
on the total of the purchase money and the mortgage debt. We shall revers to this controversy
- laier.?

'12.23. Anotber diffidulty arose from the lunguage of section 23. According to some Bombay
decisions, a transferee of a properly subject 10 mortgage need not pay duty on the interest due
on the morigage, through he wuould have to pay soch interest before redeeming the property.

But now the express language of the Explanation to section 24, makes the mortgage debt
or money charged, togethier with the interest due upon i, as part of the consideration for sale.

12.24. As to sale subject to encumbrances and sale pot 50 subject, the question may be
raised whether this distinction, even il relevant for the purpose of the law of transfer of property,?
has any relevance in regard to the charge of duty under section 24, Explanation. The answer is
taat the distinction is relevani, because the Explanation is intended to apply only where the
seller purperts to sell the equity of redemption. It is only where such a sale is made—a sale
subject to encumbrances-—that the need for adding the amount dus to the mortgages can arise,
1a other cases, the purchaser would have calculated the price on the unincumbered value.

- In Hortimore v. Inland Revenue Commissioners,* Baron Martin, explaining the provision
ihen in force in England, put the matter thus :

. “The scope and subject of the enactment® iy clear, namely, that upon every purchase,
ad valorem duty shall be paid on the entire consideration which either directly

Question  of in-
ierest not of im-
pOLtance.

Relevance of
distinction  bet-
wean sale spbject
o encumbrance
and other sale

or indirectly represents the value of the free and unincumbered corpus of the

subject-maticr of the sale.” y

In the case where the sale is not subject to incumbrances, the purchaser would already have
paid the full value, and the nced fer applying the enactment does not remain.

12.25. If the Explanation to section 24 is regarded as applicable even where the sale is free
of ineumbrances, there will be double charge of duty. A sells to B certain property, without
Stating the indumbrances. Since B was not told of any incumbrances, he would, cne may assume,
have paid to A the normal price as for property not encumbered. In such cases, the “property”
is subject to morigage, though the sale is not. Shouid the Explanation apply 7 Sheuld it be rea-
sonzble to apply it 7 '

“The mortgage money is added (for stamp duty), because, indirectly, the seller is benefitted
by the fact that discharge of the incumbrance is now at the cost of the purchaser.

12.26, In constrying the proviso to the Explanation, Mclood C.).¢ observed in the Bombey
case ' ' ' .

“The proviso belongs to and must be read with the Explanation which is to the efféct
that if a mortgagor sclls the equity of rﬂﬁcmbtion, the amount due by him to the
mertgagee for principal and interest shall be'deemed to be part of the conmdera—-
tion for the sale.”®

As Rankin €.J. observed in a Caleutta case :

“The first question which can be put is whether the phrase “subject fo a mortgagsor
other incumbrance”, qualifies the wurd “properly or qualifies the word “sale”.

1 (a] Shah Nagindand favachand v. Nalkara Nathwe Cheeala, (1281 1ILLR. 5 Bom 470.
Ab) Meer Kuisur Khon v. Ebwabim Khar (139D L L. B 15 Bom, 532.
2, See “"Comment on the Explanation™, infia.
. Section 55 (1) (g), Transfer of Property Act.
. 4 Morrimere v, LRC. (IB6D 33 L.J. Ex. 263, 266; 133 R.R. 815 154 ElL 347,
5, Stamp Act, 1815 (Eng.)
6, &z re Frank Porrolock (1926) LL.R. 50 Bom. 640, A LR, 1926 Bom. 542 Mclood .l
7, In the judgment, by slip the word “morigage™ is used in place of “sale’
" 8. Janardhan Rao v. Secretary of State, ALR, 1931 Cal. 193, 195,

Possibility -
double charge.
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If the formcr is the correct meaning, then property which is, in fact, subject to a
morigage will, if it 1s sold, attract the consequences set forth in the Explanation,
whether or not the property is sold on the terms that the veador is ta clear off
the mortgage and give to the purchaser a clean title. In Waman Martand v, Com-
missioner, Cenral Division, this question was raised and it was held that the
clause “subject to a mortgage or other incumbrance” poverns “‘sale of property”
and not “property”, that property may be subject to a charge and yet the sale
may nol be subject to it and that where a bargain between the vondor and the
purchaser is that the vendor “will make a good title free from all incumbraunces,
-the Explanation does not apply. 1 am clearly of opinion that this is the correct
view. To begin with, an instrument is to be stamped according to the nature of the
bargain. That is the gencral principle in the light of which a queston of this
character must be approached. The langusge of the main clause shows that the
question is whether the property is transferccd subject to the payment of money.
The Explapation is in my judgment enticcly consistent with the language of the
main clause, If property is Subject to a morigage but the vendor, in return for the
purchase price, is to give a clear title jree from alf incumbrances, the Explanation
does nof gpply.* Nor does lilustration 2 apply, for, the case there put is cleacly
not a sale free from the incumbrance. It is dangerous to rest one’s view of & clause
in the Stamp Act upon reasons of justice or fairplay. Still, it would require very
clear words to induce one to think that where the purchase price is given as the

full value of the property and the vendor as part of the considerations therefor

undertakes to clear off all incumbrances the amount of the incumbrance was in-

tended to be added to the whole value of the property and stamp duty assessed -

upon the same thing twice over.”
12.27. Fawcett I. observed® i nthe Bombay case —

“The Explanation and Hiustration (2) to section 24 of the Iandian Stamp Act have
been rather loosely drafted. But I am satisfied that the intention is that the
Txplanation should only cover cases where the purchuser undertakes io pay the
morigage debt,”

We shall refer to the view of Marten J. Imer?

12.28. Opinions can vary as to the rafio decidendi of the above Bombay case. The deci-
sion could be censtrued as resting solely on the ground that though the property was sabject
to the charge, the vendor undertock to clear off the incumbrance and (o perfect the title of the
vendes free from all encnmbrances. The opinion expressed by Marten J., however goes beyond

that.! According to him, the Explanation must be confined to cases where, as part of the consi-
deration which the vendor gets for the transfer, the Vendor is to be relieved, expressly or impliedly

from the burden of the mortpage &s between himself and the purchaser.

"12.28A. If the latter proposition is to be regarded as the basis of the judgment in the

Bombay case, then it must be noted that it has not been accepted by the Calkeatta High Court,T
where Rankin C.J. observed, (with reference to the Bombay case)—“No such qualification i
to be fouad in the Explanatlon itself or in the illustration which is given by the legislature to )

throw light upon its meaning.” In the Caleutta case, the vendor had purchased the property

in a conrt auction, and sold it to the vendee for Rs. 1,000. There was a mortgage on the

Warnan Mortaid v. Commissioner, Centeal Division, 4.1R. 1924 Bom. 524,

Emphasis supplied.
Waman Marrand Haslerag v. Copmaissioner, Cemirol Dn.. ALR 1924 Bom. 524, 526, 527 (Fawcett ]}

Para 12.33, infra.

Ses Shah Ag. CJ.g, Judgment.
. Ses Para 12,33, infra. _
UK, Janardan Rao v. Secretary of -S'ta.fe.AIR 1931 Cal. 193-201  (Rankin CJ)

e
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property, on which a suit bad been instituted by the mortgagee against the mortgagor. A sum
of Rs. 25,636 was outsianding an that mortgage. The fact of the mortgage suit having been
mstituted was mentioned in the sale dced. The instrumenr was stamped as a conveyance for
Bs, 1,000 enly. It was held, thai as the property was sold suwbject to the encumbrance, the
gonveyance was liable o siamp duty on Rs. 1,000 pius the encumbrance. Examining the
mepning of the phrase “subject to a mortgage or other incumbrance”, the court held tha! the
phrase governs the words “sale of property”, and not the word “property”. Where the sale
is not subject to a mortgage (though the property concerned may be so subject), the Explana-
tion has no upplication. ‘Thus, if the property is subject to a mortgage, but thc vendor, in
return for the purchase-money, is to give a clear fitle free from all emcumbrances, then the
Explanation does not apply. The unpaid mortgage money m the case of a sale subject to a
mortgage, is to be detmed to be part of the consideration for the sale, not because it 18 part
of such consideration. ! becawse ihe legisiainre is derermined fo lax 1. Conﬁc(juently, an
enquiry into the queston whether the mortgage amount, in fact, proved part of the considera-
tion, is wholly irrelevant. )

12.29. In an Allahabad case,” the High Court maintained that where an immovable
property, which is encumbered by a charge or a morigage, is sold bur nof subject (o the
ircumbrance, then the amount of money constituting the charge or mortgage need not be
‘added to the consideration mentioned in the comveyance as the value of the property sold.
The words of section 24 beginning with “subject either™ and ending with “property or mot™,
apply to the word “transferred”, and not to the word “property”.

12.30. The Supreme Coutr,” in an appeal from thc Allahabad case, held the view that
the phrasc “subject tc a morigage or other encumbrance” qualifies the word “sale”, and not
the word “property”. Jf the mortgaged property is sold subject to a mortgage, then and then
only the Explanation applies; the phrase does not mean that whenever mortgaged property is
soid, then Explanation is to apply. It is plain from the Explanation that it is only the wopaid

mortgage money that is deemed to be part of the consideration.®

12.31. While the judgment of the Supreme Court seitles, in general, the meaning of the
words “subject to”, it does not concern iteelf with the major controversy, namely, is it necessary
that the vendor should have been relieved of his obligation ?

12.32. It appears that the difficulty on the above point seems Lo survive even nOW, and
the Explanation to section 24 should be made more specific than at present. The question
that remains unsettled is--Is the Explanation applicable only where the purchaser undertakes
to pay the incumbrarce, or is it wide enough to cover other cases where the incumbrance is
outstanding ? We do not think that the applicability of the Explanation shonld be limited to
cases wherc the purchaser underiakes to redeem the incumbrance expressiy or by implication.
Once it is proved thar the incumbrance is outstanding, its value ought tc be added to the
consideration paid, because the vendor has benefited by the sale being subject to incumbrance.

12.33. In the Bombay case,t Marten J. observed :(— _
“This Expianation must be read along with the main portion of section 24, which
vefers, in my opinion, to the consideration payable to or moving towards the”
vendor® and not to that payable by or moving from him...... 1 think, therefore,
that the Explanation on its true construction st be confined to cases where,
~ gs part of the copsideration which the vendor gets for his transfer, he is fo be.
velieved expressty or impliedly from the burden of a morlgage as between himself

and the purchaser.”
The guestion to be considered is whether this 1s the correct view. : .

| &idbnash Mehrotra v. Roard of Revenpe, A LR, 1959 AH 633, affirmed in Board of Revenue v, Sidhnah,

AILR. 1965 S.C. 1092,

. The Boaed uf Reverwe UF. v, Sidhnatte Mehrotra, ALR. 1965 5.C, 1o92.

. See ufse Collector Abaestration v. Deepak Textite Industries, ALR. 1966 Gufarat 227 (F.B.)
Waman Aartand v. Comniissioner, Central Division, ALR. 1924 Bom, 524, 5265,

. Emphasis supplied.
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Emltioum?}gp- 12.34. 1t is settled by Supreme Court! that the Explanation would apply where the
where sake sub- sale uf_ property is subject to a mortgage, e, where the vendor docs not purport to give a
Ject .10 incurt- good title free from the incumbrance. But, on the question whether Lie test 15 10 see wheth®r

the purchaser is or is not saddled with the burden, the Supreme Court did not express a view.

CI:iﬁcatiuu suge- 12.35. Hence a cluvitication is needed, and it should be by way of widening the scction.
R
Lines on which 12.36. In our view, it wouli be convemient if the corrcct position discussed above is

amendment nocded incorporated into the section. What is needed is—(i) to indicate that it i the sale which
is subject to mortgage; (ii) to also indicate that there nced not be an undertaking by the pur-
chaser to pay lhe amount, in order that the section may apply; and {iii) to revise ilustration
2, in view of the criticism thereof in the Bombay case,” by Fawcett. '

We may add that such un amendment has been generally favoured by the replies to our
Questionnaire.®

141.?;1.;4'.:(.3mmm:lsm'a;m 12.37. We recommend the following re-draft of section 24, in the light of the above
roiating, 10 5 discussion. -

Revised section 24
“24. Where any property is transterred to any. person ;—
{(a) in consideration, wholly or in part, of any debt due to him, or
{b) subject either certainly or contingently to the payment or transfer to hkim or
ary other person of any mongy ot stock, whether the money constitutes a charge
or incumbrance upon the property or not, '

such dehi, money or stock is to be deemed the whole or part, as the case may be, of the
consideration in respect whereof the tramsfer is chargeable with ad vaforem duty :

Provided that pothing in this section shall apply to any such certificate of sale as is men-
tioned in Article No. 18 of Schedule 1. _ .

Explanation-—Where property is cold' and the sale is subject to a mortgage or other
incumbrance, any uopaid morigags money or money charged together with the interest (it
any) due on the same, shall be deemed to be part of the consideration, for the sale, whether
or notr the purchaser expressiy underiakes With the seller to pay the same or 10 indemnify

the seller if the seller has to puy the same .

Provided that where any property subject to a miortgage is _transferred to the ma'rtgagec,'
he shall be entitled to deduct from the duty payable on the transfer the amount of any duty

already paid in respect of the mortgage,

ITusstraiions

(1) A owes B Rs. 1,000. A sclls a property to B, the congideration being Rs. 500 dnd
the release of the previous debt of Rs. 1,000, Stamp duty is payable on Rs. 1,500.

{2) A sclls a properly 10 B for Rs. 500. The property is subject to a morigage to C
for Rs. 1,000 and unpaid interest for Rs. 200. The sale is subject to lhe morigage. _Stamp

duty is payable on Rs. 1,700. |
(3} A mertgages @ housc of the value of Rs. 10,000 to B for Rs. 5,000 B afterwards
' buys the house from A. Stamp duty is payable on Rs. 10,000 less the amount of stamp duty

already paid for the mortgage.

1. Board of Revewe ¥, St ALR. 1965 5.C. 1092, ) -
2 Waman Martwnd v. Comriszioner, Central Division, ALR. 1924 Bom. 534 528 (See Fawcett, 1.'s Judge-

ment).
3. Question 36
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12,38, Section 25 deals with stipulations for payment of annuities or other periodical
payments. Such payments, since they are spread over a number of years, raise questions of
the basis for calculation of stamp duty. The section makes detailed provisions in that regard.
It deals with two situations :-— ! :

{i) where an instrumcnt ic cxecuted to secure the paviten: of an annuity or other
sum payable periodically. or

(ii) where the consideration for a conveyance i an annuity or other sum payable
periodically.

©The section provides that the amount secured by such instrument or the consideration

for such conveyance, us the case may be, shall, for the purposes of this Act, be deemed :—

(a) where the sum is payable for a definite period so that the total amount paid
can be previously ascertained—such total amount ;

{b) where the sum is pavable in perpetuity or for an indefinite period not terminable
with any lifc in being at the date of such instrument or conveyance,~the total
amount which, according to the terms of such instrument or conveyance, will
or may be payable cduring the period of iwenty years calculated from the date
on which the first payment becomes due ;

{¢) where the sum is payahle for an indefinite time terminable with any lif in being
at the date of such instrument or conveyance,—the maximum emount which
will or may be payable as aforesaid during the period of twelve years calculated
from the date on which the first payment becomes due.

12,39, As regards situation (a)?, it is to be noted that the sum total (of the periodical
phytpents) will be treated as the consideration for the purposes of valuation for stamp, even
if, by a stipulation, the partics are entitled to terminate the periodical payments. Where,
therefore, a lease of mines was given for a definite period (99 years), but the lessee was given
an option to lerminate the lease at any time during the fired period or in the event of the
mines getting cxhausted before expiry of the period, it was held® that the lease fell under
section 25(a). The Court referred to the definition of “lease’™® in the Transfer of Properly
Act, under which the right to enjoy the property it to be given for a certain period, express
* or implied or in perpetuity and emphasised that the mere fact that the interest is terminable
bedore the expiry of the time fixed or after expiry of the time fixed, does not make the transac-
tion sny less a lease. o

12.40. Clause (b} of scction 25 app]ies' when the payment is in perpetnity or for an
indefinite period. Fere, the total amount payable for a period of twenty years is the valuation,

12.41. We may refer to an Indian ruling* relevant to clause (b). By a document, a person
bownd: himself and his posterity, on the security of some immovable property, for the annual
paymant to & temple of Rs. 21-4-0 and 3 ‘hadus’ of oil; the Madras Board held, applying
saction 25(b}, that it was a morigage deed chargeable ‘with duty calculated on 20 years’
phyment of oil at Rs. 15 and Rs. 21-4-0 in cash per annum, ' '

1242. Clause (c) of section 25 applies to cases where the sum is payable for an indefinite
tihde- @pminable with any life in being at the date of the instrument. The maximum amount
which: will or may be payable during the period, of twélve 'years will be treated as the amount
of consideration for the instrument in question. Thus, an award by which a certain sum was
made payable tc a certain person, without any mentien as to whether the sum was secured or
intended to be secured to the heirs or representatives of the person, was held to be chargeable
onder this clavse, as document securing an annuity.® Similarly, where, on retiving from a

1. Para 12 .38 -
2. Devavichand Cement Co, Lid., v. The Secretary of State ALR. 1938 Bom. 215 (Rangnekar, 1} 214-222, 192,

5. Section 105, Transfer of Property Act, 1882, _
4, Madras Board Perftlon 21 (R) ; Misc,, dated 30-1-1%08 Madras Stamp Manual {1933%), Page 122,

5. Reference under the Stamp Act (1B36) 16 AW.N. 199,

Section 25,
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firm, one of the \wo pertners assigned his interest in the firm to his partoer in consideration of
Rs. 6,000 plus an allowance of Rs. 35 per month, it was held that for the purposes of stamp
valuation, the conveyance must be treated as for a consideration for Rs. 6,000 plus Rs. 5,040,
total Rs. 11,0401

We may conciude our discussion of section 25 by stating that the cases illustrating the
working of the section, mentioned above, do not suggest any need for amendment,

12.43. The computation of stamp with ad valorem duty presents also problems where the
amopwnt or value of the subject-matter is indeterminate. According to scetion 26, where the
amount or value of the subject-matier of any instrument chargeable with ad valorem duty,
cannot be, (or in the case of an instrument cxecuted before the commencement of this Act
could mot kave been}, ascerlained at the date of its cxecution or first execution, nothing shal
be “claimable” under such instroment more than the highest amount or value for which, if
stated in an instrument of the same description, the stamp actually used would, at the date

of such execution, have been sufficient.

Under the provise to the section, in the case of the lease of a mine in which royalty or
a share of the produce is received as the rent or part of the rent it shall be sufficient to have
estimated such royalty or the value of such share for the purpose of stamp duty,—

(a) when the lease has been granted by or on behalf of the Government, at such
amount or value as the Collector may, having regard to all the circumstances
of the case, have estimated as likely to be payable by way of royalty or share
to the Government uuder the lease, or '

a

{b) when the Jease has been granted by any other person, at twenty thousand rupees
a year; and the whole amount of such royalty or share, wherever it may be,
shall be claimable under such lease. -

Under another proviso, where proceedings have been taken in respect of an instrument
under section 31 or section 41, the amount certified by the Collector shall be deemed to be

the stamp actually ased at the date of execution.

12.44. As has been observed,? “unlike the evidence Act, the Stamp Act does not base
jts rules on the theories of relevancy or public policy. It is purely fiscal, and insists ~ that
certain doctments shall pay a coatribution. to the State according to the purpose far whick
they were executed. In regard to certain documents which create a right to money, it prefcribes
that unless the stamp is proportionate to the valuation of the claim, the document shall be in-
admissible in cvidence, and where the intention of the parties is that the valvation shonld be
unlimited, it enacts, by section 26, that the claimant will be entitled to realise a sum prepor-
tionate to the stamp fee paid, subject to cériain exceptions in the case of royalties. It ﬁaﬂm |
that wherever the claim exceeds the amount propertionate to the stamp, thc d_ucmem: is .mot |
duly stamped for the purpose for whick it was executed within the meaning of sectiom 35,
and the provisions of this section have to apply thereto, . :

A typical instance of mstruments where ‘the value is indeterminate iz a leass of mines. This
case is expressly mentioned in the section. - In such leases, the amount which will be realiced

is altogether wncertain. )

Tn regard to other instramenis, a few cases have arisen under the sectlon. Thesk may ‘now

be referred to. _ o
12 44A. Article 15 relating 10 bonds provides that ad valorem duty should.'l::e paid on
the amount or value secured by the bond. An instance of a bond for an indetcrminate value

T 1/.P. Board's order in File No. 173/25, U.P, Statp Manual (1945) Page 53. i

9. Kumar Brajmohan Singh v. Lachminarein Agorwal, A.LR. 1920 Pat. 50.
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is to be tound in an Allahabad case,® relating to a bond by a growsr of sugarcane to deliver
some guantity of rab (unrefined sugar), at a price to be fixed at the meeting of growers,

1245, The Caleutta High Court has held that foc bonds for delivery of grain, i proper
stamp duly is paid on the vaiue of the grain secured as fixed in the instrument, the document
is properly stamped under Article 15, and scction 26 would not operate o prevent the recovery
of a higher amount as the value cf such grain on account of subseyucng rise in prices.?

1246, In the case of morgage-deeds cxecuted to secure futurc advance on a running Dlm'on mortgage

account, or conialning otherwise a stipulation of the maximum amount of liability under the
document, stamp duty would be payable on the amount fixed as the maximum limit of liability,
though the amount might not have been actually advanced. If such stamp duty has been paid,
then an amount upto thet limit mentioned in the deed can be recoversd in a court of law,
notwithstanding that more than that limit was privately realised by the mortgagee on different

occasions.

In ancther Calcutta case,” a mortgage-bond, intended to secure future advances upto the
sum of Rs. 10,000 at a time, wus executed on a stamp paper of Rs. 50, and, under it, altogether
more than Rs. 10,000 had been privately realised by the mortgagee on diffcrent oceasions. It
was held that there was nothing in section 26 te prevent the mortgagee from suing to recover
the balance of the debt due on thz morigage. Even if the stamp is deficlenr, section 26 has
no application, to the case, and the full amount due on it can be claimed on payment of deficient
stamp duty and penalty under section 35.

12.47. If such maximum is not mentioned, and if the document purports to secure an
amount without limit, then it appcars that section 26 would operate to restrict the amount
cleimable under it to the maximum amount covered by the stamp.*

12.48. There are decisions pointing out,® that section. 26 applies only where the amount
ot value of ihe subject-matter of any instrument charpeable with ed valorem duty cannot be
ascertained at the date of jts execution. Thus, if in ar instrument, the value of the subject-
matter is determinable on a reasonable basis, then, seetion 26 has no application.®

The circumstances poverning the applicability of the section were examined in a Madras
case, in which a cerfain Jand was leased out for ten years, for being planted with a  certain
minimwm number of casusrina trees, on the condition that at the end of the time, the tfrees
planted should be cut and sold, and the profiv of sale proceeds of the trees so reared divided
equally, deducting the expenses of cutting etc. It was held that clearly, the subject-matter
wep an ascertainable item at the date of conrract, it being a certain number of casuarina trees
ot their equivalent valve. The contention, that the value of the treés at the end of 8 or 10
voars was not escertainable at the time of the contract was rejected. '

'1248A. We now proceed to consider the question whether section 26 is subject to, and I

governed by, section 35. Section 35 prohibits the admission in evidence of any unstamped
dacument, but, under the proviso to that sectlon an mstrument not sufficiently stamped. can

be ndnﬁtted on payment of penalty.

. Under section 26, “nothing shall be claimable® under the instrument in question beyond
the amount or valuc for which the stamp js sufficient. The section is silent as to whether this
prohibition can be relaxed where the claimant is prepared te supply the deficiency in stamp.

1. In the Motter of Gajraf Singh (1887) LL.R. § All.385 (F.B.).
5. Bhgirah Chandra Chowdberi v, Ak Jon (1886Y LLR. 13 Cal 268

3. Hayendera Lal Roy Chowdhary v. Tavini Charan Chakrabarty, (1904) LL.R. 31 Cel. £07.
4 ALM AL Cheity v, Maung Aung Ba, ALR. 1919 Lower Bwme 37.

5. the mait. G 81 188 ILR 9 All 535 P.B,
*. WCEQDI a’rfowﬁﬁé AJ'?L' Im(lB:BG}l] Cal. 268 ; and aliso Soodomand Patter v, Soma  Sundara,

(Hsdy 4 ML.JT 201
7. Rondapi Shesayys v, Venkar Subbaypa A LR 1918 Mad 1065, 1068,

4 M of Law/7T7—15
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12,49, However, notwithstanding the stringent phraseclogy of the section, it has been held?
that there is nothing in section 35 which necessarily excludes its operation from cases Covered
by section 26. As a matter of fact, it would be a strange result if an instrument beating no
stamp and, therefore, not admissible in evidence for want of stamp. could be validated by
paymen: of penalty under the proviso to that section (section 35), whereas a similar instryroent
bearing a deficient stamp and, thevefore, admissible and enforceable to a limited extent, could.
in po case, be fully enforced even by paying the penalty. 1 is, therefore, reasonable to read
secticn 26 as subject to section 35.

12.50. Thus, where a mining Jease bears 2 stamp® of a certain value, the lessor's right to
recover royalty under the lease is not confined to the amount covered by the stamp. 1f it is
found that he is entitled to a greater amount, he can be given a decree for the sum to which he
is entitled on compliance with the provisions of section 35. This is the position =ven where
the second proviso to the section is not applicable, '

12.51. In our opinion, it is desirable to clarify the position as 1o the inter-relationship of
sections 26 and 35, particularly becanse in section 26, the words “nothing shall be claimable”
do not reflect the true intention of the judicial comstruction. It is desirable to replace the
words “nothing shall be claimable” by words which will ensure that the deficiency in stamp can
be supplied. The mejoc source of the present trouble is the disharmony in wording between
the two secticns. Section 26 uses the words “Nothing shall be clzimable” but section 35, main
paragraph and proviso (a), use the words “admitted in evidence™ This disharmony ought to
be rectified.

-The ameadment of section 26 as to applying section 35, has, in principle, been approved by
the replies to our Questionnaire.®

12.52. Besides this clarification. we would also like to recommend a change of substanee.
The precise question to which we have addreszed curselves is this. Is there any justification
for the levy of a penalty in the case to which section 26 relates? As the position is now
understood, this cannot be avoided, becanse a relaxation of the stringency of section 24 can he
sought only from scction 35, and that section contemplates payment of dutg. as well gs of
penelty. The question is whether this is just and equitable, .

Though this point was not put in our Questionnaire, it came up for elaborate discussion.
We are satisfied that the point is important enough to require examination.

In this connection, we cannot fail to notice that the situation dealt with in section 26
is in a class by itself. In the normal case for which section 35 is intended, the duty chargeable
either was known, or at least couid have been known with reasonable diligence, at the time of
execution. o the very special situation to which section 26 applies. however, the duty could
not have been known with any smouwndt of reasobable diligence, at the time of ;execption.
Prima facie therefore, it would appear to be legitimate to make a distinction  between the: nionmsal
case to which section 35 applies and the exceptional case for which section 26 is- intended.
We do not think that if such a distinction is made, there is possibilily of any ceticus abuse.

Fo repeat in g different form, what we have stated above, the levy of penalty is inequiteble
in such cases, since there has been me default. The interests of the revenue are shifiokently
protected by the levy of the deficient amount of duty. In our opimon, there is no justification
for levying penally in addition. The sitwation in section 26 can hardly be regarded as an
analogous to the normal situation under section 35, which assumes that :—

(i} that instrument is chargeable, and
(ii) that it is chargeable ‘with duty"—which seems to postulate a definite amoant.

1. () merﬂng Mohan Singt: v. Laxmi Narain Agamwal, ALR. 1920 Pat, 0, 55 S (Dawason Miller C.J. wnd Wolkex
athirmed in.
{by Lachni -Narian v. Rafeshwor, ALR 1924 P.C.- 221

2. Braf Mohan Singh v. Lachmi Narain, ALR. 1920 Butoa 50, 55, afirmed in Lacﬁm.! Narain v. m
2 AR IS R.C 22

"3, Question 37,
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It is on this logic that we consider it proper to recommend that in relation to section 26,
while so much of section 35 as relates to payment of the deficit may be adapted, it iIs not
necessary that the penalty should also be levied. For the purposes of. section 26, therefore,
the penalty portion in section 35 should not be adopted. We may state that in so far as
the amount claimed under the insirument can be ascertained only when the claim i3 made,
the case is more analogous to courr fees, where the penalty is levied than to the normal situa-
tion under section 35. In the Court Fees Act, in suits for accounts, deficiency can be made up.

i2.593. We, therefore, recommend that section 26 should be revised as follows :
"26. Where—

(a) the amount or value of the subject-matter of any instrument chargeable with
ad velorem duty cannot be, er (in the case of an instroment executed before
the commencement of this Act) could not have been, ascertained at the date
of its execulion or first execution, and

(b) what is claimed under such instrument exceeds the highest amount or value
for which, if state] in an insStrument of the same description, the stamp actualily
used would, at the dare of such execution, have been sufficient.

the instrument sholl be deemed 10 be insufficiemly stamped as regards the excess and tle pro-
visions of section 35 shail accordingly apply in relation to the admission in evidence of the
instrument : '

Provided that for the purposes of such application of section 33, {0 such an instrument,
it shall be sufficient if the deficiency in the duty is peid, and no penalty shall be levied.

Provided jurther thal, in the case of the lease of a mine in which royalty or a share of
the produce is received as the rent or part of the rent, it shall be sufficient to have estimated
sech royalty or the value of such share, for the purpose of stamp-duty,— .

(a) when the lease has been granted by or on behalf of the Govermment, at such
) amount or value as the Collector may, having regard to all the circumstances
of the case, have estimated as likely to be payable by way of royalty or share

e the Government under the lease, o

{b) when the lease has heen granted by any other petson, at twenty thousand rupees.

a year; and the lease shall be deemed to be sufficiently stamped as regards the
whole amount of such royalty or share whatever it may be,

Provided also that, where procecdings have been taken in respect of an instrument
under section 31 or 41, the amount certified by the Collector shall be deemed to
be the slamp uctually used at the date of execution.

Recompmendacion.
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CHAPTER 13

FACTS TO BE STATED IN INSTRUMENTS—SECTIONS 27-28

13.1. Section 27 provides that the consideration (if any) and all other facts and circums-
tances affecting the chargeability of apy instrument with duty, or affecting the amouni of the
duty with which it is chargcable, shall be fully and truly. set forth therein. Failure to do so
is punishable, under another provision—section 64.2

What facts and circumsiances affect the chargeability of the instrument or the amount of -
the duty, depends on the ccheme as to the charge of duty and, in particular, on the article
applicable 1o the instruraent in relation to which the question arises. Confining ourselves o
instruments dealing with property, we may state that there are four possible alternatives which
could be thought of, for arriving et the amount of the duty chargeable, namely :—

{a) amount or value of the property as set forth in the instrument,? or its equivalent;®
{b) value of the property, but not confined to the value as set forth in the

mstrument ;*
(c) consideration as set forth in the instrument :°
(d} consideration for which the transter is made, e.g., rent®

13.2. Thus, the manner in which section 27 operates in relation to = particular instrument
largely depends on how the charging article is worded, that is to say, which of the various
alternatives enumerated abdve is taken as the governing criterion in the charging atticle. For
this reason, amendments made in section 27 by scme of the States cannot be commented upon
wnless the crterion adopied in the charging article is sought to be revised. In fact, it i the
charging article which wili be the principal subject for comsideration, and an amendment of
section 27 would really be consequential on the change to be made in the charging article,
In regard to section 27, therefore, the discussion will be confined to those amendments which

" can be considered independently of the chargmg articles.

13.3, In some States, an amendment has been made empowering the Registrar to hold
an inquiry. The Orissa? amendment iz an example. Section 47A (Orissa) reads—

“47-A. (1)} If the registering cfficer appointed uader the Indian Registration Act, 1908,
while registering any document relating to transfer of property, has reasons to believe that
the velue of the property or the consxderapon, as the case may be, has not beep trnly set
forth in the instrument, he may, after registesing such instrument, refer the same to the Collector
for determination of the valuz or consideration, as the case may be, and the proper duty

payable thereon.

(2} On receipt of a reference mnder sub-section (1), the Collector shall, gfter giving
the parties a reasonable opportunity of being heard and after holding an cnquiry in such
manter as may be prescribed by rules made under this Act, determine the value or considsration
and the duty as aforesaid and the deficient amount of duty, if any, shall be payable hy the

person lisble to pay the duty

1. Section 64 (1) {a),

2. B.G. Ariicles 12(a), 23, 31, 55, 58 and 64,
1. Article 13 (gifth

4. This is hypothetical.

4. Article 23 {(Conveyance},

6. E.G. Articles 35 and 63,
7 Sectiop 47A  inserted in Orissa by Orissa State Act, 1962 (35 of 1962), ss amended by Orissa Mt,. 1963 {11 -nf

1965),

112
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" ¥(2-A) The Collector may suo motu, within two years from the date of registraron of
any instrument nct alveady referred to him under sub-section (1), call for and cxamine the
instroment for the purpose of satistying himself as to the correciness of its value or consideration,
as the case may be, and the duty payable therson and i after such examination, he has reasons
to believe that the value or consideration has not been truly sei-forth in the istrument, he may
determine the vafue or consideration and the duty as aforesaid in accordance with the procedure
provided for in sub-section (2); and the deficient amount of duly, if any, shall be payable by
the person liable to pay the duty.

(3) Any person aggrieved by an order of the Collector vnder sub-section (2) or sub-
section (2-A) may, within thirty days from the date of the order, prcfer an appeal beforc (he
District Judge and all such appeals shall be heard and disposed of in such manner as may be

prescribed by rules made under this Act.”

13.4. In order to facilitate consideration of the question whether such an amendmemt Seo
should be recommended, it is desivable to examine the scope of section 27. The scope would *
be better understood if the following propositions are borne in mind : :

 {1) The revenue of the Government is protected by requiring the parties to make a
tre and full disclosure of all facts and circumstances having any bearing on the duty payable,
falling which they must suffer the consequences of their false and defective statements.

{2) I it be found that the vmission to state the valie of the property or the under valoa-
Hom wes intended to defraud the Government, then a prosecution would protect the Govern-
ment against the attempted fraud.?

{3) I[o determining whether a document is sufficiently stamped the document itself -as it
ltnds, and not any collateral circymsatnces whxch may be shown in eviderce, must be ]ooked

(4) For the purpose of stamp duty. the valuation given in the lnstrument (where the
value as set-forth is the test) would have to be accepted. If there was an. intentional under-
valaation, the fear of prusecution would protect the Government against the attempted fraud.
There is no provision in the law® authorising the Cellector to ascertain the value of the property
with a view to causing the instrument to be stamped with reference to the value ithus ascer-
migedf If a2 documeni—e.2, & mortgage-deed,—is gilemt regarding the consideration, or
if it does not set-forth the circumstances from which it could be gathered that how much stamp
duty is to be paid, then the Collector has no power to take any evidence to find ocut the considera®
tion, The only thing left for him is to prosscute the exscutant for not complying with the

provisions of secticn 27.8

v

13 5. In Himalaya House Co’s case,® jhe Supreme Court held :—

“Tt is true that in view of section 27 (of the Indian Stamp Act), the parties to a
document are required to set forth in the document fully and truly the comsidera-
tion {if any) and “all other facts and circumstances affecting the chargeability of
that document with the duty or the amount of the duty with which it is charge-
able. But a failire to comply with the requirements of that section is merely
punishable under section 64 of the Stamp Act. No prevision in the Stamp Ar.t
empowers the Revenue to make am mdependsnt inquiry of the value of
propesty wnveyed for ﬂttermmmg the duty chargeable.”

L@ ﬂmrd of Revenues, Madras v. K.R. Venkatargme Ayyar ALR. 1950 Madras 738.
{B) In re Venkarswamd, ATR, 1933 Mad. 941

Reamin Chetty v. Mohamed Chause and another, (18993 1.LR. 16 Cal. 435,

Exeept (or focal amendments—e.z. Orissa amendment.

In the mareer of Mubwmmed Muzafar Al ALR, 1922 All 82 () (F.B.]

Miran Baksh & athers v Comp; ATR, 195 Lah, &9,
&, Himaya House Co,, v C.CR.A., ALR. 1972 5.C. 899, 904, 905,
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After reviewing the High Court decisions, the Suprems Court observed :-—

“The legislatyre may have had good reasons for not empowering the Revenue to
make an independent inquiry as regards the valuation of the right soughi to be
assigned.”,

In this case, it was held that there was ne basis for holding that the consideration for the
jmpounded assignment deed, which had declared that there was no consideration, was the
total emount received bv the assignor under the agreemenis emtered into between him and the
persons to whom he had assigned certain rights in the flats, offices and shops in the building.
It was held that those persons had an independent right of their own, and that their rights
did not flow from the impounded assignment deed. [t was, therefore, held that the considera-

_tlon to be taken into account under atticle 23 {conveyancc) was nil, as the assignment deed

Hielf mentioned that there was ro consideration, and there was no intention to inoprporate
the other agreements into this deed which, therefore, could not be taken into account for the
purpese of caleulating the Juty on the impounded document,

13.6. In one Allahabad case, the Godavari Sugar Mills, being the owner of property
consigting of land, buildings and machinery, purported to sell these to the Somalya Organics
for a certain consideration. The sale-deced recited that the land and buildings were conveyed
for a certain amount X, while the balance represented the price of machinery, vehicles, stores
and other goods which were treated 85 movable items and the transfer of which had been
completed by manual defivery. The Advocate General, on behalf of the State, argyed that
the intention of the sale-deed was to transfer the entire properties of the Godavari Sugar Mills
and that the machinery, vehicles etc. were also transferred by the deed, and the value of these
properties too shovld be taken into account. The High Court did not accept this contzntion.
It held that the deed was intended to transfer onlv the property mentioned in Schedule A and
the buildings situated therein, and not the movable properties. The High Court observed “The
guthorities constituted under the Act have to adjudge the duty chargeable on a deed as pre-
sented by the executants. It is not permissible for them (o embark upon an enquiry as (@
what the intention of the parties was when executing the deed, and then to fix a duty oa such
items of property which in their opinion the parties contemplated to transfer. The fact that
the sale-deed comigine recitals in vespect of other transactions betwesn the parties would not
affect the duty, in case the deed which is sought to be registered does not affect transler of

these properties.”

Therefore, the addition of the balance amount represemting the price of the machinery,
vehicles ete. for purpose of caldulating the duty, was uncalled for. -

13.7. n earlier Madras decisions,? it had been held th at“the value of an instrument creat- -
ing & settlement of properties was the value set forth in the instrument, and not the market
value of the property. In a later decision,® the Madras High Court reviewed its carlier cases,
and said that ‘value’, unless the term in any enactment suggests the contrsry, must of course, -
mean the real value, the real value of property of the nature of land and howses boing ordinazily -
and not suitably estimated by determining what the property would fetch, if sold in the open
market. In other words, valug ordinarily meant ‘market valuc’. .

However, the High Court held that no machinery was set up in the Stamp Act for ascer;
taining the true value of the property or the consideration, as the case may be, and Ir would
Be clearly impracticable to cast the burder on the Registrar in each case to. ascertain whar the
true market value is. Siace the Registrar is not empowered to conduct an engquiry himself as
to the market value, the value must be set out in the document itself, : '

1. Somaiya Orgarics v. C.C.R. Authoriiy, ALR, 1972 All, 252
2. {a) Reference LLR. 7 Mad. 350.
" (h) Rerspce LL.R. § Mad. 451 (E.B)

(c) Reference LLR. 20 Mad. 2T. _
3. The Joint Secretary Board af Revanne, Madrasv. V.R Venksitarara, Ayvar, AR, 1950 Mad: 133 (B.).
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13.8. Although the Registrar cannot embark on an independent enquiry regarding the value Courses open to
of property, yet he has power, under section 36 of the Stamp Act, to refuse registration if the ! the  Registrar.
document is not duly stamped, from which it would follow that he can require the person seeking
registration to furnish the particulars required for the caleulation of the duty payable.

In other woerds, as the law stands,! wo courses are open when a document is sought

to be registered on an under-valuation. First of all, if the Registrar, either from his own informa-

. tion or otherwise, suspects that the valuation given is an under-valuation with intent to chest

the- Government of the legitimate duty, he can ask for particulars from the party and if satisfied

with its under-valuation, can refuse to rcgister the document ualess proper duty was paid,

Secondly, in cases where ihe document gets registered and the information is subsequently

received that the valeation shown is an uncler-valuation and that the legitimate stamp duty has

been intentionally evaded to defraud the State, it will be open to the Registrar to move for a
prosecution under section 27, read with section 64, Stamp Act.?

13.9. The quastion that arises is whether it s necessary to intreduce any amendment in the Change not
4w to empower the registering cfficer to hold a formal inquiry on the fines on which some "eccmmended.
States have done.’ On the one hand, it can be argued that the scope for evasion of stamp duty
should be checked by giving such a power. On the other hand, it should be remembered that
such an inguiry will prolong the proceedings for registration, and, while, in some cases, there
may be fruitful result, there might be many cases where the inquiry may result in nothing useful.

Having regard te the fact that there may be complications resulting from a provision for
elaborate inguirics on the lines of the Orissa amendment, we are not inclined to suggest such

amendment of the Stamp Act.

13.10. We may note that in our Questionnaire* a question was included on the subject. Section m_

UESHon was it these terms— Facts amd cir-
The questi put se _ p

“The question has been raised whether the Iaw should be amended to empower the register- t'?y’ my
ing officer to hold ar ingriry “on the question whether the consideration stated in the instru- rtna:: ;:t'mm in
ment was the true value ? Have you any soggestion in this regard ?°

The replies reveal a sharp difference of view. The important replies may be thus summarised.

(a) Cne State Governmsent® was of the view that the registering officer should be so
empowered. and that the stamp daty should be charged not on the considera-
tion but on the value of the property. Ore High Court? suggested that an inquiry
of the nature contemplated may be authorised.

{b) Some of the replies did not go so far. For example, one High Court Judge™ was
of the view that the decision of the registering officer in the propesed inquiry
should not be final.

One State Government? was opposed to giving any power to the registering officer te hold
an inquiry. That Government would merely like section 27 tc be amended to mcorpomte “in-
dudmg, where relevant the market value of the subject-matter”.

-One Union Territory Administration® saggested that in section 27, the words “as set forth
in the nstroment” should be deleted. Duty should be made chargeable on the market value, and

1. See In re- l’ﬁffcafswam: AR, 1953 Mad at P, 942
2. Om this point see  Mazhabrani, ATR. 1960 Pat, 470 and Sitaram, ALR. 1960 Pat. 210.

3, Pam 13.3., Stpra.
&, Q.33.

5, 8.No. 88,

6. 8. Mo. 108.

7. S.Ho. 90.

g, SNo. 122.

%, B.No. 100.
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not on the value set forth in the instrument. Fer determining the value of the property, however,
it would prefer rules to be made.

One Administration? would limit the powers of the registering officer to hold an inquiry
regarding the consideration, but it suggested that the property should be subject to valuation
by persans to be authorised by Government.

(c) Two District Judges®-? were opposed ta giving the Repistrar the power. They were of
the view that if necessary the Registrar should report to the Collector if he feels that the tmae
valpation has not been stated. They expressed an apprehension that an inquiry by the Registrar
would give chance to uwohealthy practices and would delay the transaction and would, therefore,
be undesirable. Registration should be made immediately, an inquiry may follow in due course
where necessary.

One State Government* was opposed to any inquiry by the Registrar.

" Two Bar Councils®-* were strongly opposed to the suggested change, and so also iz ome
Incorporated Law Society.” The Incorporated Law Society stated that a procedure of the nature
contemplated in the question would complicate, and thereby delay, the registration of the docu-
ment. One of the Bar Councils? pointed out thar if under-valuation is discovered which affects .
the amount of stamp, section 64 can always be invoked. However, it has sugpested that a section
such as section 47A of the Andhra Pradesh Stamp Act could be incorporated.

- We may state that we find considerable weight in some of the objections put forth
and are pot inclited to recommend any amendment,

13.11. So much as regards section 27. Accordiag to section 28(1), where a property has
been contracted to be sold or purchased for onc considerstion {ie. a consideration for the
whole of the transaction), ned is conveyed to the purchaser in separate parts by different instnr-
ments, then the consideration for each part as decided by the parties has to be set forth in the
instruments concerned respectively, and each of the said deeds is chargesble with ad valorem
duty in respect of the distinet considerations mentioned therein 9

For example, A contracts to sll o B tns property cousisting of a house and certain lands
adjoining to the house for Rs. 10,000 and, in terms of the contract, transfers it by two sepa-
rate sale deeds in respect of the house and lands for Rs. 7,000 and Rs. 3,000 respectively.
A is lawfully permitted to convey his property by iwo distinct deeds, provided the stamp duty
is paid on the deeds separately in proportion to the considerations which are distinctly  set
forth,

In a sense, this is a qualification to the geoeral rule in section 4 that, where several istru-
ments are employed for carrving on a transaction, then only the principal is chargeable.

13.12. Further, secording to section 28(2), where property contracted to be purchased

for one consideration by two or more persons jolntly. or by any person for himself and others, .
or wholly for others, is conveyed in parts by separate instruments to the persons by, ar for, yhom

the same was purchased, then the conveyance of each part of the property is chargestle with.ad:
vai‘arem duty in respect of the distinct part of the ocnsideration to be set forth in each instrygent
in respect of the portion of property comveyed, This akse secms to constitute a qualification to-

the general rule in section 4.

1, 8.No, 119

2-3. S.No. 90,

4, 5.No. 66.

56, 8.MNp. 74 3. Mo_ &1,
7. B.No. 6%

8. 8. No. 61,

9. Bection 23(I)
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13.13. Then also, under sub-section (3) of section 28, where a person. having coniracted
for the purchase of any property but not having obrained a2 conveyance thereof, confracts to
sell the zsame to any other person, and the properly is, in consequence, conveyed to the sub-
purchaser (by the original owner). then the conveyance has to be charged with an ad valorem
duty in respect of the consideration which the middleman has received from the sub-purchasex
In a Bombay case® under this sub-section, it was held that a purchaser from an official assignee in
insolvency, who has not iaken an actual conveyance, can also insist that the official assignee
stould cxecute the couveysnee in favour of his sub-purchaser. There is no reason why the pur-
chaser from the official assignee should be deprived of the benefit of section 28(3) of the Stamp -
Act.

13.14. Then, vader section 28(4), where an intermediary coniracts to sell property or any
part of it to any other person or persons, and the property s, in consequence, conveyed by the
otignal owner to the ultimate purchaser or purchasers, by means of different instruments, then
each of the said deeds of conveyance will be charpeable with ad valorem duty on the basis of
the comsideration received by the intermediary in respect of the particular part of the property
conveyed. The araount or value of the original consideration, as agreed between the original
owner and the intermediary, would be relevant only in respect of the conveyance of the residue,
if any, in favour of the intermediary 23 a purchaser ; and such deed would be chargeable with
ad volorem duly om the basis of the excess, if any, of the original consideration over the aggregate
of the considerations paid by the said sab-purchasers. But the duty on such last mentioned con-
veyance ghall in ne caze be less than one rupee.

13.15. Finally, under sub-section (5}, if a sub-purchaser takes an actual conveyance of the
interest of the’ infermediary, and the conveyance has been duly stamped with ad-vajorem duly
in respect of the consideration paid by the sub-purchaser, then any conveyance in his favour of
the same property will be chargesble with a duty on the basis of the consideration obisined by
the original seller. Where the duty paysble on this last mentioned conveyance exceeds five rupecs,
then the maximum duty chargeable therson will be oaly five mpees.

13.16. There is no conflict of decisions with regard to the section. The langnage may appear
to be involved. But the section bears very little practical importance. and may be left as it is.

1, Rahimiulla Lowji Dimari v. Officlal Asxigree, ALR, 1935 Bom. 340 (Besumont C.J. and Recgiekar 1.).

24 M of Law/17—-16 -



APPENDIX

STATE AMENDMENTS TO SECTION 27

In the U.P. sub-scction (2) has been added in section 27, the original section being num-
bered as sub-section (1), 1he new sub-section is as follows —

“(2) In ihe case of instrumenis reiating to immovable property chargeable wih an ad
valorem duty on the value of the property, and not on the value set forth, the instruments shall
fully and truly set forth the annuel land revenue in the case of revenue-paying land, the annual
rental or gross assets, if any, in the case of other immovable property, the local rates, munici-
pal or other taxes, if any, to which such property may be subject, and any other particulars
which may be preseribed by rules made under this Act.™

The Orissa amendment has been already referred to.?

Then, there is a Madras amendment whmh adds market value in sectmn 21, and subsntutes
that test in article 33, . :

The validity of the Madras amendment was challenged before the Madras High Cowt,
under articles 14 and 19(1Xf} of the Constitution, on the ground that this becanie a tax on pro-
perty.? The challenge failed.

The Act at issue was the Indian Stamp (Madras Amendment) Act, 1967, sections 8 and
10, which required thc mention of the “market value” in an instrument and provided for its
determination where 11 is suspected to be understood. The attack was based on the ground
that the duty under the amendment would fall not on the instrument, but on the market valpe
and market value was uncertain. It would, therefore, be unreasonable. -

The Hiph Court, however, held that the stamp duty even under the amended Act, was a
duty on an “instrument” as defined in the Stamp Act. The charge was on the instruroent, and
not on the amount or consideration indicated in the document, which was but & measure of, or
the basis for the computation of the extent of, liability to stamp duty and not on the market
value any more than on the consideration mentioped therein. The Court held that.®

PO the object of the amsndmg Act being fo avoid large-scale evasion of stamp duty,
it is not meant to be applied in 2 matter of fact fashion and in a haphazard way. Moarket value
itself, as we already mentiomed, is a changing factor and will depend on various circumstances
and matters relevant to the consideration. No exactitude. is. in the nature of things, poss'ble In
warking the Act, great caution should be teken in order that it may not work as an engine of
oppression. Having regard to the object of the Act, we are inclined to think that normally the -
consideration stated as the market value in a given instrument brought for registration should
be taken to be correct unless circumstances exist which suggest fraudulent evasion. Even in such
a case, we trust that dispates will not be raised in petty sums, Unless the difference is cansider-
able or sizable and it appears patent that the amount mentioned in the document is a gross’
under-value no disputation as to value is expected to be started.” .

The Couzt held that the amendment had not shifted the chargeable event from an instru-
ment to market value and the duty after the amending Act was still on the instrument, and 1hat
the amending Act was within the competence of the State Legislature.

1. 1P, Act. 18 of 1938.

2, See alo R an Act 16 of 1966,

3. Para 13.3 Supra.

4, The Stare of T.N. v. Chandrasekharam, (1973) 2. M.L.1. 89 (D.B.) (M.L.J. issae 26tk July, 1973).
5. The State of TN. v. Chondrarekharam, (1973 2 ML) 89 et 61 , 92,
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CHAPTER 14

LIABILITY AS REGARDS STAMP DUTY :

SECTIONS 29-30 AND SECTION 30A (NEW)

14.1. We now come to an important question—who is liable to pay the duty ? The matter is Inl:mdndbnlr- :

dealt with in the Act very indirectly or in a fragmentary manper. We shall first dispose of such
provisions as now exist, and then discuss the need for adding to them.

14.1A. Section 29 lays down that the onus of bearing the cxpenses of providing the proper Section 29—In-
stamp in the matter of particular instruments will, in the absence of an agreement to the contrary, troductory.
lie on the particular party or parties as specified therein.

The parties imter se¢ may, of course, enter into an agreement to the effect that the expenses
of stamp duty will be bome by & particalar party. Thus, where a deed contemplated that the
defendant should bear the costs incidental to the preparation of the deed of trust, the plaintiffs
were held to be entitled to claim the stamp duty paid by them?®. But disputes regarding payment of
stamp duty on deeds of transfer which were not an essential part of the contract, cannot affect
the completed apgreement already arrived at®

14.2. Section 29 is applicable only where the document is not produced before the court. Section  is not
Once the document has been produced before the court and tendered in evidence, the right of ;{_’P]”"i I’Iil" "m"
recovery of duty is only by virtue? of section 44, and not under section 29. In order to entitle
the - pﬁi'ntiﬂ? to recover under that section (section 44), the amount of the dufy must have been
inclisded in the costs at the time of passing the decrce; otherwise, he has no right to institute any
.proceedings in regerd - theretot.

. “i43. One peint concerning instruments of partition may be noted. Section 29(g) provides Instruments  of
that in ‘the absence of any agreement to the contrary. the expense of providing the proper stamp partidion,
is to be berne by the partics thereto, in proportion to their respective shares in the property com-
primedd iherein, or, when the partition is made in execution of ap order passed by a Revenye autho-
vity, -or:Civil Court or arbitrator, then in such proportion ag such authority court, or arbitratogs
directs. In the old Act also, section 29(e) declared that the expenses of providing proper stamp, {in
case of an instrument of partition) would be borne by the parties thereto in proportion to their res-
pechve shares in the property comprised in the instrument of partition. By the expression “parties
thereto”, unsed in the section, must be understood not merely the party or parties applying for parti-
tion, but the whole co-shareis who must necessarily be parties n the partition proceedings and
equally bear the proper stamp duty; because the effect of partition proceedmgs is that the: ptoperty
thamelyy fases its identity as o previously undivided property, and there is nothing unreasonable in
making: goy instrument of partition chargeable with stamp duty pertaining to the value of the
wheie e¥en though the division is limited. This was the decision in an Allahabad case®.

“

.44 I, the same case, Pearson J. observed, that n his opinion, the entire pmpert_v was
thc.uibgect matter of partition, and the stamp duty shoukd be caleulated upon its value and not
merely on the valuc of the portion assigned to the apphcant 'for partition: The portion assigned
to the applicant could only be separated and allotied to him in severally by o process which
dealt with the eniire property and separated and allotted the remainder of it to another party.

1. Dobson and Borlaw Ltd v. Bengal Spiming and Weavhg Co., (1897) IL.R. 21 Bom. 126, 136.
2, Jotnarain Ram Landia v, Surajmull Sagarmuli, A LR. 1949 P.C. 211, 215, 216

3, Panokals Reo V. Pemgande Numavaswomi, ALR, 1937 Mad 762, 764.

4, Panakala Rav. Perugonda Kumars wamd, AR, 1937 Mad. 763.

5. Reference by Boord of Revene (1880) LLLR. 2 Al 654, 664, 668 (per Sturart, C.I.}
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The opinion, he further said, appeared to be supported by the terms of clause () of section 29—
now section 29(g}—which provided that the stamp duty shall be payable, in the case of an
instrument of partition, not by the applicant for partition but by the parties thereto, and the other
co-sharers in the entire undivided property must be parties to the partition of it equelly with the
applicant for partition,—in proportion to their respective shares in the properiy comprised therein,
and it cannot be denied that the partition comprises the entire undivided property.’-2

14.5. The position regarding cases where the Government agrees to pay the duty and the effect
of that agreement on section 3, has been already considersd.®

The above resume does not show any need for change in section 29, As regards instruments
not mentioned in seciion 29, agreement usually governs the liability to bear expenses of stamps.
In the absence of material regarding commercial usage, we recommend no change in the
section. -

14.6. A very special case of ligbility to pay duty is deait with in the nexr section-—section ™
30. Under that section, any person receiving any money exceeding twenty rupees in amount, or
any bill of exchange, cheque or promissory note for an amount exceeding twenty rupees. or
receiving in satwfaction or part satisfaction of a debl any moveble property exceeding twenty
rupees in value, shali, on demand by the person paying or delivering such meney, bill, cheque
note or porperty, give a duly stamped receipt for the same,

Under the same section, any person receiving or taking credit for any premum or conside-
ration for any renewal of any contract of fire-insurance, shall, within one month after receiving or .
taking credit for such premium or consideration, give a duly stmped receipt for the same.

14.7. The penal provisions relevant to section 30 may be noted. Under section 65, if the
person concerned tefuscs or neglects to give the receipt when a demand has been made, a8
provided by section 30, he is punishable with fine which may extend to one hundired rupesst,
But the obligation to give a receipt arises under section 30 only when a demand is made.

Under section 62, whether & demand has been madé or not, if a receipt has been given, it
must be a duly stamped one®. An unstamped receipt renders the giver punishable with a fine
which may extend to five hundred rupees.

The offence under section 65 consists in not giving a properly stamped receipt: The oﬂmco
under section 62(1Xb} consists in- passing a receipt unstamped, whether one is demanded by the
payer or not

If a person required under section 30 to give a duly stamped receipt gives an unsuﬁped
receipt, (or a receipt not duly stamped), then he would be guilty of both the offences. i e und:,t
section 65 and under section 62.7

14.8. It should be noted that under section 30, it is only when a movable pmpcrly exuadm;' :
Rs. 20/- in value has been received in satisfaction of a debt (and a demand for receipt hes been
mede), that the questicn of granting a duly stamped receipt arises. The section has no application
where an fmmovable property exceeding Rs, 20/- in value iz made over by a debtar 0 a
creditor, in satigfaction of & pre-existing liability®.

14.9. Several kinds of receipts have, by the exemption in the Schedule or by notfication

> pader section 9, been exempted from the obhgatlon to stamp. A question which would arise i

whether even in such cases, the obligation to give a receipt imposed by scction 30 survives, A

Reference by BoardofRevm (18801 TL.R. 2 All 654,654, 667 {per Pearson J.)
Also see Reference under Stamp Act, Section 46 (139 LL.E, 15 Mad. 164 (F.B..
See discussion as to section 3.
. Section 65(a), Stamp Act,
. Section 62(1), Stamp Act,
Glrdbardas v. Emp., ALR. 1933 Hom. 452,
. (a) Girdhardes v. Bmparor A. 1. R. (1933), Bom. 462.
{b) Queen-Empress v. Khetiur Mekan, (1900). TLR. 27 Cal. 324
8. Emperor v. Sukhdas, ATR. 19312 Nag. 172.

Mo s
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similar question can arise where a receipt has been given, buot is unstamped because the situation
is ope where the exemption applies.

In an Allahabad case!, the document at igsue was a receipt signed by the payee in duplicate,
on the Post Office form, for money remitted by money otder. No stamp was put on it, as the
necessity for stamp was obviated by a notificaiion. The person who remitted the money thersafter
demanded from the payee a duly stamped receipt which should mention that the payment was re-
ceived on account of a certain specified debt. The payee refused to do so, and was presecuted and
convicted under section 65, The High Court set aside the conviction, and held that since a proper
receipt had been given to the Post Office which was an agent of the remitter, the remitter could mot
demand a second reccipt. Further, section 30 did not require the person receiving to specify the
particular purpose for which money was paid.

14.10. To avoid the recurrence of such controversies,—which could arise from the presert
wide provision-—it is desirable that the position should be clarificd. The object of the law of
stamps is to ensurc that duty is pald whera payable. The obligation requiring receipt is intended

merely for such cases. We, therefore, recommend the addition of the following exception to

section 30,

“Exception.—Nothing in this Section shall upply to cases—

-{8) wWhere the receipt, if given, would not require stamp, or

(b) where o receipr has been given but does not reguire stamp™.

'14.10A. We also recommend that the amount should be increased® to one hundred rupees,
for reasons which w2 shall indicate under Article 53.°

I14.11. At this stage, it becomes necessary to deal with one malter which is not adequately
dealt with in the Act. The question whether a person from whose possession a  document
comes before a public officer—section 33—and who does not pay the duty and penalty—section
35—can be cempulserily ordered to pay it by the Coliector—section 40¢1){b) and section
48—has led to a difference of views as to the scope and ambit of sections 40 and 48. We shall
revert to the matter when we consider section 48, but a few imporiant points may be referred
m- .

Section 48 provides that “all duties, penalties and other sums required to be paid under this
Chapter may be recovered by the Collector by distress and sale of the movable property of the
“person from whom the same are due™, or by any other process for the time being in force for
the recovery of the arrears of land-revenue.

As to the “person from whom the duty is due” within the meaning of section 48, the sec-
tio itself is silent, and the answer has to be sought from other provisions.

Unfortunately, the other provisions are also sketchy. As a result, there is considerable
obscurity in this respect, and the obscurity arises primarily from the fact that, excepting in a
very limited number of cases,® the Act does net give any ‘specific and comprehensive guidance
as to the person who is to be regarded as the one lable to pay stamp duiy.

14.12. The very ]}mlled mmber of cases specifically dealt with in this regard are contained
in—(i) section 19, which relates to bills and notes drawn out of India, (ii) section 29, which,
in the case of certain instruments, provides as to who shall bear the burden of proper stamp,
and (ifi) section 30, dealing with receipts.

1. Emp. v. Babn funel, (1907) LLR. 34 All. 192.
2. See discinsion as to Article 53, ifra.
3. Bections 19, 28 and 30,
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Section 29 is a somswhat general provision—though not exhaustive. And even that section
does not very clearly indicate whether it is 0 operafe us Detween the parties, or whether it is to
cperate also between the State on the onc hand, and the private party on the other hand, so as
ta be available for interpreting section 48.

In view of the obscurity and uncertainty as to the inter-retationship of section 29 and similar
sections on the one hand, and section 48 on the other hand, we are of the view that the matter
should be put beyond doubt, as it is neither in the interests of the State nor in the interests of
the citizen that liability to bear the tax should be left in doubt.

14.13. Our recommendation, in concrete terms,® is that the provisions of section 48 <hould
be enforceable—

(a) against persons who are liable by virtue of section 19, agrecment or section 29
or section 30, as the case may be; and :

(b) where none of the above-mentioned sections applies, then against the person
executing the document in question.

It may be mentioned that most replies to our Question? have agreed with the need for an
amendment on the above lines,

14.14. In the light of the above discussion, we recommend the insertion of a new section
on the following lines : — _ '

“30A. For the purposes of this Act, the person from whom duty on an instrument is
due is—
{a) the person liable under sections 19, 29 or 30, or under an agreement, or
(b) where clause (a) does not apply, the exccutant of the instrument”,

1. See discussion relating to section 48, iyfra.
2qQ. 5% {concerning sections 40 and 48),



CHAPTER 15

ADIUDICATION AS TO STAMPS—SECTIONS 31-32

15.1. The Act recognises that it is not always easy for the citizen to determine the precise pnirodustory.
category in which a particular instrument falls. To enable the citizen to seck official advice

in the matter, it has considered it proper to make suitabic provisions.

'15.2. The principal provision--section 31—enables a person to seck the determination of Section 31.
the Collector as to the proper stamp with which an instrument is chargeable. We need not go
into its details, since there is no serious controversy on the section.

There was, for some lime, some uncertainty as to wheather the Collector can impound an
instroment nnder section 33 when it is produced before him under section 31. The Supreme
Court> has now held, that when an executed instrument is submitted to the Collector under
soction 31 for adjudication as to the proper duty paysble on the instrument, thé Collsctor be-
comes “functus officio” as soon as he determines the duty payable on the instrument, and has
no aethority to impound the instrument under section 33 if the duty so determined i not
paid. S .

After careful consideration, we recommend that it should be accepted. The scheme of
the section, including its provision for taking evidence, makes it desirable that the party present-
ing be heard. . It is only fair that the party preseuting be heard, so that the Collector may be
able to decide with a full knowledge of the facts. The principal object of the law ought to be
to encourage correct orders. Whether or not there is a lie, this would appear® to be a wise
wurse. '

] 15 3. In a Madras Case, it was held that the Collector’s determination (under section 31)
3% to stamp duty paysble ou an instrument wonld be final and conclusive only in cases where
tbﬁ Collecter followed up his order under section 31 by a relative endorsement on the instru-
meat itself under section 32 to the effect that proper duty had been fully paid, or in cases where
he hed expressed the opinion that no duty was payable and made an endorsement fo that effect ’

. pm the. instrument itself. Where, however, the Collegtor had not certified by epdorsemnent on
‘the ‘instrument either in terms of section 32(1) or in terms of section 32(2), his adjudication as
to stamp duty on the instrument brought before him under section 31 could not be a bar to an
examination by the cther Aulhormeq competent vader the Act of the questmn of proper qtamp

duty .
#5184, Under scetion 32, the Collector may make any endorsement of stamyp duty on an
instrument brought before him under section 31. The general view is that an endorsement made

9n an instrument by the Collector under section 32 i3 final, and cannot be questioned by a
"ol court ~—even if it was erroneous or was made out of time.*

15.5. We have received a suggestion® that the Collector should specify the article of the 4 oa  for -
$elitifule under which he calculates the duty, it having been said that this will facilitate registra- -
fish! of the document. We accept the suggestion. Though the Collector’s decision will not be m
lﬂtig as to the nature of the instrument on the reglstering authunty, it witt be convcmant if

'_R mtes what the Collector decides.

=-1,.,qnmmmofu.= V. R.A. Khan, AJR. 1961 5.C. 747; [l%!)lﬁ,.C.R 97.
2. Sgggestion of Incorporated Law Society, Caleutta, ncoepled. -
3. Chief Coniralling Revenve Authority, Board of Reverure Madrar V Dr. K. Mamum.r}m Rai, (197a) 2 ML, 279

- 3. (8) Muwrgayra V. Bajgopal ALR. 1942 Mad. 381 ; ) .

D) Firm Parasram Hivfi ¥. Firm Parasvam, ALR. 1926 Sind 25 |
&) Tukaram ¥V, Songii, 10 Ind, Cases 702,
3. Suggestion of the Incorporated Law Society of Calcutta (in raply to our Questionaaire).
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CHAPTER 16
INSTRUMENTS NOT DULY STAMPED—IMPOUNDING BY PUBLIC OFFICERS

SECTIONS 33-34

Section 33, - 16.1. Section 33 requires persons in charge of public offices to impound unstamped doci-
ments produced before them, or coming before them in -the performance of public functions.
The object of the section is to prevent the parties from withdrawing instruments produccd by
them, when h » found that stamp duty and penalty have to be paid on the instruments.

The section reads—

Examination and “33. (1) Every person having by law or consent of parties authority to receive evi-

Impounding dence, and every person in charge of a public office, except an officer of police,

of insttummnts. before whom any instrvment, chargeable, in his opinion, with duty, is produced
or comes in the performance of his functions, shall, if it appears to him that such
mstrument is not duly stemped, impound the same.

(2) For that purpose every such person shall examine every instrument so charge-
able and so produced or coming before him, in order to ascertzin whether it is
stamped with a stamp of the value and description required by the law in
force in India when such instrument was executed or first executed @

Provided that—

{(2) nothing herein contained shall be deemed to requirc any Magistrate or Judge of
Criminal Court to examine or impound, ¥ he does not think fit so to do, koy
instrument coming before him: in the course of any proceeding other than & pro-
ceeding under Chapter XII or Chapter XXXVI of the Code of Criminal Proce-
dure, 1868 ;

(b) in the case of a Judge of a High Court, the duty of examining and imposnding
any instrument under this section may be delegated to such officer as the Court
appoints in this behalf. . :

(3) For the purposes of this section, in cases of doubt.—

(a) the State Government may determine what offices shall be desmed to be public
offices ; and '

(b) the State Government may determine who shall be deemed to be persons .
in charge of public offices. : '

Whethar - 16.2. Several questions have arisen on the section. The first question is this : Is it neggasary

ment should be that the document of transfer which can be impounded under this section is valid in low 7. There

vakd in W, P o o difference of opinion between the Madras High Cour! and the Andhra Pradesh; High |
Court,? in regard to the question whether the document should be valid in law. A foll Bonch of
the Madras High Court® was dealing with an unaitested and uvaregistered document dated
22-3-1948, one of the clauses of which was construed as creating a mortgage over the borréwer’s
Aoating assets etc. ' o ;

1. Crompton Engineering Co. V. C.C. Rev Authority, ALR. 1953 Mad. 764, 7 21 (Rajamagdar, CJ,
Rajgopalin and Venkatararan Asyer 11, ed. 764, 765, paca o, O,

2, Hazrami Cangaram V. Kamlebai 4. LR. 1968 AP, 23 (FB.} (5 Judges), irfia.
3, Cromion Engincering Co. V C.C. Rev. Authorizy. ALR. 1953 Mad. T64,766, para 11 (F.B.).
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In deciding the question whether this document was a mortgage deed. the full Beach held
that the transfer provided in section 2¢17) of the Stamp Act is a ‘transfer’ which is valid in law,
and there can be no transfer by way morigage uniess the requirements of section 59 of the
Transfer of Property Act are satisfied. Where the specified immovable property is worth Rs. 100
or upwards, a document purporting to be a mortgage deed of such property requires atiestation
and registration. Where it is neither atfested nor registered, it is not Hiable to stamp duty. The
Cour! pointed out that the documen: was ueither attested nor registered, and the impounding
sytharity conld not have enforced repistration, and that, in eny case, it could not curg the
failore to attest, which by itsclf was esough to invalidate the document as an instrument of
mortgype. Tt further held, that the document might be ap “instrument”. but it was not am
ptrument chargeable with duty as a “mortgage-deed” as defined in section 2(17) of the Stamp
Act. The very difference between the definition of “instrament” in section 2(14) end the
definition of “mortgage feed” in section 2(17) showed thet the transfer must be valid in law.
To make a document ligble to0 qtamp doty as a morigage, it iz not emough if the document
purportz to effect a transfer. It must “transfer”.

16.3. The Andhra Pradesh High Court! has, however, disagreed with the view of the Madras
Righ Conrt, and held that there is ne warrant for the importaticn of the requirements of either
the Transfer of Property Act or the Registration Act, in construing documents or instruments
under the Stamp Act, as the Stamp Act itself specifically defines the terms used therein. Further,
to hold that an instrument must be a valid one under law before it ix lable to stamp duty, will
be 40 dgnore the Tequirements of the definition and to make them otiose. In that case, the docu-
ment was an unregistered mortgage deed. The High Court held that it was chargeable to duty. If
the document was to require Tegistration for its legal validity before it can be considered whether
it is liable to stamp duty or not, then the Registrar cannot impound it before registration though
tws 18 slethorised to impound it under section 33 read with section 35 of the Stamp Act. If an
Tomenment is not duly stamped, then it camnot be repistered or received in evidence, The
deligitions in the Act and the terms of every section of the Act indicate clearly that an mstrument
nead not be valid in law or meet the requirements of law as 8 valid document, hefore it 1a
chargeable to stamp duiy under the Act

16.4. In our view, it is desirable to seitle this conflict. The Aadhra view is, in our Regommendation
opinion, more persuasive, and should be adopted. There is no reason why Hability to stamp
daty ‘should depend on the validity of a document. That Is an extrancouvs and irrelevant consi-
deration. A suitable Explanation incorporating the Andhra Pradesh view should be inserted,
and we recommend accordingly.

-t

'_ﬂ'c may mention that the suggested amendment has been fevoured by most of the replies
to tmir Questionnaire.? N

16.5. There is another maiter pertaining to section 33, which has proved to be controvessial. () powar of "
Ip a Full Bench decision of the Madhya Pradesh High ,Court Y the majority were of the opinjog rlaﬂm officer
that after the registration of a document, the registering guthority has np power to hold an d %
enquiry regarding the value of the property covered by the fleed and to call upon the executant uader Section 33
to pay the deficit stamp duty. The minority, however, took 2 contrary view. According fo _
the majority, the power to impound an instrument vgder pection 33(1) cap be exercised omly
when the instrument is produced before the registermg ap!]lmtles in the performance of sthelr
fomigtions— tha* is, oaly so long as the function is Jot pgr[nmied or cpmpleted 293 net afterwargs.
As eoget as the registering officer registers a document pmted to him for te,gl,stratbn, the
funetin in the performance of which the document was produced before him is over; and e
becomeés ‘functes officic’, and has no power under section 33 to impound the instrument.

L. Hasrami Gangaram v. Kamiahal ALR. 1963 AP, 213 (F.B) (5 Judges).
2. Question 40 . |

). Kamal Chant v, State of M.P., ALR. 1966 M. P, 20 (F B 22, 23, Dara 3, 11, 17, (F B}
24 M of Law/T7T—17
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16.6. This was the majority view. But Golwalker J. dissented from the majority opinion.
He observed! that the expression ‘Tunctus officio’ means haviog fulfilled the function, having
discharged the duty, having discharged the office, or accomplished the purpose and, therefore,
cf no further force or authority. The sole funciion of the registering authority s fo receive an
instrument when duly presented as tequired by the Registration Aci, and to prooeed to register
the same in the manner provided therein. It is true that after presentation of the instrument
before the registering authority, it can examine the same and see whether it is duly stamped
ar not, and, if it is not duly stamped, defer its registration till it is impounded and either validated
in that respect or certified as duly stamped by the authority concerned. This examination of
the instrument, however, would not have been a part of ils statwrory functions under the Regis-
tration Act. Moreover, the insufficicncy of stamp duty paid on an instrument is not one of the..
bars to registration provided in the Registration Act. An instrument not duly stamped can
be validly rcgistered under the Registration Act. The registration of the instrument is not'_
affected by the infirmity in the matter of stamp duty, or by any other infirmity not ousting
\he jurisdiction of the registering authority. Thus, since the invalidity or unsufficiency in the -
imatter of stamp duiy on any instrument has no bearing one way or the other on the function
of the registering authority, it cannot be said that the registering authority, becomes ‘functus
officio’ as soon as it registers the instrument. It is true that under rule 4 of the Rules framed
under section 69 of the Registration Act, the registering authority shall examine the instrument
with a vicw to sceing if ir is duly stamped or not, bu: the very fact that the Act itsclf lays
dowz no such provision, and does not debar the registering authority from registering the
instrument not duly stamped, rather supports the view that it is not by way of any furction
or part of function which the registering authority as such performs under the Registration Act.
Mareover, there was no question of any authority bemg ‘functus officio’”,

16.7. 1t is, with due respect to the minority view in the Madhya Pradesh case, suggested that
this view is wrong. If it is not part of the registering officers’ legal duty to see that the document
is duly stamped, then it would not be proper for him to- impound the document in any case.
The minocrity view is not, therefore, logical. The point is that once the registering officer has
registered the instrument, his function {of regisiration) is over, and that is all that the majotity
view emphasises. Practical considerations, also support the majority view. We think that the
section should be amended to clarify the position.

We may mention that the suggested amendment has been favoured by mest of the replies to
our Questionnaire.®

16.8. Another puint concerns the exception in sub-section (1) for officers of police. The
question may be considered whether this exception should not be extended also to other officers -
connected with the mvestngatmn of offences. Such cxtension appears to be desirable, because-
uinder the present provision, impounding of the document is obligatory on the persons ‘mentioned
in the section, and the section leaves no option in this respect.? The result is that a law entorce—
ment officer—-e.g., 2 Customs Inspector—is also burdened with this duty, with the consequEnce
that his ordinary work of investigation might suffer. There is no reason why such officers shonld
nut be treated on the same footing as police officers, in this contexl We recommend _such,
amendment, which is favoured by the replies also.t o

16.9. The word “produced” in the section has also come up for consideration. K has been
emphasised that it is not sufficient for the purposes of the section that the document shoutd some—
how be produced or come before a public officer. Tn order that this section may Apply, :t is
essential that it should be prodaced ~or come before the public officer .. . 1he
performance of his functions; and a mere production in compliance with an lllcgal demand wiIl

{. Kama! Chand v. Siote of M’P AIR 1966 M.P. 20 to 23,
2. Question 41.

A, Pyarels! v, Sukandram, ALR. 1926 Aﬂahabad 478,

4, Question, 49.
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not confer authority on him to take action under the section! A regisirar requiring the
pioduction of a document vn the ground that it is not duly stamped, after it has been registered
and delivered to the party concerned, cannot be said to be acting “in the performance of his
functions.” A Full Bench of the Lahore High Court® has held that a document ordered to be
“returned because it is not proved, can ne longer be considered to be part of the judicial record,
and cannot, therclore, properly come beforc the court again in the performance of its functions,

and cannot be impounded.

16.10 The word ‘produced’ has a technical meaning, and means either produced in response
to a summons, or produced voluntarily for some judicial purpose A document which falls acet-
dentally or incidentally into a judge’s hand, cannot be said to be “produced”. In a Madras case,!
it was reiterated that a mere handing over of a document, even if it is as a result of a summons
from the court, canoot be said to be ‘production’. There must be volition on the part of the
person bringing it to the court, t0 use it for some purpose.

These points of detail, however, do not call for an amendment of the section, as the
position with reference to the meaning of ‘produced’ is fairly clean. '

16.11. A verbal point may new be mentiened. There is, in section 33(2), proviso (a),
a reference to procesdings under Chapter 12 or Chapter 36 of the Code of Criminal Procedure,

1898,

Chapter 12 of that Code related to dispnies as to immovable property, and Chapter 36
relatect to muintenance of wives and children. The Code of 1898 has now been repealed and
_geenacted in the Code of 1974, It is, therefore, nccessary to substitute reference to the
corresponding chaplers of the Code of 1974 in section 33(2), Proviso (a) accordingly  we
recommend that section 33(2), Proviso (a) shonld be amended so as to refer to Chapter
‘9 and sections 145 10 148 of the Code of 1974, which now deal with the two matters mentioned

above.
©* 16.12. There is an imporiant question pertaining to section 33(3}. Under that sub-
section, the State Goverpment has the power to determine, in case of doubt, (a) what are public

offices, and (b) who are dcemed to be persons in charge of public offices. The power given
1o the State Government js not limited to State Government offices, and includes even Central

‘Government offices. The question is whether this is proper.

The point will be appreciated if the history of the sub-section is cousidered. As originally
enacted in 1899, section 33(3) read as follows : C ‘
-7 *(3) For the purposes of this section, in cases of doubt,f

{(a) the Governor-General-in-Counc{ may determine what offices shall be deemed to
be public offices; and

{v) Section 33 ()

Proviso (a}—
(References  to
Chapiers of
the Code of
Cr. PCYH

{vi) Section 3N
Pawer to declars
public olliom.

(b) the local government may determine who shall be decémed fo be persons in charge -

of public offices.”

By the Adaptation Order of 1937, in clause (a), the words “the collecting . government”
were substituted, and in clause (b} also.the words “the colledting government” were substituted.
A defimition of “collecting governmient” was inserted by the same Adaptation Order, as section
2(12A). By the Adaptation Order of 1950, the words “the State Government” were substituted
in place of the words “collective. government” in both the clauses and the definition ‘of “collecting
government” omitted. The power is now vested fn the State Government in both cases. '

- 1.'¢a) Thakar Das v, Emperor, ALR. 1932 Lah. 495 {3.8.)
. (b} Callector Akmedabad v. Rembhan, A.LR. 1930 Bom. 392 (F.R)
@ Uram Chamd v. Paramand, A TR. 1942 Lah, 263, o
2. Puran Chand w. Emperer, A LR. 1942 Lah, 257. i -
3. In re Naravandas Nathuram, AJLR 1943 Nag. 97,
4, S. Ramgaraly v. D.5. Raweshani ATR. 1953 Mad, 698,
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16.13. The question to be considered i whether the power to determine what offices shall
be deemed to be public offices should be left to the State Government even in cascs where the
public office is conpmected with, or undér the control of, the Central Government, It wouid
appear that in 1937 ell functions of the Central Government under or in relation to section 33
were entrusted to provincial governments by ths Government of Indiat. Apparentily, in view '
of this delegation already made in 1937, it was, in 1950, considered proper to substitute *‘State

Government” in both the clauses.

However, it must be stated that the provision as it now stands cannot escape criticism,
because, in the case of an office having an apparent connection with the Central Goverament, it
is ancmalpus that the State Government should determine whether it is or it is not. a “paldic
office”. If, for example, a question arises whether a person holding an election undet a Centeal
Act is oris not holding a public office, the question should be decided by the Centeal Goveramsent
and net by the State Government. In this connection, it may be noted that in 1920, when clewse
(a) gave the power to.the Governor-General-in-Council, the question whether the office of a
returning officer appointed for the purposes of an election to a lcgislative body constitated under
the Government of India Act arose, the daling that it was not a public office within section 33(3)
was given by the Government of India.® If a similar question arises today, the decision will have
to be given by the State Government,—which is not a very satisfactory position, Moreover,
conflicting decisions may be given by different State Governments in respect of the same office.

16.14 In view of what is stated above, we are of the view that Lhe provision in clauses (a)
and (b) should be revised so as to substitute the expression “appropriate governmem™ for
“State Government”. The expression “appeopriate government” could, for this purpose, f¢ =
defined that it means the Central Goverhment ia relation to offices whose expenses are’ paid frem
the Consolidated Fund of India, and the State Government in other cases,

We may mention that the suggested amendnrent has been favoured b} most of the te.phes
to our Questionnaire.® .

16.15. There has been a sugpestion to amend the section to confer powerst on Stamp
Auditors for impounding documents of local autherities. We have considered it carefully, but
are waable to accept it.  Stamp Auditors of Corporations should exercise their functions befere
execution. 1f the Stamp Auditor is an officer of the Administration, and if the document is
“produced”, the case is covered by section 33, After impounding, he can then take action undes
section 38(2), The Corporation (if an executant), can also be prosscuted, in case there is
found to be a debiciency and if the other conditions for penal lishility are satisfied.

On the other hand, if the Stamp Auditor is a Corporation Officer, then the suggesﬁon cannot
be accepted, since the Corporatioh is itself ® parrty. It may alse be stated that in -doubtiul
cases, section 31 can be resorted to. :

16.16. In the light of the above d:scusmon we recommend that section 33 should be revised
as follows :— .

“33. (1) Every person having bv law or consent of parties authority to receive evidence,
and every person in charge of a public office, except an officer of police or &y otler dfficer
empowered by law 1o investigate offences, befott whom any instrument, chinrgexble, in his ‘opidon,
with duty, is produced of comées in the pefformante of his fonctions, shall, if it:pppime to
him that such instrument is not duly stamied; itponnd the seme, whether or Hot rn‘re mm
is valid in law. '

(2} For that purpose every such person shall examine every instrument so charﬁab‘h
and so produced or coming before him, in order to ascertain whether it is shmpllﬂ ﬂtb 8

I. Goveroment ©f [ndia, Finance Department (Contral Revinues) Nbllﬂcalion No. 9 dased 13'lh NM 1937
2. Government of India, Finance Department Notiflcation No. 2962 Fdated 19th November, 1920, .

3. Quiestion 43.
4. Supgestion of the Delhi Administration.
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stamp of the value and description required by the law in force when such instrument was
executed or first executed :

Provided that-— —
(a) nothing herein comtained shall be deemed to require any Magistrate or Judge of
a Criminal Court to examine or impound, if he does not think fit so to do, any
instrument coming before him in the course of any proceeding other than a
proceeding under Chapter TX or sections 145 10 148 of the Code of Criminal
Procedure, 1973 ;

{b) in the case of 2 Judge of 2 High Court, the duty of examining and impounrding

any -instrament wnder this secfion may be delegated to such officer as the Court
appeints in this behalf ,

(¢c) motfring herein contcined Shall apply to any registering uﬁ‘z‘ber aﬁer registration.
(3) For the purposes of this section, in cases of doubt, the appropriate Government may
determine—
{a) what offices shall be deemed to be public offices ; and
ib) who shall be deemed to be persons in charge of public offices.
Explanation—fn this section, “appropriate Goveramen” means-—

{1y in relation to offices the expenses whereof gre paid o of the Consolidated
Fund of India, the Central Government, and

{ii} in relarion 1o other offices, the State Government.”

16.17. Section 34 contains a special provision as to unstamped recﬂpts in the following
terms :

. “Where any receipt chargesble with a duty not exceeding ten naya paise is tendered to or
pm& before nny officer unstamped in the course of the audit of any public account such
wier may in his discretion, instead of :mpaundmg the mstrumerrt require 2 duly stamped receipt
to be sibstituted therefor”,

The section provides an alternative to impounding,

The staternent of objects and reasons said :

“This section has been added, because under the present law {Act | of 1879} an audit
officer of public accouuts, before whom an unstamped receipt is produced, must impound the
instfuwinent, and has no power o require the substitution of a duly stamped receipt”.

Thus, fenclptsl charpeable with duly~ are governed by this section,
Tﬁe section needs no changc There is hardly any casc—law on the secucn

1. mt af Objects and Reasons to the 1874 Bill.
T 2. Settion 2(6) section 2 {23) and article 53,

Section
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Section a5,

Proviso {a}.

CHAPTER 17
ACTION UPON INSTRUMENTS NOT DULY $TAMPED--SECTIONS 35 TO 37

17.1. With reference 0 “Jostruments not duly stamped” we have discussed one set of
provisions. With section 35 begins another important group of provisions also concerned with
such imstruments, They regulate the use of such instruments in evidemce or “acting npon”

them by public officers.

17.2. The princinpal provision is contained in section 35, prohibiting the admission in
evidence of an unstamped document. as also “acting” oo such document or its anthentication
or registration, where the document is required by law to be stamped and is not stamped or
is not sufficiently stamped. This rigid provision is subject to certain exceptions, contained in
the pravizo to the section.

17.2A. The proviso has several clauses but the wmost important is clause (a), which
reads— - .

*(a) any such instrument not being an instrument chargeable with a duty not exceed-
ing ten naya paise only, or a bill of exchange or promissory note, shall, subject
to all just exceptions, be admitted in evidence on payment “of the duty with
which the same is chargeable, or, in the case of an instrument insuflicienty
stamped, of the amount required to make up such duty, together with a penalty
of five rupees, or, when ten times the amount of the proper duty or deficient
portion thereof exceeds five rupees, of a sum equal to ‘ten times such duty
or portien.” ' : o

17.3. Thus, while the payment of penalty under the proviso relieves a document from the
prohibition imposed by the main paragraph, the relaxation under the proviso is aot applicable
to certain instruments. The basic question to be considered is whether. in the case of those
instraments, there is need to continue the present rigid provision. The instruments in guestion
are— ' ,

(i) any instrument chargeable with a duty not exceeding ten naya paise cnly (but
not incloding a receipt);? . ' '
(i) bill of exchange or promiissory note.

17.4. Taking up, first, the instruments” chargeable with duty not exceeding 10 paise, the -
possible reason fer the rigid attitude adopied by the legislature in respect of these instruments
could be that the duty is so negligible that an infraction of the law is considered as deserving
of no sympathy. While there may be some force in this reasoning, we must also note that

“in practice the rigid provision leads to hardship. It excludes from evidence documents f¢levant

to the case, or even malerigl to the case, merely on considerations ‘of revenne:. The executant
of the document might have failed o affix the stamp because of ighorance of law, misconstruc-
tion of the relevant provision of the Stamp Act, difficulty in purchasing stamp, snd 5o on-—
al] factors which de not show an infent to evade the law. Moreover, it is one thing to:levy a
penalty, and another to exclude a document from evidence by a categorical provision admitting,

of no relaxation. .

17.5. It should also be pointed out that the legislature has aiready recognised the hardship
in the case of receipts, and allowed them to be admitted in evidence,? in certain limited circams-
tances, even though they were chargeable® with a duty of ten paise.

1. As to receipts, see section 33, provisa (b).

2. Section 35, Proviso (b
3. Article 53 (before amendment of 1976).
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17.8. In our view, it is desirable lhat the exception in regard ic documents chargeable
with a duty ot exceeding 10 naya paise shauld be removed from section 35, proviso. clause (a).
We had included a specific quesiion on the subject, and we may add that most replics o our
Ouestionnaire favour such an amendment.?

17.7. In fact, long before we issued our Questionmaire, scveral suggestions were made for
redwcing the stringency of section 35. Tt was, for example, sialed in one suggestion that the
prohibition as regards instruments chargeable with a duty of onc anna or half an anna only
or a bill of exchange or a promissory note had resulted in great hardship to people in India,
who are totally unacquainted with the tcchnicalities of the Law Merchant in England. It was
stated that the stamp duty pavable on other documents, which are made admissible on payment
of penalty under this Ack, is many times greater than the stamp duty on the promissory notes
and other documents referred to in section 35. Alse, the number of documents of the former
class is on a par with, if not greater than, that of pronotes. Yet, when the former class of
“documents is made admissible on payment of penalty, the latter are totally prohibited from
admission in evidence cven on payment of any amount as penalty. The argument that it is an
effective check on evasion of stamp duty equally applies to the latter class of documents as
wel. Thus, this distinction does not appear to be fair. Whatever might be the state of
circumstances in the commercial world at the time of passing of the Act, it can confidently be
said -that, with the advent of banking - facilities, - prorotes, a3 eans -of negotiation,
have become otigse and scarce in the commercial circles while they have become
the common instrument of transaction amongst jgnorant. villagers. It was, therefore, suggested
that proviso (a) to section 35 should be amended by deleting the words “not being an instru-

ment chargeable with a duty of one anna or balf an anna only, or -a bill of exchange or

pronmsory note.”*

\'IEWS
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It was stated in another suggestion® that the pmwse (&) to section 35 should be suitably '

amended for admlttmg promissoty notes in evidence on payment of the proper stamp duty

and penalty, since expericnce had shewn that in several genuine cases in which thers was not

the least intention to evade duty, the unstzemped promissory notes had been excluded from
evidence much to the hardship of the party.

There was vet ancther supgestion to the effect that the exception for bills and pronotes
shouldl be deleted’. A similar suggestion® was made by a fudiclal officer that section 35, which
affetis negetiable instruments, should be amended in such a way that a suit on an unstamped
promissory note can also lic on payment of due penalty. .

17.8. in view of what is stated above, we recommend that the excepuon regarding mstru—
MEnts- chargeublc upto 10 paise should be deleted from scctmn 33, proviso (a).

 17.8A. We now discuss that part of proviso (a) to sestion 35 which excludes promissory
notes and bills of exchange. This had a counterpart in section 34 of the Stamp Act, 1879
(bat not in the earlier laws relating to stamp duties}. The provision seems to have heen bor-
rowed from the English Act. In England,* a promissory- mote or hill of exchange cannot be
sued ‘upon. it unstamped. In 1961, the Stamp duty on these instruments was s;mp]tﬁed in
Englasd,” but the above position remains unaltered.

17.9. English text books do not give any gmidance as to why prummgory-nntes and bills
of sxchange bave been selected for this harsh treatment. " One can think of a possnble reason,

1, €. &
© 9. Fie No. F. 34)y37T-L.C1 (regarding  Revision of Stamp | Act),
of Ancdhra Pradesh).

3, File No. F. 2{(#4) /57-L.CI{ Vol, [, 5.No. 37, (Law Depaﬂmnnt, Government of Drissa).

4, Sub-Registrar, P.Q. Sikandra Road, Aligarh District (File No. F. HHS5-LC. L Yol I, Page 22).
5. Shel H.B. Vaishnay, Asstt, Judge, Porbandar (File No. F. 3{4) /57 L.C. L, Vol. I, Page 45).

6. Section 31 (1), Stamp Act, 1891 (Eng.), Which overrides, section 14(4) of the same Act.

7. See discussion relating to articles 13 and 49,

Pages No. 7E-79 (Law-Departm_c-;l_l._.qut.
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namely, that these instruments are negotiable and pass quickly from hand to hand, thereby
facilitating a successively large number of transactions. Assuming that this argumsnt is sound,
should the law go to the extent of rfolafly barring the reception in evidence of the instruments ?
After all, the Iaw relating to stamp duties is concerned with revenue. The object of section 33
is Lo ensure effective realisation of the duty. The sanction need not be made drastic than
is necessary. The object of realising the duty can be equally effectively achieved by levying a
penalty. The hardship caused to the citizen by non-reception of the instrument is entirely
unnecessary.

17.10, There is sufficient justifcation for modifying this part of section 35 also. There
have been suggestions also to modify the regour of section 35, in relation to bills and pro-notes,
and the matter requires Lo be considered.

17.11. Even if pro-notes and bills can be- justifiably picked out for a specially rigd
provision, one should also weigh the inconvenmience caused to small traders as well:-as to
nationalised banks who advance money against pro-notes.

Another aspect of the matter, which may be relevant in this connection, is that total cixciu-
sion from evidence encourages dishonest defences. With the main security for the debt rendered
pseless, the debtor is induced 1o deny the debt itself. )

17.12. We may add that most replies! to omr Questionnaire favour a change on the lines
discussed above.

17.13. A few reported cases illustrating the practical working of this past of the sagtion
show, that (i) the present provision has been criticised as causing undue hardship, and (ii) to
avoid undue hardship, courts are sometimes driven to construing the docurient as not falling
within the category of “pronote”, and (iil) in many cases it is always a matter of difficulty to
decide whether a document is or is not a pronote, :

17.14. In a Madras case,® for example, Schwabe C.J. and Ramesam J. held : “The
question is whether or not (2 particular; dogument) is an acknowledgement within the definition
of ‘acknowledgement’ in the Stamp Act, for ¥ it is, it has 1o be stamped, and if it is nor stamgped,
it cannot be admitted in cvidence and in such a case the legislature has thought fit to impese
what to my mind is an appalling penalty of the plaintiff losing his ¢laim altogether, hecsuse
there is no penalty provided by the payment of which to Government, the document can be
admitted. Perhaps, in view of this provision, the draftsman of the Schedule has so wortded it
that it has left many leopholss, and given rise to a conflict of judicial opimion whten it comes 16
interpretation, The words are ‘acknowledgement of a debt, exceeding Rs. 20 in amount or vahee,
written or signed by or on behalf of a debtor in order to supply evidence of such debt’, The
first question that erises is whether any: particular document is given to supply evidpnee of the
delat. : A :

17.15. In another Madras oase,® the :question was whether a person who ladlest prow
on a promissoty note can sue 4o recover the debt aparr from the mote, when e ;poms. B
inadmissible in evidence, owing to a defect in the stamping. . Conmsel for the coaditons ki
that the principle which applied in England—that the credit is a different cause of actigy from
the promissory note—should be held applicable in Indis, and that section 91 of the Ryidence -
Act was no bar to the action on the loan. As to this, the Chief Justice cbserved,* “Yhere
is 10 statutory provision in England. as section 91 of the Indian Evidence Act here.. In Englasd, =
they strain the common law rule of evidence to get aver the stamp law in cases of idialdp.
You cannot do that in India™. . S o

1 QL A, . s R
1. Suraimal Murelidhor v. Anenta Laf ALR. 1924 Mad. 352, 353 :
3. Perumal Chettiar v, Kamaksil Ammad, LLR. {1058) Mad 933; ALR. 1938 Mad 785 (F.B.)

o Perunal Chertiar v. Kama kshi Amenal, LLR. (1938) Mad 933, 937; ALR. 1938 Mud. 785 (F.R).
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in the judgment, he also obwarved 5t
" The Engfish rules of evidence are not statuiory, but Judge-made, and in

the segond place, the tendency in England has always been to ignore, as far
a5 possible, stamp objections, nz is pointed out in Taylor on Evideacs®. In
india, the Jaw is statutory and the courts ate given no letitude in matters of this

nature’”, .

Stedard L. i his dissenting judgment, said ~-? :

“To me, it appears that when a man gives snother a promissofy note in satisfaction of
a debt or for some other consideration, he gives at the same fime a warranty
that the note is 2 goud and enforceable instrument. If the note is bad for want
of a proper stamp, it is diffoult to see how it can operate as a dischacge of
the debt any more than the giving of a counterfiet currercy note could so
QPETBIE. .+ v vraese  eee .o 2m mot able to subscribe to the view that beranse
the comsideration is reciied in the instrument, no evidence can be given of it
except the instrumeny itself. The consideration. that it to say, the loas for
which the promissory 4ote is given, is the sabject matter of the coniract and
not 8 term of the contyact within the meaaing of section 91 of the Indian Evidence
Act. fn the matier of the Joan the lender consents 1o it only on condition that
the borrower gives him a pegotiable insprument in the shape of o pramissory dole
containing or recording more, though of course they may state the cousideration.
Receipts and agreements generally are nor infended o be negotioble, and serious
embarrassment would be caused in commerce if the negotiable net were cast oo
wide. This documept plainly is a receipt for money containiog the termm oa
which it is to be repaid .... Being primarily a receipt even i coupled with a
promize (o pay ¥ i not 3 promissory note”. _

17.17, Thers i3 another Privy Cousncil caset relevant to the point. In & suit based on a
titta or an agreement of sale, the meaning of which was obscure, the claim was supported By

copies of two docianents, which were as follows :—

“Received from you this day. ............. a cheque for Rs........ T The
amcunt would be repafd with imerest thereon at the mate of ... ... . per cenl
Tithe tea months. ..., ....... The principal amount will be pald with interest

after lep months from this date”™.

The defandrats pleaded that the docoments were promissory notes, and, not being stamped,
they wers inadmissible in evidence. Tt was held, following aa earlier Privy Councd cmse® -
that these documents were “clearly never intended to be negotiohle instruments”? and were
not promissory notes and were not, therefore, inadtrissible in evidence for want of 4 stamp.

17.17A. Tt appears thar the Privy Counail, when referring to the ‘intention’ that the dovn-
ments wers not meant 1o be promissory mobes, seams to be doing so in order to avoid the ban
imposed by seftion 35. : .

17.18. In a Bombsy case,” Beaman F. said that “effect should be given to the maxim st

magis veleat guam pereat {it is better for & thing to have effect than % be made void},? in
any difficulty wnder the Stamp Act. so that ‘where there is ¢ reasonable doubt whether n paper

is subject to stamp at all, the courls should decide strictly against tbg Exchequer and bencfhmtly o

" Perimad Chetedar v, Kamaksti Amed. TLR. (1933) Mad 933, 946; A LR, 1938 Mad, 783 {FB} .

Taylps on Bvidence, Vol §, Page 276 {12th ada.} .
Peruroat Chiestiar v. Kamakshi  Ammal, 1LLR,.(1828) Mad. 933, %65, %67; ALE. 1936 Mad. 785,

Koram Chard v, Firm Migy Mir Abmed, ALR. 1938 PC 121,123,
M# Abbar Kicn v, Ato Singh, ALR. 1936 P.!: 1.
& Emphasis supplied. _
7. Sethun v, Mireo Mahomed Sheat, {19671 % Bom, Law Reporter 1034.
3. gsmm A Congist Law Dictionary, 4th Bd.. though the word "res”
- *things™. ' oo :
MM oof Law/77~1%

T
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in favour of the subject. The principle loses force where the question is not so whether a

"paper is liable to stamp, as whether it is liable to stamp in one character, or another, and it

has no application at ail, where the words of the statute directly cover the case”.

17.19. In that case, it was held that,. under the Stamp Act, 1899, a promissory note, '
unless it s payable to order or bearer, is to be deemed to be a bond, if attested.

17.20. The present law, in our view, encourages dishonesty, and causes hardship. More-
over, the proposed amendment will help the Government revenue, as- has been pointed out
by one State Government.'

17.21. Since the hardship to the lender caused under section 35 of the Stamp Act has
been noted by several persors, it i3 high time that this section was amended so as 10 “advance
substantial justice”, which under the present section the courts arc unable to do,* however much
they may like. We, therefore, recommend that pronotes and bills also should be included within
proviso (a) to section 35. :

If this recommendation is accepted, it will not be necessary to carry out cur recommend-
ation to Limit the bar relating to pronotes to pronotes as defined in the Nepotiable Instruments

Act.p

17.22. A point relating to “Letters of credit” has been discussed under an earlier section.*
The recommendation made there was as follows : —

(i) the mention of “letter of credit” should be removed from the definition of “bill
of exchange payable on demand”, and

(i) in section 35, “letter of credit” should be expressly mentioned.

The second amendment, whicn cuncprn_s'section 35, may be carried out, if our recommenda-
tions to delete bills of exchange from section 35, Proviso (a) is not accepted.

17.23. Under section 35, proviso, a deficiency in the amount of the duty can be rectified.
But the situation where there is no deficiency in the amount of the duty is not specificaily covered
by the proviso, (hough it would appear that the language of the proviso ‘to section 35 i wide
enough to cover such cases. ' _ :

17.24. In the definition of the expression *duly stamped”, a mumber of ingredients are
implied, such as, provisions of the Act relating to description of the stamp, mode of aflixing
stamp and the like. As we have pointed out while discussing the definition of that expression,®
a difficulty may arise where the wrount of the stamp satisfies the law, but, in other respecis,
the instrument is not “duly stamped” a5 explained above. Ag this is a recurring situation, it
sppears to be desirable to add in sectien 35, proviso (a), an Explanauoh on'the point. )

We tecommend that section 35, provise {a), should be amended for the purpose, by adding
such an explanation. We may nete that most replies to our Questionnaire favour it.*

17.25. As regards the case of use of a stamp of improper description, it is covered separalely
under secticn 37, which allows the defect to be rectified by applying to the Collector.

17.26. Where the Hull duty has be_cn' paid but irregularly stamped, no penalty except
Re. 1. Where part duty is paid but irregularly- stamped, then also Re. 1. Though this concerns
rate, to avoid undue hardship, it is necessary. Mere icregularity should ot be visited with a

severe penalty.

_ Government of Maharashita’s reply 1o the Law Gommission Questionpaire (8. No. 83).

See Perumal v, Kamakshi Ammcd, LLR. (1938) Mad. 533, 946 {FB.) (Varadachariar, 1.},
. See discussion as to section 2 “promissory mote’. . - . o .
. See discussion as to section 2(3) “bill of exchangs payable on demand™ (supre). .

Ses discussion as to section 2{11) *"duly stamped™.
0. 43, ’

Lo Pk
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7227, If the above line of reesoning is accepted, clause (a) of the proviso to section
35 showdd be revised on the following lines 1 —

“fa) any such instrument.................... shall, subject to all just ex'ce’pﬁons, be
admitted in evidence, on payment of 1 —

(i) the duty with which the same is chargeable, or, in the case of an instrament
insufficiently stamped, of the amount required to make up such duty, and

(ii) a penaity of five rupees, or, when ten times the amount of the proper duty or
deficient portion thereof exceeds five rupees, of a sum equal to ten times such
duty or portion.

Explanaﬁ-on.—ﬁ-’here an instrument bears stamp o} a certain amount but is not other-
wise duly siamped, then for the purposes of this proviso, the instrument shall be
deered o be duly stumped to the amount of fhe stamp which it bears if a penaity
of one rupee is paid into court.”

“17.28. Section 35, Stamp Act, read with section 91 of the Evidence Act, excludes both
the original instrument and secondary evidence of the contents of the mstrurm:nt if it is unstamped
or msufﬂmentiy stamped.?

17.29. Lerd Watson stated in Raja of Bobbili v. Inuganti China Sitaramaswami Garu® that,
under the (erms of section 34 of the Indian Stamp Act of 1879, as the copy could not be
stamped, the original having becn lost, it could not be admitted in evidence. This decision was
followed by the Madras High Court® in a case where the facts were these :—

Before the trial commenced, the plaintiff produced an unstamped document purporting to
support his claim to certain lands. Later on, a mob invaded the Court, and set fire to it in
whicll the record of the case was destroyed, among cther things. When the trial commenced,

phi‘nuﬁ songht to put in a copy of the document and pald the penglty into Court ;

Tt was held that the copy of the document was not admissible in evidence, even on payment
o‘f“’thé‘p‘enalty. The fact that the original document was destroyed by the action of the mob
“put the plaintiff in no better position. _

17.30: 1n another Madras case,® it was held that where a deed of partition is inadmissible
in: evidence for want of registration, the partition ceamot be proved apart from the deed. The
lovwed teurt had. held in this casc that the partition could be proved by evidence apart from
the deed which was not registered. On appeal, the Madras High Court (following an earlier
qq.‘)fheld that where a deed of partition is ihadmissible’ by reason of the fact that it had
not heen registered, the court can only regard the property as bemg still belonging to the jamt
farmly

17.31. These cases illustrate the hardship caused by the present position. The benefit of
being allowed to prove the document on penalty should be extended to copies also. '

1. {a) Thkai Beebi v, Tirarnnlsippa LLR. 30 Mad. 386,
(6) Lackmareddy v. Sham Raw, {1966) 2 An. W.R. 251,
{c) Damodor Jagammath v. Atmarem, LLR. 12 Bonw 443,
{d) Mimg Po Hivo v, Ma Ma Gye, ALR. 1927 Rang. 109,
(¢) Lodha Rem V. Hori Chand, ALR. 1938 Lah, 90, 92.
() Chandy Singk: v. Amritser Bank Co., A.LR. 1922 Lah, 307. .
(g) Jhanda Singh v. Harnam Sizgh AR, 1826 Lah, 4135, 416.
(h) Nalam Ramayya v. Nalam Achamma, (1942) 2. M.LL 164 ; LL.R. (1945 Mad, 160 (F.B.}.
() Subbu Naidu v. Varadarafulu Naldn, (19471 MLL.J. 90.
2. Rea af Bobbili v, Inuganti Chinz Sitaramaywami Garu, (1899 LL.R. 23 Mad 49 (P.C).
3. Chidambaramn v. Mayyappan, A.LR. 1946 Mad 293, '
4, Ramsyya v. Achame, LLR. (1945) Mad. 160 (F.B) (case law reviewed),
L. Veera Raghava Rao v. Gopalaraa, (1941 2 M.L.J. 707 (Patanjali Sastri, 1.).

Recommendatiol
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17.32. The present position leads to the adoption of various tricks and devices by litigants.

If the plaintiff can establish his case without proof of a written contract, he succeeds. And that '

is what he tries to do.

17.33. The defendant on the other hand, exploits the legal prohibition by suppressing the
document and by stating that it was unstamped.?

17.34. Even an oral admission of the contents of the document by the defendant® is aot
admissible,? if ihe instrument is not stamped, unless* the admission is made for the purposes of
the proceedings.®

In our view, this lacuna should be rectlﬁsd

17.35. While on section 335, we may state that the word “naya” before the word “paisa™
should now be ‘omitted, having regard to current usage.

17.36. It has been suggested® with reference to section 33 that provision should be made
to require deposit. It will, however, increase work, and we are not inclined to accept it.

17.37. Under section 26, where an instrument has been admitted in evidence, such admis-
sion shall not, except as provided in section 61, be called in question at any stage of the same
suit or proceeding on the ground that the instrument hes not been duly stamped. ’

17.38. With refersnce to this section, courts have laid down a few propositions, of which
the following are noteworthy :—-

{1) When a court passes an order that the document does not require any stamp or is c’mly
stamped, the order should be treated as final.”

(2) The section is mandatory. Once a document is admitted in evidence, rightly or wrongly,
whether with or without objection from any party, it is not permissible to the court, whether
it is a Court of appeal, revision or trial court, to reject it on the ground that it has not. been
duly stamped.®-1¢ Stamp matters are no concern of the parties, and if, notwithstanding eo
objection, the trial Court admits the document, the imatter stops there, and the Court cgomot
subsequently order the deficiency to be made up and pepaity paid or, on failure to do »o,
reject that document.®!

(3) The saction is not limited in its application to cases in which an instrument not duly
stamped has been admitted in evidence by the trial court. The admission in evidence .of an
instrument by an appellate court is equally a bar to a subsequent objection to its admm:bilnty 13

(4) The words “admitted in evideace™ refer to the act of letting the document in = pﬂ
of the evidence, either as a result of judicial determination of the question whether it is admhﬂbrc

for want &f stamp, or because no objection was taken to its admissibility.’®-1*

1. See Subkith Pilial v. Minhatkal dcki, AJR. 1946 Mad. 457,
2. Section 22, Evidence Act.
. (@) 1L.R. 1938 Mad. 933, %(Varadwhmar L)
(b) LL.R. 14 Bomb., 102, 111
{¢) Theji Bi v. Tlmmalappa LL.R. 30 Mad. 336,
. LL.R. 1938 Mad. 933, 954 (Varadachariar, J)
Sectian 58, Bvidence Act.
. S.No. 119 {Chandigarh Administradon).
Hivalal v. Jagmahandas, A LR. 1957 M.P. 204.
. Ma Pwa May v, S.RH.M A. Chettiar Firm, A1R. 1929 P.C, 279,281,
V. E.A. Anwamaial Chettiar v. Veerappa Chetriar, ATR. 1956 5C. 12,
10, Javer Chand v. Pukhraj Surana, ALR. 1961 S.C, 1565, 1636, para 4.

, varm Chand, A LR, 1555 M.P- 1
}]2 %ﬁﬁh&fﬁ: v, Ram Sﬁaukal}” ALR. 1938 ﬂ.loz 819,
13 (2) Rgtan Lalv. Jandas, ALR. 1954 Raj. 1733
(b} Lodi v. Zi-al-hag, ATLR. 1539 All 588,
14, A.P. Selib v. Sankalon Mandbavan, ALR. 1957, Ker, 105,

LTl
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Onoe the Court, rightly or wroogly, decides to admit a document in evidenes, then, so
far as the parties are concerned, the matter is closed, and the admission cannot be called in
guestion at any stage of the suit or progeeding on the ground that the insttument had not
been doly stamped.?

{5) What section 36 prohibits i« the calling in question at any stage of the admission of
a docmment on the ground of its no! being duly stamped.?-*

17.39. In a Rajasthan case,* there was a difference of opinion about the interpretation of Coneoversy as
the words “admitted in evidence”. The majority were of the view that a document can be lo “admitted in
said to be admitted in evidence only when it is formally proved and tendered in evidence, A svidence.
mete finding that the document is admissible does not bring section 36 into operation. The
High Court confirmed the view expressed on this point in an earlier Rajasthan case.’

) 17.39A. The minority {Bhargava J.), however, took the view that once the duty is paid
and document regarded as admissible section 36 should apply.

17.40. We are of the epinion that the majority view in the Rajasthan case is correct, and
that there is no need to amend the section.

17.41. Section 37 empowers the State Government to make rules providing that where. section 37—
an instrument bears a stamp of sufficient amount but of improper description, the instrument Iﬂm‘
may, on payment of the duty with which the same is chargeable, be certified to be duly
stamped; may ipstrument so certificd shall then be deemed to have besn duly stamped as
from the date of its execution. The object of the section is to enable instruments bearing stamp
af unpmper description 1o be validated withow payment of pencity, the assumption heing that
the party has not been guilty of an attempt to defraud government reveauec. The validetion is
done by the Coliector under the Rules. The section does not mention the awthority that can
validate the instrument, and leaves it (o the ruies,

. $742, We are of the view that the concession should be mandatory, and that no duty Dut uot to be

should be chargeable. We ‘may mention that many rephes“ 0 our questionnaire agree with levitble and con-

oo - wsnnn manda-
thie view. tory.

17.43. Several points require discussion, with reference to the section 37. First, on the of
word
question whether the words “stamp of unproper description” inciude also stamps appropriate “stamp of  im-
to a purpose outside the Stamp Act (such as, a court fee stamp or a postage stamp), there was PIOPOT  detcrip-
peewisymly some obscurity. The Allahabad High Court, in a case” in which a postage stamp was
used, ‘held that these words are not to be interprejed as incloding a description of Stamp appro-
. peiate for purposes outside the Stamp Act, and must be &onfined to a stamp which is used
fﬁt tiH purpose of denoting the Stamp duty chargeable on an. instrument. Thus, according to
the Hﬁhabad High Court, a postage stamp used for an acknowledgement canniot amount to. s
“stamp of impraper description”, but should be regarded as not a stamp at ell within the mean-
ing.of :the Act and the rules. In the judgment, there were ohservations that sven a court-fee
stamp would not fall within the section. .

_ 17.44, But this view, at least as regards court-fec stan;ps must be taken as overruled by
the Privy Council,” which has held that it is not correct to say that the section has no . reference

o any stap except a revenue stamp pure and simple. The Privy Council case involved a
revenue stamp surcharged “court fee”, and this was held to be a stamp of improper description

1. Ghasi Paira v. Brahma Tahasi ALR. 1962 Orizssa 35.

2. Etiwthova Warrier v. Rochtmarayam Menon A LR, 1962, Ker, 265.
Shnblidri v. Varalakashmi, A.LR. 1962, A.P. 398,

Nawga v. Dhamiiof, ALR_ 1962 Raj. 68-78, para 36 (F.B.)

Godkan Singh v. Suwer Lal ATR. 1959 Raj 156.

Q.448. '
Reference: under the Stamp Act (1901} LL.R. 23 All. 213 (Postage stamp).
Ma Pa May v. SR M M.A. Cheitiar Firm, ALR. 1929 P.C, 279, 282

IR R SR
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within the meaning of the section. Even a postal, forest or telegraph starop, whidh is. eotally
outside the purpose of the Stamp Act, has been regarded as covered by the section.? ol

17.45. In our opinion it wouid be useful to amend the section, so as 10 mcorporate 1he’.
wider judicial construction of the phrase “stamp of improper description™. ’

We may note that many replies to our Questionnaire favour such ain amendment.?

17.46. The second point concerns the relationship of section 37 with section 35. In
an Andhra Pradesh case,® a promissory note on an impressed stamp, though certified by the
Collector under seciion 37, was nevertheless held to be outside the scope of section 37. The-

" reason glven was, that the exception to the proviso to section 35 was a bar to the admissibility

of the note, and that the certificate under section 37 could not prevail against the specific
provisions of section 33, proviso. With great respect, section 37 dees not neeessitate such &
narrow view of the scope of the section. [If the certificate cures the defect in stamp, it should be

taken as curing it for all purposes.

17.47. We are of the view thai having regard to the beneficial object of section 37, it
should be made clear that it will override the proviso to section 35. Such a course has been
Favoured* by most of the replies to our Questionnaire. '

17.48. We note that secton 37 ie confined to instruments bearing sufficient stemp. Should
it be extended to instruments bearing stamp of wrong description but of lesser amount than

thai chargeable ?
We have considered this aspect, but are not inclined to recommend 2 change.”

17.48A. In the lighti of the above discussion we recommend the following re-draft :— .

Revized section 37

37. (1) Where ........ an instrument bears a stamp of sufficient amount but of im-
proper description, the insrrumens sholl, withour payment again of the duiy with which the
same is chargeable be certified to be duly stamped, subject to such ritles as the State Gotorn-
ment may make as fo the procedure for the gram of such ceriificates. .

{2) Any instrument so certified shall then be deemed to have been duly stamped as - from

. the date of ils execution, noiwichstanding anvthing to the contrary conteined in -section 35 or in

any cifer section.
Explanation.—For the purposes of this section, a stamp used for :ﬂdrmrmg rﬂz cﬁm
or postage paid is also a stamp of iproper description.

" tn making this recommendation, we are oonscious that the consurutmnal schespe. Iqr ma '
distribution of the procesds of tawes is not' idoatical in regard io court-fees and Ilm-judlu&l
stamps aind postags stamps, -

We presume that the Central Government will have no obpctxcn to the pfcposﬁd vﬂh&tﬁﬁﬂ
f instruments bearing court-fee stamps. :
1. (1911) 10 L.C. 702 (Nagpur), cited in Hanjlr Singh vI Bokromji, A.LR. 1957 Madhya Bharsi181; 182, paw 5,
tChaturvedi,).) . SR
T o Madappa, ALR. 1963 A.P. 457 distinguished in Anscp Chand v. Narkmal, A.LR. 195¢ tin.ll_&

3. Eronna v. |
4, .48,




CHAPTER 18
IMPOUNDING AND CONNECTED PROVISIONS— SECTION 38—47

 18.). An mstrument not sufficiently stamped is impounded uader sections 33—35.  After Secnon - 38—

this is dome, the question arises what further action should be faken. Section 38 is one of
the principal sections providing for what is to be done with an impounded imstrument. If the
deficit duty and penalty are paid, the impounding officer is, under section 38(1), required to send
to the Collector an authenticated copy of such instrument, together with a certificate n writing
setting cut certain perticulars, Further action in regard to the copy of the instrument is
then taken under section 39. '

It a party does not pay the deficit duty and penalty under section 335, the court has to
impound the instrument under section 33, and forward it 1 the Collector under :ection 38(2).

Introductory.

It is then far the Collector to give his decnslon under sectmn 40 abuut the proper dulv and '

mmh‘af {if any) to be charged.

18.2. This, in general, is the scheme of the section, We have gone throngh the important®
cases under section 38; and find tha' they do not reveal any serione difficulty in the workmg of
the section.

- However, one verbal point requires to be considered under section 38(1), and with refer-
ence to section 38{2), a suggestion will have 10 be dealt with,

18.3. The point concerning section 38(1) is this—Ar present, under section 38(1), when
the persen impounding an instrument under section 33 has by law or consent of partics authority
10 gacgive evidence and admits such instrument in evidence upon payment of “a penalty” as
provided by scetion 35 or of “duty” as provided by section 37, he shall send to the Collector
an Authenticated copy cf such instrument, togeiher -with ‘the “pfescribed certificate.

Ow recommendation is that the words “duty and should be added wherc section SB(])
nefers fo section 35. _

18.4. As 1o sub-fection (2} of section 38 a. ﬂuggestwn for an amendment recewed from
a Stppe Goverament’ may now be deale with Section 38(2), as alrcady siated, provides, that
in pases not. falling under section 38(1), {that is to say, in cases other than those where the
persan mpoundmg an instrument not duly stamped has authority 1o reeeive evidence and adimits
the instrument in evidence upon payment of 2 penalty), the person impounding the -instrament
shail serld it in original le the Collector.  Under section 40, the Collector so recemng the_instru-
ment may cither certify by endorsement on the instrument that it is dulv stamped or not’ charge—
abile with duty, or, if he is of opinion that such instrument is not Jduly stamped, may require
payment of the proper duty together with the penalty; and, after the Collector has so dealt
with the instrument, he has to return it to the impounding officer after an - endorsement to that
effect weder section 42(2), then the instrument shall become admissible in évidence, and shall
be delivered to the person from whose pmvessmn it came into the hands of the officer impound-
ing i ete,

1 ¢a) Peary Lai v. Sukfian Ram, ALR. 1925 All. 478. R —
() In re Sthde Prasad, ALR. 1934 All. 1054,
(€) Manganese Minerols Lid, v, Stare of Wesi Bengal, ALR. 1960 Cal. 340.
(d) Jai Narain v. Yasin Khan . ATR. 1955 Hyd. 2L
te) T.K. Rantharaj v. Md. Nageer Khan ALR. 1959 Mys. 132,
{1 Varedever v. Krishar Ramaqih, ALR, 1953 T.C, 559, ¢
1 Suggestion of the erstwhile Governmant of Madras, File No. F, 34V57-Pr. 1, [L.C, 5. No. 5.
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If the instrument so sent in original® s -lost, destroved or damaged before the Collector
takes action under section 40, then it is not possible (under the Act as it now stands) to collect
the stamp duty and penalty due, with the result that there is a loss of revenue to the Govern-
ment. It has, therefore, been suggested that the person impounding the instrument should,
before sending it to the Cellector under section 38(2), keep an authenticated copy of the
instrument in his custody. If the original which has to be sent to the Collector, is lost, destroyed
or damaged, then the authenticated copy should, it is suggested, be treated as the original
instrament for the purposes of levying the stamp duty and penalty due, and should be admitted
in evidence on payment of such duty and penalty. An amendment of section 38(2}, to achieve
these two chjects, has been proposed by the State Government.

18.5. Bofore expressing our view as to the point raised in the suggestion, we should
consider in detail the scope of section 38(2). There are two cases in which impounding of
instruments not duly stamped is provided for by the Act namely, (1) where a person has authority
1o receive cvidence or (i) where a person is in charge of a public office, provided {in hoth
cases}, the instrument chargeable with duty is produced before him or comes before him in
the performance of nis functions. Tn the first case, that, is to say, where a person impounding
has authority to receive evidence, if the party pays the penalty, then the instrument impounded

* can be admitted in cvidence, and need not ke sent to the Collector.! In that case the person

Sﬁtt‘ion consi-
ai . .

impounding s2nds only a copy cases a Certificate (that is) to the Collector..” [n “other rases”,
he has to send the original to the Collector.t Those “other cases” would appear to be the
tollowing.—
(i) Where the person impounding has no authority by law or consent of parties to
recelve evidence ;

(ii) Where he has sock authority, but the party concerned does not pay the duly
{or the deficiency in duty) and the penalty etc. ;

(ii) Where, even if the party concerned is prepared to pay the duty or the penalty,
the instrument cannot, by virtne of the exceptions given in the proviso to the
relevant section® be admitted in evidence,® under the present law.

In these cases, the person impounding must send the instrument in original. There is a
provision” for preparing a copy of the instnmment, but even when a copy is prepared under that
section, what w5 sent fo the Collector is the originol. _

18.6. Now, the suggestion is, that before sending the original, the. person m'lpoundmg should
keep an authenticated copy. If the original is lost before action is taken under section 40(1),
then (it is suggested) the copy should be treated as the original for the purpose of the lewy
of the penalty etc. and also for the purpose of the Indian Evidence Act, 1872,

This suggestion of the State Government was circulated by the Government of India* to
other State Governments. Tt appears,® that many State Governments were in favour of .the .
suggested change. Ome State Government was not, however, in favour of the change suggested,
on the ground, first, that the proposal would increase the work in the public offices conocrned,
and secondly, that the change was nof necessary, as cases of original documents being lmit or

damaged were very few, |
Another State Government suggested that the copy of the document be made at the cost

of the person producing it.

, Section 3% (2}
. Bection 38 (1]
. Section 38 (1L
. Section 3B (2)
. Sectiom 35(1), proviso {a).
Compare (Engfish) Stamp Act, 1891, (54 & 55 Vic. C 39, Sectinn 14 (1)
. Section d6.
. Ministry of Finanoe {Revenue Dhvision).
. & Mo, 8 File No. F- 3 (4M57-L.C. Pt. 1.

B I T T
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The comment of another State Government was, that the impounding officer shpuld keep

the oripinal with himself, and should send only a copy to the Collector for the levy of duty and =

penalty.

18.7. We have consideced the suggestion, and the points made in the comments expressed V::'u?““;s alter-

theeron. While the object of the suggestion is good, we are of the view that certain considera.
tions—such as increase in ofiice work- —cannot be brushed aside. Cases of loss of an instrument
in transit would be rare. o meet those rare cases, we do not think that a copy should be
prepared in every case, And, in our view, there is no case for a change in the presemt law,

In response to our Questionnaire! also, while many replies have favoured such ameadment
as is set ont helow, some do not thiuk that, to meet rare Cases, a change should be made in
the section. : Ca

) 18.8. However, if the Govermment does consider some change necessary, thcn,. in our
view, the alternative suggested by another Statc Governmeni, namely, that the originel should

be kept by the impounding officer and a copy should be sent to the Collector, is preferable to

other alternatives. If the original is sent to the Collector and lost in transit, and the question
of proof of signaturc or thumb impression arises, then a copy kept by the impounding officer
would not bs of much ulility, and there would be difficulties. Where the party interested or the
person producing is not prepared to pay the cost of preparing the copy, we do not think that
the person impounding the instrument should be required to prepars an authenticated copy.
‘No doubt, if the original is lost in transit and the penslty cannot be levied, a loss is thereby
caused to the revenue. But, against this Joss, should be offset the increase in work and cost
that will arise if an authenticated copy is required to be prepared in every case. It should
be remembered, that the acceptance of the suggestion of the State Government would mean
‘that . in every case an authenticaled copy should be'prepared even though the cases in which
loss of the instrument cocurs in transit would be only a fraction of the cases in which action
is taken under section 38(2). We think that the .existing provision need not be disturbed where
nobody comes forward to bear the cost of preparing the copy. Even in regard to the few
cases where loss may occur, an option may be leit to the party. -

o 18.9. We, therefore, recommend that if Government consider necessary that the secfion
shoukl be amended, the following® proviso may be inserted in section 38(2) :(— o

“Dravided that where the person who produced the instrumeni, or any party interested,
is prepared o pay the cost of preparing n copy of the instriument, then—-

Racommendation.

(2) an outhenticared copy of the Ingtrument shu!i be got prepared by the perscn

impounding the tstrument ; _
{b) only the authenticated copy shail be sent 1o the Ca!!echJ‘ ;

" (¢) the Collector shail lfake action on the authenlicated copy as i # were the
insirument in original ; and

(d) any certificate to be endorsed with reference fo the insirument by the Collector
' under clause (a) of sub-section (1) of section 40 or under sub-section 1¢9)

of section 42 shall be endorsed on the authenticated copy; and when that copy

w¢ received back by the person impounding the instriment® ihay person shall

copy the certificate on the original instrument and alse authenticate such copy
of the certificaie.” ' ' :

1 QA9

s, Sach consequential changes as may be necessary in other seclion, may be carried out..

1. Ag to return of the instrument to the person impounding, see section 4012 and casex gited in Mulla, Stamp Act,
(1963) page 146, Footnote {x). ' ' : .

24 M of Low/T7—19
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Section  38A. 18.10. At this stage, it is nccessary to depart from the sequence of sections and to refer 10
(to be transposed

from section 46), Section 46, That section reads :— -

“46. (1) If any instrument sent to the Collector under section 38, sub-section (2),

is lost, destroyed or damaged during transmission, the person seading the same

shall not be liable for such loss, destruction or damage.

{2) When any mstrument is about t¢ be so sent, the person from whase possession
it came into the hands of the person impounding the same, may require a copy
thereof to be made at the expense of such first-mentioned person and awthenti:
cated by the person impounding such instrument.”

&ﬁmﬁaﬁ“ 18.11. In our apinion, section 46 should be transposed after section 38, since its subject
section 46 as matter is connected with section 38.  Accordingly, we recommend that new section 38A should be
section 38A. inserted, incorporating the substance of section 46,

Certain verbal changes are needed in section 46, if section 38(2) is revised on the lmes
discussed above.! -

(i) Tn section 46(1), the words “or authenticated copy”, should be added, if section
38(2) is revised. |

(ii) Section 46(2) becomes redundant, if section 38(2) is revised.
18.12. Section 39 deals with the power of the Collector to refund the penalty paid in

Section. 39,
: respect of an instrument, a copy: wheraaf is sent to him under section 3B(1)}, that is to say,
an instrument impounded by reasan of deficiency in stamp.
It needs no change. '
Section 40. 18.13. Section 40 ceals with the Colletor’s power to stamp insttuments impounded. uader

the Act. Usually, the impounding of the imstrument is by some other officer, who: senda. it
to the Collector under section 33(Z). But it could be by the Collector himself, if the: docu-
ment is produced before him in the perhbfmmce of his ordmary functions, The pm 10
be followed by the Collector in both the cases is laid down in section 40

If the Collecter is of opinion that the imstrument is duly stamped or is not chazgeable
Wiih duty, he certifies: accordingly by. endorsement. under section 40(1).{(z). Undes a:cucm
40(2), this certificate is conchusive evidence of the matters stated therein, for the purposes of
the Act. T the Collector thinks that the: instrument is.chargeable, and not properly stamped, he
shall require payment wnder section 40(1) (b).

Obscurit 18:14. While section 4{), sub-sectior {1)(}»), empowers the Collector s “'require” the
[ catg stamp duty or <deficiency to be paid, it is silens as to the person or persoms who can be
mu&d 1o required to pay the same. Therz is no distinet provision in section- 40, or anywhere ¢lss in
pay. the Act, empowering the Collector to demand the proper stamp duty and penal’t;r from the person -
who produces in Couxt, L

According to the High Court of Allahabad,'-’ it i the person who wishes a documeu,t Lo
Le sdmitted in cvidence in Court, who is primarily the person from whom the requisite duty
and penalty should be recovered in the first instance, and if it is due from a third person, he
can recover it uader section 44, .

The Lahore High Court, hag dissented - from the above view. According to it, the Court
or the Collector cannot ccmpel such persom ¢ie., a person. not originatly bound to bear the _
expenses of providing the duty), to pay the duty and penalty. I he chooses to pmy, section . .
44 enables him to recover the same. Buot the stamp duty and penalty can- compulsodily be
recovered only from the person liable to pay the proper stamp duty in the first mstan.uh Tlla\

1. See discussion as to section 38(2)
3. Secretary of State v. Bhaskarat Ullah, LLE. 30 AlL 271,
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persan mot so liabie is not subject to compulsery recovery under section 48. It was albo
observed that if, in a particular case, the Stamp Act did not fix the Hability for payment on
any particular persen, then the Collector should keep the impounded document in his custody,
and no person interested in the deed would be able to make any use of it unless and until

the necessary uty and penalty were paid.

18.15. The Lahore vicw appears to us to be more logical, and should be adopted. We Rlnnmnnm
shall deal with the matter in detail' under section 48. thon. '

18,16. Inteniional omission to stamp an instrument is dealt with strictly by the Act, m&;

particularly section 40; but there may be cases where the omission to duly stamp on -nstru-
men; has been occasioned by accident, mistake or urgent mecessity. To provide for such
cases, section 41 enacts that a person may produce the instrument within -one year irom the
date of its execution or first execution, and bring to the notice of the Collector the fact that
it is not duly stamped, and offer to pay the deficiency. If the Collecior is satisfied that the
omission to duly stamp such justrument has been occasioned by ooe of the causes enumerated
dbowve, the Collector may receive such amount (i.c., the amount offered by the person pro-
duking the insttument), and proceed as provided in later sections of the Act.

Ne poiats of substance require to be discussad in connaction with section 41. But reading
of the section would be facilitated if it is split up into paragraphs. It is also desirable that
the fact that the omission was due to accident -etc. should be brought in the forefront in the
sestion.?

: lB 17. Section 42 reads thus—-

“42(1) When the duiy and penalty (if aay), lewable in respect of any instrunieat
have been paid under section 35, section 40 or section 41, the person admitting
such instrument in evidence or the Collector, #s the case may be, shall certify
by endorsement thereon that the psoper.duty or, as the case may be, the proper
duty and penalty (stating the amount of sach) have beean levied in vespect
thereof, and the name and rcsidence of the persan paying them.

(2) Every instrument so endorsed shall thereupen be admissible in evidence, and
may be registered and acted -upon and. authenticated as if it had been duly
stamped, and shall be delivered on his. application in this behalf to the persan
from whose possession it came inte the hands of the officer impounding it, or

a5 stich person miay direct !

Provided that—

(&) no instrument which has been admitted in evidence upon pﬁirment of duty
and a penalty under section 35, shail be’ so delivered before the expiration
‘¢! ome month from the date of such impounding, or if the Collector has
certified that its forther detention is necessary and has not canceled -suéh
certificate ; '

(b} nothing in this section shall affect the -Code aof Em] Pmm.hn'e, section 144,
clause KR )

. 18.18. In the proviso, clanse (1), there is a reference to section 144, nlause .3, Code of R
Ciwl Procedure (1882),.which related to the return of documents. The matter is now governed ole 8
by azder 13, rule 9, of the Code of Civil Procednre, 1908. Reference thereto should be substimted. - =

18.19. We are also of the view that scction 42 shbull be placed before section 41, smmw‘gﬂ- &f
the action taken under section 41 is independent of the preceding sections. The subject matter '
of -section 42 is, in some way, conected with sections 35-40).

1. Ta be considered under section 48.
-. For re.fraft of saction 41, see discussion as 10 section 42,
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18.20. Accordingly, we recommend that sections 41-42 should be revised as foliows :—
: Revised sections 81-42, rennmbered and transposed o

41. (1) When the duly and penalty (if any), leviable in respect of any instrument
have been paid under section 25, or section 40, the person admitting such instrument in evidence
or the Collector, as the case may be, shall certify by endorsement thereon that the proper duty
or, as the case may be, the proper duty and penalty (stating the amount of each} have b-:en
levied in respect thereof, and the name and residence of the person paying them.

(2) Every instrument so endorsed shall thereupon be admissible in evidence, and may
be registered and acted upon and authenticated as if it had been duly stamped, and shall be’
delivered, on an application in this behalf made by the person from whose possession it came
into the bands of the officer impounding it, to that person or according to his directions :

Provided that—-

(a) no instroment which has been admitted in ewdencc upcn payment of duty and
a penalty under section 35, shalli be so delivered before the cxpiratior of ome -
month frem the date of such impounding, or if the Collector has certified that
its further deteotion is negessary and has not cancelled such certificate

{b) nothing in this section shall affect the provisions of rule 9 of Order XIH in
fhe First Schedule to the Code of Civil Procedure, 1908.

42, (1)(a) If any instrument chargeable with duty and not duly stamped is produced by
any person of his own motion before the Collectcr within one year from the date of its
execution or first execution, -

(b) such person brings o the notice of the Collector the fact thar such instrument is
not duly stamped and the omission to duly. stamp such insiripnent was occasioned by actident,
mistake or urgent necessity, and offers to pay to the Coliector the amount of the proper duty,
or the amount required to make up the same, and

{c) the Collector is satisfied that the omission to duly stamp such instrument has been
occasioned by accident, mistake or urgent necessity, the Collector may, instead of proceeding
under sections 33 and 40, receive such amount and proceed as mext hereinafter prescribed.

(2) When the duly leviable in respect of any insirument has been paid under sub-section
(1), the Collector shall certify by endorsement thereow that the proper duty hay bem levied i
respect thereof, und the name and residence of the person paying them.

{3} Every instrument so endorsed. sha]l thereupon be admissible in evidence, and' 'may
be regisiered and acted upon and authenticated as if it had been duly stamped, and shall be
delivered on his application in this behslf tp the person whe produced it or according to his

directions.
18.21. No change is neeﬂed. in section 43.

18.22. Under section 44¢1), when any duty or penalty has been paid under section 35,
section 37, section 40 or sectiop 41, by any person in respect of an instrument, and, by

" dgresmen; or under the pmvismns of section 29 or any other enactment in force' at the tlme_

such instrument was executed, some other person. was bound to bear the expense of

' the proper stamp for such instrument, the ‘Airst-mentioned perscn shall be entitled ‘to
. from such other person the amount of the duty or penalty so pald

Sub-section (2) provides that for the.purposes of such recovery, any certificate g‘ﬂtﬂ
in respect of such instrument under this Act shall be conclusive evidence of the matters therein

cettified.
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According to sub-section (2}, such amount may, if the Court thinks fit, be included in
any order as to costs in any suit or proceeding to which such petsons are parties and in which
such instrument has been tendered in evidence. If the Court does not include the amount in
such order, no further proceedings for the recovery of the amount shall be maintainable.

18.23. (a) In view of the proposed re-numbering of sections 41 and 42, consequential Section 44
changes should be made? in section 44(1) ; Changes in.

(b) In section 44(3), second sentence, (power to include costs), it is desirable to add
the words “for reasons to be rvecorded”, before the words “include the amount in such arder”™.

We recommend that séction 44 should be amended as above.

18.24, Section 45 reads— : Section 45—
Power to
“45.(1) Where any penally is paid under section 35 or section 40, the Chief veome authorifiv
to refund

Controlling Revenue-authority may, wpon application 1n writing made within or excess duty
one year from the date of the payment, refund such penalty wholly or in part. certain cases.

(2) Where, in the opinion of the Chief Controiling Revenuc-authority, starap-duly
in excess of that which is legally chargeable has been charged and paid under
section 35 or seclion 40, such authority may, upon application in writing made
within three months of the order charging the same, refund the excess.”

18.25. In section 45(2), we recommend the substitution of “‘one year™ for “three months”. Recommendation,
The peried shoukl be uniform under both the sub-sections.

18.26. We have already considered® section 46. . " Section 46.

18.27. Under section 47, when any bill of exchange or promissory note chargeable with g o000
o duty not exceeding ten neye paise is presented for payment unstamped, the person to whom Power of payer
it is so presented, may affix thereto the necessary adhesive stamp, and, upon cancelling the tostampbills, -
same “in manner hereinbefore provided) may pay the sum payable upon such bill or note, notes racetved by
asd may charge the duty against the person who ought to have paid the same, or deduet it m_
from the sum payable as aforesald, and such bill or noté shall, so far as respects the duty,
be desmed good ard valid.

Under the proviso, the section shall not relieve any person from any penalty or proceeding
to which he may be liable in relaticn to such bill

] We recommend that in section 47, the word “the” should be added before the word
“ma'ane:". .

1, Pee discussion as to sections 41 and 42. (supre)

1, See pection 38A Supra.
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CHAPTER 19
RECOVERY FROM PERSON FROM WHOM DUTY I8 DUE

19.1. A very important topic, which comes up again and again before the courts but
which, unforunately, is not dealt with directly and specifically in the Act, now reuires to
be considered. .

19.2. Section 48 provides that all duties, penalties and other sums required to be paid’
under this Chapter may be recovered by the Collector by distress and sale of the movable
property of the “person from whom the same are due”, or by any other process for the time
being in force for the recovery of the arrears of land-revenue.

As to the “person from whom the duty is due” within the meaning of this section, the
section is silznt.

While discussing® section 40, we had said that the matter will be considered under section
48, ic. the question as to who is the person liable to pay the duty etc. for the purposes of
recovery under the Act, where the duty te. is not paid by the party produing: the document.
The difficulty is created by the words “under this Chapter”. Do they inclode section 40(1).(b) ?

The order under section 40(1}(b) reed not be addressed to any person. Tt i8 a Eem-
miination that the instmament is— _ L

{i) chargeable with a particular duty, and
(i) not duly stamped. ‘

The order is an order in the abstract.  [i Jetermines the payability, but not. the “pexsom
liable 1o pay. The person producing the .document pays, but the order under seation }48( 1) ()
does not say that he skouid pay. The order is an impersonal order. These i5 on -slement
of compulsion, inasmuch as, without payment, the Collector would not reium the *dotument
under secticn 40(3). But there is no decision as fo the person lable, '

19.3. There is considerable obscurity im this respect, and the obscurity arises primrily
from the fact that, excepting in a very limited mumber of cases,® the Act does oot give: any
specific and comprehensive guidance as to the person who is 10 be regarded as one lisbk: to
pay stamp duty. There are elaborate provisions in the Act as to the instruments ‘which ‘are
chargeable to duty? and ss to the time of stamping,* and also as to the mode of using wiewp.®
However, cxcepling for a few cases, it is not easy to nscertpin from the provisidns of “the
Act the person who is bound to pay the duty within the meaning of section 48.

19.4. The cases specifically dealt with are contained in—(i) section 19, which relates
io bills and notes drawn out of India, (ii) section 29, which, in the case of certain mnstruments,
provides as to who shall bear the burden of proper stamp, and (iii) section 30, dealing with
receipts, Section 29 is a somewhat general provision, though not exhaustive And even- that
section does not very clearly indicate whether it is to operate as between the parties, or whether
it is to operate also between the State on the one hand, and the private party on the ather hand,
$0 as to be available for interpreting section 48,

1 Spee discussion as to section 440, swpra.
t Sections 19, 29, 30 See infra.

* Section 3.

4 Sectiops 17, 18 and 19,

», Sections 10 to 16,

146
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1%4A. When the question of production of an instrument befors a court or public officer Vazices W
arises, section 35 steps in,. and provides the machinery for the recovery of starap and penalty. various sectifra.
But, here again, it is not clear whether the person who is interested in producing the decument o
in evidence under section 35 is also the person against whom section 48 can be applied, if
he does not deposit in court the duty and penalty.

 The cxecutant, who is the person bringing the document into existence, would appear
to Be primarily liable to the State under section 17, which says that all instruments.chargeable
with” duty and exccuted by any person in India, shall be stamped, before or at the time of
exécution, Under section 62 also, in most cases, the executant is liable to be prosecuted and
pumished for executing or signing, otherwise than as & witness, an instrument chargeable with
duty, without the same being duly stamped. .

~ Thus, even assuming that they can be pressed into service for the purpeses of section
43,—the provisions referred to above do not yield a uniform answer as to the question, who
. is the person liable ?

Y35, Judicial decisions are alse not unanimous, The conflict of views on the guestion Inter-relationshi
wiiether -persons liable to pay the duty under an agreement cor under section 29 are also of section 29 with
8y porbons to be regarded ag liable under section 48 as the persons from whom the duty is S5ctian 4&-

eﬂw m be thus summamed

{l) One view on the subject is that such. persons are not liable under section 48, and
-thmt: anly the cxecutant of the instrument can be called upon to pay the duty under section 482

{b} Another view is that only the persons liable under section 29 or under ady agreement
. aré the persons from whom the duty can be recovered?® under section 48. According to this
Viaw i"n cases not covered by section 29, the instrument  can merely be mmpounded, but no
coe B liable to be called vpon to pay the duty and penalty until it is sought to use the

dbcmt
-_ ‘[n an QOrissa® case, there was a demand for additionai duty ox the vendor. No finding ‘
thiat’ there was ‘agreement to the comtrary’ was recorded. It was held that' the demand was Section 204c)

illegal. The vendee (and not the vendor) was liabls. Section 29(c) was relied upon. = Yhis
¢ase illustrates the view taking section 29 as the criterion.

. ER) On. the liability of the person producing, there is a conflict of decrsmns‘ One view
qt ﬂnpub]act is that the duty can be recovered under section 48 from the person producmg
the document also.® But this view has been dissented. from.*-7

i. 4dd A fourth view is that bothr the executant and the parties liable under sectien 29 or
- by: sgdoernent, can be called upon to pay the duty under section 48. This was the view of
Blﬁi'-kaan,lnmABdhmcasc‘ ' T

}96 Ia view of the obscurity and uncertainty of the position in regaed to”the inter-
' M:p of section 29 and similar sections on the one: 'hand, and section 4% on the other Need for elarifica-
“trgd,, it is desirable that the matter should be pac beyond Boubt. It is neither in the interests tion.
of the State nor in the interests of the citizen that liability to ‘bear the tzx should be left in cimht

I Skbwamaniam Chestiar v. Revenue Divisional Officer, ALR. 1956 Ma&L 454,
= 2, RospChandy. Secreiary of State, (1939) Nag. L.J. 364, referred 40 il M. Rumaswanti v, State-of Trovamcore,
. AJR, 1957 Travancore-Cochin 251, 252, para 6. ‘ o

3L E Rao v. Additianal Disivict Magivtrate, Korapur, m R 1515 Orissa 209,
- & W vase law reviewsd in Mokaned Hussain v, Emperor, A LR 1040 Lah.: 315, See als0 A.LR. 1970 M.P, 74,
- S Shevetery of Stare v. Basarsrufleh, (1908) LLER. 30 All 271, -
& -Mehamed Huscain v. Emperor, ALR, 1940 Lah. 315, :
1. As to joint and several linbility, see A LR. 1962 Mad, 425 and, (1557] T ML.J. 547 and & LR. ]9?0 M.P. 74,
8. Board of Revenne v. Appala Narasimholn, (19573 Andhra Weekly Reporter 233 (FiB.) {Bliimasankaran 3.).
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19.7. As to the lines on which the section should be amended, we are in broad agree-

should be made MMt With what Bhide 1, said in the Lahore High Court in Muhammad Hussoin's case. In
view of Bhide J. the Lahore case,! Bhide J. observed :

quoted.

" Objections
answered.

Baysic question,

"It the intention of the Legislature was that the necessary duty or pensity should be
recovered from the person whoe wisheg to have the document admitted in Court, one would
have expected to find some provision to that effect in the section itself or at least somewhere
else in the Act. But no such provision has been made. The reason is, 1 think, not far to
seck. When a person wishes to have a document admitted in Court for the pwpose of his
case, it may often be to his interest to pay the duty and penalty at once in order {p get the
document admitted in evidence, as the person who was originally bound to bear the expense
of providing the stamp duty may not be traceable at the time or may not be prepared to pay
the duty or penalty voluntarily.

“If he does so to svit his convenience, the provisions of section 44 enable him to recover
the same from the persen who was originally bound ta bear the expense of providing the
duty. But there &5 nothing in section 35 or section 40 to enable either the Court or the
Collector to compel the person who wishes to have the document admitted in evideace in
Court to pay the duty or penalty. “The only reasonable inference in the circumstances seems
to be that the payment of such duty or penalty s left to his choice under these sections.
There seems, in fact, no good reason why a person, who merely wishes to have g document -
admitied in evidence, should be compelled to pay the duty or penelty thereon, when he is not
the person who was originally bound to bear the expense of providing the duty. If he does
not choose to -pay the duty and penalty wader section 35 or section 40, be has to take the
consequence of not being able to use the document. But it weuld be obviously hard and
unfair to compel such a person to pay the duty on the document mercly because he attempted
to produce it in evidence. The stamp duty may be heavy and he may not be even in a
position fo pay it, or it may not be worth his while w do so, for the pirposes of his case. The
Legislature therefore seems to have advisedly left the matter to his choice. [t is true that
the Collector may not be able to trace easily the executant or the person bound to pay the
duty on the document in such cases ead there may be some inconvenience as a result in
collecting the stamp duty or penalty. But this can scarcely justify penalizing & person who was
not responsible for paying the stamp duty at the time of the execution of the documaent.” -

We find curselves in broad agreement with this view.

19.8. The objection that if the perzon producing the document iz not made liable, then
there is no other method of recovery, was answered in the Lahore case? Kt was poimted cut
there that the document can be impounded. o

19.9. There is alko the basic question to be considered, mamely, is it logical to compel
the person producing the document to pay the duty and penalty when the primary obligation
was not Kis? After ail, provisions by way of sanctions are secondary, and are integiied .to
enforce an original liability that has been separately created. Since sections 40 and 48 are
silent as to the person from whom the duwly is due, it would hardly be appropriate ta apply
the sanction under section 48 against the person producing the document merely becasse- he
happens to have produced the document, when the original liability was not created agmingt

him by any other provision. "

19.10, The point may Le raised that section 40 js mentioned in section 44, and this mupst
have some meaning, The answer is thet this part of section 44 can come into 'phiy: where.
the person producing the document but not peying the duty etc. in court later chobses to pay
the duty in his own interest. Exigencies of litigation force him to do 50, and, in ¢hat sitaption,
he must have a remedy against the person bound to pay the duty. Section 44 ddes not. du!

1. Mukemmad Hussain v. Ewgeror, A.I.R, 1340 Lah, 315, 317,
2. Mohmned Hussaie. v, Emperor, ALR, 1940 Lahore 315 {sapral.
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with the right of the State to levy the stamp duly and.penalty under sections 40 and 48:*  The
basic question o be examined is; on whom is.the duty imposed 7. Whatever may be the correct
answer to this question, [t is certainly not to be answered from sections 40 and 44, which are
themselves ambiguous.

_ 19,11 Thus apart from (i) the juristic impropriety of enforcmg a’ sanclion agamsl ‘a
person not primarily liable, and (i) the fact that section 44 can he satisfactorily explained
olherwisg, there is also the question of hardship. The person from whose possession the docu-
ment came cannot be used as an instrument for recovery of the penalty merely by saying
that he himself can recover it under scction 44, If A is pot liable 1o pay a tax, it would not
be equitdble to force A-1o do ¢o and givé him a rcmeﬂy to'recover it from B who i$ the person
liable 10 pay the tax,

19.12. Making the person "producing the instrument liable has the merit that the Collector
<an easily recover the duty from him. But such a provision has several defects—

(a) Tt is wot in furtherance of the scheme of the Act regardmg llablll[)’ to bear thc
duty.

" There is no provision in the Act. making a person, who -metely presents an insufliciently
stamped document for being admitted in evidence, Fable for payment of the requisite stamp
daty or penalty on the document. He cannot, therefore, be considered to be a “person from
whom the stamp duty or penalty is due®, and consequently the same cannot be recovered from
bim under s: 48. 3f the stamp duty or penalty has to be recovered compulsorily, it can be
legally recovered, under s. 48, only from the person from whom the same is due.

(b) It is against the view of majority of the High Courts, Hence such a prow'aisinn
means a radical change.

(¢y It is juristically wrong, when the original ability is not of the person producing.
Tt is joristically incorrect to apply a sanction against him.

(d) It is unjust also to do so. He had no hand in the execution of the instrument
and, therefore, could not have avoided the default in duty.

{e) It is poor consolation that he can, recover it in his turn, from the person “bound
: to bear the expenses”. Imposition of an obligation without proper grounds is
not excused by providing a remedy for re-imbursement which may consume

expense and time,

(f) Moreover, the person who is bound to bear the expenses may not be traceable.
In that case, the person ordered will not be in a better position than the
Collector.

(g) ¥t is even doubtful whether the remedy under section 44 will be available in
cases outside section 29.

(h) Thus, to make him Hable js against the scheme of the Act, ugainst general legal
principles, against equity and against convenience.

The alternative is to make the executant liable, Section 17 says :

“An instrument chargeable with the duty and executed by any persom in Indis, shall
be stamped before or ot the time of execution.”

Section 62 says that the execnmtami of such instrument shall, for every such offence, be

pintehisil with fine which may extend to- Rs. 500, provided- that-when any penalty has been
peid in respect of any instrument under Ss. 35, 40 or 61, the amount of sich peaialty sliaﬂ

1. Sapwamaniz v. R.D.O., ALR. 1956 Mad, 454, 458, para 13.
24 M of Law/77=20

Various poinis
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be allowed in reduction of the fine, if any, subsequently imposed nnder ihis section in respect
of the same instrument npon the person who has paid such penalty.

- Thus, these sections read together indicate, that the executant of such document.is the
person against whom the Collector should proceed under Ss. 40 and 48 for collecting the
stamp duty and pepalty. It is significant that the proviso (o s. 62 makes mention also about
the penalty levied under s. 40, and makes a provision for its deduction from the fine,

10,13, We are, therefore, of the opinion that the provisions of scctidn 48 should be
enforceable—

(a) against persons who are liable by virtue of section 19. agreement, or section 29
or 30, as the case may be, and

(b} where none of the above mentioned sections apply, then against.the person
executing the document in question,!-*

19.14. We recomunend thar the Act should be amended on the above lines. We may
state that most replies to our Questionnaire have favoured such an amendment. The appro-
priate place for it appears to be in the Chapter containing sections 29-30. It is for these
reasons that we have recommended ihe insertion of & new section® That will solve guestions
arising under section 48 also. ' :

1. CF. Section 6X(t). T R
2 Q. 5558, .
1, Séxdion I0-A, mupra.



CHAPTER 20
REFUND—SBCTIONS 49 TQ 55 .
Introductory.

20.1. While, the last chapier was concerned with the recovery of stamp duties in regard 9
instruments not duly stamped, occasicns for refund may arise m regard to instruments duly
stagaped. Thc Act deals with this topic under the curious title of “Allowances for stamps in .~ ¢
centain cases.” The sections concerned deal with spoiled stamps, printed forms. no longer
required by Corporations, misused stamps, stamps not required for use, stamps in dcnommauons
of annas, and renewal of certain debentures, spread over sections 49 to 55. .

20.2. Section 49 is a long section. The marginal note describes.its subject as “allowance Section 49—
for spoiled stamps”, but, as a matter of fact, the section does not relate to stamps “spoited” fntroductory.
in the physical sense, that is to say, a stamp which is covered with ink or the like, It deals
with cages where, althongh expenditure has been incurred on a stamp, the paper has - bbcome
wscless by reason of one or more of the several circumstances enumerated in the $eetlon. -2

Of the four clauses in the section,—clauses (a3, [b) (c) and {(d) ,—clauses { a) and

(%) are primarily meant 10 apply to instruments which are not executed by any_ person, .while

camses {c) and (d) are primarily intended for instruments which are wholly or partly executed

by some person but have failed in their object or become redundant because of some special

- cifoowstances. Clause (c) is confined to bills of exchange and promissory notes,—in respect
of which a specinl provision was needed, having regand. to the aspect of negotiability. Clause

(d,i.whch,mpmmﬂe is the clause most often pesorted to, provides for stampt used for anm-

strument which is executed by a party but has failed in its object or become redundant. S‘uch

failare or redundancy may be due tc a legal flaw rendering the instrument void ab inifio—sub:

clamse (1)—or error or mistake—sub-clause (2)—or death of a party—sub-clause (3)—cr
recaléitrance of a person- —sub-clauses (4) and (5),-or other causes—sub-clauses (6), (7) sm‘d':(S).

20.3. Under the proviso appearing below clause {(d) of section 49, the graut of refund 5 ¥ proviso and
comditioapl. It postalates, as a condition, that in the case of an executed instrument, no-legal bardship aused
prosapding has been commenced in which the instrument could or would have been given Of under section
‘offeesd im evidence, and that the instrument is given up to be cancelled. The condition that "9(")(1)-
the instrument shoold not have been given in evidence creates some problems, where rehmd
is: mpplied for under clause (d) (1), which applies where the instrument “has been afterwards
foomd t0 be absolutely void it law from the beginoing”. Where an instrument is found by the
pallas themselves to be void without an order of the court, this proviso creates no prob!ems"

But, where a document is found by e cowrt to be void, the document would have been givert
“in evidance, and as the law now stands, the refund of the duty cannot be granted in such &
‘came;- ocavse of the condition. - The position is not accidental, but is a result of a_degision
tokee at the tme when the present Act was passed. It was then thought, the:, in England
8 doegment is found by 3 cowrt to be void, refund is not allowed.? -
' m English provision—section “9(7), Stamp Duties ~Management -Act, 1891, rpads—

© “8, Subject’ to such regulations as the Commissloners may thihk proper- ug mplke;-

and to the production of such etidencd by statutory . declaration or. oterwise -

as the Commissioners may requoire, allowange ix to bz made by thchom-;-

sioners far stamps spoiled in the cg.ses hereinafter mentioned ; (that is o s&y,} %

ueT) mSmmpnscdfornnyntﬂufolhmngmu,thatismsay,
(a)Aninsmttmtﬁdbyanymmwmmfmmdmbeam
lntelyvmdimmthchegmmng : ; . : o

P —

1. Section 9 (7). Stamp Duties Management Act, 1854 (54&55\&.9.38}
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20.4. Whatever be the Enplish Jaw, the restriction in 8. 49 causes hardship, because
a legal decision is, in most cases, necessary to determine that an instrument ic void ad initio.
In swh cases, the document has to be. given in .evidence, but the claim for reliet® or the
defence is based not on the dotumeri but on extranecus circumstances. The restriction has beea
crilicised in England also. Tt stands to réason that in such cases, the Collector shoukl be

: cmpowered to. grant refund, amd we recommend that the provise should not apply o such

Polnis in regacd

to weoid
ments,

nstru-

A case, ie., lo a ¢ase falling under ‘ECI!OI] 49(d) (1).

20.5. In suppor: of tle above discussion several points could be urged The first pbmt
10 be noted is that the case where the instrument is declared to be void by the couvt is not
basically different from the case where it is found to be void by the” parnes themselves. Whether
it is the partics which find that the instrument is void, or the court which holds it Yo 'be

850, the consequence is the same, namely, the instrument does not opera.te by YCAson f)f a

flaw recopnised in law as haviug thut eﬁed

court is spent .on delermmmg the mhd:ty of the mstrument But the answer to. ths ub;ectmu
is that, for lhe time of the court so speat, the fee is dealt with in the Court—fees Act.

20.6. The second poiat 1o be made is that, in the case of an instrunient declared to Be
void, there is even a greater reason for Telief than-in the cases dealt with in section 49¢d);
clauses {3) to (B). In the other chses, it can be said that it is the condact: of some: ‘other
person that made the instrument fuifle, and the revenue should not suffer for those actiduntal;
or simlar circamstances. 1a the case of a-Void instrument, however, there is 0o such citcaine:
tance, and even if afl the wentq are fa‘murablb and’ all the partles r:cuperate, 1he msttﬁment_

cannot serve its purpose

. &0.7. Thirdly, it is to be pointed out that an mstrument wmch is gwen in ewdenoe for 1he
purpose of declaring its invalidity, is not “acted upon” in the sense? in which that exptesﬁm

L i ordma.tﬂj! used. Relief is given not. m jutﬁemnce of the mstrumml but in oppusmdn o

£

20.8. Fourthly, the cendition memihned it the proviso should not be msmcd o R
thn instrument is declared void by the coutt. Im cases falling under othier clivséy of Escsion
49, the condition that the iustrument shouid not have been admitted ‘in evidencd: In wilegal
procesding, causes no hardship because, in those other cases, the other legal ptoﬂ!bﬂh;
could have proceeded without any spcclﬂc adjudlcatmn about the question whether- the?: instwal
meant did, or did not, fall within section 49(d) (3), (4) etc. "In the case of an mstrumcnt m

is void and so deciared, howcwr, f.he dondiudn causes pecuhar hmﬂshxp B tl L
209, Flithly, thc que&hnn mdy be. ramed why 2 pﬂ.l‘tj’ should seak a |u&1cnkwwdm.-ﬁ'
nllults’ . T .. B ] ] ‘ Loy omaiar
To e o A e

T answer, it may be pomtéd ot that thtm -ﬁ:e indny s;tuauom whm 11 35, advissble to
obinit & judicial vedict. T -may-be.so-adnisable, for cxample, where onc thl;c rues does

st @dmit the invalidity, and.the other PaHy—ie. quolc. &:Spﬁmﬂcmheﬁ_ *—has 2
reassnable apprehensaon ﬂmt the mtm i: 4 allowe& {0 mmam mstandmg, wlll causc bim -
intjury™ ¥ IR IR [

20.10. Sixthly, in most of the other cases dealr with ir section 49(:1), the object of the
documezt has not Been ‘substaniialy- chetich oy, whils, in. the case of a/voil inSwament, not
only has the object not been earried ous-bat alsg- it cagnot be, carried nui.." e h

...gnl . aeomlt E B 'I

1. Mason v, Motor Traction Compau:r, (1905) 1 Chancery 419.
1, As to the expréssion “acted upon™ in gcnaral, for Judu:ial uaage se Pamsbmm “ Lmkmmbaf A.lk. 193] Dom

399, 401,
3. 5. 3, Specific Relief Act, 1963.
4, Samples of siteations involving void documents-ﬁppendlx
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90.11. The following re-draft of the relevant portions of section 49(d)(1) and the
proviso, indicates roughly the amendment whick could be made to implement the point made
above (— :

Re-draft
recommended.

“(1) has been afisrwards found by the parties to be absolutely void in law from the

beginning @

{1A) has been gfterwards found by the court to be absoluiely void in law from the

heginninig, under section 31 of the Specific Relief Act, 19563,

) » * * = *x

“Provided that-—

(i} in the cose of an executed instrument other thas one falling under sub-clouse
(14} ef clause (d), no legal proceeding has been commenccd in which the
instrument could or would have bren admitted or offered in evidence, and

(i) the insirement is given up to be cancelled, or has been already given up fo
the ccurt 1o be cancelled.”

We may mention that the supgested amendment has been favoured by most of the replies
to. our Questionnaire,’ ’ . - . '

20.12. Section 50 provides that the application for relief under section 49 (refund in
respect of spoiled stamps) shall be made within the period specified in section 50. The periods
‘are two months and & months respectively,—two months if refund is claimed on the ground of
refusal of a party to act under an instrument or to advance money thereunder or te -accept
any office thercunder, and 6 months in other cases. There is n detailed provision in the
proviso for computing the starting point of the period of 6 months, in certain speical cases.

20.13. It should be painted out that although the section prescribes the time limits men-
tioned above, in practice they were found to cause considerable hardship. Tn the begluning,
the Central Government, by execulive orders, permitted the local governments to grant refund
within onc vyear, but even this concession was not found te be adequate, and, in' 1908, by
a Resplution, Local Governments® were authorised to allow, irrespective of any time lmit,
refusds or renewals of spoilt or useless non-judicial stamps, or the re-purchase of non-judicial
stamps no longer required in cases in which holders of such stamps bad, without any fraudulent
motive, becn nnavoidably prevented from making application within the period prescribed by
h‘;w, .

20,14, We are of tae opinion that in view of what is stated above, th:"_timé l_imif"irn'

sgetion 50 should be made more liberal. Section 49 already cmpowers the Statc Government
to- meake rules as to the evidence to be required -or the enquiry w be made before refund can
bé: clahiged under that section. Dishonest claims for refusd arc thus provided againsi: - We,;
thetefors, think that section 50 sheuld be made moge liberal. We may state a large aumber
of ‘the replies 1o our Questionnaire agree® We recommead that the period --under . section
50 should be one year from the date of discovery of circumstances giving rige to the..claim

for refund. This will avoid harcship in many situations and is, in any case, a rational course.
. .20.15. Jt sometimes happens that bankers or companies ar other.corporations get a, number
of forms printed in respect of instroments frequently used by them, and such forms dre printéd
oh.stanped: papers: becavse the iustrument are chargeable with duty. Later, such forms cease
fo be raquired by the banker -or company. of corporation, and the money Spent on Stamp Papers
goes waste. This may pacticularly happen where business is to be wound up. Section 51
provides for such cases, by empowering the Chiet Controlling Revenue Anthority {0 make
atlowance for the stamp papers so used, if satisfied that the duty in respect of such stamp

1, Quesdon 57 (section 43). e
2. Resolition of the Government of India in the Finance Department, No. 4738-Exc., dated the 14tk August, 1908,
3. Qoostion 58 (gection 500 ot : e

Kennmmda- '
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papers has been duly paid. This power can be delegated to the Collector by the Chief
Contyolling Revenue Anthority.

No changes are required in the section.

Jectien 52. 20.16. Stamps are sowclimes inadvertantly used in situations where, notwithstanding the
expenditure on the stamp, the stamp does not serve the purpose for which it is intended. This
situation arises, for example, where the stamp used is of a description other than that prescribed
for such instrument by the rules made under the Act, or where a stamp of greater value than
was necessary js used, or where the instrument is not chargeable with any duty, or where the
stemp has been rendered useless under sectien 15 by reason of the fact that the instrument
was wriften in contravention of the provisions of sections 13 and 14, dealing with the mode
in which an instrument should be written and prohibiting the wse of a stamp paper for more
then one instrument. For stamps so misused, an allowance can be made under section 52 hy
the Collecter, on an appfication mady within the prescribed period.

As regards stamps of an improper description, a party has an alternative tremedy, namely,
getting the instrument certified under- section 37. If he does so, then the procedure under
section 52 will not apply. We are recommending an amendment of section 37 whereby it
will not be necessary for ihe spplicant to pay the duty again® where he resorts to that section.
The case under section 52, howover, stands on a different footing, because, under section 52,
the applicant will get back the money value of his misused stamps of improper description.®

- W is not, therefore, necessary to amend section 52 on this point. _

20.17. It is, kowever, desirable to widen the scope of section 52 in relatiori to stnmpé of
improper description, as recomtaended® under section 37. '

|

We may mention that such an amendment has been favoured by many of the replies to our
Questionnaire.* _

20.18, Although the Act contzins elaborate provisions as to refund of stamp duty im
certain cases, an important case——duty paid by mistake—seems to have been left to Implication.
A recent decizion reveals this lacuna, which, it seems to us, requires consideration. . )

&
S

i
i

It has been held by the Andhra Pradesh High Court® {Majority view) that a case of
voluntary or mistaken payment of stamp duty does not fall under the Act. It is not covered by
any provision in the Stamp Act, empowering the Board of Revenue to refund the excess stamp
duty paid, voluntarily or by mistake, by a party. The Chief Controlling Revenue Authority,
which is the Board of Revenue, is not, therefore, competent to direct refund of the exdess
stamp duty paid voluntarily or under a mistaken impression of law by the party at the time
of the registration of a document. : oo

20.19. This ruling was given on @ reference made by the Board. In order to appreciate
the scope of ihe reference in the Andhra case, it is necessary to state the facts that gave. risc
to the question. Sri Jasti Venktaratnam and his sons had executed a document wyled- gs
“gale deed” om June 12, 1962, in favour of Shri Mangant Suryanardyana {the paitioner) i
respect of a land for a consideration of Rs. 5,980. . S T <

- The “purchaser” paid a sum of Rs. 1,000 as advance, and agreed to pay the balapce of
the sale comsideration with interest on ‘Yehe 11, 1963 and to obtain ancthier deed spias to
complete the tramsaction. 7The “purqhﬁser“' was put in possession of the property amd:the
document was registered s document No. 2004/62 in the Sub-Registrar's Office, Kalkpldr' swith
the requisits stamp daty for a sale deed. Tn accordance with the terms stipulated’ o U destl

‘1. Ses recommendation a¢ to section 37.

"2, Ses section 53.

3. of, recommendation as fo s. 37T,

4. Chestion 59 (section 52). . : s

5. Snl i Suryanaragana V. The Board of Revenme, Govarnmens of Andbra Pragesh, (1975) 2 A P.LJ. 2564P,B.)
(Yearly Digest for March, 1976, colunm 533); ALR. 1976 AP, 150{May, 1976 part—majority visw). oo
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dated June 12, 1962, another document was executed on September 2, 1963, whereunder the
executant-verxlor acknowledged the full consideration (i.., the intended sale amount and the
interest thereon). It also indemnified the claims against a loss to an extent of Rs, 2,700, The
document was executed on a stamp paper worth Rs. 44 only, treating it as a “supplemental
deed” confirming the original sale deed which was registered as document -No. 2014762,
The Sub-Registrar, Kaikalur, before whom the second instrument. was presented for registration,
impounded it ag deficlently stamped. On a dispute raised by the petitioner with regard to the
natyre of the second document, the District Registrar, Krishna adjudicated the document as a
regular deed of sale for a cash consideration of Rupees 6,492 and ordered the collection of
the deficient stamp duty of Rs. 475 together with a penalty of Rs, 5. Aggrieved by the decision
of the District Registrar, the petitioner filed a revision petition under section S6(1) of the Acr
before the Board of Revenue which framed the following two issues for its own consideration
and order :

(1} Whether the earlier document executed and. registered as document No. 2014/62
of S.R.0. Kaikalur was a sale deed for a consideration of Rs. 5,980 or an agree-
ment to sell 7 and

2) Whether the subsequent document executed on 2-9-1963 is a sale deed for
Rupees 6,492 or a supplemental deed confirming the earlier sale with an mdemmty
for a sum of Rs. 2,700 ?

20.20. The Board of Revenue, on a consideration of the facts dhd wcumtances held
that the first document which was styled as a sale deed, was oaly an agreement of sale, executed
prinm'ﬂltareccrdtherecelplofapnrhonufthemchasepncemﬂrdcrtosafeﬂuard the

purchaser against fresh demand as the purchaser was put in possession of the land, and that =

the second document was & regular szle deed for a case consideration of Rs. 6,492 and, thereforz,
the samp duty as a sale deed was leviable ca it.. In the result, the Board of Revenue upheld
the decision of the District Registrar and allowed the revisiop petition on March 9, 1965, observ-
ing that “since stamp duty leviable on a sale deed was collected on the earlier document, the
party i st liberty to seek refund of the excess duty paid under section 45 of the Stamp Act and
that the party may approach the District Collector, Krishna under section 45 with a refund

- application.”
#0.21. The Inspector General of Registration end Stamps, Andhra Pradesh, Hyderabad

" hosrever pointed out to the -Board of Revenue that stamp duty on the first document was paid
vohmitarily. It had not been paid either under section 35 or section 40 of the Act.

" Section 45 of the Act was confined to the refumd of stamp duty charged either under
sedtion 35 or section 40, and so the petitioner was not at all entitled to the refund. The Board
of Revemue, after examining the entirc material on recomd, realised the mistake committed by it
on being apprised by the Inspector General, Repistration and Stamps, and rectified its earlier
" order dated 9-3-1965 fu so far as the observation relbting to the refund of atamp duty on
document No. 2014/62 of S.R.0. Kaikalur was concerned, afjer affording reasonable opportunity

to e petitioper A, Writ Petition fil:d by the petitioner to quash the aforesazd orders of the

of Revenu: was rejected by the High Court on Mhrch 22,1968. A Divisiod Bench
lw the Writ Appeal preferred by the petitioner agtinst' the order of dismissal of the writ
petitipn and directed the Board to make a reference to the High Court under section 57 of
the Am., as, in 11s opinion, a substantial questlon of lm# ﬂ'ose Hence tl:us referém to thc

High Court.

~ The High Court held by a majority that there was no provision in the Act empowering
the Deard (0 direct rafund of duty paid valuntarily or under mistake.

_ 20.22. One need not examine the correctness of the comciusion rcached by the High
Court.on the present law. But the resultant position is hnnd]j' satisfactory. : _

Where tax is not legally leviable ard yet has been paid, it nught to be refunded,—subject,
of course, 0 such safepuards of limitation and deduction for office cxpenses a5 are uwsupl.  To
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adhere to the old doctrine that money paid under mistake of law cannot be recovered, .is
inequitable. There ought to be some provision empowering the Board to grant refund in such
cases. One could cven construe the expression “inadvertantdy” in scction 52(a) as covering the
situation, but, since the judicial construction now docs mot permit the citizen to do so, we
recommend that the words “or by mistake of fact or law” should be added after the word
“inadvertantly” in section 52{a) at both the places.

20.23. It may be noted that under the Income-tax Act? if uny person satisfies the mcame-
tax Officer that the amount of tax paid by him or on his behall or treated as paid by him
0§ on his behalf for any assessment year exceeds the amount with which hc is properly charge-
able under the Act for that vear, he shall be entitled to a refund of the excess. In the actual
administeation of this section, or in the case law reported thereon, one does not find any limita-
tions to the effect that the overpayment must have been made in particular citcumstances of
for a particular reason. There are, no doubt, procedural formalities and also a period of Iimita
tion (current period is 2 years). But. there is no substantive restriction cn the right to refund.
1f the Income-tax Officer does not gramt the refund within three months from the prescribed
date, there is even a provision [or interest.

~ According to the Contract Act?, a person to whom money has been paid, or anything
delivered, by mistake or under coerciom, must repay or return it. This section is wide enough
to cover mistake of Taw.* ' ' '

20.24. The settled position in law, as regards the liability of the State in regard to sales
tax levied by mistake as Taid down by the Supreme Court,-5-% is that whete tax is levied by mis-

. take of Taw, then ordinarily it is the duty of the State, subject to any provision of the faw relating

to sales tax, to refund the tax.

In the Andhra Pradesh case, therefore, it covld have been argued that even in the absemce
of & specific statutory provision, the person whe paid the duty coukl have claimed refund
on general principles. Perhaps, hywcirer, counse] may have thought that the genersl principles,
illustrated by the judicial decisions referred to above, were corifined to a tax collected under
a positive order of a taxing officer -and may not be applicable to 2 tax which a citizen pays on
his own calculations. Section 72, Contract Act (money paid under mistakes was not discussed).

'20.25. In the light of the sbove discussion, we recommend that section 52(a) should be
revised as follows :(— : : -

“59 - (3} When any person has inadvertantly or by mistake of fact or low—
(i) used for an instrumenf chargeable with duty, & stamp of a description cther
than that prescribed for such instrument by the rules made under this  Act,
, or IR
. (i} wsed a stamp of greater valye than was necessary, or
(iii) used any stamp for am instrument not chargeable with any duty; or"..-,; "

20.26, Sections 49 to 52 baving proyided for allowance for spoiled stamps, or pﬂmu!
forms no longer required or misused spmps, section 53 contains a precise provision as to how
this allowance is to be made. The section enacts that in any case in which allowance i tade

for spoiled or misused stamps, the Collector may give in liew thereof,—(a) other ‘stammips ok

the same description and value ; or (b) if required and (if) he thinks fit, stamps &f aj?jotﬁr

. 1. Saction 237, Income Tax Act, 1961,

2. Section 72, Indian Contract Act, 1872, .

3 Sir Shiba Prasad v. Maharaha Srish Chandea (1949) 76 LA, 244, 51 Bom. LR, 17, ALR. 198 BT 27
" approving Yagadish Prasad Pannanlal v. Praduce Exchange Corporation (1943) 2 Cal. 41, A.LR. 1546 Cal. 245,

. State of erai . Aluitum Indistres, (1968) 16 8.T.C. 689 (5.C.), referted to in the Yearly Digest {1965} K.LR.

5, Srate of Madhya Pradesh v. Shailol BRal, A.LER. 1964 5.C. 1000, 1010, pars 14 to 17,

- 6. Gl & Ca. v. Commercial fax Officer. Civil Appeal No 1580-1595 of 1967, dated 9-2-1968 {1963) 3.C. Nowes 50, .

1968 22 5.T.C. 524 {(8.C.)
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description to the same amount in value; or (c) at his discretion, the same valus in money,
deducting 10 naye paise for each rupee or fraction of a rupee.

There are several points of detail which require discussion.

~ (i) It is not very clear whether this seclion applies also where the allowance s made in
case of printed forms under section 51, and we think that that should be brought out, by providing
that the section applies,

(ii) Secondly, so far as clause {c) is concerned, the grant of refund in cash is discretinnary
with the Collector, but we are of the view that it should be mandatory, because a party will have
no use for other stamps if given under clause (a). In fact, a party cannot, in general, sell stamps.?

tiii) Thirdly, when vefund in cash is granted under clause (c}, the present section requires
a Jdeduction of 10 nave paise for each rupec or fraction of a rupee which, we think, is rather
on the high side. The amount was originally one anna per mpee and was, in 1958, on the intro-
duction of decimal coinage, relaced by 10 naye paise as a routine. There is, however, in our
view, scope for a more lenient provision in so far as refund under section 53(c¢) is concerned.

(iv) Fourthly, there seems to be some obscurity® as to whether the dednction of I} paise
per rupee under section 33 is to be applied in respect of the totalled up value of the stamps
of the instruments, or whether it is to be applied in respect of =ach stamp. This obscurity should
be removed by adopting the first alternative,

-(v) Fifthly, so far as refund in the situation dealt with in section 51 (printed forms no
longer required) is concerned, justice requires that there should be no deductien, because here

it is by reason or circumstances beyond the control of the party that the printed forms have -

become useless.

. ¢¥i) Sixthly, in other situations, the deduction can be said to represent office expense, in-
curred on applications for petty amounts which may be filed with some frequency. But, here
again, it is fair that there should be a suitable maximum in respect of the deduetion on each
transaction, say, 5 rupees. Office expense on a particular transaction is not, in the gcnerality
of cases, likely to exceed five Tupecs.

(vii) Having repasd 1o our view® that the action under cianse {c). i.e. rcfund in cash,
shmﬂd be the mle rather than the exception, that clanse should appear before the ether clauses.
- (viii) Finally, as to clavse (b) which deals with refund in the form of stamps of other
dedcription, we are of the view that the Collector should have no discretion. If the applicant
prefeds that form, it should be allowed.

20.27. In the light of the above discussion, we recommend that section 53 should be revised
as follows : '

Rewsed saction 33

" 53 (1) In any case in which allowance is made for spm]ed or misused stamps rnder .m-tmn
49 or section 52, or in respect of printed forms no longer, required under section 51, the Col-
}ector may give, in lieu thereof,—

{a) the same value in money, deducting, subject 1o the provisions of sub-!rer-ttr.:-n (2],
five paise for each rupee or fraction of a rupee, or
{b) i rhe applicant so reguires, other stampé of the same description and value ; or
{¢) if the applicant so requires, stamps of aoy other description to the same amount
in value, '
1. SBection 69,
2, See the differing directions glven in the various Starp Manvals,
3. So= discussion, supra point {ii).

24 M of Law/77—78
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(2) The deduction under clause (a) of sub-section (1)—
(i} shall be calcutated on the total value of the stamps ;
(ii) shall not exceed five rupees 3 and

(il shall not be made where the allowance is granfed under section 31,

We may mention that the suggested amendment has been favoured by most of the teplies
to our Questionnaire.!

Section 54, 20.28. Section 54 reads—

“54. When any person is possessed of a stamp or stamps which have not been spoiled
or rendered unfit or useless for the purpose intended, but for which he has no
immediate use, the Collector shall repay to such person the valve of such stamp
or stamps in money, deducting ten nave paise for each rupee or portion of a
rupee, upon such person delivering up the same to be cancelled, and proving to
the Collecior’s satisfaction— :

(a) that such stamp or stamﬁs were purchased by such person with a borg fide
intention to use them ; and )

(b) that he has paid the full price thereof ; and

(c) that they were so purchased within the period of six moWths next preceding
the date on which they were so delivered :

Provided that, where the person is a licensed vendor of stamps, the Collector may,
#f he thinks fit, make the repayment of the sum actually paid by the veador
without any such deduction a5 aforesaid”

Tn this section also, the provision as to deduction should be amended on th: same lines as?
in section 53, as recommended. '

We may mention that the suggested amgndment has been favoured by most of the replies
to our Questionnaire.” ' :

20,29, According to section 54A, notwithstanding anything contained in section 54, when
aty person is possessed of a stamp or stamps in any denominations, other than in denominations
of annas four or multiples thereof and such stamp or stamps has or have not been spoiled, the
Collector shall repay to such person the value of such stamp or stamps in money calculated in
accordance with the provisions of sub-section (2) of section 14 of the Indian Coinage Act,
1906, upon such person delivering up, within six' months from the commencement of the Indian
Stamp {Amendment) Act, 1958, such stamp or stamps to the Collector.

Section S4A.

The section needs ne change.

20.30. According to section 55, when any duly stamped debenture is remewed by the issue

- of a new debenture in the same terms, the Collector shall, upon application made within one )

wmonth, repay to the person issuing such debenture, the velue of the stamp oo the original o
on the new debenture, whichever shall be less C

Section 55.

The proviso requires that the original debenture should be produced before the Collector
and cancelled by him in such manner as the State Government may direct.

. Uader the Explanation, a debenture shall be deemed to be remewed in the same terms
within the meaning of this section notwithstanding the following changes :— - )
(@) the issue of two or more debéntures in place of ome original debenture, the total
amofunt secured being the same |

1. Question 60 (Section 53).
2. See recommendation as to section 53.
3, Question 61 (Section 54).
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(b) the issue of one debenture in place of two or more original debentures, the total
amount secured being the same ;

(c) the substitution of the name of the holder at the time of renewal for the name
of the criginal heolder ; and

(d) the alternation of the rate of inferest or the dates of payment thereof:
No changes are needed in this section.

APPENDIX FODIRE I
Some sample situations where an instrument would be voidd

1. An agreement by a minor is void.® In general, a transfer by him is also void? If the
parties knew that one of the parties is a minor, the need for applying section 49(d) (1) would
hardly arise, because the agreement is not “found to be void”. Bui cases can arise whers one
of the partics does not know that the other party is a minor, and a suit is filed to obtain a
declaration that the instrument is void, -

2. An agreement which defeats the provisions of any law is void.* A transfer defeating o
law ig alse void.® At the time of the formation of the agreement Or execution of the instrument,
the parties may not know that the agreement violates some law, For example, it is agreed by a
charter party that a ship then in countey X should go with a cargo of bay to constry-"¥.
Before the date of charter party, an order is made and published under legislation relating to
Contagious Diseases of amimals, prohibiting the landing of hay from country X to Y. The
parties did not koow of this notification, and the master learnt it for the first time on arriving
in country Y. Nevertheless, the charter party would be void. Where a contract is to do &
thing which canoot be performed without a violation of the law, it is void, whether the parties
kdew the law or not.® . _

3. An agreement may be void by reason of a mistake of fact common to both the parties.
There is the familiar situation of an agreement relating to a subject matter contemplated by the
parties as existing, which, in fact, did not exist. There is the illustration given in the Contract
Act,” whers A agrees to soll to B a specific cargo of goods supposed to be on way from England
to Bombay. It turns out that before the day of the bargain the ship carrying the goods had
been cost away and the goods lost, Neither party was aware of this fact. The agreement is void.®

The decigion in such cases of mmtake, as Lord Wright has said,’ turns on..the.<uestion
whether the mistake was “sufficiently basi”, The case of Bell v. Lever Brothers'? derhoshveins -
liow it may not always be easy to determine whether the agreement iz void by reason of mistake.
in such cases,—thereby illustrating why it is often adwsable for a partj' to obtain a judicial
verdict as to oullity,

4. A minor himself may challenge an agreement as void, 'be.cause 1t -was entered inty
by a person who was not his guardian,'! or by a guardian but without legal compelenm to entes
into the particular trunsaction.*2- :

1. These cases did not involve stamp duties, But telate to the \'alldity of the transacticns.
2. Section 11, Indian Contract Act. o .
. Section 7, Transfer of Property Act,
. Section 23, Indian Contract Act.
. Section & (b}, Transfer of Property Act. )
See discussion in Waugk v. Morris, (18T L.R..E Q.B. 202, -
. Section 20, Contract Act.
. Compare Coutirlor v. Hesite. (1856) 5 House of Lords cases 673, and. F. B Lawson (1936} 521..Q B.79, aﬂlcli "
i Substantia™.
. Lord Wright, Legal Essays,page 214.
. Bell v. Lever Brothers, (1932} A.C, 161,
. Cf. () fmambandi v. Haji Matsaddi, ALR. 1918 P.C. 11, 18
(b) Eonnusamid v, Rabfath Amemal, A LR, 1933 Mad, 308, 813,
. Jaffar AN v, Stenderd Co., ALR.1923 P.C. 762,

——
— oW ou-:lp\m.m.w

[
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Introductory.

Section 6.

i

CHARTER 21
REFERENCE AND REVISION

SECTIONS 56—61

21.1. From the sections which we have so far considersd, it would have been evident
that the Coilector is the most important public officer vested with primary responsibility for the
administration of the stamp laws. The manifold functions exercisable by him render it necessary
that there should be somc authority which can control the exercise of his function not conly to
cotrect errors of judgment but also to secwre improvement in the administration of the Act.
That authority, again, can conceivably commit mistakes on questions of law. 1t is desirable that
such quesmms should, so far as the particular State is concerned, be decided by the High Court,
since, in the Indian legal system, the High Court is the chief judicial tribunal for questions of
law. The provisions which we proceed 1o consider—sections 56 et seq—are important from
the point of view just now mentioned, even though they may not interest the ordinary citizens who
has had no occasion to litigate before public officers questions of stamp duties.

21.2. It is for tins reason that section 56 makes detailed provisions whereunder the supervision
of the Chief Controiling Revenue Aluthority over the Collector is ensured in all important
cases, Under section 56(1), thc powers exercisable by a Collector under Chapter IV and
Chapter V and under clause (a) of the first proviso to section 26 shall in all cases be subject to
the control of the Chief Controlling Revenue Authority. These provisicns embrace several im-
portant functions. '

Further, section 56(2) provides that if any Collector, acting under section 31, secticn 40
or section 41, feels doubt as to the amount of duty with which any instrument is chargeable, he
may draw up a statement of the case, and refer it, with his own opinion thereon for the decision
of the Chief Controlling Revenve Authority.

According to- seetion 56(3), such authority shall consider the case and send a copy aof
its decision to the Collector, who shall proceed to assess and charge the duty (if any) in con-
formity with such decisions.

21.3. On sub-section (2}, a Supreme Court! case may be referred to. It was held in that
case that the Chief Controlling Revenue Avthority is 8 quasi-judicial tribunel when a reference
is made to it under section 56(2}. It was, thersfore, necessary that the executant of the document
shonld be heard in such a reference. The-Sapreme Court pointed out, thet the question o be
decided by the Chief Controlling Revenne Anthority would be ore of law, and may result in the
payment of large amounts by executants of a document. This judgment should be deemed to
have overruled an earlier decisibn of the Allalabad High Court,? which was to effect that there
is vo provision in the Stamp Act for sending a notice of hearing to the executart. The clarification

- by the Supreme Court is welcome. It may be stated that the position in this respect was, to say

the least, obscure before the judgment.

For example, in a Madras casc,® it was held, that there was no right to any oral hearikg
when the Chief Contrelling Revenue Authority was seized of a matter under section 56(1). It
was stated that it is enough if sufficient cpportunity to state their case is given. The discussion in
another Madras caset seems to consider hearing necessary, under section 56(1). Bu. the question

of oral kearing was not in issue.

1. Board of Revenue v. Vidvawed, A LR. 1962 8.C, 1217, 1220, para 5-6 {Wanchoo, J.)

2. Kasav Prasad v. Chlef Controfling Revenne Authoritr, AJR. 1955 N.U.C. 3561 (M.L. Chaturvedi, 1.).

3. In ve Shanmugle Mudaliar, (19501 2 M.L.J. 389 (Rajamennar C.J. and Balakrishna Ayyar 1).
4, Annamalai v. District Regisirar, ALR. 1966 Mad. 3§, 37, 39 {(Paragraphs 1 and 9).
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-~
21.4. In our opinion, it would be useful, if in section 56(3), after the words “such awthority”,
the words “after giving the parties a reasonable opportunity of being heard” are added, in
order to codify the position resulting from the judgment of the Supreme Court.!

We may mention that the suggested amendment has been favoured by most of the replies
10 our Questionnairc.? We, therefore, recommend that scctior 56(3) should be amended

as above.

21.5. Section 57 provides that the Chief ControHing Revenue-authority “may state any
case® teferred to it under seclion 56, sub-section (2), or ctherwise coming ro its motice, and
refer such case, with its own opinion thereon, to the High Court specified in that section. It
further provides that cvery such case shail be decided by not less than three Judges of the
High Court to which it is referred, and in case of difference the opinion of the majority shall

prevail,

21.6. Though the word used in section 57, sub-section (1) is “may”, it has been held
by the Supreme Court that' a reference is mandatory. The sub-section thus imposss a dufy
on the authority o state the case, if a substantial question .of law is raised,

21.7. it has further been held! by the Supreme Court that this duty fo make a refercnce
is not.affected by the question whether the case is pending befors the Authority or not. The
Suprethe Court has observed that the Authority is in 2 similar position as the Income-fax
Appellate Tribunal under the analogous provisions in the Income-tax Act, '

21.8. In our view, it is desirable to codify the proposition judicially laid down’ about
the duty to make a reference. It is also proper to emphasise that the reference can only be
compelled on a substantial question of law.

91.8A. In cases where the reference under section 57 is heard by a High Court consisting
of less ‘than threc Judges® or by the cour¢ of a Judicial Commissioner” having fess than three
Judiciai Commissioners, the present provision for hearing by & minimum number ¢f three Judges
it impessible of compliance. Such cases should therefore be excluded from sub-section (2,

for gbwiows reasons.

21.9. The yucstion may be raised whether the present. provision for three Judges should
_be retained at all. We are, however, of the view that the. importance, frequency and universality
of questions arising under the Act renders desirable retemtion of the present scheme. Moreover,
there has been no practical difficulty resulting fram the present scheme. We, therefore, prefer
_to retain the present provision,—of course with certain changes to be presently - noticed or

already noticed.” _

21.10. Though the Act does not specifically state that the Chief Controlling Revenue
Autherity should formulate the question on which the opinion of the High Court is sought,
judicial decisions hold that the question should be formulated.® Since the High Court cannot
express jts cpinion on matters Lot referred to it, it is advisable that therc should be a provisien
in the, Act for the formnulation of questions.'® We recommend an amendment of the svetion for

the present purpose.

-

1 Pare 21.3. Supra.

" Question 62 (section 56).

* Vanarashi Das v. Chief Comtrolling Revenue
Siwegar Mills case, A LR, 1350 §.C. 213

¥ Baparast Das v. Chiaf Controliing Revenne Authority, Dethi,
& Para 21.4, supra. . :
. & For example, Sikkim,
T As to Judicial Commissioners{ sec also discussion) frofra.
* Pars 21.8A, supra
* Vlgay Consiraction and Developmens Campany v, Inspector Generad of Stamps,

91, para b.
w ¥, Order 46, rule 1, Code of Civil Procedure, 1908.

Authority, Deli, ALR. 1968 S.C. 457, 502, para 9 citing Maharashira

A.LR. 1958 5.C. 497, 502, para 9.

ATR. 1967 Andhra Pradesh 90,

Recommendation
as to section
56(3).
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sub-section  (1).
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We may mention that the, suggested amendment has been favowred by most of the replies
10 our Questionnaire.!

21.11. We rext ceme to the court to which a reference can be made under section 57,
“High Court™.  The scction contains a long list enumerating the various High Courts. There was need for
such an enumeration at a time when British India comprised a few arcas where thers were
no High Courts but only Courts of Judicial Commissioners ; and, apparently, the intention .
was that in relalion (0 areas where there were only Courts of Judicial Commissioners, the reference
should be made to the specified High Court. For cxample, in relaiion to Ajmer and Merwara,
t was provided that the reference under section 57 should be made to the High Court at
Allahabad. It may be of interest to know that after a long enumeration, there was a residuary
clause whereunder, in other cases, the reference was to be made to-the High Court at Fort

William (Calcutta).

Present practice 21.12 This general structure of the section has so far been maintained, though the textual

of enumeration  details bave changed from time to time, and the legislative practice has been to substitute

a0t coVnt  ho pame of the appropriate High Court whenever constitutional changes necessitated such a
substitution. The result of this practice has been that every time when a new High Court is
created or the jurisdiction of a High Court is extended over a Union Territery or a new Union
Territory is created, an amendment of the section becomes necessary. In this process, the
enumeration sometimes becomes incomplete also. For example, the official text of the Act,
as modified upto 1st March, 1970, does not mention anything about Pondicherry, though it
appears 1hat? as regards Pondicherry the mention of the Madras High Court has been added
separately. The Union Territory of Goa, Daman and Diu also does not find a place in the
present enumeration. Thus, the present practice is cumbersome, and if a simpler method could
be substituted, the change would be worth considering. :

21.13 For improving the position in this regard, two alternatives could be considered.
position Fither the enumeration of High Courts may be totally omitted, leaving the matter to be governex
) by the general provision in the General Clauses Act?, which provides thtat “High Court”, used

with reference o “civil proceedings”, shall mean the highest civil court of appeal (not including
the Supreme Court) in the part of India in which the Act or Regulation coiftaining . the
expression operates. Another alternative would be to insert, for the purposes of section 57,
g suitable definition of the expression “High Court”. Here a precedent is furnished by the
Contempy of Courts Act®, which provides that “High Court” means the High Court for a
Statc or a Union Territory, and includes the Court of the Judicial Commissioner in any Union .-
Territory. We prefer the latter alternative, since the first alternative—namely, relying. on the
General Clauses Act—mnay lead to a controversy whether proceedings by way of reference
are or are ot “civil proceedings”, There is no doubt that they are : but a controversy should

be avoided.

Allmnhws for
improving the

t:'aée of Union 21.13A. The gquestion may be raised whether the adoption of either of the two aliernatjves®
ory. would not mean a chapge in substance as regards those Union Territories in regard to which

Tetyitory. .
' they are Courts of Judicial Commissioners.

21.14. In reply to this objection, it may be stated that the present section is silent as
to such Union Teiritories, so that even now it can be arguec that the Court of ‘the Judicial
Comnissioner is: by virtue of the General Clauses Act)® to be regarded as the High Coust
for the purposes of section 57. However, even if this view is not correct, we do not se¢ any
strong reason why a reference under the Stamp Act should not be made to the Court of the

' Question 63 (Section 5T

! Pandicherry (Eitension of Lawsy Act : (e
“(ag} if it arises in the Union Territory of Pondicherry, to the High Tourt of Madras,

1 Section 325), General Clauscs Act, 1897,

4 Seetion 2(d), Contempt of Courts eic. Act, 1971.

¥ Para 21-12, supra,

6 Section 213}, Geperal Clavses Act, 1897,

{26 of 1968}, Schedule, Part 2, inserting section 57 (oe), as follows :— .
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Judicia] Commissioner. These Courts decide various questions of law under the Code of Civil
Procedure and other laws, and can be safely entrusted with the duty of deciding references
znder the Stamp Act. Incidentally, at present, the only such case is the Union Territory of
So8.

21.15. Accordingly, we have come to the conclusion that in section 57, a suitable definition

of the expression “High Court” should be substituted, on the lines of the definition in the
Contempt of Courts Act,

21.16. In the light of the abeve discussion, we recommend the following re-draft of
geclion 57. .

Re-draft of section 57

{1y The Chicf Conirolling Revenue Authority may state any case referred to it under
stb-gecticn (2) of section 56 or otherwise coming to its notice, and refer spch case, with its
own opinicn therecn, to the High Court, formulating precisely the question on which opinion
of the High Court is requested ;

Provided thar where the case involves a substantial question of law, and a poarfy interested
makes an application 10 the said authority without unreasonable delay for making such reference,
the said authority shall make such reference *

Explanotion—In this Chapter, “High Cowurt’ means the High Court having jurisdiction

over the Sime or Union Territory, and, in relation to a Unlon Territory, includes the court

of a fudicial commissioner.

(2) Every such case shall, where the High Cour! consists of three or more Judges, be
decided by nor less than three Judges of the High Court to which it is referred, and in case
of difference, the opinion of the majority shall prevail.? L]

21.17. Section S8 provides that, if the High Court is not satisfied that the statements
contained in a case forwarded under section 57 are sufficient to enable it to determine the
questions raised thereby, the Court may refer the case back to the Revenue Authority by which
it was stated, to make such additions therefo, or alternations therein, as the Cowt may direct

in that behalf.

21.18. Under the scheme proposed® by us in regard to section 37, a raference can also
be made fo the Judicial Commissioner’s Court. However, ‘the definition of “High Court”
" in that section (as proposed) will apply to section 58 also, No further comments are needed
with reference to section 58. :

21.19. The procedure to be followed in disposing of a case stated vader section 57 is
dealt with in section 59. Sub-section (1} provid
of any such case, shall decide the questions raised thereby and shall deliver its judgment
thereen containing the grounds on which such decision is founded, '

Under sub-section (2), the Court shall send to the Revenue Authority by which the
case was stated a copy of such judgment under the seal of the Court and the signature of
the Regigtrar ; and the Revenue Authority shall, “on re_ceiving such copy, dispose of the case

conformably to such judgment”. - _

21.20. It appears to us that in sub-section (2), the words “dispose of the case” are
inappropriate in regard to cases where the matter has been already disposed of by the lower
authority. Having regard to the wide scope3 of section 57, such a situation can conceivably

E]

* Section 2(d), Cotempt of Courts Act, 1871, Para 21.13, sapra,
» Cf section 259, Income Tax Act, 1961. '
s (f. section 96 (2), Code of Criminal Procedure, 1973

& Sea racommendation as to section 57

s Parn 21.7 supra.
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21.21. Although it can be stated that the reference to the High Court implies that the
matter is at large, it is desirable to amplify section 5%{2) to make the language appropriate
for a sitnation where the principal case has been already disposed of by the lower authority.

The direction in sub-section (2} to the effect that the Revenue Authority should “dispose
of a case conformably to the judgment of the High Court”, becomes inappropriate when
no case is pending hefore the Revenue Authority, and the case referred by the Board relates
to one already disposed of by a lower authority, The procedure for 2 reference to the
High Court by the Chief Controlling Revenue Authority applies equally when a case is not
pending, as where it is pending! Hence, it is desirable that scction 59, sub-section (2), should
be amended by using language more fitted to the case. Unless the revenue authority has still
resting upon it the duty of disposing of & case, the present words are not appropriate. They
are more appropriate tg an actual and concrete case pending before the revenue authority.

We therefore recommend that these words should be replaced by the words “shall pass
such orders as are necessary for disposal of the case conformably to the judgment”.

In this connection, we may cite the precedent contained in the Income-tax Acl* guoled
below.

“2601 (1) The High Court or the Supreme Court upon hearing any such case shall decide
the questions of law raised therein, and shall deliver its judgment thereon containing the
grounds on which such decision is founded, and a copy of the judgment shall be sent under
the seal of the Court and the signature of the Registtar to  the Appellate Tribunal
which shall pass such orders as are necessary to dispose of the case conformably to such
judgment.

(2) The costs of any teference to the High Court or the Supremé Court which shall
not include the fee for making the reference shall be in the discretion of the Court”.

21.22. This takes us to section 60. In the case of courts other than those mentioned
in section 57, if the Court feels a doubt ag to amount of duty to be paid in respect of any
instroment under proviso (a) to section 35, the Judge is, by section 60, empowered to draw
up a statenrent of the case and refer it, with his own opinion, for the decision of the High
Court to which, if he were the Chief Controlling Revenuve Authority, he would refer the same
under section 57. This is the main proposition enacted in sub-section (1) of section 60, while
sub-sections (2) and (3) deal with matters of detail.

21.22A. There seems to be a certain amount of obscurity as to the precise stage at which
such reference could be made. Some of the points in this conmection have come up for
decision hefore the High Courts and, on those points, the relevant judicial decisions furnish
some guidance. But it must be stated that the position on those points is not very apparent
from the language of the section ; and in order to make the section self-contalned, it is desirable
to insert necessary clarification on the various points, which are enumerated below,

21.23. In the first place, the Judge desiring to make the reference must entertain a
doubt as to the amount of duty to be pald before making the reference. It follows that he
canmot do so where he already considers the document not fully stamped and impounds it.
In such a case, he has to send the instrument® under section 38 to the Collector, apd it 8
for the Collcctor* to certify that the document is duly stamped, if the Collector takes that view.
Therefore, it is not competent for the Yudge who impounds a document to resori 1o e
procedure for reference under section 60. This shonld be made clear, : _

21.24. In the second place, the Appeitate Court cannot resort to section 60, The Apgpellate
Court is bound by section 36, and, therefore, cannot proceed to maks a referepect’ under
section 60. It can, however, proceed under sub-section (2) of section 61. ;

L Saction 37,
a2 Section 260, Income Tax Act, 1961,
& Section 18,
1 Sectiom 40. |
5 {a) Refercnce, (1888) LL.R. 11 Mad, 38,
(b) Somayya v. Anjareyala, A LR. 1935 Mad. 382.
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201,25, Thirdly, after the levy of penalty, a reference will not be competent under this
segtion evén at the instance of the trial Judge. Thé case is different where the Judge had
already determined, to make ihe reference beforé the levy of the penalty, though the actual
reference was framed after such levy,! ' T '

-_2'1'.26. In the result, the section should be amended on -lhe three ﬁuims mentioned
above.?

.21.27. We, therefore, recommend that the following sub-scctions should be added in
- section 60.. L -

“(4) No court shall take action under this section where the case is one to which
section 36 applies ; but nothing in this sub-saction shall affect the provisions of
section 61,

(3} No action shall be taken under this section where the instrivmeny hus already
been impounded or a penaliv fevied in respact thereof nnder proviva (a} fo
section 357, '

We may add that most replies to our guestionnaire® are in favour of such an amendment.

~ 21.28, The provisions so far discussed related to references under the Act. Powers of
.appetlate courts are dealt with in section 61(1). Tt is concerded with two situations—(a) where,
in the eourt of first instance, an order admitling an instrument in evidence is passed because
the instrument is regarded as duly stamped or as not tequiring a stamp, and (b) where such
order is passed because there has been payment of duty and penelty under section 35,

Section 61(2), which is comcerned with the powers of the Appellate Court (or Court of
Reference), is also intended to deal with both these situations, namely, (a) where the Appellate
ourt is of opinion that such instrument should not have been admitted in evidence without
the. payment of duty and penalty under section 35, and (b} where the Appellate Court is of

opinion that the instrument should not have been admitted without the payment of a higher

duty and penalty than the duty and penalty paid in the court of first nstanee.

21.29. Thus, both sub-section (1) and sub-section (2) of section 61 can be divided

inte two parts, dealing respectively with the two situations mentioned gbove, In the presént

" strioturé of the two sub-sections, this aspect is not brought out clearly. We are of the gpinion

~ that it would be useful if both the sub-sections are split up into clauses, so as to indicate that

“each pirs applies to one or other (but not both) of the two situations. Such re-structuring
has beer favoured by inost replies to our Questionnaite also.* e : I

21.30. We, therefore, recommend that section 61(1) should be revised as follows :

~wgi(1), When sny court in the exercisc of ils civil or revenue jurisdiction or any
: Criminal Court in any proceeding wunder Chapter IV or sections 145 to 148 of
- .the Code of Criminal Procedure, 1973, makes any order adgiitting any instrument

in evidence— T o

{a) as duly stamped or as not requiring a stamp, or
- (b) upon payment of duty and a penalty under section 35,

the Court to which appepls lie from, or references are ‘made by, such first-
mentioned Court may, of its own motion or on the application of the Collector,
tuke such order into considereation for rhe purpose specified in sub-section (2)."

- (A similar amendment to be made in sub-section (2) will be {nQicated at the appro-

"\ B, Majandar v. M. Sarkar, A.LR. 1922 Calcutta 452, 453.
Pars 21.23 to 2125 sipra. :

Question &4,

Question 65.

24 M of Law/77—22

[ I

(itiy Referemos
not Competent
after penalty.

Recommendation

Recommendation.

Section 1.
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Section 61(2). 2L.31. The above scheme involves certain structural changes in section 61{2) also. Certain
other poinis may be considered, with reference to sub-section (2). It has been’ suggested that
if a party wants to pay penalty, he should be allowed to do so, and not be driven to the
Collector, as at present. The present provision for mandatory impeunding should, it was sog-
gested, be modified, to provide as above. As against this, it bas been stated that such amendment -
would create practical problem. In pursuance of the decision of the appellate Court, the Collector
should be allowed to realise the penalty, as at present. If the above change proposed purely
for convenience of the citizen, is carried out, the apprehension has been expressed that the
judicial function of the appellate Court and the proposed administrative work of realising the
amount, may get jumbled up. It is the stamp revenue in issue, having nothing to do with the
appeal. We have, after careful consideration come to the conclusion that it may be wu:rthwhlle

to carry out the suggestsun,

Replies to our Questionnaire! also mostly favour the change, We recommend it.
We galso propose u sliphe restructuring of section 61(2), for the reasons already indicated.?

21.32. We, therefore, recommend that section 61{2) should be revised ag follows :-—
“{2} if such Court, after such consideration, is of apinion—

(a) in the case referred :o. in clause (a) of sub-section (1), that such instrument
should not have been admitted in evidence without the paymcnt of duty ngd
penalty urder secticn 35, or ;

Recommendation.,

(b) in the case referred to in clause (b) of sub-section (2), that such instrument
should not have beer admitted in evidence wnhout the paymenit of & hjghu
duty and penalty than those paid,

it may record a declaration to that effect, and determine the amount of duty with which sm:h
instrument is chargeabls, and may require any person in whose possessien or power such instru-
ment then is, to produce the same, and may impound the same when produced.

Provided that where such person is prepared to pay the duty and penalty, _rh-e Court shall
- _acéept the same and shall not impeund the #mmmem.”

Section 61(3). 21.32A. In section 61(3), it wonld be necessary to deal with the situation when, besides
the declaration by the court, the penalty has also been recovered, in consequence of sub-section
(2) as proposed to be amended. Acmtdmgly sub-section (3) shovld be revised, and new sub-

sections added, as follows ;—

{3} When a declaration bhas been recorded nnder sub-section (2)—
(a) the court recording the same shall send a copy thereof to the {ollector, und

(b) where the mstrument to which it relates has” been impounded or is. otherwise
in the possession of that court, shall also send him the instrament, and '

{c) where the omount o} duty ond penalty has been pald under the proviso o
sub-section (2), shall Sdnd to the Collector ar authenticated oopy of Such
instrument, together wilh a certificate in writing, siating the amoynt of dwly
and penalty levied in respect thereof, and shall send such amount 10 the Cob-
lector, or to .rm‘z person oF he may appoint in this bekalf.’ :

(3A) Wken the duty and penally leviable in respect of any instrument have besw
paid under sub-section (3), the Court shall also certify by erdorsemert thers- -
un fiat the proper daty or the proper daty and penalty mmi 'tha amowss
of each have been levied in respect thereof, and the namie and re:ﬂcm qf .'
ifte person paving them. R -

* Question 66. ' '

* Para 21.29, supra.
-2 Compare section 38. (1).
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(3B) Every instrument so endorsed shall thereupon be delivered on his application
in this behalf fo the person from whose possession it came info the hands of
the Court, ¢r as he may direct a person autohrised by him?1”

21.33. Section 61{4), it would be noted, while empowering the Collector to prosecute any
person. in respect of whom an order has been passed by the appellate court by section 61(2),
enacts, in provisa (a), that “no suci prosecution shall be instituted where the amount (including
duty and penalty which according to the determination of the court, court, was payable in respect

of the imstroment nnder section 35, is paid to the Collecior, unless he thinks that the offence -

was committed with an intention of evading payment of the proper duty”. -

This will Tequire modificalion in order to deal with cases where the duty and penalty have
been already paid in court, under the new provision recommended by us to be inserted by
way of proviso to sub section {2).

21.34, Tn scction 61(4), and in proviso (b), the reference to section 42 will require to

be changed into a reference to section 41, having regard to our recommendation® to transpose

sections 41-42.
APFENDIX
Pravisions for hearing by Judges of a particalar number, occurring In selected enaciments
At Provision for }ninimum'numbet of Definition of “High Court™

. Incomodax Act, 1961, section 259 Not kss than two Judges of the *Hi Court™ is defined in terms
jgg of reference made by High Court which exclude Judicial Commis-
). _sioncrs {Sec section 249).

Indian Divorce Act, 1869, section 17 (a) Three Judges where the number. “‘High Court” is defined in terms
and section 1 (Confirmation of di- of Judges is theee or upwards  which eaclude Judicial Commis-
vOrCE m‘lui by district courf). Majority 10 prevail, - sloners.

L . (b) Two judges where the number '
of Judges is two—View of
Senior judge fo prevail,

Code of Criminal Procedure, 1973, Section $6(2) provides that every  Sertion 2(c) defines “High Court”.
: ¢ '96(2) and section 2(¢)  such application shall, “where ‘the In relation to a Union territory

to High Court to set  High Court consits of thres or omrthantheter,ﬂtorvofndhoié

tion of forcfeiture of  more Judges, be heard and ‘de- it means the highest Court
. termined by a spechal Beach of Hligh .  Criminel Ap of that terri-

Cmmaanipmedgthm deﬁ. tory other than the Supreme
and “where the High Coynt ¢om-  Court of Indiz. -

sigts of less than three J .
: such special Bench shall be com-
eyt Esﬂﬁ of =l the Judges of that

-
igh Court.” _ _ . _
Seclion 369, Code of Criminal Pro- Confirmation of death seutence, or See above, under Code of Criminal
cetlerre, 1971 (Confirmation of death passing of aoy dew sentance or Procedure, 1971, section 95(2).
setbensd), * order of High Court “Shal, '

such Court consits of two or
more Judges, be made, ' pasded
and signed by at least two of
them.” !

1. CF. Beation 38(1).

2. 96 febdommendation as to sections 41-42, suprs.

Section 61(4)



Introdustory

Section 62—
. Introductocy

Meqning of ‘

nesdad.

CHAPTER 22
OFFENCES : SECTIONS 02 TO o8
2271. We now come to the provisions of the Act relating to oﬂ_ences,'

The provisicns relating to offencees may appear to be heterogeneous and are, in fact, so.
to some extent. There ure provisions dealing with specific conduct, such as failure. to-egucel an
adhesive stamp (s. 63), refusal to give a receipt (s. 65), failure to make out a policy {s. 06),
drawing post-dated ‘bills or marine policies (3. 67), and breach of rules relating Yo “dale of
stamps” (s. 69), Three sections in this Chapter, however, are of- a more pencral charhcter: -
The first is section 62, which impn:-,es a penalty for executing ar instrunient not duly siamped-
and for certain ether action taken in relation to an instrumen; nog adequatcly siamped. A
more serious offence is constituted by section 64, which punishes certain acts donc with,
intent to defraud the Government., Those acts may consist in failure to set out the facts and
circumstances in an instrument or—vide clause {c)—“any other acl caleulaled to deprive
the Government of any duty or penalty under this Act.”

Then there is section 68, under which not only the post-dating of a bill is punished—
this is a specific act—but any person who, with intent to defraud the Government of duty
“practises or is concerned in any act, contrivance or device mot specially provided for by this
Act or any other law for the #ime being in force” is-also punished. This stanis midway.
between sections 62 and 64. It is obvious that the same act may fall ender sev:ral sections
with varying penalties,—a siwuation which is by no means satlsfactory

While it is not our intention to suggest a radical re-arrangement of the sections, we do
consider it necessary that the averlappmg between some of the provisions should be removed.

22.2. To begin with, section 62( 1) pumshes any person—

(a) drawing, making, issving, endorsing or transfemng, or signing uthnrwnse thaﬁ'
as a witness, or presenting for acceptance or payment, or accepling, paying or
receiving payment of, or in any manner negotiating, any bill of exchange,. Pay-
able otherwise than on’ demand or pmmlssory note without the same being duly
stamped ; ot :

{b) execuling or mgnmg othi:rwisa than as g withess any other insttument chargeabie
with duty without the same being duly stamped ; or

(c) voting or altemptmg to vote under. any pmxy not duly sta.mped
The punishment is fine which: ma\' cxtend to five- hundzed rupees for every such offence.

Under the proviso, when any pena]ly ‘has been pald in respect of any instrument under
section 33, section 20 or section 61, the amouint of such peialty shall be altowed:in- w
of the fine (if any) subsequently nnposed under this section in respect of the same. mstmmfr
npon the person who paid such penalty.

We shall deal with sub-section (2} later,

22.3. 1t has been held’, that in section 62(1){a), the word ‘accepting’ does not mean
‘receiving’. It means “exceuting as an acceptor”. Therefore, a person who merely receives
wn unstamped promissory note and puts it in a suit, is not guilty of an offence under section
62. It is desirable to bring out this aspect more clearly, by a suitable amendment. Ouly
the person who makes the bill of exchange or promissory note, and not the persen in whose
fawur it is m.;de should be liable? under section 62(1) (a)

1. Quem fmpfes: v. Ghulam Hussaln, (1834) LLR. 7. Mad: 771, 773,
2. Queen Empress v. Nithal Chand, (L898) LL.R. 20. All. 440,
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22.4. The above point deals with guestions concerning promissory notes and bils of ex- Whether person
change in the context of cection 62. A controversy in a more general form has also arisen umu:npedm
undler this section, namely, whether recelving an unstamped mstrument amounts to abétment i;?g“ﬂﬂ‘
of an offence. So far as section 62 is concerned, the question has =ow been answered by all
High Courts’ in the negative, except by the Madras High Court.® This also appears to be the

English law.”

22.5. It is desirable (¢ make suilable clarification on this gencral point* also, by codifying Desirability
the majority view., Mere receipt of an unstamped instrument should not be regarded as abet- 2
ment, where there is no instigation or other prositive act by the receiver. OF course, whert, on
the facts, incitement can be proved, the conduct will amount to abetment. For example, a
creditor procuring the signing of an improper entry in his account book may be guilty of
abetment, by reason of such procuration.

of
clarification.

22.6. We may borrow an example from Oliver Twist.5 In that novel, Fagin, after getting
Sikes to say that he (Sikes) would murder any onc who should betray him, wakes up Nooh
Claypoke, Fugin makes him (Slaypole) tell Sikes that the pirl Nancy had betrayed him.* As
Sikes .rushcs out in a passion, Fagin says, “You won’t be too violaut, Bill; [ mean not
top viclent for safety”. Discussing the legal significance of these facts, Stephen? says, “I think that
the whole conversation taken together would be evidence to go to a jury, that Fagin did ‘counsel’
ar ‘procure’ the murder committed by Sikes, which wonld make kim an accessory before the
fact; but if he kad confined himself 1o merely telling Sikes what Claypele said he had heard,
it would not have been enough. ™

This hypothencal illustration shows the distinction between uctive mstigalmn {on the one
hand) aad passive inaction {on the other hand).

22,7, So. much on the question of abetment. Clause (b} of acction &2 uses both the Section. 62(b), -
expressions “executed” end “sign".  The expression “executed”, with referenc to instruments,
is defined” in the Act, as meaning “'signed”. The word “excuting”, in section 62, clause (1) (b),
must mean very much the same as ‘signing”, and it must be held to mean “signing™ so as to
complete the document so that it may have full legal effect.”

22.8.- Where -certain pariies {0 an arbitration signed an unstamped award, not as witnesses
but by way of assent, (though this was unnecessary), it was held!! that thoy were not liable -
under section 62{1)(b). The High Court observed—

“It is impossible to say that every person who. writes his name on a document of
thig nature otharwise thar as a witness has committed an offence under the At
because, if that was so, even a Judge who signed the ‘locument as an exhibit
would be liable to a fine. Tt is s pity. Nn definition is' given in the Act as
to the meaning of the expression ‘signing erwise than as a witness."”,

This point docs not necessitate an amendment.

" 22.9. But there is another matter which needs amendment. The Act specifically provides'? Preof of
ir section 43, proviso, that a prosecution cannot be smted in the absence o[ preof of a dishonest | hanest

ptention.
1 (g)Ew,p L Jarki, {1887) LL.K. 7 Bom. 82, R3. :
9) Queen Empress v, Mithalal, (1885) LL.R8 ATl 18.

2 -LL.R. 23 Mad. 155, 158 (Casc under cld section 67— Dbtervations as to old seciion 62).

J. LLC. v Maple, (1907) 77 L.J, K.B, 55, 55,

4. %o ouses ligted in Chhanganial v, Emp ALR. 1934 Nag. 261, 363,

&, Bltsod Twvist, Chapter, 47.

6. Oliver Twist, Readers’ Enrichment Edition (1966) p. 397.

7, Stephen, Digest of Criminal Law, 3rd Ed, page 152, note.

8, See Aowelisv. Wpnne, 15 CR NS 3.

9. Section 2(12). .

10. Emperor v. Brif Pol Saran, (1910) TL.R, 32 All. 195 (per Richazds, J.)

11. Hmpercr v, Brij Pal Saran (1910) ILR 35 Aff 108,
12, See section 43, proviso.
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initention to evade the payment of stamp duty,! where penaly has been paid. This, in our view,
should be expressly stated in section 62 also. In fact, we are of the opinion that intention
to evade payment of duty should be an essential mgredient of the offence, in every case
under section 62, and we recommend the insertion of a proviso to that effect. If this recom-
mendation is carried out, obviously it will not be necessary to refer to section 43, proviso.

22.10. As regards vicarious liability vnder the section, one particular casc of vicarious
liability~—companies—is dealt with specifically in sub-section (2}, (in relation to the issue of
share warrants). That sub-section is as follows :— _ '

“(2} If a share warrant is issued without being duly stamped, the company issuing
the same, aud also every person who, at the time when it is issued, is he
managing director or secretary or other principal officar of the company, shail
be punishable with fine which may cxtend to five hundred rupees’.?

22.11. The positien regarding vicaricus lability in general, e, in cases not dealt with
in sub-section (2}, is outside the section. [t was held in a Calcutia case,” that wher¢ a servant,
in the course of kis employment gives an unstamped receipt for an amount exceeding Rs. 20/-,
the master aiso can be held guilty of an offence under this section. Prima facie, it appears to
us that this view may require reconsideration. In fact, we may note that a different view was
taken in a later caset of the same High Court, where a sole surviving partner’ of 2 fira was:
held not liable for the clerk’s feilure to give a stamped receipt. We have carefuily considered
the matter, and are not inclined to recommedd any widening of the scope of the present pro-
vision, . ' co
'22.12. In the hght of the above discussion, we recommend that section 62 should be revised
as follows :— _ ' : :

“62. (1) Any person—

{a) drawing, making, issuing, endorsing or transferring, or signing otherwise than
as a witness, or presenting for acceplance or payment, or execnting as an
Gueeptor, paying or receving payment of, or in any manner negotiating, any
"bill of exchange (payable otherwise than on demand) or promissory notc
wifhout the same being duly stamped ; or ' -

() execuling or $igning otherwise than as a witness any’ other instrumént charge-

able with duty without the same being duly stamped ; or : .
(¢) voting or attempting te vote under any proxy not duly stamped ; LT
- ghab, for everv such nffence,-be gamishable with fine which may extend to five

hundred rupess. _
 “Provided that, when any penally has been paid in respect of any instrument under

' section 35, secrion 40 or section 61, the amount of such penalty shall be alkowed

in reduction of fine {if any) subsequently imposed under this section in respect

of the same instrument upon the person who paid such penalty. - L

“freavided furiner that notiing in thif section shall applv uitless the oct (s ?dpnl:i-l?ilh'
_the intention of evuding the gayment of stamp duty, _ .
Lxplanation.—A person wiin receives an nnstomped instrument does not, merely by
reason «f such receipt, become guilty of abetment of an offence under E;ﬁi.r
.sg(.'n'ari. e R L ' o
(2) 1f a share-warrant is issued without being duly stamped, the compan .i. 1
the same, and also every person who; at the time when it is issned, is,the N
() Kanhalya Lal v. Emperor, (1919) 54 Indian cases 406 (Allahabad}, distinguished in (1926) 24 AL Is8;° ': o

" (b) Compare (1933} 146 Indian cases 1055 (Labore).

Compare section 35, Companies Act, 1882 (repealed). o :
Queen Empress v, Khetter Mohan, (1900) 1.L.R. 27 Cal. 324, 332, 333, 4 C.W.N, 44-0 (Prinsap and Hill .IJ} kN

. Golam Hossain v, Emperov, (1904) B CWN, 378,380,
See para 22 (¥}, . If this wide change is made, a saving for section 43, provise need not be introduced.

I S
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director or secretary or other principal officer of the compam shall be pumshabl: mlh finc
which may extend 1o bve hundred rupees.” :

22.14. We may mention that the supgested amendment as to section 62(1}(3), and thc
added Explanation, and the added provisc saving section 43, proviso, has been favoured by
most of the replies to our Questionnaire.?

22.15. This disposes of section 62. It will be convemient at this stage to deal with one
pew provision which appears 10 be necessary. In our view, where the court of first instance
had. admitted an instrument after a specific decision that: the instrument was duly stamped
ot that it did not require any stamps, there should be no prosecution. Such a provision should
be joserted in the Act, say, as saction €2A. What we have stated in this paragraph represents
what we contemplate as the gist of the new provision, There should, we hope, be no difficulty
in putting it in precise lepislative language. Such a provision is needed because the very
fact that one court has decided that the instrument did not reguire stamp affords very cogent
grounds for assuming not only thar the parties did not wish to evade duty, but also that their
legal understanding was prima facic justified. In such circumstances, a prosecution is, in our
opinion not justified. : :

22.16. Under Section 63, any person required by section [2 to cancel an adhesive stamp.
and failing to cancel soch stamp “in manncr prescribed by that section”, shall be punishable
with fine which may extend to one huondred rupees. The only change required is addition of
the article “the” béfore the word “manner”, which we recommend.

22,17, Section 54 is one of the important penal provisions of the Act. Clause (a) of the
section punishes a person who executes an instrument which does not fully and truly set forth
the circomstances which are, by section 27, required to be set forth. Clause (b) punishes
a person who, while cinployed or concerncd in the preparation of any instrument, neglects or
Tomits to set forth those facts and circumstances. Clause (¢) ‘punishes a person who, with intént
to defraud the Government, “docs any other act calculated to deprive the Government of any
d;ty or penalty under this Act.” o

22.18. The ambit of clauses (a) and {b) is obmmsly limited, being, speaking broadly,
cottined 1o a {ull and true statement in the instrument of the relevant facts. But clause {¢)
is wide, and the question that has arisen is whether clause (c) is to be construed ejusdem goneris
with the preceding clauses (a) and (b)2, or whether it is not to be so construed.® The actual
coutroversy has ariser i respect of a person whc reoefvm an unstamped mstrumcnt hut it
could arise in many other situations.

22.19, The marginal note to the section would seem to support 2 narrower view. No
doubt, the werding of clause {¢) is capable of a wide construction; but, if taken literally, it
would take in almos; every cuse which falls within ancther sections—-section 62. Of course,
séction’ 62 does not require an intent to defrdud, while zection 64 requires such intent. But
thiere would be overlapping as regards the m$u¢1 meshable under the two sections. Again
W' Pplnishment under section 62 (fine up to five handred rupees) is milder than that under
section 64 (fine up o five thousand rupecs),—apparently because séction 62 docs not require
oeng rea at present. 1t can, therefore, be argued that clause (¢) of section 64 should be given
4 wide comstruction in order to cover cases where infenfional evasion of duty has taken place.
Even then, it appears reasonable to exclude, from c¢lange (€}, cases not analogous to clauses (a)
and (b). Under the present wording, section 64, clause (¢} overfaps not only section 62,
but ako section 68, as is explained below. - .' Coe

- 22.20. Section 64, clause (c) overlaps clanse (¢} of section G8,-—which punishes a
, who, with intent to defrand the Government of duty, “‘practises or is concerned in any
uu.*’bnntmance or device not specrﬁcally provided for by this Act or any law for the time
: in force” (Punishment is fine upto dne thm:salld rupees). The ingreients are o
fibed that most cases which fall under one will also' fall vnder the. other :
i Omegtion 67.
3 Chkakemil v, Emperor, (1916) LL.R. 44 Cal. 321; A LR, 1967 Cal. 665,
* [1934) 153 Indian cases 952 (Magpur).

Seciion 62A
[New).

Section &3—Re-
commendation.
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In fact, section 64(c) would even cover many acts covered by specific laws. . For example,
the act of manufacturing or selling fictitious stamps would fall under section 64(c), thaugh.that
act is an offence under the Indian Penal Code. It would not fail under scction 68(c), because
the acts specifically conered by the Tenal Code are excluded by section 68{c). In this respect,
section 64(c) creates an anomaly. ' o '

22.21. In view of the wide scope of section 64(c) as explained above, and the overlapping
between section 64(c) and section 68{c) as mentioned zbove, as also the anomaly referred
to above, it appears to be desirable 1o confine section 64(c) to acts analogouns to violatiens of
section 27, say, false statements (whether made in an instrument or not), calculated to deprive
the Government of duty or penalty.

ﬁﬁmﬂé 22.22. In the light of the above discussion, we recommend that scction 647c¢) should be
4(g). revised as follows : .

Revised section 64(c)
64. Any person who, with intent to defraud the Government,—

» L) * #* * *

(¢) Makes any Joise stalement celeulated to deprive the Government of any duly or
penaity under this Adt,

shall be punishable with fine which may extsnd to five thousand rupees,
We may mention that the suggebted amendment has been favoured by most of the replies
to our Questionnaire.t
Section 65— 22.23. Section 65 punishes Elnj.' persnn who,—

Amend t.
e {a) being required under section 30 to give a recelpt, refuses or neglects to  give
the same ; or

{b) with intent to defrand rhe Govemmenl: of any duty, upon a payment of maney
or defivery of properly exceeding twenty rupees in amount or valne, gived a receipt
for an amount o value nod exceeding fwenty rupees, or separales or divided the
money or preperty paid or delivered. -

The punishment is fine which may exl.end to ooe hundred rupees.
The amouvnt “twenty rupees” should be replaced by “one hundréd rupees™ in view of ssction
30 as proposed. s
Sealones ' 22.24. According (o section 66, any person who,— ' '

{a) receives, or takes credit for, qay premium or conmderanon for any qurslmr
of insurance and does not, within one month after receiving, or Iuk;ng e;qln
for, such premium .or. mpﬂderatmn, make out and exccute 3 stampnd
policy of such insurance ; or . :

{b) makes, exccuies or delivers out aay policy which i3 not duly Smmptd, or: pﬁys
or nllows in account, or agrees to pay or al]ow in account, any moncv ‘apon,
or in respect of, any such poliey, .

shall be punishable with fine which may extend to two hundred rupees.
We have no comments on this section. :

Seetion 67, . 22.25. Section 67 punishes any person drawmg or executing a ’mll of exc]:;augﬁ

otherwise than on demand) or a palicy of marine insurance purporting to be drawn q
ih a set of two or more, and not at the same time drawing or. .executing on paps

Question 68 [Section 64(c)].
' . amendment as t0 section 3.
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stamped the whole number of bills or policies of whick such bill or policy purports the set to
consist, The punishment is fine which may extend to one thousand rupees.

Though the language ic somewhat involved, the substance is clear, and needs no charge.
22.26. Section 68 is important, and may be guoted in full.

68, Any:person who, —

{a) with intent 1o defraud the Government of duty, draws, makes or issnes any bill
of exchange or promissory note bearing a date subsequent to that on which such
bill or note is aciuslty drawn or made ; or

{b) knowing that such bill or note bhas been so post-dated, enderses, transfers,
presents for acceptance or payment, OF accepts, pays Of reccives payment of,
such hill ar note, or in any maneer negotiates the same; or

(c} with the like intent, practises or is concermed in any acl, contrivance or device
niot specially provided for by this Act or any other law for the time being in
force ;

shall be punishable with finc which may extend to one thousand rupees,”

With reference to this section, we have offered our comments under weotion 64,

It may be nated that clause (c) is new, and seems to have heen modelled on section
21 of the Stamp Duties Management Act, 1861 (Eng.), which reads as follows.?

*21. Any person who practises or is concerned im any fraudulent act, contrivance
or device not specially provided for by law, with intent to defraud Her Majesty
of any duty, shall incur a fine of 50 pounds.”

No change .5 necded in the section,

22,27, Section 69 punishes——

{e) any person appoinled to sell stamps who disobeys any rule made under section
74. and

(b) also any person not so appointed who sells or offers for sale any stamp other
than 10 naye paise or § naye paisc adhesive stamp.

The punishment i impiisaonment upto six months or fine upto Rs. 500 or both.

In 50 far as the section relates to private persons dealt with in clause (b), the prohibition
against the sale of starmps by a privaie person is, in our opinion, too widely worded, inasmuch
&3 a person having surplus stamps which he purchases boma fide, is prohibited from passing
them cn for consideration t¢ another person who reguires them. It is, in our view desirable that
the prohidition m clause (b), should be restricted to persons who sell stamps av business, and
not to persons who have to sell a stamp in an isclated transaction,

22.28. It may be noted that in England, the penalty is not for vnaothoriscd sale of stamps
or private sale of siamnps, bul only for unauthorised dealing in stamps.” The relevant provision®
is quoted below :

“4. (1) If aoy person who is not duly appointed to sell and Jdistribute stamps deals
in any manner in stamps. without being licensed so to do, or at any house, shog,
or place not specificd in his licence, he shall for every such offence incur a fine
of twenty pounds.

(2} if any person who is not duly appointed to sell and distribute stamps, or duly
licensed to deal in stamps, has, or puts upcn his premises either in the inside

1 See discussion us to 5. 64, supra. .
* Section 21, Stamp Duties Management Act, 1891 (Eng.).
* Section 4(1), Stamp Duties Management Act, 1891 (54 & 55 Victoria c. 38),

24 M of Law/TT—13
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or o the outside thereof, or upen any board or any material whatever exposed
to public view, and whether the same be affixed to his premises or not, any
letters import in or intending to import that he deals in stamps, or is licensed
50 to do, ke shall incwr a fine of ten pounds.”

Need for 22.29, We are of the view that since there can hardly be any serious abuse when jthe
amendment. sale is confined to isolated tramsactions, the English provision is perferable in substance. In tllle
d

present scheme of the Act, a person who kas unused stamp has 1o approach the Collector ay
oblain refund under section 49 or section 50. This precedure is cumbersome, and it aldo
involves a deduction of percentage. Further, section 54(c) imposss a limitalion of 6 monthi
for grant of such refund. This position causes hardship to a person who happens to have.®
in his possession, unused stamps where there i a person ready and willing to purchase them.
We do not think that there will bc any loss of magnitude to Government if such persons are ;
permiited to iransfer such siamps. Nor do we think that such an amendment will create /
any serious scope for sale of lorged stamps. f

We therefore recommend that section 69(b) should be revised so a5 to rcad--

“{b) any person not so appointed whe carries on the business of dealing in stamps
other thun 10 naya paise cr 5 naya paisc adhesive stamps”.



CHAPTER 23
PROCEDURE IN REGARD TO OFFENCES—SECTIONS 70-—-72

23-1. There are three sections dealing with procedure in regard to offences- -sections which ppyodnctory.
constitule modifications of, or additions to, the general provisions of the Code of Criminal Pro-

cedure, 1973, They deal with—
{i) the conditions requisite for the initiation and continuance of proceedings.
{ii} the Court compeicat tc try the offence, and
(iii) the wvenue.

23,2, The conditions requisite for the initiation and continnance of proccedings are to Secti
. . . ! . Section 70.
be found in section 70. A Iarge number of matiers are mixed vp in that section. Under sub-
section (1), no prosccution in respect of any offence punishable under this Act er any Act
hereby repealed, shall be imstituied without the sanction of the Collector or such other officer
a8 the State Government generaliv, or the Collector specially, authorises in thar behalf.

Under sub-section (2), the Chiel Controlling Revernue Authority, or any officer generally
or specially authorised by it in this behalf, may “stay any such prosecution or compound any
such offence”. It muy be noled that this sub-section really comprises two (opics: (i) com-

pounding and (ii) stay.
Under sub-section (2), “the amount of any such composition shell be recoverable in the
manner provided by section 48"

23.3. We lhave no comments on section 70{1). As regards section 70{2), we think that ,
the authority competeat to initiate and the autherity competent to compound under sub-section tsgciogm?g(lﬁld.
(2) should not be different!, and, therefore, the Collector should also have power to compound
an offence under sub-section (2), since he is the person who ordinarily sanciions prosecutions.
He is in the know of facts, and is conversant with the gemeral policy for the initiation of pro-
secutions, He should, logically, be empowered to determine whether or wos the oifence should
be compounded. [t is, therelore, desirable that the Collector should be added in sub-seciion

(2}, while reiaining the present wuthorities.

23.4. While we sec no objection to the power given to the Chief Controlling Revenus Criticism of
Authority and others regarding the institution of prosecutions and compounding, we have serious Provision as to
vbjection to the present provision as to “'stay” in sub-section {2). The word “stay” in this sub- %Eﬁ]in Section
section has fed us to a consideration of the importan: principle involved. We do not think
that in this coniext, the power of "staying the proceedings” is appropriaiely vested in an
executive officer. It is for the court to adjourn its proceedings from time to time when the
exigencies of its business or other considerations of justice require. An executive officer should
not be given the power of staying judiciai proccedings. Perhaps, what the legislature intended
was withdrawal of the prosccution. I so, the word “stay™ is inappropriate and in any case,
such withdrawal can be safely [eft to be dealt with by the general provision in the Code of

Criminal Procedure, 1973.

We may mention that the suggestion put in our Questionnaire’ was that the stay under
section 70 should be by the court, and not by the Collector, and that section 70(2) should be
amended for the purpose. Thar has received general approval in the replies to the Questionnaire.
Although what we are recommending is slightly different from what we put in the Questionnaire,

there is identity of approach between the two.

T-E'f section 279, Income Tax Act, 1961,
Q6.
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Rwu;lhﬂﬂﬂded 23.5. In the light of the above discussion, we recommend that section 70 should be revised
re-draR. as under :
"=70. (1) No prosecution in respect of any offence punishable under this Act'.......
................. shall be imstituted without the sanction of the Collectot
or such other officer as the State Government generally, or the Collector spe-
cially, authotises in that behalf.
(2) The Chief Controlling Revenue-authority, or the Collector or an officer specially
authorised by the Chief Controlling Revenue Authority in this behalf, may....
compound any such offence.

(3) The amount of any such composition shall be recoverable in the manner provided
by section 48"
Recommendation 23.6, It is provided by section 71 that mo Magisirate other than a Presidency Magistrate
Ei%ccllflo;l%l. or 2 Magistrate whose powers are not less than those of a Magistrate of the second class,
shall try any offence under this Act.

The net effect of this section is that a Magistrate of the third class cannot try an offence
under the Act. Under the revised Code of Criminal Procedure,® there are no third class Magis-
trates. 'We therefore recommend that the section should be omitted.

Section 72— 23.7. Under section 72, “every such offence” {offence under the Act) committed in respect

Tateoductory., of any justrument may be tried in any district or presidency-town in which such instrument is
found, as well as in any district or presidency-town in which such offence might be tried under
the Code of Criminal Procedurc for the time being in force.

The words “such offence” refer to “an offence under this Act”,—the words used in section
71. As section 71 is proposed to be omitted’, these words will require a slight verbal change.
I is ako desirable 1o substitute “metcopolitan area™ for “presidency town” in view of the
phraseology adepted in the new Code of Criminal Procedure.*

R ' ruendation 23.8. We, thercfore, recommmend that section 72 should be revised as follows :
ts?eariz?;z. “72. Every offence under this Act committed in respect of any instrument may be
tried in any district or metropolitan orea in which such instrument is found, as
well as in any district or wmefropolitan area in which such offence might be

ttied under the Code of Criminal Procedure for the time being in forcs.”

We may state that the proposed change has been approved by all replies® received on
thi* gquestion.

1 Refarence to repealed Act is omiited.

1 The Cods of Criminz] Procedure, 1573,

3 Sea discussion as tg section 71, sapra

+ See the Code of Criminal Procedure, 1973,
1 Q7.



CHAPTER 24
RULES : SECTIONS 74 to 76

24.1. Departing slightly from the scquencc of the sections, we would, at this stage, like
0 deal with the rule-making power as confained in sections 74 to 76. At the outset, we
would like to state that we do not see any need at the present day for dealing with this topic
in three sections. When the Act was originally enacted, this scheme was considered necessary,
presumably because at one stage section 74 vested ihe power in the local government (later,
the provincial government), subject to the contro!l of the Governor General-in-Council, while
section 75 vested the power in the Governor General-in-Council. This is no longer the case
now. It is, thercfore, proper to combine section 74 (rule relating to the sale of stamps) and
section 75 (rules gencrally to carry out the Act). As regards section 76 (publication of rules),
it refers to “rules made uader this Act”, and it can be argoed that it is wider than the subject
matter of section 74 and 75, inasmuch as it may, to cite one example,! take in rules under
section 9. Even if that is so, there is hardly any strong reason for retaining it us a separate
section, particularly because, i view of the recommendation which we are going to make
concemning that section?, its text will be considerably shortened.

24.2 So much as regards the arrangement of the sections. As to the amendment to be
made therein, we have comments to offer only on section 76(2), which provides that rules
made under the Act shall, upon their publication, “have effect as if enacted by this Act.”
According to current doctrine on the subject, the quoted words can add nothing to the validity
of the rules. They are out of tune with current legislative usage. Being unnecessary verbiage,
they should be omitted. In fact, they create confusion. Whatever may have been the earlicr
assumptions, today it cannot be asserted that rules pot consistent with the pareni Act can be

valid.

Accordingly, we recommend the substitution of cne section for all the three seciions,
as under :—

“74(1) The Statc Government may, by rofificaiion in the Official Gazette, make
rules to carry out generally the purposes of this Act, and may by such rules
prescribe the fines, which shall in nc case exceed five hundred rupces, 10 be
incurred on breach thereof.

- ‘.

T4(2). Without prejudice to the generality of the power conferred by sub-section (1),
aind in parsicular, rules made thereunder may regulaie,

(a) the supply and sale of stamps and stamped papers,
{b) the persons by whom alone such sale is to be conducted, and
(c) the duties and remuneration of such persons :
Provided that such rules shall not restrict the sale of ten naye paise or five paise
adhesive stamps.

L Ses alsd sections 10, 16 and 18.
* See séxtion 76, infra.
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CHAPTER 25
MISCELLANEQUS SECTIONS 73 and 77 to 78A

25.1. The remaining four sections of the Act are concerned with miscellaneous mattets,
such as inspecion, delegation of powers, savings and sale of copies of the Act. These are
mostly administrative matiers, involving no questions of principle,

25.2. Under section 73, cvery public officer having in his custody any registers, books,
records, papers. documents or proceedings, the inspection whereof may tend to secure any duty,
or to prove or lead 1o the discovery of any fraud or cmission in relution to any duty, shall at
all reasonabie times permit any person authorized in writing by the Collector to inspect for
such purpuse the registers, books, papers, documents and proceedings and to take such notes
and extracis as he may deem npecessary, without fee or charge.

This cection was inserted for the first time in 1899, and has been taken from the (English)
Stamp Act.* 1891,

The expression “pubjic officer”, which oceurs in this section, has been defined in the
Evidence Act, section 74, and in the Civil Procedure Code, section 2, but not in the Stamp

" Act. ‘We are separaiely® recommending the insertion of a definitien of thar expression.

25.3. Tt is not understood why authority to inspect records under section 73 could be
sough: only from ¢ke Collector,® and not from an officer authorised by the State Governmeat,
e.g., from the Inspector-Gencral of Stamps (if so authorised). The section is defective in this
respect.

25.4. We, therelore, recommend that section 73 should be revised as Follows :—

“73. Every public officer having in his custody any registers, books, records, papers,
documents or proceedings, the inspection whereof may tend to securz any duty,
or to prove or lead fo the discovery of any fraud or omission in relation to any
duty, shall at all reasonzble times permit any person awothorised in writing by
the Sate Govermment or by the “Collector to mspeet for such purpose the rogisters
{rest as in present section).”

We may adl ihat the amendment has been favoured by almost all the replies o our
Questiannaire.?
25.5. We have already dealt® with sections 74 to 7¢ which relate to rules.

25.6. Suc:ncm 76A, which was inserted by the Decentralisation Act, 1914, empowers the
State Government to delegate certain powers, and needs no comments.

257, Section 77 provides that nothing in this Act contained shall be deemed to affect
the duiics chatgeable under any enactment for the time being in force relating fto court fees.

The section requires no change.

258 Under section 77A, all stamps in denominations of annas four or multiples thereof
shall be desmed to be stamps of the value of twenty-five naye paise or, s the case may be,
multiples thereof and shall, accordingly, be valid for all the purposes of this Act. It requires

no change.

1 Section 16, Stamp Act, 1891 {Eng).
1 See discussion a5 to section 2(224).
* Section 2(9) defines “Collector™,

4 Question 72.

s Chapter 24, supra.
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25.9. Section 78 reguires every Slate Government lo make provision for 1he sale of
transtations aof this Act “in the principal vernscular language of the territories administered by
it” {at a price not exceading twenty five nave paise per copy).

The only change required in the section is substilution of “languages of the States™ for
the words “vernacular languages of the territories administered by it”, and we recommend
accordingly, The present phraseology is inapproprate. Such a change has been faveursd by all
the replies® received on this questionnaire.

2510 The Act does not contatn any provisions for the rounding off of fractivns of a
rupee. In this connection attention may be invited 10 provisions om the subject inscrted by
Stute amendments.” The utility of such a provision is obvious, After taking inte consideration
varigus State amendments, we had, in aur Ques’ionnaire,® suggested that the follwing new
section should be inserted :

“In determining the amount of duty payable or of allowances o be made under this
Act, any fraction of five paise shall be rounded off by treating it as equivalent
to five paise.”
We are now of the view that a fraction of five paisa, if less than 2-1/2 paisa, should
be treated as zero, and in other cases, it should be equaied to 5 paisa. We recommend the
inserticn of a new section on those lines,

b (Y. sections 9-5'—.5‘97, Emp!o:,‘.-'ccs State In;ﬁ'r;.;cc Act, 1943,
i Question 74.

# Sectio1 778, lasrted in M dvya Pradzdi; 3ection 78 substituted in Tamil Nadu and in Andhra Pradesh,

* Qestion 73,
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CHAPTER 26
S5CHEME OF THE ARTICLES

26.1. Having conciwded our consideration of the scctions, we proceed to a discussion of
the articles in the First Schedule ta the Act.

The First Schedule 1o the Stamp Act contains the arithmetic of stamp dities. The Schedule
s to be read with section 3, clauses (a) and (c) of which specifically refer to this Schedule. The
ries of duties on various instruments are given in articles arranged alphabetically. 7These
articles {65 in number) levy a duty cither of a fixed sum or according to value or, in some
zases, according (o the duty leviable on some other instrument under another specific entry.
The last mentioned category could raise nice problems, for example, where the duty on the
other instrument 18 raised.

262, It is not easy to irace the rationale vnderlying the rate of stamp duty prescribed in
cach arhicle  However, the classification attempted below might throw light on some of the
featires of the scheme of eaxation.

The charging articles can be divided into two principal groups, namely, those charging duty
ad valorem and those charging a fixed duty. In regard to ad valorem duties, sgain, there are
three principal patterns which may be noticed. There is, first. the group of instruments falling
nder the catepory of bonds, Secondly, there is the group of instruments falling under the cate-
gory of convevances, Thirdly, there is the group of instruments which are chargeable ad
yalorem in some other manner, for example, bills of exchange, debentures, mortgage deeds in
certain cases and policies of tnsurance. In fact, the charging entry as to Mortgage Deed—Entry
40—itself illustrates, in its three clawses (a), (b) and (c}, the three different patterns of ad
valorem duty.

26.3. Apart from this possible classification of instruments on the basis of ad valorem duty
aud fixed duty, there are other considerations which enter into the picture. As to the division
between wd valoren: duty and fized duty, the selection seems to depend primarily on the econo-
mice value of the rights created or transferred by the instrument. On this principle, many instru-
ments relating to immovable property or creating a chaige thereon are selected for ad valorem
duty. Similarly (even where the instrument does not relate to immovable property), if it is
possible to predicale with reasonable certainty that the right created is of a cortain monetary
value, ad valorem duty ic adopted. as in the case of mortgage Jdeeds of movables. On  the
other hand, where the proprietary or monetary aspect is not prominent or easily ascertainable
and the principal ohicet of entering imto the instrument or executing the instrument is  not
directly one of a proprietary or monetary character, then fixed duty is adopted. This is illustra-
tud by the charpe on adeption deed, affidavit, agreement, articles of association of a company,
award and the like.

This is not to say that in every case where the monctary or propriclary element Is directly
involved, the lepislature has necessarily selected the imposition of an ad valorem duty.  Conside-
rations of prompt execution of business or other aspects of convenience might have induced a
different choice,—as is illustrated by the articles charging duty o npromissory noles.

26.4. Assuming that the case is one where a fixed duty would be appropriate, the amount
of duty to be selected could vary in theory. In fact, the duty does vary from onec anna (mow
10 paisa) to Rs. 500. What particular amount should be chosen, must not have been a very
easy matter for the legislature, bur here also certain broad principles seem to have been borne
m mind. For example, much depends on the question whether the document merely furnishes
evidence of 2 transaction, or whether it poes further and creates a right. This consideration
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seems to have regarded as relevant in fixing the duty on ackeowledgments and agreements, so
that an acknowledgment is chargeable with a duty only of one anna, while an agreement is
chargeable with a duty of 8 annas. That documents constituting mere cvidence receive a sym-
pathetic treatment is also iflustrated by the charging article relating to certificate (article 19),
share warrant (article 65) and the Jke.

Again, it is on the principle that a document which really evidences a certain fact need
not be chargeable with ad volorem duty, that a receipt carries only a fixed duty, not fluctuating
with the value of the monev or other property the recsipt whereof is acknowledged. -

26.5. Of course, “agreement” is a very wide term, and depending on the nature, value,
extent or duration of the right created or transferred, the legislature naturally decided to impose,
on specific types of agreement, a higher fixed duty. Tt i3 apparently on this principle that an
apprenticeship deed is made chargeable with a duty of Rs. 5, because the rights created there-
under may be expected to endure for a long time and would increass considerably the earning
capacity of the beneficiary. The nature of the right created or potentially created seems to have
been regarded as relevant in charging a duty of Rs, 25 on the articles of association of a com-
pany. Here a number of persons are interested, and a new corporate entity is bromght into
bzing, representing 2 poofing of resources and talent. The nature of the right created might also
have been one of the considerations for charging a duty of Rs. 500 for entry as an advocate.

26.6. Fven within the category of instruments appropriate for fixed duty, considerations
of convenience or the urgency of the matter might have induced the Tegislature to adopt a Yiberal
view, as is fllustrated by the comparatively small amount of duty fixed for bills of lading. pro-
teat of Bill or Note, protest by the Master of a ship, and the like.

Apart from these legal and commercial considerations, and economic aspects, the legisla-
ture may also regard, as relevant, certain matters of policy. It is on this basis that an assignment
of copyright is exempted from the duty. Otherwise charpeable as on a conveyance and, again,
it is on this principle that numerous exemptions have been granted by the legislature in respect
of documents otherwise chargeable as receipts.

26.7. From this discussion, it is clear that a host of comsiderations enter into the legislative
determination of the amount of stamp duty to be properly charged. This discussion mey appear
to be academic; but unless one is conscious of these aspects, one is likely to miss the point in
the scheme for charging tax under the Act

26.8. The articles themselves are numerous, and might appear to have been devised meli-
culously. The alphabetical arrangement is undoubtedly conmvenient, and there is sufficient cross-
referencing—a feature not often noticed in Tegislative measures, Notwithstanding this scaffolding
of categories created by the legislature for building up its own scheme of taxation, disputes do
arise in practice as to whether a particular instrumeat falls in one category or the other. In so
far as such dispittes arise from the unavoidable fact that homan relationships are of an infinite
varlety and people do not always enter into tramsactions with the articles of the Stamp Act in
mind, such disputes may be difficult to avoid. But, in so far as the disputes arise by reason of
obscurity or ambiguity in the description of an instrument in a particolar article or by reason
of avaidable overlapping, with a view to comsidering whether any improvement conld be devised.
so that disputes might be reduced in frequencv and complexity, even if they cannot be.totally
eliminated. Such amcndment would reduce the occasions for resorting to the provisions in
sections 4 to & of the Act—provisions which might be deseribed as designed to operate in the
last resort when the court must decide the dispute one way or the other in order to determinc
the proper amount of duty chargeable,

26.9. Since the rates of stamp duty on many of the instruments mentioned in the Schedule
falt within the State Tegislative List, it is not our intention to suggest any substantial changes
‘regarding the rate structure in respect of those instruments, Apart from this, even in respect
of mstruments falling in the Union Legislative List, it is not our intention to suggest anv sub-
stential changes in the rate structure. This is, however, subject to the qualification that such
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rationalisation as appears to be necessary, and as can be achieved without affecting the rate
strycture basically, will be considered in both cases.

The desirability of considering verbel improvements in many of the articles will also be
borne in mind.

When the Act was revised in 1899, several changes were made in the Schedule. First, the
wiphabetical order was improved. Secondly, the legislature removed exemptions from  their
position in a separate “schedule of exemptions”, and placed them in the schedule of duties
under the articles to which they referred. Thirdly, the ascertainment of duty was made more
direct and more easy. For example, the three tables of duty under the heads of bill of exchangs,
bond and conveyance were, at that time, drawn up in a very curtailed form. When censidera-
ble amounts were involved, it was impossible, without the aid of paper and pencil, to make out
from the different tables, the duty payable on a perticular instrument. By expanding the tables,
the legislature made it =asy for a person by a reference to the schedule to ascertain directly what
the particnlar chrty was.

Mevertheless, there was no attempt made to go into each article from the point of view of
public convenisnce or ease of understanding.

It will be our endeavour to spggest improvements wherever practicable, bearing in mind
the Lmitaticns to which we have already referred.



CHAPTER 27
ARTICLE 1

27.1. Ariicle 1 is as follows :

“Acknowledgement of debt exceeding twenty rupees in amount or value, written or
gsigned Ly, or on behalf of a debtor 10 supply evidence of such debr in any book
{other than a banker’s pass book) or on & scparate pikce of paper when such
book or paper is left in the creditor’s possession : provided that such acknowledge-
ment does not contain any promise to pay the debt or any stipulation to pay interest
of t deliver any goods or other proper’y....... .One anna®

The provise did not occur in the Act of 1879.
27.2. A brief historical discussion of the article may be useful,

Prior te the Act of 1869, there was no provision for charging stamp duty on an acknowledge-
ment. The Act? of 1869 provided for such stamp duty. The article m that Act read—

“Note or Memoranduir written in any book or written on a separate paper whereby any
account, debt or demand therein specified, and amounting to twenty rupees or upwards, is
expressed to have been balanced or iz acknowledged to be due.”

27.3. Thus, the article in the Act of 1869 did not contain the requirement as to the instru-
ment having heen given for the purpose of supplying evidence of the debt,

27.4. Thus, in order to fall within the scope of this article, it was necessary that document
should either balance an old account or should show that the sum acknowledged was due.

In 1879 the High Court of Calcutta was called upon to determine the applicability of the
ehove noted article in the case of seven advance entries in a document called a hattachhitra having
two aides : “amount advanced,” and “amount received”. Amd they rightly held that none of the
entries taken singly denoted that the sum mentioned therein was due and could be hit by the
provisions® of Article 5. It was observed that in order to find whether a particular sum was or
was not due at a particular date it was necessary to look to both sides of the document, since the
entries on one side contrelled those on the other. To quote the relevant observations :

“Now, if any one of the entries in the hattachhitta had stood alone and had been inten-
ded by the parties to form an isolated entry in the book, it might have been
contended with considerable force that it fell within the description of document
mentioned in Article 5, as requiring a stamp. We think however that the entries
canrot be detached from the accoumt of which they form a part. That account

. has two sides to it, the one headed ‘amoun: advanced’ and the other ‘amount
received'.”

The amonnt due varies from time to time and depends upon the relation of the amount advan-
ced to the amovnt received. In the present case, no sum is entered under the head of “amount
received,” but that is an accident amd makes no difference in considering the guestion as to
what is offered in evidence. The intention of the parties it requiring the signature or seal of
the borrowers to each sum advanced is strictly speaking, to secure under their hends an acknow-
ledgment that the sum is advanced, whether or not that sum s due or a larger sum or a less

1. Thw duty of one anna should now be road as ten naya paise.
2, Indisn Stemp Act {13 of 1869), Schedule T, article 5.
3. Brojendra v. Bromomoyes, (1879) LL.R, 4 Cal. B35,
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sum, depends upon the state of account, In determining whether a document comes within the
description of a document upen which a stamp is imposed by the Stamp Act, we must look at
the entire document, and see whether it fairly falls within the description.

“The documemt in this case which is offered as evideace is not a note or memo,
acknowledging a debt or part of a debt to be due -mor a series of such entties
and memos, but an account between the parties of the character above men-
tioned and as such did not in our opinion require a stamp.”

27.5. In 1879, an Act (1 of 1879) was made “to consclidate and amend the law relating
to stamps,” and Article 1 (which corzesponded to Article 5 of the previous Act) was recast as
under : '

“Acknowledgement of a debt exceeding Rs. 20 in amount or value written or signed
by or on behalf of a debtor in order to supply evidence of such debt in any book
(other than a Banker's Pass Book) or on a separate piece of paper when such
book or paper is left in the creditors’ possession,”

This Act, therefore, by omitting the words “amounting to Rs. 20” and s expressed to have
been balanced or is acknowledged to be due”, brought about two material changes in the law,
vamely : (1) That the debt must exceed Rs. 20, and (2) the documen: need not show that
it is a balance entry or that the swn mentioned therein is really due,

27.6. 1t appears that the original proposal in the Bill of 1878 was to have an artice in
the following form! :—

“46. NOTE OR MEMORANDUM OF entry made in any book, or written on a
separaie paper, whereby any account, debit or demand, or any part of any
aocount, debt or demand, therein specified and exceeding twenty rupees is ack-
nowledged to have been balanced or to be due.”

SomeMembersofmeSdeﬂCummineqhowever,objeaedeﬁsmﬁdeatthepmﬁmhuy
stage.® Mr. G. H. P. Evans said that this article must be ‘Further altered or struck out ahogether’.
Whitley Stokes said, “On consideration I agree with Mr. Evans, The clause as it steads
would apply to the statement of the balance in a banker's pas3 book not signed by the con-
stituent”,

27.7. It may also be noted that Mr. Plowden, Judge of the Punjab Chief Court, in his

comment? an the Stamps and Court Fees Bill, 1878, made a suggestion relevant to acknowledge-
ments, in the following terms :——

“In this connection, I venmture to make another suggestion, not without some hesi-
tation and doubt as to whether it is practicable to devise a remedy. The native
custom of taking acknowledgments of debts coupled with a promise to pay by an
entry in a bock of account is of daily or even hourly occurrence, and is eminently
convenient to the persoms directly concerned. Cammot any method be devised,
consistent with due regard to fiscal interests, by whick such promises, which caanat

-invuﬁablyberegudedasmonjsmymtes (the term itself when tranglated js
merejargonto990utofIDOpersonsinthePunjabwhomaketheirwr'mm
promises in account books), might be stamped with adhesive stamps, at least when
the accouats are small, i not in 41l cases. The aliematives as it scoms to me foyw
are that the debtor must be induced to write a formal temassuk on a separte
paper, or the book must be taken to be stamped by the Callector and after off #
may turn out (See Schedule II, 7, note (a), and section 28) that the promissory
portion of a book entry is void, because it requires an additional ons-anng stamp®.

L. Stamp Bill, 1372, Second Schedule, Article 46

2. See Preliminary Report of the Select Committes, 28th August, 1878.
3. Proceedings of the Legislative Department, No. 1 1o 167 [Febeuary, 1879 {National Archives)].
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In its final Report,! the Select Committee said :

“We have, with reference to the opinions expressed by many of the authorities consulted
and to the dissents appended to our preliminary report, recast (in article 1 of the first Schedule
as now settled), the 46th article of the same Schedule in Bili No. 1L......... 2,

The Select Commitiee did not, however, indicate why the words “in order to suppiy evidence
of such debr” were added.

27.8. The ariicle in the Act of 1879 (First Schedule, article [), as wilimately enacted, was
a5 follows :—-

“Acknowledgment of a debt cxcoeding twenty rupees in amount or value, written
or signed by or on bebalf of a debtor in order to supply evidence of such debt
in any book (other than a banker’s pass beok) or on a separate picce of
paper when such book or paper is left in the creditor's possession”.

27.9. The proviso was added when the Act was revised in 1899, In the Repor; of the
Select Committee?, on the 1898 Bill, the following reasons were given for adding the proviso :—

Schedule I—No, 1 Acknowledgement.——

We bave reverted to the old duiy of one anpa for all acknowledgements, and have added
words to make it clear that the provision relates only to mere acknowledgements and does not
include acknewledgements containing in addiiion any promise or agreement”.

27.10. in addition of the proviso, however, did not prove to be an improvement, as will
be shown later.®

27.11. So much as regards the history of the article—history which shows how certain difh-
culties were anticipated even at that vime. I[n order to fall within the purview of Article 1, a
document must fulfil the following conditions :

(1) The debt must exceed Rs, 20.

(2) The document must be written or signed by or on behaif of the debtor.

{3) It must be intended to supply cvidence of the debt.

{4) It must be lefi with the creditor.

(5) It must not contain any promise to pay the debt or any stipulation to pay interest.

27.12. The English law may be contrasted. Under English law, a bare acknowledgement
of liability is not chargeable with duty. Thus an I. Q. U. or a bare acknowledgement of a loan
of of indebtedness, contammg 10 provision as to payment ar other evidence of the terms of an

agreement, does not require any stamp®* in England.

27.12A, The article in the Indian Stamp Act appears Yo be simple encugh at first sight.
But the words “in crder to supply evidence of such debt” and the proviso relating to promise
1o pay, have been found to create difficult problems of appiication. Since, under proviso (a) to
section: 35, an wostamped acknowledgement cannot be admitied even on payment of penalty
(a8 section 35 does not apply to documents chargeable with a duty of one anna—now ten
nayn padsa), hardship arises in practice.

27.12B. In competition with bords and agreements, an acknowledgment bears a lower
duty. But agreements and bonds (if unstamped) can be admitted under section 35, on payment

1, Final Report of the Select Committee, 31st December, 1878,
2. Report of the Select Committee on the Indian Stamp Eill, 1898, para 18,
3. See discussion below, relating to promise to pay.
4, (8) Childers v. Boulnois, (1822) 171 B.R. 898 (LO.U.)
(b) Elyher Gene v. Lesis, (1795) 170 E.R. 407,
t)} Imael v, Israei, {1508) 170 ER, 1035,

Goodyear v. Simpyon, (L845) 153 BR, 742, 743; (Statement of account conta dmi f
« balanos being duefrmnlhedafendanltothaplagnhﬂ') ioing - admission of a certaia
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of penalty. An acknowledgement cannot be admitted in evidence if unstamped. This causes
hardship. :

27.13. As Schwabe, C.J., observed in a Madras case! —

“This question is whether or not that is an acknowledgement within the definition
of acknowledgement in the Stamp Act, for if it is, it has to be stamped, and
if mot stamped, it cannot be admitted in evidence, and in such a case the legis-
lature has thought fir to impose what to my mind is an appelling penalty of
the plaintiff losing his claim altogether, because there is no penalty provided,
by the payment of which to Goverament, the document can be admitted (see
section 35). Perhaps. in view of the seriousnmess of this provision, the draitsman
of tire Schedule has so worded it that it has leit many loopholes, and has given
rise 10 a conflict of judicial opinion when it comes to interpretation.”

27.14. There is another peint which needs to be considered. Under the proviso to article 1,
1t is necessary that an acknowledgement should not contain any promiss to pay the debt or
any stipulation to pay interest or to deliver any goods etc. Difficulty is created by the question
how far an express promise is required in order that the proviso to this article may come into
play. It is generally stated that the question whether an instrument is an acknowledgement
contgining a promise to pay the debt is one of comstruction of the document?

27.15. The question must be decided with reference to the language used in, and not
to the legal obligation arising from, the instrument®. This ie, no doubt, a sound test. But, 25 a
study of the decided cases shows,! the application of the test is not an easy affair. And, if some
other alternative could be adopted, which would reduce this difficulty, it would be an improve-

ment.

27.16. In ilustration of the cobscurity as to what 18 and what is not a promise to pay,
we may refer to the Allzhabad cdse of Abdul Rafig,® in which the Judges were inclined to
take opposile views regarding the unconditional acknowledgement implying a promize to pay.
Even if the interpretation that an express promise to pay is required in order to exclude an
mstrument from article 1 is adopted, it is mot, in practice, easy to come to a coficlusion
whether the words used in the particular instrument do or do not amount to an express promise
to pay. Besides the cases already cited, the under-mentioned cases may be referred to in
this conncetion. .

27.17. Sometimes, the question also arises whether 2 memorandum of the rate of interest
to be payable in future, when appended to an acknowledgement, is to be regarded as a stipu- -
Jatior: to pay imterest within the meaning of the provise to article 1. In gemeral, the Courts
hold that mere mention of the rate of interest without more is as good as an express stipulation.’
Sometimes, nice questions have arisen alsc by reasen of the placing of the signature of the
debtor in relation to the stipulation for interest.?

27.18. In a Paia casel®, Courtney Terrell, C.J. observed that the policy of the article
seems (o be to provide for cases where the debtor and the creditor came to an agreement between
themselves, that, in consideration of grant of some time to the debtor, the creditor demands

. Chandick v. Anara Lal Damai, (1523) LL.R. 46 Mad. 943 (per Schwabe, C.J.).
. Dasata v. Gounda (1903) Punj. Rec, No, 35, pages [11-113( F.B).
. Shiv Ram Puwmam Ram v. Faiz, A.LR. 1942 Lah. 30, 54, 56 (F.B.).
See* Decided cases,” Btfira.
Abdui Rufig v. Bhja, A LR. 1932 Allahabad 199; 1832 Allahabad Law Journal 7
. (&) Munilal v, Natwarlal, AIR 1947 Bom, 337
(3 Jogendra Chandra Banerjee v. Sachindra Kumar 40 Calcuita Weekly Notes 399,
(¢} Naravan v, Marayya, A LR 1951 Madras 603,
(Y Jeewraj v. Lal Chand, A LR, 196% Rajasthan 152,
. Mafnder v. Shiveal LL.R. 41 Allahabad 159 (F.B.).
. Lokshmi Bai v. Gareshi, LL.R. 23 Bombay 373,
. &?mi {\'am Prasad v. Parskatsam, A.LR. 1937 Allahabad 256 (Full Bench, with Sakfflan v. Daru, A LR, 1931
ore 4.). :
10. Habibul Rakaman v. Anwar Diar, ATR 1534 Pat, 629 630(D.B.}. '

s
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as a condition that (he debtor shall relieve him from the apprehension fhet the debr may he
barred by limitation or that the cvidence upon which he would be able to rely oray not be
available at the time of the suit: and it refers. therefore, to the special bargain where the
debtor agrees to give the creditor evidence upon which he may rely to enforce the debt, as
& condition of & concesston by the creditor to the debtor.

27.19. But it may be noted that according te the Nagpur view,! mere intention fo extend
limitation is not enough.

.Where the acknowledgement relates to the balance of am account, a mice distinction is
offen made between an admission of the correctness of an account and ac acknowledgement for
the purpose of supplying evidence of a debt. Thus, a Bombay case? holds that a debtor's ad-
mission as to correctness of an account, taken In writing in order that hc may not subscquently
dispute its correctness, cannot be regarded as an acknowledgement intended to supply evidence
of debt. .

An acknowledgement of the correctness of account docs not tfor its validitv) reguire
a stamp?® The debtor’s admission of carrcctness of account takem on a memo, so that he
might not subsequently dispute its correctness cannot, according to a Nagpur case,’ be regarded
ag an acknowledgement under Arlicle 1 execated to “supply evidence of” the debt.

These decisions rest on a distinction which, at least, is 2 fine one and which is worth
avolding in & taxing statute.

27.20. To remove the difficulties referred to above, one or more of the following possible
ahernatives could be considered® :

(i) The article may be improved on specific points, so as to reduce the difficulty
caused in its application by the ingredients relating to (i) intention to supply
evidence ; and (ii) ahsence of promise to pay.

{ii) The provisions of section 35 may be applied to acknowledgements, so as to
mitigate the hardship caused by the present position.

(ili) The article itself may be deleted, thus, bringing the position in line with English
law. %

27.21. Alternative (i) above may be considered too drastic. But both alternatives (i)
apd (i) have much to commend themselves. As regards (i), enough has been said abowe
to bring out the difficulties caused by the present warking, which, though well-intentioned,
causes unnecessary controversies and suffering. The words “in order to supply evidence of
such debt”, as well as the proviso excluding a promise to pay, are intended, perhaps, just
to indicate broadly the deseription of the instrument. But these have been over-emphasised,
and require 1o be deleted. Their deletion will create less difficulty than their retention. If the
instrymeni amounts to a bond or apgreement, it will be charpeable accordingly.

27722, At the same time, alternative (ii) above should also be adopted?, and the provisions
of section 35, main paragraph, should be extended to acknowledgements. X our recommendation
to liberalise section 35, Proviso is accepted, then, of course, no further change is needed. What
we would like to say is that even if artcle 35, Proviso is not liberalised by accepting our
recommaendation in foto, what we have stated in this Chapter as to article 1 and the application
of section 35 should be carried out on its own nferits.

1 Pachkod? Gulab v, Krishaali, ALR. 1947 Nag. 145, 150

s Mowial v, Narwerlal, ALR. 1847 Bom. 337, 338,

» Ramprabha Ojhe v. Bishunath Ofa, ALR. 1938 Pat, 139. 140,

s Madhewap v. Hanmant, ALR. 1941 Nag. 707,

# These are not necessarily mutuafly exclusive.

s See under “English law,” supra.

* This, of course, involves amendment of section 35, roviso (2). See recommendation as to that section.
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27.23. We had in our Questionnaire! put a Question whether article should not be
totally deleted, having regard to the practical difficulties caused. While scme replies have
expressed agreement with the suggestion for deletion, some have not. We appreciate that this
would be too radical a conrse,

But we do consider it necessary to rccommend such modifications as would take the
case cutside the stringent provision in section 33, proviso {a).

27.23A. Let us now deal with a verbal point. Article 1 levies duty on an acknowledgement
“4yritten or signed” by the person acknowledging. There is a small discrepancy between this
article and the charging section. Section 3 is the charging section, and an instrument is chargeable
thereunder with duty if it is “executed”, “Executed” and “execution” are defined in section 2(12)
as ‘“signed” and “signature™ respectively, A document, though not executed, may yet be an
instrument?; bt is not chargeable with duty. Article 1 refers fo acknowledgement as being
“written or signad by or on behalf of the debtor”. Now, an acknowledgement which is “signed
by or on hehalf of the debtor”, is duly “executed”, and, in this respect, the reference to “signed”
does not create any substantial discrepancy,—-though there is no reason for not employing the
expression “executed”. But, in so far as mere “writing” attracts duty in respect of an acknow-
kedgement (article 1), there 18 a discrepancy between section 3 read with section 2{12} {on
the one band) and article 1 {on the other hand).

27.24, This discrepancy should be rectified by substituting, in article 1, for the words
“written or signed”, the word “executed’™. An acknowledgement which is only written by or
on behalf of the debtor should not become liable to stamp doty unti! it iz signed. It may, in
this connection, be notad that the word “executed” is used in some other articlest, and, for the
sake of uniformity of language, wherever the word “sigomed” is used, it should be changed
to “executed”®. We may note that such an amendment has been approved by most replies to
onr Questionnaire®.

27.24A, We also recoramend that the amount “twenty rupees” shonld be increased to
hundred repees, having regard to the present purchasing power of the rupee.

27.25. The following re-draft of article 1 is recommended, in the light of the above discussion

and subject to whet we have stated sbove relating to the points that should not be carried out
if section 35, provisc is revised according to our recommendation.

Proper Stamp duty

[“l ACKNOWLEDGEMENT of a debt excesding one hmndred mpees  Ten naye parse,
inamount or value, execared by, or on behalf of, 8 debtor. . ..inany

M book (other than a bauker's, passbook}oronuepamwpnmnf 44
paper when such bocok ar paper is lefit in the Creditor’s possession. .

1, Guestion 76{a).

2. In re the Application of Chet Pa (1903), 22 LC. 75, 76 (F.B.) (Lower Burma.)
3. Co recommendations as to articles 25 and 42,

4. Article 22 and 48,

5, See glso recommendation as to articles 28 and 42,

6. Q. Té(m).



CHAPTER 28
ARTICLES 2 TO 4

28.1. Article 2 levies a duty on an administration bond. The article doss not define the Article 2
expression “Administration Bond” ; Mulla defines! it as “a Bond with one or more sureties 1trodustory.
(unless sureties are dispensed with), which must be given for the due collection, getting in
and administration of the estate of the deceased, by any person to whom letters of administration
are granted™. It should, however, be noted that an administration bond can be demanded even
otherwise than proceedings for the grant of letrers of adminisiration. For example, there
may be a suit for administration®-2. Forms of plaints in such suits are given in the Code of Civil

Procedure'.
There does not appear tc be any case law on this article, raising doubts.

28.2. The reference in the Article to section 256 of the Indian Succession Act, 1865, to FWW
Q supbstl

section 78 of the Probate and Administration Act, 1861, and to Sections 9 and 10 of the reforences to tha
sueeession Certificate Act, 1889, must now be read as 5 reference to the Indian Succession Act, Indizn 9§5uoccuion

1928, and to sections 291, 375 and 376 of that Act respectively. Act, 1

Administration bonds include, therefore, bonds under sections 291, 375 and 376 of the
Indian Succession Act, 1925, and section & of the Government Saviugs Act, 1873. The article

should be so amended,

28.3. Article 3 levies a duty cn an adoption deed, that is to azy, an instrutment {other Artcle 2.
than a will) recording an adoption or conferring or purperting to confer an authority to
adopt.

History of the sarticle is of interest. In the previous Stamp Act of 18795, the relevant
atticle provided that “an instrument (other tham a will) conferring or purporting to confer an
suthority to adopt”, was liable te stamp dity. Under the 1879 Act, thus, the record of an
adoption was not chargeable with stamp duty. In two Bombay cases? decided under that Act,
the document declared that the adopted son was to be the heir to the interest of the adoptive
father in the undivided family property, but the court held that no stamp duty was chargeable

on this instrument,

As regards the present Act, the following extract from the proceedings of the Lepislaturs is
of mtereat”.

“Tt hes been pointed ont, that adoption is & religious cercmony, and under these circum-

stances it ought to be free from any duty. We perfectly admit it, but what I desire %o point
out is, that we do not in any way levy a duty upon adoption. So far as adoption s a religious
ceremony, it goes free, naturally and inevitably, but if a deed of adoption is drawn up which
is to be used as a document of title to property, it is then, and only then, that the duty is
levied, not upon the adeption but upon the deed which records it, and which iz meani to be

effective as an instrument creating a, right to property™.

1. Muila, Indian Stamp Act (6th Edition), p. 202,
2. Order 20, Rule, 13, Code of Civil Procedure, 1508,
3. Of. Skivoresed v. Prayag Kumar, ALR. 1916 Cal, 39.
4. Code of Civil Procedurs, 1808, Schedule 1, Appendix A, Forms 41—43.
5. Stamp Act, 1679, Schedule I, Article 38,
6. (8) Tn the matter of Ambai, (1589} LL.R. 13 Bom. 280;

() In the matter of Hanmappa, (1889} 13 Bom. 281,

7. Sir James Westland®s Speach (1898},
139
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CaserL 1w, 98.4. There are not many reported cases on the section. The expression “recording”.
as used in this article, means, according ta one Lahore case®,—

~committing to writing an authentic evidence of a matter having legal importance,
evidence of which Is thus preserved and may be appealed to in case of dispute.
It is not legally necessary that the matter and the record thereof should be con-
temporaneous ; there may be cases in which a fact s reduced to WIiting as
anthentic eviderce thereof long after it came into existence.”

The deed in this case referred to the adopted son as the successor of all the property of
the adoptive father, but no refercnce to this part of the deed was made by the court in deciding
whether stamp duty was payable on the deed.

No change. 28.5. Ardcle 3, of course, does not assume that a deed of adoption, or an authority to
adopt, is required by law. In fact, under the Hindu Adoptions Act, a deed is not required—
nor is it sufficient. Tt is, therefore, in very rare cases that article 3 will be attracted. However, it

is not necessary to disturb the atticle on this grourd.

mb\;— 28.6. Article 4 levies a duty of one rupee on an affidavit, including an affirmation or dec-
ik laration in the case of persons by law allowed to affirm or declare instead of swearing. K

provides for the following exemptions :

Affidavit or declaration in writing wher made—

“(a) as a condition of enrclment under the Indian Army Act, 1911, or the Indian
Air Force Act, 1932

(h) for the immediate purpose of being filed or used in any Court or before the
officer of any Court ; or

(c) for the sole purpose of enabling any persen to receive any pension or charitable
allowance™.

The Act does not define the expression “affidavit”.

28.7. Tn the U.P. amended article 4 runs as below? :—
“Affidavit, including an affirmetion or declaration in the case of persons by law
allowed to affirm or declare instead of swearing—
(a) for the immediate purpose of being filed or used in any Court or before sn
officer of any Court.......... one Rupee ;

(b) in any othercase.......... Four Rupees and fifty paisa.

Exemptions—Affidavit or declaration in writing when made—
¢a) as a condition of enrolment under the Army Act, 1950, the Air Force - Act,
1950 or the Navy Act, 1957, or

(b) for the sole purpose of enabling any person to receive any
allowance®;

Meaning of 98.8. In this article, the words “including an affirmation or declaration in case of persons
“affidavit™— by law allowed to affirm or declare instead of swearing”, seem 1o have been modelled on the fines

recommendation o present definition of “affidavit” in the General Clauses Act!. We have, in our Re-

port an the General Clauses Act®, Jdiscussed at length, how the definition in the General Clauses Act

is inaccurate. An ‘affdavit’ really means a written statement made on oath or solemn affirthation,
etc. and not the affirmation itself. For this reason, in cur Report on that Act, we have

pension or charitable

1. Labh Singh v. Mehr Singh, A.LR. (1932) Lah, 118, 120 (S.B.)

2. U.P. Taxation Law Amendment Act (ULP, Act 11 of 1965)

1. Sea Romashanker v, Collecior, A LR, 1971 All 287

4, Section 3(3), General Clauses Act, 1397,

5. §0th Report, General Clauses Act, paragraphs 3.4 to 1.8, relating to section 3(3)—"nffidavit.’
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recommended a revised definition of “affidavit”, 2s meaning ‘a statement in writing purporting
to be a statement of fact, signed by the person making it and confirmed by him on oath’. Similar
phraseology should be used in article 4 of the Stamp Act also, and we recommend accordingly.

28.9. Exemption (a) helow the article rclers to the Indian Army Act, 1911, and the Indian
Air Force Act, 1932, in placc of which references to the relevant current Acts should be
substitutec. These are—the Army Act, 1950, and the Air Force Act, 1950. The Navy Act,
1957, should also ke mentioned.

28.10. Exemption (b} below article 4 exempis, from stamp duty, affidavits for immediate
usé in court. When the affidavit is filed in support of an application, the application has usually
to bear court fees.

With reference to the expression “immediate” it has been held that!, by virtue of exemption
(b), affidavits made with the intention of filing in court are not subject to stamp duty, even
though they are sowrn at a different place (i.e. not in the place where the court is situated),
and are filed in the court on & later date. The word ‘immediate’ refers to the purpese of
the affidavit, and not to time. Thus, in an Allahabad case?, an affidavit for a pending proceeding
in Meerut, sworn at Bombay and filed in a Meerut Court after three weeks, was held to be
exeropt. .

28.11. In Bihar and Andhra Pradesh, however, this exemption has been deleted,—in the
former with effect from 31st March, 1958, and in the latter, by Act 26 of 1965, In the
"ULP. the exemption has been removed and duty Ievied, although the duty is less. In an Andhra
Pradesh case®, the High Court made the deletion of this exemption for affidavits, sworn or
declared for the immediate purpose of filing in court, lable to stamp duty under article 4.
The High Court, however, agreed with counsel's argument that this would make litigation
costly, and would also cause practical difficulues and hardship to the litigant public and lawyers.

We agree with the observations of the Andhra Pradesk High Court. The exemption should
not, therefore, be deleted.

We are further of the opinion that in view of the difficulty caused by the word *immediate”

in exemption (b), that word should be replaced by “sole”. When the affidavit is filed in court,
it will usually accompany an application, and the application will be chargezble with court fee.

28.12. In the light of the above discussion, we recommend that the article should be Te-
vised as under:

“4  AFFIDAVIT. that is to say, & stalement in writing purporting tc be a statement
of fact, signed by the person making it and confirmed by him by oath, or, in
the case of person by law allowed to affirm instead of swearing, by affirmation.

“Exemptions
Affidavit or declaration in writing when made—
{a) as a concition of enrolment under the Army Act, 1950, the Navy Act, 1957 or
the Air Force Act, 1950;
{b) for the solc purpose of bewng filed or used in any court or before the officer of
any coutt ; or
{c) for the sole purpose of enabling any person to receive amy pension of charitable
allowance.”
We may mention that the proposed amendment has been approved by most replies to our
Questionnaire*,

1. In the application of Sheshamme, (1338) LL.R. 12 Bom. 274,
2 SiriKishan Das v, Meohd. Nazir, A LR, 1947 All. 37 {F.B)
3. Sambasive raju v. Chandrayya, A LR, 1967 AP 8T

4. Q. T7.
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Appendix to Chapter on
Article 4—" Affidavit”

Regarding exemption {a).

The Army Act, 1950 and the Air Force Act, 1950 provide for the form of oath of
affirmation of allegiance and obedience to be taken by a person who is reported fit for duty
or has completed the prescribed period of probation after enrolment. Urder the Army and Air
Force Acts, the oath or affirmation 1s taken by a person who is to be enlisted, i.e., (a) all persons
enrolled as combatants, {a) all persons of non-commissioned or acting mon-commissioned rank
and (¢) all other persons prescribed by the Cenual Government. '

They Navy Act, 1957 provides for the oath of allegiance and obedience that every officer
and every scaman bas to lake before the Commanding Officer of the ship to which he belengs,
&5 soon as may be after appointment or enrolment,

The natore of the oath is the same under all the three Acts, viz., allegiance to the Con-
stitution and obeving orders of the superior officer.

The cath of affirmation to be taken by a person under the Navy Act seems to be for
every oflicer or seaman who is appointed or enrolled. In this respect, thus the Navy Act would
be wider than that under the Army or Air Force Acts, as under the latter two Acts, oath or
affirmation has to be taken only by those persons who are to he atrested after he is reported
fit for duty or after the period of probation.

—

'1. Section 17(2), Army Act, 1950,
2. Section 17(2), Air Force Act, 1950.
3. Section 13, Navy Act, 1957,



CHAPTER 29

ARTICLE 3

291, Article S levies duty on an agrecment or @ memorandum of agreewent. There are latroductory
three clauses in the article, and three exemptions. The exemnpticons are impovtant.

29,2, The expression “agrecoent”, used in the article could have a wide scope. In a Meaning of
Lahore case!, the Court held that a written promise o pay a fimeharred debt coming within  “8reomeat™
section 25(3) of the Contract Act is not a “bond”. The High Coust had, however, no occasion
to consider whether it was an “agreement”. In a Calcutta case?, the defendants had executed
a docuoment which staled the amount due, and the rate of interest, and “stipulated time for
payment”. The Court held that though this was not a promissory aote: i was an agrecment
te pay, and therefore, chargeable with duty under article 3. .

29.3. These points may not recur often, and therefors, do not call for any clarification, Exemption (2,—
But there are certain points relating to Exemption (a}, which should be considered. This exemp- &gﬂk '
tion relates to the “sale” of gois or merchandise. The Sale of Goods Act?® defines a “contract
of sale of goods” as a contract whereby the seller transfers or agrees {o transfer the property
in goods to the buyer {or a price. Thus, even where property in the goods is actually transfesred
to the buyer, the transaction is called a confract of sale of goods. Apparently, for this reason,
article 5 assumes that ap instrument relating 1o a completed sale is aiso an agreement,—see
exemption (a). Although such a contract may not be an agreement “for the sale” of goads, it
will clearly be an agreement relating to the sale of goods within exemption (a). Such an instra-
ment ig assumed to come under artiele 5, but it will be covered by Exemption (a) and will,
therefore, be exempt from duty*. Such an insirument will also be a “‘conveyance”, as a con-
veyance on sale is expressly included in the definition of a “conveyance”®. But, since it is
otherwise provided for, article 23 relating to “conveyance” will not apply fo .

Where the document is a memorandum of a completed sale, it will be a memorandum of
an agreement relating to the sale of goods, and, as such, will be® within exemption (a), even
if it is chargeable as “agreement”.

294, A more important question arises from the words “for or relating to the sale of Difficalty -«
goods or merchandise exclusively”’, which occur in the exemption (a). The question to be con- cam:g by the -:
sidered here is, whether the word “exclusively” governs the entire clause in ‘the exemption, Mm“"g
or only the words “goods or merchandise”.

Difficuity arises when the same instrument combines a sale of goods and a mortgage.
The majority of the full Bench of the Allahabad High Court in ope case” has held, that the
word “exclusively” govemns the phrase “goods or merchandise”, and, therefore, an agreement
for the sale of goods or merchandise is exempt from stamp duty, even though the instrument
evidences certain other transactions also pertaining to goeds or merchandise (e.g., a mortgage).
Verma J. in his dissenting judgment however, held that the exemplion applied only if the instru-
ment i3 8¢ framed asg to amount to a mere agreement to %ell goods and has not got any other

1. Dewd Sutherland Clerk v. Rose Crimskew, ALR. 1923 Lah. 481, 483,

2, Prasang Exmar v. Panaslia, ATR. 1923 Cal. 659, 661 (D.B.).

3, Section 4, Salke of Goods Act, 1930,

4. A sopurete recommendation is being made as regards the effect of specific exemptions in one article on chargeability
under another article.

5. Section 2(10), Stamp Act.
&. Roghubar Dgyal v, Emperar, ALR. 1934 All 201. .
7. L.H. Sugar Foctory v. Moti, ALR. 1941 All. 243 (F.B.).
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characteristics. Agresing with the minority view in this case, the Patna High Court hae held
that a similar document is not covered by the etemption, and is chargeable as an agreement.
In the Patna case, the document combined the characteristics of a sale as well as of a mortgage.
1t was held that the word “exclusively” governs the entire clause, and not only the werds “goods
or merchandise.”

20.5, In the Allahabad case, the facts were somewhat complicated, because, by the same
document, the exccutant executed a hypothecation of the sugarcane ¢rops and also promised 1o
sell the sugarcane at a specified sum as advanced on interest by the Sugar Factories Litd. The price
of the sugarcane supplied was to be set off against the loan, and the surplus of the loan was to be
paid by the executant, interest free. The majority took the view that the document did not lose
#ts character of “agreement” or the right to claim exemption under exemption {a) merely because
it also contained the hypothecation, of course, in so far as it contained the hypothecation, it was
chargeable with duty. But the minority (Varma and Mulla J1.) tovk the view that the exemption
would epply only if the instrument is so framed as to amount to a mere agrecment 1o sell goods
ar merchandise and possesses no other characteristics. The majority pointed out that if the exe-
cutant had executed iwo egreements separately, he would have to pay the stamp duty only on the
instrument of mortgage. There is no reason why the position should be worse for the executant
when he combines the morigage and the sale in onc instrument. As to this, the answer of the
minority was that the frame of the instrument does matter in stamp law. :

29.6 The Patna High Court has agreed® with the minority view of the Allahabad High
Court as already stated.

The Rajasthan High Court has held® that a document which did not exclusively relate
to the sale of goods did not come within this exemption and was chargeable with duty. Here, '
the document relating to the sale of a truck provided for payment of price in instalments, and
also for interest on the tnpaid price. It also entitled the seller to sezize the truck, if instalments
were not paid in time, and to sell it thereafter, The document was held not to be exempt, be-
cause the right to seize the truck was not a statulory right of the seller, and such terms were
in addition to the agreement relating to the sale of goods. It wes therefore taxsble as an agree-

inent.
29.7. Thus, there is a conflict of views, and the need for clarification is obvious.

A decision on the guestion, what should be the law, requires an examination of the policy
of the exemplion. In our opinion, the policy of the legislature appears to be not to tax an agree-
ment which is for the sale of goods or merchandise. Such sales should be capable of being effected
without any formality like stamping, and the loss of revenue that might be entailed by the
exemption is offset by the convenience of speedy transfer of the goods or merchandise.

This reason holds good equality where there is one instrument, as where there are fwo
instruments.* . : :

1t will be propet to observe that if the Legislature intended to confine the operation of

the exemption only to agreements simplicifer for the sale of goods or merchandise, the prapef
place for the word “exclusively” would not have been at the end. It would have been before
the phrase “argeement of memorandum of agreement” and not words in juxtaposition wi_vtl_l
“goods or merchandise”. Further, the phrase “agreement or memorandum of agreement™ used
in the opening portion of the “exemptions™ in Article 3, control the three clauses (a), (b) and
(¢} of the “exemptions”. I the other view is well-founded, the word “exclusively” would have
been used not only in one of those clauses, viz. in clause (), but would have been used in com-
" quoted above. To give effect to the other

junction with the opening words of the “exemplions
view would be to held that the word “cxclusively” conirols the opening words “agresment of

(3 Soea Masa Sugar Mills Lud, v. Sugani Pandey, ALR. 1961 Pat. 9, 10, paras 4 and 5 (Rai & Sinha, JT..
3. Poonamichand v. Bastiram Deokishor, ALR. 1969 Raj. 313.
4, Para 28.5, supra.
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memorandum of agreement” and thus governs afl the three clauser of the exemprions. This is
not permissible, having regard to the phraseology of the “exemptions”. The opposite view fur-
ther leads to an obvious ancmaly that is illustrated by the following example. Take a case in
which a person executes an agreement for the sale of crop and, by a separate instroment of even
date, morigages the same crop. The former instrument will, in that case, admittedly fall within
the “exemptions” and he will have to pay stamp duty only on the latter instrument, But if he
joims the two transactions in one and the same instrument he will, according to the argument,
have to pay the stamp duty provided for not only by Article 41, buot also by Article 3(c). This
cbviously could not have been intended by the Legislature.

Having regard ta ihese considerations, we rccommend that Exemption () should be amended
by revising the last few words as “sale of only goods or only merchandise™. This will make the
exemption applicable even where the instrument combines as sale and some other transaction,
so0 long as it does not purport to deal with immoveable or intangible property. Of course, even as
regards tangible moveable property, it will not include & pure transaction of hypothecation, gift,
exchange and the like. But the controversy creafed by the word “exclusively™ will not recur.

We may mention that the suggested amendment has, in substance, been favoured by most
of the replies to our Questionnaire.?
1. Q. 78 T
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CHAPTER. 30

ARTICLE &

30.1 While agrecments, in general, are dealt with by article 5, special agreements are dealt
with in the subsequent article. Article 6 lzvies duty on an agreement relating to (i) deposit of
title-deeds, (ii) pawn. or (iif) pledge. Duty is chargeable on an instrument evidencing an agreement
relating to soch deposit, pawn or pledge where the deposit etc. has been made by way of security
(i) for money, advanced or to be advanced by way of loan, or (i) for an existing or future debt.
If it is an agreement relating t7 deposit of title deeds, the title deeds must relate to property other
than a marketable security. If it is an instrument of pawn or pledge, the pawn or pledge must be

of movable property.

The article is not confined to loans on security of movable property. But, in practice, most
instruments falling under the article relate to movable property.

30.2. The principal legal transactions as a result of which a person may create a security
in favour of another, so far as movable property is concerned, are mortgage, charge, pledge
end hypothecation, In mortgage, there is a conveyance cf an interest® in property as security for
the payment of a debt or for the discharge of some other obligation®. In a charge, there is oo
conveyance of interest in the property, but the charge simply confers upon the charge-holder
certain rights over the property. Mortgages are separately dealt with by article 40.

30.3. A pledge is a species of bailment, Tn the leading FEaglish case on baillments,—Coggs
v. Bernard*—¥Holt, C.J., cnumerated various types of bailments, of which the fourth was vadium,
that is, delivery of goods by a debtor to his creditor, to be kept by him until the debt is dis-
charged. A pledge is to be distinguished from a mortgage, inasmuch as there is no trapsfer of
property in the goods and, accordingly, no incidental right of foreclosure. This distinction was
strikingly illustrated in one of the English cases®, where the pledge of a picture of Madonna and
the child, attributed to a famous painter , was refused 2 foreclosure order, there being no mort-

gage.
Under the Indian Contract Act, the bailment of goods as security for payment of a debt or -
performance of a promise is called a pledge®. Xt should be poiated out that that Act uses the
expressions “pawn” and “pledge” as equivalents of each other. In fact, in the definition of -
“pledge™ in that Act, the bailor i called the pawnor, and the bailee is called the pawnee. The
element of bailment (transfes of possession) is an essential element of pledge”.

A “pawn" js really another name for a pledge, though it is sometimes taken as indicating
those transactions of pledge where the person taking pledge does so a5 & mafter af busineds,
In England, legislation relating to pawn-brokers imposes cettain restrictions on this kind of

business.

30.4. A mere license to teke possession, given to the creditor, is not a pledge?, though it
may amount to hypothecation. The twin clements requisite for a pledge—(1) security, and ()
delivery of possession—furnish a basis for distinguishing it from other allied transections.

1 Axto deposits of marketable sscurities, see section 23A.

' Compare the definition of "mortgage deed” fn section 2(17).

¥ Lord Chorley, Law of Banking (1974), page 289.

¢ Coggs. v. Befaord, {1703} 2 Ltd. Rayni, $09.

¥ Proser v. Byas, (1895 11 Times Law Reports 481,

¢ Section 172, Indian Contract Act, 1872,

Y LaNan Prasad v. Rermar  Afi, ALR, 1967 8.C, 1322; (1967) 2 8.C.R. 233
% Ex parie Persons, 16 Q.B.D, 532,
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30.5. In his judgment in Hailday v. Holgare' . Willes, J., described a pledge as a security Pledge
Intermedmtc
intermediate between a lien and a mortgage. By contract, a deposit of goods is made a seCUTitY peryeon Jien
for a debt, but the right ta the property vests in the pledge caly so fur as zs necessary 1o secure and mortgage.

fhe debt.

30.6. Morigage, charge and pledge were well known to common law lawycr.q. Hypothecation.
Hypothecation on  other hand, is a civil law iostitution. The .word is derived
from “hypotheca”. Tt wag intreduced in England through international trade. * It was treated
as effective in equity, Leing regavded as the equivalent of a charge. It is a legal transaction
as a result of which poods are made available as security for a debr wthout transferring either
the property in them or the possession to the lender®. Tt may, in briel he described as a
security for a debt, which security remains in the possession of a debtor,

" The security is granted by means of a letter of hypothecation. There are two principal
sitations where hypotheeation is convenient. because a pledge is not practicable. The first is
when the goods are temporarily in the custody of third parties®. The second i where the goods
are stored in the customer’s own warehouse, which cannot be sealed off in such a way as to
elable the bank to become a pledgec. Where it is practicable to seal off-the godown, the praciice

_is ‘tn hand over the kevs io the bank, in order to give the bank constructive possession of the
goads,—thereby creating a pledge?. :

3()'.' A BHen, answeiing to the racite hypotheca of the Civil Law"ié hn right conferred by
law, and not by contract, upon one man to retain possession of, or to have a charge upon,
propexty real or personal belonging to another, until certain demands are satisfied®: : '

Lten,

" 30.8. We have adverted to the distinction between hypothecation and pledge. This has gf;f;?;im
hesn noted in a few Indian decisions®, and is of importance for the stamp Iaw, the preeise charg- : hypothecation
iftg meticle being different in the case of a hypothecation without delivery of pessession. - Thus;- 2nd pledge.
i an Allahabad case”, & was contended that the dnstrument in question was a hypothecation of -
movable property, falling within the notification® remiting the duty on as unanssted deed of .
hmﬂbcauon and not a pledge falling within Article 6. The coniention was, however, negatwed
on the ground that the goods were Aanded over to the Bank in whose favour the documcm; was
emted and there was, therefore, a pledge and not a mere hypothecatmn . ) .

"%509. This distinction has figured in the history of the Act ako. In the correspondmg frﬁ;?j_”“h"

Article 20 of the Staiup Act of 1879, the word "hj,poﬂlecalmn was used. while'in thé present -
arfigle the words “puwn or pledge” occur. The article in the 1879 Act could, on its 1a.nguage.
be, applicable cven where possession. was not delivered.. But a Calcuita case® took the vigw that.
the: word “hypothecation” was used only in the sense of CH p[edge, and’ hence in lhe absence.‘_.
of, &, provision for delivery of possession, that article woulﬂ not. apply. The words “pawn of
pledge” were substituted in article 6 when the Act was rewsz:d in 1899. Thus, 2 h}*pathecatiqn!;_ _
of movable property, where possession is not given to the creditor, does not fali under amﬁh:_'

] thongh it may fall under “mortgage™ {article 40}.

‘50 0. An amendment of 1904, relevant to another point under amcle 6, may also be Security far - 7

no‘l:lced Article 6{2) (as amended in 1904} includes ot onily 1dans whith -are chhtcmpotiﬂeﬂﬂs ?ﬁdﬁeﬂm—t v

with, t_he agreement (as held to be the case under™® the’ origimak article where -the words “losn-’ 1904
mads” were wsed), but applics also to the case where the securify is for inoney to be advaricediin -
future ‘The effect of the amendment is to place all such instruments on the same Euorhig “whether

1 riamy v. Holgate, (1868) LawReports 3 Exch, 399,
* Lord Chorley, Law of Banking (1974), page 291,
'Sﬂ,ReHmen]’nungm:dCa (1905} 2 King's Bench 772. - - o
4. Lod Chorley, Law of Banking (1974), page 322. )
* Flsher, Law of Mortgage (6th Ed.), vara 5 cited by Domush, S‘tamp Act Commenm on Artu:le 6
v'(a) Nadar Baok Erd. v. Canada Benk L1d., A1R. 1961 Mad. 326,
(b} Stmla Banking Co. v. Pritams, S.LR. 1960 Punj. 42.
1 &7 Harish Chandra v, Punjab Narmm.l' Bank Ltd., A LR, 1958 All, 864,
* Sea para 30,11, infra.
% Ko Shway Aimg v. Strang Steel & Co., (1894) LL.R, 21 Cal, 244,
w Queen Empress V, Debendra Reishua Mitrer, (1830VL.L.R. 27 Cal8T
24 M of Law/(7T—-26
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or not their execution is simultapeous with the loan advanced. On this point, of course, no modi-
fication of fhe article is required.

ﬁ?mgm ond 30.11. For a complete statement of the position relevant o article 6, the effect of certain
FeMissions. reductions and remissions should also be taken inte account, though they ostensibly relate te
atticle 40, The levy of duty on hypothecation nnder “mortagage™ (article 40) created hardship
and Government had to issue certain remissions and reductions, now consotilated in a aatifieation

. of 1931. The following raductions and remissions should, therefore, be noted? : —

“03. Attested instrument cvidencing an agreem:znt relating to the hypothecation of
movable property where such hypothecation has been made by way of security
for the repayment of money advanced or to be advanced by way of loan, or of
an ¢xisting er future debt—Duty reduced to the amount chargeable on a bill of
exchauge under acticle No. 13(b) of Schedule I of the Stamp Act, 1899, for the
amount secured, if such loan ar debt is repayable on demand or more thaa three
months from the date of the instrument; and to half that amount if such loan
or debt is repaysble not more than three months from the date of the instsument.

00, Unattested instrument evidencing an agreement relating to. the hypothecation of
movable property, where such hypothecation of movable property, has been mads .
by way of sscurity for the repayment of money advanced or to be advanced by

way of loan of an existing or foture debr.”.?

Effect of the 30.12. The notiflcation deals with two cases. In the first case, the duty is reduced, whlle in
notification. the second case, it is remitted.

The net result of these reductioas and remissions is that an instrument of hypothecation, with-
o delivery of poseession, though ostensibly wnder the article relating to mortgege’ (i}
if attested, iz Ievisble with the duty on & pledge—that is the practical effect, since the twerma of
article 6 are identical with the terms as ia the notification mentioned ebove ; (ii) if unmesl:ed, iv.

totally exempt by virtwe of the notification.

In other words, 2 person concerned Wlth an attested instrument of hypothecatloﬂ has st
to read article 40, and then to read the notification referred to above, and then he virtually costes’
back to article 6. Such instcumemts are nominally chargeable under article 40, but actusily

' ander acticle 6. This is 2 somewtiat complicated position. (An unattested instrument of hypathe-

cation withoat delivery I3 exempt frem duty).

Recammendation 30.13. To simplify thé position, We recommend that (a) an instrument of hypothwdi!!l
g;-“ atracnent. ook gelivery of possession should be added 1o article 6, (b) an instrument of hy
in articls 6, without delivery of possession, if wndrtested shpukd be added in the exemption under arficls 6. ¢
' attested, it should be chargeable as in the notification. No change of substance will résult Frond
such an amendment, which will merély help the cltizen by enabling him to ascertain the Isw fesm -
one place. - m . *
RN
30.14. We, therefore, 1ecommsend that, after the words “pawn or pledge”, the 'm;utk, "o:
hypothecation” be added at four places (three places) in the main article, and one in the e 4
tion. Conssquential charges? will be nceded im Article 40. Exemption (2}, and it ma} :
~advisable to provide expressly in that acticle that hypnthecatmn of movables shall not be
Bs & mortgage. _

We may meation that the suggested amendment has been favoured by most of the r@es
to our Questionnaire®. T

ik

Recomm endstion

' Governmant of India, Notification of 1931, items 98-99. S L
* Duty remittzd. : : '
* Artick 40,

+ Article 40 to be amendsd,

* Question 79



CHAPTER 31
ARTICLES 7—12

31.1 Aricle 7 deals with two kinds of powers, viz., {i) power to appoint trustees, and {it) power Article 7.
{o appoint property. It provides that an instrument, not being a will, by which such power is
-exercised, is chargeable with a duty of fftecn rupees.

Where a person is invested with power to determine the disposition of property of which he
is not the owner, he is said to have power to appoint such property.t

The case law on this article reveals no serious difficulty.
An Allahabad case? decides what is an “appoiniment”.

A Bombay casc” holds that where the executors of 2 will, holding property in trust for a
charity, execute a dezd appointing the properly to an erphanage, the deed is chargeable under this
Artidle. A Calcutta case* decides that where the Panch of a community is given power to remove
3 ‘Shabeit and to appoint new Shebaits, duty is chargesble, when a new Shebait is appointed.

We have no further comments on the article.

812 Article 8 levies duty on appraisement or valuation. An appraisement is distinguished Article 8.
foom am ward® though the duty is the same on both. An award requires a judicial determination,
which .an appraisement does not. '

Exemption (a) to the article is based on an early Englisl:'decisioﬁ“, that an appraiseent
made for the information of onc party enly and noi in any manner bindiog between the parties
is nof Fable to stamp duty, In the same case? Lord Elnborough CJ. said:

“An *appraiser’ i¢ a person who values or appraises any estate or property real or personal,
or any interest, in possession or otherwise in amy estate or property, or any goods,
merchandise or effects, for or in expectation of any hire, gain, fee or reward (46 Geo.
L, ¢. 43, 8. 4). This has becn interpreted t0 mean 2 person who bears the character
or follows the calling or occupation of an appraiger.” '

: . 1, No vhanges are required in thiz section on which the_re'is very little Indian case-law.

313 Under onicle 9, an apprenticeship deed is chargeable to duty (5 rupees). It includes Article 9—
every writing relating Yo service or tuition of any apprentice or servant, placed with any master Wﬁp
1o Jearn any profession, trade or employment. . A

A deed of articles of clerkship by which a person is articles to any atiorney, is chargeable
with-a mmuch higher duty® (Rs. 250). : ’

The exemption under article 9 refers to the Apprentices Act, 1850, which has been replaced. Recommendation
The peoper reference shoutd be substituted by the Appreptices Act, 1961, Magistrates no longer
work: as apprentices, and this part of the exemption should be omitted. We recommend that the
article should be so amended. -.- . . '

31.4 Article 10 levies duty on the articles of association of a Company. It has bees -heki®, -Artide 10,
that & special resolution altering the articles of association of a company is not linkie o duty, aven

1 Sps saction 69, Explanation, Indian Succession Act, 1925. o
" Jis pe reference wnder section 57, Stamp Act, A.LR. 1956 All, 25 (5.B.).
 In re Abdullc Haji Dawood Bomla Qrphanage, (1911) LL.R. 35 Bom. 434,
v dmriddat v. Gassain Ganpar, ALK, 1919 Cal. T30, 736, T37.
5 Article 12:
s Atkimsor v. Fell, (L360) 5 M & § 240; afso ses jacksoun v. Stopherd, (1834) 3 Law Journal Ex. 95.
v Arkingon v. Felf, (1860) 5 M & 8 240,
* Article 11.
v fi the maties of Naw Egeron Mifls, (1900 LL.R. 12 AR, 131,
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if the special resolution supersedes all the articles, and substitutes another set of articles in their
place.

Another article in the Schedule levies duly ¢o a memorandum of association?. That article
preseribes a lower eate of duty when the memorandem of association is accompanied by articles
of association.

31.5. The exemption below article 10 refers to “Articles of any Association not fotmied for
profit and registered under section 26 of the Indian Companies Act, 1882”, This should now refer
to section 25, Companics Act, 1956, which is the provision corresponding to section 26, Compa—
nies Act, 1882. We reccramend that amcle 10 should be so amended.

31-6. Article 11 levies a duty of 250 rupees on Articles of clerkship or contract whereby any
yerson first becomes bound to serve as a clerk in order to his admission as an attorney in any High
Court. MNow that the system of attorneys is being abolished, this article should be ddleted, We
recommend accordingly®,

31.7. Article 12 lzvies duty on an “Award”, that is to say, any decision in wrmng ‘by ﬂn
arbitrator or umpire, not being an awaed directing a partition, on & reference “made othﬂrwme than
by an order of the Court in the course of a suit”.

The article is silent on the question whether a written agreement of asbitration. is racpaired.

" It would be of interest to note that scction 2(a} of the Arbitration Act, 1940, defines an arbitestion

agtecment as a weitlen agreement to submit present or future differences to arbitration, whether
an arbitrator is named therevnder or not.  Section 2(b) of the Arbitration Act deﬁnes am
Yaward” as meaning an arbitraion award, Thus, under the Arbitration Act, there Zan be
nc award without an agresment fox arbitration is’ writing®. Ewvery decision by an arbitrator is
rot an award. It must be a decision on & written arbifration agreement, -

This aspect of the matter is not brought cut very clearly in article 12 and the result is that
controversy arises ag 0 whether an arbitrator’s award in writing, given on an oral agreemen: for
reference, falls within the article. This uestion usually anses where there is a family arrangement

- @y aresult of an award®. It is proper that the expression “award” in article 12 should be given

the same meaning as under the Arbitration Act. That in fact, has been the judicial interpretation
in a recent case. It is also obvious that in article 12 the words “on a reference made otherwise than -
by an order of the Court in the course of a suit” govern the whole article, and are nat to be
read merely with “award directing 2 partition”. . S

31.8. In the light of the above discussion, we recommend that article 12 stiould be rews-::d '
as vnder :

“12. Award, that is to say, any decision in writing by an arbitrator or ul':pire, of 4
reference made otherwise than by an crder of the Court in the course of a sujt, being
an award made gs a resuit o}' a w‘iﬂ‘en agreement to submit preseni or future d feren-
ces to arbitration and not bémg an award d:rectmg a partltlcn *

o

Most replies 1o our Questionnaire faveur such an amendment.* i

T Articke 39, - ' O
* Latest amendment to the Advocates Act, 1961. S o Ce
* Mokanlal v. Bishashar Lal, ALR. 1947 Bom. 268. _ _
' See G, Chinne Kondniah v. G. Redda Konduiah, ALR. 1974 AP 238 (issue).’

5 (). 80 of the Questionnaire,




CHAPTER 32
ARTICLES 13-14

32.1. Article 13 levies duty on @ bill of Exchange (other than ene payable on demand). The Article 13,
duty varies according 1o the period within which the Bill is payable (after date or sighth. It also
varies according to the value,

It is not necessary to go into details of the scheme preseribed by the article for calculation
of duties. But cven a cursory reading of the article will show that, in the finst place. there is a
difference in the dury depending on whether the bill is payable within 3 months after date or
sight, or whether it is payable within 6 months after date or sight, or whether it is payable within
9 months after date or sight, or whether it is payablc within one year atter date or sight, or
whether it is payable at more than one year after date or sight.  After the date uf payability is
5o ascettained, the next step is to have a look at the amount of the bill.  The amount of the duty
vagios according as the bill is for Rs. 500 or lgss, Rz, 1000 or less, and mere than rupees one
thonsand, - In the first two cases (Rs. 500 or less, or one thousand or less), the duty is fixed,
while in the last mentioned cases, the duty is ad valoren. :

Prima fucie, 1his appcars 1o be a complex scheme. A bill of exchange is a commercial docu-
ment and negotiable. If, therefore, a simple provision could be devised which would reduce the
cploalations and labour necessitated by the present complexity, the attempt would be worthwhile,
It wes with this ohject in view that we put a specific question in our Questionnaire?, seiting out
the scheme which, we though!, could be considered. Since many of the replies received agree
with the- scheme which; we thought, could be considered. - Since many of the replies received
agree with the schome proposed by us, we think- that it is proper that the suggestion put by
us.n our Questionnaire should be pursucd and carnied out,

‘322, 1t may be noted that in England, now, the duty on an inland bill of cxchange or a Pesition in
promissory note has been simplified® as follows® — England.

. “Bill of Exchange or Promissory Note of any kind whatsocver (except a bank note)-—drawn
: - ot expressed (o be payable, or actually paid or endorsed, or in any manner negotiated,
in the United Kingdom.” -

5. d. (The duty is 2d)
.o2d

v '32.3. We, therefore. recommend that in article 13, in c]:aus’:é_i {b} and () respectively, a duty Recommendstion
. of 2 tupees SO paisc and 5 rupecs for cvery one thousand rupees should be substituted (for the }‘;{ﬁ"‘:ﬂ?ﬁd‘
present duty). A flat duty would be still better, but, will, perhaps, be unacceptable. (The duty

~ hee already been reduced by a Government notification.to 12 of that given in the Act)*.

. :32.3A. 1t would appear that by a very receni notification.” thé remission of stamp duty that
was: granted so far in regard to stamp duty on Bills of Exchange and promissory-notes has been
modified. The remission under the previous notification reduced the duty from what is mentioned
in asticle 13(b)(c) to 1 /5th thereof. Tn modification of this remission, the recent notification adopts
the proportion of 1/2 of the rate given in the Act, Certrin proposals were made in our Ques-
joapaige in regard to these instruments in order to simplify the rate sfructure so as to avoid efabo-
, calculations.  The ralce now requite revision in view:of ‘the notification which was issner
f e Questionnaire. ~  © o b ST T
T Q. 8l T

3 Wigsnce Act, 1961, section 33(1) (Eng.).
b The doty (expressed in the previous currency), is 2d.

+ Bac reduction of duty notified under S.0. 199 (E), datad 16th March, 1976,
¥ Notificatlon No. S.R.0. 199(E), dated 16th March, 1976.
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Hence the rates which shoald now be recommended for these instruments should be as in the
table below. A fresh notification for “usance” notzs issued by certain ipstitutions {mentioned in
the notification of March 1976) will be necessacy.

We may state that principle of supgested scheme has been favoured by many of the replies
to our Questionnaire.! ' :

. 32.3B. We would have been happy to have the comments of the Minisiry of Finomce on
this particular point, but as they have not been recovered?, we have comsidered it proper to make
our recommendations as hest as we could. Those comments would have enabled us to work o
the implications in greater detail.

This avoids the elaborate calculations which were required in England under the law before
the 1961 amendment, and which are still required in India under asticle 13(b) and 13(c). We see
every reason for simplifying the scheme of caleulating duty on bills of exchange. :

The effect of the proposed change can be thus illustrated by a comparative tabk.  (This

is pot a draft).
Compuarative table

Presewt Actd  Propowed %5

(it If payable within three months.

(k) if the bill does not exceed Rs. 500 . .. Rs. 0.6} Rs. 2.50
l.lplﬂ Rsv Irm . L. . - . » . R& 1.28 R’< 2-”
for Rs. 2000 . . . . . . . Rs, 250 Rs. 5.00
for Rs. 5,000 | . . . . . . RS, 6.25 Rs. 1250

(i) If payabje between 3-6 mopths. _

if the bill does not exceed W3, TN . . . . Ras. 1.25 Rg. .50

for Rs. 1,000 . . . . . . . . Rsa. 2.50 Rs. 250

for Rs. 2000 . . . . . . . . Rs, 500 Rk 308

for Rs. 5,000 . N . . . . . . Rs. 12,50 Rs. 1250

(iii) If payable between 6.9 months. . A (S

if the bill Joes pot exgeed Rs. 500 . . . . Rs. 1.87% Rs. 2.50

for ®s. 1,000 . .. . . . . . Rs, 3.7% Rs. 250

forRs.2000 . . . . . . . . Rse 7.5 Rs. S$.00

for Rs. 5,000 . . . . . . . . Rs, i18.75 Rs. i2.50
{iv) If payable betwesn 912 monihs.

if the bill does not exceed Ks. 500 Rs. 2.5 Rs 2.3D

for Re. 1,000 . . . . BRs, 500 Rs. 2.50

for Rs. 2,000 . . . . . R . Rs. 1000 Rs 580

forRe.5008 .. . . . . . . . Rs 2500 Ba 1259

if payable al more than one year, o o
if the bill doe’s not exeeed Ks. 300. . Ry, 5.8 K& 5.0
for Ra 1,000 . . . . Rs. 10.00 2 5.00
for Rs. 2,000 . . . Rs, .00 M. #0.00
for Rs. 5,000 . . Rs. .00 B 2500
APPENDIX L

Natificstion SR.Q. 199(E). 16th Masch 1976.—In exercise of the powess conferrad i
{a) of sub-section {1) of section @ of the ¥ndian Stamp Act, 1899 (2 gf 1899) aq-:l,_'_u__;__

{ Question 81, .
¢ Cur Questionnaire was sent 10 that thftry. K . S , ) E
% Tn caloulating the present duty, the netification of 1976 is 1o be borne i mind, covn
4 The proposed rate js Rs. 2.50 for pvery 1.080 Tupees or part i (b), and Rs. 3 for crery 1,000 mﬁ =),

« A fresh notification for usanee noles jssued by certain Mmtitutions mentioned im the nosification of Ml ._
will be required. s

‘.
P
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of the notifications of thc Government of India in the Ministry of Finance {Depariment . of
Revenue) No. 15, dated the 15th May, 1957, and No. 6, dated the 14th July, 1961, the Central
Government hereby dirccts that with éffect from the Ist June. 1976 the proper stamp duty charge-
able on Bills of Exchange specified in ifems (b) and () in article 13 of the First Schedule to the
said Act and promissory aotes specified in item (b) of article 49 of the said Schedule shall be re-
duced to one-half of the rates specified against the said items (b) and (¢) in the said article 13 :

Provided that the rates of stamp duty mentioned above shall not apply to usance Bills of

Exéhange or promissory notes drawn or made for securing finance from the Reserve Bank of India,

Industrial Finance Corporation of India, Industrial Development Bank of India, State Financial
Corporation, Commercia! banks and co-operative banks for {a) bena-fide commercial or trade
teamsactions, (b} seasons! agricultural operations or the marketing of crops, or {¢) production or
marketing activities of cottage and smail scale industries and such instruments shall continue te
bear the rates of stamp duty at one-fifth of lhe rates specified against the said :b:ms {b). and (c)
in the sald article 13.

Explanation 1.—For the purposes of the proviso—

{a) the expression “agricultural operations” inclndes animal 3‘11;3.ban|:lr3,r and allied acti-
vities jointly undertaken wﬁh agricultural operations;
(b) *crops” include products of agricultural operations;

(e) the expression “marketing of crops” including the processing of crops prior to marketmg
by agricultural producers or any organisation of such producers.

Explanation 2.—The duty chargeable shall, wherever nacessary, be rounded off to the next.

five paise,
[Mo. 16-F. No. 4?1_!'17!'76—(315. VH]

O, P. MEHRA, Dy, Secy.
32.4. Article 14 imposes a doty on a bill of Jading (including a through Bill of ladink),

sabject o certain dxemptions. A bill of lading in respect of inland navigation akso falls within-

this article.? .
There is an importaat remission granted by the Governmsent which, as aiready pointed out,®

should be incorporated in article 13, in so far as it relates to m bill of Indmg We, therefore re-

cochmignd: that the following exemption should be added below asticle 14 ;—

"Exemptmn —Bill of lading issued by a rallway écrmpany 'or administration or-ah '{nland

Stearner Company for the conveyance of goods or animals.”
32 5 Exempt:on (a) fo article 14 also requires change. At present. it reads—

- #{ay Bill of lading when the goods therein described @re received at a place within rhe: !
limits of any port as defined under the Indian Ports Act, 1889, and are to bé

delivered st another place within the !mms of the same port.”

' 11 ghould be pointed out that the Indian Ports Act, 1889 was replaced in 1908 by the Indlan

. Ports Act, 1908 (15 of 1908). Apart from that, certain Acts dealing with major ports, have also
boun passed. In view of the above pasition, we reconm:end that Exemption (a} shoukl be re-

worded as follows :
%g) Bl of lading when the goods thcrem described are recewed at a place within the

limits of any port as defined sndet the Indian Ports' Act, 1908 or any other Act relating

to poris, and are to be delivered at another place within the Jimits of the same port,”

We may mention that the suggested amendment has been favoured by most of the replies
to onr Questionaaired,

3 Reference wnder the Stamp Act, (1904) LL.R. 30 Cal. 565,
2 Ses discutslon relating to section 204), definition of *bill of ladiag®,

» Quesdon B2,

Ariicle 14—
In

t0 add exemption,
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" CHAPTER 33
ARTICLE 15

33.1. Article 15 levies duty on a bond. We are not concerned now with the case low  as
to the meaning of this expression- -a matter which we have already dealt with while Lonmderm_g
the definitions. Nor do we pause to consider the details of the rate structure as given in* the:
article. :

Confining cwrselves to the text of the _a:[icle, we note that there is & difference of opinion.
as to the interpretation of the words “not being otherwise provided for by this Act,” which oecur
in this article. According to one view,! these words mean “not being provided for by any’
other provision of this Act dealing with bonds”. According to this view, it is only where the
other provision of the Act {under which the instrument falls) deals with bonds, that the apph—
cability of this article 10 the instrument is excludéd. * It mav be noted that there are, - the
Schedule, articles dealing with bonds of specific types e.g., Administration-bond (No. 2_], Bot-
tomry bond (No. 16), ele.  According .to. this view, it is dnly where the instrument falls under
one of those articles dealing with specific types of bonds that it can be held to be “‘otherwise
provided for” within the meaning of article 15.

The other view takes the words “not odierwise provided for” in an unrestricied sense, and
simply as meaning, “not provided for in pny other part of the Act.”” According to this view,
article 15 will not apply to an instrument falling within any other article, irrespective of the
question whether such other article deals with bonds or net.? Cam

33.2. Ta allusi.ra.te the. contmversy, let uys take an instrument which amounts to a bond as
defined by section 2(5) and also to a mortgage deed (article 40). According to the first view,

. such an instrument is mot “otherwise pravided for by this Act”, and can, therefore, fail nnder
~ article 15, while, according, to- the’ second view, the insttument must be regarded as othcrwisc.-
- provided for by this Act” and, therefore, as not being within the scope of article 15. .- '

33.3. Although the express exempiion’ of “debenture” and ‘the Note at the end-of ~ the
article would seem 10 support the first wew, we are of the opinion that'the second view . i
preferable, becanse it a document 4s covered: by a specnﬁc entry,—in whatever form--i¢ shoudd .
not be regarded as a bond. Such a construction is mere in consonance with the general scheme-
and intendment of the Act. and with the mle of construction that the specific muat exclude

. the general.

.33.4 Tt is, in our opinion, des:rable to clanfy the 'DOSITIOI’I, by giving effect to the s‘éwnd

view. We, therefore, recommend that for the words, “not being otherwise provided for by this

Act or by the Court Fees Act. 18707, the words “not being otherwise provided for by any
provision of this Act whelher or net relating 'to pamcu!ar types of bonds or by the Court Fees
Act, 1870, or any enactment correspomﬁug 2o that Act in force i any part - of*.l’mﬂa’ sh,qu!d
be subeutmed in article 15, . .- . _ , , o BPS

We may add that the views éxpressed m response to our QUestmnnaue-’- have h gcme?a!
favmn‘ed such an amﬂnc‘ment

1. L H. Sagar Factory, P.H'ib&i‘f v. Moti, ATR. 1941 AII 243, ZSR 266 I'per “Verma and Mnlla, 1. }_f
2. L. H. Sugar Factory. Pi!.fbhlfv Mo, A'IR 1941 .id! 243. >4, 274 l']:lor Baupal and Dar, JIl

3, Que.mm 83




CHAPTER 34
ARTICLES 16—21

34.1. Article 16 Jevies duty on “bottomry bonds”, (so named after the “bottom™ or keel
of & ship).

A bottomry bond is a contract in the nature of hypothecation of a ship, as a security for
money fent or expended upon her withour reserving any cleim against the owner in person,
and usually mede by the master-abroad, stipulating that the money advanced, together with
the agreed premivm, shall be paid within a stipulated number of days after the safe arrival of
the vessel at a named port of discharge. The master of a ship has, as an agent of necessity,
uader certain circumstances, authority! to pledge or hypothecate the ship and its cargo as
security for the money advanced to be expended upon her, The contract is called “bottomry”,
and the bond & "bottomry bond”.

From the language of the article, it appears that it is confined to a bond executed by the
master only. Hypothecation of the cargo is called a “respondentia bond”,

34.2. The money is lent omly upon the security of the ship. Hence, where the owner
undertook e personcl lability which was to subsist for a period of sbout five months from the
date of the bond, it was held, that it was not a bottomry bond.?

34.2A. Tt should be noted, that there is no such provision as article 16 in the (English)
Stamp Act, 1891, The English Act expressly exempts “instruments for the sale, transfer, ar
other disposition, cither absolutely or by way of mortgage, or otherwise, of any ship or vessel,
of any part, interest, share, or property of or in aay ship or vessel™. This would caver botto-
mry-boads. In India also, a similar exemption has been introduced by section 3(2). Article
16 must, therefore, be read with and subject to section 3(2), the effect of which will be to
exclude, from its purview, bonds on all ships registered in the manner indicated by section
3(2), though not others.

34.3. Tt may be noted, that bottomry bonds were in vogue before the days of submarine
cabjes and wireless commumications. Authority had to be given to the masters to act on behalf
of the owneis end cargo owners when, in emergency, they could not communicate with them.,
Bottomry-bonds and respondentia bonds are noew obsolete® The article however may be left
es it is since it may be useful for those exceptional emergencies where wireless fails.

33.4. Article 17 levies a duty of five rupees on instruments of cencellation, (if attested and
if not otherwise provided for), including an instrument by which an instrument previously executed
is cancelled. The inclusive portion is upnecessary, and should be omitted. We recommend
accordingly. ' '

We are also of the view that an instrument cancelling a will should be exempted from tax.

34.5. It should be noted, that an instrument cancelling a will has by notification® bezn
expressly exempted from the duty under Article 17. This is an important exemption, and shonkd
find place in the Act. As regards the phraseology to be msed for incorporating the substance of the
notification, the word “cancellation” is used in the notification and could be adopted, though the
Indian Succession Act, in its provisions relating to wills, uses the word “revoked™.’

1. Chorley, Law of Shipping (1960), page 178.

2. Asam Kutha Sehib Mercoyar v. Mamanathan Cheiri, (1899) LL.R. 22 Mad. 26; § M.L.J. 159,
3. Chorley, Law of Shipping {1960), page 32,

4. NMotiRcation of 193, item No. 112.

5. Section 62, Indian Suecession Act, 1525 (unprivileped wille} and section 72 (privileged wills).
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We recommend thzt the article should be amended on the above points. We may note that such
an amendment has been favoured by many replies? to our Questionnaire.

34,6, Under atticle 18, stamp duty is levied on a certificate of sale (In respect of each pro-
perty put up as a separate lot and <cld), granted to the purchaser of any property sold by public

© auction by a civil or revenue court or Collector or other revenue officer.

34.7. Before 1894, there were conflicting decisions as to whether incumbrances ‘should be
included in the compnutation of stamp duty under this article. The majority view was that where
property was scld in execution of a decree Subject lo an incumbrance, the smount of stamp duty
payable on the sale certificate wouk! be calculated only on the amount of the purchase mcney,
and not on the amount of the purchase money plus the incumbrance.® But the Bombry High
Court tock the view that where property was sold at a court sale subject to a charge, the certifi-
cate of sale should bear duty caleulated ad valorem for the amount of the purchase money, plas
the principal mortpage money charged upon the amount.® A subsequent caset of the same High
Court discusses the question how far mortgages should be entered in the certificate.—the deci-
sion being that they should be entered only if the mortgage is admitted by the party or had been
established by a decrce or had heen declared under section 282 of the Code of 1882 and the sale
had been subject to them. The case does not discuss the question of stamp.

To overcome these conflicting views, Act 6 of 1894 added the word “only™, after the words
“purchase money”, in the secend column, opposite to clause (c) of the article, and thereby accept-

ed the majority view.

34.8. There is, however, still some difference of opinion in a few Bombay decisions with
respect 1o a second certificate for sale, issned when the first certificate is found to be-deficient in
stamp. Thus, in one case,® where a certificate of sale was granted on insufficient stamp, and the
insufficient stamp and penalty were ordered to be fecovered from the grantee, who wanted a fresh
certificate of sale from the civil court, it was held that the civil court having granted a certificate
was not hound to grant a fresh certificate so that the grantee might escape the penalty, But in a
later case® the court said that the earlier case merely decided that the court was not obliged to grant

a second certificate. 1t did not hold that the court could not do so.

34.9. As to the decision in the earlier Bombay case, it is difficult to see how penalty can,
with any propricty, be recoversd from the grantee when the certificate is prepared and signed by

a government officer, The stamp has to be borae by the grantee according to section 29 (f), but,
in practice, the stamp too is purchased according to the advice tendered by some cfficer of the

court.
As the point is not found in acy recent case, an amendment on the point is not required.
34.10. Article 19 levies a dutv on certificate or other document evidencing the right or title

of the holder thereof or any other persom, either to any shares, serip or stock in or of any incor-
porated company or other body corporate or to become proprictor of shates, _slpck or s:_:rip of any

such company or body.
‘Share’ means share in (he share capital of a compary, and includes stock except when a
distinction between stock and share is expressed or implied. '

1. Q 84,
2. (2 Jwalaprasad v. Ram Narain, 18931 LL.E. 15 All. 107.

(b} Reference from the Board of Revenue, {1884) LL.R. 10 Cal. 92,
(c) Reference ander Stamp Acl, s. 49 (1882) I.L.R. 5 Mad. 12 (F.B.).

(d) Reference under Stantp Act, s, 46 (1884) LLE, 7 Mad. 421.
3. (a) Meer Kaisur Khen Marad Khan v. Emgrahim Khan Masakhan, (1591) LL.R. 15 Bom. 532,

(bY Sha Nagin das Jey Chand v. Hulalkare Nathawa Gheesla (1881) LR, 5 Bom. 471 (F.B.).
4. §. C. Chedambarays ¥. Subirao Ram Chandra Yelinpur. (1894), LL.R. 18 Bom, 1975,
<. Nemdram Motivam v. Kacka Bhan, {1885} 1. L.R. 9 Bom. 526.
&. Collector of Ahmedabad v. Rambhan, ALR. 1930 Bom. 392, 394,



207

Scrips are also in the nature of certificates. When debentures are allotted to subscribers upon
terms that the same shall be payable by instalments, a provisional scrip Is issued (o (he subscribers,
to be exchanged for a regular debenture after all the instalments are paid up.

34,11, In a Bombay case,? a certificate of membership issued by a provident socizty, insuing
the payraent of money on the death of the member of the society, was held to bo chargeable under
article 47 (Policy of insurance), and not under article 19.

There does not appear to be any conflict of decisions or obscruity of language or other
serious difficulty with respect 1o this article. '

34.12. Article 20 deals wth a Charter-party, which is any instrument {except an agrecment
for the hire of a Tug-steamer), whereby a vessel or some specified principal part thereof is let for
the specified purposes on the charter, whether the instrument include: a penalty clause or not. A
charter party is a contract made between the freighter {i.e. the perscii who charters or hires the
ship or a part for the carriage of his goods) end the owner {(or the masters or their agant) (the
master generally having authotity weitten or implied, from the terms of his employment), contain-
ing the terms for freight, and, in this contract, the owners or masters bind themselves, the ship,
tackle and furniture that the goods freighted shall be delivered (dangers of the sea excepled), at
the place of consignment : and they also covenant to provide seamen, ripging etc. and then equip
the ship completely which they also warrant seaworthy, The freighter, on his part, stipulstes to pay
the freight. A charter party is distinguishable from a bill of lading, inasmuch as the charter-party
relates 1o the entire ship where as the bill of lading only ascertains the contents of the particuiar

Cargo.

34.13. The word “charterperty” is derived from the expression “caria partita”, which, in
medieval latin, meant an instrument written in duplicate, on a single sheet and then divided by
indented edges so that each part fitted® the other. '

There are three types of charter party :—
(a) Voyage charter party ;
(b) lime charter party ;

{c) charter party by demise, ie.
lease of the vessel.

A voyage or a time charter party confers simply the right to have the goods carricd by a
particular vessel, while, in the case of charter by demise, the possession and contrel iz also
transferred to the charterer®.

34,14, It may be of intevest to note that in Bngland, the duty on charter parties has been
abollshed, having been found to be unproductive,* we put in the Questionnaire® a question whether
a similar course would not be useful for facilitating the development of shipping in this country.
There has been considerable support for such a course in the replies. We, therefore, recommend,
deletion of Article 20.

Article 21
Article 21 was omitted in 1927,

1. In re Himmat Provident Soclety Lid., (12013 L.L.R. 25 Bom. 376,
3. B. C. Mitra, Carriage by Sea (1972), page 8.

3. Payne, Carriage of Goods by Sea (1968), page 5.

4, Finanos Act, 1949 (Eng.).

5. Question 85,

Articla 20,

Articke 20 to be
delsted.
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CHAPTER 35
ARTICLE 22

35.1. Article 22 levies a duty, under the head of “composition-deed”, on four kinds of
instruments by which a debtor arrives at some agreement with his creditors for the discharging
of his debts, namely :(—

(1) an instrument whereby a debtor conveys his property for the benefit of his credi-
tors.t This is often referred to as an assignment,®-* It covers what is known in
England as a clansio bonorum,* but, in England, it is expected that it should require
the creditors to accept less than the full amount ;

(2) an instrument whereby payment of a composition or divident on their dJebis is
secured i the creditors® ;

(3) an instrument whereby a deblor is allowed to continue his business, under the
supervision of inspectors, for the benefit of his creditors ;

(4) an instrument whereby a debtor is allowed to continue his business, under letters
of licence®, for the benefit of his ereditors.

The duty is ten rupees in each case.

35.2. Ordinarily, the article operates before edjudication. Independently of bankrupicy law,
an insolvent debtor, that is, a debtor who is not able to pay his debts in full or as they become due
and payable, can enter into a valid arrangement with his creditors by which, withcut paying his
debts in full, he obtains a release from the claims of the arranging creditors. These arrangements
usuzlly take the form either of a composition with creditors, or of an assignment of the Arranging
debtor's property to a trustee for their benefit.” The England, there exists legislation prescribiag
certain formalities for such deeds of arrangement.? There is no such restriction in India.

35.3, A debtor who is unable to pay his debts in full may arrange his affairs with his ceedi-
tors without having recourse to a petition for his own adjudication.? Arrangements between debtors
and creditors are known as composition agreements. A composition agreement may take the form
of an agreement by which the creditors agree to abandon their claims in consideration of receiving
a composition on their debts, that is, a smaller sumn bearing an agreed proporticn to the amount
of their respective claims.10 Or it may take the form of an assignment by which the debtor assigns
the whale of his property to a trustee for the realisation and rateable distribution of the proceeds
amongst all his creditors, or amongst those who assent to and take the benefit of the sssignmaent,
and the creditors, in consideration of such assignment, release their original claims and eccepy dhe
dividend payable under the agreement in discharge of their debts. )t The difference between these

two methods is that while a simple composition agreement does not, of itself, operate as wa act of
insalvency, an assignment amounts to an act of inschency 13-12 ' o

. Subbaraya v. Vythilinga, (1893) LL.R. 16 Mad. 85, B2,
. Chandrashankar v. Bal Magan, {(1914) LL.R. 38 Bom, 576; A.LR. 1914 Bom. 35, 56, 57.
. Compare section 1(2)a), Deads of Arrangement Act, 1914
Rey. v. Caohkan, (1886) 18 Q.B.D. 269, referred to in. LL.R. 38 Bom. 578,
Chandrashankar v. Bai Magan, (1914) LL.R. 38 Bom. 576, 530,
. See below, point relating to article 28,
See Halsbury, 3rd Ed., Vol. 22, pp. 188-89.
. See infra.
. Mulla, Tnsalvency Lasy (1958), page 341.
. Mulla, Insolvency Law (1958}, page 341.
. Sem(a) Malackchend v. Manilal, (1904} LL.R. 28 Bom. 354, 367-368;
{b) Re Harron, (1872) L.R. 7 Ch, App. 723, 726.
12. Ssction %(a), Presidency-towns Insolvency Act;
Section 6{a), Provincial Insolvency Act.
13. Section I{iX¥x), Bankrupicy Act, 1914 “‘conveyance or essignment”,
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But it is not open o every creditor to base an insolvengy petition upon it. Thus, a creditor
who has been a party of privy tw the assignment 13 estopped from setting it up as an act of
jnsolvency. It should be noted that the assignment must be for the benefit of all creditors; other-
wise it may amount to a fraudulent preference, which is an act of insolvency on which aay oiber
creditor may base a petition.

35.4 Composition agreements of both ihe classes' are covered by the article in the Stamp
Act. In addition, it covers instruments providing for inspectors and for continuance of business
under letters of licencs.

An analogous arlicle? levies a duty of 10 rupees on a “letter of licence,”—i.¢. an, agresment
that the creditors shall, for a specified time, suspend their claims and allow the deblor o carry
on business ar his own discretion, In England, letters of licence are, by the Deeds of Arrangement
Ast? Tequired to comply with certain formalitics prescribed by statute.

35.5. After this preliminacry discussion, we shall proceed to consider the various instrumeats
to which article 22 applies.

35.6. Out of the four categories mentioned above,® assigniuenis and compositions may be
taken together. In a Madras case®, a debtor and the fiem of which he was a member had been
adjudicated bankrupts in Mauritivs, and a recciver appointed by the couwrt. Subsequently, the
croditors met, and resolved that if the adjudication was annulled, a composition payable by
instalments be accepted in full satisfaction of their debts, and that the bankrupl's estate be
assigned to that firm, and the plaintiff be appoinied trustee to carry out such agreement. An
instrument was execuied to give effect to this resolution, which was also approved by the
ingolvency court. The court ordered that the bankrupt's estaie should vest in the plaintiff, who
was appointed trustee 1o carry out the composition, with full powers of realisation. The plaintif
now susd to recover the muveable and immovable property of the bankrupt in 1ndia. The Court
held that the transaclion substantially amounted to a transfer by ihe debtors of their property
for the benefit of their creditors, and had been duly stamped as a composition deed.

In a Bombay case,® it was held that the deed in question fell under the first class. In this
case, the debtor, with the consent of the creditors, executed a deed making over all the specified
assels 1o certain nemed creditors. The creditors coming in by a pertuicular date under the deed
. ajgroad that aftera]lth:gmdsandpmpertieshadbeenmadeomtotbemm,motherchims
with regard to the amounts due to them should remain custanding against the debtor. The
deed also provided that the trusiees were o manage the propertics for the benefit of the creditors,
and the money realised from time to time was to be distributed among such creditors in proportion
1o their claims. Subsequently, in a suit brought by the trustees to recover possession of a house
comprised in the deed, the question arose whether the deed was a composition deed. The
Apﬁlnel:uurtheldthatthedeedwasaoonmosiﬁondud,asitfd]withinclm (1) of the
definitien in article 22 as an instrument executed by a debtor whereby he conveys his property
for the benefit of his creditors.

3%5.7. The third and fourth categories of instruments mentioned above can be distinguished
thus. In the case of the inspectors mentioned in article 22, though the article is silent as to
who should appoint these inspectors, it is presumed that the inspectors are nominated by the
creditors. 1In the letter of licence, the claims of the creditors are suspended for a specified time,
and the debtor is allowed to carry on his business af his own discretion.”

|. Para 35.3 supra.

7. Article 38.

3, Section 1{2){c) and (d), Deeds of Agrecment Act, 1914 (Eng.), Williams on Bankrupicy (1958), page 368.
4, Pura 35,1, supra.

5. Subbaraya v. Fythlafinga, (13023 L.L.R. 16 Mad. 85.

6. Chandrasharnkar v, Bai Magen, (1914) 1.L.R. 38 Bom. 576, A LR. 1914 Bom. 35, %6.

7. CF. Article 38.
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45.8. Where it is a deed falling under article 38 as a letter of licence, the business is carried
on at the discretion of the debtor. It is doubtful how far such a deed is of practical importance,
as presumably the debtor has already mis-managed his business earlier, thus incurring the debts,
and .one wonders if the creditors would allow him te manage his business further at his own
discrerion.? '

35.9. Under the Insolvency Acis® after adjudication, the court appoints the isolvent to
manage the trade or his property in such manner as the court direcis. In such cases, the discretion
of the insolvent is controlled by the court. Therefore, where it is a deed whereby provision is
made for the conlinuance of the debtor’s businsss “under the supervision of inspectors”, it can
be assumed that the inspectors would be nominated by the creditors.

35.10. As regards the procedure for imspection, the relevant provisions in the Insaivency
Acts® provide for a commiitee of inspection for the purpose of superintending the administration
of the insolvent's property by the official receiver. Under the Insolvency Acts, the commitice
of inspection are the creditcrs themselves or those who hold gomeral powers of attorney from
the creditors. The court kas to authorise the appointment of such a commultce.

35.11. The questivn whether, under the Stamp Act, Article 22, ‘ingpectors” means thos¢
appointed from among the creditors themselves to supcrvise the debtor’s business, and whether
they have to be approved by the court {as under the Insolvency Act),* iz not beyond doubt.
However, one general comment that can be made with respect to deeds of inspectorship (similar
to the comment already made with regard to letters of licence), is that such deeds do not appear
to be commonly used. No case law on these two types of composition deeds is available.

35,12. With regard to ibe practical use of these deeds, it is interesting to note the history
of section 67A of the Provincial Insolvency Act, 1920. This section was added by section 5
of the Act of 1926. Before the amendment, there was no such provision in this Act, though
there were, in the Presidency towns Insolvency Act, sections 88 and 39, which provided for
the setling up of a commitiee of inspection by the creditors for the purpose of superintesnling
the adminisiration of the insolvent’s property by the receiver. In 1924, the Civil Justice Com-
mittee made a recommendation for the addition of such a section, making the following observa-
tions -

“Go little use is made of these sections in the Presidency Towns Act that one hesitates to
recommend their introduction inte the mofussil. In principle, however, it seems hopeless to
expect good administration of a fund which really belongs to the creditors, unless the creditors
are given a means whereby they may have a proper voice in superintending the administration.”

There does not appear to be any case law under these sections providing for a committee of
inspectors under the Insolvency Act also.

35.13. If these two types of composition deeds are retained in the Stamp Act, then the
following changes are recommended for the improvement of the relevant parte of the article :—

(1) In the case of insicuments for the continuance of business under inspectors, the
article should make it clear that they are appointed by the creditors.®
(2) Since article 38 denies a letter of licence, reference should be made in article 22
to that anticle.
We may add that such an amendment has been favoured by most replies to our Question-
naire.®
1. See also Mulle, The Indian Stamp Act, (6th ad.) page 232, :
2. {a) Section 66 of the Provincial Insolvency Act, 1920; Mulla Lew of Insolvency (1958), pepes 689 and 714;
(b) Section 75 of the Presidency Towns Inzolvency Act, 1509
{¢) Compare sections 57-58, Bankruptcy Act, 1914 {(Eag.).
3. {a) Section 67-A, Provincial Insolvency Act, 1920,
{b} Sections 28 and 39, Presidency Towne Tnsolvency Act, 1809.

4, Para 35,10 Sapra.
5. Para 3%5.7 supra.
6. 3. 86.




21t

APPENDIX

Extract of Section 1. Deeds of Arrangements Act, 1914 {Eng).

1. (1} A deed of arrangement (Eng.) ro which this Act applies shall inclode any instru-
ment of the class hercinafier mentioned whether under seal or not—

{2} made by, for or in respect of the affairs of a debtor for the benefit of his creditors
generally ;

{b) made by, for or in respect of the affairs of a debtor who was insolvent at the date
of the execution of the instrument for the berpefit of any three or more of his
creditors : ’

otherwise than in pursuance of the law for the time being in force relating to bankruptey.

(2) The classes of instrument referred to are—
{a) an assignment of property ;

(b) a deed of or agreement for a composition ;
and in cases where creditors of the debtor obtain any control over his property or business-—

{c) a deed of inspectorship entered into for the purpose of carrying on or winding up
a business ;

(d} a letter of licence authorising the debtor or any other person to manage, carry
on, realise or dispose of a business with a view to the payment, of debts ; and

(e) any agreement or instrument entered into for the purpose of carrying on or winding
up the debtor’s business, or authorising the debtor or any other person to manage,
carry on, realise or dispose of the debtor’s business with a view to the payment
of hiz debts.
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CHAPTER 36
ARTICLES 2323

36.1. Article 23 levies duty on a conveyance. There are many other insiruments analogous
to conveyance, but we need not enumerate them here. As to instrument of release, we have
already discussed the position.?

362 In the discussion relating to section 27,2 we have referred to certain Siate amend-
ments which alier the basis of the charge vnder acticle 23 from the amount of the consideration
{which is the present basis), fo the value of the property. Such an amendment basically affects
the' rate of duty. We do not propose to consider the merits or demerits of such an amendment
having regard to the fact that the gquestion is one of pelicy, and no difficulties resulting from
complexity of law arise.

36.3. There s, in this Article, an exemption from duty in respect of assigrments of copyright
by eniry made under section 5 of the Copyright Act, 1847

It should be pointed out that the Copyright Act, 1847 was repealed by the Copyright Act,

1914 That Act bhas, in iis turn, been repealed by the Copyright Act, 1957, Both the  Act

Amendments a%
to conyright.

of 1914 and the Act of 1957% prohibit assignments of copyright by entry in the register, and
the exemption under article 23, in the form in which it appears, is obsolete,

There can be an assignment of a copyright in a differemt form, under the Copyright Act,
1957, section 18. However, section 19 of that Act is material, and provides as followst —

¥19, No assignment of the cepyright in any work shall be walid unless it is In writing
sipned by the aszignor, or by his duly authorizsed agent.”

This section correspends to the Act of 1914. First Schedule, section 5(2), Thvs, tha
assignment of a copyright must, under the present Act, be in writing, and signed by the assignor.

36.4. Reverting to the article in the Stamp Act, we may note that State Amendments of
article 23, while taking note of the fact that the Copyright Act of 1847 has been repealed, nm
on divergent lines, Briefly, the position is as follows ;—

{a} In Gujarat and Maharashtra, a reference to the Copyright Act of 1957 has been
substituted, in place of the reference to the Act of 1347. But adequate notice
does not seem to have heen taken of the details of the scheme in the Act of
1957.

{b) In Andhra Pradesh, Madhya Pradesh. Madras (now Tamil Nadu), Mysore and
Puniab, all assignments under section 18 of the 1957 Act have heen exempted.

{c¢) In LMtrar Pradesh, the exemption appears to be Fmited to assienments of copyright
in musical works by a resident in Tndia or first published in India,

{d) Tn Bihar, the exemption has been deleted with effect from 31st March, 1958,

36.5. Having taken note of the divergent approaches adopted bv State Legislatures, and
after a careful consideration of the merits, we have come to the conclusion that all assignments
of copyright ought to be exempted. The assignment of literary, musical or artistic works should
he treated differently from the transfer of other proper’y. We need not elaborate the reasons.

1. Ses discugsion ralating to section 2(100—"Conveyance”.
2. Yee discussion regarding section 27,

3. Saption 1B. Copyright Act, 1957,

4. Segtion 19, Convright Act. 1957,
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It will be enough to say that barring a few exceptions, artists and musicians must assign their
copyright if they are to eke out their living [t is then only that they can put their products
before the public. [t is hardly proper to treat the sale of a house and an assignment of a
copyright on an equal footing.

36.5A. Deletion of the exemption should, in our view, be regarded as a retrograde step.
Mor is it proper lo restrict the exemption to assignments of musical works. Creative activity,
whatever be the medium, ought to be treated on a special footing. There is no reason why only

musical works should be granted protection, and not paintings or sculptures or literary works
or choreography. _

The primaty reason for which the law has, in the field of stamp duties, made a distinction
between material property and whap is conveniently described as intellectmal property, would
appear to be that the latter represents man’s journey into spheres bordering on the region of
the spirit. To nourish that laudeble endcavour ought to be an object of the law, 'This is not
*o say that if profit is made out of the pursuit of such activity, such profits should never be taxed.

The point to be made is that in the context of the stamp law, the assignment should not be
subjected to tax.

Another aspect also ought not to be overlooked. In the case of Interngiional News Service,
Branceis J. observed :— .
“The general rule is that the noblest of human production, knowledge, truth ascer-

tained, concepticn and ideas become, after valunmtary communication to others,
free as the air to common yse.”

Freedom from taxation places the work of art at the disposal of many more persens than
would be passible if thers were no exemption.

36.6. We, therefore, recommend that the present exemption should be retained, after sub-
stitating a reference to sections 18-19, Copyright Act, 1957 (which deal with assignments),
in place of the reference to assignment under section 5 of the Copyright Act, 1347,

We may mention that the suggested amendment has been favoured by most of the replies
to our Questionnaire.®

36.6A. Article 24 levies duty on a copy or extract certified to be a true copy or extract by
or by arder of “any public officer” and not chargeable with court-fee. The article applies to all
copies certified to be true copies by public officers, whether the original was or was not chargeable
with stamp duty. The duty is eight annas if the original was not chargeable with duty or if the
duty on the original does not exceed one rupee. In other cases, the duty is one ropee. Tt should be
noted that the article applies also to copies of documents which do pot create rights® or liabilities

36.7. There are two exemptions. Their details are not material for the comments that
we are going to make on the article. But we may note that. Exemption (b) under the article
exempts, from duty, copies of registers of births and deaths,—which are all documents which

do oot create a right or liability. This exemption itself shows that in other respects the article
i wide, as stated ahove.

36.8. We shall first dispese of a minor point. We may point out that with refersnce to
the expression “public officer”, which is used in the article but not defined in the Act, the
absence of a definition was regretted by Edge C.J.5 who observed—

“....a fiscal Act, which imposes the payment of duty on the subject, cught to contain
definitions of all terms which have to be considersd in apply the Act ond which
are riot accepted as well recognised terms of universal epplication.”

. International News Service v. Associated Press, (1918) 248 U8, 215, 25. '“
2. Question 87 {Article 23).

3. Sactlon 2(24), dehnitlon of “instrument™ finclusive defipition),
© 4 Para 36.8, supra.

5. Refursuce, (1897} 11.R. 19 All. 293, 294,
24 M of Law/77—28

right to be
s cna
special footing.
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He pointed out (by way of example), that under the Indian Penal Code,! appatently, the
Secretary of a Municipal Board would be a “public servant”™ but he would not be a “public
officer™ according to the term as defined in the Code of Civil Procedure.? Referring to sections 74,
76 and 73 of the Indian Evidence Act, 1872, he held that the record of the proceedings of a
Municipal Board i3 a “public document” and the officer who is authorised by the ordinary course
of his official duties to give copies of public documents, is, for these purposes, a “public
Officer”. Hence, a copy of an order passed by a Municipal Board on a petition presented to it,
certified as a trine copy by the Secrctary to the Board, came within article 24, and required
to be stamped.

This particular difficulty will not survive if our recommendation to insert a definition of
“public officer” is accepted,

36.9. It may, incidentally, he noted that in England, the entries in the Schedule to the Stamp
Act, 1891 relating to copies and extracts were repealed in 19492

26.10. In one respect, it is still desirable to define the scope of the article more precisely
than at present, Certified copies of public documents are issued under section 76. Evidence
Act, and that is the principal provision of significance for the purposes of article 24, We,
therefore, recommend that gfter the words “public officer”, the words and figures “under section 76
of the Indian Evidence Act, 1872" should be added in this article; the Stamp Act will then be

brought into harmony with the Evidence Act.

We are separately recommending the Insertion* of a definition of “pnblic officer”, but an
amendment is also needed in article 24, as supgested above.

36.11. Another peint relevant to this article raises cerfain issues of substance. At present,
duty is leviable on a certified copy or exfract given by a pubfic officer, even if the original was
not chargeable with duty, by virtue of article 24(i). The rationale of charging duty on such
copies is not readily understandable. No doubt, taxing provisions are meant o collect revenue,
and one cannot always find their rationale. But, in this case, the provision obviously causes
hardship and irconvenience. ¥f, for example, a student seeking admission to a college pets
copies of his academic diplomas certified by a public officer, the copies so certified would hecome
chargeable with stamp duty on a literal reading of the article. Again, where copies of miscellane-
ous correspondence in a pending case are certified. each of them becomes chargeable, thus
making their use in a proposed litigation costly. Even copies issued for private use, or for
private record, become chargeable. This causes considerable hardship. We are of the view
that this is a sitpation where the considerations of revenue should yield to those of convenience,
and there should be no duty on a copy if the original is not chargeable.

36.12. In the light of the above discussion, we recommend that the charging portion in
article 24ti) and (i) should be revised, so as ro read as follows :— )

(i) if the orlginal was chargeahle with a duty not exceeding one rupee,
Fitty
_paise.

(i} if the original was chargeable with a duty exceeding one rupee.
' ) - One

rupes.

Exemption

(ay if the origingl was not chargeable with duly.
(Other Exemptions as at present, affer suitable re-lettering).

1. Section 21, Indlan Penal Code.

2. Section 2(17), Code of Civil Proccdure, 1882, ’

3. The Finance Act, 1949, sections 35 and 52(1), and Right Schadule, Part Y, emiry 12, and Elevenih Schedule;
Monros, Stamp Duties (1964), page 261, 262,

4, See discussion as to section 2, definition of “public officer’ (new),
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We may mention that the suggested amendment has been favoured by most of the replies
o our Questionnaire.!

36.13. Article 25 deals with the counterpart or duplicate of an instrument. This is of
particular importance to leases. A leasc is generally prepared in two identical forms, called
the lease and the counterpart respectively. The lease is executed by the lessor alone, and the
counterpart is executed by the lessee alone, then, the lease and the counterpart are exchanged.
Sometimes, the lease is in duplicate. The counterpart or duplicate is chargeable with duty if
the original is chargeable with duty. Where the proper duty has not been paid on the original,
the intention of the law is that the counterpart itself should bear duty.

Where article 25 apphies, the counterpart which is stamped under the article would not be
admitted in evidence, unless the original is produced to show that it was duly stamped or
the Collector certifies® the duty paid on the original.

In this article, the exemption relating to the counterpart of a lease granted to a cultivator
which is itself exempt from duty? is, strictly speaking, redundant, because the Article itself
would apply only if the original is chargeable with duty. However, the exemption is harmless,
and need not be disturbed.

1. Question 83 {Article 24).
2. Section 16,
1, Article 35, Bxemnption {a). as to leases to cultivators.

Ariicle 25—
Counterpatt ot
Duplicaic.
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CHAPTER 37
ARTICLES 26—29

37.1. Article 26 levies duty on a customs-bond. It needs no change.
37.2 Article 27 levies doty on debentures. It needs no change.

37.3. Article 28 (Delivery order in respect of goods) refers to the “instrument being Signed
by or on behalf of the owner of such goods” ........... Obviously, in this article, the instrument
described as “signed” is one “executed”, for the purpese of section 3. It would be dJesirable
to substitute the word “executed” for the word *'signed”, in this article. We recommend that
the acticle should be so amended. We may note that such an amendment has been favoured

by almost all the replies to our Questionnaire.?

37.4. Article 29 levies a duty of cne rupee on an insttument of divorce, that is 10 say,
any instrument by which any person cffects the dissolution of his marriage. Of course, so far
as the law of domestic relations is concerned, such instruments can have legal effect only in
cases where extra-judicial divorce is permitted by law and the scope for the application of

the article is, thus, limited. The article needs no change.

1. Question 0.
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CHAPTER 38 '

ARTICLE 30
38.1. Avticle 39 levies duty on entry as an Advocate in the following terms : quuﬁ;n_
Description of Tnstrument T F:!;;uus_;é;n;-;:iﬁ;; .

30. ENTRY AS %N ADY OCATE \'AKIL OR ATIORNEY GN TI-IE RDLL
. OF ANY HIGH COURT UNDER the Tndian Bar Couucils Act, 1926, or
in exercise of powers conferred by Letters Patent or by the Legal Practitionens

Act, 1884—

(a) inthe case of an advoeate or Yakil . . . . . . Five hundred rupees.

fb} in the case of an attoraey . . . . . . . . . Two hundred and fifty rupees.
Exempiion ’

Entry of an advocate, vakil or attoeney on the roll of any High Courl when
ke has previously been enrolfed in a HJgh Court.

B2AL It should at thc outset, be pomted out that the artmle has become obsulete with pogition under
the comting into force of the Advocates Act, 1961, which has practically superscded® the various Advocates Act
enaciments relating to advocates referred to in the article——that is to say, the Bar Councils 1961

Act, and the Legal Practitioners Act. Even as regards attorneys, recent amendment abolished

the system.

A certificate of enrolment as Advocale is now issued under section 22 of the Advecates
Act,? which reads——

“22. There shall be issued a certificate of enrolment, in the prescribed form—

(i) by the State Bar Council to every person whose name is entered in the roll
of advecates maintained by it under this Act ; and

(ii) by the Bar Council of India, to every person whose name is entered in the
common roll without his name having already been entered in any State roll.”

Under the same Act,? an enrolment fee of two hundred and fifty rupees is to be paid to
the State Bar Council, before enrolment as an advocate. Section 20 of the Act provides for
a common 1oll, and section 46 provides for the payment of a part of the enrolment fees to the
Bar Council of India by all State Bar Councils.

After the pessing of this Act, the article in the Stamp Act has become practically oug of
d-awl

38.3. Taking note of the passing of the Advocates Act. 1961, many States have dealt State
with the Stamp duty in this respect by specific provisions, Amendments.

Below, an attempt has been made to summarise the position with regard to the levy of
Stamp duty for enrolment as an advocate under the various stamp laws vis-a-vis the Advocates

Act, 1961.

(1} In the following States, the duty under the stamp law has been specifically repealed/
omifted. .nd only the fee under the Advocates Act, 1961, is now payable :

fa) Madhya Pradesh-—Article 30, relating to entry as advocates etc, on the rofl
of any High Court, has been omitted by Madhya Pradesh Act 11 of 1962,
1. See section 22, Advocates Act, 1961,

2, Section 22, Advocates Act, 1961,
3. Sectlon 24(1)(F), Advocates Act, 1961,
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(b) Maharashtra—Article 31 of the Bombay Stamp Aci, 1958, relating to entry
as advocates eic,, has been deleted by Maharashtra Act 10 of 1963,

(2) 1o the following States, the duty under the Stamp law continues to be leviable and
the Stamp Act has been specifically amended after the passing of the Advocates Act. The fee
under the Advocates Act, 1961, is also chargeable :

(2} Andhra Pradesh—Article 26 (substituted by AP, Act 26 of 1965) levies, for
entry as adwvocaie in conformity with the Advocates Act, 1961, a Stamp
duty of Rs. 250/-.

(E) Mpysore—Arlicle 17 (new) of the Mysore Stamp Act, 1957 as amended by
entry as advocate in conformity with the Advocates Act, 1961, a  stamp
Mysore Act 29 of 1962, levies on certificate of enrclment in the roll of advocates
under the Advocates Act, 1961, a duty of Rs, 2350/-.

{c) Uttur Pradeshi~—Article 30 of Schedule IR, inserted by UP. Act 28 of 1952,
as substituted by Act 25 of 1962, levies, on cntry as an advocale on the State roll
under the Advocates Act, 1961, a stamp duty of Rs. 500/-,

(3) In some States (Bihar, Gujarat, Haryana, Kerala, Punjab and West Bengal)*, the pro-
vision as to duty on entry as advocate under the various Siamp Acts, in the form prior to the
Advocates Act, 1961, has not been specifically revised or repealed®,

Recommendation 38.4 Having carefully considered the position resulting from the Advocates Act, 1961, and
to Selete after giving due thought to the State Amendments, we have come to the conclusior that the article

in the Stamp Ac( relating to eatry as advocate should be deleted. In our view, it is not proper to
continue the stamp duty after the impositioh of the fee mentioned above by the Advocates
Act.

1. The enumeration is oot intended to be exhaustive,
2. See Krivhoamurthy, Indian Stamps Law (3rd ed.) pages 458, 830, 732,



CHAPTER 3%
ARTICLES 31—34

291, Article 31 levies s‘amp duty on an instrument of exchange of property. No changes
are nreeded in this article,

39.2. Articlc 32 levies stamp duty on an instrument of further charge. It needs no change.

39.3. Article 33 levies duty on an instrument of gift, not being a scttlement, will or transfer.
We have no comments on this article.

39.4. Arficle 34 levies duty on an indemnity bond. The duty is the same as on @ securiiy
bond {Article 57Y. It may be noted that the duty on a security bond is lower than that on a bond
in general. Bonds in peneral are chargeable with duty ad valorem without any maximum (Article
15}, while security bonds (and consequentially, indemnity bonds) are subject to a2 maximum.

The article applicable ta bonds in general—Article 15—applies only to a “bond” as defined
in zection 2(15), not heing a dehenture (Mo, 27) and not being otherwise provided for by
“he Stamp Act or by the Court-fee Act. Since, in respect on an indemnity bond or a security
bond, provision bas been made in article 34 and 57, the duty on these bonds would be payable
w1 accordance with those articles, and not in accordance with article 15,

39.5. Article 34 does not defive an indemnity bond. The Indian Contract Act defines a
“contract of indemnity”! as follows :—

“124, A contract by which one party promises to save the other from loss caused
to him by the conduct of the promisor himselt, or by the conduct of any other person,
is called a coafract of indemnity,”

In general, this definition is utilised by the Courts in interpreting the Stamp Act also.?

39.6 While article 34 does not require any amendment, a few points arising out of the case
law may be briefly referred to.

It has been emphasised® by the Bombay High Court that the article applies only when the
contract of indemnity is in the form of a bond. An indemnity nofe passed by a consignee to the
Railway company, In respect of goods for which the railway receipt was lost, was, therefores, held
to be chargeable only as an agreement* and not ag an indemnity bond.

Then, there is an Allahabad case® relating to an agreement by a company for compensation
to be paid to the Managing agent, on the heppening of one of the cvents specified thercin. This
provision for compensation was a term of the Managing Agency Agreement. Tt was held that
the term could not be treated as a separate contract of indemnity, as there was no separate con-
sideration for jt. The provision for compensation was not a distinct matter, but was part and
parcel of the agreement as a whole, and it was not, therefore, liable to duty as an indemnity bond,
The egreement was zn crdinary service agreement, chargeable with stamp duty as an agreement,
and was not a hond.

39.7. The cases discussed above illustrate the application of the article. They do not, how-
ever, call for an amendment of the arncle

1. Section 124, Indian Contract Act,

2. Hindustan Sugar Milfs v. Stafe of UP., ALR 1972 All. 3{SR.).

3. Refererce from the Chief Commivsioner of Central Pravinees, 11.R. 5 Bom, 478 [F B).
4, Article 3

5 Dnre .D.P:aﬁpur Sugar Milfs, ALR_ 1956 AlL 25 (Special Bench).
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CHAPTER 40
ARTICLE 35

40.1. Article 35 levies duty on x lease, including an under-lease or sub-lease and any agree-
ment fa let or sub-let. The duty varies according to the nature of the consideration for the lease,
We shafl deal with this aspect later, in detail. The duty also varies according to the duration of
the lease. The amount of duty is Tinked up either with the duty on a bond, or with the duty on a
<Onveyance,

Under the proviso to the article, where an agreement to lease is stamped with a duty as on

-4 lease, the duty om the subsequent lease is not to exceed eight annas. The exemption to the

article cxempts certain leases cxecyted in the case of a cultivator and for the purpose of caltiva-
tion.

40.2. As already stated, the article ako levies a duty on a sub-lease, and uvnder-lease, and
on agreement to let or sub-fet. Ordinarily, the expression “sub-lease™ is understood as denoting
a lease granted by the lessee who femains liable to the lessor, The expression “under-lease™ is
wsually understood® as indicating o lcase by a lessee for a petiod less than the residue of the
ferm.,

As regards agreement to let or sub-et, it should be noted that, with reference to the
Registration Act, it is now well-settled that only an agreement which creates a present demise is
compulsory registrable as a lease, We shall revert to this point later.2

40.3. The word “fine” used in clauses (b) and {¢) of the article does not mean any pecu-
niary penalty, but appears to be intended (o denote the amount paid by the lessee on entry
or the fee paid for remewal of the lease. This appeats to be the sence in which it is used in
England. Since this word is not intellipible to the layman, we recommend that the word “fine”
should be explained by a suitable Explanation.® We may note that such an amendment has heen
approved, in substance, by most repliest to our Questionnaire. :

We may state that in Fopland the Law of Property Act provides shat “Fine” includes pre-
mium or fore-gift, and any pavment, consideration or benefit in the pature of a fine, premium or
fore-gift.? Again, under General Rate Act? “fine” means fine, premium, or fore-gift, or other
pevment or consideration in the natare thergof,

1t has been held? thay the “fitness” referred to in Schedule A, No. 11, r. 4, of the Income Tax
Act, 1018 (8 and 2 Geo. 5, C. 40) are indistinguishable from premium, and are money payments

in consideration of a demise,

40.4, The scheme of the article, in one of its aspecis, deserves somewhat detailed exami-
nation. The article is divided into three clamses—(a)}, (b). (c)—=and the mode of calcufation of
the duty varies according to the clanses under which the instrument of lease falls, Clause (a)
applies where, by the lease, “the rent is fixed and no premium ix paid or delivered”, Clsuse (b)
applies where the lease is granted “for a fine or premium or for money advanced amd when.no
rent in reserved”. Clause (c) applies where the lease is granted, again, ‘Yor a fine or premiom
for money advanced in addirion the rent reserved”.

1. Mazley and Whiteley, Law Dictionary (1970}, page 372,
2. Para 40. 11, infro.

3. Explanation to be added.

4, Q. 92,

5. Law of Property Act, 1925, section 20501 xxiif),

6. General Rate Act, 1967, section 36.

7. Utting (B. G) and Co. v. Hughey, (1930 2 KRB, 2.
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40.5. Broadly, the scheme is hased on the principle that where the consideration for the
lease is “rent” ie, a sum to be calculated on the basis of a period—then clause (a) should
apply ; where the consideration is wnor e periodical payment as above  but a lnmp
sum, clause (b) should apply; and where the leasc partakes of the character of both, clause
{¢) should apply.

40.6. Some difflculty, howevcr, is created by the discrepancy in wording between the
vatidas clauses. While the phrase uwsed in clause (a) is “rent is fixed”, the wording used in
¢lauses (b) and (c} is “rent . . .reserved”. The two expressions not being identical, an obscurity
arises. It often happens in practice that while the lease provides for 2 monthly or anmual rent,
& substantial part of the rent is pald by the lessee in advance, in order to comply with the
demand which the lessor might have made at the time of the negotiations for the lease. Now, the
question that falls to be determined is whether such a case comes within (a) of article 35—
“remt” is fixed,—or whether it falls under clause (b) or clause (c)—“advance of money”, It
may also be noted that clause {b) applics only where “no rent is reserved”.

40.7. The reported cases on the subject reveal a conflict of views between the Bombay High
Court and the Punjab High Court. Although the Punjab case (to be presenfly referred to)
seeks to distinguish the earlier Bombay judgment, it would, with due respect, appear that the
lwo judgments cannot be really reconciled.

In the Bombay case,® a certain amount was paid to the lessor in respect of a lease before
the execution of the lease, The Tease was executed on 9th December, 1949. The lessor demis-
ed onte the lessee for a period of five years the salt pans and land known as Hormuzed Salt
Pans near Vadala Station in Dadar Taluka. In respect of this lease, two amounts were paid :
Rs. 33,000 on 2-11-1945, and Rs. 22,000 on 24-6-1948, and the question that arose was
whether this lease fell under Acticle 35(a)(iii), or whether it fell under Article 35{b). In
order to determine that question, the Court had to decide whether these two amounts paid
constituted “rent reserved”, or whether they constituted a “fine or premium or money advanced”.
If they constituted *“‘rent reserved”, they were outside clause (b)}.

There was no covenant to pay the tent, but there was an appropriation of the amount
actually paid towards rent, which was stated as being for certain fixed amounts spread over the
period of the lease,

It was held that there was no “reservation of rent”, but that whatever was paid in advance
was “money advanced” within the meaning of clause (b), and the instrument taxable accordingly.
If the lessee pays the amount in respect of the rent prior fo the Hability arising under the lease,
the payment is nothing more than an advance paid by the lessee to the lessor. This was the
rezsoning of the Bombay High Court, which pointed out that a proper case of “rent reserved”
conld anly mean rent in respect of which shere is o convenant on the part of the lessee to pay
the amount mentioned. 1f there is no convenant as there could be none because the amount had
alrendy been paid—then there is no “reservation of rent”.

 40.8. In the Punjab case? the lease wag for a term of five years from the date of occupation.
the monthly rent being Rs. 700,

Clause 1 of the lease deed was as follows :

"Provided always and it is hereby mutually agreed as follows :
{1) A sum of Rs. 25500 shall be paid to the lessor on the date of occupancy, as
advance rental for the first 36 months from the date of occupancy at the rate
above mentioned, namely, Rs. 700 per month.”

The question to be considered was whether the case fell under classe (a) or clause gc)
of acticle 35.

1. It ve Chief Conrrolling Revenue Amthority, A.LR. 1952 Bombay 285 (Chagla C.J. and Gajendragadkar, 1.).
2. Unlon of India v. Calftex Lid,, AR, 1966 Purjab 488 (F.B.).
24 M of Luw/77-=29,
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It was held that the sum of rupees 25,000 and odd, which was agreed to be paid to the
Iessor on the date of occupancy as advance rental for 36 months, was rent; and merely because
the rent was paid in advance under a covenant, its character did not change. The Bombay case
was distingnished on iwo grounds, first, that in that case the payment by the lessee was prior
fo the Tiability for rent arising, and, secondly, that the Bombay High Court was concerned with
clause (b), which does not contain the words “in addition to rent reserved™—words which occur
in clause (c}). In the Punjab case, the lessee was required to pay the amount as rent for 36
months, and the lizbility was, therefore, to pay rent, and not the money advanced in additfon fo
rent reserved. -

40.9. Even assuming that the situation in the Punjab case can be distinguished from the
situation in the Bombay case, there is, in our opinion, scope for re-defining the various cate-
pories in a neater form. FEssentially, the question is this—where an amocunt is paid in advance, -
not as premium but as the sum total of the periodical payments of rent, attributablz to a pant
to the period of the lease, should it be treated as a case of rent reserved cor as a case of “money
advanced”? On this hasic guestion, the two judgments show a conflict of appreach.

40.10. It would appear that on the language of the article, there is much to be said for
the Bombay view, since clauses (b) and (¢} use the word “reserved”. However, so far as
the question what ought fo Ee the Iaw is concerned, in our view, the law will be simpler if the
case where the rent is paid in advance is also treated as falling within clause (a), because, essen-
tially, what the lessee pays is “‘rent”. The lessce, instead of paying the rent during eccupation, '
pays it at the initial stage. Though the lessor gets it in lomp, the case is distinct from “premium”,
because, unlike premium, the rent apportioned period-wise. If this suggestion is accepted, the
object could be achieved by replacing the word “reserved” by the word “fixed”, in clauses
(b) and {c), on the lines of clause (a). This will remove the disharmony between clauze (a) on
the one hand and clawses (b) and {c) on the other hand and will eliminate the possibility of
the view being taken that where the amount is paid in advance, theugh i is apportionable, it
cgases to be rent.

40.11, There is anather point requiring consideration with reference to this article.  While
‘lease’, as defined in section 2, does not caver an agreement of lease, Article 35 makes an
agreement of lease charpezble as a lease, hy an express inclusive provision, What, then, is
the precise scope of the article in relation to an “agreement”? Does article 35 cover every
such agreement, or is it 1o receive a narow construction ? The question came up recently -
before the Delhi High Court.! The premises in dispute were held by the plaintiff in the suit
as a tenani from the defendont. By an agreement entered into between the parties, it was
provided that the defendant (landlord) would set up, in place of the premises, a multi-storeyed
building on the side, and in consideration of the plaintiff delivering vacant possession of the
Ieased premises to the defendant, the defendant weould give to the plaintilf a flat on the ninth
floor (with certain specified dimiensions), in the multi-storeyed building, on terms and c:cnmjit'u:n:us»J
set out in the apreement. In case the werk on the proposed multi-stercved building was not
commenced before a cartain date, the defendant would hand over to the plaintiff vacant posses- -
sion of the premises on the same terms and conditions on which it had hitherto heen held by
the pleintiff. It was further provided that the agreement shall be valid for a period of 10
years from the date on which the flat in the proposed multi-storeyed building was handed over
to the plaintiff. : '

40.12, Pursuant to this apreement, the plaintiff delivered vacent posssssion of the premises
to the defendant, but the defendant did not pursue the project for constructing the mudti-storeyed
building. The plaintiff filed the precent suit for enforcement of the agrcement and return of
the premises. The defendant took the plea that the agreement was inadinissiblz ia eviklence
because, being a lease, it was insufficiently stamped. The agreement was on a paper of Rs. 2,
The lower court rejected this contention of the plainiiff, and the filed the present revision before
the High Court. -~ :

1. Mrs. Birender Amavjit Singh v, General Marketing & Mje. Co. Lid.. Calentte, ALR. 1976 Delhi 13, 16, para 5
(H. L. Anand, J.).
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The High Court held that the agreement could not be said o be either a lease or an
egreement to jease and was not, therefore, liable to be stamped under Article 35, In the
opinion of the High Court, in order to be treated as a lease, an agreement must satisfy the test
of immediate and preseat demise in respect of the property coversd by it, and an agreemant
to fease was no exception to this rule. Reference was made on this poimt to e two ceses
mentioned in the footnotes.!-2

Further, the right conferred by this decument on the respondent was contingent on a
nomber of itaponderables, and, ai best, would be a right to ask for a lease of the flat after
ene comes into existence,

In our view, the interpretation placed in this case on the scope of the expression “agree-
ment of lease™ is, with respect, sound, and it should be codified in order to indicare the true
scope of the article. We may note that independently of this judgment of the Delhi High
Court, & Bar Council® has suggested to us that the scope of Article 35 should be se confined,
The object could be achieved by inserting an Explanation that an agreement shall not be charge-
able as a lease unless there iz an immediate and presen; demise. We recommend that the
article should be so amended. What we have stated above is the gist of the provision that
we would like fo be inserted.

1. Hemanta Kumari Devi v, Midnapur Zamindari Co. Led., A LR. 1919 P.C. 79, 80, 81,

2. Triveni Baiv. Smy. Lila Rgi, ALR, 1959 5.C. 6X0.
3. Suggestion of the Andhra Pradesh Bar Council (8. No. §1),
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CHAPTER 41
ARTICLES 36—45

41.1. Article 36 levies a duly on a letter of allotment of shares, and needs no change.

41.2, Article 47 levies 2 duty on a letter of credit, and needs no change. Certain points
relating to lerters of credit have been discussed while dealing with the delnition of *bill of
exchange payable on demand”.

41.3. Article 38 lcvies a duty on a letter of licence. Certaln points relevant to 1his article
have been discussed earlier under “Composition™ The article itself needs no change.

41.4, Articlke 39 levies duty on a Memorandum of Association > a Company. The duty
is Efteen rupees if the Meractandum is accompanied by articles of asseciation under section 37
of the Indian Companies Act, 1882, The duty is forty rupees, if it is not so accompanied.
The exemption exempts a “Memorandum of any association not formed for profit and registered
under section 26 of the Indian Companics Act, 18327 '

We recommend substitution of reference to the relevant sections® of the Companies Act,
1956, in this article.

415, Article 40 levies duty on a mortgage-deed, not being an agreement relaling to deposit
of title-deeds, pawn or pledge (No. 6), Bottomry Bond (No. 16), Mortgage of a erop (No.
41), Respondentia Bond (No. 56), or Security Bond (No. 57). Under clause {a), the duaty
is tinked up with the Juty on a conveyance where possession of the property or any part of
the property comprised in such a deed is given by the mortgagor or agreed to be given.

When possession is not given or agreed to be given as aforesaid, the duty is linked up
with the duty on a bond. This is provided in clause (b).

However, when the mortgage deed constitutes a collateral or auxiliary or additional or
substituted security, or is executed by way of further assurance for the above-mentioned purpose,
and the principa! or primary security is duly stamped, the stamp duty is levied at a much
lesser rate, under clause (c).

Under an Explanation below the article, 2 mortgagor who gives to the mortgagee a power-
of-attorney 1o collect rents or a lease of the property mortgaged or part thereof, is deemed to
give possession within the meaning of the article.

41.6. There are two exemptions below the article, which exempt from duty—
(1) instruments, executed by persons taking advances under the Land Improvement

Loans Act, 1§83, or the Agriculturists’ Loans Act, 1884, or by their sureties
as security for the repayment of such advances ; -

(2) a letter of hypothecation accompanying 2 bill of exchange.

The second exemption relating to a letter of hypothecation should now be transferred to
article 6, in view of the smendment proposed in article 6 (pawn or pledge)_, whate we have
recommended that that article should be applied to instruments of hypothecation also.

41.7. Article 41 levies duty on the morigage of a crop, including any instrument evidencing
an agreement to sccure the repayment of a loan made upon any mertgage of a crop, whether the
crop is or is not in existence at the time of the mortgage. It needs no change.

1. See discussion as to section 2(12)(c)—"13u_1 of exchmnge payable on demand™.
2. See discussion ss to article 22—composition—deed,
3. Sections 26 and 28, Companies Act, 1956,
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41.8. Article 42 levies duty on certain notarial acts. In doing so, it refers to the “instru- Article 42—
ment........ made or signed by a Notary public in the execution of the duties of his office. ., Roim e,

We recommend that in this Article, for the words “made or signed”, the word “executed”
should be substituted, in order to maintain harmony with the language of the charging section
(section 3). The legislature perhaps avoided the word “executed” in the present acticle for
reasons of euphony-- thinking :hat the word “execution™ which follows later, would then jar on
the ears. If so, that word could be replaced by the word “performance”. Incidentally, it may be
€tated that in India, notaries are appointed under the Notaries Act, 1952,

41.9. Acticle 43 Ieries duty on a note or memorandum by a broker or agent to his princi- Article 43—
pal, intimating the purchase or sale on account of the principal— Note oryed

a broker.
{2) of uny goods exceeding in value {wenty rupees ;

(b) of any stock or marketable secusity exceeding in value twenty rupees.

We recommend that the amount “twenty rupess™ should now be increased to one hundred
rupees, having regard to the fall in the purchasing power of the rypee.!

41.10. Article 44 levies duty on a note of protest by the master of a ship. The “protest” Afticke 44,
made by the master is chargeable separately’—Article S1, Article 44 deals with the note made
of such protest. The “note™ is usually made by a notary public, or by a consular officer.?

In England, a “protest” is a declaration made by the master when damage has been caused
to a ship or her cargo, made before a notary or British Consul at the first port of call.t The
object of the protest is to record promptly, in an authentic form, the circumstances in which
loss or damage ocourred o as to exonerate the -master or his crew from blame.

41.11. Tn England, a protest is not obligatory, but, in many countries abroad, the SWEATING g of protests.
of protest is a condition precedent to the establishment of legal rights.® When a claim for
marine insurance is made, the practice is to “exhibit” the protest.®

Protests are not teceivable in evidence in English Courts, although they may bs used in
cross-examination.”-%-9 -

Explaining the importance of protests, Dr. Lushington observed—

“Protests are important for this purpose, and this only to state the damage which bas
occurred, and that it has teken place, for the sake of supporting a claim against
the under-writers ; not that the owner of the ship would be debarred from claim-
ing against the under-writers, but, of course, unless it is stated-in the protest,
suspicion arises that the damage did not oceur.”0

41.12. The object of requiring the protest to be “noted” by a notary public is that his No change
office j8 universally recognised not only in the Courts of this country, but also in those of every needed.
civilized nation. By the law of nations, he has credit everywhere.s

We have no changes to recommend in this ardicle,

1. Campare discussion as ta article 53, Receipt, Infra.
2. Ses articls 51,
3. Dover, Handbook to Marloe Insurance {1957), page 548,
4, Halsbury, 3rd Edn., Vol. 35, page 133,
5. Dover, Handbook to Marine Insnrance (1957), page 548.
6. Dover, Handbook to Marine Insurance (1957), page 567,
7. (8} R.¥. Serivener Co., (1830)1 B & C;
() Brown v. Thormton, (1537 6 Ad & Bl 185,
8. Halhury, 3rd Edn,, Vol. 35, page 134,
9. Abbot on Shipping, 13th Edn.,, page 547, citad in Bouvier, Law Dktionaty (1914), page 2757,
10, The Santa Anna, (32 L1, PM.A., page 200) {per Dr. Lushington}, -
11, Huackeon v, Warringion, (1802) £ Ves. 823, {per Lord Eldon, 1..C.).
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41.13, Article 45 levies duty on an instrumeat of partition as defined by section 2{15).

41.14. A Bar Council has made a suggestion® that even an instrument recording the terms of

@ past transaction should be taxed as a partition. We have given due consideration to the

suggestion, but are unable to accept it. Such a provision, if inserted, is bound to cause harassment
in & very large number of cases. It may, for e¢xample, take in even casual correspondence in
which a partition is referred to.  An instrument which falls short of the creation of a separate
statng, ought not to be regarded as & partition, merely because it “records” a partition that
taok place in the past. To do so is to disregard she distinction between a vestitive fact and
a mere piece of evidence, The legal effect—and therefore the economic value--of the twa

differ.
In the result, ne change is needed in article 45,

3 Al:;dhra Pradcéh_ Bar &:mcﬂ.



CHAPTER 42
ARTICLE 46

42.1. Article 46 levies duty on an instrument of partnership.

42.2. In the law of partmership a question which is often debated is whether there can
be a partnership between two firms. In the Partnership Act a pactnership is described in
terms of relationship between “persons”., According to the definition of “person™ in section
3(42), Gerneral Clauses Act, a firm is not regarded as a person for the purposes of that Act.?
dence, a firm as such iy not entitled to enter into partnership with another firm, or with a
Hindu wndivided family or with an individual® 1t has been observed® that “the real parinership
is constituted not belween the individual and the firm, but between the individual ang the
aggregate of the persons who congtitute the firm”.

On this point, o change is considered necessary.

42.3. The Supremc Court has, in Dulichand’s cofe-® traced the history of the law of
partnership in India, which is bascd on the English law and mercantile usages relating 16 a
firm. Under the English common law, & firm, not being a Iegal entity, could not sue or be sued
in the firm name, or sue or be sucd by s own partner, for cne cannot sure oneself. Later on,
this rigid law of procedure, however, gave way to considerations of commercial convenienve,
and the law permitted a firm sue or be sped in the firm name, as if it were a corporate
body.® .. the absence of such special orovisions, the general cule thar a firm is not a legal

entity operates,

42.4. The sezcond guestion undet this article coneerns conveyances,  Question: sometimes
arise whether an instfument is a convevance or a partnership deed. In one case,” the Madras
High Court has dealt with the difference between a partnership deed and a conveyance.* In
that case, the partics to a protracted partition suit, in which the assets of a trading joint Hindu
family were invoived, exccuted an instrument styled as a “partnership Jeed™ By virtue of the
decree in the suil, one of the parties to the litigation agreed to take over the assets vn payment
of a certain amount ia court, and kose asscts were declared ag properties of the parinership firm.
The court Teld that this instriment was not a “conveyance”, but was a deed of partnerzhip,
and, therefore, there was no presumption that the partner “sold™ his property to the partnership
came into cxistence under the document.

There were no words which capressly or by implication amounted (o a namsfer of lnerest
as between the partner who threw his property in the partnership and the rest of the partners,
and, therefore, there was no presumption that the partner “sold™ his propery to the partnership
firm. The document was beid to be an instrument of partnership,

42.5. Of course, the case does not call for an amendment of the law, since the question
is onme of applying the legal principle, which appears to be this—that a conveyance tranbfcrs
asscts from one person to another, while a par’rnershlp pools them together,

1. (a) Basomnii v, Babi.r La! A I R. I93l AI] ”3.
{b) Inre Messos Jai Dayal, ALR. 1933 AllL 77
2. Dulichand v. i. F. Commissioner, ALR. 1956 5.C. 354, 358, para 15.
3. Chhotalal Devichand v. T. T. Commissioner, ALR. 1959 Bom. 152, 154 (per Chaglﬂ CJl)
4. Dulichand v. 1. T. Conmnissioner, {1956) A.LR. 5.C, 334, followed in A TR, 1967 Mad. 448, 451, para 5 {D.B.),
5. See also Bhagwanji v. Alembic Chemtival Works. ALR. 1948 P.C, 100,
6. Cf. order 30, Rule 9, Cade of Civil Procedure, 1308,
7. State v. Chidombaram, A LR, 1970 Mad. 5.
8. Arthele 23,
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42.6. It may be noted that at present, under article 46, an ivstrumeny of partnership
is charpeable with a duty of two rupees cight ammas if the capital of the partnership does not
excead rupees five hundred, and with ten rupees in amy other case. A partnership between
firms, if it does not fall under article 46 because of the stricter view taken in the law of
partnership. would fall solely under “agreemeat” [article 5, clamse {c)}], for which the duty
is eight annas. Of course, it is not our dircct object to impose a higher duty as such on instru-
ments of partnership. The principal object is to take nolc of business reatity, for the lmited
purpese of the stamp law, and to state the position clearly so as 1o avoid controversies.

42,7, Article 46 therefore needs ne change.



CHAPTER 43
ARTICLE 47—POLICIES OF MARINE INSURANCE

43.1. Article 47 levies duty on policies of insurance. Introductory.

The duty varies according to the nature of the policy, the ariicle having been divided into
different divisions—A.B.C. and so on—for the purpose. We shall discuss only those portons
of the article which require consideration having regard to the need for amendment in the
particular portions or suggestions mads for amendment of those portions.

43.2. We begin with the question of stamp duties on policies of marine insurance (des- Policies of mari
cribed in the Act as policies of sea insurance). A suggestion for amendment of the law on i[,s;‘;';"‘;m_m
the subject was received from the Insurance Companies Association of India, and the suggestion Suggestion of the
was forwarded by the Ministry of Finance to the Law Commission for its consideration. The mmﬁfm of
suggestion is (o substitufe duty for a fixed amount in place of the present duty, which is ad India.

valorem m most cases. The duty suggested by the Association iz ag follows :—

{2} if the amount of the policy dots not exceed Rs. 5,000 50 Paise,
(b) in other cases, 1 Rupee.

43.3. Although general insurance business has now been nationalised, we think that that
would not make nny difference as {o the points raised and discussed below on the basis of
the above suggestion.

43.4, The present law on the subject of stamp duties on policies of marine insurance i preset Law.
contained in Article 47- -Division A, read with section 2({20} and section 7{4) and sections
66-67 of the Act.

43.5. Existing section 2{20)? defines a *sea policy” as follows :—

Section 2(20)
“{20} "Policy of sea-insurance™ or “sea-policy”—

(a) means any insurance made upon any ship or vessel (whether for marine or oo oy
inland navigation}, or upon the machinery, tackle or furniture of any ship
or vessel, or upon any goods, merchandise or property of any description
whatever on board of any ship or vessel, or upon the freight of, or any other
interest which may be lawfully insured in, or rclating to, any ship or vessal,
angd

(k) includes any insutance of goods, merchandise or property for any transit which
includes, not only a sea risk within the meaning of clause {a), but also any
other risk incidental to the transit insured from the commencement of the
transit fo the ultimate destination coversd by the insurance :

Where any person, in consideration of any sum of money paid or to be paid for
additional freight or otherwise, agrees to take upon himself “any risk attending
goods, merchandise or property of any description whatever while on board of
any ship or vessel, or engages to indemnify the owner of any such goods, mer-
chandise or property from any risk, loss or damage, such agreement or cpgage-
ment shall be deemed to be a contract for sea-insurance ;?

1. Sugeestion of the Tnsurance Companies Association aof India (Regional Councils of Delhi and Caleutta). Law
Commission File No. F. 3(4); 57-L.C, Part I, 8. No. 24; Finance Minisiry File No. F. 1/64/53-Cust. YIL 3. No. 1,

2. Certain drafting changes are propased in the definition in section 2(20). (Ses Appendix 2).

3. For revised section 2(20), please see Appendiz 2.
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43.6. Section 7(4) reads—-

*(4} Where any sca-insarance is made for or upon a voyage and also for time, or
to extend to or cover any time beyond thirty days after the ship shall have
arrived at Nher destingtion and been there moored at inchor, the policy <hall
be charped with duty as a policy for or ypon a vovage, and also with duty as
a policy for time.”

43.7. Article 47, Division A reads—
47. POLICY OF INSURANCE

If drawn singl}.; If drawn in duplicate
for each part

A, S_e—ai:i;lsurance {Saa section 5)_-
{1} For or upon any voyage—
(i) where the premium or consideration does not exceed the Ten naye paise Five nave paise

rate of fifieen naye paise or one-cighth per centum of the
amount insured by the policy:

{ii} in any other case, in respect of every full sum of ooz Ten naye paise Five naye paise
thousand five hundred rupess and also any fractional part
of one thousand five hundred rupees insured by the policy;
(M For tims—

{iii} in respect of every full sum of one thousand rupees and
alsp any fractional part of one thousand rupees insured

by the policy—

where the insuranse shall b2 made for amy time not  Fiftesn nayec paise  Ten naye paise
exceciing six months;

where the insurance shall be made for aoy time exce- Twaity-five naye Fiftezn nays paise
eding six months and not exceading twelve months. paise ’

43.8. Sactions 65-67 read—-

“§6. Any person who—

ty for not {(a) receives, or takes credit for, any premium or consideration for any contract
Hut policy of insurance and does not, within one month after receiving, or taking credit
aot daly s onpeed_ for, such premium or consideration, make out and execute a duly stamped policy
of such insurance ; or
(b) makes, executes or delivers out any policy which is not duly stamped, or pays
or sllows in account, or agrees to pay or allows in account, any money upon,
or In respect of, any such policy ;
shall be punishable with fine which may extend to two hundsred rupees.
Penalty for not “§7. Any person drawing or executing a bill of exchange payable otherwise than on
drawing full demand or a policy of marine insurance purposting to be drawn or executed
mmber of bills in @ sct of two or more, and pot at the same time drawing or executing lon
poticies paper duly stamped the whole namber of bills or policies of which such Iill
pucporimg to or policy purporis the set to comsist, shall be punishable with fine which may
extend to one thousand rupees.”
Provision in the 43.9. and 43.10. Meution may also be made of sections 25 and 27 of the Marine Insu-
Mmmm“ rance Act,! which have a besring on the subject.
Main — © 43.11. The main point of the suggestion® lies in the proposal for reduction of the present
of

stamp duty which [except in the case covered by Article 47A(1) ()] is calculated ad valorem
ad rolorem tiut:“t on the sum insured. The suggestion is to reduce the duty to 2 fixed amount.

1. The Marins Insurance Act, 1963 (11 of 1963).
2. See para 43.2, sipra.
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43.12. The suggestion further says that if the duty is not reduced to a fixed amount, then gimlﬁw [paint
many statutory provisions which were in force in England before 1959 on the subject of stamp madopt"pﬂ_:lgsg
duties on marine iosurance! should be incorporated. If, on the other hand, the duty is to z?xitggym
be reduced to a fixed amount, then those provisions need not be incorporated.

43.13. T¢ may be mentioned that the pre-1959 statutory provisions in England were pgin-
cipally inlended to raitigate hardships {clt in certain cases.

43.14, The Finance Act, 1954 (Eng.), made important changes in the English law 23 Position in
to stamp duties on policies of marine insurasce.? The alteration made in 1939 was mainoly due lE;l;gla.nd after
to the reduction of the duty to a fised amount of six pence. The principal question to be '
considered by us is, whether there should be a similar reduction in the duety on marine insurance
policies under our law, as is the snpgestion.

43.15. The reasons for the passing of the Finance Act, 1959 (in England) have been thos g‘;;’éhm .E-.Itm
stated?® :

“Stamp duties were first levied in the reign of Charles II, but for & time were allowed to
lapse, being re-established in the reign of William JII to raise revenue required to carry con rthe
war with France. As far as muarine policies were concerned, the duties were levied ad valorem
and payment thereof was denoted by a stamp on the policies. In the years which followed, the
scale of duties was viried from time to time, but throughout successive gererations continued
on 2 basis regurded as eppiessive by the mercantile community, Repeated pressure on govern-
ments one after another for long failed to secure a remission of these dulies, although it was
evident that they had deleterious effects upon the operations of British underwriters. A7 Dest,
they represented a fax on exports and on prudence* Abroad, objection was raised by foreign
nationals to the nccessity of contributing substantially to British taxation. At the same time,
British underwriters were at a competitive disadvantage as compared with those markets where
tazation requirements in respect of matine insurance were less onerous. The disabilities under
which marine insurances suflercd were accentvaied by the statutory requirement that, to be
valig in the Couris, contract of marine insurance needed to be expressed in policies in dus
form. In respect of re-insurance business, the stamp duty previsions in effect imposed double
taxation, in thag separate stamp duly had to be paid on pelicies of re-insurance notwithstanding
that duties already would have been paid on the original business when the policies thereon
were issued to the assured. A considerable volume of re-insurance business is aranged by treaty.
It was impracticable to stamp re-insurance treaties, if only for the reason that it would have
been impoesible at the outset to caldulate the sum insured. Thus, the re-insured under such
& contract of re-insurance was unable to sue the original underwriters unless in possession of
a duly stamped policy covering the particular insurance Iin respect of which the dispute had
arisen. Whereas solvent insurers would not bave sought to escape their moral obligations in
such circumstances, and would undoubtedly have insured that a policy in dve form was issued
to the re-insurer, a receiver or liquidator would have been impelled to refuse to issue anv
policies after the date of the bankruptey or liquidation order.

“In very great degree, the disabilities were removed by the Finance Act, 1959. This replaced
the g4 valorem scale of marine stamp duties previously applicable with a stamp of six pence
per policy, thus bringing marine policles into line with other indemnity pelicies. Further,
the Act provided that the following shall be exempt from all stamp duties :

(a) cover notes, slips, and other instruments usually made in anticipation of the issuc
of a formal policy, not being instruments relating to life msurance ;

(b) insiruments embodying alterations of the terms or conditions of any policy of
insurance other than hfe insurance

1. See Appendix 3 for pre-1959 English 1 aw,

2. Appendices 4-5.

1. Dover, Analysis of Marine and other Insurance clauses (1961), page 557,
4, Emphasis added.
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(c) policies of insurance on baggage or personal and househeld eflects unly, if made
or cxecuted out of Great Britain ;

end an instrument exempted by virtue of the provisions of this sub-section shall not be taken
for the purposes of the Stamp Act, 1891, to be a policy of insurance.

) “A_n instrument shall not be charged with duty exceeding six pence by reason only that
1t contains or relafes to two or more distinct matters each falling within the head of charge.

“At the same time, certain amendments were made in the Marine Insurance Act, 1906.
Thus, no longer is there any statutory provision to the effect that a pulicy of marine insurance
shall not be effective for a period of time exceeding twelve months. Although the Continuation
Clavse will still be retained in those cuxrent clauses in which it was previously incorporated, no
longer will the inclusion of this clause call for the payment of an additional stamp duty of six
pence as was requisite under the provisions of the Finance Act, 1901, which validated the nse
of this clause, Moreover, all that by statute 8 policy of marine insurance is now bound ro specify
is the name of the assured or of some person effecting the insurance on his bebalf, this retained
provision containing the long-standing prescriptiono of issuing policies of marine insurance “in
jplank”. No longer is it necessary, although in practice this will continue to be done, to
specify in the policy the subject-matter insured and the risk insured against, the voyage, or
petiod of time, or both, uas the case may be, covered by the insurance; the sums or sum insured ;
@d the name or names of the insurers.

“The relevant provisions of the Finance Act, 1959, became operative as from 1st August,
1959, One consequence was that re~insurance treaties exccuted after that date have the same
standing as policics of insurance and must be stamped accordingly. They now become legally
binding, .

“With regard to marine pelicies executed outside the United Kingdom but in any manner
enforceable within the jurisdiction thereof, other than policies on persenal household effects,

it is to be assumed that these must be duly stamped within ten days of arrival here. In any
cace, an uastamped policy may be legally stamped after the execution thereof for the purpose
of its production in evidence by the payment of a fine of £ 100 in addition to the stamp

duty attracted.”

43.16, and 43.17. So much as regards the English Act of 1959, It appear to us that,
of the reaons which led to the passing of the Act of 1959 in England, many apply to India.
In particular, a tax upon insurance policies is & tax upon prudence, and a proposal for reduction
of the stamp duty thereof deserves careful consideration. Moreover, Indian insurers are at a
disadvantage, in that they pay more stamp duty than the insurers of other countries where the
duty has been reduced. These considerations would seem to justify a reduction of the duty

to a fixed one.
43.18. No doubt, any proposal for slteration in the rate of stamp duties usually raises
questions of policy, but here, in our wiew, there are strong reasons why we should recommend

a change.

43.19. To the reasons already stated, we may add that heavy penalty (as in Engl!md)
for policies unstamped and brought into the country is not needed for India, since the magnitude
is not comparable.

43.20. After very careful coasideration, we have come io the conclusion that the stamp
duty on marine insurance policies shonld be reduced to a small fixed amourt, say, one rupee,
irrespective of the question whether it is a voyage policy or time policy. We, therefare,
recommend that in Article 47, Division A, the rate of stamp duty should be reduced to one
rupee as indicated above.

1. Seo pars 43.15, supra.
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4321, If this recommendation® (substitution of fixed duty) is accepted, the feollowing Changes needed
amendments are required in the Stamp Act and in the Marine Insurance Act : D prng stamp
(1} Section 25¢2) to 25(5), Maripe Insurance Act, 1963 [corresponding to repealed }f&gﬂ“g Iiiga
section 23(2) to (5), (English Marine Insurance Act, 1906)] should be repealed [See section with the position
30(5), Finance Act, 1959 (Eng.})] i&fxnuil‘;ndr;fm
(2) Section 27(2), Marine Insurance Act, 1963 €11 of 19463} [corresponding to repealed the Financs Act,
section 25(2), (Eng.) Marine Insuronce Act] should be repeeled. [See section 30(5), Finance 1959,
Act, 1959 {Eng.}].
It may be noted that the corresponding provisions in the (English) Marine Insurance
Act (before 1959) were intended to safeguard revenue. This is evident from the fact that,
since the introduciion of stamp duties in 1795 (35 Geo. 3 Ch. 63}, the requirements as 10

writing have been in existence.?

(3) Section 7(4), Indian Stamp Act, 1899 [corresponding to repealed section 94 (English),
Stamp Act, 1891] should be repealed. [See section 30(4)(a), Finance Act, 1859]. The
reason is that section 7 (4) becomes useless if the distinction between “voyage™ and “time
policies” is abolished, in relation te stamp dulies. '

(4) Article 47, Division A, should be amended in order to exclude from liability, slips,
cover notes etc.?=f for marine insurance unconditionally. This would not affect the provisions in
the Marine Insurance Act.® “The present exemption is conditional, but should be made absclute,
n view of proposed less stringent approach as to duty. (See section 30(2), Fmance Act, 1959).

(5) Tn consequence of (4) above, the general exemption, at the end of Article 47, should
be amended so as to exclude marine policies from that exemption, as these would be governed
by & specific exemption, under our recommendation.

(6) In view of item (4) above, section 66, of the Stamp Act, should be amended so as to
exclude cases where the policy of insurance is totally exempt. The object of section 66 is to
prevent the loss of revenue that would oceur if insurance business were done on slips unstamped.
As the stringent provisions as to policies in section 7 are repealed or proposed to be repealed,
and as the duty is to be reduced, the provision in section $6 i3 not required for marine insurance
policies. :

[Cf. section 30(4), second paragraph, Finance Act, 1959, amending section 100 (English).
Stamp Aci, 1891, which corresponds to section 66, Indian Stamp Act}.

{7) Article 47, Division A, Stamp Act should be amended by substituting a fixed duoty
of one rupee for every marine insurance policy whatever be the amount.

(8) In consequence of (7) above, section 67, Stamp Act (sets of policies) should “be
suitably amended, as the duty will now be a small and fixed amount. There was no exactly
corre:pmdmg provision in the Bnglish Act, even before 1959, But there was a somewhat
similpr provision i section 97(3), Stamp Act, 1891, now repealed.

[See section 30(4), Finance Act, 1959],

43,22, We give below a rough draft of the amendments that will be required in the Stamp Re-draft.
Act, in order to carty out the changes recommended above. We may add that some of the .
changes were put forth in our Questionnaire and such replies as were received to the particular

question have been favourable.”

1. See Supra
2, See Dover, Hand Book to Marine Insurance {1957), pages 31, 129, 333,

3, See para 43.20, supra.
4., AB to existing law, see A LR. 1864 $.C, 1394, on appeal from Netional Securiiv Arsurance Co. v. K. Ratilal £ Co.

A.LR. 1861 Cal. 48, 0, 51, 53, parapraphs 11, 13, 16 and 26.
Also see Mulla Stamp Act (1863), pages 41, T4 and 317.

5.
6. Sections 24,25(1; and 88, Marine Insurance Act, 1563 (11 of 1963), corfzaponding to sections 21,22 (13 and 8%
of the (Boglish) M:rine Insurance Act, 1906. ) a

7. Q. 9710 92,
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Section T (Slamp Act)

In section 7, sub-seciion (4) shall be omitted.
Section 66, Stamp Aci
To section 68, the following Fxccption shall be added, namely :—
“Exceplion.—Nothing in this section applie sin relation to an insurance or a policy
effecting an insurence if the insurance is such that a policy effecting it is exempt
From. duty wnder this Act”
Section 07, Stamp Act
In section 67, the words “or a policy of marine insyrance” the words “or policies” and the
words “or policy” shall be omitted.
Article 47—Division A, Stamp Ac?
In Article 47, for Division A, the following shall be subtituted, namely,—
“A. Sea lpsurance Qne rupee
Exemption
The following shall be exempt from all stamp dufies :
(a} cover notes, slips and other instruments usually made in anticipanton of the issue
of a formal policy of rmarine insurance;
(b) instriments embodying alterations of the terms or conditions of anmy policy of
maring nRsurance ;
(¢c) policies of marine insurance on baggage or personal and household effects only,
if made or executed out of India ;
and an Instrument exempied by virtue of paragraph (a) of this Exemption shall not be taken
for the purposes of this Act to be a policy of insurance.”
Article 47—General Exemplion
In Article 47, in the General Exemption, after the words “a policy of insurance”, the
words “other than a policy o} marine insurance” shall be inserted.
Amendments to Sections 25(2) to 25(5)
and section 27(2), Marine
Insurance Act, 1963

In the Marine Insurance Act, 1963,—
fa} io section 25, sub-section (2} to sub-section (3) shall be omitted ;
(b) in section 27, sub-section (2} shall be omitted.

Suggestion 4323, 1t may also be added here that there are certain provisions io the English Stamp

regarding stamp. Law, namely, section 11 of the Finance Act, 1901 (regarding policies with a continuation
clause) section 8 of the Revenue Act, 1903 (for builders’ etc. risks) and section 8 of the
Finance Act, 1912 (for increase in premium), which are relevant and important on ihe subject
of stamp in marine insurance. The necessily of making similar provisions in the Indisn Stamp
Law requires ta be considered.

43.24. In Enplapd, the Stamp Act of 1891 does not include builders’ risks insuragee in

Builders' risk S
policies, " the defintion of “solicies of sea insurance”. The position Was met by the Revenue Act, 1903

(3 Edw. VIII, c. 46), section 8 of which reads as follows! :

“Seotion 8, A policy of insurance made or purporting to be made upon or to cover
any ship or vessel, or the machinery or fittings belonging to the
ship or vessel, whilst under comstruction or repair or on trial shall bo
sufficiently stamped for the purpose of the Stamp Act, 1891, and the Actk
amending the Act, if stamped as a policy of sea insurance made for a voyage,
and though made for a time exceeding twelve months, shall not be detmed
to be a policy of sea insurance made for time.”

11 of 1963,

1. Dover, Handbook to Marine Insurance (1937), pags 134, 135,
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43.25. The effect of these provisions is that Builders' risks policies, although invariably
effected for time, are appropriately stamped as for voyage. As it may be difficult at the
outset to fix with precision the time which must elapse before delivery of the vessel to her
owners, such policies are usually arranged in the first instance for a period of time anticipated
to be adequate, bu: a clause is normally inserted in the policy agrecing to hold covered any
necessary extension.  Strictly speaking, such extensions might be regarded as new contracts
rether than as continvations, bur in practice are endorsed on the original policies and signed
before the period originally mentioned has expired ; otherwise, the cxifension would need to
be stamped as a separate contract.

43.26. After a policy has been effected, by an aMeration of the risk the rate of premium
may, by the imposition of an additional premium, be increased so as to bring the total rate of
premium outside the concession: To meet this position, the Finance Act, 1912, provided as
fellows in England*

“Section 8. Where the premium or consideration for a policy of sea insurance is
expressed to be a sum not exceeding the rate of half-a-crown per cent of the
sum insured, and is subject to an increase (whether defined or not in the policy)
in the event of the occurrence of a specified contingency, the premium or
consideration shall, for the purpose of the Stamp Act, 1891, be treated as a
premium or consideration not exceeding the rate of half-a crown per cent on the
sum insured. Buwt if, owing to the cccwrrence of the contingency which is the
occasion for an increase of the premium or consideration, the premium or
consideration, is increased so as to excesd the rate of half-a-crown
per cent of the sum insured, the policy or a new policy to be thereupon issued
gmall be stamped with such an additional snom as is required to represent the
additinnal duty payable, and may be so stamped without penalty at any time
not exceeding thirty days after the date on which the increased premiuny
or consideration becomes ascertained.

43.27. Section 4(2), Marine Insurance Act, 1963 covers construction, building, and launching
risks. There is one anomaly, namely, that while such insurances are treated as analogous to
maring insurances, the policies themselves are stamped with the duty applicable to non-marine
insurance. In England, builders’ risks policics are under the Revenue Act, 1903 (3 Edw. VTI,
Ch. 46), section 8, to be stamped as if for a “voyage” and not deemed to be policies for
time, even if made for more than a year. Other policies on adventures *analogous to marine
adventurss” wouid presumably be liable to stamp only as non-marine policies.? In India, there
is a no express provision, but entry 47 of the First Schedule to the Tndian Stamp Act, sub-division
‘A’ relating to “sea infarance”, could not in terms apply and a fixed duty under sub-division ‘B’
would: be Ieviable, because such policies would not be “sea insurance policles” as defined in
section 2(20) of the Indian Stamp Act.

43.28. 'The position is, in our view, anomalous. It is desirable that at feast 2 provision
requiring all policies governed by sub-section (2) of section 4 of the Marine Insurance Act

to be stamped as marine insurance policies (for voyage) should be inserted in the Tndian
Stamp Act.

43,29. The point is mentioned in the 21st Report of the Law Commission (Report on
Marine Insurance).? Construction, building and Iaunching of sea going vessels is 2 costly and
lengthy process with attendant risks. Tt is customary to take cut insurance policies against
such risks.

43.30. Section 2(20) of the Stamp Act defines a “policy of sea insurance”, in terms
under which policies faken out for these purposes will not be taken as “sea policies” for

voyags.*

1. Dover, Handbook to Marine Insurance (1957), page 135.

2, See section 19, English Act.
3. 21st Report of the Law Commission (Marine Insurance), page 4%, paras 2-3.
&, File Mo, 34y/57-1.C. Pt. I [Precis of important points in Ministry of Finance, Department of Revenuve, File

Mo, 1/60/62. Cus. VIIT, notings dated 28th December, 1962 and st March, 1963.),

Anomely io
Stamp

Insurance agsinst
truction -
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ﬁmmﬂgdﬁﬁﬂﬂ 43.31. We, therefore, recommend the insertion of the following proviso to Article 47 of
Article 47, the Stamp Act :

“Provided ihat all policies governed by sub-section (2} of section 4 of the Marine
Insurance Act, 1963, shall be stamped as policies of sea imsurance for voyage.”

Policy under- 43,32, Then there are policies underwritten by several persons. With reference to the

E;m by 'I‘g; discusston contained in the Report! of the Law Commission on Marine Insurance, it is desirable?
£OTIPRLY. that a policy underwritten by more than one company should be considered as only one contract

for the purposes should be added to Aritcle 47.

Voyage and time 27. {1) Where the contract is to insurance the subject-matter at and from or from one place

policies. to another or others, the policy is called a “voyage policy”, and where the contract is to insure
the subject-matter for a definite period of time, the policy is called a “time policy”. A contract
for both voyage and time may be included in the same policy.

(2) A time policy which is made for any time exceeding twelve mounths is invalid.
Dosignation and _'28. (1) The subject-matter insured must be designated in a marine policy with reasonable
subject-matter.  certainty.
(2) The nature and extent of the interest of the assured in the subject-matter insured need
not be specified in the policy,
{3) Where the policy designates the subject-matter insured in general terms, it shall be const-
rued: to apply (o the interest intendad by the assured to be covered.

(4) In the application of this section regard shall be had to any usage regulating the designa-
tion of the subject-matter insured.

APPENDIX 2

Section 2(20)—Revised definition of “Policy of Ses Insurance”.
“20. (4) ‘Palicy of Sea Insurance’ or ‘Sea Policy'—
{a) means any Instrument of insurance against loss, damage or ligbility arising from a sea
risk, made upon——
i) any ship or vessel (whether for marine or inland navigation), or
(ii) machinery, tackle or furniture of any ship or vessel, or
(i) any goods, merchandise or property of any description whatever on board of any
ship or vessel, or
(iv) the freight of, or any other interest which may be lawfully insured, in or relating to,
any ship or vessel, and

(b} includes any instrument or insurgnce of goods, merchandise or property for any
transit which includes not only a sea risk within the meaning of clause (a) but als_u
any other risk incidental to the transit insured from the commencement of the transit

to the ultimate destination covered by the insurance.
{2) Where any person, in congideration of any sum of money paid or to be paid for additional
freight or otherwisc,—

(i) agrees to take upon himself aoy risk attending gt_:ods, merchandise or propesty of
any description whatever while on board of any ship or vessel, or

1, 21st Report of the Law Commission (Marine Insurgnce) page &3, notes to clau-se L o o
i JL.C. Part I (Precis of important points in Ministry of Finaoce, epartment of Revesue File
> R Iii%o,%z%ﬁﬂui potings dated 28th December, 1962 and 21st March, 1963). ,
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{ii} engages to indemnily the owner of any such goods, merchandize or property against
any risk, loss ar damages,

P

such agreement or cngagement shall be deemed to be a contract for sea insurance.

APPENDX 3

Statement showing law of Smmp Duty in England before 1959 regarding marine insurance.
The Stamp (Consofidation) Act, 1891 ”
(54 & 55 Vict. Chap. 39)

Section 92(1), Aet of 1891

(1) Defined policy of marine insurance to mean any insurance {including re—msurani:c) made
- upon any ship or vessel or upon machinery, tackle or furniture of any ship or vessel or any goods
-on hoard of any ship or vessel 50 as to cover the risk from the commencement of the transit te

th: nltimate destination,
| Section 92(2), Act of 1891

Defined a contract of sea insurance to mean an agreement whereby any person in censideration
of any sum of money takes upon himself any risk attending goods, merchandise, or property of
any. kind while on board of a ship or vessel or engages to indemnify the owner of any such goods,
merchandise or property from any risk, loss or damage.

Section 93(1), Acr of 1891
Section 93{1) says that a contract of sea insurance, excepting the one referred to in section
55 of the Merchant Shipping Amendment Act, 1862, shall not be valid unless expressed in a
policy of sca insurance.

Secfion 93(2), Aet of 1891
It says that a policy of sea insurance for time shall not be for a period exceeding 12 months.
Section 94, Act of 1891 |

It says that a policy of sea insurance, if made for voyape and also for time or to cover
a time beyond 30 days after arrival at the destination and having been moored shall pay the duty

a8 a-policy for voyage and also duty as policy for time.
Section 95, Act of 1891 _
It provides how a policy of sea insurance, if not stamped at the time of exedution, is to be
stamped.
Section 96, Acr of 1891

: Sectlon 96 permits alteration of the policy after it has been underwritten, provided the alternation
is dome beforz notice {for determination of the risk ongmally insured, and does not extend the
period bevond, six months (in case of pcllclcs shorter than six months), or bevond 12 months {for

pohmes of over six months).

PI'O'\!‘ldEd further that the property remains the property of the same person, and thc altcra-
uon does not extend the amount of the sum insured.

Section 37(1}, Act of 1891

Provides for penalty of one hundred pounds as fine, if one becomes an insurer or enters into
a contract of sea insvrance in any manner without issue of a duly stamped sea insurance palicy,
or if one is concerned in 2 fraudukent contrivance or deviee or any wilful act or neglﬂ:t with an
intent to evade stamp duty. .
24 M of Law; 7731,
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Section 97(2), Act of 1891

Provides for a fine as zhove, if a broker, agent or other person tramsacts a sca insurance
contrary to the true meaning any intent of this Act, or writes any policy upon material not daly
stamped. Further, he shall lose the commission or brokerage or agency, any money paid to him
shall be deemed to be paid without consideration, and shall remain the property of his employer.

O _ Section 97(3), Act of 1891

Provides for a fine as above, if one makes a copy of the policy of sea insurance without there
being, in existence, any duty stamped policy.

Section 11(1), Finarmce Act, 1901
{(1Edw.7.ch T)

.- The Act of 1891 (section 91) was intended to insure a regular revenue, and to minimise
tax evasion. _ _ _

But it caused hardship to the assured where the previous policy expired, when the ship was
encumbered with bad weather or due to some casualty. This was sought to be met by a “conti-

nuation clause™, but the same was held invalid, as it extended the period of insurance beyond 12
months.  This disability was removéd by the Finance Act, 1901,

The Act of 1991 section 11(1) provided that notwithstanding anything contained in the
Stamp Act, 1891, a policy of sea insurance made for time may contain a continuation clause: and
the exme shall not be invalid on the ground that it makes the policy available beyond 12 months.

Act of 1901, section 11(2) -

The same Act provided that an additional duty of six pence shall be chargeable on a policy

baving a continualion clause. .
| | Act of 1901, seetion 11(3)

The Act also provided for payment of separate duty without penalty, if the risk covered by

the continuation clause atiaches and the uty is paid within 30 days after the risk has so attached.
Aci of 1901, seciion 11(4)

It defines “continuation clapse” to mean that the subject of insurance shall stand covered
until its arrival if the vovage is not completed within the time of the policy, or for a reasonable

time not exceeding 30 days after arrival.
S 'Revenue Act, 1903 : (3 Edw. 7c. 46)
The dzfinition of policy of sea insurance as given in the Act of 1891, did not mclude  bail-
ders’ risk. and lence that position was met by the Revenue Act of 1903.
Act of 1903, section 8

A policy of insurance made or purporting to be made upon or to cover any ship or vessel or
the machinery or fitiings belonging to the ship or vessel, while on construction, repair or trial, shall
be sufficiently stamped for the purposes of Stamp Act 1891 as a policy for voyage, and, _thoqgh
made. for a period exceeding 12 months, shall not be deemed to be a policy of sea insurance for

Finance Act, 1912 : o
. The Act of 1891 had provided for a concession in stamp duty where the preminum did not
exceed 2s. 6d. But a practice started of availing the concession, and then, after the nonmmon
was availed of, of altering the policy by increasing the premium. To meet this sitwation, the
Finance Act, 1912 was enacted. ’ :
S o " Act of 1912, section 8

Section 5 of the Act ‘ot 1912 provides for payment of additional stamp duty, if 'm'qr_el duty
was payable on account of increase of premium on the original premium. No penalty was payable
if the additional duty was paid within 30 days. :
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Finance Act, vras (10 & 11 Geo, ¢. 18)

The Act of 1920 revised the scale of stamp duly, and the same is now in force except where
repealed by the Act of 1959, It did not increase the stamp duty where the premium did oot
exceed 2s. 6d. per cent of the sum insured (gross}, mor did it mterfere with the prc\nous law
reln'tmg to bmlders risks and the continuation tlause.

The Finance Act, 1959 (7' 8 Eliz. 2 ¢, 38).

Section 30(5) of the 1959 Act says that paragraphs (2) to (5) of section 23 and sub-sec-
tion {2) of section 25 of thc Marine Insurance Act, 1906 shall cease to have eﬁect !

APPENDIX 4 L
Provisions of the Finance Act, 1959 (7 ' 8 Eiiz. 2 ¢. 38} relevant to stamp duties on Marine
Insurance Policies. - ST

“Finance Act, 1959

(7’ 8 Eliz. 2 c. 58)

Part IV .
Stamp Duties

Stamp duly ox policies of insurance

30.~—(1) In the first schedule to the Stamp Act, 1891, before the he:ar.l of chargc “Policy
of Lifs Insurance” there shall be inserted the following— C
“Policy of Insurance other than Life Insurance " '£', 5. d
G Q 6",
a.nd the head of charge “Policy of Sea Insurance™ and the head of charge beginning "Pollcy of
Inmerante against Accident” shall be omitted.
(2) The following shall be exempt from all stamp duties :

{a} cover notes, slipe and other instruments usually made in anticipation of the issue
of a formal policy, not being instruments relaliug to life insurance ;

{b) instruments embodying alterations of the termns or conditions of any pnl:cy of
insurance other than life insurance;

(¢) peclicies of insurance on baggage or personal and household effects only, 1f madc
or executed out of Great Britain,

and an jnstrument exerapted by virtue of paragraph (a} of this sub-section shall not be taken for
the purposes of the Stamp Act, 1891, to be a policy of insurance. ce

'(3) .An instrument shall not be charged with duty exceeding six pence by reason only that it
contains or relates to two or more distinct matters each fallmg within the head of charge inserted
by sub-section (1} of this section. .

(4) In consequence of sub-section (1) of this socllon the Slamp Act, 1891 shall be amcndcd
as follows :—

(a) sections 92 to 97 {which make special pmvsslon for pohcles of sea msu:ance} shan
ccase. to have effeet ;

(b) section 100 (which imposes penaities in cases where there is no duly stamped policy
of insurance) shall have effect a5 if the exoephuns therem s to sea msutance were
omitted; . :

+ For detailed discussion of cach provision of the Marine Insurance Act, see Dover, Handbaok of Marine
insurance, (1957), pages 129—138
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(c) section 116 {which enables composition to be made for stamp duty on accident
policies) shall apply in relation to all policies of insurance other than life insyrance,
and the second part of the Second Schedule shall have effect accurdmgly,

and the said section 100 shall not apply in relation to an insurance of a policy cﬂcctmg an insu-
rance if the insurance is such that a policy effecting it is exempt from all stamp duties,

(5) Paragraphs {2) to (5) of section 23 of the Marine Insurance Act, 1906, and sub-
section (2) of section 25 thereof (which are derived from provisions contained in section 93 of
the Stamp Act, 1891} shall cease to have effect.

{6) Notwithstanding the repeal of section 93 of the Stamp Act, 1891, a contract for such
insurance as is mentioned in section 506 of the Merchant Shipping Act, 1894, shall continpe to
be admissible in evidence although not embodied in a marine policy as required by section 23 of
the Marine Insurance Act, 1906.

(7) This section shall apply in relation 1o mstrumcms made or executed after the beginning
of August, 1959,

“EIGHTH SCHEDULE
Part IT

chea]ﬁ Relating to Stamp Duty on Insurance Policies

) Sestion and Chapier Short Title E:r.tmt of Repcal
54 & 55 Vict. The Stamp Act, Sections 92 -97,
c 39 189, In section 98, in sub-section (1], the words from

“ggainst accident ; and” to *a pnhcy of insurance™
and from “or as compensation’ to the end, and
and sub-section {2). section 99, the words “sea’
insurance or*. In section 10G,) the words “other -
than sea insurance™ and the words “other thm a
policy of asa insuranoce™.

In the First Schedule, the head of charsr; “Policy
of Sea Insurance™ and the sea of charge beginning
“Policy of Insuracce against Accident™.

58 & 59 Vict. The Finance Act, 1895, Section 13,

g, 16,

5% i‘é 60 Vict. The Finance Act, 13%6. Section 13.

c

§2 & €3 Vigt. The Finance Act, 1899, Section 11.

¢ 9

1Bdw. 7, 7. The Finance Act, 1501, Section 11.

2 Edw. 7,c. 46. The Revenus Act, 1903, Section 8. .

6 Edw. 7 ¢. 41. The Marine Insurance In section 22, the words “although it b: unsiamped'”.
Act, 1906. : In tection 23, paras. (2) to (5. [n sacnun 25

: sub-section €2) - s -

TEdw T 13 The Finance Act, 907. Section 8. S o

1&3Geo. 5. 0.8 The Finance Act, 1912. Section 8. -

10 & 11 Geo. 5, ¢. 18 The Finance Act, 1920, In section 40, sub-section (1), and in sub-secupu @ .

the words “ninety-eight”,
. Section 41, o

21 & 22 Geo. 5,c. 2. The Cunard (Insuzance) In ssction 3, in subesection {1) the ‘words from *be
Agreement Act, 1430, ::r;;-alld " to “Sea Imsurance, of”, and sub-section

1i, 13& 14 Gc.b. 6,5 47 The Finance Act, 1949, ~ In section 35, wb-sactmn GE o o

15 & 16 Geo. 6 & Eliz. The Marine and Aviation in section 7, in sub-segtion (1), the words from **be

2c. 57, Insurance (War Risks) invalid™ 1o “seal insurance, or, aad in aub-gection

i Act, 1952 (3) the words “‘ninety-seven or’” and Ih.e words

from *'or b liable™ {0 be end.,
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APPENDIX §
English law as to Stamp Duvics on Marine Insurance Policies after 1959.
(1) Certain provisions as in force in England in 1959 have now been altered”

 (2) The present position in England is this. The following provisions have been repealed
by the Finance Act, 19592,

Sectiom 8 f _ Finarce Act, 1912

(increase in premium)

Sectian 11 Finance Act, 1901
{continuation clause)

Bection § . Revenue Act, 1903
(Builders Risk)}

By the Finance Act, 1959, section 30(1) the previous ad valorem duty was replaced by a fixed
-duty «f six pence in the case of all policics of insurance cther than life insurance. '
The Finance Acl, 1959, scction 30(2) exempts from.all stamp duties cover notes, siips and
other instruments usvally made in anticipation of the issue of a formal policy, and instruments
‘émbodying alterations in the terms or conditions of any ‘policy of insurance and policies of
insurance on baggage or personal and household effects only, if made out of Great Britain.

There is no corresponding section in the Indian Stamp Act. _ _
(The repealed provisions of the 1906 Act correspond to section 25(2) to (5) and section
27(2) of the (Indian) Marine Insurance Act, 1963 (11 of 1963).

- {4) The Finance Act, 1959, section 30(4) has also repealed sections 92-97 of the Stamp
Act, 1881. [Section 94 of the Stamp Act, 1891 correspond to section 7(4) Indian Stamp Act]
Section 97(3) correspond to some extent to Section 67 Indian Act.

{5) The Finance Act, 1959 also amends section of the Act of 1891 [pcn'alties). ('Sc-ctibn
100 corresponded to section 66, Indian Stamp Act).

{6) Further, the Finance Act, 1959 amends scction 116 of the 1891 Act (composition of
Samp duty) on accident policies by extending il to all policies other than life. (There is no
section corresponding 1o section 116 in the Indian Stamp Act),

‘_(?.] Secticn 30 of the Ficance Act, 1959 read with the Stamp Act, 1891 now governs stamp
duties in England on marine insurance policies. The position in England now is discussed, in the
ubdermentioned books?.

L Ax to position in 1959, ree 21st Report of the Law Commission {Marine lnsurance), page 2.
* See Pinance Act, 1959 (7 & § Eliz. 2 ¢. 58), scction 30.
3 See-(a) Dover, Analysis of Marige and other Insurance Clauses (1961), pages 45 & 93
(b} Chalmers, Marine Insurance Act (1966) pages 165-166, where the Finance Act, 1959 is quoted.
() Montoe, Starmp Duties (1964), page 133 and pages 267-268.



CHAPTER 44
ARTICLE 47 AND ACCIDENT POLICY
44.). This Chapter deals with the question of stamp duty on policies of nsurance agairsy

Introductory.
accidemt and sickness. A suggestion for reducing the duty on such policies was made by the
Indian Insurance Companies® Association, Bombay,! and the suggestion has been referred to the
Law Commission by the Ministry of Finance.?

44.2. The subject of rates of stamp duty on policies of insurance falls within the competence
of the Union’, The duties are levied by the Government of India, but they are collected by the
State® within which the duties are respectively leviable!. The proceeds of the duty leviable
within a State are assigned to the States”

44.3. The existing provisions relating to Stamp Duty on fire insurance, etc. and accident
insurance i.e., Entries 47-B and 47-C the First Schedule to Tadian Stamp. Act, 1899—are quaoted
below :—

Deacription of Instrument Proper stamp-duty

“47-B. Fire Insurance and other classes ofmsuzame a0t elsewhere in-

cluded in this article, covering goods, merchandise, personal

sifects, crops, and ather property against loss or damaaa—-—

(1} in respect of an original policy
() when the sum insured does not exceed Rs, 5,000 ; Fifty naye paige
{ii) in any other case ; and One rupes

{2) in rcspect of each raceipt f‘or eny payment of an premium on any ro- (Ona half of the duty payable in respect of
rewal of an onsiml policy tha original policy addition to the amouat,

if any, chargeable under No. 53."

“47-C. Accidentfend sickness Insurance '

(a) against railway accident, Ten naye paiac.
valid for s single joumey only. )

Exemption

When issucd {0 a pestenger travelling by the intermediate or the

third class in any railway.

(b} Inany other case-for the maximum which may become payabls in - Fifteen naye paise : Provided that, in case
the case of any siegle accident or sickngss where such amounnt does  of a policy insurance agrinst death h by
not exceed Rs. 1,000, and also where such amounnt exceads Rs. 1,000,  aceidegt when the annpal, prnmum
for every Rs. 1 000 or patt thereof. payable does not exceed Rs. 2,50 par

1,000, the duty on such instrument aisall
be ten naye paise for every Ry, 1,000 or
part thereof or the maximum amount
. which may become payabla uoder it."”
Arricle 47 Division CC
CC~INSURANCE BY WAY OF INDEMNITY against liability to
pay damages on account of accident® ta wurkmeu employed by or -
the insuranee ot 2gainst liability to mpensation under  Ten mnays paise
the Workmen's Compensation Act, 19 for wcry Rs. 1004- or _
part thereof payable as premium.
Question  vaised 44.4. The suggesiicn that has been forwarded to us for consideration® raises two majer ques-

by ihe suggestion tions, first, reduction of the stamp duty on original policies of accident insurance, and, secondly,

ponside:a-

tion. 1. For details of the suggestion, see #i/74a.
2. File No. F. 3(4)/5$7-1.C. Part 1,5, No, 35, bemg B copy of the suggestion in the Ministry of Finance (Deptt.

of Revenue) Cus. VII Section, Fil= No. F. 1}77
. Union List, Entry No. 91 of the Consﬁtutlon

. Article 268 {1) of the Copstitution.

. Articls 268 (1) (b} of the Constitution.
. In the case of Union terTitories, thay are collested by the Government of India.

Article 268 {2} of the Constitution.
See I, supra

ol BN VY
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clarifications regarding stamp duty on renewal of such insurance of stamp duty is not only on
point the suggestion points out (giving jllustrations), that the rate of stamp duty is not only on
the high side but is also out of proportion to the preminm charged by the companies. It states
that in view of the hardship caused to Insurance Companies, the stamp duty under Article 47-(B)
should be reduced and brought in line “more or less with that under Article 47-B”.

44.5. Ar regards the second point, the suggestion states that in article 47-C and 47-CC there
is no provisicn (as in article 47-B) for renewal, so that the proper stamp duty for renewal “could
be nil, one half or anything”. It is stated, that it is difficult for Tnsurance Companies to follow
a umiform practice in the absence of a clear-cut provision for their guidance in this behalf. It is
also stated, that the omission should be made good by prescribing a specific duty payable on rene-
wals, “which any case could not be more than half the stamp duty payable on original policies.””?

44.6. Before dealing with the merits of the suggestion, we shall try to deal with the history
of the existing law, the English law on the subject, the contract of insurance and the meaning
and scope of accident Insurance, and other related matters, This is necessary, because without
such a stody some imporiant legal aspects are likely to be overlooked, and also because the
nature of the subject is such that a mere reading of the provisions of the Stamp Act may not give
e full and concrete view of the problem which we have to deal with.

Comments of State Governments, received by the Ministry of Finaace on the suggestion in
question, will be considered later?.

44.7. The history of the particular provision regarding policies of insurance may be referred
to. In the Act of 1860, Schedule A. entries 43 and 44 levied stamp duty on a policy of Insurance
on Iife or upon ship etc. or goods on ship etc. or freight of ship etc. (There was no definition

of “policy”).

44.8. The Stamp Act (10 of 1862), Schedule A, entries 55 and 56, levied a duty on certzin
policies of insurance [roughly speaking, life insurance, insurance against loss er damage by fire
upon any building or property {not being ship etc.) and polcy of insurance upon any ship ete. or
goods or board or freight etc.] The Stamp Act of 1869, First Schedule, item 3, levied a duty

on “Policy of life insurance”™. but the definition of “policy” in that Act® stated that it did not include
& policy of life insurance*. The Act of 1879 contained a definition of “policy of insurance™ which
included, inter alia a life Policy®. Life Insurance Policies, thus became chargeable under “other
insurances” by Article 49(c) of the Act of 1879,

44.9. Upto 1879, policy of accident insurance was not specifically mentioned. Tt was charge-
able (if at all) only on the assumption that the duty on a “policy of insurance” covered accident
imsurance policies also, by reason of the definition in the Acts of 1869 and 1879.

44.10. Thus, in the Stamp Act of 1879, secticn 3({15) (so far as is relevant to accident
insurance) read as follows :—

“{15) 'Policy of Insurance” means any instrument by which one person in consideration
of a premium, engages to indemnify another against loss, damage or habfllty aris-
ing from an unknown or contingent event. It inchudes a l.l.fe policy...... "

[Schedule 11, exemption 14(a) of the Act of 1879 exempted & letter of cover or engagement
to isswe a pelicy of insurance, subject to a provieo].

44.11. Fite ipsurance became a separate clause under Act 1 of 1888, which amended tne
Act of 1879

1. Analogy of Article 47-B is in the suggestion given in this context).
2. Sce lfra

3. c.f. The Stamp Act, 1870 (33 & 34 Vic. c. 9.

4. Section 11 (23), Act 18 of 1869,

5. Section 3 (15}, Act 1 of 1879,

Schems of
Report.

History.

the
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The Act of 1888 added a clause as to the renewal of a policy of fire insurance, which was
remitted to Article 47 by Act 5 of 1906. Act 6 of 1894 added two clauses incloding a policy: qf
sea insurance, whether of ship or of cargo, which now forms part of section 2(20). e

44.12, Accidant Insurance became a sepurate claouse under the Act of 1899 (i.e- the present
Act). '

The proviso relating to policies wherein the annual premium for accident insurance do¢s not
exceed Rs. 2.50 per Rs. 1,000, was introduced by the Repealing and Amending Act 18 of 1928,
fo give statutory recogmition to a. reduction. of duty granted ;::-n:wousl'»r2 by notification No, 2
dated the 4th February, 1928.

44.13. The article was re-arranged in the Act of 1899, and the words in- Division D—“Llfe
insurance or other insurance not specifically provided for” were added to inchide all ‘other forms
of insarance3-1.

44,14 Act 43 of 1923 transferred some of these to Division B, by adding therein the words

“and other elanses of insurance not elsewhere included in this Article, covering goods, merchandis,e.
personal, effects, crop and other property against loss or damage.” .

44.15. Division CC of Arficle 47 was inserted by Act 15 of 1925, providing for stamp duty
on the policy of indemnity insurance under the Workmen's Compensation Act, 1923. It was in-
troduced in consequence of the passing of the Workmen’s Compensation Act, 1923.

44.16. A specific provision for the levy of stamp duty on a policy of “group insurance” was
made in the Act 43 of 1955, by substituting, in Division D of Article 47, the words “or group
insurance or other insurance” for the words “or other insurance” '

44.17. Certain amendments, not important for the prescnt purpos:, were mide Jn 1961,
besides the amendment made in 1958 to implement decimal coinage. S

44,18, The law in England may now be summarised.

In the (English) Stamp Act, 18915 as originally enacted, there were three heads ~of
charge relating to policies of insurance, namely, “Policy of Life Insurance”, “Policy of Sea
Insurance” and “Policy of Insurance against Accident”. The stamp duty for accident pelicy.
was one pence. By the Act of 1920.% the duty on accident policies was increased to six pence.
But, by the Act of 19597 the separate heads of “Sea Insurance”, and “Insurance sgainst acci-
dent” were omitted, Consequential changes in the provisions in the pature of definition were
also made.

4419 The Schedule to the English Act now reads thus® :—

*Policy of Insurance other than life insuratice
Policy of Life Insurance—

Where the sum thsared doss not exceed £10
Exceeds £10 but does not exceed £25

Exeeeds £25 but does oot exceed £300 .
For svery full surn of £50, and also for any t‘rannonal part ol‘ £5{l of th: wum msur-d

Exceeds £500 but doeg not exceed £1000 for every full sum of£lm. and also for any fractio-
nal part of £100, of the amount increase . . .
Exceeds £1000 :

For every full sum of £l 000 and also for nny ﬁ'lctlonal part of £1,000, of the amount .
igsured o _ . 1e _ 04-

* See Mulls, Stamp Act (1963). page 40

1 See Donogh’s Indian Stamp Law, edited by Rustomji, (1935), pages 698-695.

? The Staterment of Objects and Reasons appendedtotheﬂlll says {under Article 47}, *The draftms' of ﬂus &rti-
¢le has been eltered to make its provisions clearer.”

1 Ag to the suggestion made in 1898 to reduoe the duty on accident insurance, see paragraph 13, infrg.

' Stamp Act, 1891 {54 & 55 Vict. c. 38) First Schadule, head of charge “Policy of Insurance atc.”

* The Finance Ast, 1920 (10 & 11 Geo. 05¢c. 18). ) i

7 Finenee Act, 1955 (7 & Eliz. 2¢. 58), 3. 30.

* Stamp Act, 1891, (54 & 55 Vic. ©. 38) as amended up-to-date. See Monroe, Stamp Daties (1964},
211-214,
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SPECIAL EXEMPTIONS
Policies under the Friendly Societics Act, 1896, section 33, are cxempt from stamp duty.”

44.20. We shall now deal with insurance and its varions classes, Insurance is a contract
whereby one person, called the “insurer”, undertakes to indemnify another person, called the
“assured”, against a loss which may arise or to pay a sum of money on the happening of a
specified event.! 1: is a contract whereby, for an agreed premium, one party undertakes to
compensate the other for loss on a specified subject by specified events.? “Insurance is indemni-
fication against the risk of loss, by distributing the loss over a group.”™

44.21. The two major types of insurance are marine snd non-marine.! TFor convenience,
non-marine insurance mav be studied in its various species,

4422, In the classification of insurance against main types of non-marine risks, as given
by Halsbury® personal insurance is thos described :—

“(1) Personal insurance in which the event insured against effects the assured in relation
to his life and limb and physical well-being. This class includes life insurance, endowment and
retirement annuity insurance, persoinal gccident insurance and sickpess insurance.”?

- Accident policies insure against the contingency of accidental injury or accidental death.
Accident insurance, liability insurance and automobile insurance, all share this feature,—-that

the insurance covers loss or damage resulting from accident or unanticipated

contingencies
except fire and the elements.

Contract of
insurance.

Porsonal insurance
and A ccidents
[nsurance. '

44.23. Every insurance, whatever its nature, postulates that a sum of money will be paid c,pingency and

by the insurer on the happening of a specified event.” In one sense, all categories of insurance
are refated to a “contingency”.® But, as a distinction is sometimes made between an “indemnity

insdrance™ and “contingency insurance”, it would be desirable to discuss “indemnity™® in some
detail.

44 24. The question of indemnity is thus dealt with in Halsbury!® :—
*Most contracts of insurance!! belong to the general category of contracts of indemnnity

in the sense that the liahility of the Insurers is Hmited to the actual Ioss which
is in fact proved”i?

The happening of the event does not of itself entitle the assured to payment of the sum
stipulated in the policy;'* the event must in fact result in a pecuniary loss to the assured anz

1 Slater, Metchantile Law, (1936), page 275, Se¢ also Stevens, Merchantile Law (1965), page 310,
1 Bouvier, Law Dictionary (1914), Vol.I, page 1613

1 Lavine, Modern Business Law (1959}, page 350,
* Halsbury, 3rd Edn. Vol. 22, pages 7 ef seg. and 175 o seg. deal with the hwo separately.
¥ Halsbury, 3rd Edn., ¥ol. 22, page 154, para 353(n).
¥ Emphasis added.
T Halsbhury, 3rd Bdn. Vol. 22,‘ page 180, para 347,
* See Halsbury, 3vrd Edn. Yol. 22, p.394, para 803.
. . . . . . . . .
. H.L'Césé;?;}%t:gaggsgrgf?c;gg%;ﬁ:{;ﬁéﬁf, sse the aplnion of the Judgesz in frefng v, Faﬂﬂin‘g' {1847
¥ Halsubry, 3rd Edn. Yol. 22, pages 130, 131, 182 paragraphs 348, 349,
. 3t Exgeptioms are life insurancs, personal accidant and sickness insurance, and some forms of € ontingency
imsurance; se¢ Halsbury, 3rd Edn. Vol. 22, pages 181, 182, 394, 395,

19 Sea e, Darrall v. Trilibitts (1880). 3Q.B.1. 560, C.A. Caxiellain v. Presron (1387), 11 Q.R.D.
Megesok v. Bravanr & Co. (1942) 2 All. E.R, 661. ( ) QB.D. 380, CA.

M Dane v, Morigage Imsarance Corgn., {1894} 1 Q.B. 54, C.A. atp, 61, per Lord Esher, MLR, :
Wiake Prize & Co. v. Ching, (1956) 3 AB.R. 821, at p. 835, per Devlin . P o : see also et

U Garden v. Ingran: (1852 23 L.J. Ch. 478, at p. 479 per Lord St Feonards.
24 M of Law/77—32.

¥
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the assured then and then only becomes entitled to be indemmified, subjeet 10 the Umitaiion of
iifs comiract)

“He caunot recover more than the sum insured, for that sum is all that he has stipu-
lated for by his premium and fixes the maximum hability of the insurerst.
- Even within that limit, however, he cannot recover more than what he establi-
shes ta be the actual amount of his loss;* the contract being cne of the indemnity,
and of indemnity only, he can recover the actual amount of his loss and no
more,* whatever may have been his estimate of what his loss would be Tikely
to be, and whatever the premiums he may have paid, calculated on the basis of
that estimate.”

“In the strict sense previously indicated,® contracts of life insurance,® personal accident and
sickness insurance’ and some forms of contingency insurance® are not contracts of indemmity.
in the case of contracts of this class there is #ormally no necessity fo prove a pecuniary loss,

If the assured chooses, for example, to valse a leg or an eye at £50,00D, and to  pay
premium accordingly, he i5 entitled to recover the stipulated sum in the event of his losing the
member in question.

“His estimate of his possible loss is, in effect, regarded as genuine and acceptable, -
even if not agreed, because no one is likely “deliberately to inflict such damage
on himself, ahd no one can in fact foresee, even at the date of loss of the mem-
ber, what the full pecuniary loss is likely to be. Similarly a person can value his
life at any figure that he can afford, particularly as he is unlikely to be able to
foresee, at the date when he taken ow the policy, what at the dafe of his death
his financial obligations to dependants may be. Indeed, ns has been said® sxch
an insurance is rezlly a form of investment.” ’

44.25, As, however, we shall show Tater' there are many points of difference between life
insurance and accident Insurance. A

d}:':l“:ﬂ' of acci- 44,26, We shall now trace in brief the history of accident insurance, We would Ike to
askTang- quotd 2 passape from the judgment in an Australian case,!? where the history is lucidly stated.

“Personal gecident insurance began with railways. Many companies were formed
between 1845 and 1850 to insure passengers against the consequences of railway
accidents. From this beginning, personal accident insurance was extended to
death or disablement resulting from other accidents, and then to variows forms
of insurance apainst incapacity from sickness. But all this occurred long after life
insurance policies had become well-known distinctive instruments. And origi-
nally accident insurence was transacted by compaties not engaged in other forms

1, Dalhy v. India and Londor Life Assurance Ceo., (1854), 15 C.B. 365,

1 Fesiminster Fire Gffice v. (riasgow Provident Investingat Sociaty, 1(838), 13 Aop. Cas, §99, H.T, at n.T11, per
Lotd Selborne, L.C.; of, Curtiz & Sons v. Mathews [1918), as reported in 35 T.L.R. 189, CA,

¥, Chapmsn v, Pole P.O. (1870} 22 1.T. 308, at v, 307, per Cockbum, C.I.

1, Casteflain v. Preston (18833, 11 Q.B.D. 380, C.A., at p.385, per Brett, L.1.

b, Seo Halsbury, page 120 ante. :

¢, Daihy v, Indian and Londoen Life Assurance Co., (13543, 15 C.B, 265,

7. Theobald v, Roilway Passengers Assurance Co., (1354), 10 Exch. 43, at pagz 53, per Alderson, B. A Policy
insuring a third person egainst personal accidént is, howsver, a contract of indemnity {Blascheck v. Bursell, (1916},

B[BTLR5;3IB&S M)

¢ Hazlsbury, page 394 et oq.. . i

9. Daiby v, Indian and London Life Assurance Co.. (1854), 15 C.B, 365; Law v. London Indisputable Life Polley
Co. (18553, TXK & 1. 233, Gould v. Cartds, {1913 3 KB, 84, C.A,, at page 95, per Buckley, L.J. - ‘
» Gould v, Curils, (1912) 1 LR, 514, at p. £40. ger Hamilton J; affrmaed, (1913) 3 K.B. $4 C.A,

u, Paragraph 29, infea. o
1t National Mutual Life Association v. Federal Cometissioner for Taxatior (1259-601 13 Australian Law Journat!

Reports, 15, 21-22 (Windever J.x
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of insurance. Tt was only towards the end of the nineteenth century that com-
panies which had been engaged in fire inswrance began to underiake accident
insurance.” The separate and late origin of accident insurance emphasises its
distinctive character, and emphasises, 1 think, that in a strict sense the twrm hfe
policy is oot appropriate for modern forms of combined insurance. Insurances
against accidental death do in some ways resemble lfe pelicies; and they are
within the Act of 17742 Yet ordinary accident policies providing for payment
on accidental death have been held not to be life policies for the purposes of
provisions in bankruptcy and similar  legislation by which life policies are
pratected.”?

44,27, The inception of accident insurance is bound up with the Indusirial Revolution.!
With the use of mechanical transport, the whole outlook changed. Seripus accidents upon rail-
ways occurred with frequency in the early days and the demand for accident insurance was
manifest. Travel by air also increased the demand. With the passing of the Employer’s Liabi-
lity Act, 1880, which placed a burdon on the employers, a demand came for shifting that bur-
den. The advent of motor vehicles led to the further development of insurance. Further {in
respect of molor vehicles} legislation made third party msurance compulsory.®

It the past history is suy indication, it would scem that with the passage of time, the scope
of insurance against accidential tisks is bound to increase.

44.28. The scope ¢f “accident insurauce™®, in insurance business practice, seems to be rather
wider than mete “persoaal accident” insurance?-3. The scope of accident inswrance will be
best understood fromn its classification, which has been thus given®.

“Accident lnsurance for the purpose of classification may be divided into the following
main clauses, vis., :
(a) Juttrunce cf the persor—Personal accident and sickness risks, with which most
be considered coupen and similar facilities.

(b) Insurance of properfv against persomal loss, of which burglary and plate glass
are good examples. .

{c) Insurance of lability, such as =mployers’ liabiliy and public liability risks where
the insuted is not the claimant with whom setilement has to be made.

(d) Insurance of finievesr, such as fidelity guarantee.

Certain types of accident business represent a combination of iwn or these classes, while
others include no less than three. Comprehensive motor policies (private cars) embrace {a),
(b)Y and (¢) under the one policy, as do Household Poficies.”

44,26, It has been said that thc business transscted by the Accident Department of a
composite office comprites all these sections of Insurance business for which provision is not
made by a Marine, Lifc and Fire Depariment!®. The variety of its scope will be evident from
the contents of the Accident Section of one of the year Books on Accident Insurance!’, which
covers persons accident, disease and sickness insurance, burglary insurance, “Al Risks” In-

————— e —— . —

L, See Reymes “History of British Insurance”, pages 283-299, 375175,
¥, Skilling v. Accidental Death Inswrance Co , (185 2 H & N, 43, (1853) 1 F. & F. 116,
TN, Etes Corteen, (1941 V.LR. 254 Inre Forley (1931) V.L.R. 271 ; Ini re Kare (1943) 8. 5.R.. 8} Re Packer (Clyns,
J.—not yet reporizd).
1 See Stong and Cox, Accident Insurance Year Book, {1563). page 7.
', See Stone and Cox, Accident Insurance Year Hook, (1963), page -9,
s. As to “accident®, see Chitty, contracts, (1961), Yol, 2, para 837.
*. The definition in section 98(2), Stamp Act, 1891 {(now partly repealed), was nerrowst, as it was Confined to per-
sonal aceidents. :
Y Sea also Lancashive, Insnrance v. Infan] Revempe (1899) | Q.B. 535,
*. Stone gnd Cox, Accident Insurance Year Baok, (1953}, page 12.
18, Stons & Cox, Accident Insurance Year Book, (1963), page 11.
W, Sione & Cox, Accident Insurance Year Book, (1963), Table of Contente.
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surance, Insuyrance of Money, Baggage Insurance, “Combined Travel” Tusurance, Storm & Tem-
pest Insprance, MHouseowners' Insurance, Sobsidence Ipsurance, Glass Insurance, Public Liability
Insurance, Product Liablity Insurance, Persomal Liability laosurance, Motor Insurance, ete.

™" 44.30. In England, policics oi motor vehicles are wider® than required by the Road Traffic
Aci®, and may cover (a} damage to the vehicle, (b) lability for damage lo praperty, (¢} death or,
or injury to, the assured and (sometimes) his or her spouse, {besides hability to third
parties,}®

44.531. We shall now deal more specifically with personal aceident insurance. The object
of personal accident insurance is to make provision for payment of a sum of money in the
cvent of the lusured sustaining accidental injury.

“It resembles lfe hisnrance, and differs from other types of insurance in that it is not a
contract of indemmnity!; it is merely a contract (0 pay a sum of money on the happening of a
specified event®; namciy, the sustaining by the assured of personal injory by such accidental
means as may be defined in the policy®. The event may invalve the death of the insured, bt
the insurance is not lor thar reason g conlract of life insirance”. 1In the case of life insurance,
he assured is bound lo die some day, the uncertainty being as to the date when the death will
take place™. TIn the case of personal accident insurance, on the other hand, no accident may
gver happen; and, even if it does, there is no certalnty that it will result in death of disable-
ment of the assured®,

44,32, Halsbury, further, states'® :—

“584. Need for imupable Inferest—As in life insurance. an in:zurable interest is re-
quirec by statutel’, the intercst novmally being the potenfial pecunigry loss of the
assured as a result of the disablement, cither of himself, or of the third party if
a third party is insured.”

Halsbury adds, “In fact, personal_accident insurance developed cut of life insurance®, but
it is necessary now to regard it as a different kind of insurance, and it is in fact generally so

regarded.”

I may be added that the distinction is recognised in England in the Assurance Companies
Act™,

44.33. Personal Accident Insurance is ordinarily effected by policies. But there is ako
a system of “coupon insurance” prevalent in England.

1, Chilty on Contracts (1961) Vol. 2, paragraph 908,

=, Road Traffic Act, 1960 (B & 9 Eliz 2 C, 16).

®, See also analysis in Halsbury, 3rd Edn,, Val. 22, pages 353, 354, para. 726470 and 727,

1, Theobald v. Rathway Passengers Aszurance Co,, (1854 10 Exch. 45, at p. 53, per Alderson, B. Policy insuring
{he accused apainstloss arising from any accident 1o a third person is, however, a contract of indemnity (Slascheck
v. Bussedl, (1816), 33 T.L R. 51, afflrmed, 33 T.L.R. 74 C.A}

§. Bradburn v. Great Weaterss Rail Co., (1974), LR. 10 Exch, 1, at p. 2, per Bramwell, B., (1874-1830} All. ER.
Rep. 195, ) . -

S Floyds Bank Lid. v. Eagle Star Insuranice Co., L4 (1961) L ALl B8 914 (insurance against personal fnjuriey
held to ind{de personal injuries resniting in death). For gorm of personat pecident policy, see 7 Ench:  Forms and

Precedents (3rd Edn.} 532,
7, General Accident dssurance Corpn, v. Infond Revenne Commissioners (1906), & F, (Ct. of Sess) 477.

¢ See Halshury, 3rd Edn, Vol. 22, page 272, .

V. Gienernl Accidemt Assuyance Corprm. v. Inland Revenuwe Commissioners (1906), 8 F. (Ct. of Bess.) 477; of,
Lancashire Insurance Co. v. Inland Revenue Commissianers, (1890) 1 Q.B.-353, at p. 339, per Broce J.

W, Hafshsry, 3rd Edn. Vol. 22 page 293, para T84,

1, Life Assurance Act, 1774 (14 Geo, 3 ¢. 48), section ! ; Shilfing v. Acgidental Deatk Insuranee Co. (1851 H. &

M. 42. . .
11, The Assutance Companies Act, 1909 (3 Edw, 7 ¢. 43), section 1.
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44.34. The nature of “coupon insurance” is thus described in Halsbury!-® ' —
604, Nalure of coupon insurance,

The purchasc of a newspaper or ether article frequently confers upon the purchaser
the right to an insurance against personal accident. 'The insurance arises by
virtue of some arrangement made by the proprietors of the newspaper or article
sold with insurers, and the position of the purchaser is duiined in a document
or coupon which is annexed to the article or, in the case of a newspaper, printed
as part of i, and in some cases nothing beyond the purchase is necessary (o com-
plete the insurance®. In other cases the coupen has to be filled up, and it may,
further, have to be repistered with the insurers. The protection given by the
coupon s usoally in a narrow compass, being limited to accidents to vehicles
in which the holdcr of the coupon is a passenger, or accidents to pedestrians.

603, Fayment it case of aealil.

Provision is usually made, in the event of a fatal accident, for payment of the sum
insured to a specilied persen, such as the holder's wife or next of kin. Where
the coupon is issued by a newspaper, power is usually reserved to make the pay-
ment 0 the person adjudged by the editor or some other person to be holder's
next of kin, in which case his decision is final”

44.35. As to stamp duty on instruments by way of coupon insurance, the relevant Stamp on
>oupons section in the English Act is section 116% Where any person issuing policies so carries on
the business as to rencder it impracticable or inexpedien: that the duty of six pence be charged
upon the policies, the section empowers the Comnussioners to enter inlo an agreement with
such person. The agreement provides for the delivery of quarterly accounts of sums received
as premium on such policies. Duty is charged on the aggregate (of the sums recovered), at
the rate of five pounds per cent, as stamp doty. This section, and the Second Schedule, 1 Second
Purt) to the Act, make other detailed provisions, which need not be gone into.

44.36. We shall now discuss the meaning of the expression “policy”. The term “policy
is borrowed from the ltalian merchanis who introdiced insurance into England.® The lialian

“polizza™®, it is stated?, may be derived from the word “polythcha™—a tablet of several folds—

ured in late Latin for an account memorandum book. The expression “policy” may be used
to describe any contract of insurance, however, informal®*. A policy must be issued within a
certain lime after the receipt of premium!™-=,

The definition of “policy” in the Indian Stamp Act!® is not very helpful for 2 consideration
of the question which we kave 1o discuss.

. Halsbury, 3rd Edn., Vol. 22, pages 302, 308, paras, §04-605.
*. Matter in footnotes not important for the present purpose is not reproduged,

*. Bee Carbilf v. Carbolic Smoke Bail Co., (1893) | Q.B. 256, C.A, Payment is not ial {Shanks v. {
Assurance Co. of Indie, 4 S.L.T. 55).E “ ¢ e & s not exseatial (Shanks v. Sux Life

*. Boction 116, Stamp Act, 1891 {54 & 55 Vic. C. 39).

¥, Chitty on Contracts {1961, Yol. 2, pages 344, 145, para 303, 804 and f.0. 5.

*. The full word is “polizza d" assecurazione”. See Arnould, Marine Insurance (1961), Vol. I, page 9.
*. Chitty on Coatrarcts (1961) Vol. 2, page 344, 345, para 303 8 and F.n. 5. '

b, FPorsikring Saktiesed Skaber v. Atiorrey General, (1925) A.C. 639, 642,

*. For detailed discussion, sez Halsbury, 3 . Yol. s i icy™
and footnote 10, alsbury, 3rd Edn., Vol. 22, page 209, paragraphs 393, 395, “Meaning of Policy™,

o, Section 66, Indian Stamp Acl, 1599,
1, Cf. gection 100, Stamp Act, 1891 (54 & 55 Vic. c. 39).
%, Section 2(19) and 2(19A), Indian Stamp Act, 1399,

Policy.
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English law. 44.37. The definition of policy in the English Act of 1891 (as amended in 195-9], relevant
1o the topic under discussion, may be quoted! :—

“FPolicies of {nsurance”

“91. For the purposes of this Act the expression ‘policy of insurance’ includes cvery

writing whereby any contract of insurance is made, or agreed to be made or is
evidenced, and he expression “insnrance” includes assurance.”

44,38, Policy of life imsurance has been thus defined in English Act of 1891 (as amended
in 1959).

98. Policies of fnsurance cicepr policies ol sea Insurance

(1) For the purposcs of this Act the expression “policy of life insurance™ means a
policy of iasurance upon any life of lives or upon any event or comtingency
relating to or depending on any life or lives except a policy of insurance for any
paymert® agtecd lo be made upon the death of any person ounly from accident
or violence or otherwise than from a natural cause.................%"

The stamp duty is thus prescribed in the Act of 1891 (as amended in 1959),

99, The duty of six pence* wupon a policy of insurance ({other than policy
of........ ... Mife insurance} may be denoted by an adhesive stamp which is to
be canceiled by the person by whom the policy is firsg cxecuted.”

Deflaition of 44.39, The defnition of “policy of insurance against accident™ which was given in section

policyof insurance 98(1) of the {English) Siamp Act, 1821 is useful. The definition bas now been repealed by

agaiast accldent. ¢y e’ Finance Act, 1959, which places all policies other than life insuraace policies in one class.
The definition, so far as is relevant, was os follows® :—

“. .....the espiession “policy of insurance against accident’ means a policy of in-

surance for any pavment agreed to be made upon the death of any person only
from aceident or violence or otherwise than from a natural cause, or as com-
pensation for personal injury, and includes any notice or advertisement in a
newspaper or other publication which purporis to insure the payment of money
upon the death of or injury to the holder or bearer of the newspaper or pabli-
cation comdaining the notice only from accident or viotence or otherwise than

from a natural cause.”

Resemblance bet- 44.40. There are, no doubt, some points of resemblance between life insurance and accident
:Egamﬁ&jm::ad insurance. A policy of inswrance against accidents, as usually drawn, is not a contract of indem-
’ nity.® It is a contract to pay a certain fixed swmr per week in case of injury, and a certgin other

ace.
fixed sum in case of death.®

44.41. The position regarding indemnity in regard to accident has been thus staved'® by a
writer on mercantile law :

l Section 91, Stamp Art 1391 {54 & 55 Vie. <. 39); Monroe, The Law of Stamp Duties, (1964), page 229.
2. Omitted words were repealed by Finance Act, 1959, section 37, and Schedule VIIL
3 Omitted words. were repealcd by Finance Acl, 1959, section 37, and Schedule VIIIL
4. “Six pence”’ was substituted for ong penny™ by the Finance Act, 1920, section 4002). Seo also \he Finanee

Act, 1959, section 30(1).
_ Ounitted words wers repealed by the Finance Act, 1959, section 37, and Schedule VITI,

6 Halsbury, 3rd Edn., Vol. 22, page 234, footnote (o).
7. Stamp Act, 1891 (54 & 55 Vict, c. 39), section 95(1), before its amendment by the Finance Act, 1949,

R. Chitty, Confracts, (1961), Yol, 2, Paragraphs E56-857,
9. Chitty, Contracts, {1961), Yol. 2, paragraph B57.
10. Stater, Mercantile Law, (1956), pages 260-281.
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“ACCIDENT INSURANCE—

An accident insurance can be a contract of indemnity, but it can also be a contract for
the payment of specified suin in the event of accidental death of the assured or of his losing, say
an eye or a limb, This kind of accident insurance is similar to the valued policies which are
common in maring insurance and in the insurance of art treasures against fire.

“Where, in the evert of an accident, the insurers pays the sum named in the policy, he is
not subrogated to the rights of the insured.  Accordingly, the assured, or in the case of his death
his personal representative, can claim damages against the person who has caused the death or
the injury, for the insurance has been effected against this very contingency.”

44.42. The distinction between “indemnity insurance” and *‘contingency insurance” is recog-
nised in some decisions. -2 The observations of Bramwell, B in Bradburn’s case, state the posi-
tion accuwately® :a—

“A man pays the premiums upon these accident policies upon this kind of footing,
namely, that his right to an indemnity in case of an accident shall be an equiva-
lent for the mischief or injury that happems to him. He gets more, no doubt,
if the mischief happens than all the premiums which he has paid would amount
to; but he runs the chance that he will not get any thing at all ; and therefore it is,
I say, that he ought to have this sum in addition to the damages that he may
have sustained at the hands of the defendants by reason of the accident itself;

far otherwise he would be a Ioser by insuring against accidents in a case where

the railwav company was in the wrong. I am, therefore, clearly of opinion that
the veudict stands at present for the right amount.”

44.43. The distinction between life insurance and accident insurance, is equally important.
This is very well elaborated in an Australian case.* Tt points ont, first, that marine, fire burglary,
persone! accident, motor vehicle and other miscellaneous insurances indemrity the insured
against loss from events which may or may not occur, while life insurance is related to a con-
tingency which must occor, the only uncertainly being abont its time. Secondly, life policies
are capable of advance calculation, while in other forms of insurance the determination of pro-
babilities would seem o have a less scientific basis, Thirdly, accident and sickness policies are
ordinarily annual coniracts, (like fire etc.), and have no surrender value.

44 44, We shall now proceed to consider the specific guestion which forms the subject-
matter of this Chapter. The point that we have to consider has a history.¥ It would appear
that on 18th February, 1898, the Chamber of Commerce, Bombay, seat a representation” to the
Government regarding stamp duty on accident insurance policies, for bringing the law inline
with the English Act. ({This was with reference to the Draft Bill to amend and consolidate the

Stamp Act).

44.45. The Select Committee® which examined the 1898 Bill, considered this representa.

‘tion.® (The representation is mentioned in its Report, in the marginal list of papers considered).
‘The Select Committee did not, however, adopt the suggestion in foto, but stated :

“No. 47. Policy of Insurance—We have provided a reduced dutfy for insurance

against accident or sickness which is at present chargeable on the same footing

as life insyranoce.”

1. CF Weast Wake Price & Ca. v. Ching, (195T) | W.L.R. 45, S1.
2. As to “indemnity”, see In re Miller, Gibb & Co. Léd., (1950 T W.L.R. 703, 708.
3, Bradbarn v. Great Western Rail Co., (1874) LR, 10 Bach. 1 (1874-1980), A.E.R. Rep. 195, 156 (per Bramwell

4. National Mitual Life Association v. Federol Commissioner of Taxation, (1959-680) 33 Australian Taw Journal
Reports 16, 21-22 (Windeyer 1),

. Paragraph 5, supra,

. For history of the provision itself, see parapraphs 7 to 9, supra.

Papers of Act 2 of 1893, Yol.2 (National Archives),
. Report of the Sefect Comraittee, dated 19th March, 1898. (Papers of Act 2 of 1899, Vol2) (National

Archives),
. Soe Supra.
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44.45. The draft as suggested by the Select Committee on the Bill of 1898 was as follows? :

Att. 6, Sch. *47. Policy of Insurance—
ification MNe. . .
ﬁ%ﬁ&’f“amw C—Accident and Sickness Insurance—
lat November, . . . . ,
1895, {a} against Railway Accident, valid for a single journey only Proper Stamp duty
_ One anna.
EXEMEPTION
When issued to u passenger travelling by the intermediate or the third class in  any
Railway. .

Art. 12(b), Sch I, “(b) in any other case—for the maximum amount which m_ay becomemp;;-able in the case . o
Kotification No. of any single accident or sickness where such amount dees not exceed Re.1,000/-, and
SI95.R., dated also where such amaunt exceeds Rs. 1,000 for every Rs. 1,000/ or part thereof. Two annss,
Ist  Movember, D —Life Insurance or other [nsurance not specifically provided for, except such a re-
1895, insurance a5 is described in Division B? of this acticle. . . . for every sum insured not

cxceeding Rs. 1,000 and also for every Rs. 1,000 or part thereof insured in - excess

of Rs. 1,000

{iy if drawn single Six annas.
(i) if drawn in duplicate, for each part Threo annas.
Exemption

Art, 12, Sch. II, “Policies of life insurance granted by the Director General of 1he Post Offices of Indda in

Hg&%’fgff’“d;g‘ accordance with rules for Postal Life Insurance issued under the authority of the Government

fst MNovember, of Indiz.”
1855,
E:‘;ﬂd‘m.ﬂm? 1o 44.47. We have now to consider whether the law on the subject should be changed. For
ens i mind : . . . PR .
in recommending this purpose, a consideration of the rationale of the existing law appears to be desirable. Now,
changes. it s not aiways easy to discover the rationale of the provisions of a taxing law.* For that reason,
it is not easy to formulate the considerations which should be taken into account while conting

to a ponclusion whether a change should be made in such provisions or not.

On the one hand, from the point' of view of the insurance corporation, a policy of insurance
is a business docoment. It brings profit, and its taxability is supportable on that ground.

44,48, Op the other hand, from the point of view of the insured, the policy is merely a
protection against a possible risk; there is no moftive of profit, and it is not a commercial transac-
tion so far as the assured is concerned. He does not view it as such. Jt is not even an  ‘invests.
ment’, i.e., the conversion of money into some species of property from which income or profit is
expected 1o be derived in the ordinary course of trade or business.# Tt may be noted that in cont-
rast, some forms of life insurance-—e.g., endowmeant-—are investments. )

44.49, Again, m modern times, with the increasing risk of accidents, in the factory, from
transport, from the complexity of urban life and other similar factors, there is evary need to
encourage accident insurance, so that the lose is not borne by cne person, but is distriouted
amongst many. From that point of view, there appears to be ample justification for keeping the
stamp duty to the minimum. :

Comments  of 44.50. We shall now consider the comments received by the Ministry of Finance from

State  Govern- @000 Goyernments on the two points raised in the suggestion of the Indian Insurance Com-

men di . . , .
du'lytso;e%a:ig‘i?lgl panies Association.’ The points made in these comments may be thus semmarised.
policy.

1. This draft seems to have been adopied without further discussion.

2. The printed copy speaks of Division F, but this seemns to be 3 slip for Division E. (Division E mlated to
Re-Insurance). - R

3. Ranking CJ—".... ... the legislatnre may have reasons and good reasons which de not mppear wpon the
surface” —Jarardhan v. Secretory of State, A LR. 1931 Cal. 193, 200,

4. See Chamiber’s Encyclopaedia (1951), Waol. 7, Pages £09.

5. Bee, supra.
6, The summary is based on 5. No. 35 and 36 ig the Law Commission File No. F34)/AYLC Part T, Vol I
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(1) Duty on criginal policy.

One State Government and the Administrations of most Unicn Territories agreed to the
proposed change, Two State Governments and the Administration of one Union Territory,
had no comments.

Nine State Governments were opposed to the proposed change. The reasans for oppos-
ing the change, as stated in the various replics taken together, werc—

(i) that the rate is not high when compared with life insurance policies;

(ii) that any concession in respect of policies under article 47-C and 47-CC will
give rise to similar requests by persons inferested in  policies governed by
articles 47-A and 47-D;

{iif) that accident and sickness insurance premia are paid by well-to-do  people
either for themselves or for their workmen, and there can be no hardship involved
in paying the present rates; :

(iv) that no reduction of Government revenwe can be contemplated during the present
eémergency;!

(v) that the Insurance Companies Association has not been able to furnish points
of similarity between policies under article 47-B and those wnder article 47-C;

(vi) that looking to the huge amount jnsured for comparatively small amounts or
premivms, the stamp duty under article 47-C(b) is not likely to affect the
insurance business,

(vii) that under section 28, it is the person taking out the policy who bears the duty,
and insurance companies ‘‘are not directly concerned with the incidence of this
stamp cuty.”

One State Government,® which was opposed to the reduction, suggested that bus journey
may be included alongwith railway accidents, for exemption under rule 47-C{a), “which
may lead toc greater populerity of accident insurance among the less well-to-do classes.”

44.51. As regards the duty on renewal, two State Governments were of the view that
renewals are chargeable at the same rates as for the original, and that a specific provision tc
that effect may be inserted to remove confision. One State Government expressed this view—
"“Reduced rates in regard to repewals under item 47-B of the article have been prescribed
with a view to encourage insurance against fire and damage of property. Accident and sick-
ness insurance premia are paid by well-to-do people either for themselves or for their work-

men.”

One State Government stated that in the absesnce of any provision, the duty for renewal
will be the same as on originals, Three other State Governmemts were opposed to the suggested
reduction.

Two State Governments, and the Administrations of several Union Territories were -

agresable to the reduction of the duty on renewal to one-half of the duty on the original.

44.52, We have given anxious ¢onsideration to the points made in the comments sent
earlier to the Ministry of Finance. We think, that while likelhood of reduction in the revenue
of States -has to be talen inta account, it should alse, at the same time, be remembersd, that
there is a strong need for popularising accident insurance. The similarity of agcident insurance
with life insurance is mainly historical. A person teking out an accident policy has no motive

1. This was a refarence to the emergency of 1962,
2. 8. No. 35 (Eaclosures), in Law Commission’s File No. F. 3{4){57/LC Part I, Vol. TI.
24 M of Law/77--1313,

Comments  of
Slate Govern-
ments i
Dty on renewal.
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of profit, and any profit that he makes is incidental. There are many points of difference

stween life and accident policiest. It is therefors legitimate to make a distinction between
the two in regard to the scheme of taxation, particularly if other relevant considerations present
themszlves. i

34.53. The limited similarity? between Iife and accident imsurance in respect of the fixed
amount payable, appears to be due to the nature of the loss insured against.

I; has been pointed out’ that when an individual's life or earning power is affected, no
accurate measure of its value is possible. The insurance contract therefore assigns the risk
a fixed value, which is all that the insured recovers when the policy falls due.”

To put the matter differently, in a personal accident policy, the fixed sum dispenses with
the proof of the extent of the loss, by specifying the nature and effect of the injury sustained.*

44.54, A classification of the various types of insurance® from the point of view of the
subject-matter would be helpful for appreciating the relevant poruts.

Tasurance

PROPERTY PERSONAL
(Loss from impairment {Loss of income or
or destruction of inereased expenditure,

property—which may l:ne——‘) dug to—)

| | | ] l
Tangible property Intangible Death Survival Tmpaired Lossof oportunity to
(1a} property (1b) (2a) (Zb) hezalth contribute one’s
(e} skill, labour - and
whedge{2d)

44.55, Examples of each category given in the above classification® are :—
1a. Marine, Automobile, Fire, Flood, ete. Insurance.

1b. Compensation and liability insurance. Credit insurance. Insurance against
interruption of business, Mortgage insurance. Title insurance. Re-insurance.

2a. Life Insurance.

2b. Endowment Insurance.

2c. Sickness Maternity, Accident and Invalidity, Insurance.
2d. Unemployment Insurance,

44.56 Though both accident insurance and life insurance fall under “personal” insurance,
vet, in fact, accident insurance stands much nearer to the other classes of imsurance than to
life insurance, Assoming (as is stated W one comment)? that accident insurance is takem out
at present by only well-to-do people, there is no reason why others should not be encouraged -
o do s50.

1. See supra.

2. 8ee supra.

3. Encycloapedia of Social Sciences (Macillan) (1941-Reprin), Vol. 8, page 6.
. Cf. Ivamy, General principles of insurance Iaw (1366), page 8 and 357,

. This is based mainly on Encycloapedia of Social Science

. See supra.

. See supra,

. Ses supra,

o0 =) Oh Lé
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44.57. As regards the objection? that similar requests will be made by other persons {in
respect of other types of policies), we can only say, that any request by a person interested
in other policies—for example, policies governed by article 47-A and 47-D—can be considered

on the merits when it is put-forth.

44.58. Lastly, the fact that the stamp duty iz pald by the Insured and not by the com-
pany, does not mean that a suggestion® made by an Association of the Insurence Companies

should not be accepied, if it is in the general inferest.

44,59, At this stage, we would like to elaborate the proposition that the policy does not
bring profit®. Accident insurance may not be “indemnity” in the strict sense’. But the amount
recoverable under the policy is regulated.

As has been stated by Halsbury,® the policy usually provides for payment of a lump sum
in the event of the assured’s death by actident, and of other sums, varying in amount according
to the nature and extent of the injury. The specified amount is payable in the evemt of the
assured sustaining certain specified injuries, such as the loss of sight in ome sye or total loss
of sight,*

Sometimes, the policy provides for increased compensation for certain forms of accident.
Thus, in one case?, a double bensfit was payable if the assured, at the time of the accident, was
a passenger on a public conveyance,

Halsbury observes®, “Where the policy provides for payment of compensation in the event
of non-fatal injury, but makes no special provision for its amount, the assured is entitled to
receive compensation for his pain and suffering of and expenses incurred to an amount not ex-

ceeding the amount payable in case of death.?

44.60. (8) Having regard to the coosiderations summarized above!®, and ako to the fact
that the premium in respect of policies of accident insurance is low??, we think that there is a
case for reduction of the stamp duty as follows. Under article 47, Division C, pargarph (b),*?
in respect of an original policy, (of insurance against actident and sickness), when the maxi-
mum amount which becomes payable in a case of any single accident or sickness does not
exceed Rs. 5,000, the duty should be 10 paise for every Rs. 1,000 or a part therecf, and
when the maximum amount whick may become payable in the case of any single accident or
gickness exceeds Rs. 5,000 the duty should be Re, 1 irrespective of the amount which may
become payable, If this change is made, then the existing proviso to article 47, Division C,
paragraph (b}, added by Act 18 of 1928, will become superflucus, and may be omitted.

(b) We have considered the suggestion® regarding bus journeys. We think that policies
of insurance against accidents in course of journey by bus, if valid for a single journey, should
be exempt, where the amount does not exceed Rs. 5,000. We are, further, of the view that
this éxemption should extend to journeys by all conveyances iachuding rail or air,

We are of the view that policies for single journey or voyage above Rs. 5,000 should bear
duty of only 10 paise whatever be the mode of conveyance.

We are further of the opinion that aircraft should be treated in the same category as raitway,
since the article is dealing with accidents.

1, Bee mupra.
2. Seo mipra.
3. See supra,
4. See supra.

- 5. Halsbury, 3rd Bdn., Vol 22, page 299, para 597.

6. Bawden v. London Edl'nburgh & Glassgow Assurance Co., (1892} 2 Q.B. 534 (C.A.),
7. Fidelity and Caswaiity Co. of New Tork v. Mitcheli, (1917) A.C. 592, 554 (?.C.).
8. Halsbury, 3rd Edn., Vol. 22, page 299.

9. Theobald v. Rallway Passengery Assurance Co., (1854) 10 Exch, 43,

10. Puragraphs 36, 37, 40 to 47, supra.

11. Sec mpra.

12. Ses Appendix 1 {Dralt Amendmeni to article 47, Division C).

13. Soe spra.
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We should mention that in the Questionnaire, in putting forth a re-draft, we ad made! a
limited suggestion for amendment of the article. But, after fuller consideration, we are cf the view
that certain other changes are required, for reasons already stated.

44.61. The next point to be considercd relates to stamp duty on renewal. The existing provi-
sion (it is stated) is not specific on the point and the suggestion? is that it should be clarified by
inserting a specific provision, us in the case of fire insurance.

44.62. Now, in thcory?, renewal is a fresh contract, at least where the policy expressly sti-
pulates that i is not to continue beyond the period of insurance unless renewed by mutual consent.
But, in practice, a fresh proposal for renewal is not used in accident insurance*, and the original
proposal is treated as repeated.® Tt seems, that the usual practice in England is to get an accident

insurance policy for one year®-7, with a provision for renewal.

44,63, In this connection. we may refer to the observations of Sir James Westland while
presenting the Report of the Select Committee on 215t March, 1898%—

“A difficult question arises in conpection with insurance policies, It arises from the
fact that the system of transaction of business in Bombay is different from the
system: of transaction of business in Calcutta. The duty upon insurance is by law
levied upon the issue of the original policy., We levy no duty upon renewals. The
consecuence is, when an insurance policy is renewed, that is to say, if the original
insurance policy is extended, then it bears no new duty, but if a person cancels his
policy, and takes another policy in the same terms from another Company, he has
to pay the additional duty.”

He stated, that in Calcutta, the insurer transacted their business directly with the offices,
so that the policy was renewed year by year with the same Company and bore no duty. But,
in Bombay, the busiess was donc through brokers, who might take policies with a new Company,

80 that it was a mew policy.

44.64, 1t should, Further be noted, that stamp duty under article 47 is chargeable oaly if
‘here is a ‘policy’®. A “receipt” for renewal premium cannot, as such, be charged as “poli g
in case of insurance accident. It is necessary to consider whether it is chargeable as a

“receipt™s,

44 65. As regards stamp duty on renewal, therefore, the correct position (under the existing
law) is uncertain!?, Perhaps, it can be stated that if a poficy is issued, it would be chargeable with
full duty*, If a receipt only is issued, article 47 does not apply'®-*8, The position needs clatification
We recommend, that in respect of each receipt for any payment of a premium or rerewal of an .
accident policy, one half of the duty chargeable on the original should be chargeable, (in addtion
to the duty, if any chargeable, under article 53). This is on the ana]ogy’f of article 47, divisioa B

1. Quesiion 93.

2. Paragraph 3, supra

. See Halsbory, 3rd Edo., Yol. 22, pages 248, 249,

. Stokelf v. Heywood, (1897) 1 Ch. 455,

. Halsbury, 3rd Edn. Vol. 22, page 249, para 484,

. Ses Stone & Cox, Accident Insurance Year Book (1543), Form of Folicy at page 66.
. Halsbury, 3rd Edn., Vol. 22, page 206, Footnhote (h).

. Donpgh's Indian Stamp Law, Edited by Rustomji {1935), pege 17 and page 19

. Tndian Stamp Act, 1899, Article 47, speaks of “Policy of Insurance™.

. As to the meaning of “policy”, sec paragraphs 25-28, supra.
. Contrast Indian Stamp Act, 1859, Article 47, Division *'B", which mentions both an *original pol!cy" and 2

“regeipl™ for rencwal.
. Indian Stamp Act, 1399, Artlcle 53, “Recsipt™.
. See supra.
. See upra.
. See paragraph 52, supra.
. Article 53, Indian Stamp Act, 1899, may apply If a receipt is {ssued.
. As to article 47, Division B, sea para 4, supra.
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{Fire Insurance}. This will clarify the position. It will alsc make receipts chargeable under article

47; and to thet extent, it is a ngw burden. But a pelicy, at present, appears to be chargeable
with the full rate, and to that extent, the proposed change will reduce the burden.

44.66. Article 47, Division CC, inserted in 1925 deals with stamp duty on “insurance by
way of indemnity against liability to pay damages on account of accidents to workmen em-
ployed by or under the insured or against Liability to pay compensation under the Workmen’s
Compensation Act, 1923.”

44.67. Article 47, Division CC thys, deals with insurance against two kinds of liability,
namely :—

(a) liability to pay damages on account of accident, to workmen, and
(b) liability to pay compensation under the Workmen's Compensation Act, 1923,

Liability under the first head would be mainly at common law?, This ordinarily depends on
the proof of negligence. It may be cither due to the employer's personal fault (for example, a
dangerous machine), or to the fault of a fellow-workmen?®.

(The liability may even be under statute,—e.g., under factories legislation,—and may be
absolute liability in some cases). '

Linbility under the second head ie statutory. In both cases, the insurance is by way of
“indemnity".

In both cases again the rate of stamp duty is Ten naya paise for every Rs. 100 or part
thereof payable as premium.

44.68. Although the supgestion® which we are congidering mentions article 47, Division CC,
it does not suggest any change in that article, except that the position regarding renewal may be
clarified. We recommend® that in article 47, Division CC, so far as renewal is concerned, a
provision similar to that which we have recommended® for renewal under article 47, Division
C, may be inserted.

44.69. 1o the light of the above diccussion, we recommend the following re-draft of
the relevent portions of article 47. We may add that the suggested amendments were included
In our Questionnaire™ and have been generaliy favoured by the replies on this perticular question.

Re-draft of Article 47, Division C

“C. ACCIDENT AND SICKNESS INSURANCE
{1} Inrespect of an original Policy
{a) against accident on any comverance valid for 3 single journey or vovage only, when

the maximum amount which may become payable urder tie pollcy exceeds Rr. 54000, Ten paise
if the palley is issued to any passenger travelling on such converance.
Exemption
Whea issued to a passenger travelling by the second? class in any railmay,
{b) agalost pecident valid for more than a single journey or voyage or against sickmess, Ten naya paise
where the maximum amouet which may become payable under the every R!iv I;aom fg:
policy in the case of any single accident or sickness does not exceed Ra. 5,000, part thereof such

Maxinnem amount.
(c) against accident valid for more than g single journey or or against sickness,
where the maximum amount which may become payable ungﬁ the j:::ﬁlcy in the case
of any single accident or sickness excesds Rx. 5,000, One rupes.
1, See Act 15 of 1925,
2. As to liability at common law, see Halsbury, 3rd Edn., Vol.22, pages 344-345, paragraphs 104-105,
3. Munkman, Employers’ Liability, {1952), pag= 1. .
4, Paragraph 5, supra.
5. See Appendix 1, Article 47, Division CC.
6. 'Para 53, supra.
7. Q. 97 ta 99,

8. For “intermediate” and third, the word “second” has been substi i
sdopted by railways, substituted, in view of the changad nomenclature

Article 37—
Division CC—
Employers lHabi-
Iy,

Two kinds of
liabitity coversd.

Recommendation

regarding Article
47CC.
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{2) in respect of each receipt for any payment of a premiur on any renewal of an One half of the Suty
payable in respect af

ind policy.
orlingl poiicy the original policy,
in  addition 0

any, chargeable un-
der’ No. 53"

Revised Article 47, Diviston CC

“CC, INSURANCE BY WAY OF INDEMNITY.
against liability to pay damages on account of accidents to workmen employed by or uttder
the insurer or against Lebility 1o pay compensation under the Workmen's Compensation
Act, 19235,

{1 In respect of an original pollcy. Ten nays paise.

for every Rs. 100 or part thereof payable as premium.

(2) in respect of each receipt for any payment of a prerium on any renewal of an original  One-half of the daty

payable in respact of

policy.
: the origingl policy,
: in adh‘!grbw o
amourd, . e .
chargeabls uz':r
No, 53°

The changes recommended are summarised Belaw.
Articke 47-C,

(i) for original policy.
{a) in respect of insurance against accidents on any conveyance, inciuding air-
craft, complete exemption upto Rs. 5,000  (for single journey policies)-

{b} in othet cases—

i) where the maximum emount payable does not eaceed Rs. 1,000; Dty re.ﬁced from
15 n.p. 1o 10 g.p.

(i) where the maximum amount excesds Rs. 1,000 but does not exceed Duty reduced _
Rs. H 15 m.p. per 1000

5,000 ;
Rupeas t2 10 n.p.
1,000 Rupees.
(i) where ths maximum amount exceed Rs. 5,000 ; Dury redaced from
15 ap. per 1,000
Rupees 1o

1 Rupee (irrespéc-
tive of the ameunt).

(1) in respect of the duty on renewal-
the position iz elarified.
Article 47-CC
Position as to duty on renewsl I clarified.



CHAPTER 45

ARTICLES 48 to 50

45.1, Article 48, which deals with powers of attorney?, is divided into seven clauses, which Article 48—
prescribe 2 stamp duty ranging from 50 P. to Rs. 10 and over. The material difference between IMroductory.
some of the categories of instruments provided for in these clauses, and the actual range of
duty,—for example, between clauses (a) and (c)—is so smail (50 P.) that it would be con-
venient if some of these clauses could be combined. A suggestion for such re-grouping will

be made at the proper place,

45.2. To some extent, the differences in stamp duty as prescribed in the various clauses
of the article are based on the difference” between general powers of a‘torney, and special pOWEIS Generaland special
of attorney. In Halsbury, the following explanation of these powers is given under powers.

“agents”., A special agent is one who has authority to act for some special cccasion or purpose

which is not within the ordinary course of his business or profession. A general agent is one who
has authority arising out of, and in the ordinary course of, his business or profession to do some
act or acts on behalf of his principal in relation thereto or one who is authorised to act on behalf
«f the principal generally in transactions of a particular kind or incidental to 2 particular business.
In Bouvier’s Law Dictionary?, it is stated that “a general power authorises an agent to act gen-
eralty on behzlf of the principal, a special power is onz limited to a particular act.”

45.3. Some of the various clauses, if examined minutely, reveal a few common features. Clauses (x) and
The common feature in clauses (a) and (c) is that of “single transaction”. Clause (a) rtelates 5’;@;:33.“ trag-
to an authority for procuring the registration of a document or documents in relation to a T
single transaction ot admitting the execution of one or more of such documents (for registra-
tion}. Clause (c) relates to acting “in a single transaction”™ otherwise than under clause
(a). :
The expression “a single transaction”, according to the Madras High Court®, applies “either
to a single act or to acte so related to each other as to form one juridical transaction, such
as, all the acts necessary to perfect a mortgage or & sale of a particular property,” This inter-
prefation would be in accordance with the distinction between a special agent and a general
agent, as set forth in the authorities already referred tof. -

In view of the common features mentioned above, it'may be convenient to merge clause
(a) and clause (c). .

45.4. Clause (b) of the article charges duty on Instruments which are required for pro- Clause ¢b).
eeedmgs under the Presidency Small Cause Courts Act, 1882 Under that Act, such Courts are
set up in Calcutta, Madras and Bombay.”

Under section 2(21) of the Stamp Act, such powers of attorney as are chargeable with
court-fees, such as, Vakalatnamas under the Court Fees Act, 1870, are exempted from stamp
duty. But the Court Fees Act® did wot apply to Presidency Small Cause Courts, and there-
fore such instruments relating to these particular courts are chargeable under the Stamp Act.*

1. Bor deflnition, see s.ncuon 2021 )
2. Sce Fenkataramana Iver v. Narsingg Rao, (1915 LL.R. 38 Mad. 134, 135,
3. Halsbury, 3rd Edn., Yol I, pages 150-151.
Mad. -; uBal.;wer s Law Dictionary, Vol, 2, page 714, quotad fn Verkersrmeona Iyer v. Narsinga Rao, { 191.5) I.L.R k1
[
5. Venkataramana Iver v. Narosinga Rao, (1915) LL.R. 38 Mad. 134, 137.
6. Halsbury, 3rd Fdn., ¥ol. 1, pages 150-151,
7. Section 4, Presidency Small Cause Courts Act, 1882,
8. Section 3(3). Court Fees Act.
%. Hormusi¥ K. Bhabha v. Nanz Appa, A TR. 1934 Bom. 299,

25%
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But, in the State of Maharashtra, under the Bombay Court Fees Act, 1959, Court fee has
been imposed on these instruments; and hence the instcuments would not be chargeable under
the Stamp Act.

Since clause (b) appears to be of a special character, and the individual States can (by
State Acts) levy duty on such instruments covered by the Presidency Small Cause Courts Act.?
there 158 no need to have this clavse separately in the Central Stamp Act. Clause (b} should,
therefore, be omitted, Icaving the States concerned to deal with the matter in the Court Fees
Act in the manner they think proper. This will simplify article 43.

45.5, Clause (d) speaks of an authority given to not more than five persons “to act
Clauze (d) and jointly or severally in more than one transaction or generally”. Clayse (e) relates to a similar
clause {¢). authority to more than five but not more than ten persons, Both the clauses relate to general
~powers of attorney. Taking advantage of this common feature, one could conveniently com-

bine the two clauses.

It may he noted that these clauses take no account of the number of persons e.recuhng a
powcr of attorney.? P

The Explanation tc clause (e) provides that mors than one person belonging to a firm
will be deemed to be onc person.

45.6, Clanss (f) deals with a power of attorney given for consideration, authorising the
Attorney ta sell immovable property. We shall Tater make a recommendation® cencerning the
" duty to be charped on the sale deed which may bﬂ exccoied in pursuance of the power of
u.tl:c:tmn:yr

45.7. Clause {g) deals with powers of attorney in other cases, This clause has to be
read with clause (e). When so read, it means that if there are more than tea persons authorised
Clause (g). 10 act jointly or severallr in moere than one transaction or generally, then the stamp duty pay-
able is according to the oumber of persons. {The duty is, at present, one rupee for each person
atthorised). This clause needs no change, in substance,

45.8. On the basis of the above discussion, we recommend the following changes in the

: grouping of the clauses of article 48,
for mpﬁéiﬁﬁ (i) Clagses {a) and (c) should be combined into one clavse, which will apply when
of clauses. one or more persons are anthorised to act in a single transaction,—whether the
trapsaction consists of a single act or of acts so related to each other so as to

form one jura! transaction.® Clause (b) should be omiftedS.

(i) Clawses {d) and (e), which relate to a general power of attorney, should be
combined.? The difference in duty imposed vnder each of the two clauses at
present depends on the number of persons appointed, ie., Rs. 5 for five persons
end Rs. 10 for ten persons. The duty should be revised, so that cne duty is
imposed for a general power of atiorney given to not more than, say, ten per-
sons, (the rate being one Tupee per person). '

(iii} Clavses (f} and (g) may be retained.” Clanse (f) may be modified, on the lines
indicated below®, Clause (g} needs no madification of substance.?

. Constitution, 7th Schedule, State List, item 62,

. Jogt Ram v. Mohammed Rafi, ALR. 1025 Ouch 172,
Para 45,12, infra.

. Para 45.3. supra.

Para 45.4, suprs.

. Parg 45.5, supra.

. Pars 45.6, supra.

. Para 45.9 to 45.12, infra.

9. Para 45.1, supre.
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43.5. A few poiats of detail relating to individual clauses may now be discussed.

Clause (f) contemplates a power of attorney which is given for the purpose of sale of
any immovable property and for consideration. The duty on a conveyance ‘under Article 23’
for the amount of the comsideration charged iz the same. The Allababad High Court has
held* : % ... a consideration in relation to power of attorney can only mean a valuable con-
sideration and mot good consideration™. In that case, the executants of the power of attorney
were indebted to a cerfain Bank on account of two equitable mortgages. The Bank filed snits
for the recovery of the amount by sale of the property mertgaged. After the filing of the snit,
there was & compromise between the parties, and a power of attorney was executed in favour
of the Bank in compliance therewith. Under the instrument, the Bank was awvthorised to sell
the property covered by the mortgage decrees, for the purpeses of appropriation of the sale
procesds towards the decretal amount. The balance (after such appropriation) was to  be
paid tc the execwnants, The question before the court was whether this instrument was &
power of attorney given for comsideration. It was held that the compromise was for a good
consideration so far as the coniract of agency or attorney was concerned. But it was not a
valuable consideration. Tt was held that “consideration” in relation to clause (f) of Article
48, means a valuable consideration, and not a good consideration as it may mean in relation
to any other contract. In these circumstances, it was held that the power given was for the
wppointment of an agent, and not for any valuable consideration. Therefore, the imstrument
was not chargeable under Article 48(f). It was also held that there was po transfer of any
property in consideration of any debt under section 24, and, therefore, there was no stamp
duty chargeablz on the amount of the consideration on account of the two equitable mortgages,

45.10, It would appear, however, that there was valuable conosideration in this case, consti-

tuted by the compromise of litigation which raised triable issues. In any case, the instrument -

Points of detail-

(i Meaning
“ronsideration™
in clause ().

would fall under Article 48, clause (c), as the Bank was authorised to sell the immovable _

property by public auction for payment of the amount due, to grant 2 receipt for the purchase
money paid by the awtion purchase, to appropriate from the sale proceedings =o received a
sum representing the total decreta! amount and to pay the balance to the executants. All this
could be considered as belonging to one jural tramsaction, namely, the appropriation of sale
praceeds towards the decretal amount; and on this basis, Re. 1 ought to have been charged

as stamp duty,

45.11. With reference to article 48(P), the following explanation was given in the State-
ment of Objects and Reasons? :—

“It has been found that sales and mortgages were sometimes effected through the medinm
of power of attorney and thus the stamp duty, payable as a conveyance was evaded A pro-
vision is, therefore, introduced in this article to charge such powers as a conveyance

The Select Committee limited the clanss ro cases of powers authorising sales of immovable

properiy*.

Sir James Westland, in his speech presenting the report of the Sclect Committes to be

Legislative Council in 1898, explained the object of his clause as follows —

¥«eesvoo. . The reason of this was that it was found as a fact that what amounnted to
a conveyance Wwas sometimes effected by means of a power of attorney. A,
in =elling B property, instead of conveying it to him by a regular deed of con-
veyance, simply iransferred it to him without any conveyance at all, but gave
him a power of attorney authorising him to sell the property. This, so far as
B is concerned, enabled him to dispose of the property to the sams extent as
if he were the owner of it. We, therefore, provided that if a powar-ﬂf-attomey was

1. Chief Inspector of Stamps v. wa.’dhar ALR. 1970 All. 599, 603, Para 9.
2. Statement of Objects and Reasons of the Bill(1897):, Article 48.
3. Roport of the Select Committes {(1898), Article 48,

24 M of Law/7T7—M
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given for a consideration and gave authority for the sale of the property affected,
the duty should be levied in the same way as upon 2 conveyance. In the objections
that have been made to this provision, apparently some persons have thought
that we Isvy this duty upon a power-of-attorney given for affecting a sale, and
they fail to observe that it was levied purely upon a power-of-attorney given
for a congideration.”

Mttip? 45.12, We are of the view that the conveyance subsequently execuled in pursuance of
A8, € the power of attorney referred to in clause {f) should not be chargeable, except for the excess
consideration that is received, We recommend an amendment of the article accordingly.

m. Con- 45.12A. Accepting a suggestion made by a Law Society!, we recommend that there should
be no duty on a further conveyance after the levy of duty under article 48(f) except Where
extra consideration is received by the person as the seller,

It is our intention that the proposed exemption should cover all sales in pursuangce of the
power, as also a sale between the parties to the power, ie.,
(i) sale deed between the principal and the agent, and also
(i) sale deed between the agent and third persons.
In our opinion, the principle ought to be that the fransfer having been subjected once
to tax, should not be tazed again, except insofar as further monetary gain accrues after the

execution of the power of attorney. We regard the power of attorney as, in substance, though
not in form, a transfer of the property. That in fact, is the rationale underlying the ad valorem
duty.

(1) Proseics. 45.13. The next point concerns proxies. In a Madras case,? it was held that a proxy which
empowered 2 person to vole at a particular meeting of a company “or at any other meeting”
fell within Article 48(g). Assuming that & proxy is a general power of attomey, the Court
considered the question whether clauses (d), (e) and (g) of Article 48 would apply. First, it
was said that clause (g) had to be read with clause {e). Then, clause (d} applies when the
aupthority iz given to not niore then five persons, and relates to “more than one transaction or
generally”. Following an unreported judgment’ the Court held a proxy which empowered a
person to vote at a particular meeting and then at any other meeting during that year would
fall under clause (g) of Article 48. It was stated that if such a construction were not adopted,
‘g power of attomey in favour of one person, in respect of more than one transaction, would
escape stamp duty altogether.”

It is suggested that it is possible to take the view thal the instrument would fall under
clause (d), and not under clause (g). The opposite view iz based, perhaps, on the words
“jointly and severally” in clause (d), which are not quite approprigie for one person. This
misunderstanding could be removed by a slight verbal change in clause (d).

(i) Revocation. 45.14. There seems to be no specific entry in the Schedule as to the revocation of a
powsr of attorney. The revocation would, if attested, apparently, fall under the entry relating
to Instrument of cancellation.*

Re-drutt. 45.15. In order to simplify and zmend the provisions of article 48 on the lines discussed
above, we recommend the following re-draft of the article :

agg.  Power af attomey [as defined by section 2(21), not being a proxy (Ne.S2)1—

®) “ﬂ.md‘m () When authorising onc person of more to act in a single transaction, fnclufing® a pewer of 2ttorney .
{ ala executed sor the sole purpose of procuring the registration of one or more docurnents in relation to
é%] ues g gingle transaction or for admitting exerulion of one or more such documents . ...
W e e

1. Incorporated Law Society, Calcutia.

2. Norayen v. Kameleswar Mills Lxd., LLR. {1952) Mad. 21E, 256.

3. Referred cass No. 15 of 1903, cited In the Madras Stamp Manaual.

&. Article 17.

5. The apecific mention of power of attoracy in telation to ragistration ete. contained in the presant Act may be
desirable, since more than one document is involvad. i
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(1) when authorising oue person io act b mare than ore transaction or gene-  One rupse for each on authori-
salfy,} or not more than ten persons to act jointly and severally in more  sed but not less five rnpess,

than one transaction or gencrally;
{c) when given for consideration and authorising the atiorney to sall any The same duty as a conveyaocs
immovable property; (Nc.23) for the amount of the
congideration.

(d} int any other case, Ome rupes for each persen autho-
Ce rised.
Explanation 1.--For the purpose of this Article, more persons than one when belonging
to the same firm shall be deemed to be one person.

Explanation 2.—The term ‘registration” includes every operation incidental to registration
under the Indian Registration Act, 1908,

Explunation 3.-—Where, under clause (c), duty has been paid »n a power o} auerney
relating ro any property, no auty shall be chargeable on a convevance of ihat property executed
in pursuance of the power of attorney or berween the granter of the power and the gramiees,
except in 50 far as the consideration for the conveyance exceeds the consideration for the
power of atiorney.”

45.16. It may be convepient to summarise the salient poinis affecting the rate of duty
with reference to the re-draft; recommended by us :

(i) Under the re draft, there will be an increase of duty from 50 NP to one rupee, in
cases covered by article 48(=), i.e, power of attorney executed for the sole purpose of procuring
registration, etc.  Though arithmetically the duty will be doubted, the burden will not, it 18
heped, be resented by the class of persons who have to bear it.

(ii) In the case of a general power of attormey in favour of Six, seven, eight or nine persons,
the stamp duty, at present, is, under article 48{e), ten rupees, while, under the proposed rz-
iraft, it will be six, seven, eight and nine rupees respectively. Buc such cases will be rare,
and the reduction in Guty is not likely to affect the revenue substantially.

(iii) A special provsion will govern conveyances executed in pursuance of, or after
the power to sell, referred to in articie 48(f).

45.17. This takes us to article 49, Under articls 49, the stamp duty on a promissory note
ty regulated by two sets of provisions. If the note is payable on demand, then, under sub-
article (a) fixed rates {as given in the sub-article) apply, depending on amount of value
(eniered in the promissory note}. This part of the article presents no difficulty.

45.18. But, if the note is payable otherwise than on demangd, the duty is the same as the
le otherwise than on demand. Now,

duty for a Bill of Exchange for the same amount payab _
the duty for such Bills is to be calculated according to a very complicated scale®. If.the. duty
on Bil of Exchange can be simplified—as we bhave recommended®, than it would indirectly

Sesult in a simplification of the applicalion of article 49 also.
It may be noted that in Epgland, now, the duty on an inland bill of exchange or a promis-
sory note has been simplified?, ax follows :—
“BILL OF EXCHANGE OR PROMISSORY NOTE of any kind whatsover (except
a bank note)--drawn, or expressed to be payable, or actually paid of endorsed,
or in any maaner negotiated in the United Kingdom.”
The duty is two pence.

1. Thiz case is even now regarded as falling within article 48(d}; but the wotde “jointly and saverslly” are not

appropriate.  Hence a specific provision.
2. Article 13(b).
3. Seo discussion relating to article 13, supra.
4. Section 33, Financs Act, 1961 (Eng.)-

{Extating clanss
i
[E.ni-stinl clausa
10}

[Existing claussig)]

Difference in duty
under existlng
section ang
revised settion.

Axticle 49—Pro-
missory
Notes.

Recommetndation
as to article 13,
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45.19. Even if our recommendation to simplify the doty on a bill of exchange is not accepted,
we would emphasise the fact that the present figures of duty as mentioned in the Act, in Article
49(b), do not reflect the real position. This is for the reason that there have been important

reductions.
4520, In our view, it is desirable that article 49 should, in the interests of simplicity, be

tevised and made self-contained. We, therefore, recommend that the substance of the ralevant
notifications should, in a suitable form, be incorporated in the article. This recommendation

is in addition to our recommendation for simplifying article 13,
4521, Article 50 Izvies duty on a protest of a bill or note. This is a notarial act’, but

has been excluded from the general article®—ariicle 42—dealing with notarial acts. The dufy
chatged under article 42 (noetarial act) and article 50 (protest of bill or note} is, however,

the same, viz., Re. 1.

Under Lhc-Negotiable Instruments Act’, where a2 promissory note or bill of exchange has
been dishonoured by non-acceptance of non-payment, the holder may, within a reasonable lime,
caose such dishonour to be noted and certified by 2 notary public. Such cectificate is cafled

a protest.
Such noting and protest is not made compulsory but is left to the option of the holder,
except in the case of foreign bills*,

No difficulty sppears (o have been caused by article 50, which needs no change.

1. Section 8(d), Notarizs Act, 1952,
2, The articles in the Stamp Acts of 1879 and 1864, corresponding to the present articl 42, included protests falling

under persent article 50,
3. Section 100, Negotiable Instruments Act, 1881,
4, Section 104, Negotiable Instrunents Act



CHAPTER 46

ARTICLES 51 TCQ 57

46.1, Article 51 levies a duly of one rupee on protest by the master of a ship, attested or Article51..

certified by a notary public cr other person lawfully acting as such. We have, while discussing
an earlier article’, dealt with the circumstances in which & protest can be filed. We have no

forther comments on this article.

46.2. Article 52 levies a duty of 15 naye paise on a proxy in certain cases. The duty Article 52—
Proxy—Inirodue-

is chargeable on a proxy empowering acy person to voie at any one election of the members fory.
of a district or local board or of & body of municipal commissioners, or at any cnoe meeting of —

{r) membcrs of an jncorporated company or other body corporate whose stock or funds is or are
divided into shares and transferable, (b) a local authority, or (c} proprictors, members or

contributors to Lhe funds of any institution.
Meaning of

46.3. In legal parlance, the eapression “proxy” is used im two senses. It may (i} denote “proxyt
the person appointed by the share-holder (or other person) to appear at & meeting and cast
tho share-holder's vote, or (u) it may dencte the form {usually a printed copy}, in which such

an Tppointment is made?,
The word *proxy” is a contracted form of the word ‘procuracy’, procurator’.
A proxy is defined by Lord Hanworth M. R, in Cousins v. International Brick Co.*, as—

“a person representative of the shareholder whe may be described as his agent to
carry out a course which the share-holder himself has decided upon.”
This is the first meaning cf the expression “proxy”.
. In article 52, however, the word “proxy” is used in the second sense, that is, the instro-
ment by which a person 15 appointed so 10 act.

In the Companies Act®, the Form of Proxy i3 thus prescribed—
[See Article 62 of the Table A and alsc section 176(6) .

“General Form
rearaans ..Name of Company, I/We.....ccoiinviinmnininnnn .of..
in the d,lstrlct of .................................... being a memberfmembt:rs r;:f the above—na.med
Company hereby appoint.........oov v e of .., .
in the district Of.covvvres vorrinie i or failing him,........cooiiieiinn oans of .......

as my/our proxy to vote for me/us on my/our behalf at the annual
menl meeting/gencral mecting (not being an annual general meeting)} of the Company to
be held on the .. ......... ... day of ...l and at any adjourament
thereof. _
- 46.4, Tt is well-known that proxy voting has bscome the dominant mode of share-holders’ Importance  of
Jecision-making in public companies. There are a number of reasons for this®. Share-holders proxies.
in such corporations are often geographically dispersed, so that a given share-holder may not

1. See discussion as to erticle 44—Note of protest, i ]
2. Bisenbere, “Acvess to Proay Machinery (May, 1970), 83 Harv. Law Revisw 1489, 1490.
3. Bouvier, Law Dictionary, (1914), page 2762,

4, Cousies v. International Brick Co.. (1931) 2 Ch. 50.

5. Companies Act, 1956, Schedule IX.
6. Bisenberz, “‘Actess to praxy Machinery,” (May 1970) 83 Harv, L R. 1485, 1450,
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be living near the place where the meeting is held. Again, share-holders often have soma
principal buginess other than investing. Physical atiendance at a2 share-holders’ meeting is,
for many reason, uncconomic use of time when they can vote by proxy.

Four kinds of 46.5. Coming, now, to ibe text of the article, we may note that it really deals with four

prozies. kinds of proxies. In the first place, it charges duty on a proxy which empowers any person
to vote at any one election of the members of a district local board ar a body of musicipal
commissicners. Secondly, it charges duty on a proxy empowering any person . to vote at any
one meeting of members of an incorporated company or other body corporate whose stock
or funds is or are divided imto shares and are transferrable.

Thirdly, it charges duty on a proxy empowering any person to vote at any -one meeting of
a local authority. Finally, it charges duty an a proxy empowering any person.to vote at any
one meeting of proprietors, members or centributors to the funds of any institution,

Recommendation 46.6 So far as the first portion is concerned, the question may be raised why it should
to ertendtheartl  mention only certain local authorities and Jeave out others. The reason for this appears to
ofalllocal authe- be primarily historical. The Stamp Act of 1879 did not contain the words “any ome election
Tities. of the members of & district or local board or of a body of municipal Commissicners”. By a
notification of the Government, a proxy executed by 2 female empowering any person {o vote at
any one election of the members of a local board held under the provisions of the Bombay Local
Boards Act, was made chargeable with a one-anna stamp duty—e reduced duty compared with
the duty on a power of attorney. The present Act has gone a step forward, and had made the
article applicable to proxies executed even by males, in respect of the clection of the authorities
mentioned therein. In deing so, however, the question of extending this part of the article to
the election of every local amthority does not appear to have been considered.  Such proxies might,
perhaps, be taken as chargeable under the article relating to power-of-attormey®. It should be
noted, however, that the duty under that article is much higher than the duty on_ a proxy, and
moreover, that article is expressed in somewhat complicated terms®, We are of the view that
prozies in respect of elections of all local anthorities should be brought within the scope of
article 52. Ne doubt, a person to whom a member gives a proxy is that member’s agent for the
purpose of votmg!. However, since the legislature has, in this article, already dealt with a proxy
in respect of ecleciions of local bodies specifically, there is no reason why all proxiss in respect
of local bodies should not Le brought within its scope. We, therefore, recommend ihat this
part of article 52 should be extended t0 a proxy empowering any person to vete at any one
eleclion of the members of a local authority. It may be noted, that that portion of the article
which refers to a proxy in respect of meetings, specifically mentions “a local authority”, words
which were substituted by the present Act in place of the words “municipal commissioners”

which occurred in the Act of 1879,

Recammendation 46.7. The article does not mention proxies to be used at a meeting of creditors, and - such

to extend the article jneeyuments would spparently fall under article 48—power of attorney. However, it should

guungmrmfdlr be stated that by a notification® issued by the Government of India, the duty on such prexies

has been reduced to the duty chargeable under article 52. In view of this, and in order to mabe |
the article seli-contained, we recommend that such proxies should also be brought within

article 52.

Proxies which do not fall under the article, as amended, will continus to be governed by
the article applicable 10 a power of altorney.

1. Bmerson and Latcham, Share-holders’, Demotracy (1954) pages 14-15, cited by Bisenberg, “Accoss to Proxy
Machinery™, (May, 1970) 83 Ha:v Law Rmew 1489, 1490.

2. Artlclaﬁi

3, See discussion as to articls 48, aupro.

4. In re Tata iror and Steel Company, ALR. 1928 Bom. 80, 86 (Crump 1.).

5. Government of India, Notilcation Ne. 5, dated 14th Augnst, 1937,

6. Cf. Narain Chetialy v. Ramlenwar Mills, ALR. 1952 Mad. 515, 528.
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46.8. it may be noted that in England, no duty is chargeable on an instrument of proxy
for use at one meceting at which votes may be given by proxy, whether the number of persons
named in the instrument be one moret. The Finance Act, 1949, so provided, by amending
the Schedule to the Stamp Act, 1891, entry relafing to Ictter or pewer of attorney, by inserting
sxemption (5). The Exemption is in these terms :

“(5) Letter of powear of attorney for the sole purpose of appointing or authorising a
PIOXY o Vole at any one meeting at which votes may be given by proxy, whether
the number of persons named in such instrument be one or more,”

We are not, of course, suggesting adoption of this English provision.

46.9. We now come to a very important article, levying duty on receipts.  Article 53 levies
& duty of 20 naye paise cn receipt as defined by section 2(23), for any money or other propetty,
the amount or value of which exceeds 20 rupees. There are 8 exemptions to the article, to
be found in clauses (a) to {h) of the Exemption.

46.10. Before we proceed to discuss matters of detail, we may rzcord our view that the
ampmnt should be increased from Rs. 20 to Rs. 100. We may mention that some States
have, in their replies to our Questionnaire®, agreed to the proposed incresse te Rs., 100,
Tn this particular wmatter, we would Thave been glad to  have comments
from the Ministry of Finance, which we have not received’. However, we may add that we are
making this recommendation after a careful consideration of all aspeets and we think that
there #s a strong justification for it, having regard to the purchasing power of the rupee af the
present day in contrast with what it was in 1899,

It appears to us that in the present Act, the amount of Rs. 20 must have been fixed on
some Jopical basis. That bacis, as we conceive it, seems to be that for amounis Iess han
Rs. 20, the aspect of revenue is over-ridden by the aspect of convenience and the aspect of

poverty.

Although we have no material for calculating the present amount corresponding to what
was Rs. 20 in 1899, Rs. 100 would seem to be proper on a rough caleulation. Tn any case,
Rs. 20 appears &t the present day to be too low an amount in & provision for taxing receipts.

46.11. So much as regards the main article, We now deal with the exemptions. Exemp-
tiom (&) to the article relates to a receipt endorsed on, or contained in, (1) any instrument duly
stamped, or (ii) any ipstrument, exempt under the proviso to section 3 (instraments executed
by the Government cte.), or {#i) any cheque or bill of exchange payable on demand, acknow-
ledging the receipt of the consideration money therein expressed, or the receipt of amy prin-

Position in
England,

Article 33—
Iniroductory.

Increase to
Rs, 100 recommen-
ded.

Article 58—
Receipt—Exemp-
ton {a).

cipal money, interest or annuity or other periodical payment thereby secured. The principle

on which this exemption is hased is that, (2) the receipt is incidental to the main transaction, and
the instrumen¢ is not execuied with the primary object of acknowledging the receipt of money,
and (b) the primary instrument is itself duly stamped or exempt from duty, The exempticn
does not, however, mention instruments exempt from stamp duty by virtue of the exemptions
sontained below other articles in the Schedule to the Act, or instruments exempe by virtue of
a notification wnder section 9, or by virtue of any other law, We are of the opinion that a
receipt endorsed or confained in any such instrument, if it acknowledges the receipt of
the comsideration momey there expressed, or the receipt of any principal money, interest or
anmnity, or other periodical payment thercby secured, should also be exempt from the duty

under article 53.

I. Floance Act, 1949, 8th Schedule, Part I, item 18.

2, Q. 106.
3. The Questionnaire was sent to the Minisiry of Finance.
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Most repliest to our Questionnaire have favoured such emendment, which we recommend.

46.12. Exemption® {a) to Article 53 should, therefore, be revised as above. Less of
revenue—a point made in one reply——cannot be a valid arpument, when the main instryment
is itself exempt, The ptinciple on which this exemption is based is that, {a) the receipt is
incidental to the main transaction, and the instrument is not executed with the primary object
of acknowleding the receipt of money, and (b) the primary instrument is itself duly stamped
of exempt from duty.

46,13. Exemption (b) exempts a receipt for “*any payment of money without considera-
tion”, There is no such exemption in English law. In general, the exemption is meant for
voluntary payments, or pavments made in consideration of natural love or affection, of mere
gifts. Iniernal payments within an office, or payments by book transfer, are also ireated as
falling within this exemption®-5. It appeers however, that a payment of house-tax to the muniei-
pality does not fall® within the exemption; it is not treated as a pavment “without consideration”,
This view receives support from the fact that exemption (g} was considered necessary to provide
for one specific case of receipt of tax, The exemption needs no change.

46.14. Exemption (c) 1elates to a receipt for payment of rent by a cultivator on account of
ren: assessed to Government revenue, or in the States of Andhra Pradesh, Bombay and.
Madras, as they existed before 1st November, 1956, of Inam lands. It is obvious that the
exempticn i€ not confined to receipts by the Government—these will be exempt even under
the proviso to section 3—but also covers receipts given to raiyats by the helders of revenue
peying Tand. The esempfion, however, ceases to operate where a decres for such remt is
passed and payment is made out of court, under such decree”. The exemption needs no change.

46.15, Exemptions (d), (¢) and (f) relate to receipts given by armed forees in respect
of certain payments. In this connection, our discussion relating to the definition of “soldier®”
may be seen. In these exemptions, “soldier™ should be substituted. We may state that such
an amendment has been penerally favoured by the replies to our Questionnaire.

46.16. Exemption {g) relates to a receipt given by a headman or lumberdar for land
revenue Or taxes collected by him. This needs no comment.

46.17. Exemption (h) exsmpts receipts given for money or securities for money deposited
in the hands of any banker, to be accounted for. The exemption nceds no change,

46.18 There are two provisos to the exemption, which are not material for our purpose,
The principle of this exemption sevms to be that the money received is to be acconnted for ;
and, unlike other receipts the receipt is not issued for something to be retainsd permanently
by the person receiving. In other words, it does not discharge any liability, but merely evidences
a transaction of deposit.  The factum of deposit itself may create a liability to return the
money or secutities. But the deposit Teceipt is merely a receipt, and nothing more.

46.19, As regards the figure Rs. 20, we repeat our recommendation that it should be
increased to Rs. 100, having regard to the fall in the purchasing power of the rupee.

46.20. Article 54 levies duty on & reconveyance of mortgage

1. Question 104,

2. Point raised by §. No. 11 (Delhi Administration).

. General Conncil of the Bar v. Infand Revenwe Commissioners, (1907) 1 K.B. 462, 478,

. (1510) L.L.R. 37 Cal. 634, 640

. In re Secrstary to the Commiysioner of Scif, Madras, {1911) 9 Indian Cases 342 (F.B.), Madras.
. In re Katacki Munlcipality, (1388) LL.R. 12 Bom. 103, 104.

. Emp. v. Doongar Stngh, (1909) LL.R. 31 AlL 38, 37.

. See recommendation as to section 2—"soldier”.

Q. 105.

P L

‘:ﬂﬂ-Qﬂ\Ln



269

If the consideration for which the property was rﬂortgaged does not exceed Rs. 1,000
the duty is the same as on a Conveyance (No. 23) for the amount of such consideration as
set forth in the Reconvevance.

In any other case, it is ten rupees.
It needs no change.

46.21. Article 55 levies duty on a release, that is to say, any instrument (not being such
a relcase as 18 provided for by section 23A) whereby a person renounces a claim upon another
person or against any specified property. The duty is as follows :—

(a) if the amount or value of the ¢laim does not exceed The same duty as a Bond (No. 15) for such amount or
Rs. 1,000; valne ag sat forth in the Releasc

(b) in any other case Five rupess.
It needs no change.

46.22. Article 56 levies duty on respondentia bond, that is to say, any instrument securing
a loan on the cargo laden or to be laden on board a ship and making repayment contingent
on the arrival of the cargo at the port of destination.

In maritime law, this represents a loan of money, on maritime interest, on goads laden on
boarg of a ship, upon the condition that if the goods be wholly lost in the course of the vovage,
by any of the perils enumcrated in the contract, the lender shgll lose his money; if not, that
tire borrower shall pay him the sum borrowed, with the interest agreed wpon'.

The Tean is not recoverable if the ship is lost.

The contract is called respondentia, because the money is lent mainly, or most frequently,
or the personal responsibility of the borrower. It differs principally from bottomry, which
is a Ioan on the ship, while respondential is a loan upon the goods®,

The Article needs no change.

46,23, Article 57 charges dutv on a security bond or mortgage deed “executed by way
of security for the due execution of an office, or to account for money or other property
received by virtue thereof or executed by a surety to secure the due performance of a contract.”

When the amount secuted doss not excead Rs. 1,000, the duty is the same as on a Bond
(No, 15) for the amount secured. Tn any other case, it is five rupees.

There are certain exemptions, which exempt bond or eother instrument, when executed—

(a) by a headman nominated under rules framed in accordance with the Bengal
Irrigetion Act, 1876, section 99, for the due performance of their duties under

that Act ;

(b) by any person for the purpose of guaranieeing that the local income derived from
private subscriptions to a charitable dispensary or hospital or any other object of
puhtic utility shall not be less than a specified sum per mensem;

{c) under No. 3A of the rules made by the State Government under section 70 of the
Bombay Lrrigation Act, 1879 ;

(d) executed by persons taking advances under the Land Improvement Loans Act,
1883, or the Agriculturists’ Loans Act, 1884, or by their sureties, as sccurity for
the repayment of such advances; and

(¢) executed by officers of the Government or their sureties to secure the due execution

of an office or the due accounting for money or other praperty received by virtue
thereof,

1. Bouvier, Law Dictlonary {1914), page 22.
2. Conard v inre. Co., 1 Pet. (11.8.) 386, 7 L. Ed. 1RB9.

24 M of Low/77—35
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46.24. The article, thus, levies duty on two types of documenis—(a) security bonds, or
(b) mortgage deeds, provided, in their case, that they are executed by way of security for the
specified purpose. There is another article—article 40 dealing with mortgage deeds', but that
article expressly excludes from its scope a security bord gaverned by article 57. Then, there is
anather article?-—article 15—swhich levies duty on a bond; that article also expressly excludes,

from its scope, a bond which is atherwise provided for by the Stamp Act or-by the Court Fees

Act. It may be noted that the exclusion in article 15 in respect of a bond provided for in the

Court Fecs Act® wag added® in the Stamp Act of 1879 by a later amendment®.

46.25. Tt may be pointed out that a similar exclusion—i.c., in respeet of documents provided

underCcurtFDe for by the Court Fees Act—has not been made in article 40 or in article 57.

and Stamp Act.

Second question
——sevoral articles
in the Stamp
Act applicable o

sﬁluity bonds
a mortgages
doeds, _
Security  bonds
sxecuted  uader
order of Court.
Meaning of
“Contragt™
Artick: 57.

This creafes certain problems, A document which falls under article 40 or article 57 would,
in certain cases, be chargeable both under the Stamp Act and under the Court Fees Act. Thus
leads to double taxation, :

46.26. Secondly, a problem is created by the co-existence, in the Stamp Act, of several
articles, concelvably applicable to security bonds and mortpage deeds8. These articles do contain
words excluding each other; but what falls within one or the other remains undefined. In our
view, it is desirable that the scope of each article should be indicated as precisely as possible.

46,27, It should, in this connection, be pointed ount that the want of a precise definition of
the scope of the relevant articles rafses problems of great practical Importance In relation to
security bonds executed under an order of the Court. Hundreds of such bonds are executed daily
on behalf of litiganta,—particularly, security bondg executed by a surety when a stay of execution
of a decree is granted. The crucial question that has wsually arisen is—

(i} whether such bonds are exscuted “to secure the due performance of a contract”, so
as to fall within article 57, or

(ii) whether they within article 15 (unsecured bonds) or article 40 (mortgage deeds)
on the view that they do not fall within article 57,

46.28. This controversy has arisen because, while one view taken on the subject is that an
unadertaking in compliance with the orders of a court imposes a confractual obligation, some
courts have taken a contrary view. It is not necessary to refer here to all the cases, Some of them
are conveniently reviewed in the Madras case of In re Kuppuswamy™

46,29, There appears to be some uncertainty on the question whether the word “contract”

in in article 57 is appropriate for being applied to security bonds executed in the course of judicial

proceedings in compliance with a statutory requirement. Generally speaking, there cannot be a
contract between the court and a party to the suit, and this is the view taken by most High Courts
with reference to this articles-t, On this view, a bond given by a surety under Order 41, rule 5 or
Order 41, rule 6 of the Code of Civil Procedure, 19{]8 does not fall under article 57. It is not
‘a bond for the “due performance of a contract”.

These decisions would regard such bonds as falling under article 40.

. Article 40.

. Article 15.

. Court Fees Act, Second Schedule, Article 6.

. Amendment in the Stamp Act of 1879 (Articls 13), by scetion 18(4) of Act 6 of 18RS,

. Far pravious law, sez Kufwant v. Mabevir Porsad, (1388) LL.E. 11 ALl 16, 17

. Tn re. Kuppuswamy, ALR. 1949 Mad. 557, 568 (reviews case law). :

. In re. Ruppuswamy, A LR. 1940 Mad, 567, 568 (reviews case law).

- Reference, A LR, 1931 All. 182(F.B.} _ .
. Abubacker v, Chinnathambd, A.LR. 1938 Mad, 262; {1938) 1 Mad Law Iouma] 159,
. Dadve Balafi v. Kanhaile!d, A LR, 1947 Nag. 26.

. Akshey Zamnm’an v, Ram Nath Burmean, TL.R. (19373 1 Cal, 378, 136,
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The view taken in some case, however, is that a security hond given under Qrder 41, rule -

5 or 6 of the Code of Civil Procedure, 1908, falls under article 57. This view was taken by
the Ouah Chief Court!, the Lahore High Court?, and by the Sind Chief Court’.

46.30. Presumably to settle the position on the above subject, there has been in the U.P.
an amendment of article 57+, adding the words “or the due discharge of a liability” after the
words “\he due performance of a contract”™ Such an amendment, however, secms o go beyoand
what is needed, and might even cover bonds not executed in the course of civil and criminal
proceedings. A similar amendment was made in Bengal in 1939,

46.31. It appears to us that the position could be simplified if more attention is devoted to
basic principles. Two basic principles should in this context be borpe in mind, Firs’, as far as
possible,” the articles shonld be mutwally  exclusive—(this is a queston of drafting),—and
secondly, a document which bears court fees should not also be liable to stamp duty—(this is a
matter of policyl. The second principle has been accepted when the legislattre amended the 1879
Actl, There is no reason why the same principle should not be fcliowed incharging duty under
other articles which are possibly applicable. We are, moreover, of the view that bonds execnted
in pursuance of an order of a court cannot be regarded as creating a contraciual obligation. They
should be dealt with specifically, if considered necessary.

46.32. On the above principles, we recommend the following amendments in the various
articles :—

(1)In article 40 {morigage-deed ), the words “not being . . SECURITY BOND”
should be amplified by revising themn as *not being. .. .such SECURITY BOND
OR MORTGAGE DEED as is referred to in article 57.7

(ii} In article 57, the words “or in pursuance of an order of a court or public officer”
should be added after the words “duc performance of a contract™.

(i) In aricle 57, the woxds “‘not being otherwise provided for by the Court Fees Act,
1870 should also be added, after adding the above words.

(iv) In article 57, after the words “security bond or mortgage” (which occur in  the
title), the words “where soch sccurity bond or mortgage deed is” should be

added. .
46,33, The object of the first amendment is to demarcate the scope of article 40 more
clearly, by indicating tha: not only a security bond but also a mortgage deed (if governed by
article =77) would be excluded from article 40.

The object of the second amendment? is to put an end to the controversy as to the scope
of the words “due perforinance of a contract™ in article 57,

Th: object of the third amendment® js to remove the Hability to stamp duty under article
57 where the Court Fees Act is applicable. The object of the fourth amendment'® is tor make it
clear that in article 57, the words “executed by way of security. ........contract” govern the
words “security bond™ 23 well as the words “mortgage deed™.

1. Bo;rgofRevenae ¥. Lalie Bakshi Singh, A LR, 1931 Qudh 91. See, However, Hunter v. Epp., ALR. 1942 Oudh
371,37

2. Tellok Skah v. Gulam Hasson, ALR. 1933 Lab. 1004 '

3. Reference ALR. 1936 Sind. 41

4. Stammp Act Schedube 1A, Article 57, as inserted in the U.P.

S. Seb Swpra. :

6. To be cacried out undre article 49

7. See Supra.

8. See Akshoy Zamindar; Ltd. v. Rem Naip Vermap, LL B (1937) 1 Cal, 375, 380.

9, Compare Article 15, )

10. Se= Akshay Zamipudar! v, Rem Math Burman, LL.R. (1937} | Cal. 375, 380,
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46. 34, The material part of article 57 should, accordingly, be revised so a3 o read as
under (—

“57. SECURITY BOND OR MORTGAGE DEED Where such security bond or mortgage
desd—

(a) is exccuted by way of security for the due execution of an office, or to account for
money or other properiy received by virtue thereof, or

(b) is execnted by a surety to securc the due performance of a contract or in pursuance
of an order of a court or public officer, not being otherwise provided for by the
Court Fees Act, 1870, —

502 to911-—

{a) when the amount secured does 0ot sxceed R, 1,000; The same duty as & bond (No. 15) for the
amount secured,
' (b} in any othercase, ... ... ... Five Rupees.

(Exemptions as at present).




CHAPTER 47

ARTICLES 58 TO 60

47.1. Article 58 levies duty on an instrument of scttement, The definition of “settlement” as
given in the Act 'emphasises the occasion or purpose of the gift, that being the feature distinguishing
it from other transfers, Having regard to thiy special purpose, the legislature has fixed a lower rate
of duty on settlements, But for this specific article, the instrument would have been taxable as a
gift, thereby attructing the rale of duty leviable on a conveyance. Certain questions relating to
settlements and trusts will be considered when we come to article 64, (Truste).

47.2, There is, in article 58, an exemption in respect of a deed of dower executed on the
occasion of a marriage between Muhammadans. This requires discussion.

The exemption was previgusly nolificd by Notification No. 855 dated 19th February 1886.
The principle of the exemption appears to be that in the case of & Muslim marriage, dower is obliga-
tory and is not a matter of bounty. Dower is a legal right of the wife and hence ought not 1o be
taxed. '

As Mahammood J. observed in Abdul Kadir's case® “Dower is not the exchange or considera-
tion given by the man to the woman for entering into the contract ; but an effect of the contract,
imposed by the law on the husband as a token of respect for its subject, the woman.”

47.3. This aspecs of the concept of dower Is brought out more clearly in the systems of Islamic
law in certain other countries which have codified the law on the subject of personal status. Accor-
ding to the law as enacted in the Ottoman Law of Family Rights’, dower and maintenance of the
wife become binding on the husband on the conclusion of the contract of a valid marriage.

A similar provision is contained in the law Iraq*-%, according to which a woman is “entitled”
to the dower specified in the contract ; if it has not been specified, she shall get the proper dower.

47.4. The essential nature of dower came up for consideration in an English case in the
rather unfamilar setting of a libel action®. The Muslim plaintiff in that case complained that
be had been held wp fo ridicele and contempt by an article that appeared in the defendant's
aewspaper under the heading “Child Wife bought for £800.” The article had pone on describ-
ing the marriape of the plaintiff with a Moroccan girl in Casablanca in terms of a purchase.
The defendants put forth the plea of “Justification” (truth of the libel). It was their plea
that they were justified in describing the marriage as a sale, because the negotiations for marriage
had been concluded between the plaintiff and the girl’s uncle and because a sum of money
was Involved. This plea was rejected, ancd it was held that the defendants had grossly mis-
represented the nature of the proceedings involved in a Muslim marriage. The marriage guar-
dian was in no sense aciing as & vendor. 1t was the bride herself whe received the dower.
The bride’s uncle hed cuncluded the contract as & representative of the bride and acting zpon
her wishes, because the Maliki Jaw required him to do so.  The plaintif was awarded £750

- a8 damages.

1. Section 2(24).

2, Abdul Kadir v. Safima, (1836) LL.R. 8 All 149, 157,

3, Ottoman Law of Family Rights {1917), section 49,

4, Iragi Law of Personal Status {1959), section 19(1).

5, IM.D. Anderson, Changes in the Law of Personal Status in Traq (1963) 12 TLCL.Q. 1026.

6. Saloy v. Gdhams Press, London Times (27th June, 1963); Coulson, Conflicts and Tensions in Islamic Jorispru-
dence. (University of Chicago Press) (1965), page 27; Current Law Year Book (1963), item 2006 (Stevenson 1),
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The points discussed above would seem to show that dower is (i) a right of the wife,
and (i) it is obligatory by law to provide for it in the case of a Muslim marriage,

47.5. Tt is, prosumably, for this recason that under the Hanafi law, the wife is entitled
to claim as her dower a minimum amount!, notwilhtsanding any express agreement not to claim
dower? or an agrecment lo accept a smaller sum. This is fairly clear from the original texts

cited by Karamat Husain J, in Asma Bibi's case®.

47.6. Duwer is ofien fixed at a high amount in order to prevent the husband from divor-
cing the wife!. Payment of & portion of the dower could be postponed by agreement until ter-
mination of the marriage, and if the amount stipwlated were high cnough, it would obviously
provide an effective brake upon the capriciovs excrcise of the right of repudiaion by the
hushand®.

47.7. The matter has boen considercd at Jength in a very learned judgment of the Punjab
Chief Court'. It may be noted, that apart from cases where spocifie  statutory provisions of
local application restrict the amount of dower”, there is no  legal limit of maximum regarding
the amount of dower under Muslim Law. This has been specifically held by the Privy Council®,
In an unreported case of the Bombay High Court”, a decree for dower amounting to Rs. 18
lakhs was upheld. :

47.8. This beieg the principle underlying the cxemption regarding deeds of dower, no
modification of substance is suggested.in the exemption. We have, however, a poiat of phraseo-
Iogy 10 consider, which will be discussed later. :

479, Reverting to the main arliclc, the words “as set forth in such setilement” are to
be construed with ‘value’, and not with the word ‘properly’, Turner C.J. had these observa-
tions to make —'1f the torms as set forth i such settlement’ refer to the property settled, the
duty is chargeable uot cn the value of the property which may be mentioned in the settflement,
but on the value of the intcrest or interests creaied by the instrument which may not be
co-equal to the value of the property. But if this was intended, the intention might have
been less clumsily expressed'®.

“We are, however, of opinion that the terms apply not to the interests created by the
instrument, but to the value set forth in the settlement, and the law suggests that the settlor
should insert the valuye. Tt is obvicus that it must often be difficult and sometimes impessible,
to value the intcrests created by a settlement, and the legislature has, we imagine, on this
ground amended by law by the introduction of the words we are considering” :

It is to be pointed out that the Madras view has been followed in Allahabad!?, and also
.n a la‘er case of the Madras High Court®. .

47.10. In the exempiion, the words “executed on the cccasion of a  marriage” have been
constructed by the Bombay High Court to mean “at the time of 2 marriage”. According to this
construction, a deed of dower executed a week before the marriage would not fall within the

exemption!t,

. 10 Dirhams (Hanafl Law).

The agreement Is cailed a tafweez.

Asma Bibi v, Abdul Samad, (1909 LL.R. 32 All. 167, 168,

Zakeri Begum v, Sekina Begum, (1892) LL.R. 10 Ind. App. 137, 165.

. Coulson, A History of [slamic Law (1954), pages 207, 208,

Sahebrodi v. Saiduinissa, (1330} 15 Penjab Racord 297 (No. 123).

. Section 5, Oudh Laws Act.

. Zakeri v. Sgkina. (1892) LL.R. 19 Cal. 689, 698 (P.C.). o

- Aun aliv. Banoo Begum, (OOCT Appeal No. 1472), decided in September 1907; Tyabjin, Mohammndan Liéw
(1968) page 111. -

10. Emphasis added.

11. Reference, 8§ Mad. 453 (Turner C.1.}

12. In the marter of Mokammad Muzafar AL, 1922 LL.R. 44 AN, 328,

13. Board of Revenue, Venkataraman Afyar, A LR. 1950 Mad. 738,

14, Bui Ameenav. Avab Abduf Taiie, 50 Bom. L.R. 1206; ALR, 1959 Bom. 108 (D.V. Vyas, 1)

. Y e
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To us, with due respect, this interpretation appears to be one which might requirz re-
consideration. In jts judament, the High-Court made & distinction between a deed of dower
which is, purely and simpiv, a deed in consideration of marriage and a decd of dower “executed
on the occasion of the marriage”. The assumption seems to be that the latler phraseology is
narrower than the former. It was heid that the words “on the occasion” mean “'at the
time™.

47.11. We are of the opinicn that this is not a reasonable construction. In our view, the
legislature did not use the words “on the accasion” with any intention of emphasising the exact
identity in point of tine; the primary object may have been to indicate that the marriage
must be belween the Muslims and that there must be a connection between the marriage and
the deed. Apart from this question of construction, we may also statc that the Bombay view
woukl cause a lot of practical inconvenience since, in practice, parties do not necessarily exccute
the deed of dower on the very day of marriage or at the very time of marriage. The deed
might preceds the marriage or, if convenicfice so requires it might be executed even after the
mzrriage.

47.12, Should it, as & mattcr of policy, matter whether the deed is or is not simultaneous
with the marriage ? We do not think so. Since the exemption in question incorporates a
remission granted previously by a Notification of the Government of India,t the avalable historical
material does not throw light on the precise scope which was intended for the ezemption. But,
viewing the matter from the angle of principle, we do not see any reason why the fact that the
deed praceded the marriage or followed it should deprive it of exemption under the Stamp
" Law. If, as we have pointed out above,? the principle underlying the exemption is that in  the
case of a Muslim marriage, dower is a matter of obligation and not one of bounty, then the
distance in point of time should not be material, provided, of course, it is established that the
deed ‘is one of dower and that it has a connection with the marriage. Of course, it may be
difficult to draw a line but no one would say that onc week is too long an interval. To avoid
_pecurrence of confroversies and to put in the statute what we consider to be the proper policy,
we fecommend that the words “whether the deed was executed before or ajier the marriage”
should be added in the exemption at the end, and that the words “on the occasion of the
marriage” be replaced by the words “in connection’ with the marriage®, so os to climinate the
construction that the marriage and the deed must be simultancous.

47.13. Article 59 levies duty on share warrants to bearer, issued under the “Indian Com-
penies Act, 1882”, i

" A share warrant Is a negotiable instrument. A company limited by shares may, it autho-
rised by its articles, issne share wamrants under its common sesl in respect of fully paid shares,’
~ar stock.t A share warrant certifies that the bearer of it is entitled to the share represented
by the warrant.

The legal title to the shares is transferred by mere delivery of the warrant from one person
to anather with the intentioni of passing that tifle. Where a share warrant is outstanding, the
register of members bears a note of its issve. The bearer of the warrant may surrender it
back to the ccmpany at any time and be registered on the -Tegister of members, and receive
a share certificate instead.®? _

47.14. We have no amendment of substance to recommend in the article. But the refer-
erce to the provision of the Companies Act should now be to “saction 114 of the Companies
Act, 1956”. This is only a verbal amendment. We recommend that the article should be
amended so as to substitute those words.

47.15. Article 60 levies dutv on a shipping order, for or relating to the convevance of
goods on board of any vessel. It needs no change.

Para 47.2, supra.

Peru 47.5, supra.

Webh. Hale and Company v. Alexandria Warer Co, (1905) 21 Times Law Reports 12,
. Section 114, Companies Act, 1956 :

. Halsbury, 3rd Edn. Vol. &, page 249,

Pilkinston v, United Rathway, (1930) 2 Chancery 108; (1930 AL BR. Reprint 649,
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CHAPTER 48

ARTICLES 61—63

48.1. Proprictary rights may be transferred dircetly, e.g., by conveyance or gift.—or may
be enlarged indirectly, One mode of such enlargement is the surrender of a lesser inferest in
favour of a larger one. The surrender of a lease falls in this category. In the Stamp Act, it
is dealt with in article 61. The distinction between a pure transfer and a surrender appears
to be that a transfer could be to a third person and creates in the transfers an absclutely new
right, while a surrender is in favour of a person who already holds some intersst in the property,
though that interest is not the same as that now swrendered.

Article 61 applies to express surrenders by an agreement,' and would not apply to m:lphed
surrenders.”  An implied surrender arises without awy specific instrument for that purpose!

There is an exemption as regards a surrender in cases where the lease itself » xempted!
from duty.

Sometimes, a document may smbedy two transactions. Thus, a document by which the
Tmssee surrendered the lease, but in which the lessee also transferred cerfain moveable and busi-
ness assets which were not subject to the lease, was considered chargeable both as a surrender
of lease and as a conveyande of moveables,®

48.2, The article does not tell us whether the surrender should be total or partial. It
has been held in Madras® that it is immaterial that the surrender is only as regards the unexpired
part of the term, or is with regard to only a portion of the property. Whils the article needs
no change of substance, it appears to us that it would be useful to codify what has been hekd in
the Madras case, as such questions are likely to arise elsewhers also.

48.3. Accerdingly, we recommended that the following Explanation should be insertad
below Article 61 : :

<“Explanation —For the purposes of this article it is imsmaterial that the surrender of
the lease is only gs regards the unexpired pary of the term, or Is with regard to
only g portion of the property.”

48.4. Article 62 levies duty on certain transfers with or without consideratton. The varions

kinds of transfers listed in the article seem to constitute a heterogenecus collection. Clauses (a),
(b} and (c) can, however, be grouped together broadly as transfers of “actionable claims”,
such as, shares, debentures and interests created by bonds, morigage deeds and policies.
Clause (d) deals with the transfer of property under a particular provision of the Administrator
(eneral's Act, dealing wich transfer by an executor. Clause (e) deals with the transfer of a trust
property witoui ‘consideration” from one trustee to anoter trustee or from a bustes to A
beneficiary. There is one feature common to clauses (d) and (c]—the transferor has no bene-
ficial interest.

. Section 111(g}), Transfer of Property Act, 1882,

. Section 111{f), Transfer of Property Act, 1282,

. Sez section 111, Transfer of Property Act.

For example, article 15, Exemntion (a).

. The Chief Controlling Reverne Authority v. Bhagye Lafeshms, ALLR. 1958 Mad. 535 (F.B.).
. Madraz Hoard of Revenus, ruling, cited in Krishnamurthi, Stamp Act (1968), page 551,

. The anomaly cregted by clause (2) is discussed, fafra,
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It should be noted that all these transfers would, but for this specific article, have been
chargeable either as “conveyance” in view of the wide definition of that expression as given in
the Act,! or as gifts or under some other entry appropriate to the nature of the right transferred.
The duty under article 62 is lower than that on a conveyance or on a gift.—which shows the
sigmificance of the article. A lower duty seems to have been chosen either because what is
transferred is an actionable claim and not property in possession, or because the beneficial
interest remaims unaflected. There are certain aspects of business convenience also, relevant
to some instrunrents,

48.5. Taking up the clauses themselves, clause (a) deals with the transfer of shares in
an incorporated company or other body corporate. The duty is 75 o. for every 100 rupees
of the value of the share. A few reported cases on this clause may be referred to. In an early
. Bombay case,® the question was raised how an instrument executed in the following circom-
stances was to be stamped. '

A Hindu jeint family conmsisting of three brothers owned shares in a limited company,
which stood in the name of the eldest brother. The three brothers came to be divided in
intereat. The thares remained in the name of the eldest brother, though dividends cn the shares
were divided amongst the three brothers. This fact was subsequently recorded in  a deed of
periitich. The eldest brother then executed two deeds under which he transferred to his brothers
the number of shares that fell to their shares. It was held that the deeds in question wete
chargeable as instruments of partition under article 45, and did not fall either under Article
62(a} or under article 62{e).

‘Mulla, who was one of the three Judges who decided the case, later seems to have revised
his opinion.” He has expressed the opinion that in such a case, after an oral partition, whereby
property continues in the name of the one brother and i3 subsequently trensferred to the others
catitled to. it under the partition, the instrurznent woukd fall under article 62(e)~—(transfer of
trust property}: The reascning szems to be that the partition has already been effected, and
the persons in whose names the shares centinue to remain are not the beneficial owners.

In the same Bombey case,* it was remarked that the possession of the one co-owner of
101!lt property in his own name is not that of a trustee for the other co-owerns. But, as pointed
onrt by on¢ author.” the title of the co-owner who is registered holder, can be regarded as that
of @ trustee in regard to the shares of the other co-owners, and the instrument of transfer would,
on that view, be chargeable wnder clause (e).

48.5A. In another case® decided under article 62(a), it was held that if a company registers
an instrument of transfer of shares which is not properly stamped, it would be doing something
‘which is not lawful. But there was ne provision in the Companies Act, 1913 (which was then
in force), or in the Stamp Act, which would make the company liable for payment of the
proper stamp duty. If the documeny is brought before the revenue authority, the revenve autho-
rities will impoond it, but the only right given to them to proceed for the recovery of the duty
8 dgainst the person who was liable to pay the duty, i.e., the exccutant.”

48.6. The case-law so far discussed calls for no amendment of the clause, but we may
nole that the singular word “share” in clause (a) (in the column relating to the amount) may

] Sﬂ:ilon 2 {lm
"2, The Buperintendent of Stamps, Bombay v, Chimantaf, (1923 LL.R. 47 Bom. 321: AT.R. 1923 Bom. 237 (Shah
Ag CJ. Crump & Mulia J1).
. Sec Mulla & Prait, The Indian Stamp Act (6th Ed.. pape 359), 15t Bd. was published in 1924.

]
4. Superintendert of Stamps ¥. Chimanlal, /1923) LL.R. 47 Rom. 321, 126; A.LR. 1523 Bom. 217, 2 X
C.X., Crump and Muifa J1.), . 15 (Shak Ag

5. Krishnamurthy, Indian Stamp Act, 1972, page 559,

& In Re Jopdish Mills Lid., A 1LR. 1955 Bom. 79.

7. See also Mrs. Parry v. Union of India, A TR 1961 Punj, 123,
24 M of Law!77—36,

Clause (a}—
Transfer of shares.

Use of simgular



Singuiar *‘Share™
in ¢lause {8).

Yerbal change in
clause (a} recom-
mended to substi-
tots the plural
“shares™*.

Clause  (b)—
transfer of deben
tures—MNo
change.

Clauza {c)}—
transfer of inte-
rest sscured by o
bond ete.—No
* henge.

278

give rise to some problems. Here, we may refer to an Allahabad case! which, though falling
nnder clause (c¢) of the article, discusses clause (a) also. In that case, a person was the
obligee of each of 29 bonds and mortgage deeds executed by different persons in his faveur.
He transferred hie interest in all these bonds and mortgage deeds to another person, by executing
one documeny comprising them all. The consideration for the transfer was one lump sum. On
the question of the proper stamp duty payable, it was held by the majority, that section 5 of
the Act, dealing with instruments comprising or relating to several distinct matters, did not
apply to the case, and that under article 62(¢) read with section 13 of the General Clauses Act,
the stamp duty chargeable on the deed in question was rupees five [under article 62(e)ii)].

Niamatullah. J. (dissenting} held that while section 5 of the Stamp Act did not apply,
under article 62(c) itzelf and witheut recourse to section 13, General Clauses Act, the proper
stamp duty peyable was the sum of all the duties paid on the bonds and mortgage deeds,
subject 10 the maximum of Rs. 5 for any one bornd or mortgage deed.

Bennet I. (dissenting) was of the view that section 5 and article 62(c) each applied to
the case, though with the same result, namely, that the proper duty on the instrument in question
was the aggregate of the amounts of duty payeble on each of the 29 transfers contained in the
instroment. Both the dissenting Judges (Miamatullah and Bennet JJ.) expressed the cpinion
that the role that the singular inchudes the plural (contained in section I3 of the Geners
Claunses Act) did not apply ta the case. -

487 We are not, at the moment, concerned with the decision on claunse (c). But the
majority of the Judges in the Allahabad case discussed clause (a), which is of interest. They
referred to the language of article 62(a), by way of example. They said : “This lays down
that the proper stamp duty on a transfer of shares (plural} shall be one half of the duty payable
on 2 conveyance (No. 23} for a consideration equal to the valve of the share (singular). MNow,
in this case, it is beyond controversy thar the word ‘share’ in the second column, must be
construed as including the plural, becouse thar plural "Shares® is wsed in the first cohumn™3

The majority has treated the use of the singular ‘shares’ in item 62(a) in the second column
f¢ 4 grammatical error.

48 7A. The majority view as to clanse (a), with respect, appears to be correct, We
recommended thar that view should be adopted and in article 62(a), for the singular “share”,
the plural “shares" should be substituted, so as to bring out the correct position.

48.8. Clause (b) of article 62 deals with the transfer of debentures, being nmrketable
securities,! whether the debenture is liable to duty or not! except debentures provided for by
section B. Section 8 deals with debentures issued by local authorities raising a loan. Debentures
pavable to hearer would be transferable by delivery, and not by assignmcnt This clause needs
no change. R

48.9. Clause (c) levies duty on the transfer of any interest secured by a bond, morigage
deed or policy of insurance. This clause also takes out of “conveyance™ & case which could
possibly fall under it. Thus, the sale of a bond, by endorsement on the back of it was held,
in an Oudh case?, to fall under this articte, and not under article 23 (conveyance). The duty
under article 62(¢) for the bond in question was Re. 0-8-0 and if it had been regarded as fafling
under article 23. the duty would have been Re. 1/-. The endorsement on the back of the
bond read, “sold to............ " and the lower court held that this amounted 0o a sale deed.
The Chief Coort did not give any reasons for holding that the document in question . was

T Ram S‘arupv erf Ter! {1931 TLR 55 All 468, 473: ALR. 1933 AT 321.
2. Emphasis suoplied.

3, Ses section H16A),

4, As to the duty on debentures, se= article 27,

5. Jong Bokadur v. Bhaggoo, A TR, 1934 Oudh 344,
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chargeable under article 62 and not under article 23. But, since article 23 is a residuary article,
and the document in question can be regarded as & ‘‘transfer”, the Chief Cowrt was, with respect,
right in its conclusion.

48.10. There are a few cases on the transfer of a mortgage,? and one case® of transfer of Otber cases. -
the interest sccured by an equitable mortgage which were held to be chargeable under
article 62(¢).

It may be noted that if 3 policy of insurance is transferred by a scparate instrument, it
nust be stamped under article 62(c); if the tramsfer is by endorsement, it is exempt under
Exemption (¢) to the article. It would, thus, appear, thar the transfer of a policy of insurance
by endorsement would be cheaper method, involving no stamp duty.

The case law and points referred to above do not call for any change in clause (c).

48.11. Clause {d) levies duty on a transfer under the Administrator General's Act, 1874, Clause  (d)—
section 31. This Act was rcplaced by the Administrator Generals Act, 1913. The corres- f{"d';,‘f;{_.ﬁ?;;““
poading section in ihat Act was section 25. In 1963, a revised Act was passed, and the General's Act—
corresponding section in that Act is section 22. This section refers to the iransfer, by a pri- ::;E:}eﬂi?e e
Vale executor or adminisitalor, of interest under & probate or letters of administration to the

Administrator-General, by an instrument in writing.’ This section is quoted below :

“22. (1) Any private cxecutor or administrator may, with the previous consent of
the Administrator-General of the State in which any of the assets of the estate,
in respect of which such executor or administrator has obtained probate or
letters of administration, are sitoate, by an instrument in writng under bis hand
notified in the Official Gazette, transfer the assets of the cstate, vested in him
by virtue of such prabate or letters to the Administzator-General by that name
or any other sufficient description,

(2) As from the date of such transfer, the transferor shall be excmpt from 211 liability
as such execoior or administrator, as the case may be, except in respect of
acts done before the date of such transfer, and the Administralor-General shall
have the rights which he would have had, and be subjcct to the liabilitles to
which he would have been subject, if the probate or letters of administration,
as the case may be, had been granted to him by that name at the date of such
iransfer.”

48,12, We recommend that article 62, clause (d), should be revised so as to substitute
a reference to the Administrator-General's Act, 1963, section 22, in place of the reference to

the earlier section.

48.13, Clanse (¢) levies duty on the transfer of any trust property withewt consideraripn ~,. . ©—
from onpe trustee to another trustee or from a trustee to & beneficiary. In this clause, the Transfer of trust
words “without consideration™ are inconsistent with the werds “with or without cousideration” &w
ocering at the beginning of the article. If these words are regarded as limiting the opening words,
thien a transfer of property for consideration would be outside this clanse, and would be charge-
able as & conveyance under ariicle 23 or as a transfer under article 62, clauses (a) to (d).

This was the old law.! But, under the presenmt article, there is now some uncertainly, in view
of the wide opening words of the article.

48.14. We recommend that this matter should be clarified, by removing the words “with- o000y tion
out consideration” from clomse {e). A transfer for consideration by a trustee to a bencﬁclary as to clause (a).

1. {8) Me Dowell & Co. v. Ragave Cherty, (1904) LL.R. 27 Mad. 71,
(b) Hitwardhok Cetion Mills v. Sorabfi, (190%) L.L.R. 33 Bom. 426.
2. In re Kamla Ramjar Ray, LL.R. (1937} Cal. 486.
3. Baction 22, Administrator-General's Act, 1963 (46 of 1963},
4 Stamp reference, (1884 TLR. 7 Mad. 350, 351 (Article 60, Stamp Act, 1879).
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or to another trustee would then clearly fall within article (e). Since the beneficial interest
% mot transferred, this is justifiable also.

48.15, This disposes of the clavses of the principal article. Under the Exemption to the
article, transfers by endorsement of certain documents are exempt, The documenis listed are
certain commercial documents—as in Exemptions (a) and (b), or pelicies of insurance—
exemption (¢}, or securities of the Central Government—exemption (d).

4k.16. It should be pointed out as regards some of the transfers provided for m the
Exemption, that their chargeability under the main article—as it now stands-- is not very Clear.
Of the various transfers deal with in the Exemption, the transfer of only one Lype of decu-
ment {policy of insurance)—mentioned in Exemption (c),—is specifically taxable under - the
main article. Transfers of cther instruments mentioned in the exemption- -(a) transfer of bill
of exchange etc., (b) and transfer of securities of the Central Government,—are noct specifically
taxable under the main article, though they can become taxable under general provisions of the
main article, clauses (d) and (¢). For all practical purposes, clavses (d) and (e} would
hardly be invoked in relation to transfers of pro-notes etc. The better course, therefore, would
be to make transfers of these instzuments taxable, by adding them in main! article’ 62 a'lﬂ
to retain the present exemption for their transfer by an endorsement. : '

48.17. In the light of the above discussion, we recommend that the following- clauses?
should be added in article 62 :—

“(f) of a bill of exvhange, chegue or promissary noie;

(g) of u bill of lading, delivery order, warrant for goods, or other mercantile docu-
ment of title fo goods;

(k) of securities of the Central Government.”

The duty should—on the analogy of clause 62{(a)—be 75 paises for every hundred rupees
ar part thereof of the value of the property transferred.

48.18. Article 63 levies duty on a transfer of a lease by way of assignment. Article 33
governs under-leases or sub-leases, Where the lease js itself exempt from duty, the transfer
shereof is also exempt from duty, as also tranefers of leases on which duty has been remitted by
the Government under section 9. This article does not present any difficulties requiring any
change.

1. To be carried out under article 62, main paragraph.

2. For other suggested amendments, see supra, under article 62, clauses (a), (d) and (e).
3. Compare article 62{a)—Transfer of shares.



CHAPTER 49
ARTICLES 64-65

49.1, Acticle 64 levies duty on a declaration of trust. The duty is a fixed one, which is  Argicle Py
muck less  than (he duty on 2 conveyance or on a bond. There is considerable overlapping TInroductory.
‘between the entries taxing settlements and trusts. This nautrally raises a few guestions of
importance. What is the precise scope of “declaration of trust” and “settlement™ I3 a
"settlement’ to be taken as confined to a direct transfer? These and other connected questions
arise.

“There is also considerable obscurity as to what is to be regarded as a “declaration of
trust”. Does it cover dispositive documents? If so, can a person adopt the device of trust
and thereby aveid the duty that would utherwnse be law[-ully Jeviable as on ccmvcvance or ¢n
“settiemént™?

The definition of “couveyance” eacludes instruments otherwise oxpressly provided for.
But this would, if taken lLterally, mean that every declaration of trust is chargeable with fixed
duty ewen if it amounts to a conveyarnce.

492, “Settlement” is defined in section 2(24) in these terms :— ) Definitior  of
settlement.

“‘Settlement’ means any non-testamentary disposition, in writing, of movable or im-
movable property made—

- {a) in consideration of marriage.

(b) for the purpose of distributing property of the settlor among his family or those
for whom he desires to provide, or for the purpose of providing for some pirson
dependent oo hint, or

(c) for amy religious or charitable purpose; and mcludes an agreement in writing to
make such a disposition and, where any such disposition has pot been made in
writing, any instrument recording, whether by way of declaration of trus; or
otherwise, the terms of any such disposition.”

‘There are four ingredients of this definition which are material for our purpose—(D there
“must be & disposition, (ii) it must be non-testamentary, (iii) it must be of property, and {iv)
it smst be made on the specified occasion or for the specified purpose. But no - particular
machinery is required for cffecting the disposition. ' :

-7 The definition, for example, seems to be wide enough to- cover a- dmposmon bgr way of
.trost.- ‘The last paragraph is, in [ac¢t, specific oi the point.

49,3, It may be ncted that the definition of settlement in the Act is not identical with the Meaning = of:
ooncept of settlement in conveyducing. A writer on conveyancing has said— o mwﬁ

“A scitlement is an instrument whereby property or-the enjoyment of it is Im:utul to .
several persops, Unlike the assyrance deal; in the earlier chapters which have
for their cbject alienation of property either -absolutely or temporarily, a settie-
ment, as also a {rust, seeks to preven: alienation of property to the extent the
law will allow. Family scitlemem are very common in India and ‘are -freely
made by deads inter vives as well as by wills. Marriage settlements and post-

1. B Clmtlcr_]: Handbook of Conveyancmg(l%ﬂ}
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nuptial setilements, which latter variety is mostly voluntary, both so common in

England, are known to Indian Law.. Every settlement is effected by means of

trusts, and there is practically no difference in form and in substance between a
...trust and a settlement that we have,™

We have quoted the above passage in order to show the similarity between a scitlement
and a trust.

Seidements  and 49.4. Coming to the definition of settlement in the Stamp Act, we may note that clause

other documents. (a) will include deeds of dower as well as marriage settlements, An English case? illustrates
this aspect. Where an instrument, after reciting a previous settlement and a revocation, went
on to declare certain specific trusts upon which the property was to he held after the death
of the intended husband, there being a power of appointment given to the husband and wife,
or the survivor of them, in favour of children or remoter issue of the marriage, and in defaiit
of appointment trusts in favour of children declared, it was held to be a “marriage settlement™,
being clearly an instrument by which property was settled or agreed to be settled.

Clause (b) of the definition suggests the creation of separate interests in favour of persons
who may have a legal or moral claim on the settlor, or for whom he may desire to make a
provision. -1t need not embrace the whole property of the settlor.? - :

In a Madras case’ before the Board of Revenue A assigned to daughter B a certain land, s
house and some trees, to be enjoyed by her during her life-time. The question was whether this
document was a settlement, a deed of gift or an assignment. The Board of Revenue, Madras,
held, that it was a settlement It would appear from these and other decisions that the object
is the paramount consideration. In this case, the object was to previde for a dependant of the
executant of the deed.

A Bombay case? relates to clause (¢). A deed of settlement disposed of two distinet Junds,
one composed of the subscriptions raised by one of the settlors for a charitable object, and
the other of a fund bequeathed to the other settlors with an absoluwie discretion for disposal in
a like manner. Kt was held that the instrament in question was chargeable as a ‘settlement’
(Article 58) in respect of the first disposition, and as a power of appointment {(Article 7) in
respect of the second. The High Court described the first disposition “zs an instrument recor-
ding, by wav of declaration of trust, the terme of the disposition.”

49.5. It may be noted that a document may be both & settlement and a gift. Gifs® are
chargeable with a higher duty than settlement.” The article relating to gift! however, ox-
pressly excludes a settfement from its scope. It wowld appear that the priml.ry consideration
in deciding whether a document is a settiemsent, is the cccasion mentioned in clause (a), or the -
object of the person giving as mentioned I clause (‘b) or clau'se (c) of lhe @ﬁnﬂiﬂ d
‘settlement’.

Seitlerocnt  and

-

While this tést is, in-general, enotigh to- distingiish - between 'a. gift and ‘a settlement, the
position is not so simple when one comes to defining the relative scope.of settiement.2nd trust.

__mm,.m, © 49.6. Tbe deﬁmlmn of sctﬂemcnt‘ dcparts from the crdma.[fy meanmg of [% ‘lettluﬁ:gat"‘
.given o “sette- and gives it a wider scope. For the present, we shall assume that there is jush!ca" for
mepts’—Settie- ) :

ments and trusts. gwmg it such a wide. seope on. cnnsiderauons uf reverme.

. Emphasis supplied.

. Russell v. Commissioners, (1902) LN.B, 142

Reference, LILR, 7 Mad. 149,

. Mad:as}llumue Board’s Proceadings MNo. 16, Eth January, 1330 (Madras Stamp Manual, p. 163) {Objent & im-
portant

. In re Abdulla Hafi, {1911) LLR. 35 Bon1. 444, 447 (Scott C.J. Russell and Rao JIL).
. Article 33 (Gifts),

. Article 53 (Settlement).

. Articke 33 (Gifts).

9. Ses Madras Board Case, supra.

B
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But, in practice, nice questions arise whether a document is a trust or a settlement. This
difficutty is primarily due to the fact that the definition of settlement is so wide that cne and
the same instrument can be a gift, a trust and a settlement. No doubt, where a document falls
under two or more articles, it should bear the higher duty.! That general provision in  the
Act will take care of the duty, and the object of levying the duty is achieved. But occasions
for the application of this general rule should, in the interest of the common man, be as few as
possible,—even if they cannct be totally eliminated. If something can be done to reduce the
occasions for such controversies, by an amendment of the Iaw, the amendment would be worth
the trouble.

. #9.7. It wonld appear that the case law shows some uncertainty and obscurity.® . For ex-
ample, the Calcutta High Court held in one case? fhat a document styled “settlement deed”, by
which all the executant’s properties were given to cerfain deities, could not be regarded as a
settlement or deed of trust, but only as a deed of gift. Mitter J, observed as follows :—

“The word “settlement’, as it is geoerally understood, refers to a disposition of succes-
sive interests in immovable property,® and is generally couched in the form of
a trust; and it is such a settlement which is in the nature of disposition of mova-
ble and immovable property either in comsideration of marriage or for onec or
more of the objects specified, namely, religion, charity, or provision for family,
dependanis or others, that is contemplated by clause (24) of section 2............
Underlying the idea of settlement, there is the notion or conception of frust. 1t s
difficult to say that when a gift is made to a deity, the deity is to be regarded as
a trystee. This is also the view taken by a full Bench of the Magpur High
Coart.8

But thizs view was disented from in a later Calcutta case,” where it was held that &
similar document by which the executant’ property was given to certain deities
is a settlement deed for the purposes of the Stamp Act, notwithstanding that there
was no trust and no disposition of successive imterests in the property. It was
there temarked that the express meaning given to the word ‘settlement” in the Act
cammot be controlled by reference to the meaning given to the . word by . the
Specific Relief Act (which had been relied on in the earlier Calcutta case) where
a statute gives a definition for an instrument, that definition cannot be contrelled
by the meaning commonly attributed to the instrument.” :

49.8. On the specific question as to the meaning of “settlement”, what is more important
to note is that some misconception appears to prevail on the question of inter-relationship of the
two taxing entries. The following extract from an Allahabad case™ will show how the High

Court had to take pains to eaplain the true position.

Practical _impoe-
tmnce g8 illustrated
‘by case law.

Mis-concention.

“Ye may ai the cutset mention that it appears to us that in framing the questions .

for our opinion the Chief Controlling Revenuve Authority appears fo have proceed-
ed on the incorrect basis that the instrument under the Stamp Act can be .er‘rﬁ_er
a deed of trust or a deed of settlement only and not both® The word ‘Beitle-
ment” is defined in section 2(24) of the Act -az follows : - o

{The definition is quoted).

. “This definition of the word *seitlement” itself wmakes it clear that even instruments
which are executed contalting a declaration of trust can be seitiements, provided

"1, Section 6.

2. See Allshabad cuse, infra.
3. Bhupati Nuzit Chakravarity v. Basanta Kumara Devi, ALR. 1936 Cal. 55¢ {D.B.).

4. Defnition of “settlenent™ In section 3 of the Specific Relel Act, 1877 was referred to.

5, Chief Comtrolfing Revenie Authority v. Sariu Bol, I.L.E. 1944 Nag. 31; A.LR. 1944 Nag. 33 {F.B.).
6. [pandra Nath Pedder v, Anat Chandra Lodh, T.LR. (1951} 1 Cal. 663, 568, 670 (Bachawat 1.).

7. AJLR. 1964 All, 533. .

8. Bphasis supplied.
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the conditions laid down earfier in thai definition are satisfied’ The question ia
these circumstances that falls for our opinion is whether this particular instrument,-
to which this Reference relates, is a “settlement” or not, even though it may, on the -
face of it, be a deed of Trust. Under section & of the S amp Act, if a deed of Trust
also amounts to a setilement, the stamp duty will be chargeable on it as an instrument
of settlement under Article 58 of the Sch. L.B. of the Act, and not as an instrumeni
of Trust under Article 64 of Sch, LB. of the Act.”

49.9. Even disregarding the case law. an important query that suggests itself in this context

Dispositive _ and is, how does one distinguish a settlement® from a trust* (fot the purpose of the stamp Act) ?
m“"f”"'ve The definition of “settlement” in the Act stresses the element of disposition of property. The Act
"t sontains no deBnition of “trust”, but article 54 speaks of a “declaration of trust” without requiring:

a dispositive clause. It ig, then, the intention that an instrument showdd fall under “declaration of -
trust”, only where it contains no dispositive clanse ? A trust can arise without a disposition in -

praesenti where the trust is by will or whether the author of the trust is the trusice ; in such

cases, atransfer in praesenti of the property is not required. In other cases, a disposition is

necessary to create a valid trustt. This may be 2 possible distinction between a bare declaration of

trust and a settlement. If so, it is desirable that the relevant article should express the position

more clearly. It may be noted that Indian Law does not recognise distinction between legal and

equitable ownership.

49.10. 1t should be noted thai the provisions of the Indian Trusts Act, 1882, do not deal
with the distinction between a settlment and a trust. In fact, the Act i3 primarily concerned with
how a trust can be created and what are the legal consequences of its creation. It does not deal
with the various descriptions of instruments that can or cannot fall under the head of trust. In
any case, that Act contains nothing incomsistent with the approach adopted in_the present dis-
cussion. namely, that an instrument of trust can also amount {o 2 settlement as defined in the
Act, if the principal obiect or occasion is one specified in the definition of settlement.

Ordinarily, a trust is created by transferring the property to the trustee, but this is not neces-
sary if the trustee is none other than the awthor. In that case, it is enough if the auther of the
trost declares himself to be the trustee.

Where, however, the owner transfers the property to the trustee, there is a “‘disposition” of
his interest and this disposition could ameunt to a sertlement, if the purpose or occasion is one
specified in section 2(24). Should it make a difference that the machinery employed is that of
trust rather than of a direct transfer 7 We have, while analysing the definition of setthement im thig
Chapter®, pointed out that the deflnition does not require the employment of a particuler machinery
for effecting the disposition. Ter e

o ot and 49.11. The same query arises in relation to a conveyance and 2 trust. A dispositive instru-

r.,:;‘:m ment, not for a purpose or on an oceasion specified in section 2(24), would amount to & conveyance.
Should it make a difference that the instrument employs the machinery of trust, and not a direct
transfer ?

40.12, It is ta resolve all these queries that we propose a scheme, of which the salient featurss

Scheme proposed. are—

{1} A trust amounting to settlement should be made so chargeable, by an express amend-
ment of article 64 (An Explanation could be added). At present, there is a misconcep-
tion on the subject.*

1. Bmphasis supplied.

2, Article 58,

3, Article 64,

4, Hection &, Trustas Act,

5 Para 49.2, supra,

6. Board of Revenne v, Sreedhar, A 1R. 1964 Al 327,
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(2} A trust amounting to conveyance should be mede 50 chargeable, by an Cxpress amend-
ment of article 64. (Another Explanation could be added). Reasens for this amend-
ment may be listed as under —

(@) Ambiguity of the expression “declaration of trust”.
(b) Words “not otherwise provided for” occurring in the definjtion of “conveyance”.

(¢} The anomaly that arises if a contrary view is taken.

A trust for a single person not in need (Le., who is not to be “provided for”), and who is
not depeadant, would (on the contrary view), be chargeabls only with 2 fixed duty (article 64),
while & trust for a minor son would be chargeable with duty as on 2 bond as it would amount to a
sctthement. (Article 58). Really, the first-mentioned trust should be chargeable as a copveyance.

(3) Trusts no* falling under (1) and (2) above, fall under article 64.

Our recommendation is that the scope of article 64 should be defined as above, and the
meaning of “Declaration of Trust” indicated more clearly, in view of the ambiguity of the
expression “declaration of {rust” snd the oveslapping with settlement and conveyance.

- #48.13. The scheme recommended is based on the following propositions :— m“m,
() The article relating to ‘trust™? ie confined to mon-dispositive trusts {non-testamentary);

{i.e. where the anthor is himself to ba the trustes and there is no dispositive clanse).

The duty is as on a bond, subject to a maximum of fifteen rupees.

(ii) That article (Trust) seems to apply aiso in relation to public trusts, where the guthor
is the trustee and there is no disposilive clanse, This can be deduced from the fact
that the definition of “settlement’” does not apply where there is no “disposition”.

(i Private dispesitive trusis bear duty as on a conveyance?®, unless they are settlements.

Private dispositive trusis which are for religions purposes, or are in consideration of marriage
or for the members of the family, etc, ie., those falling under section 2(24)—bear duty as on a
bond.' Formally, these are charged as settlements, but the duty on a settlement is the same
as that on 3 bond.

(iv) Public dispositive trusis alsc bear duty as on a bond* if the trust is for religious or
charitable purposes, because they fall within section 2(24), (Definition of “settlement™).

This is the scheme recommended by us, as put in the form of propositions, For ease of under-
standing the propositions as set out disregard minar points of detail and also employ rough descrip-
tions of instraments.

1. Articls 64.
2. See article 23, regarding conveyance.
3, fg)uection 2(24), () & (b} and article 58 {(Seitlernents in consideration of marriage or for the benefit of dependants,

4. See section 2{24Xc) and article 58 (Settlemwnts for meligious or charitable purposes).
22 M of Law/77—A27T,
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49.14. To put the inatter in the form of a chart showing how trusts will be tuxed.
Trusis

!
i
i

Drispositive

— e i

i
1(b) Private—Duty as ona 2(2) Public—(Duty as en a  2(h) Private~{Duty as

1(a) Public—({Duty asona
bond) (Article 58) conveyance (Article 21)--  bond, subject to & maximum on a bond, sabjectio
butif it is on mardage of Rs. 15,' {Article 64} a maximum of Rs. 1$.|'—
or for dependants, then —“Trust” (Article 64)—**Trust
duty as on a bond
(Arlick 58).

We may state (hat such a restructuring has been favoured by most replies w  owr
Questionaire.®

. 49.15. We recommend that article 64 should be amended to implemem the above scheme,
Recommandation.
Acticle 85— 49.15. Article 65 relates to warrant for goods. A Warrant for goods is given by the bailes
Wareani for 80005 of poods, and acknowledge the title of the transferee to the goods as between the transferee md the

bailee, who is the warehouseman.*

There is no difficulty caused by this Article, and it requires no change.

1. The catcso-;m 2[)&) and 2{b} bear the same duty but are shown as separate categories for maintenance of symmetry
with 1(a) and 1{b

2. Question relating ta section 2(24),—"*Settlernent™.

3. Sea Strond’s Judicial Dictionary, 3rd Ed. Vol 4, p. 3258.




CHAPTER 50
CONCLUSION

$0.1. We have concluded our consideration of the Act, and would now like to say a few
words about the recommendations made in this Report.

$0.2. It would be apparent from the contents of the preceding chapters that we have not
confined outselves to tidying up a few technical anomalies in the Act. OQur recommendations are
aimed at improving the substance, form and working of the Act, within the limitation that we set
. out in the first Chapter.!

Proadly speaking, the changes which we have recommended seek to achieve the following
objects —
" {a) improvement in the tax structure—though to a very limited extent? (e.g. our recom-
mendation as to powers of attorney).

(b) improvement in the practical working of the Act, by amending provisions that cause
difficulty. delay or inconvenience {e.g. our recommendation as to the mode of cancelia-
tion of stamps.).

(c} improvement in the drafting of the provisions—in particular, removing uncertainty
caused by conflicting views.

{d) securing consistency with juristic principles (¢.g. our recommendstion as to the incu-
sive portion of the charging article on lease and our recommendation as to liability to
beer the duty,

(e) piving proper recognition to sociological considerations relevant to the subject (e.g. our
recommendations as to assignment of copyright and insurance policies for =oci-
dent).

() providing for uniform interpretation of the Act within & State by strengthening the
procedure for reference {sections 56-37). :

() avoldance of injustice, hardship or inconvenience to the citizens, in court as well as
elsewhere (e.g. our recommendation ar to the definition of promissory note, and as
to section 35), where the requisite amendment could be made without a serious
effact on the revenue.

50.3. As to the question of hardship and convenience we woukd like to point out that
many of the instuments with which the Act is comcermed are of an international character.
Bilk of lading, Bills of Exchange, promissory notes and -other documents relating to maritite
law of the law merchant are examples. Modem conditions of trade render it desirablo that
in regard to such instruments, the law should be simple and easily nscertainable.

For the purpese of academic treatment and other purposes, of course, the corpus of
the law is divided into compariments. But the busincsiman does not, when he enters into a

petticular transaction, view the matter as such.

The international character of maritime law is of peculiar interest. Ii; haz been said
that* English maritime law is one part of English law upot which Roman law has had a direct

1. Chapter 1,
2, See Chepter 1.
3. Fradmann, Legal Theory (1357), page 526.

287
24 M of Law/?77=—38.

Introductory.

Object of recom-
mendations.



Intdernaticnal
trade and India.

VYarlons aepacts.

288

impact. Lord Mansfield tock many of the principles of maritime law from the Roman Law.
Again, negotiable instruments are essentially infernational ipstitutions——which also renders
it desirable that, as far as possible, the law relating thercto should be simple rather than com-
plex.

The international character of some mstruments has a long history, Bottomry bonds seem

~ o have been in vogue in Rome at least as early as 530 A.D. because in that year an edict of

Justinian restricted the iaterest on money advanced on such bonds to 12 per cent!

In the Narratives of Demosthenes, it is stated that abolut the year 400 B.C. Grecian met-
chants practised the negotiation of large loans lo finance commercial maritime ventures—a
statement for which support is to be found in the writings of Plutarch?

In India, there are cases of advances similar to bottomry being made for financing trade
& early as 600 B.CH

It is, therefore, appropriate that in the preamble to the first English enactment relating
marine insurance,! it was stated that “it hes been time oot of mind a usnage among merchants,
both of this pation and of foreign nations, when they make any preat adventures (specially
into remote parts} to give some comsideration of money to ofher persons (which commonfy
are in no smali numbers) to bave from them assurance made of their goods merchandise
ships and things sdventured. . . . . e

504 India s po stranger to international trade. Pre-historic remains discovered at
several places in India in archacological excavations show that trade on rivers and oceans was
carried on by boats, The Rig Veda refers to the ship wrack of Bhujyu and the subsequent rescue
by the Ashwins; these incidents give a definite indication of maritime trade. Later, in the
pre-Maurayan and Maurayan periods, such commercial activities seem to have become quite
common.’ In fact, when th: Roman Empire was as its height, Indo-Roman trade also seen
to have atlained its climax. This is evident from the historical accounts available in regard to
Glupta period, when India’s internal and foreign trade reached great heights,

In the first century after Christ, India had a favourable balance of trade with Rome.?

The Manu Smriti has an  interesting verse. which makes boatmen cc:-l!e:ctvw:hr respongibfe
for Yoss caused by their neghgenc:e .

With such a volume and richness of international trade, it is axiomatic that contracts
must have been entered into and recorded in writing, even though the wrltmgs themsclves may
not be traceable at the present day.

50.4A. We have said encugh to indicate that even g taxing statute like the Act with which
we are concerned involves the consideration of a number of theoretical and practical usm
The rate structore could bear imptovement, the practical working should be remedied
difficulty is caused by the defect in the comtent of the statute ; avoidable uncertainty ought to be
attended to ; fundamental juristic principles should not be cverlooked sociological  gonsidera-
tions may not be totally irrelevant ; mterpreiatmn of the law ought to be uniform ; ﬂw kind

1, Dover, Handbook to Marine Tnsorance (1957), page 2,
2. Dover, Handbook to Marine Insnrance {1937). page 1.
3. Dover, Handbook to Marine Insurance {1557), page 3.
4. An Act touching the policies of assurances used amongst merchants (1601), (43 Elizabeth Chépter 12).
8, See in general RUK, Mookerjee “Indian Shipping™ Bombay [2ad Ed. (1937} page 37-54]
5. See—
(2) R.K. Mooketji, Indian Shipping {Bombay) {2ud Pd, 1957), pages 37-54, 57, 62, 70.
(b) M.C. Bendophadhya, Economle Life and Progress In Anclent India (Calentita 1945), Vel L
© Kgﬁ‘%) N. Shastri, A History of South Indla from pre-historic Times to the fnll of Vijayanzgar (Mldrn,

3

7. Many 8 : 402-409,
2, RX. Mookenji, Indisn Shipping (Bombay), (19¥7), page 86, citing Pliny, Natural History, Vol. 2.18
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of audience to which the law is addressed, and the class of citizens who will primarily be called
upor to comply with it, as well as the nature of the transactions which will normally fall
within its purview, are matters legitimatcly to be taken into account ; above all, a well drafied
law, easy of application and not ioo difficult to understand, wounld ultimately result in benefit

to the State as well as to the citizens.

. 30.5. Unfortunately, some of the aspects which we have outlined above are not properly
appreciated]. Taxation law is often regarded as a technical branch of the law, not worthy of
academic stody of capable of being subjected to juristic discussion. The Stamp Act, if we
inay say so, is the Cinderlla of the law. One hardly finds, except in judicial decisions relating
to particular controversies or in official docnments dealing with particolar problems, studies
discussing or exploring the basic principles underlying the taxing provisions of this particular
Act, It is appropriatc to make this observation in order to explain why, at some places, we
have found it nccessary to consider the fundamentals of 2 particular provision and have not
limited our discussion to the contours of the relevant problem as they appear on the surface.

50,6. It is this broad perspective from which we have approached the subject. We would
likke 1o record our hope thul the Government will view our recommendations in the spirit in which

wa have made them.

At the cost of repetition, we would say that we have approached the task of revising the
Act not in a2 nerrow pedantic manner, but from a broader perspective embracing a variety of
considerations, Unlike muny other taxing measures, the Stamp Act is a self-executing Act,
in the sense that it is leit to the party chargeable with tax to calculate the duty and then to
put the proper stamp according to that calculation. The fact thet there is no machinery o
gversee the operation of the Act, or to watch how far the citizens have complied with the Act
mdy, {o a certain extent, justify stringent provisions. But it mwust, at the same time, be remem-
bered that the very fact that the duiy is to be calculated by the ‘assessee’ throws a very heavy
and cnerous burden on the Legislature, inasmuch as this part of the task of the citizen is often
difficult. f the fegislative scheme is not indicated in clear and precise term in the Act, it becomes
still more difficult. It is only occasionally that the citizen faces the authorities entrusted with
the enforcement of the Act—the Courts, public officers. the Collector, the Board of Revenue
and others, Cases of compliance or non-compliance with the provisions of the Act also come

up before the authorities only occasionaily.

However, whether or not a particular case comes up before the authorities mentioned
above, the law always operates and the citizen must decide for himself what, if any, is the

Imporiance oot
appoeciated.

Spirit of the
recommstxdg tiony:

amonnt payable as stamp duty. This renders it desirable that the substance and form of the law

and the manner of its implementation should maintain a certain quality.

50.7. In this context, we attach the greatest importence to the ecasy accessibility of the
statutory material. In the course of our study of the Act, we have found that a plethora of
aotifications hae been issued under the Act, particularly under section 9 which confers vpon
the appmpnate Government power to issue reductions snd remissions of duty. We are not
suggesting any radical change in this power, except the insertion of certain criteria’ in order
to preserve the validity of the section against an attack on the ground of excessive delegation
of the legislative power, But we wish to bring it to the notice of the Government that the
ordinary citizen mmust be finding it difficult, and sometimes impossible, to acquire accurate
information sbout the notifications issued from time to time under this section. To some extent

we are recommending the incorporation of the substance of certain notifications ‘in’ the. con-

cerned articles, but even then a large mass of material contained in the notifications will survive
and retain its validity. To us, it appears desirable that some machinery must be devised of
making these notifications easily available to the public. Ne doubt, there-is a practice in the

Central Government of bringing out various statutory rules and  orders in volumes arranged .

1. Sse recommendation as to section 9, mpm.

Natifhoatione.
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subject-wise, but the difficulty is that those volumes deal with a large mumber of subjects in
all of which a particular citizen may not be interested. It will, in our view, be better if & handy
volume containing the upto date text of the notifications is also brought out at regular intervals—
say, every three years, The fact that the Stamp Act affects a latge number of citizens and not
merely those whose cases come wp before the courts or whose controversies happen to be
reported in the published law reports, becomes material in this context, The inconvemience
actually experienced in practice by reason of ambiguity in the statutory materigls or their in-
accessibility, is very inadequately reflected in the case law that comes to the notice of those
whose business it is to advise the Government on the revision of the laws, We are, therefore,
aitaching the greatest importance to the need for re-publication, in a sunitable form, of the noti-
fications and rules made under the Act. Of course, this problem is not peculiar o the Stamp
Act, But, at the moment, we are concerned only with that Act

mc’m 50.8. We are conscious that many of the recommendations which we have made relate
to documents other than those mentioped in the Union List. Some of the recommendations
touch rhe rates of stamp duty in regard to documents mentioned in the State List—e.g., our
recommendations as to article 64 (trost). However, we woluld like to make it clear that we
desite that our recommendations should be carried out even where subject-matter of a particular
recommendation may, in some respects, fall within the State List. QOuc intention is that the
change recommended will stifl be useful in regard to Union Territories, as improving and reform-
ing the law in relation to those territories. We are making this observation here, as we have not
discussed, under each provision, the constitutional positicn as to the precise legislative entry
applicable to the particular provision under eensideration.

w of 509, At this stage, a discussion of the comstitutional position would not be inappropriate.
‘ So far as is material, and without entering into details, we may say that under the Constitution
one must consult all the three legislative lists ia the seventh Schedunle for ascertaining the legis-
lstive power on the subject. The topic “stamp duties” falls in the concurrent list,—but with the
very important exception that “rates of stamp Juty” do not fall within that entry. As regsrds-
rates, the legislative power is partitioned between’ the Union and the States—it is, agein unnecessary
to enumerate the documents placed in each list. But the broad scheme is as indicated abowe,
This brings to the forefront the precise scope of the expression “rates of stamp duty™.

Although the expression “rates” would, at first sight, seem to be confined to the arithmerioal
figures of duty, the ensuing discussion will show that a different view would be better in the
particular circumstance of this case.

. 50.9A, In the first place, the case law? showx that the article reganding duty om eatry
#s Advocate iz regarded as within Stats List, entry 63.

Alababed case as It was, for example, held in State v. Bar Council, Allahabad®, that section 3 (iil) of the UP.

1o ﬂﬂl'ﬂlﬂlﬂﬂ of Taxation Laws Amendment Act, amending Article 30 of Schedule IB of the Stamp Act, was
prima-facie, intra vires the State Legislature, for the subject-rnatler of this particular evactment
falis within Entry 63 of the Sfate List, It so happened that the Act in that case had received
the assent of the President. But that does not affect the position that the subject-maties of the
Act was held to fall within the State List. That the Act received Presidential assent was m
aspect that was discussed presumably to repel the cbjection of repugnance to the Aﬂmcuu
Act, 1961,

50.1¢- Simﬂarly, in 3 Mysore Case®, the High Court uphold the of validity crf Mme A
No. 29 of 1962*. From the Gazette, it appears that the Act received the assent of the Governor
on the twenty-£ifth day of September, 1962 and it had not been submitted for the assent of the
President.

1. See infia.

%, State v, Bor Council, Allahabad, A.LR. 19T1 AlL. 186 (8, N, Dwivedi and C.D. Parckh , JI).

3. B.K. Vittal v. Stafe of Mysore, A.LR, 1956 Mysore 138, paras 17-18.

4. The Act was first published in the Myzore Gazstte on the lwenty-fifth day of Septewber, 1052,
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It was held that amended Article 17 of the Mysore Stamp Act was not repugnent ¢o the
provisicns of section 24 of the Advocates Act. 1961, There was no conflict between the two
provisions. The Mysore Act prescribed rate of stamp duty in respeet of any entry on the roll
of Adwocates, the Advocaie Act deals with the admission of Advocates on the rolt of the State
Bar Council. The jormer was enacted by the State Legislature in pursuance of the kegislative
power coriferred on it under ertry 63 of the State List. That field is exclusively reserved for the
state Legislature,

The pawer exercised by Parliament is generel legislative power. The power exercised by the
State legislature is a taxing power. The two powers are independent powers and do not
collide with each other. Parliament is incompetent to encroach on that field, directly or indirectly.
The question of repugnance can only arise in matters where both Parliament and the State
Legilatures have legislative competence to pass laws. If any repugnancy arises as a result of
encroschment by one legislature over the field reserved for the other, then the rule of wltra vires
steps in, and the law enacted by the legislature having no competence becomes void. Ia such
matiers chere is no question of superior and inferior legislature,

~ 50.11. It may be noted that the Mysore Stamp (Amendment) Act, 1962 (Mysore Act 29 Mysore case.

of 1962) amended the Mysore Stamp Act, 1957, in detail, and one of the amendments was con-
ceraing what is article 30 in the Central Act, namely, stamp duty on enrolment of Advocates.

In the Mysore Stamp Act, 1957, by virtug of the 1962 amendment, the duty is levied “ on a
certificate of enrolment in the roll of an advocate, prepared and maintained by the State Bar
Council under the Advocates Act, 1961,” the amount of the duty being 250 rupees. The Aci of .
1962 wes not submitted to the President for his assent, And yet, the validiy of the Act of
1962 was upheld by Hedge J. as he then was) and Honniah J*, Several points were in issue,—
some have been stated above. But we are concerned with only one of the propositions laid
down im the judgment, namely, that the High Court held specifically that the law in question
fell within State List, entry 63. The argument that the Concurrent List, entry 44. would be
attracted, and that Parliament having evinced interest in the field, the ‘state legislature had no
wompetence to enact the impugned provision, was not  pressed, and the Court also specifically
beld that there was no substance in that argument.

56.12 Secondly, apart from the case law mentioned abovesome mupport is also lent to the 4 4uriarions,
above apptoach by the fact that adaptations of secticn 9 of the Act have all been based on a
simdlar assumption, namely, that a modification of the text of the charging article even a modifi-
cation not affecting the arithmetic of stamp duties—is for the States, '

50.13. Thirdly it should also be pointed out that the ercation of new exempticns under an o, ¢ p—

article, or substential modifications in the description of the instrument in the arficle, would, tions.
in effect, medify the rate of stamp duty, because if a new exemption is created under an article

then e rate on the exempted instrument becomes nil At least, the old rate disappears when a

new examption is created. Conversely, when an existing exemption is taken away, the rate appli-
cable under the main article becomes applicable to the instrument now made taxable by removing

the exempiion. In this sense, a change i nthe left hand column of the Schedule of duties—tex-
tuelly in the main article or in the exemption—aftects the right hand column (which denotes

the rate), '

50.14. Fourthly, it may also be noted that the legislatve practice (in the ceatre) so far | ...
hes been to avnid amendment of exemptions, where the exemptions are contained below practics.
an article concerning documents in the State List, '

50.15. It is also not to be overlocked that if a wider view is taken of the eniry in the Con- papy in

the

current List, then the result would be that Parliament would be competent to reduce the duty Cowourrent List

on the document mentioned in the State List fo a zero, but it cannot partially reduce the rate “w?‘*ﬁmb;,.

1. JJBI!:;' Mitsal v. State of Mysore, A.LR. 1966 Mys. 138, 141, 142, Pacagraphs 17 and 18 (Hegde and Honniah,
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of duty on the document. It can adopt the first mentioned course {total abolitton of the duty
gither by textually deleting from the schedule the entry in the left hand column (description of
the instrument) or by providing that no tax shall be levied on the particular instrument.

If a wider construction of the entry in the Concurrent List, is taken, then, from & strict legal
point of view, it would be open to Parliament to freeze the taxing power of the States on
Stamp duties—

{i) by not mentioming in the stamp Act any other instruments other than those men-
tioned in the Union entry, and

.( i) by providing further that no other instrument shall be subject to.stamp duty. .

Such a system does not seem  to have been adopted in the case of any other tax. A perusal
of the taxiag entries in the Constitution shows no such bifurcation in relation to the power to tax
on a given subject-matter.

In the very nature of things, the legislative arrengememt regarding stamp duties presents
complex problems. As every aspect relating to stamp duties, excep! the rate of stamp dwries, falls
under the Concurrent List, the concurrent power assumcs importance, if taken literally. The mode
and manner of collection of stamp duties, the punishment for the violation of the Stamp Act and
evasion of the stamp duties and other consequences flowing from non-stamping ete, can, with-
vut much conéroversy, be regarded as fowing from it. But does it extend 1o such a vital matter
a8 the selection of the instrument for charging tax ?

50.16. Sixthly, it would be incomplete, if not meaningless, to speak of raies without the
charge of tax, just as it wonld be incomplete to speak of rates withont the tax charged. Such
a position is rather vnusval in taxation legislation in India, to put it at the mildest.

50.17, It is for these reasons that there is, in our view justification for reading the entry-
in the Concurrent List more narrowly than a literal construction would suggest, and for reading the
Eatry as to rate more widely than literal construction would suggest. No doubt, some of the-
anomalies indicated above can be answered by arguing that when the Union or a State levies
tax on a particular document by way of stamp duty, it does so by a combined and simultaneous
excrcise of its power in the Concurrent List read with its power in the Union List or the Siate
List, as the case may be. But what requires t0 be pointed out is that such simultancous and
combined recourse to both the Lu:ts is rather u.nusual in the peneral scheme of the Const:tutlm,
in regard to the power to tax. :

Therefore, so Tar as the cnnmtunonal pcﬂltmn is concerned, we are of the view that it ma'r
aot be within the competence of the Parliament te implement some of the recommendations made
by us in this Report in so far as their application to the Stales is concerned. We do not, ﬂr th‘ ‘*ﬁ.
comtext, pause to consider how far article 252 of the Constitution can be utilised. :

50.18. Notwithstanding what we have stated above, it is our intention, as already stated®, 'ﬂm-
those recommendation should be implemented, so that at least in regard to the Union Terri-
tories the-law would be reformed. Further, as regards States, we hope that the Union Govers-
xn; will be able to persuade the Statal to mak.e similar amendments in regard to the areas 0!'

tates

50 19. Finally, we may state that we are awere that no-tax can be pe-rfect As a pnat hal
said?® !

“Whoever hopes a faultiess tax to see;: Hopes, what never was, or js, or e shall be:

‘But it shonld not be difficult to introduce a certain element of rationality and eegmty in Ehe
provisions of the Iaxmg law.

“1. Para 50. 3, supm

-2 II:;EeCuﬂmk Adaptatmn of Pope, quoied by Mathrubhutham and Snmvasan, Law of Sales Tax in Tadia (195¢L
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